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505.  Proceedings*  against  James  Hollow  a  Y,f  in  the  KingV 
Bencb,  on  an  Outlawry  for  High  Treason:  36  Charles  IL 
April  21,  A.  D.  1684. 


ri18  majesty  *8  Attorney  General  having,  on 
Friday  last,  inoyed  the  court  of  Rin^s  Knch 
fbr  ao  Habeas  Corpus  returnable  this  day,  di- 
rected to  the  Keeper  of  his  Mijesty's  gaol  of 
Newgate,  to  brinj^  thither  the  body  of  James 
Holloway,  then  in  his  custody,  to  shew  cause 
■  I    ■  —  ■ 

*  There  Is  a  short  note  of  this  case  in  3  Mod. 
4S  ;,  which  see,  and  the  books  reierred  to,  iu 
Mr.  Leaches  edition  of  that  work. 

f  *•  Some  time  in  the  spring  eighty  four, 
Holloway  ivas  taken  in  the  West  Indies,  and 
sent  OTcr.  He  was  under  an  Oiftiawry  for 
Treason.  The  Attorney  General  offered  bim  a 
trial,  if  he  desired  it     But  he  was  prevailed  on, 

af  me  hope  of  a  pardon,  to  submit  and  confess 
I  be  knew.  He  said,  he  was  drawn  into  some 
ineetings,  in  which  they  consulted  how  to  raise 
an  insurrection,  and  that  he  and  two  mcnre  had 
undertaken  to  manage  a  dp<tign  for  seizing  on 
Bristol,  with  the  help  of  some  that  were  to 
come  to  them  from  Taunton :  But  he  add(^, 
that  they  had  never  made  any  progress  in  it. 
He  said,  at  their  meetings  at  London,  llumsey 
ftnd  West  were  often  talking  of  lopping  the 
king  and  the  duke :  But  that  he  had  never 
entered  into  any  discourse  with  them  upon  that 
subject :  And  fie  did  not  believe,  there  were 
above  five  persons  that  approved  of  it.  These 
were  West,  Rumsey,  Rnmbold,  and  his  bro- 
ther: The  fifth  person  is  not  named  in  the 
ginted  relation.  Some  said,  it  was  Ferguson : 
thers  said,  it  was  Goodenongh.  HoTloway 
-  was  thought  by  the  court  not  to  be  sincere  in 
iiis  confession.  And  so,  since  what  he  had  ac- 
knowledged made  himself  very  guilty,  he  was 
executed,  and  died  with  a  firm  constancy.  He 
shewed  ^reat  presence  of  mind.  He  observed 
the  psrtiality  that  was  e\ideQt  in  managing 

TOL.  Z. 


why  execution  should  not  be  awarded  npoo  a« 
Outlawry  for  Hig^  Treason  aj^suiflt  him.  Hie 
Keeper  of  Nevi^ate,  aceordrog  to  the  odiii« 
mand  of  the  ivrit,  brought  him  this  dtj  to  the 
bar  of  the  said  conrt,  where  he  was  preceedcdl 
against  in  this  manneir. 

^      -  -    -  -  - 

this  plot,  different  from  what  bed  appeered  in 
managing  the  Popish  plot.  The  atme  men^ 
who  were  called  rogues,  when  they  swore 
against  papists,  were  looked  on  as  honest  men 
when  they  turned  their  cvidenee  againrt'  Pro- 
testants. In  all  his  answers  to  the  sheriffiE, 
who  at  the  place  of  execution  troubled  him 
with  many  impertinent  questions,  he  answered 
them  with  so  much  life,  and  yet  with  so  much 
temper,  that  it  appeared  he  was  no  ordinary 
man.  His  speech  was  suppressed  for  some 
days :  But  it  broke  out  at  last.  In  it  be  ex^ 
pressed  a  deep  sense  of  religioii :  His  prayer 
was  an  excellent  composure.  Hie  credit  of 
the  Rye  Plot  received  a  great  Uow  by  his  eon- 
fession.  All  that  discourse  about  an  insumo- 
tion,  in  which  the  dity  was  aeid  to  be  set,  ap- 
peared now  to  be  a  fiction ;  staoe  Bristol  had 
been  so  little  taken  care  of,  that  three  persons 
'  had  only  undertaken  to  dispose  people  to  that  de- 
sign, but  had  not  yet  let  it  out  to  any  of  then. 
So  that  it  was  plain,  that  after  all  the  story  tkejr 
had  made  of  the  plot,  it  had  gone  no  ftirther^ 
than  that  a  company  of  seditions  sod  isoonfl- 
deraUe  persons  were  framing  amorig  them* 
selves  some  treasonable  schmes,  tMt  were 
never  likely  to  come  to  any  thing ;  and  that 
Rumsey  and  West  had  pushed  on  the  exe- 
crable design  of  the  assassination,  in  whicK» 
though  there  were  few  that  ag^reed  to  it,  yet 
too  many  had  heard  it  from  them,  who  were 
both  so  foolish,  and  so  wicked,  as  not  to  dis- 
cover them.*^  Burnet,  p.  67^. 
B 


3j    STATE  TRIALS,  36Ch ablbs  II.  \6U.^Proeeedimgs  againU  J.  Uolloway,    (4 


The  rptuni  of  the  writ  of  Habeas  Corpus  was 
firat  rearf. 

C7.  €fCr,  James  HoHovray,  hold  up  thy 
band.  .  [1^  hich  he  did]  Thou  hast  baen  in- 
dicted ill  Limdon«  by  the  name  of  Jamea  Hol- 
lovi-av,latc  of  Iiondon,men*liant,for  Hi^Trea- 
aOD  iy  thee  commit tud,  touching  the  kioff'a 
majesty 'a  pcnion,  and  the  f^vemmcnt  of  thia 
his  kingdom  of  Kn^land,  and  for  not  appearing 
mnd  aiikwering  thut  imlu'lment,  hy  due  proceaa 
of  ia«-,  u{)on  the  in'hctinent  thou  sundest  out- 
It  ved,  and  ii|MMi  that  outlawry  thou  atandett 
attainted  of  the  same  high-trcawm ;  What  hast 
thou  to  say  tor  thyself  why  e\ecution  ahould 
not  be  awardiil  against  tlin*  U|iou  that  attainder 
by  thia  court  accordini;  tu  law  ? 


Att.  Gen.  If  >iiiir  I'lnUhip  plcaae,  tlie  in- 
dictiiirat  uia)  Ik*  rvad  to  him,  that  ho  may  un- 
^r^tand  what  ii  la,  and  may  not  go  blind  to 
exrrulion. 

/..  C.  J.  Ay,  Mr.  Attorney,  if  you  please, 
let  it  be  M>. 

Cf.of'Cr.  Reads.  •*  The  jururs  being  sworn 
to  cnf|iiire  fur  mir  M>Tt'n*i(*n  lord  the  king,  and 
the  ImmIv  nf  thr  ivuiiiy  nt'  thtf>  city  of  London^ 
upon  tlieir  nathb  pmk-nt,  That" [And 


the  whole  InilictmeutwaHrcod.] 

Ci.ofi'r.  That  is  the  Indictiiirnt,  Mr.  At- 
tonify,  and  ii[khi  thia  he  is  outlaw  i-d. 

Aii.  Get,  Aud  no  stauds  atuuntcd.  What 
hath  ho  to  »a\  to  it  f 


L.  C.  J.  A\\  w  hy  should  wc  not  awanl  exo» 
Ho/lwmy,    My  lord,   !   ha\f*  b«cu  a  great  |  cution  ajfuiiMt  hini  arctirding  to  law  ? 


while  absent,  and  know  mtt  what  hath  been 
Jqou  in  this  maiUT,  or  pro\ed  ngaiust  me. 

Lord  Chief'  Just Uc.  (Sir  GtHirgc  Jcfleriea.) 
Yeti,  you  hare  been  abaeiit  so  long  it  seems,  that 
yoti  now  stand  ouilaired,  and  thereby  attainte<l 
ul'  high  tn-ason  ;  there  is  nothiiig  now  remains 
with  the  court,  b«t  ouly  to  make  a  nile  tor 
your  execution 

HoUuii  aif.  If  an  inffeuuous  conf«'ssioii  of  the 
truth  will  merit  the  king's  pardon,  than  aiure  1 
Uave  done  it. 

L.  C,  J.  For  that  matter  we  are  not  to  dis- 
fom  of  the  kiiig^a  nacrcy,  he  will  dispoae  of  bia 
own  tnercv  as  he  shall  think  fit.  la  Mr.  At- 
torney in  the  hall.' 

Crier.  Yes,  my  lonl,  he  U. 

L.  C.  /.  Then  pray  send  liir  him. 


CV.  of  Cr.  Ha^c  yuu  any  thing  to  say  ? 

Uofloiiuif,  I  ha^e'said  wliat  1  have  to' say. 

Att.  Oiu,  Pray  what  is  that,  my  lord/thal 
he  lias  aaid,  for  1  was  not  here  ? 

liuf/ouay.  I  Imh;  hi<  niajtsty's  uierey- 

Att  iicn.  If  Uie  king  be  so  gracimis  aa  t« 
ailmit  you  to  your  trial,  can  yi»u  make  a  de« 
fence  against  the  iiidictiiieiit  r  Have  you  any 
thing  to  say  that  you  can  defend  youndf  by, 
if  the  king  do  atliiiit  you  tu  lie  tried,  aud  thai  w 
a  merry  and  a  grai*t-,  for  at  law  you  arc  gone. 

L.  C' J.  It  is  so,  indcftl,  Mr.  Attorney;  if 
you  w  ill  on  tlie  king's  bchs&lf  indulge  him  ao 
fiu*,  as  1  MippoM*  you  have  authority  frum  Iha 
kiug  la  oonaent  uuto,  tlint  if  he  has  a  mind  to 
try  the  tact,  and  can  defend  himself,  he  shall 
havr  that  liberty,  that  is  a  great  merry,  I  aa- 
suri*  you. 

Alt.  CgH.  My  lord.  That  Is  the  only  rrason 

wli^-  1  did  cauke  the  indictment  to  be  read  that 

L.  C.  J.   Mr.  Attorney,  here  is  tlie  prisoner     he  mi;(ht  hirar  it;  that  Mippusiiig  hr.'  wore  not 


Which  was  done,  aud  in  a  littia  time  ifller  h« 
come  into  cMirt. 


at  the  bar,  Holloway. 

Att.  Gen.  (Sir  iCobert  JSawver.)  Yes.  my 
lard,  1  aee  be  ia.  tiir  Siiomiiel  Aatry .  ha%e  yoii 
the  reG(»rd  there  ? 

CLiff'Cr.    Ves,»r. 

L,  C.  J.  It  has  been  rend  to  hin,  BIr.  At- 
tomey. 

Atl.  Gen,  My  lord,  I  woukl  know  what  he 
aaith  tlwt  eiecution  abould  not  be  awarded. 

L,  C  jr.  He  uSk*  of  disoorcries  and  con- 
fcaiioM,  which  we,  you  know,  cannot  take  any 
fi/odce  of ;  aak  him  avain. 

CL  ^Cr,  Hast  thou  any  thingr  to  say  for 
thyself  why  execution  shoakl  nut  be  awarded 
■gaiiMithee»  according  to  law  :-* 

Ht4iimmjf.  My  lord,  1  know  not  w  hat  hath 
baea  {nwed  agamst  me,  but  I  have  made  such 
an  ingenuoua^iOttfeaaion  to  his  majesty  of  what 
IkJM>w— - 

L,  C.  /.  Prored  againat  yon  .'  You  are  out- 
Jawed  upon  an  indictment  tor  high  treason; 
what  can  you  ny  against  the  court's  awaidiiig 
execution  P 

Att.  Gen,  My  lord,  has  he  heard  the  iudict- 
ment  upon  y  hich  the  outlawry  was  grounded  .'' 

Ci.ofCr.  No,  Sir,  onlv  the  substance  wus 
told  biiu,  That  he  waa  ind^icteil  of  high  treason, 
aud  eiitlaived  for  it,  and  slaud.-;  attuinteJ  by  that 
ouSiaiwry. 


outlawed,  but  thai  were  <Hit  of  the  ca\p.  if  ha 
liatli  any  thing  to  »ay  that  couM  defend  hlin 
from  ii,  the  king  would  lutt  rxeliidc  hiui,  hut 
admit  hmi  to  his  trial,  and  extend  his  luuvy  flu 
far  to  him. 

/..  ('.  J.  Mr.  .\ltoriiry,  it  i^  etceevling  well. 
Now  you  uiidei stand  w  h.it  is  said  hy  the  king*a 
Alloriiey,  %ou  ha«e  huird  the  indicinieiit  read. 
It  is  anindictment  id*  high  treason,  iliat  yn« 
M  ith  other  falM*  ti*aitors,  IJouc,  Ui)IuIhU1,  the 
fSoodiiioui*hs  ttoil  the  roU  did  couspire  the 
death  ot*  thr  kinu.  Now  though  you  arc  in 
law  actually  a«tuiii(eil,  us  much  as  it  yuu  hail 
bii^ii  liied  and  cuii\ii:t«'d.  ainl  received  judg- 
ini^iit  of  tU*:ith  upon  th:ii  couviiniun.  tu  all  iu- 
teiits  jud  pur|MiMi'!i,  aiul  there  is  no  mure  fi^r  the 
coiiii  to  Uo,  but  to  anard  exccutiua  upon  thia 
taLijiiiler,  uiid  lie  «leali  with  as  a  t'alke  traitor. 
\fi  lioweier  in  as  uiucli  as  yuu  have  heard  the 
Ljiiticuutiit  read,  if  you  thuik  yuu  haie  any 
tiling  to^ay  that  would  satisfy  tlie  world,  or  a 
jury,  that  you  are  not  «;iiilty*or  what  you  are 
indicted  and  accused  ut,  it  Weius  the  Icing  ia 
pleaM-'d  to  signify  his  i;raciuus  intention  to- 
narJs  you  hy  Mr.  .Aktoruey  Geucral,  that  he  is 
Ctniteuiril  10  wave  that  other  |>art,  the  attainder 
by  oiiUawry,  and  y*>u  shall  have  the  liUflly  t9 
uy  ii,  if  vou  ihmk  you  can  defend  yoivselt. 

iii;//^^^   My  lord.  I  caiuiot  uudectak*  tm 


»] 


STATE  TRIALS,  36  CUAKUS 11.  l6i4u-/or  High  Xreatm, 


C» 


€/.  cfCr,  Yee,  my  lord,  we  iLlways  enter  it  to. 
X.  C.  J.  Captain  Ricliardson,  f  think,  Wed- 


nesdajs  and  f  ridays  are  your  mual  executioa 
dayw  10  London,  are  they  not? 
Capt.  Riehardton.  Yes,  iny  lord,  cither  of 


defend  myself,  ibr  I  hare  confeined  before  his 
miyesty  that  I  am  guilty  of  many  things  in 
thai  indictment,  and  I  throw  myself  on  tht 
kiiw's  mercy. 

£.  C  J.  Then  he  confesseth  it,  and  will  not 

undertake  to  defend  himself;  as  fbr  the  king's  themr 

mercy,  that  we  must  leave  to  his  majesty,  who  L.  C.  J.  Then  Wednesday  seven -night, 

ia  the  dispenser  of  his  own  grace,  we  are  to  Capt.  Riehardton,  Does  your  lordship  ap«^ 

execute  bis  justice,  and  must  give  a  rule  ac-  point  Wednesday  next? 

cordingly.  L  C,  J-    No,  that  will  be  too  quick ;  M'ed* 

Just.  Withint,  But  I  hope  every  body  here  needay  seven-night. 

tdtes  notice  of  his  opeq  confession,  when  he  Capt.  Richardson.  What  day  your  lordship 

mi^t  try  it  if  he  would.    Surely  none  but  will  pleaseth,  I  suppose  I  shall  have  a  rule, 

bdieve  tois  conspiracy  now,  after  what  this  CL  ofCr.   You  shall  have  a  rule,  and  an 

nan  hath  owned.  Habeas  Corpus  to  deliver  him,  as  the  course  is. 

X.  C  /.  We  were  well  enough  satisfied  about  L,  C.  J.  In  the  mean  timelake  your  prisoner 

It  before,  and  so  was  every  honest  man,  1  dare  back  again. 


Jost  Witkint.  Yet,  perhaps,  though  he  saith 
it,  and  others  have  confessed  it,  and  the  e? i- 
denoe  hath  been  made  public,  there  are  many 
people  that  say  they  will  not  believe  it. 
'  xL  C.  /.  We  do  not  mightily  concern  our- 
selves what  the  people  say.  1  am  sure  not  one 
of  all  that  were  concerned  in  this  conspiracy, 
have  dared  to  deny  it  absolutely,  though  some 
have  been  prevailed  upon  by  ill  advice,  to  pre- 
▼arioafe  about  it,  and  shufflfe  it  off.  But  none 
of  them  have  had  the  confidence  absolutely  to 
deny  the  troth  of  the  fact,  notwithstanding  all 
the  calumnies  and  reproaches  cast  upon  the 
gvvemment,  and  all  the  arts  that  have  been 
made  ose  of  to  stifle  it. 

Jost  Withint.  My  lord,  1  speak  it  the  rather 
bectniB  we  see  what  work  sir  Samuel  Bamar- 
diston  has  made  of  it  in  his  Letters,  where  he 
cmlb  it'a  Sham-Plot,  and  says  it  is  lost,  except 
it  be  found  among  the  Abhorrers  and  Ad- 
dressefB.* 

L.  C.  /.  But  now  the  Plot  is  found  among 
the  conspirators  and  traitors,  he  may  write  to 
Iris  correspondents  in  the  country  the  next  time, 
it  is  found  among  the  n^fonncrs  of  govern - 
nMnt,and  reli^en,  that  can  swallow  all  things, 
that  can  kill  kmgs  and  levy  war,  and  do  the 
wofst  of  villainies  to  promote  religion  and  re- 
fbnnation,  as  they  call  it. — Let  us  think  of 
■one  convenient  day,  and  give  such  order  that 
Am  sherifrs  see  execution  done  according  to 
kiw. 

Ait.  Gen.  You  must  first  pronounce  the 
jnifenient,  my  lord. 

Jittt.  Wiihins.  It  is  never  pronounced  in 
such  a  case,  l^lr.  Attorney. 

L.  C  J.  No,  we  only  give  a  rnle  fur  exccu- 
tinn,  the  outlawry  is  the  judgment,  and  that  is 
npOD  the  record  already  f. 

*  See  his  Case,  voL  9,  p.  1334,  of  this  Coi- 
tion. 

f  See,  in  this  Collection,  the  Cases  of  Sir 
lliomas  Armstrong  in  this  same  year,  1684, 
Rnlelifie,  a.  d.  1746,  and  of  Dr.  Cameron,  a.  d. 
1T5S,  and  the  authorities  referred  to  in  those 
coses.  The  Stat.  7  W.  3.  c.  3.  s.  3.  saves  the 
benefit  of  Uie  regulations  thereby  enacted  on 
^ ._._  M^  nfttoD,  to  such  as,  having  been  out- 


And  accordingly  he  was  carried  bock  to 
Newgate. 

Afler  which  he  sent  the  following  Petition  to 
the  King  ibr  mercy :  , 

'  Most  great  and  gracknis  Sevcrtign , 
<  I  your  maiesty's  now  clos«  prisoner  in 
Newsale,  and  condenuiod  for  my  crimes^ 
wbicn  I  have  confessed  myself  ^Ity  of,  in  n 
paper  of  my  own  writinsr,  dekvered  to  tho 
riglit  honourable  the  hra  of  your  nuyes- 
ty's  privy  council,  in  which  is  a  trae  and 
faithful  account  of  all  that  I  know  con- 
cerning the  late  Plot,  with  the  manner  how  I 
was  drawn  into  it,  and  the  reasons  why  I  did 
not  come  in  at  the  first  discovery,  and  cast 
myself  at  your  migesty's  feet  for  mercy, 
which  I  hope  your  roMesty  bath  perused,  and 
find  no  cause  to  think  I  *have  reserved  any 
thing  undiscovered ;  for  when  1  was  first 
taken,  I  resolved  to  declare  the  whole  truth, 
and  nothing  but  the  trutli,  which  I  have  hero 
done,  and  will  own  to  be  true,  before  any  that 
shall  offer  to  contradict  it,  or  say  there  was  no 
Plot;  and  if  any  thing  more  occurs  to  my 
memory,  will  not  fail  to  declare  it.  I  have 
now  nothing  to  say  for  myself  why  I  should 
not  be  executed,  according  to  condemnation, 
but  do  most  humbly  prostrate  myself  at  your 
miyesty  s  feet  for  mercy,  acknowledging  my 
hearty  sorrow  for  all  that  I  have  been  guilty 
of,  and  remain  in  hopes,  that  that  fountain  of 
mercy  which  hath  so  abundantly  flowed  from 
your  miyesty's  sacred  breast,  ever  since  your 
uappy  restoration,  is  luit  yet  dry,  but  that 
there  are  some  drofis  lefl  for  me,  which  if  I 
may  be  so  happy  as  to  obtain,  I  shall  always 
whilst  I  live,  endeavour  to  appmve  myself 
your  nuijesty's  most  true  and  faithful  sub- 
joct ;  and,  I  hope  will  answer  the  ends  of  a 
pardon.  Which  that  I  may  so  do,  and  for 
your  majesty's  long  life,  peaceable  and  happy 
feign,  shall  ever  pray,  &c.    J.  IIolluway.' 

His  Petition  being  rejected,  he  was  executed 
April  30th,  1684. 

lawcd,  do  aflerwards  intitle  themselves  to  a  trial 
on  the  merits.  Sec  East's  Pleas  of  the  Crown, 
ch.  3, 8.  69. 


TJ   STATE  TRIALS,  S£  ChaIlu  If.  iSU^PMeudimgM  §gmmH  J.  HMoway,  [8 


Being  come  lo  the  place  of  Execuiioiif  he 
kpokc  to  the  sheriffit  as  lolkm-a : 

UoUowa^,  May  I  have  liberty,  8ir«  to  afcak 
what  I  daurc  to  speak  ? 

8hcriflr  IhinUl.  Yes,  Sir,  you  may.  What 
you  liave,  I  suppose,  will  he*  by  way  of  disco- 
very to  the  world  ofwbal  you  are  hroogiit  here 
to  die  lor. 

Jloltaa-ay.  You  harp  my  Paper,  capUia. 

Capt.  ^cMard^on,  Yes. 

Hheriir  DumicL  Have  it  yo4i  about  yoo  ? 

C*a|it.  Richardmm.  I  ha%-e  it  in  oiv  pocLct. 

Shcriflf  Daniel,  8bew  K  him  (wlucli  he  did.) 
If  it  your  own  hand -writing? 

HolloKcif.  Y(*s,  Sir. 

Sheriff  Daniel.  Is  it  your  own  hand- 
writing ? 

Uullincay.  That  is  my  own  liand-writim;. 
A  discovcty  of  what  I  knew,  1  made  to  his  ma- 
jesty, but  a  great  many  i»eople  think  that  I 
have  nut  discovered  wliat  I  knew :  but  I  have 
discovered  what  I  knew  of  the  Kot,  and  1  am 
heartily  sorry  1  was  any  way  cuncerhed  in  that 
way:  as_  to  the  eodeavounng  any  thing  hv 


I  do  think  several  things  have  been  ill 
managed  in  England,  there  have  been  many 
things  done  against  the  king  and  the  kingdom's 
interest,  and  1  wish  the  kinff  was  well  satisfied 
.•fit,  and  that  a  course  mi^t  be  taken  lo  pre- 
Tant  it.  And,  I  think,  one  vray  to  prevent 
plotting  (according  to  my  weak  capacity)  is, 
that  his  majesty  would  be  pleased  to  call  a  par- 
liament, aiul  pais  an  Act  of  Oblivion  fur  all 
plott<'rs  whatsoever.  Hierewas  a  damnable 
Fopish  PkM,  and  I  look  upon  the  stifling  of 
that,  to  be  the  only  cause  that  any  man  did  any 
thing  in  this,     llad   all  the   Popish  Plotters 


Sheriff  Daniel.  By  the  way.  Sir,  how  do  you 
know  it  was  stifled  ? 

Hollnmay.  Sir,  we  have  known  that  tlie  laws 
coulii  not  be  suflfered  against  them,  and  the 
pnriiament  couhl  not  be  sufferifd  in  the  prose- 
cution of  them.  1  wish  the  king  would  con- 
•olt  his  own  safety,  and  the  safety  of  the  nation, 
and  that  an  Act  of  Oblivion  might  pass,  for  I 
hetieve  there  are  mauT  concerned  ;  and  that 
there  might  be  an  end:  nut  to  all  news- mon- 
gers, that  write  into  tne  country  leltera  of 
news ;  1  kwk  iiuon  that  to  do  the  kmr  and  the 
fcingilom  jnore  nurt  than  any  thing  nse. 

Capt.  Richardmm.  Mr.  ifollowayi  I  beg  one 
thing,  have  you  discovered  all  ?  1  desire  you 
ironhl  declare  those  (you  did  not  name  their 
names)  that,  if  occasion  were,  would  be  ready ; 
but  that  you  had  not  spoke  to  them.  Wade 
and  others  were  to  maintain  tlieir  posts. 

Ilollovay.  No,  ifir,  I  had  not  spoke  to  tliem. 

(/apt.  Rickcrdton.  This  you  did  say. 

HMmmy.  Yes,  Kir. 

Sheritf  Dan !>/.  And  that  you  promised  a 
number  of  meu  in  this  design. 

Hollowajf,  Promise  it !  I  did  propose  I 
might  do  it. 

Capt.  Richardson.  What  do  you  know  of 
the  contrivini;  the  business  of  the  Kye,  for 
bpping,  or  taking  off  the  king  aud  the  duke  f 


UoUormy.  I  was  not  with  them  till  afW  the 
time  a  good  while  ;  till  about  a  month  or  six 
weeks  after  the  time  I  was  not  acqiisiniad  with 
thcni .  I  looked  upc»n  it  as  a  business  not  likely 
to  take  any  cfioct  at  all,  for  I  could  never  find 
above  five  that  were  concerned  in  it. 

Sherilf  Dutkwifod.  But  did  they  not  tell  yos 
at  someone  time,  tliey  were cimcemed  in  such 
a  thing? 

HoltvKaj^.  Y'lit,  Sir,  they  did  so.  They 
told  me  more  thnn  once. 

Sheriff  Danitl.  In  Bristol,  or  in  liOndon  ? 

Ifollovuy.  In  Lcindon. 

Sheriff  Dushuaod.  Mr.  llnlloway,  yon  have 
a  liberty  to  !»ay  any  thinir  you  have  a  mind  lo. 

Ho! Ion  ay.  1  hare  little  to  say  more  upon 
that  account.  I  am  &orry  I  was  concerneti  in 
tliat  way,  to  do  such  a  thmg  as  to  take  up  arms. 
But  as  to  the  desi^  I  had,  and  the  Plot  I  waa 
acquaintnl  with,  it  was  nothing  against  the 
king's  life. 

Capt.  RichardiOH,  Sure  it  was  the  same 
Plot,  while  there  wus  a  dr&ign  to  seize  the  king, 
and  take  him  from  e%il  com|iany. 

Holhway.  We  had  a  design  to  take  them 
that  were  guilty  of  the  Popish.  Plot,  snd  were 
enemies  to  the  privileges  and  libertieM  of  tl.v 
sulgtct. 

Sheriff  DaaiW.  And  as  n  thing  that  tended 
to  that,  the  king  was  to  be  seized  till  he  con- 
sented to  these  things. 

Hollauray.  It  was  supposed  by  tlicm  that 
lold  me  of  It,  that  many  things  that  have  been 
acted  of  bite,  were  done  contrary  to  tlic  king'n 
knowledge,  and  that  the  kmg  knew  uothing  of 
it ;  and  1  am  perfectly  of  that  beUef  too,  thai 
many  things  are  done  contrary  to  tlie  king's 
knowledge.  And  I  was  fiurther  informed,  that 
if  the  king  could  be  but  once  aei|uainted  with 
these  things,  that  the  king  would  presently 
ccMue  in  to  those  that  ahouM  stand  for  his  as- 
sistance, and  give  up  all  those  offenders  to 
justice. 

Sheriff  Daniel.  And  if  you  could  not  tell  hin 
otherwise,  you  wonU  take  him  fiist,  and  tall 
him  afterwards. 

UoUcuay.  You  may  interpret  it  how  yoo 
please.  Sir.  It  was  that  all  such  differeucaa 
amongst  the  kinf^'s  subjects  roiglit  be  prevented 
for  the  future ;  for  I  believe  there  were  netcr 
greater  differences  in  the  spirits  of  men,  ihoogh 
some  think  the  times  were  never  better  than 
now,  because  all  things  go  according  to  thor 
own  humour  |  but  I  suppose  many  in  the  na  <- 
tion  are  satisfied  that  many  things  have  beai 
done  contrary  to  law. 

Sheriff  Daniel.  Was  it  fit  you  should  set  up 
for  a  politician,  or  a  statesman? 

Hollmi-ay.  No,  Sir,  I  did  nttt  take  it  npoB 
me ;  that  was  for  tlie  scribblers  that  write 
news.  I  do  not  reckon  myself  worthy  to  diraet 
in  sui'li  a  case. 

Sheriff  Daniel.  Mr.  Ilollowav«  you  do  BOfc 
rememlicrto  give  the  names  (d*  those  penons 
you  spake  of. 

HMw^y.  It  would  be  n  foUy  for  aai  8it^ 


93 


STATE  TRIALS,  36  Chablks  II.  l684.— /or  H^k  Treutn, 


[10 


to  go  to  abuse  men  that  I  did  not  know  whether 
thSr  woaU  be  concerned  or  no. 

oberiff  Dtuhvood,  But  that  there  were  per- 
■ma  that  would  be  coneemed,  vou  say. 

HoUomay,  That  we  did  think  so  ;  and  if  we 
■honld  name  erery  one  that  we  thoufjfht  would 
be  concerned,  I  believe  we  mig^ht  name  three 
parts  of  London. 

Capt.  'RickardKm.  I  hope  you  are  in  a 
great  mistake  there. 

HoUoteay.  For  that  desi^,  I  believe  above 
three  parts  wouM  be  for.  1  never  had  an^  de- 
sign but  for  the  king  and  the  kiucdom's  mter- 
est ;  ihousrh  I  know  tliat  design  tnat  was  car- 
ried onby  llumsey  and  West  was  a  very  hein- 
ous design,  but  1  believe  they  would  not  have 
foDnd  many  in  England  that  would  have  been 
for  it ;  I  never  heani  of  above  five  for  it 

Sheriff  DoniW.  Were  you  acquainted  with 
Waksot  ? 

Hfdlowuy.  I  was  in  his  company  once  or 
twice,  but  I  heard  him  speak  against  it. 

Sheriff  Daaif/.  Was  you  evec  with  my  lord 
Shanesboiy  ? 

Hoiloway,  No,  Sir,  I  was  never  with  my  knrd 
Sbaftesbory  but  once,  and  that  was  about  a 
deaiffii  I  was  promoting  in  parliament,  about 
the  unen-manuftcture. 

Sheriff  Dante/.  Was  you  ever  with  my  lord 
of  Essex  P 

HoUomay.  Never  but  once,  and  that  was 
about  that  business. 

Sheriff  JDanie/.  Were  you  ever  acquainted 
with  voy  brd  Russell  ? 

Solbmay.  Never  with  him  at  all. 

tSheriff  Dashvood,  You  were  saying  you 
knew  the  names  of  five  ;  who  were  they  that 
were  to  be  concerned  in  that  matter  ? 

Hollaway.  I  have  declared  thciu  to  his  ma- 
jeaty. 

Sheriff  i^ani'e/.  Did  you  know  Ferguson  ? 

HoUiHcay,  I  knew  him,  8ir,  but  I  know 
Fei);usoQ  to  be  against  any  such  desi^^^n,  and, 
iml^,  we  did  look  upon  it  to  be  a  thing  that 
woukl  oome  to  no  effect. 

Sheriff  Dushvood.  Do  you  mean  the  seiz- 
ing the  king  ? 

HUioamy.  I  mean  the  insurrection. 

Sheriff  Denie/.  Did  you  know  of  any  money 
raised  or  proniis«l  to  buy  arms  P 

Hollaray,  No,  Sir,  never.  I  heard  of  money 
tliat  was  to  be  raised,  but  I  did  not  know  who 
was  to  raise  it. 

Sheriff  Daniel,  It  is  not  our  business  to  ask 
yoo  many  questions,  if  you  have  any  thing  to 
amy  yon  ma^. 

Sheriff  Voshwood,  If  you  have  any  thing 
to  say  for  the  discharge  of  your  conscience, 
doit. 

HoUeatay,  I  tliank  God,  I  never  had  any  de- 
BgB  againiit  his  majesty ^s  person  ;  what  f  in- 
tended was  only  for  the  ^ood  of  the  king  and 
kingdom,  and  i  did  take  it  that  it  would  have 
faeen  so ;  and  I  am  very  sorry  that  any  things 
slioidd  have  gone  contrary  to  law,  as  thVy  have 
done ;  and  I  nope  care  will  be  taken  to  prevent 
9ms  *^  things  for  the  future. 


Sheriff  B^wood.  The  kine  hath  nid'hc 
will  govern  according  to  law ;  he  hath  doneaov 
and  will  do  so. 

HoUoway,  That  I  leare  to  the  jadgmant  of 
all ;  many  know  better  than  I. 

Sheriff  Danifl.  Such  glossy  pretsnoes  ara 
very  strange,  to  carry*ilm!!6  a  design,  for  the 
seizing  a  sovereign  prince,  that  you  have  swoni 
allegiance  to,  or  oiufht  to  have  done. 

UoUoKoy.  1  tmuk  those  pretences,  tfio 
grounds  that  we  went  ui)on,  were  no  glony 
pretences  stall. 

Sheriff  Daniel.  I  think  it  is,  that  when 
things  are  not  done  as  you  would  have  them, 
you  must  immediately  rebel. 

Holhwav.  No,  Sir,  not  that ;  we  did  not  de- 
sign a  rebellion. 

Sheriff  Daniel.  The  seizing  the  king  is 


tainly  a  rebellion,  and  one  of  the  highest  siepa 
ofreJbellion. 

Hollaway.  We  say  this,  that  all  ways  were, 
used  against  Protestants ;  several  Sham-Plots ; 
but  no  justice  could  be  bad  against  Papists. 

Sheriff  Danie/.  Several  of  them  were  exe- 
cuted here. 

Holhwav.  There  were  some  executed  at 
first.  Sir ;  but  aflerwards,  when  so  many  great 
persons  came  to  be  concerned,  tliere  waa  no- 
thing could  be  had  against  them. 

Sheriff  Danie/.  T%ere  were  mighty  aearchc* 
made  about  London,  for  that  grot  number  of 
Pimists  talked  on. 

Hollowav,  There  was  a  great  many  mxudg 
Sir ;  bat  what  became  of  them  P 

Sheriff  Daaif/.  Generally  tried,  and  brought 
to  condign  punisbmelit.  Yoa  would  not  have 
had  evoT  Irishman  believed  against  honest 
men.  &me  people  were  called  papists  in 
masquerade. 

Holloicay.  Irishmen  were  bdiered  againat 
Protestants ;  after  they  had  turned  abont,  and 
had  sworn  against  papists,  they  were  believed 
then.  It  was  well  observed,  that  while  the 
Irish  evidences  did  continue  in  the  first  dis- 
course of  the  popish  plot,  and  in  the  first  evi- 
dences, then,  it  is  well  known,  they  were  sliffht* 
ed,  and  all  cried  out  against ;  but  when  3iey 
came  to  swear  against  Protestants,  then  things 
were  altered  presently. 

Sheriff  Diuhwood.  I  pray  God  all  men's  eyea 
may  be  opened  to  see  what  is  done. 

nolloway.  1  would  not  advise  any  one  to  go* 
that  way  to  work,  to  do  any  thing  by  force  of 
arms ;  and  I  vrish  the  king's  eyes  may  be  open- 
ed, that  he  may  see  his  enemies  from  his  friends; 
and  I  think  he  hath  cause  to  look  for  them  near 
bis  home. 

Sheriff  Dathwood.  Have  you  any  papers  to 
deliver  ? 

HoUoway.  1  have  no  other  papers;  what 
paper  I  wrote,  \\\v  coi^nril  hui).  I  did  write  a 
paper,  that  it  might  hr  some  satlsfuclion  to  the 
opmions  of  pcopT<?  of  v.  IiLt  I  knew,  that  care 
might  be  tikcn  ta  prevent  other  uuiniuns,  it* 
there  were  an  rrror.  And  iliat  paper  tne  council 
had  ;  though  tluy  took  it  very  heinously  of  me 
that  I  should  prtntume  to  write  such  a  thing.  I 
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looked  upon  it  thil  I  could  not  do  more  for  the 
kinf ,  than  to  ftniuaint  him  of  what  I  kn«*w, 
that  if  they  were  misinfarined,  there  mit^t  bo 
cue  taken  to  alter  the  opinion. 

Sheriff  DdiAacioiy.  Yon  hare  dehfcred  no 
paper  to  yuiir  wife,  or  to  any  frienilii  ? 

Jioliointy.  That,  I  suppuke,  is  well  known 
to  tlie  gaoler. 

8heriflr  Datkvood.  You  know  better  than 
any  body  w  hetber  you  have  or  not.  \  ou  may 
say  Ay,  or  No. 

HoUouay,  I  could  not  be  ailmittrd  to  write 
any,  for  Tcoiild  not  hare  pen  and  ink  to  write 
any  thinf  hut  thi^. 

Sherin  Dathu  ood.  And  you  have  not  deli- 
fwed  any  paper  ? 

HoUoKUjf.  I  have  written  to  some  friends.  I 
know  it  it  supposed  that  1  hail  deliveml  a  cop? 
of  that  paiier  tnat  the  council  had ;  and,  I  tliinL 
if  it  had  been  known  publici}',  it  would  hare 
done  no  ^^reat  hurt. 

Sherifl  DunUl.  You  speak  iif  several  peoples 
opinions  ;  wliat  do  you  meiui  ? 

Moiiauay.  As nincemin^  tlie  times,  Sir,  the 
mansi^enipnt  of  aflaini. 

Sheriff  Dan'wl.  Fray,  Sir,  under  what  deno- 
mination do  you  reckon  youraclt' 

UoHMtny'  1  rtck<in  nivBelfa  Protestant. 

Sheritri^unic/.  Of  what  sort?  Of  the  church 
of  Eiiffland,  or  of  the  Disnenters  from  them  .' 

Ilofuvray.  I  am  not  a  Diksenler  from  the 
church  of  r* norland. 

Sheriff  Dan 'J.  \»r  joined  with  them .' 

Jlolfuu'xty.  Nor  joinctl  with  them  altofj^ether. 
But  1  tliou|(lit  that  if  any  l^ooil  had  beeu  de- 
s^neil  tor  England,  that  1  had  dune  emiu^  to 
merit  a  naiduii ;  for  1  had  wrote  so  mnrli  of 
Cnitli,  and  \«as  im  fair  ami  plain  in  it,  that  I 
thought  it  uoiild  have  ineriti-d  a  panloii,  if  any 
j»ood  were  de!ii£;iie«l.  If  1  could  have  disco - 
vercil  nittre,  that  had  been  ft>r  the  kinqf  ami 
kingdom's  iiiten'st,  I  would  hare  done  it ;  fur  I 
did  not  do  it  rashly,  but  considered  of  it  some 
time  before  I  cave  it  in.  I  hone  it  will  he  a  sa- 
tidaction  that  there  was  such  a  plot;  what 
other  ntea's  opinions  mig;ht  be  of  it  I  cannot 
tell,  but  leave  e^ery  one  to  ihfir  own  judif- 
ment.  It  was  fcaretl  that  arliitrary  p>vern- 
ment  and  popery  was  designed :  and  truly,  I 
think,  at  this  present  time,  by  what  I  can' un- 
derstand, that  there  is  little  better  desipietl. 

Capt.  Richardson.  This  is  reflecting  upon 
the  government. 

Sheriff  DttihiiOoJ.    This  is  not  fit. 

Uolloaay.  1  say  it  is  contrary  to  the  king's 
koowleilge,  Sir. 

Sheriff  DanUl.  Sir,  wr-  have  neither  a  re- 
prieve nor  a  pardon  for  you. 

itoUouray.  I  do  not  expect  it,  Sir ;  if  truth 
and  plainness  would  ha^e  meriteil  a  jtanJon,  I 
miffht  have  had  it. 

Capt.  Rickardion.  The  kin^  is  the  best 
judge  of  his  own  mercy. 

iloUouay.  Had  the  law  been  executed 
against  popish  offenders,  I  had  never  been  con- 
cerned in  any  PbL 

Capt.  Riciardwn,    You  know  the  king  wm 


vary  earnest  in  that,  to  have  the  laws  pnt  in 
eaeeution  against  them ;  and  that  he  moved  it 
to  the  jiarliament  to  have  it  done.  Have  yon 
any  thmg  elw  to  aay  tiiat  more  nearly  concerns 
)on? 

Hidlottntf,  I  wi^h  I  ecmid  have  been  any 
otlierwiM:  ier\  ieealile  tn  the  king  and  kingdom, 
betiire  I  left  theui.  I  sliotild  have  been  very 
willing ;  and  it  was  alwa^h  mv  design  to  pn»- 
mote  the  king  and  kingdom^s  interest  more 
than  my  own. 

Sheriff  Uaniei.  Well,  Sir,  you  say  aome 
thing*  very  well ;  but  others  ill. 

ludlotray.    What  I  say.  Sir,  I  leave  lo  peo- 
ple's judginents ;  if  I   am  mistaken,  1  hop« 
I  they  Will  lie  nilifntise. 

I      Sheriff  humtL    Well,  Sir,  have  you  any 
thinif  faillifT  to  say  ? — HolioKay.  No,  Sir. 

Sheriff /)ajA a  (Mi</.  I  sup|MMc  you  used  to 
keep  a  roeetim;,  or  club,  at  Brisiol,  with  scvcfml 
there 

HMmay.  1  know  some  have  represented  a 
rhib  very  im\  in  Bristol.  A  club  we  had  abonl 
the  choii-e  of'  parliament-  men. 

Slieriff  Danul,  The  llorae-shne  club. 

Sheriff  Dushu  iiod.  Or  the  Mermajil-club. 

HoUouau.  The  llorse-khoe  club,  it  was  only 
for  carrying  on  tho  i-lerlion  o,\'  |iarliamcnc- 
men.  If  all  such  things  should  be  called  dnba^ 
there  were  great  clubs  kept  by  another  party. 

Sherilf  Uunul.  W  ell.  Sir,'  you  had  heat  %X 
yourself  tor  deatli,  you  have  no  king  time  l» 
tve. 

Tilt  n  he  openetl  his  Bible  ami  read  the  69aA 
Psalm,  and  part  of  two  chapters  in  the  He- 
brews, and  afterwanis  asked  the  SheriA  if  lio 
nii;;ht  have  hlierty  to  pray  ;  which  bting 
granted,  he  prayed  as  folktua: 

*'  Blesved  and  holy  Lord  our  God,  thou  art 
More  all  men,  thou  art  the  onlv  true  God,  the 
Almighty  God.  the  fountain  oi*  all  goodiic«. 
Thou  art  the  discemer  of  all  hearts,  Uie  aecict 
thoughts  of  men  are  not  unknown  to  thee.  Oh 
LordL,  what  am  I  that  thou  shonldst  be  mindful 
of  roe,  or  that  thou  Bb«»iildst  sutler  roe  now  to 
call  u|ion  thre,  when  thou  roightest  have  takvi 
me  awav  in  the  commission  of  sonMsin  against 
thee.'  hut  thou  hast  been  a  merdful  God,  n 
long -suffering  God,  a  patient  God.  O  Lord,  I 
trust  it  is  tor  my  sours  wel&re  in  bringing  ine 
to  this,  though  it  is  an  untimely  end,  lor  thou 
cutiest  off  ray  dayn  in  the  midst,  but  Lord,  I 
trust  it  is  for  my  souPs  sake.  Our  limca  art  hi 
thy  hands,  and  it  xs  my  sins  that  have  brmiglit 
me  to  tliis.  Oh  give  rnc  a  true  sense  of  tbrni* 
as  I  tru»t  thou  Imst  done,  and  that  thou  hail 
heard  my  prayers,  and  wilt  be  mv  Ood,  my 
ronilurtrr.  and  receive  roe  in  and  through  thn 
merits  of  Jfsus  C'hrist  our  Lord,  who  oAend 
himself  a  sarrifice  for  our  sins,  even  tor  the  amn 
of  the  whole  world,  and  now  sitleth  at  tl^ 
riv^lii  hand  iiitercetling  for  us.  Ixird,  hear  me, 
in  and  through  him.  Lay  not  any  of  my  linn 
to  my  charge  ;  let  not  the  least  sin  be  unpar- 
doned. The  least  sin  descrvetli  damnatMms 
Lord,  1  tnifl  thou  bast  pardoned  then  all,  an# 
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that  tbou  hast  heard  my  prayers,  and  the 
prayers  of'  others  for  me.  Lord 'in  mercy  U»ok 
down  upon  me ;  in  mercy  look  down  u|K>n  this 
nation ;  pardon  the  cryinff  sins  thereof.  Lord, 
thou  seest  to  what  a  heigfht  of  sin  it  grows,  and 
thou  seest  what  wickedness  is  promoted  in  all 
plaoes,  and  what  little  encouragement  there  is 
to  that  which  is  good.  Lord,  bless  the  king, 
•nd  keep  him  from  all  conspiracies.  Lord,  ffive 
him  a  sense  of  his  condition,  and  make  him 
know  his  enemies  from  his  friends.  O  Lord, 
let  him  look  close  about  him,  to  see  who  are 
about  him ;  and  Lord  put  an  end  to  all  plot  • 
lings.  O  Lord,  make  him  a  happy  prince,  give 
Urn  a  .sense  of  his  sins,  and  a  sense  of  whose 
■ervant  he  is.  Lord,  make  him  thy  true  and 
&ithfui  sermnt.  Lord,  bless  all  thy  people 
wheresoe?er  they  are,  and  continue  thy  Gospel 
ereiy  whire,  let  it  not  be  rooted  out.  O  Lord, 
thou  knowest  what  contrivances  have  been 
made  against  it.  Lord,  continue  it  here;  let  it 
flourish  more  than  ever  it  hath  done.  Ixird, 
make  £ngland  a  place  thou  wilt  delight  to 
dwell  in,  and  make  them  kooiv  thou  hast  not 
desk  so  with  every  nation.  Lord,  hear  the 
pnyerv  of  all  thy  people.  I^rd,  continue  the 
Gnspel  in  England ;  Ijet  not  po)x;ry,  let  not 
arbitrary  sovernment  come  in.  O  LonI,  there 
are  good  laws  in  England,  luord,  let  them  be 
put  in  execution.  Lonl,  hear  me  for  thy  raer- 
am  sake.  I  am  now  coming  untn  thee.  Lord, 
I  liaYe  but  a  minute  or  two  to  be  here,  let  thy 
mrit  receive  me,  to  thee  I  commit  my  spirit. 
Loid,  hear  me,  and  answer  me  for  thy  Son\s 
aake»  who  is  at  thy  right  hand  interce<iing-for 
ine,  to  whom  with  tliee  and  thy  eternal  Spirit 
be  all  honour,  aud  glory,  aiid  praise,  botli  now 
and  evermore." 

fThen  being  asked,  Who  was  in  council  at 
the  delivery  ol  the  letter  ?  lie  answereil,) 

Hollawa^,  Tliefe  was  the  duke  of  York,  and 
the  lord  keeper  ;  I  did  not  deliver  it :  It  was 
antercqited  m  a  letter,  or  given  in.  I  did  not 
JuMW  how  it  was;  for  1  have  beon  kept,  so  that 
1  bad  not  the  liberty  to  see  any  friend,  till  Yes- 
terday in  tlie  at)enio(>n  I  had  the  liberty  ot'two 

or  three  hours  with  my  wife. 
Cant.  Riehardion.    You  had  your  wifi-  with 

you  before,  and  your  sister,  and  some  other 

friends. 
BuiUneay,    But  that  was  neviT  without  a 

boer,  Su*. 
CapL  Richardson.  Yuu  are  in  the  ricrlu. 
fBieriff  Danui,     They  du  not  use  to  ullow 

men  under  your  circuiiiblances  such  a  liberty 

tt  van  talk  of. 
Mollmcuy.  1  pray  God  that  no  other  people 

aay  concern  themselves  with  public  ufTairs,  out 

of  their  own  way ;    aud  that  the  scribMevs 

flight  be  put  down,  for  they  do  more  hurt  to 

the  kingdom  thau  any  tiling  else. 
^Sheriff  Daniel.  Haveyou  an}  thing  more  to 

myl'^.HoUoway.  No,  Sir. 
ifberilf  Daniel.  Then  God  have  meicy  upon 

your  soul. 
Soon  after  which  he  was  turned  oil.. 


The  PAPER  deUvered  to  the  Sheriffs. 

April  26,  1684. 

To  stop  the  mouths,  Stc  of  all  pamphleteers, 
and  news-scribblers,  who  have  done  more  pre- 
judice to  his  majesty  and  kingdoms,  bytneir 
impudent  endeavours  to  sham  all  plots,  and  to 
fill  the  country  with  false  news,  than  they  will 
ever  be  able  to  retrieve;  and  to  satisfy  all* I 
leave  beliind  me,  I  thoueht  good  to  draw  up  a 
short  account  of  what  1  luiew  of  the  kite  Pro- 
testant Plot,  how  1  came  to  be  concerned,  what 
induced  me  to  it,  and  how  far  I  was  concemedy 
also  my  now  opinion  of  it,  &c. 

It  was  my  unhappiness  to  ba?e  too  public  a 
spirit  for  one  of  my  capacity,  and  as  soon  as  I 
came  to  be  a  free  inan,  to  pilfer  the  king's  and 
kingdom's  interest  hetbro  my  own ;  for  having 
some  knowledge  in  lineu-cloth,  upon  the  pro- 
hibitions of  French  linens,  ^cc.  1  thought  the 
linen  manufacture  might  be  brought  to  |ierfec- 
tion  in  England,  to  the  very  great  advantage  of 
the  poor,  and  so  made  some  trial  of  it  in  War- 
wickshire, where  I  employed  s5me  hundreds 
of  poor,  and  in  about  ciglitecn  months  time 
brought  it  to  such  perfection,  that  I  could  make 
as  good  cloth  as  the  French,  and  so  well  imi- 
tate it,  that  few  could  know  it  from  French ; 
but  the  prohibition  being  not  so  strict  as  at  first 
seemed  to  be,  Frenrh  cloth  was  brought  in 
chea}icr  than  ever ;  so  that  1  was  forced  to  leave 
ofi*  with  loss ;  but  considering,  that  by  an  act  of 
parliament  for  its  encouraj^ment,  in  a  method 
I  had  thought  upon,  it  min^ht  be  settled  much 
to  the  klag^sauu  kingdom's  interest,  advancing 
the  king^s  revenue  near  two  hundred  thousand 
pounds  a  year,  and  would  have  employed  about 
eighty  thousand  poor  people,  and  about  forty 
tliouwuid  acres  of  land  ;  couceniin?  which  1 
was,  about  June  1680,  brought  acquamted  with 
the  e;irl  of  Essex,  to  whom  I  related  the  biui- 
ncss,  who  immeiliately  had  mc  to  the  (now) 
earl  of  Rochester,  then  President  of  the  Trea- 
sury,  and  he  had  me  to  sir  Edward  Decriog* 
who  (when  they  understood  my  proposal) 
gave  me  something  to  bear  my  charges,  and 
encouraged  me  to  attend  the  next  | mrliament, 
to  endeavour  the  promotion  thereof;  which  I 
did  almost  the  whole  sessions,  and  brought  to 
the  Speaker's  chamber  some  of  the  c!oth,which 
was  compared  with  French.  Sec.  and  the  design 
well  approved  of  by  all ;  which  brought  ma 
into  t(K>  large  acquaintiuice  for  one  of  my  capa- 
city ;  from  whom  I  heard  too  tnncli  (as  hath 
prove«l,  for  my  intt^est)  of  tliincfs  thiil  wero 
in  hand  concerning  the  Popish  Plot,  which 
prevented  the  doing  any  thing  as  to  my  design. 
So  that  after  1  was  encouraged  to  attend  the 
Oxicrd  parliament,  which  I  did ;  aud  was  de- 
sired tlicrc  by  the  earl  of  Clarendon,  and 
others,  to  prepare  a  bill ;  the  l^cads  of  which  I 
drew  u|s  though  it  proved  to  no  purpose  but 
my  ruin.  1  wish  my  king  and  country  might 
reap  the  benefit  of  wfiat  I  pay  so  dear  for.  Tha 
more  I  knew  during  my  attendance  on  those  two 
pariiaiuciits,  the  more  i  was  desirous  to  know  ; 
and  did  \^'  sonis  scribblftrs  and  news-mongers 
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constanti V  know  inoivt  public  afTairv  that  w(^*  lo  bv  ilunt'  mt  irrekt  brf Wtp,  tbit  they  had  «4y 
acted,v»  hich  they  undtrtook  In  rtf|ires<*iit  arcuni-  a  parrel  ot*  anni  ready,  and  that  they  liad  0^ 
ing  U)  their  own  huiiiotir ;  many  nctionn  h^ing  ther  men  nor  hcwse^ ;'  but  one  taid  if  they  cooM 
repreieiited  rcry  iHeiral,  much  u^if  thi*  pro-  ba?e  raiiied  6  or  HOit/.  to  havebongfct  horaf»,aad 
testant  interesi,  iti  fai  our  of  papiita,  ^cc  ^  alno  Mometliin^r  tii  encourage  men,  they  riienld 
■bamming  tlie  Popish  Ilot,  and  layinsf  iham  |  hare  fuand  meii  enough ;  lothat  I  looked  upon 
plou  upiiii  proti^itaiits  ;  abusing  the  rights  and  i  ^^  only  lu  be  the  dnign  of  live  or  aia  penoBS, 
iirii-ilejfcs  of  the  i»ubjecl,  the  trulli  uf  which  I  t  *nd  ><o  way  hkely  In  bv  artc«l ;  but  the  general 
leave  to  thf  judi»Tuent  of  all;  but  hearing  { *l<^gn  for  the  inaurreriioo  %nui  rarricdoDb]^ 
many  soeh  like  thini^s,  wai  easily  prevailrd  Mhers;  who,  t^iougb  tliey  had  mada  a  great 
with*to  be  eoiK*«T:ic<l  in  the  plot,  acconling  as  !  t'C  "i  the  iiHlinn,  trying  the  ineKnatiuiia  of 
it  was  propoaetl  tu  me,  ri/.  pt-i^ulr,  and  hail  treated  with  the  Heats  and 

About  July  \6S'Iy  1  nut  with  a  |>erson   win*  •  Irish,  as  I  heard.  wb<i  were  m  be  ready  ai  ihm 
tliKu  betn;;  eunii:  from  Loudon,  guif  me  a  n*-    sami  tintf,  \it  uen' never  romu  to  an}'  rca 
lation    at    larsre  concerning   the    clertion  nt' *('<*"«  as  in  ah \  itine  or  mtibrd,  btlbre  all 

aiieriifs  that  hiul  lieen  in  Jin;e.  the  manner  of  i  <li'^*<'^«Tid  ;    fliott^h   tlwv    had   been   At 

which  is  wt!l  known  to  all;  he  n  jrcsentiHl  it  in  •  luonlli^  contiiiiiii:  itf  it,  iWini  the  time  1  fint 
roc  as  a  ver^  illegal  aiiioii,  and  that  there  was  I  hrani  ol'  if.  This,  1  hope,  will  be  enongh  In 
a  de^  ili«h  dciiii;u  o{'  t\\v.  papists  in  it,  to  cut  t>H'  i  Mtifd*^  all  people  that  therv  was  a  pLit ;  I 
tbekiag^N  fricuds,thest:ri-inf;  men  in  hnth  the    mention  no  uaineii  here.    hoTin!;  i^ten    hia 


la^  parliaments,  as  to  tl^e  pn»«ecution  of  the 
Popitth  Plot,  who  1  alua^^s  t«Mtk  t«>  he  hoth  the 
kingN  and  the  iiatitiu's'tncri*!*.  That  then> 
were  witnessc's  had  been  rfUily  a  \*m^  time,  to 
swear  a^aiust  them,  l>ut  ilu^y  <-i>iild  nut  i;et 
jurors  tu  belit'^e  tlutm,  hut  riou  ihcy  had  hv 
force  of  arms,  Ate.  got  slieriffN  who  *u  ill  fin'd 
juries  tu  helicTc  them,  and  su  lians;  tbeni  up 


maj(^\  a  nioir  lar:;>-  ac«*onni  nf  «<  hat  I  knew 
of  it,  iiienlioniui;  thi*  iiami-s  nf  all  that  1  kneir 
concernc  d.  Tlu*  Afgunuiit^  bt-forr  uit-niu-ncd, 
with  ninny  oihei-«  lu  the  same  cffiTt.  not  only 
soon  pr«'«aih'd  wiib  iiii>,  hut  made  ine  iiidcfil 
think  it  my  duty  to  do  what  I  conM  fbr  my 
king  and  ronnlr\*R  xatefj^  ;  being  thrn  fully 
persiiaiKd,  that  not  o.ily  'p«p<  ry,  but  arbiiraiy 


at  their  pleasure;  that  there  was  none  but  had  -  ir^vf-nimrnt  was  inteniled  ;  nt»t  then  consider* 
council  aliout  thv  kin^,  m)o»  kepi  a.l  ill  ai'tjdMs  j  ("Ci  (>ts  llmve  shwv  ronsidvird)  hoa  much 
from  his  know  Icd^e ;  ami  if  they  procccfM  {'■  lil«NMl.<«lii  il  it  niiuhi  In^c  caused  in  the  uation  ; 
•wear  North  and  Itich  at  Michac-tmas,  un.l  ti>  f»r  then  J  t'MMii;hf  all  \tnuld  lia%e  licen  ended 
choose  lord-ma^or,  a«  ihry  hud  dttne  shtTiffs,  I  in  liitic  lime,  suppoain^  ihins:^  lo  he  o<i  to  me 
the  Protestant  gentry  Men- ntioUctl  ^uamnig  i  ^*ns  rcpnrtetl.  Dut  1  do  now  declare  my 
aome)  lon'mnly  uh-.n  uasdeHi:;netl,  b^  an  in-  .  li^^Kly  .voimw  for  inv  \icldin;;  thiTc-in,  and 
suiTection  in  si-ver.il  |»arti>  td'  En;rl:md  ;  and,  if  >  a«*iinv;  ihi-rein  ;  l!inu<r(i  I  can  ^ti-ly  ^ay,  I  wm 
possible,  to  qvt  tlic  Km:;  off  fro:ii  his  evil  coun-  '  ""^  ti'c  takin*;  tin*  kiir^^K  life,  hut  wlioily  fur  hia 
tiil,  and  briiiur  nil  |fOpish  offenders  to  justice,'  prc!k.Twii  m,  y\  am  sati.ilifil  that  it  might 
sayiugt  that  ihcy  ^kth  sure  thai,  when  the  !  h><^'|'<'anvi-.i  ti*r\  iuurhhlorMMie<l  in  the  nnUun, 
king  knv'W  the  orca;ioii  uf  their  i-i.«in;>-,  he  '■  s'l'l  :iin  ifbi)  i(  i!id  r.ot  laki*  cAi-ct.  Abm  I 
would  pre-iMitly  giie  up  all  oriendtTs,'  ami  '  (h-ci-.irc,  t}i:if  I  nm  Natisfird  it  \«ii.sa  irry  great 
come  in  to  tiieiu.  That  it  should  lie^iu  lu  j  sin  a;>aitisi  (itid,  no!  unly  in  dinni^mg  hie 
November  in  London,  Bristol,  Kxeier,  Taun-  Pn>«ii>t-ncc,  hut  u\  ••tfiTini;  to  tak<- the  work 
ton,  Chester,  Vork,  .V-ucahtlc ;  and  that  we '  ("it  <if  his  IkuiiI.  %%Iiii  kn^ws  ihe  hearts, 
should  hear  inorii  of  it  in  a  iiioiiihN  tiim* :  .  tii<in>^hts,  and  .i.i.-kis  M  a!l,  tlio; '^h  noier  to 
therefore  dr^iivd  we  mi<{hl  consider  Iiuh  ii  !  sem*! ;  uhi»<'  m«rr\  and  pa-.dou  I  luM  hum^ 
ni<ht  be  nu.Tiu^et)  in  iiristol ;  which  uc  di<i  ;  ,  hi)  Iki;^,  Aud  trust  »ha!I  ii.i«r;  an. I  inciinfldence 
and  concluiV'.l.  that  Bristol,  with  abjut  :i2U  |  thercot.  f^hroiip^h  Mn-  u.*'rii>i  f^l  ihe  blond  of  our 
men.  might  he  easily  secured  by  ii  surprise,  ;  lj»rd  uud  S.i\iimr  (  Ini^i  J<>su<i)  cm  willu:gly 
fvithout  the  bloodshird  of  one  man.  About  a  j  i!ii*.  .N'lthin:;  (wcM  to  r'-.is  .I'l  i  .ill  other  inr 
month  aiiiT  that,  came  the  iMTv.ni  he  meniinn-  aim»^  i<  iiii.ti-  in»ub!i;  iu  iiiv  urvx  the  thnughia 
ed  We  should  h«ai-  mort:  h\  :  hut  hi*  ni:i!i|  '  lii'w  t.lyi'iu')  I  shall  haw.*  my  rfiutions  an4 
dcelare  no  more  than  tin*  fonurr  Jid.  ni.iy  tlv.it  ;  f:  i(-n<is  in  rnr.^Mi*.  rfiKN'riniii;  my  worldly  af- 
ihe  design  went  on,  and  llicre  would  he  'iimi*i\  ;  I'lii-s;  i>cin<;  ii\  rea-Min  ni  Hii;*  unhappy  concern, 
notice  gireu  toaii  parts ;  but  wo  hi'-iiroi  i;>.ttlii.i;:  n>);  v.\  am  h  a  p'wtiin  as  ihry  sliouM  lie:  8o 
but  duappointmeiitv  and  ilehys,  puiiincT  it  iff  thut  liy  ni>  drjtii.  ny  diarr^t  friends  %«d  I  not 
Iffom  time  to  time.  In  April  I  hoard  ot'an«>t!]<  r  oi:iy  Iv*  hi)  in  •^reai'lriMihle,  but  he  under  tiin 
faagn  against  the  kiiig,  and  thikc  of  Vork,  as  I  i'en«>;ire  *^x  many,  none  nmlenitauding  bow 
they  were  to  come  from  Nett mat krt.  stinie  things  an-;  my  Mifr  and  chihtn'u  ruined,  aiid 
time  in  March ;  but  when  I  eiumiu-d  into  that.  1  ip\  (';oi!i:<>r<*  t;:v:it  |nv«T< ;  uh*-ieas  miifht  I 
Ibutt'i  it  was  carried  oil  by  ihr«.i'  or  four ;  and  \  ha'^.?  hi-cn  thotigiit  ^Mirlhy  to  live,  I  snonid 
neeer  could  hear  the  natnes  of  above  five  that  \  liave  taken  tht*  trouble  off  them  ail,  and  hope 
were  fur  it.  When  1  hean!  it.  I  dtctarod  my  i:i  tiiin*  to  h'lvt:  paid  every  man  to  a  jienny  ; 
nbliorrenceof  any  such  lhiu<^,  and  tlv.t  I  «a«  ^  iin*  1  can  from  my  hvart  say,  that  as  I  hope 
confident  none  in  our  parts  uouhl  Ik*  for  *<:i'-h  a  ,  fur  >alvati<:ii,  I  lariLr  di^sf^ntil  any  fraud  tn 
base  action.  Allerthat,  I  enipnn.*iifurlucr  into  i  any  iiiaii.  but  to  priv  every  man  his  due.  I 
it,  and  could  find,  that  although  it  viai  mtcoded  j  haVo  hcanl  that  buim*  should  say,  I  took  up 


STATE  TRIALS,  36  Chari.es  II.  iti&i.^/or  High  Tnaaon. 


i  intereflt  to  carry  on  the  plot ;  wliirli 
;  Ibr  I  never  was  at  any  diar^  therein 
D  coiniuoD  pxpences,  nor  never  1u  ani 
iney  raised  upon  that  account ;  thnii;r)i 
€  10,000/.  that  were  to  ho  raised  for 
Kp  but  suppose  it  was  not  done.  I 
I  f  am  pretty  well  satisfied,  and  hope 
lUy,  as  to  my  future  state,  and  can 
leave  the  world ;  but  upon  the  ac- 
my  friends  and  creditors,  considering 
tion  tbey  will  be  left  in,  could  gladly 
1  flomc  tioie,  that  I  might  have  laken 


u holly  depcmled  upoii  li's  uuircv  ;  Ij.^i''  ■^.  I 
had  some  other  reasons  wl-v  J  kY\A  ii'>t  j.l  /. ', 
^hieh  at  present  I  cunreul :  r.jjil  :«Iso  -  !?y  1 
did  not  s|icak  what  i  iiitt-:.  I'd.  ^Iwrf  I  siiiiy 
say  at  the  jilad'tif  cxvcuti'*",  \:A\^Vi  1  *.  ivt  tl.t^ 
worhl,  which  will  lie  acc:  rdinT  as  I  Ijnl  fh::»:. . ; 
hui  as  fo  a  discovery  of  imy  \u**v  yrr^'V^-  { i 
eaiimil)  than  has*  honi  lufOK'-'.  n;*  nJi'ii.'-'. 
ShimM  I  mention  :iny  wIkui  I  ■^'  •'i'"'*'-  "*•  '••' 
have  iK-en  concemwl,!  ni:iy  jr.nrM  ;»l»".:f*:ii:  ■.», 
thoui^h  i  believe  many  thous.iir's  in  *\.*'  'r..i?ii  n 
would  have  aprwareJ,  for  the  n  .'  '■ns  nlVi;:'- 

Mdal  tbat  I  fear  will  be  laid  upon  iv.e    nientionefl,  ulnch  caiistHJ  me  to  I:  •  <  iMiCt  !T:(  I. 

mgone;  but  God  knows  niv  heart,     I  donht  not,  Init  st-vrral  that  uvn- oMn-'iri.  d, 

s,  and  always  was  tVom  any  tlioughls    uhonrcor  mav  Ik*  cleai*cd,  fur  vrnt  nf'^f^fi- 

«■  deceit.  !  eirnt  proof  ajyiiin*;!  them,  or  l»y  his  niaj*  sty's 

atisfied  that  all  means  that  conM  be  •  mercy,  will  blame  me  for  confosKiu<f  \iha't  I 

»  have  been  used  to  f^et  as  much  out    knew  ;  and  not  much  grieve  that  I  Jhilcd  of  a 

possible,  but  had  it  not  been  my  reso-  pardon,  or  at  my  death.  Hut  1  repent  not  mv 
declare  all  that!  knew  concerning  eonfesiiion;  and*  could  I  discover  more,  woufd 
and  .'lUo  to  do  what  in  me  lay  to    do  it  willingly,  though  1  find  no  mercy  uitb 

Jl  plutliugb  for  tlie  future,  that  there    man.  '  James  Uolloway. 

an  end  put  to  such  lit>ats,  diiforences, 

t-barnings,  that  is,  one  a^^aiiist  ano- 

at  his  majesty  and  his  snbiects  mi!:ht 

inch  love  ana  union,  as  onglit  to  be 

a  prince  and  his  people,  I  had  not 

[iat  1  did  ;  for  I  \^as  nu^  er  a  man  to  be 
upon  by  soeriiy,  anil  what  I  wrote 

.  without  due  consideration,  l»eing  no* 

It  truth.     1  do  suppose,  that  making 

all  and  largo  cnnfossiiin  at  fn-st,  and 

pressions  that  might  be  observeil  in  my 

rhich  I  perceive  wei-c  intercepted,  may 

ome  thou'^hls  that  I  still  reserve  some 

andiscovered  ;  hut  as  to  ui y  c<Hifes^ion, 

ot  rashly  done,  1  had  hid  some  wev-ks 

call  things  to  mind,  and  r.s  for  |M»rsims, 

a  true  account,  and  of  all  passages  I 

smember,  though  utiirrs  d<>  and  may 

to  mind.     What  1  suppose  was  observ- 

ly  letters,  might  be  some  foolish  ex- 

I  concerning  some  of  wy  actpiaintance, 

i  I  would  betray  no  fil(>nd,  meaning, 

■everity  should  cau<e  me  to  accnse  any 

falsely  to  save  myself,  although  (if  1  i 

Uffbt  the  accusing  of  a  number  of  jjlm-  j 

idd  have  saved  niy  life,  and  hud  Ikh-p.  ' 

t  would  do  any  such  thing  to  save  life)  , 

le  most  cause 'of  any  m«n;  for  wben  I  ' 

soonded,    those    in'Hrislol,  an<l  else-  ■ 

that  were  my  m(»st  intimate  uerpinint-  i 

efused  to  do*  any  thing  forme;  nay,  ■ 

Wt  re«ei\  e  letters  when  I  wrote  totlnMn, 

they  should  l>e  found  to  hold  t'on'es- 

oe  with  me.     When  I  gave  in  my  con- 
J  stood  not  upon  terms  of  a  pardon, 

oofident,  if  truth  would  merit  merry  '      1  your  m»i(s.«\'s  most  humble,  button  much 

(CkJug,  1  should  have  hi^  p-«r'?on.  u?hI     mi'-ted,  and  tlivbedieiil  snbjeet,  do  here  mo>t 

was  the  only  wiiy  to  «jr:iin  n»ercy  with    faithftdly,  aeeonling  to  the  best  of  my  rem  .'in 

I  find  it  already  tint  jkviiU'  urc  passing 


In  the  Year  IfiW  were  published,  in  a  foli^ 
l*amplilet,*    **  The  fi-ce  ar.d  voluntary 
"  CONFESSION  and  NAKil\TIVJ:  <d 
'*  JA3IES  110LIX)WAY.    (4ddrcssetl  l« 
"  his  Majrsly).    Written  with   his  own 
**  Hand,  and  delivered  bv  hinisclf  to  !SIr. 
'*  Secretary  Jenkins ;   as  aUo  the  Pro- 
**  ceedinjTs  a<;ninst  the  said  James  Hoi- 
"  loway  in  his  IVIaJosty's  King's-l"5cnch 
"Court,  Westminster;  and  his  Petition 
**  to  )iis  i^lajesty.     Together  with  a  par- 
*"  tirular  Account  of  the  discourse  as  passeil 
*•  l)etween  the  SheritPs  of  T.r-ndon  and  llic 
"  said  James  Hollowav,  at  ;"iii»iiir.c  of  bi^ 
«'  Execution  for  IJiLuTroRSLii  ut  Tyburn, 
««  April  ,10,  ICol.     UitJi  his  Prayer  im- 
*•  mediately  befor.%  nnd  the  frne  ('on\  of 
*•  ihePajiir  ilrlivi-red  them   at  tb.*  .iitme 
"  lime  I' ad  plac;.*.     London  :  Printed  for 
*'  iJobtrl  Horn,  John  IVarktT,  and  John 
*•  il«.(ima}  nc."    This  Pamphlet  containw 
all  tl-.;;  flatter huru  |iriiiie<l,  tuj^'ther  with 
thcRiJloning 

(ireat  Sir, 


nsurcs  uinm  me,  some  one  way,  J-nd 
AOther,  ffir  my  not  pleading,  «ntl  ae 


*  At  the  end  of  the  pamphr/t  is  the  follow- 
ing Imprimatur  :    *'  \^  e  appt»i:il  Robert  Hf»ni, 


of  another  trial  when  it  w.'S  offered,    "John   Baker    and  John  Kedn:un,  to  pvmt 
that  I  confessed  the  whole iinliutment;  '  •*  these  papers,  and  that  none  ctficr  print  lli» 

I  disown  ;  for  I  said  thus,  What  1  was    " 

of  I  bad  confessed  to  hii  majesty,  and 


same- 
C 


PtTLn  Daniel. 

KAMLELDAkHV.0OD." 
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bniiHv,  i[ivr  ynii  ;in  arroimt  of  wlir  I  1  knrw 

coTu'iTiiiiit^  t'lir  Uite  •hscntcn  il  I'on^iiiirat'y ,  fioiv 

IcaiiH'ln  Ih*  nHMfmi^l,  liuw  thr   I  u«ik  cimi- 

rerikfl  ;  Ihiu    it  i«as  mi  have  In-en  ramcd  fn 

ill  i.nHfil ;  wliy  1  flid  nut  ctiinc  mi  :ti  ilie  first 

<1iMi.»iT^ ,  ;iihl  I'iKl  iiivmIi  at  vnr  Miiijrs!\  \  1 

livl  Utr  -iHTry  ;  li'>w  1  iiia>U*  my  »'««r.4|u*,  aiiu 

wtK.c   (   M:in'*cill  LiU'ii.      IC  1  sliall  ilinni^li 

tui':;.it'uli-,o<«  it^iiit   nii\  thiiitx   that  it  n.By  b«T 

tliiHii^lit   I  ftiii  |>t-iv\   ii'i,  1  sliati  lie  riM<!\  ami 

willing  liiiit  Id  aiiKWi  r  hii\  4(:uN:ioii  that  >lia'l 

be  atikerf  bv  \«uriiM'*»si^,'or  anv  vnur  luiisi 
I  i'"  **  ""• 

ImiiiMiruMe  |'ru\    inhhuiI,  mi  \t.i\  rlt^pMuiii*; 

of  \mir  iiiaii'!ii\  'n  iiiiiT\  .  !mu  niiuiii  in  tiojH-s, 

thai   tiiiit   t'miiitain  (if  i.i(n-\    uhiili   liutli   >«• 

atiuiKlaaily  tlowLiI  t'ruiii  \  tnir  >'ai'retl  iirrrtst  cwr 

■iiiiv  )iiiir  li:i|i|iy  riMt^aii'iii  i?*  n^t  \f\  ihy, 

auU  tliKi  lUtTc  IS  fHiniiMti-.«p»i  lii't  till- int.  Miiu 

iliii'lit  not  Imt  ti»  Kene  ynur  iiiajpNty  luitli  at 

luiii-t*  anil  uUxidil,  much  iitorc  hiiii^lhaii  my 

dLMiil    Ultl. 

'(ii*.i  iThich  I  li'ive  raiise  to  'mi|*iire  the  or- 
ra.sii'h  nf  !iiy  Umif  toni-rrnrtt,  uai  my  !imi 
|iuli)ii«  Kjiirit,  |in't'i>rrin«f  \ luir  iiia|rHt\  's  ami  iii% 
oiiiiitrv*ai  iiiti  n-Kt  niiii.ii  iKfiinr  iitv  o%«ii,  hui 
t»|>e(-i;il|y  ill  atU'inhnijf  ilie  two  last  |i:ii-liani«*iii«i. 
pminotin^  an  art,  l"*»r  the  C'ni^Hr;t!.«i*i«-i»t  nf 
thr  l^iK-ii  ^innii*'hiniin\  nnil  lh«*  |inv  'ntin'r  <>}' 
tWkuilK  in'^\f>nr  niaj«fit\'s  t*iist'»nis,  \i'.  intiifli 
WQiihl  Uiiw  bnui:flii  in,  ami  Na^cil  to  ynur 
ninK'st\  near  '2iM>,a(x>/.  |ifr  ami.  niul  ciiiiiU>\i''l 
many  ihtMisimtU  nt'  |H»(ir,  \i'.  :is  i<  ivrll  known 
til  m:mv  «ir«»rtliv  iM'rsf>n*«  alMim  wnr  (iitn-t.  ami 
inntMil  |in>veil  my  ruin,  otli«*i  u  is«  than  in  this 
euiiriTii  bv  briiiiriii;r  me  intn  itHi  ]rifH,t  nr- 
«]uanuiinrc  fur  ma*  of  my  tra|i.-i(;ity,  ami  h\ 
Hiat  to  lie  i*om:cnH?il  as  I  uas.  M^  attrnilaiu  i: 
on  thost?  tMo  iiarliaiiicnts  I  iloubt  lia«e  U«ii 
aii«ri'pn!«etiti'd. 

IIuw  far  I  wa^  mncrmo<l. 


Afinr  the  (1ifis<ilniion  of  the  tuo  la«t  pnrlia-  1 
ments,  I  obserretl  a  qrpal  (titKaiiRthftii^n  " 
in  i)e<ip1e,  mi  ntmx  partn  whfri>  !  tr:i\('lh'fl,  hni  j 
lieani  iMiihinif  of  aiiy  (hMi>n  till  July  I (>•>'*,  . 
wluHi  on*!  >lr.  Jiifipph  Tyly,  rtf  HiUto'l,  iMim*  . 
fnim  liondon;  I  mii'ti'uf;  with  him,  aski-<l  . 
what  mrws,  lie  aii9WtTP<l  to  this  oflTei-t,  tO\  InkI,  | 
aotl  if  «ome  6pee<ly  course  lie  m>t  taken  w-e  ' 
■hall  he  ail  iiiiilofie,  finr  by  their  arliitniry.  > 
illepi]  way^  ami  by  fon***  4it'  arms,  thry  ha'f  ■ 
fifiit  Rhrriffs  to  their  minds,  witnesses  th('\  had 
before,  buluantefl  jnniii«lolH'h«*rothem*  m>w  > 
they  hf\veffr>t  KheriHTs,  natuiti^  !\|r.  North  ami  « 
Mr.  Rich,  who  will  Hnrl  junus  to  heht-vt-  any  | 
eriileiK'e  a(»tiinst  n  profi^ant,  anil  ho  hnug  u|»  [ 
all  the  kinu^s  frientis  by  dt^rees  *  I  iheu  tobl  . 
him  that  I  th<iu<'-ht  it  naK  iln:ioiwihl«'  si:eh 
thinstfii  coi>1«l  fie  ihme,  but  the  kinir  uni^  hear  • 
of  it;  no,  Kaiil  he,  thfre  is  nom'  miHi'iieil  to  . 
come  near  the  kin*;,  hat  those  m  ho  ha%-e  Ihimi  j 
ileelaitil  enemies  to  the  kinfr  and  kiriunh»u  by  I 
parliament,  namini;  some  that  were  nu'iit>.on«^l 
in  the  iiriuieii  \oteR,  uho  to  sa%ethem«eUefc  ilo  • 
endeavour  to  keep  all  awU  tliioL^  from  the  | 
kinti^'a  kiio^i  le<tt|;f*,  and  persiijhle  him  ctninist  ; 
pariiaiuenU,  with  much   more  »iich   lika  dis- 


mursi-,  hv  t«hich  I  found  tlic  Mme  was  dU- 
finirvd  iliiiiiiifhoiii    Kni^laiid,  Scotland,  ami 
In  I'tml.  :i«  a  means  to  eniofcs;^  (KMiph*.      At 
leiu^'h  he  tnhl  uur  that  (he  prole**iaiit  emtnr, 
tuiiiiiiitr  im-  f-ail  ul*  ShaiieNbtirVt  lord  llowanl 
of  li^MTit-k,  and  othm  were  c«iine  to  are8tilii« 
tion,  sevini;  fair  mi*ans   Mould  not  do,  but  all 
ill  iii;s  oil  liic*  pnitrHtant^*  siile  are  uiiarenre- 
KiNiicil    to  the  kiiur,    hy  amh  preat    cmni- 
naU,  and  tume  more  iu  laiour  than  those,  to 
lake  t!ic  kiu;;  fnnu  bin  eiil  council,  aud  ibal 
hy  an  iiiMirnriinn  in  sei(*ni1  imrlM  of  Knjvlaiiit 
uMuiCi*,  M/..  l«oiidiin,   liriMtoi,  Tanntoii,  Ese- 
t'T,  t.  heMcr,  Ni'WiUtiK-,  York,  and  «mme  other 
|'lar>  s  III  tlu'iiniili,  ami  ihat  there  would  be  a 
mnsuiiMahle  |'n>t\  rrady  iu  S'otlaud,  andano- 
llier  iu  lrt-l:ind,*tlieiTlMnf,  Kaiil  lit-,   we  niiHt 
f*oii.%!ih'r  hovi   to  mauai^.*  stfairK  in  Hriatol,  fiir 
if  ihi\    pnicetil  at  .^liihadtnas  in  cbooaing 
hinl-inaxor  a4  tbey  did  slirntlH,  and  to  swear- 
iut; of  Sorth  ami  Itith,  it  must  b«vin  in  llc« 
tidii'i-  or  Nii^emlx-r,    utlurwi^e  there  will  be 
S'linc  ^ham  plot  ooiitrmd  to  take  otfmoat  of 
t:H-  <>i.:Ti'rr  nirii  in  the  IunI  parliiiiio  iiUi  ;  with 
iiim  II  'iiiirr  fiiseounie  lo  ihe  4uiui*  t-lTtii  ;  aild- 
iii'^.  that  Mr.  \l  adir  would  iimim*  tlowii  ^crj 
sod<l«iil^,  f>>   HJi'tiii   wi!  uii;>lit  e\pit-t   a  fiul 
:u'f>>iiini  III  all.     AlHuit  thr  tMiil  *if    \ti:rif't,  aa 
III  ar  11^   I    can  remember,    Mr.  \\u*lc  enm« 
down,    who  continued   ulint    .^Ir.   Tvly  liad 
saiil,  lift  I'on'id  sa\  little  us  (o  :tii\  tiirther  re- 
siiliilMu  liicy   wi-ii*   coiiii'  to  alHitc,  either  of 
anv  iiiiii'or  uu'thod  a-^n.ed  iipuii.  but  ihut  the 
•h'si^fii  wrut  Oil,  aiul  ntni  uere  i-niployiil  in  all 
pari!*  to  try   lioi%    piopb*  utri:  iucliiii-d,   ««lio 
liiumi  cnoiiMh  n-adv.  and  that  thin*  unutdbe 
ut>  uan'  of  iiti-n,  il   it  Uis  tiiice  U-ifiiii.     Theo 
Meconsidcrnl  Imw   it   i)ii:;)it   bt^  uiaiia^nJ  in 
Drisiol,  aiitl  what  nomiKT  «d*  men   mi>;ht  be 
m'e<lt'iil  tiir  llo'  Ih'hI  <>iTMi  ;  low.'wds  whii  h  hu 
s;'.i(U    W(>   mi:;ht  depend  on     IJfJ    iii»*ii    rroni 
'i'aunlen  or  ihi  reahmits,   Hiid  i-«ineliuled  that 
:».">(<  ini:;ht  Im*  siitheic-nt  to  v  ciiie  it  uithont  the 
hliKMUheil   of  one  ir.aii,  it  iN-int;  i-iir  deMj»ii  to 
hhed  no  Minh!  i^poK^it•b• ;  but  this  ue  reMiWed 
iHit  to  ac<|ii;:int  any  of  our  frii>mU  with  it,  till 
the  day  and  method  w;m  rtsid^iil,  id' which  be 
saiil  we  Khould  have  ti-n  or  f'iurt(*in  da\s  no« 
tice;  and  bating  soon  itinsiiUTeit i tf  a  method, 
w:iiTi*i|   ill  exjHH-tation  of  t'lirther  aiSicp,    but 
none  eanie  tjit  Nti\eujiM  r  ;  then  mc  In  aid  thai 
some   Oisappoinimeiit    hapjMiiin;;    tlo*\    Mpn 
t.trrid  to  deirf\  il,  though  there  was  iiiiiro  an* 
more  c:iiise  tilr  it.     The  end   of  l)itviiilu*r  oi 
bi'ipiiniii;;  c^f  Jauunry  bad  advice  that  it  wai 
ilefeiTii!  to  ihebiiriniiMi^rol  Manh.     'i'helhin' 
of  Maiih    I   came   to    I.iiiii]on,    ai:d  iiiei-tir 
viirhi^tr.  Uade,  a»k<-d  him  how  tlii;  u*'  ^^ 
who  uLSiUi-red  that  he  eoidd  not  teil   uhat 
make  ot  it,  t«ir  he  euuld  fmd  noiiiiu'^  di> 
more  than    was    nine    mouths   beinre.     1 
tiuat  piiKons  Mho  w<Te  the  n  anaifers,  ha« 
t^•|lr    iitithiii^^  lilt  talked  of  thiiiiTi.     Hut 
there  wus  Minte  oihers  a;ipiiiniefl  to  man? 
vv  lio  \it  re  nil.  II  ot  hu.Niiie.''S,  liautiO'^lliLm  t 
vi/..   the  (Bil   of  Ksbex,  the   had  ll(»wa 
L;H.nck,  liiv  lord  Crry,  the  lord  KiMsel 
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&ijdDey,  major  WiMroan,  Mr.  Hain|Mlcii  the 
3'0nii<j^er,  ami  Mr.  Ctiarlton,  ^  lio  lie  did  fiii|ipose 
woalij  make  sometliiu^  of  it,  and  not  do  u»  the 
otheiti  had  done,  mako  a  year's  talk  to  ensnare 
ninny  thuiwands  of  peo|>le  to  no  pnr|Hif-r;  for 
these  ha;l  already  tuiii  mes«ten^:n's  iitto  S<.'<ii- 
land  and  Ireland,  U»  know  their  miiids,  nauiiiig; 
one  Aaron  Smith,  sent  into Scotl ami,  :ind  at  the 
return  of  the  messenj^fi  rs,  irout.l  cuiufto  u  r«No- 
lution  as  to  time  ami  ini'thoil,  hut  he  was  cimii 
dent  they  eould  n<it  lie  reatly  before  Midsniniiier,  ^ 
by  rtfasDii  they  hu«l  doi:e  so  little  in  ardt>r  tu  it.  ! 
Mr.  Wade  was  then  desii^;icd  iiito'lhe  irc^t,  ii|kui 
the  earl  of  Stamtbrd*s  miriness,  and  saii!  it  he 
eould  understand  any  tliim;  more  liefore  he  left 
Loudon,  he  would  ta!:p  Hristul  in  liisji«ay,  Ami 
aoqnnint  us  witli  it.  Tiiis  journey  he  blnnt^lit 
nie  to  cul.  liuaisey,  nitb  whom'ue  hud  liitle 
tliscuurKe,  he  bein{(  ig'mv^  forth  with  his  lady. 
The  sixth  of  March  1  le.li  Li.ndon,  and  \%ciit 
direi'tly  for  Bristol^  about  the  IVtii  of  Alarch 
Mr.  Waile  eanie  to  Bristol,  but  then  eould  say 
no  more  than  as  above,  the  messen^j^ers  bein'^ 
not  come  b:iek  from  Scotland  nor  Ireland,  and 
was  of  his  former  0|iiuion«  that  if  uiiy  thinur 
were  done,  it  could  not  Ih'  before  Midsummer, 
be  then  expected  to  be  al»outtwo  months  in  the 
west,  and  said  that  if  any  thins;  was  as^veeil 
upon  sooner,  one  Mr.  West,  a  counsellor,  had 
promised  to  write  to  him  in  the  name  of  liiiifle- 
stnne,  and  direct  his  letter  to  be  left  at  his  bro- 
ther's in  Bristol,  who  Wade  ordenil  that  if  any 
•ucb  letter  came,  to  open  it,  and  if  any  thintr 
material  in  it,  to  send  it  by  a  messen<^r*to  him 
into  the  west.  About  the  17  th  of  March  came 
a  letter  for  hisi  from  Wc>t,  in  the  name  of 
Inglestone,  which  his  brother  opened,  and  not 
understundinjr  ihc  stile,  bn>U';ht  it  to  me,  bui  i 
knew  not  the  meaning;  thereof.  The  coiiteuts 
was  to  desire  I^lr.  Wade  to  ^ct  his  clients  to- 
gether the  nci't  S.iturday  come  furtni<;ht,  for 
ttiat  was  the  day  appointed  to  seal  the  writin<^<, 
a  lid  utither  of  us  understand iu!**  it,  his  brother 
sent  it  by  a  messenij^T  after  him,  wliu  found  him 
at  Taunton,  and  his  answer  by  the  mehM.-fi;,''<*r 
was,  thut  he  knew  not  the  iiieHnin««' oi  ii,  Int 
should  bu  within  ten  uiilfs  of  Bristol  the  next 


friaturdav,  doirintf  ihat  if  any  other  lett^-r  eame,  ■ 
tu  send  it  to  him.  AI>out  thri-e  du\  s  after  eauif 
another  letter  as  above,  desirin</  hiiu  not  to 
call  his  clients  to^^nher,  lor  the  time  of  scalintr 
%«as  put  olf,  ivhieh  klter  was  als(»  sent  to  him, 
but  he  understoo<l  it  not,  sayin*;,  it  was  sinne 
rash  husJitcRs  or  othtT,  and  ^ovlc-lll  back  a^nin. 
Till-  liiih  of  April  I  caiiu;  to  l^mihiu.  and 
that  f  \  .-•iiiiit;  weui  to  Mr.  West's  ehauiuer  in 
the  Tt-mple,  whore  I  found  him,  who  then 
did  n.it  kuovi  me,  hut  when  1  told  him  my 
tiamt-,  t'i>>iii  wlir:it-i*  I  eaiiif,  ami  muntiunrd  ! 
tSe  t«o  U-tto;N  ^Ir.  Wade  riveivi-d  fiom  hnu, 
he  be^an  io  ije  soim^wiiat  iVi'i*  m  dirteourse  with 
me.  I  then  told  him  that  ^Ir.  Wade  and  his 
fiiends  were  surpiwd  at  the  hlters,  not  kiiow- 
iit^  wliat  he  mount  hy  them,  and  ditl  thsire  tu 
know,  conremin^'  whieh  he  seeuutl  a  Utile »hy, 
but  alter  little  disooui-se,  lK>(;an  to  tell  me,  stay- 
ing', thei-v  was  a  dehi^!i  to  take  otl'thL'  king  and 


duke,  amiini;;;  from  Nrumftrki-t,  wliieh  they 
e\'p(%*teil  would  ha*p  h.-eu  that  ^alu^^ay  men- 
tionetl  in  his  lettiT,  hail  not  the  lire  h.ippeneil, 
whirli  CiUised  tht'ui  to  eome  stMiiuT  ;  n:i\  ,  said 
he,  itad  we  known  thi*y  would  have  stayed  so 
loi)tr  as  tlirv  dill,  their  business  .shoulu  huie 
been  di'Ui' :  \  tlu*n  nski'd  him  w  hnt  hv  meant  hy 
desiriui:  JMr.  Wade  to  {jet  his  clients  li'^firthiT 
hy  that  day,  and  what  lie  eould  pn»poM;  ihry 
should  havVdone,  to  which  hctonhl  say  litdo, 
only  that  they  -ini!;^ht  be  rcaih .  1  thru  told 
him,  that  I  iliou^^ht  it  a  very  Vash  thmi^,  and 
that  fe\t  in  Kn{>;}and  wouhl  apprti^e  of  n«  ihat  1 
was  sure  none  aliout  us  woulil,  betni;  a  most 
f*owardly,  dishonourable  action,  besides  tlie 
basest  sm  of  iimnler;  then,  said  he,  what  is 
desii^ned  by  the  ^reiu'ral  dcsi^; n  but  to  take  llieiu 
hoili  off,  and  if  it  had  liet.*n  done  that  Muy,  it 
Wiiuld  hate  prevcnt«'d  a  ^rreHtdfal  of  bimHUhcd 
in  the  nation;  ii«»,  Sitid  1,  no  sueh  thu't;  is 
desii;ned  as  I  know  ot,  the  j^iMieral  doit^-n  bt'Oio^ 
oul}  to  ^*t  tlie  kint^  oil' from  his  eiil  eouuNeu, 
\\\w  bad  ad\ised  him  lo  put  a  stop  to  pHKie*  d- 
ini^  aij^dinst  Popish  I'lutiers,  b}  dissidvinir  of 
parliaments,  6cc.  and  lo  brin^f  afl  I'opish  offen- 
ders to  justice,  and  such  who  bad  betraye«l  liie 
libertj'  of  tlie  subject :  and  this  I  think  whs  all 
the  mscoursc  we  had  at  that  lime,  hein^  thti 
first  of  my  aci^uaintance  with  him :  that  ni^ht  1 
went  witli  hun  to  a  tavern  in  Fleet-street, 
where  was  captain  Nortim,  Uiehanl  («ood- 
enou^h,  and  one  Mr,  Ay\n\  who,  to  my  know* 
led«re,  I  never  faw  beibVe  nor  since;  whilst  I 
was  with  them  them  was  no  discourse  of  any 
business,  but  I  soon  letl  then^tot^etlier.  The 
next  day  Mr.  Uoe  ot*  Bristol,  brous^ht  me  lo 
Mr.  Fenj^sou,  at  the  house  of  one  Mr.  Bourne 
a  brewer,  but  wasni>tadniitt(Hl  to  see  him  hini- 
sell*.  Fvrg-usun  then  went  by  the  r.-tnic  of  Ro- 
l>ei-ts,  who  when  1  hud  toid  my  name  a;id  from 
whence  1  c;ime,  was  pn*tt}  free  in  discourse 
with  me,  ami  told  uiu  t!ie  desiifu  w  enf  on  very 
well,  that  there  were  some  Seotti.sh  t^entlemea 
come  up,  who  were  tivalin^  i«ith  the  ma- 
ua<;ers,  and  did  hope  tlu'V  wouid  ;iurfe  in  a  lew 
days,  and  come  to  :i  res  diiii«»u  »>  'Mi  as  to  tune 
and  niethtMl,  nl'  u  .iich  we  sinK.iii  have  inneW 
notice,  but  i>y  all  hi*>  diseouiM*  ai  thui  tinte,  I 
couid  not  perc4.*ive  thai  he  \h:l\\  any  lijn:<*  of 
the  Ne.» market  d»-.i»i;;ii. 

Tiial  day  I  had  soine  discourse  \«ith  cdiui^ 
Rinnsev  at  his  hou^v,  ivho  1  fuiuid  \%a.s  prii  v 
lo  the  Ncwii;:irkel  business,  sr.id  his  opimon 
was,  thai  ill'.*  N«-\\ market  drM^n  v^uuld  eomc 
tti  nothinir,  \'**i'  he  diii  n"i  i-jiprir.  o  o\  ihr  ma- 
ua^^ers  acli.  i;s,  ami  said  ihcre  uH«i  riflhln^  ii\e 
the  oiliiT  di'sitrii.  \\>r  that  wimi :  j>oi  an  cml  t«j 
all  in  a  httk-  lunf,  ihvo  I  to  d  hiui,  ihat  iioni'  in 
our  parts  ivutdd  i»e  t>ir  ii  ;  uhich  1  ti'ink  \\\i% 
all  the  diseoui'se  Wf  iht*n  iiad  ;  ohi%  he  pi->- 
miseil.  that  il  auv  ihuiir  wa<«  iiLrr-ii.l  iielon  >'.r. 
Wade  came  up  1  sho-.dd  hcai  oi'  it,  so  1  Ifnk 
leave  and  went  for  Bristol  the  n«  x«  niorni-'i;. 
A b on t  ten  da \  safter.hr  arint;  uoihiou  troiu  nivui 
(Ferg'us«Mi  havin^^tuld  me  liial  he  thouL;'nt  iill 
would  be  agreed  in  lour  or  live  dnvs,  uod  piu- 
mised  to  aJvise)  1  wrola  tu  Mr.  West,  dek»rui|( 
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to  Limw  liow  ihcy  urnl  on,  ui.o  v.i.iie  jin-,  •  Mipplin!  wiih,  wouhl  In- rr:ii!y  in  ihrpc  or  four 

thai  tliiy  stiil  nu't  u  iih  <!(  hys.  uiul  wtrt-  •lutic  ila\b,  Im  in^-  ten  tiioiismul  pou'utls,  wbich  was  to 

to  no  ci'Dciu&iuD;  i»iiir  ih;U,  i  hoaitl  i.u  n»»»ic  lii'n-tiirm il  !>»  Jlolia.iil  to  buy  arms,    ^c.  for 

until  May.    .\lioui  i!:e  Uvinninf^  ol'  May  I  Siollaiul.     \\v  aiur  luM  h*.  tint  the  Scotch 

caiiii:  iiptii  LoLflt  na;rai(i,inCtMn|iriny  uitli  Sir.  ^n-iii|iM)fii  hail  luuilt- &iM't)it-i- proiMisal  tu  tho 

Waiie  uhI  sf'iiifiithir  l>ri>tol  im-n,"  hut  wlun  '  iiiai.o^iM.s,  iliiis.irihi-v  houM  Mij'|iivibrni  with 

wc  (.>!i;i.  (i|Miiy  hiisiut'^s  iH-incr  ii^  thri'ity,  and  tliiri>  ihi.'.i'^ainl  |Mii.;iil':,  tlir>  lunilil  U-pn  it  in 

thtirs  atjun-  ttio  Ti.'m|ili-,  we  |«:irttil ;  ;itUT  two  SmiKiui!  ti.-i,  v.'.jii  li  ili-y  I'-uiU!  >«hhi  lia^c,  and 

or  ilii-i't'i!.tys,  1  mt-tuitli  Mi".  W  ailc.  aiul  ajikul  iiii  ;i  Wijul-i  i.i*  u!r  V.w,  laiul,  iUmkuj;  iIk*  ma- 

liu'iv  he  rtiiiiul  tliintr^,  \i1io  tuM  mo.  Ill' (Inn)itiii  i'»:^«  t»  only  ii  ;;i  i   :i  |iJirt_\   in   ilie  North  of 

all  uciiltl  pruvi"  a  S^liani.  lor  Ik-  ihoii^lit  ili»  n-  l-n^Iai:  1.  r  a*! v  T")iij«;h.m  ;iii\  r»p<'rfronicoraiii|r 

was  notliui:;^  i:ii( luli'U,  liniJiim  nntliiij;  male-  uu\  ni'  l'!ui;l.iiii)  ai^.nsist  tliinis.  W(urv  x\wy  liad 

rial  ly  lit  till'  iii  «iiiUr  tu  wlut  li^iti  ]»•  cii  .v»  Imi:;  siuiif]  Si'fr.ami :  lui  t!i^<  \«n:»iiol  a|i|iriived  of, 

flisiriMiibOi!.     Ttivu  111.  unit  to  .\ir.  U  i>i,  .mil  tii-  ui.i;.au(-rH  cIjilIw^  rulluT  !*•  ••lii'ply  ihrni 

disrimi-M'il  hihi  tully  alKinl  tlu*  cMtit  \\\^  ot'  his  wiili    in.uou/    a:)il  in  Imi^jii  it  in  Kn^laiid  the 

letlirs,  wlio  tuKI  ii%ibt\  wtiv  ri>'»lMil  !•»  kill  .aiui;  time.     Tlu  n  «i   •'ally  i\|HC"Ud  to  htmr 

tho  Liuil;'  and  diiku  as  they  cauK'  ipmu  Ni:\\-  wln-ii   iIh*    nioin  \    uould   h<*   p-iid,    but   still 

nrarut-t,  in  oiilcr  to  uliicli,  bi.'  bad  |(rnvidtd  r«jiiiMt  niitiuiiK  but  ib-l.i\s,  tli>-  manaj^crs  not 

O'.-iiiK  till-  fifl^  niL-n,  {listoU,  carbines  a:id  liLiii-  a:;iri  .n;^-  Imim   tu  niisv   tbo  niout-y,   and  that 

(!erbiisst>\  and  tbat  iliiy  wciv  |»ronii>c*d   tbu  if    tla*    nmmy   bad   Umi    h'.iiIv,  tbi-y    wiTe 

binise  fd'nue  Unnduild  a  niulLNlcr,  wbii-b  lay  -  luiiuc-  to  no  i  ouiUi^inn,  as  tu  an\   nii'ilKNl  more 

in  the  iiMd,  and  the  kln^  must  eoinc  by  bTs  iii:iri   il.t  \    \«iii    hint-  ni"nibs  iN-forr,  liaMng 

lioor,  liuiv  tbe  mm  >boubl  baiv  iitva  l.'i'!;;-id.  d«>nv  nutliint;  l>ut  t.dktd  tu  enMnitv  |>t^p1t*,  tv- 

Then  \vu  iL^ked  v\ho  uas  t.i  bavr  a»ti-d  n,  tu  ^  |iuri;ii_;  almii  in  all  iiart-i,  Ih»»  tin*  lilHrrtir^  <if 

wbi.'ij  lici'uuld  t;i\e  but  a  slender  ansuir,  and  ■  ibc  |k upb-  v^i-n-  dad\  ni*>re  and  niiirv  infrinf;- 

conld  or  uonld  nana.  \k\\  Iwu   nie!!,  iibo  uere  .'  iii,  and  tbat  arbtinn'i  <:  >YiTnnieut  and  (Mipcry 

HnndiaiJ  riid  bis  lifiiibiT,  sayin^r,  it'tbr>  I'cnld  u as  coining  in  n[KU'i',  wbirb  inn  nsitl  |H*0|ire 

bavcraiM'i!  six  t-r  i  i^^iit  buntbid  pf»nnds  ti>ba%e  \«-ry  nitu-li,  and  made-  mh  b  a  v:'  nodding  iu  all 

btin;;bl   biii-M.*s,  ;:n(l  snnKtbni:;  to  eni-(inra>;r  itart.t  thai  ivi>  iLared  lnn;ri'i  ilrUi^s  HOTikl  make 

int.i,  iliiry  sbindd  buie  bad  ine>i  rniui:>'b :  mi  tin.  rnnunon  pi  ti|ib-  ui  niau\  parts  iiuitiDT,  it 

tliat  III'  toniid  ibey  bad  few  men,  it  inme  ilian  Inintr  •I'i  ^^*'  ib'cubt  mi  -j:*  m  i.iii\  known,  c\- 

two,  unil   Ui)  liorses,  only  a  parcel  of  arhi<i;  i-i-pt  si.:iit  tiiiif^  \l,l^l  MiiidrMly  iii>nr.  it  wasiiu- 

wbicb   aiteruarcLs   be  srifviitt   \\s  at  a   i;nn-  t.-)*-!!!'!  ii  sbnutil  n  in..iii  nn.iiM:iii«-u-d.  no  the 

smitbVs  bonse,  in  a  little  !;me  maiTi  mple-Hat .  ii<  \t  i.m..   \\v  \\u  \  nub  Uums<  y  and  l'Vrpi.s«Hi 

Then  \vu  a'^kul  liim  wbal  tbey  de**i:;iird  il'  it  ^iIkmilIi  «».  ..  i    i..i;,tb'T)  «••  dt-ibind  utir  iUn- 

had  takt  n  I  ll.  ( t,  to\ibi«li  be  ansuiri-d,  iji.ii  '  sair.i.irhuii  1<\  ii;isimi  nt'^ia-b  bmLT  delays,  ami 

llie  mill  sbuuld  have  conn*  up  iiitii  all  spud  in  ^pokr  ii  on  ibai  ii  im^iii  i  t-nie  to  tbe  mana^feni 

liOUiiou  .liid  •!i<«prrst'd  tbt'niN'-lws  :uiU!id..inl\  ,  •  :iin.  as  im  siippusr  ii  ilnl.  In  in*;  ti*  tbiM  ctrei*t, 

di.'c'a.ii:-  bn-  \\w  dnke  \\\  ^•Ip-iiiiMUib,  nn  1  ib.J  I  li.it  m-  lboii;rbt  tu'V  bail  iiiil\  a  di  ^w^m  to  b«- 

tiif  kiuij;;  .lad  dnKe   Im  iii!;-  i!i  :>..{.   no  opju  <.];•  m  ii.i\    p.  mi.Ii  ,  driiumu   many   ibuiioands   into  a 

iruulil  In- iii.id'- ;  :iit  ii  we  a^kiii  ii  lio  ui  !•■  l-.r  .■».•,  n-.  I'or  lln  ir  .iclums  sIhwi  i|  biili*  ntbiTwiso, 

this  doi^n,    be    named    e^l.    Knmsi  \     .<iid  ,  In  im.-.  mi  lun^  ilisc<niisinr:a  tbin^riit'tbat  iiatnro 

({icbard  (lUi  uciion;<b.  and,  a^  i'li- a>   1  c.ni  n-  :.i.d  ilmt    sn  liitb- tnuaids  it.    ti  m  days  aUer 

member,  nn  iiktc  ;  sn  m- r.>iiiiil  il  was  eaii ic d  uiv  in:-.;  u'.ili    KuiiiMy  a;;\iin,  bi    told  ns  tbey 

on  by  tliiin  Knitiuiy  lo  i!ii'  kni»wledi;e,  or  ap  iv.ir>>  oj'  (hfi*.  rt'iit  <ipi<.i«iitN  ennecrniiru   a  mi- 

prulKLiio.i  ri' liiiL.c  \i1hi  maiUiTi.'d  ijn*  ytiaul  ili'i!.  sdim- t- r  U';;»M.i»i;;   iju- iiisurn 'iitm  only 

deai^n:  I'.uii  \»(:  di  :*t,iu-d  «iiii- L:r*-at  di*'lik»' i»r  in    I.  imI.»;i    and  Neniluul,  so:m-   tiM    it    in  all 

it,  tellini;'b;ni,  it  \ias  :.  b.iM  ,  ilisiiiinnnralili- ai 't  plati-s.it   i-ni-i' a<«   at  mvi  pp-puMiU  (•ibiislbr 

C-iwardly  a.  lion,  and  W'.ul.l  ■-.  ••.n  odi'in*:  :<i  .ui  m  \   r:;l  ;i'..rr.s  m    Kn:;tand   and  S-i Aland,  anil 

tbe  uorid,  tbat  any  pLX^cndit^'^lbt  mst'ivi«  Pj-  ^  ;.  ■!   j  ,  l.tiniimi.  sa\in';  tbat  it' it  nas  nut  U'^run 

te^taats,  sbonbl  Ik-  cunccnied  in  sin  li  a  Mi.mI,  m  I.  uHLit.  I»  it  in  Iitbtr  plare»,  tin  rr  wmild  be 

uctioii,  andthatwetbon^ftit  ilwasbiseiiwaidiri'  li»iii^  '..lisrd  in   l^»iidi>n  tu  m-imI  nnt  a^niu:; 

put  Imn   upon   it,  to  wbieh   be  said,  ibut  in-  il..  .n,    \  b:<b    muild    take  out    nn»si  id   ibr 

vould  not  iiy^lit,  but  wo*dd  !;o  a;  Ini  wavii  uiili  ^;r-.  i.'jili,  ui.d  tbai  tin  ii  linndun  nn^^dit  U-  insi 

his  money  as  any  <»ne  nl'  bis  capacity      'I'lirn  '  *iivnrt>l  -.  KiMnetiims  ibey  iwti  t'ui  li«"j;iiutini;^ 

we  went  to  col.   Unnisoy,  wlio  \ic'toun<l  m  only  i.i  London  and  Senil'.ind,  and  to  baveiM'Op 

Ijo  wholly  of  W  est 's  opinion,  sayintr,  tbat  e\-  ron:c  up  {n  Li^niton  from  all  parts  of  Kn^la' 

I'ept  something  Im*  done  tbat  ^lay,  J  know  no-  lo  viiiii-ii  \vc  answered  tbat  we  tlmn^lii  no  > 

tbiQfr  uiJl  be  done  at  all,  for  be  knew  tiic  other  ;  \yv\**  r  liian  wbal  uas  l\i-sf  pitf|Hisetl,  ivi/.. 

loanajKlcrs  would  do  iu)lbint; ;  so  we  hud  little  ;  lK.i;inni:i^  of  ii  in  many  places  at  nnee,  as 

discourse  at  \bat  time.     After  ibib  we  wunt  to  tore  mentiuind,  tiir  altnoii<;b  wc  had  ensn 

Fprg-us'in,  \ibo  i<i(|  us  tiow  tbiiiL^^s  siiuul  :  we  ■  none  in  i.r  aiu»ut   Ibistul,  nor  sboubl  init 

then  ftniDtl  tbat  be  knew  of  both  de<i^{.s,  but  dt  .tvonr  it  tiil   ail   liun;:fs  were  conelmkHJ 

was  only  for  tbe  insurroction,  and  told  n>.  iliat  u.ib  tb*'  asMLtanoe  ue   were  pniniised 

the  uianiq^ers  iiad  been  treatin;r  uitb  snaie  .  Taunton,  did  not  doubt  biit  to  ^et  men  e 

Scotch  gentlemen;    that   they    were   abini.i  j  to  M<nre  it,  and  tbat  we  knew  notwbeiv 

fi;;;  I'ceUi  »ud  that  tbe  money  Un'y  w  cru  tu  be  tcu  ueu  tlmt  would  come  for  London,  an« 
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rsd  it  migbt  be  so  in  other  places,  men  mi^ht 
wiUmg  to  fiecure  their  own  country  who 
would  not  be  willing  to  leave  all  and  come  for 
London.  Riimsey  then  said  if  he  knew  where 
to  get  at  the  head  of  1,000  men  he  would  l>egin 
it  presently,  and  desired  that  we  might  meet 
tlie  next  night  witli  some  others  and  consider 
of  thini^,  so  the  next  afternoon  we  met  at 
Kichanrs  coffee-house  near  Temple- Bar,  and 
fmm  thence  tu  a  tavern  near,  I  thuik  called  the 
Little  or  Young  Devil  Tavern,  where  met  eight 
persons,  (viz.)  colonel  Humscty,  Robert  West, 
capt.  Morton,  capt.  Walcot,  Richard  Good- 
enough,  Francis  Goodenough,  Nathaniel  Wade 
and  mvself,  this  was  the  first  time  I  knew 
Walcot.  When  we  were  all  sat,  colonel  Rum- 
sey  spoke  to  this  effect,  as  near  ait  I  can  re  - 
inember  the  same  words  ;  Gentlemen,  if  we 
can  raise  three  thousand  men  in  and  about 
London,  there  is  a  person  of  honour  will  ap- 
pear at  the  head  of  them  and  begin  the  busi- 
ness ;  which  we  supposed  to  be  the  duke  of 
jllonmouth,  and  do  not  well  remember  whether 
he  mentioned  his  name  or  not.  Which  pro- 
posal much  surprised  Mr.  )Va<le  and  I,  that  he 
should  then  question  the  raisiug  of  3,000  men ; 
whereas  wlun  it  was  first  mentioned  to  us  we 
thought  they  had  been  sure  of  many  thousands 
in  London,  at  an  hour's  warning.  Then  it  was 
considered  how  3,000  men  might  l)e  raise<1,  and 
how  they  might  do  something  to  the  pur|iose : 
then  we  declared  what  method  we  had  con- 
eluded  on,  for  the  management  of  affairs  in 
Bristol,  which  was  as  followeth,  and  they  could 
think  of  no  better  way,  so  it  was  c*oucluded 
that  London  and  the  suburbs  shouUl  be  divided 
into  twenty  parts,  and  one  man  made  choice  of 
in  each  division,  whu  should  chusc  out  ten  in 
his  divisiun  that  hr  njuld  trust,  and  each  nf 
those  ten  to  find  out  (it'teon,  which  would  make 
Itii  in  <acli  division,  no  tiiat  twenty  divisions 
would  produce  3,'J'-?0.  in  cirder  to  wliioh  a  map 
of  London  was  to  be  bouglit  tho  next  day,  and 
tfach  division  ilrawn  out  m  a  particular  |)a];er, 
meiitioniu*^  every  street  a;nl  laiir  of  iioto  in  it, 
with  the  North,"  East,  Souiii  ami  Wist  hounds  ' 
thereof,  and  to  be  imus^lit  the  next  niertin^ 
two  or  lhn;r  night>i  ixt'u.v  ;  at  t!ic  first  uk  tfiiij; 
it  was  ;itr,eed  that  none  should  know  of  tln^ 
design,  viz.  (of  t hi*  chief  man !io;< ■••.,)  lill  all  iho  ■ 
men  were  secured.  Jiud  that  th  s*:  N»n{.ii,  1  bj-  , 
iug  not  to  stuv  lonjj  in  [.oihI-mi,  sIi. nl.i  ui  1 1  ' 
every  two  or  three  ni.;lits  till  ail  v.;ts  roDpl,  t- 
ed.  At  Xh'iH  nxe.vUx,-^  Uiikiise>  aiii  U'l'^i  \^(:uld 
be  often  sa\ij»ic,  tht-re  »\ii.;  uoiJiiii;;  lik*'  t'l- 
lopping*  business,  in<'ar.iit'^  jIiv  t:jMii;r  or'i  i}:«..  | 
king  and  diiki*.  r..id  thai,  it  inl:.li1  l»e  i!,isi!y  «1  .:»•. 
as  they  wiMit  lo  ■•:•  -Voni  'Aw  l".,i\  -l.-  .«m';  i.  r.  f  • 
never  lH*ard  anv  a-'n^c  w.tb  W.v.i  !•»  jl.  N.-.vt 
day  a  map  w.ls  l»;ni;j}it,  :im\  i».oi:i:'i.  i<»  \\»  .l\  \ 
chamber  in  the  'J\Mnj/!.,\  vvli*n;  M.»m«*  Jiuitoj 
dividi;  it,  and  drau  o;«t  tin?  (li\isioi.>  a«;Minst!:if"  ' 
next  unii'tinp:.  The  ui*xt  plaoc  wo  iiu^t  at,  I 
think  was  thu  Castle -tavera  in  Fkot-stitirt, 
where  some  of  the  iliviVmns  were  i>!oiigiit,  all 
beinvf  not  done,  and  then  it  was  coiiHidered 
bow  ibey  should  he  distributed,  being  wc  were 


most  strangers,  and  agreed  tliat  Richard  Good- 
enough,  who  had  b^  under-sheriff,  and  so 
had  a  gtneral  acquaintance,  should  xlo  it,  wbo 
was  willing  to  undertake  it,  the  rest  of  the  diri- 
sions  to  be  ready  against  the  next  nieeting,which 
was  two  or  three  nights  after,  at  the  Green- 
dragon  tavern  upon  Snow-hill,  where  when  Mr. 
Go^enough  came  he  tobl  us,  That  be  had 
disposed  of  some  of  them,  and  did  hope  it 
would  take  effect,  and  that  in  a  week  or  ten 
days  he  should  have  fixed  the  twenty  men ;  the 
consideration  how  things  should  be'  managed, 
was  deferred  till  thev  were  sure  of  the  men» 
only  some  mentioned  their  opinions  how  the 
Tower,  Whitehall,  and  other  places  might  be 
best  surprised.  The  Tower  was  thought  might 
be  best  gained  in  the  day  time,  Whitehall  and 
other  places  in  the  niglit,  with  many  such 
things  in  way  of  discourse:  Rumsey  was  still 
upon  the  old  strain  of  killing  the  king  and  the 
duke,  saying,  at  this  the  last  meeting  I  was 
at,  going  for  Bristol  next  morning,  that  it  might 
be  done  in  Windsor-park,  and  that  he  would 
undertake  it,  hut  not  except  every  one  there 
present  would  **o  with  him,  to  which  not  one 
consented  ;  I  replying  that  I  was  for  no  such 
tbi[ig,  but  seeing  the  other  business  had  gone 
so  far,  and  was  known  to  so  many,  if  they 
could  bring  it  to  bear  in  London  and  other 
places,  I  rashly  said,  rather  than  fail  of  Bris- 
tol wo  will  undertake  it  at  noon  day  with  an 
hundred  men ;  to  which  Rumsey  said  I  was  a 
liold  fellow ;  they  then  promised,  when  they 
were  sure  of  the  men,  to  advise  and  take  care 
for  some  anas  for  us  at  Bristol,  and  that  wc 
should  have  some  great  person  come  down  to 
head  iis ;  but  I  heaid  no  more  till  the  news  of 
the  discovery  came  in  public  letters;  1  re- 
moiniier  om'timc  when  Wade  and  I  was  with 
Foi'L^iison,  he  told  us  that  the  duke  of  Mon« 
mouth  was  brought  to  a  low  condition,  all  his 
places  ht'ing  taken  from  him,  and  his  tenants 
III  Sc()tlaiid  {l>eing  so  severely  dealt  with  upon 
account  of  tneir  reliijion)  was  not  able  to  pay 
rent,  so  that  his  estate  there,  which  was  ac- 
coiiiileii  worth  lo  or  ICOOO/.  per  ann.  did  not 
yield  him  the  last  year  2,000'.  that  he  was  not 
\.  ell  pleased  with  the  mana.:-eii..?nt  of  allairs,imd 
«!f-.-ir,d  Mi*.  \V;.J*'  to:*;  poiiit  a  plaeenh»^re  he 
V,  t  .lid  u..  <  iliuj  It.r.l  (jiirani,  a- A  'ir  Thomas 
Ar.tjMron::,  <n  dir.wiirs?  thi-ni,  to  whit»h  Wr. 
»Vm1.?  i:  pli»>l,  he  v.onid  ni«;et  none  of  them, 
f.  r  Niieh  ixc*'i.t  mi  u  h;"!  iK-U"iyud  the  nation  al- 
ii a<lv,  ail i  e:.,n:t»"<'.l»t«M»  many  thousand.^  to  no 

How  it  \.as  to  l.ave  been  acted  in  Bristol. 

\\\  roi:el;5<le<l  tliat  the  only  way  to  secure 
Jlri'^Tol  w  trail  I  lnr  by  a  surprize,  whiHi  with 
•Alt  1*1  ./.i)  inen  ^^150  of"  •»*  liicli  wc.  depoiid(*d  on 
tie  HI  'I'uuntoii,  iho  u\\\rv  '200  to  be  raised  in 
anl  a'.i'iitt  the  city)  might  easiU  be  done  about 
foui  oVluek  in  the  morning,  as  soon  as  the 
Wateh  were  gone  off,  without  the  bloodshed  of 
one  man,  thu.s,  dividing  the  city  into  14  parts, 
>.i*  making  13  posts  besides  the  main  guard, 
which  should  at  first  have  bten  at  tbeTbnIzy, 
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(u'liich  is  in  HrisKil  as  the  Lxcbin^^v  licit)  wc  iiutcv.  it  li.i«:n^  hicn  it  ir  n  laliiliiui  n<it  tii  ills* 
KUpiKtooil  'io  iiKi)  iiiif(lit  !«  hiilbcicnt  tor  racli  t-i»ii*r  tlio  ilfsij^ii  to  an\  of  our  Iriviiilii  till  tbe 
|Mikt,  and  the  reniaimler  lor  the  iiiaio  c^uard,  iiiaiia<;i'i'ai  had  afp-ivirhiak  u\nn\  iiiiie  and  uir- 
fiiit  ol' M  hich  might  Im*  hftaFtil  tour  ur  «i«  tiiefi  tluH),  iherrli»re  cNNisitU'red  how  to  make  inv 
to  be  constantly  uiairhaiip  alioiit,  and  to  as!«ist  i'ira|i«*,  \\wxv  bt'in«;  thfn  a  ttiit't  miinli  in  all 
w  here  thrre  ini;^ht  lie  oivasion.  The  method  |iorts,  fhou|fhi  U*«il  to  ointinue  in  Kiif{laiid  for 
redesigned  for  the  rui^iinif  of  200  men  in  and  ^  kouu*  ttine,  ti'.l  ihe  heat  nii:;lit  lie  on  r,  and  so 
about  the  city  was  thus  Ar!>t  li»  find  out  30  men,  ^ft  an  urdinarv  huliit  and  a  little  hoi-se  about 
two  for  each*  fHikt,  and  futir  fur  the  main  icu^i'*^  '  -**'>■  priiH*,  auif  travelled  ttie  munfry  as  a  man 
whomi}(bt  be  able  CAcb  of  tliem  to|iroruresi\,  iN-ihii;;  in  winiI.  in  (ilituivMerNhin*,  Oxford- 
and  to  command  them,  Mhirh  \touM  have  sh.if.  and  SmitrrM  islnre,  till  alMmt  the  middle 
made  14  fur  each  fiostt,  and  *Z\\  for  tliir  man  nf  \upist,  then  re|iuir(d  tnnards  Hristol,  and 
g'uard,  to  n horn  the  Taunton  men  should  be  !•)  U-iitr.  with  ni\  Mile's  a>Msianr«  (all  ollirr 
ailded,  \\x..  six  to  earh  post  and  the  remainder  '  fiiuflsi  thureabtuit  liurin;:  to  an  for  iiie)  pre- 
to  the  main  )2[uard,  who  should  hj«eeome  in  %aili.tl  tiirhu|M*i»r  ninn  v«ho  had  a  small  tiaC 
the  day  before,  some  at  e%eiy  eniranee  of  the  |  abciiit  ten  tons,  loi  vo/  reward,  and  the  like 
city,  and  KmI«^?  themsi'lte:*  at  inns  and  ah'-  -  itir  1110:1th,  fur  <i\  niunths,  to  «4o  with  me  fur 
houses  as  near  the  |>osfs  they  were  a|»point<-«l  rranee,  and  from  thi*nre  t<*  the  \\«M-lndieft« 
for  as  they  couM  :  each  iiwm  b«'in2r  to  know.'  ^^T  t«lien'l  uoilil,  mi  luinu*  bi  in;;  then  in  uo 
his  post  a.id  eonimandfrs  before  they  came,  •  p.*(K-!-tui:aiun  or'^l*  <  lur.Mi«tn,  if  it  had  1  sliu'..hl 
tiio  llrislol  \\\M\\  to  lod^e  tliemsilies  ami  arms,  not  h.i\t-  |iri'%uilt  1!  Mitli  the  man  lo  t;o  with  me. 
V  ith  arms  for  the  T.iuiiton  n.en,  in  an  house  as  .  So  the  -Jiird  ot  An^iiNt  sa:1ed  W  im  Kini>\  flood 
near  as  possdde  to  their  posts,  and  to  mmhI  one  f<ir  Itoehell ;  tlie  vl'i'.h  pro\nc  l>>ol  weathur, 
out  frttm  each  {»>M  betueeii  tlin-e  ami  four  '  er.ieki  d  our  inuvt.  :uiii  *!o  put  mto  St.  Ivesi,  in 
o'riork  in  t!ie  m«>rnin;;  to  olmene  tiie  motmn  (.'•irnuall,  v.  ht-ie  westiid  nil  the  4(h  of  Sep- 
of  the  natch,  and  to  a-iu^e  as  soon  ns  they  1  te.itU-r,  thou  put  nut  «i;::iin  for  lii»ehvll,  bul 
were  (fuiie  otf,  th«ii  ili<'\  n.i'^htall  iiiimeditii  ty  |  iim-iiiit;  %\iih  rot  ii  iry  wiudn  itun  furred  into 
ri'pair  to  their  re->i>t«-tiie  posts,  eitllin;^  the  |  m-%i  r.d  plaiio  in  I'l.Jiee.  and  t;aiiie<l  not  our 
Taunton  men.  uml  .i>  N.*o!i  :i>  they  hud  trained  '  pTt  till  tue  lit'i.  In  iliM-hell.  I  io;uUd  h<T 
tiicir  posts,  to  stud  out  :i  tile  (tf  mtl^k(tee^sto  uitii  hratiii\  :>.M>i  other  Li'iodn.  and  the -lili  of 
fetch  in  suih  and  sm-li  men  in  enili  t'f  their  (K-toiNT  saili*<l  froui  them  i  t*ir  the  Ui>l  liuiiei 
divisions  as  tiny  shimiii  liuie  had  an  acvotini  ('i  iiii^  nilfiu;;  t'l  know  how  my  concrrnM  lay 
of  U'tore,  andionvev  them  to  the  main  ::tKit^,  tht-re.  that  my  creiiitorf  mifflit  haie  their  own, 
which  in  the  14  iTnihiuuH  wouhl  havt:  been  ihoii.^h  1  knew  I  mitrht  lie  much  safer  in 
uhoiit  sixty  persons,  commUsioii-otticers  iiuil  in  Trance)  and  arri%ed  at  Barbadoes  tlw  llili 
others;  then  to  fett:h  in  all  the  arms  and  i!iii-  ■  id  >uiemlMT,  there  1  liranl  (d'nn  naineln'ing 
munition  they  eouid  find,  which  two  tiiiti^^i  in  the  (•a/.eto-.  tlu-refon*  staid  hui  tuo  d.'i\fl 
hcin^  done  {;ls  vu' supp(>siil  mi^ht  br  in  a  httlc  '  l.indini;  part  of  iii\  ea!;;;o,  troiii  tlnnc'-  I  \itiit 
time,  and  uiihot!i  -aus  op,MiMiion.  tin  posts  to  .\uti;;ii:i.  where  I  l:ui  !id  ami  ili'^p  i^ed  (d'th« 
btiin^  so  near  taehotinr,  that  it  would  liai'e  i  ninainintr  p.iii,  sta\iii'.''  theiealHiiil  lodii^s; 
been  iin|iOSsihle  h*r  any  nniiilier  lo  get  to-  but  it  lieini^  imi  s<Kni  tor  the  crop,  nnd  nij 
Cether)  wc  ivsoUtd  next  to  declare  the  reasons  eharire  Inin;^  th*-  vanir.  InIm:;  siill  or  uoin); 
lor  our  takiujif  up  arms,  and  to  encouraife  all  j  farther,  also  tliiiiktno'  it  not  saii*  to  li»>  lun;^ 
to  come  in  to  us  that  we  could  tru^t.  not;  ilii>re,  n.solviil  ;o  se«-  the  it'si  of  the  Carribby 
doubiinif  but  we  should  soon  have  had  iuan\  I  Islands,  and  so  went  down  to  Mouiisi  rat,  Ne\  is, 
thousiands  in  the  city,  and  i>ui  of  the  ailjaceiit  St.Christi>phcr*s.St.  I'liist:iti;iand  \n;:uiila,  and 
counties,  (iluucester,  Somcrs^l  and  ^Vilts.  so  back  aqrain  to  St.  i'hristoph«'r*s.  siipjHnkJU|^ 


The  Iteasons  why  I  did  not  coniC  in,  ^c. 

When  the  news  of  the  discovery  first  ciuiie 
lo  Bristol,  and  some  time  before,  I  was  in  some 
trouble  bv  my  creditors,  and  forccti  to  nhseond, 
thoug'b  tnou^ht  1  hail  sufficient  t(»  pay  them, 
only  desired  time  to  ^^i  in  my  eflecis,  their 
mercy  I  feared  more  than  your  majest\  *s,  ami 
thoui^ht  if  I  should  come  in  ami  linif  mercy 
%'  ith  yoar  msjest}',  1  could  at  first  exftect  no 
better  than  a  prison,  and  if  from  it  ilischargiHl 
by  your  majesty,  to  be  kept  in  bv  thoni  upon 
account  of  my  debts.  Secondly,  nearin^j^  there 
vaa  very  many,  in  and  about  Bristid,  sup- 
posed to  be  concerned,  and  I,  though  knowing 
BO  much,  hnT\^  able  t(»  prove  so  little  agninst 
any  man,  but  such  a^fainst  whom  there  was 
sufficient  proof  without  Die,  feared  that  if  1 
should  come  in  more  would  be  expected  from 
me  than  I  could  prove,  and  io  might  fail  of 


that  to  \w.  the  safest  place.  I  Im  iu-j:  known  to 
none  there,  when-  I  staid  alHiiii  thret*  weeks. 
About  the  11th  of  Jannarv  I  wrote  to  my 
factor  in  Nevis  about  what  was  due  to  nn*,  who 
on  r«*i'eipt  of  my  letter  discovered  me,  «rfi  thai 
sir  W  illiam  Stapleton  presi-ntly  sent  his  war- 
rani  to  St.  Christopher's  tf»  apprehend  m« ,  hut 
\t^  fore  it  came  1  was  ^one  dow  m  to  S:.  Kesfatia, 
e\pectinjj  to  mivt  iiiy  %»sse!  th-.-re.  which  I 
hatl  sent  up  to  Barlsidoes,  and  it  InIii^  known 
where  I  was  gone,  the  deputy  :n<\eimir  of  St. 
Christopher's  sent  five  men  with  his  warran' 
after  me,  to  whom  on  siij^ht  tlureof  I  snbmitteil 
lhoii;fh  had  an  opportunit\  and  miifht  ba«< 
esca|MHi,  hut  was  rather  w  illinf;  to  east  myseli 
at  his  majesty's  feet  for  merey,  tlian  live  such 
a  life  any  longer,  not  daring  to  apis-ar  w  here 
there  was  iu%d  of  me  (among  my  factors)  wbc 
I  douhl  will  take  too  much  advantage  l^  nr 
troubles  for  my  cnHUtors*  interest.    In  Nevis 
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was  kent  a  prisoner  13  days,  where  I  proini^ 
air  William  Slapleton  that  1  would  make  what 
discovery  I  could,  giving'  him  tlie  uame3  of 
■oroe  who  I  had  ac(|uaiDtod  with  it  in  Bristol, 
which  I  suppose  he  hath  grven  an  account  of, 
ilesiring  him  that  it  min;ht  he  kupt  private,  for 
if  it  was  known  they  would  hare  ad«  ice  of  it ; 
hut  it  was  not  kept  so  private  as  1  expected,  for 
tlic  iii|fht  1  came  oif  I  was  told  of  it,  therefore 
suppose  they  were  advised  by  a  Bristol -ship 
that  came  away  before  us,  by  which  I  wrote 
not  a  word,  I  suppose  she  might  be  at  home 
long  before  us,  we  being  nine  weeks  and  five 
days.  All  that  I  can  say  against  any  of  them, 
except  William  Wade  who  is  before-mentioned, 
is  tfiat  I  acquainted  them  with  the  business,  as 
I  believe  many  thousands  in  England  were, 
and  do  suppose  they  would  have  been  con- 
cerned. Ilereunder  is  an  account  of  many 
other  persons  that  I  have  heard  was  concemeil 
in  the  design  for  an  insurrei*tiun,  which  is  all 
tliat  I  can  call  to  mind  of  any  thing  material 
tbat  ever  I  heard  concerning  the  Plot. 

Here  he  mentioned  the  names  of  several 
Persuus. 

Now  if  yonr  majesty  is  graciously  pleased 
to  spare  me,  it  will  be  a  sutncient  warning  to 
me  for  ever  meddling  in  things  of  that  nature 
again :  and  1  hope  I  shall  have  the  opportunity 


of  serving  your  majesty  and  my  country  in  the 
promotion  of  that  which  brought  me  into  this, 
and  cost  me  many  hundred  pounds,  with  some 
years'  pains  to  bring  it  to  that  perfection  I  did, 
viz.  the  lumen  manufacture,  which  many  ho- 
nourable persons  about  your  court  have  beard 
of,  and  1  can  make  it  appear  that  it  will  employ 
near  80,000  poor  people  and  40,000  acres  of 
land,  and  bring  in  and  save  your  majesty  near 
200,000/  per  ann. 

Another  thing  which  I  think  I  may  serve 
your  majesty  in  (abroad)  is  this,  when  I  Jett 
England  I  knew  tlicni  was  many  who  were  in 
trouble  about  their  opinions  would  wHUngly 
have  left  England  if  they  knew  where  to  go, 
that  they  might  have  liberty.  There  is  a  very 
fine  island  in  the  West- Indies,  good  land  and 
well  watered,  which,  by  such  people,  would  be 
soon  settled  and  prove  a  great  advantage  to 
your  majesty  and  successors,  for  it  would  soon 
exceed  any  island,  except  Barbodoes  and  Ja- 
maica, it  lies  so  ne;ir  a  bad  neighbou^,  the 
Spaniard  Portrico,  that  except  a  considcfrable 
.number  go  together,  it  will  be  dangerous  living 
there ;  but  if  no  great  alteration  in  affairs  sbce 
I  MX  England;  with  your  majesty's  letve, 
enough  might  be  prevailed  with  to  go  and  set* 
tie  it  at  once,  which  will  not  only  serve  your 
majesty  as  before,  but  clear  the  nation  of  some 
hundreds  of  disaffected  people. 


306.  The  Trial  of  Wjlliam  Saciievehell,  and  Nineteen  others, 
at  the  KingVBench,  for  a  Kiot  commilted  at  Nottingham: 
36  Charlls  II.  A.  D.  16S4.* 


X  HE  Defendants  having  before  pleaded  Not 
Guilty,  were  brought  to  their  Trial  on  the  2nd 
of  May,  1684. 

CL  of  Crown,  Call  the  defendants,  William 
Sacheverell,  esq.  and  others. 

.Mr.  Pailexfen.    We  appear. 

C7.  o/Cro'a:n.  *  Gardez  vostres  challenges.^ 
Swear  sir  Humphry  Aliller. 

*  This  was  one  of  tlie  numcruns  litigious 
prucetMJin;^,  wliich  arose  out  of  the  attacks 
upon  the  Charters  of  Corporations  throughout 
the  kingdom,  to  which  attacks  the  crown  u-as 
encoura^v'oil  Uy  the  success  of  the  Cluo  War- 
ranto aj^iiinst  the  City  of  London.  (See  the 
Pi*ocetHJin;(s  in  that  C/ase,  vol.  8,  p.  1039). 
Perh:i{)s  tht;  object  which  originally  excited 
that  attack,  v^asthc  iiower  of  nominating  Jurors, 
by  moans  of  the  right  to  appoint  sherins.  (See 
Note  to  lord  Shai^bury*sCase,  vol.  8,  p.  78S). 
Hut  it  must  have  lieen  very  soon  perceived  that 
the  nomiimtion  of  the  whi>lc  mofristracv  of  the 
kingdom,  and  of  n  majority  of  the  llouse  of 
Commons,  might  be  secured  by  the  same 
means. 

RfigfT  North  (Ljfo  of  I<onl  Keeper  Guil- 
ford, vol.  '2,  p.  104,  8vo  edit,  of  1808)  tells 
UK,  Uiat  '*  tbistrads  of  Charters  ran  tu  excess. 


Which  was  done,  and  the  tweke  being  sworn 
to  try  the  cause,  being  gentlemen  of  the  county 
of  Kent,  were  these  following:  Sir  Humphry 
Miller,  sir  Henry  Hosrile,  William  Lambert, 
Charles  Wheeler,  Richard  Marsh,  £dw.  King, 
Humphrey  Stiles,  IValter  Hno|)er,  James  Mas- 
ters, KichanI  Britton,  Jtnlph  Petty,  and  Ed- 
ward Bathurst. 

and  turned  to  an  avouefl  practice  of  garbling 
Corporations,  in  onler  to  csirry  eiectious  to  thtt 
parliament,  and  a  Committee  of  Council  was 
appointe<l  to  manage  the  Jiegnlations  as  they 
were  called  ;  and  there  was  an  itinerant  crevr 
of  the  worst  of  men  that  wrought  in  the  towns 
to  bu  regulatetl  under  the  direction  of  the  com- 
mittee. These  were  teimetl  HegukitaTS,  and 
aCcfirding  to  their  charact^Ts  and  designations, 
mavors,  aldermen,  recorders,  common  c()unciis 
anif  freemen,  were  modified  and  established." 

See,  aUo,  sir  John  Reresby's  Memoirs  to 
which  Mr.  Hume  (Note  to  p.  ao3,  vol.  8,  of 
his  History,  edition  of  1807)  refers,  when  fa« 
admits  that  tlie  transfer  of  the  right  of  election 
from  the  people  to  magistrates  named  by  the 
crown,  was  m  reaUty  notiiing  different  from 
the  king's  naming  the  members ;  and  be  no- 
tices that  the  same  act  of  authority  had  beeu 
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*  «H|.  Henry  Phmptree,  eK|.  Charles  Hqldiia- 
'  MM,  oq.  John  Greftfci,  sent.  Wm.  QreMCi, 

*  gent.  tiuDuel  Rirhards,  Rob.  Grera,  Fnuwis 
'Snliaon,  Arthur  Ricbanb,  Ralph  BcuMt, 
>  John  Hhcrwin,  William  Wilwin,  cMc,  Ba- 

*  uiuel  Smith,  Thomas  Trigg,  Richard  Smith, 

their  turn,  ha%ing  the  mayor  and  muor  part 
of  the  court  of  akienucn  for  them  afrrady,  th^ 
intend  to  8um*ndor  the  Charter  of  the  city  of 
LondiNi. 

**  Sir  Geon^tf  Watrrman,  alderman  of  th» 
Bridge -Hard,  Wing  wine  time  since  dead,  the 
lord  mayor  ga^e  out  summons  for  the  choice 
of  an  alderman  in  his  stead.  The  competitwe 
on  one  side  were  dujiuty  Daniell  and  sur  Wm. 
liusscl,  on  the  oilier  Mr.  nipillon  and  Mr. 
i^ute ;  but  the  majority  being  greatly  for  tha 
two  last,  the  lord  mayor  was  pTeaaed,  in  the 
niidftt  th<!rcof,  to  adjourn  the  poll. 

**  Blr.  Pilkingtoii,  aldiTuian  of  the  ward  of 
Farriiigdou,  havint;  laid  dotvn  his  gown,  the 
lord  mayor  was  pleased  to  ishUi*  out  his  prcoebi 
for  a  lit* w  I  Irctiou  of  aii  aldcrniaii  of  that  wara  ; 
thi'  comiKiitors  w<*re  tliv  lord  mayor  and  sir 
William  Til rntT,  on  part  of  the  aldermen  on 
one  &ide,  aiid  sir  John  I«i\vruuoe  and  sir  Ro- 
bert CUiytoii,  on  the  part  of  the  aldermen  on 
the  othtT  side.  In  belialf  of  the  commoners 
on  oue  sidf,  were  Mr.  N<irth  and  !klr.  Rich, 
tlie  two  dlirrifls ;  on  the  other  side,  weru  Mr. 
Dubfiis  and  Mr.  Hawkins,  a  scrivener;  the 
choice  beiit|^  doubtful,  tlioy  ranh!  to  a  poll,  and 
there  waN  nix  or  eight  coiniuiitsionerK  ap|iointed 
to  inspect  the  saiur,  vi  ho  woiiUI  admit  no  one 
to  poll  tliat  was  cxeomniunicated,  or  that  would 
not  take  the  oaths  of  allegianci'  ami  supi*riiiac*y, 
which  were  tendered  to  them ;  a  tiling  much 
wondered  at  by  some,  as  new  uiid  without  any 
(irecedent  in  biu-h  cases  ;  how  tin*  rhoirc  will 
tall  is  yet  unrt'rtain,  (hon<rh  most  think  the 
Tory  party  will  carry  it,  ha\iiii^  liy  tliin  new 
device  excluili  il  all  Uie  Qiiakt-rs,  who  will  mtt 
swear  at  nil,  aii<l  si:viTnl  of  i\\v.  imM  moderate 
|)ersons  will  uot  poll  ul  all,  as  nut  liking  such 
iui|N)sitions. 

*'  Till*  election  fur  lh«>  aUI<Tinan  of  the  ward 
of  Famu;;duii  Without  iH-inij^  ovrr,  and  Mr. 
North,  one  of  the  alit-ritlV  of  Londuii,  Uin^  re- 
turned to  tliL  court  ot'atili.rmcn,  as  duly  chosen, 
and  sworn  arconlti)*^!^ ,  lhi*s<-  thin«^  are  rc- 
uuirkablc  in  tUo  mana'^rmnit  nt'  the  affair : 
tlie  oaths  of  allcjjiance  aud  supremacy  imposed 
on  every  voter;  the  comuiissioners  that  ten- 
dered thciii  nolonuuNly  known  to  bo  violent 
persons  lor  the  Tory  parly :  th«^n  the  several 
days  adjournment  aud  delaying  of  tlie  poD, 
anil  kt'Opinpr  the  im>U- hooks  <ip<fn,  wlwreby  r 
first  tlie  Tories  tiudiny^  the  "W  higs  had  mar 
the  majority,  tJiey  delayed  ilie  |iOli  to  seek  I 
unknown  |)erson!»  tu  balance  Uie  |iu11,  when 
j  theru  were  srveral  of  tlie  iuhuhilauts  of  Whit 
i  fry ei-s,  atturuie:*  of  C'lilfurtl'n.is.n,  who  ne 
u«»eil  to  \utc,  and  divers  who  l(>c  not  in 
wai'd,  nor  pay  Vj  cliurch  uiid  |K>or :  the  V 
party  finding' things  \\ni>  managed,  sever 
them  went  and  peiiti<*i.(Ml  iLe  lord  tnayor 


CLofCr.  Gentlemen  of  the  Jury »  hearken 
to  the  heeord: 

*>  Sir  Robert  Kawyer,  knt.  his  miyeaty'a  At- 
« tomey- General,  has  exhibiled  an  InforraatioD 
c  in  this  court  agaiust  Wm.  8aclie»erell,  esq. 
«  George  Gregory,  esq.    Richard  Man^ld, 

empk>yed  in  all  the  boroughs  of  ScotUnd. 
Yet  has  the  Prince  of  Orange  boen  blamed  for 
not  summoning  to  tlie  Convention  the  members 
of  king  James's  Parliament. 

In  the  Cases  of  the  Quo  Warranto  against 
the  City  of  London,  already  referred  to,  and 
that  of  Pilkington  and  others  (vol.  9,  p.  187), 
and  in  the  Notes  to  those  Cases,  are  mentioned 
many  particulars  of  the  distractions  which  pre- 
Tailed  m  the  metropolis.  (See,  too,  as  to  Sjouth- 
wark,  the  Case  or  Slingsby  Bethel,  vol.  8,  p. 
747). 

The  following  Extracts  from  Nardssus  Lut- 
trell's  ''  Brief  llistorical  Relation,"  MS.  in  the 
library  of  All-Souls'  college,  Oxford,  throw 
farther  light  on  the  proceeilings  against  Cor- 
porations in  general,  and  tlie  distractions  of 
the  city  of  London  in  particular : 

*'  Nov.  1G82.  Some  days  since,  a  person 
nidcnowB,  came  to  the  house  of  Mr.  John  Du- 
bois, who  stands  in  competition  to  be  one  of 
the  sheriib  of  London,  and  left  there  a  packet 
for  him,  wherein  were  inclosed  several  tn*asoii- 
able  and  seditious  libels;  a  while  after,  the 
■ame  iellow  came  again  and  brought  another 
packet,  and  then  he  was  served  and  carried 
More  the  lord  mayor,  who,  on  proof,  com- 
mitted him  to  the  Counter ;  about  two  or  three 
days  at\er,  he'waa  admitted  to  bail,  himself  in 
200/.  and  his  bail  in  100/.  each ;  two  or  three 
days  after,  the  sessions  coming  on,  a  bill  was 
found  against  him,  and  he  and  his  bail  beinff 
called  for,  neither  of  them  are  since  to  be  heaiS 
of:  this  is  looked  upon  by  some  as  a  happy  de- 
lireraiicc  to  BIr.  Dubois,  for  undoubtedly  had 
the  papers  been  lodged  there,  Mr.  Uuhots 
should  quickly  have  been  searched  for  the 
same,  and  it  virould  have  been  constnied  to  be 
a  new  desisrn  against  the  government,  for  the 
papers  contained  matters  of  daugeious  im- 
portance, some  were  libels  against  the  king 
and  others,  aud  there  was,  as  is  said,  a  paper 
of  advice  to  Mr.  Dubois,  as  slieriff,  to  raise  tlie 
ftme  eomitatui  to  meet  an  army  to  have  come 
eut  n£,  &c.  Co  oppose  a  arbitrary  power.  The 
Dissenters  have  been  proseculea  lately  more 
violently  than  ever;  fur  now  the  churcli- 
wardens  of  most  parishes  have  prasentcd  them 
to  the  ecclesiastical  courts,  who  nave  proceeded 
against  them  even  to  excommimication,  where- 
by several  hundred*  in  London  hevb  been  sent 
to  the  Devil ;  but  this  is  made  use  of  ouly  as 
en  engine  to  serve  a  turn,  which  is,  St.  Thoiuas's 
day  approaching,  wbereon  the  common  coiuicil 
men  for  Che  city  of  Ijondon  are  chosen  ;  this, 
as  is  said,  is  to* incapacitate  Dissenters  to  vote 
for  any  one,  whereby  if  theTery-paily  can 
procure  such  e  eemmon  eoundi  as  is  fit  toi 


3S]        STATE  TRIALS,  36  Charlbs  II.  l684.*-aiidr  othenjor  a  Riot.         [S4 

'  John. Hoe,  IVilliam  Smitli,  Joseph  TiirpiD, 
'  Nathaniel  Chariirll,  Humphrey  Barker,  aud 
'  Jo^ph  .Vstlin ;  for  that  whereas  the  '29tli  clay 

*  of  September,  in  the  :^th  year  (if  the  kinu, 
*■  tliere  was  an  Asseini^ly  at  Nottiiit^linin,  in  the 

*  county  of  the  said  town,  duly  suiumoneti  and 

*  called,  and  met  hefure  Gervas  Wild,  then 
<  mayor  of  the  said  town,  tor  the  elect!  iif^  and 

*  swearinK  of  a  mayor  of  tliat  town,  fur  the 
*■  execution  of  the  olface  of  mayor  of  that  town 

*  for  the  year  then  next  followin^^,  according 

*  to  the  ett'ect  and  teuor  of  certain  letters  patent 


court  of  aldermen  for  a  scrutiny  of  the  poll ; 
(which  was  denied  though  hardly  eyt-r  known 
before^  ;  by  these  practices  31  r.  North  had  the 
minority  by  about  30. 

**  II is  majesty  hotli  been  plciseil  to  make  an 
order  in  conned  a(;aiiu»t  merchants*  spiriting 
or  kidnappintr  away  youni;  «-!ii[Jren,  and  di- 
rectin*^  tliem  botv  to  pruceeil  for  the  future  in 
takJDg  any  pcreons  they  send  beyond  sea. 

"  The  election  foi-  an  &lderi.ran  vi'  ]}ridgc- 
ward,  In  the  roo:ii  of  hlr  Gecr;;pe  Waterman, 
deceasetl,  is  at  l.-.st,  ai'Lrse^rrnl  adJuurnmcDts, 
come  t(i  a  dc('i>i  mi  :  It  was  l;y  most  pcrs^ms 
thought  the  choice  would  fall  *on  Papdlon  or 
Shute,  but  by  their  Lvccmmui.ications  and  cail- 
inj;  in  divers  to  poll  who  Iir*f]  no  ri;i:lit,  the  choice' 
iii  said  to  full  on  deputy  I):ini:-I!,  by  ^Mvcn  per- 
sons ouiv  :  thoi:(fh  otl:i*rs  su^ ,  iiotwith^.amii::*; 
such  irrc;(n!ar  p.  (>cee(1in«;-.s,  the  two  ih-st  had 
the  majority  by  '-il>  *,  howiiver,  Oanicll  is  alder- 
inaii  dc facto  of  that  ward. 

"'  1683.  Mr.  Thomas  ffimt,  a  £roiUleman 
of  Gray's-inn,  havint^'  writ  a  uamphlbt  intitleil, 
*  A  Ddence  uf  tht  Cliartor  oi  ll:c  City  of  Lon- 
don,' &c.  showiii;^  tbat  m-it!:ertl:o  charter  of 
the  city  of  Loii.lni),  or  of  any  other  corpora- 
tion, is  forftltKoh?  by  law,  u  herein  are  several 
bold  passa;^es,  it  li:;.s  been  CLUsurc'l  as  a  libel, 
and  he  absconds. 

"  Mr.  Sacbc^crell  hath  preferred  an  infor- 
mation nj^insttbc  pci'S(»ns  ihatis^irrL-nilered  the 
Ch.irier  of  the  town  of  Nottinjjha::!,  but  3!r. 
Attorney  (icncral  would  not  at  tirst  allow  it 
should  be  rt'ccived. 

»•  Feb.  im?u  The  Corporation  of  the  city  of 
Norwich,  iiaviii'jr  some  time  ^ince  surn'odcrcd 
their  Charter,  have,  as  is  said,  lately  petitioned 
his  majesty  to  have  it  a^'m. 

"June  13,  KjIM.  The  Noltinj^ham  Rioters 
came  to  the  court  of  Kiu|j^\;-lieucli  to  rirrive 
their  jud^ment:  Wm.  Sai  lu'vi-nll  wa*  fined 
500 marks;  Mr.  Cnvgory  'M"*) ;  Mr.  Jhitcjiin- 
son  200;  and  the  n'-ii  accoiilinir  to  tin*  m- 
lue  T)t  their  estates,  and  t!i;it  'dl  of  them  lind 
sureties  Ibr  iheir  jjood  bLhu\ii>ur  f'»r  a  twelve- 
month. 

"  Jaily.  lOH-1.  The  mayor,  aldcnnen  ami 
common  council,  of  the  city  of  Durham,  havi- 
surrendered  th*ir  Charter  into  tin:  hands  of  iIh- 
hisho])  of  |)u:liam,  wlio  has  reserud  to  him- 
telf  and  his  s»Kc«»sM)rs  in  that  See,  the  p(»wri 
of  appn»vinii»"  and  c»»nfirmiii;jf  the  ma\or,  ro- 
<'<)rdcr,  aldi  rincn  and  common  couucil  of  the 
r\^\,     Oil.  ttmj)ora  ! 

VOL.  X. 


*  in  thai  behalf  before  p^rantctl,  by  our  soTcrei{pi 

*  lord  the  kinj;  that  now  is,  unto  the  mayor, 
*•  aldermen,  aud  bunj^essesof  the  town  of  Sot- 
'  tingham,  in  the  county  of  the  said  town  ;  and 
'  that  iu  tliut  Assembly 'the  saiil  Gervas,  beir^ 

*  then,  as  aforesaid,  mavor  of  tin.*  said  town, 
<  be^au  to  proceed  to  such  election  ;  aud  that 
'  then  and  there  the  said  mayor  made,  and 
'  caused  to  be  made,  a  public  iiroclamation  for 

*  die  departure  of  all  pers4)ns  Ironi  tliat  election 

*  that  were  unconcerned  therein,  and  for  kecp- 

*  in^r  the  kiug[-s  peace ;  and  that  nevertheless, 

**  May,  1685.  About  this  time,  persons 
were  very  busy  in  elections  of  memberb  of  the 
House  of  Commons  to  ser\'c  in  the  eusuin^ 
parliament;  great  tricks  and  practices  were 
used  to  brin^  in  men  well- affected  to  the  king, 
and  to  keep  out  all  those  they  call  Whiggsor 
Trimmers.  At  some  places*  as  Bedfora,  &c.  • 
they  chose  at  night,  giving  no  notice  of  it ;  in 
other  borouGflss,  as  Ki.  Alban's,  they  ha\c  maw 
regidated  tlie  ek*ctors  by  new  charters,  in 
putting  the  election  into  a  selected  number, 
when  it  was  before  by  prcscri^ition  in  the  in- 
habiuints  at  large.  *Iu  <70untie>,  they  ad- 
journed the  |M)I1  from  one  place  to  anolficr  to 
wear}-  the  fix-eholdcrs,  reliuiing  also  to  take 
the  votes  of  cxconuuunicated  persons,  and 
other  dissc:;ti  rs ;  iiu'i)lccu'nbusyini;:  themselves 
with  elect ioii-J,  gcltini:^  the  wnts  and  precepts 
into  their  hands  an. I  managing  them  as  they 
pleased;  King  commanding  some  to  stand,  and 
forbidding  others,  polling  many  of  hi^  servants 
at  \\'istmir.3tcr  to  carry  an  irlctition  :  Ibul  re- 
turns mad(!  in  many  places,  and  where  gen- 
tlemen stood  tlir.t  "they  called  Whigs,  they 
ottered  them  all   the  trick  and  atlrouts  ima- 


ginable 


**  June,  1(5^7.  The  Lord  Chancellor  dined 
lately  in  the  cit^-,  and  was  pleased  to  discharge 
tiirce  aldermen  on  th(-:r  own  dcsiri>,  sir  Thomas 
Gri tilth,  sir  Uenjaniin  Newlaud,  and  Mr.  Peter 
PallaMcin,  and  lip  »old  them  his  maj«.st\  hud 
given  the  cliy  the  privilei'e  to  chtK»se  their 
slierifTs  as  fornuiiy,  and  that  the  lord  mayor 
might  drink  l<»  on*-  as  JShirid',  free  or  uutree 
ofiheciiv,  aud  that  he  should  either  tine  or 
hold. 

"  June  17.  The  lord  u^avor  and  aldermen 
ha^e  been  at  Windsor  to  thanlc  his  majesty  for 
his  grace  and  favour  to  them,  iu  permitting 
them  to  choose  their  sherifts. 

**  July  Vi.  The  city  of  lx)ndon  have  re- 
cei\c(l  lalvlv  above  8,0OU/.  lor  tines  forsherifls 
and  a!ii(  rui<ii." 

Sprat  (-n  hi*  Second  T>?tter  of  Kxcuse  to  the 
:::ul  of  I>,.rs(!i,  edit.  1711,  iivo.  pp.  16,  17,  aS 
filed  ill  the  Hio^raphia,  article  S|<ral)  says,  us 
1  iMidiTst.ind  him,  tor  his  language  is  not  so 
uiK-ipiivocal  as  might  be,  ^*  that  under  king 
James  a  UuoUarranio  Mas  actually  issued 
out  against  the  Koyul  Church  and  dk:hool  of 
\\  e>tminster.*'  !Ste  some  account  of  Nprat  in 
the  Introduction  to  the  Trials  for  the  Uye- 
lli>use  Plot,  vol.  9;  p.  362,  of  this  Coli«ction. 

D 
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they  tlM  Mid  William  bdievOTen,  «rf  Hm 
rat  of  the  MeuflbntB,  bong  peiMM  well 

kouwillf  tlW  pKIBiWiy  KM  SBCODCCffSed  n 

thAt  eltction.  Dot  being  ill-diipowd  penoos, 
toA  to  dinquiet,  moloity  and  trouble  tbe  peeoe 
of  our  Ifird  tbe  bing  that  now  ii,  and  the 
eonanMin  tran^inUiry  of  that  town,  and  the 
albreaaid  eleetioo  wholly  to  lunder,  did  daring 
the  tine  of  Che  aaid  Afaeinbly,  and  after  pnb- 
lie  pfodaiBatioD  made  as  ararnaid,  fix.  the 
min  99tb  day  of  September,  in  the  afnrceaid 
S4Ch  year  of  this  king,  at  the  aferasaid  town 
of  NottiDghami  in  theeounty  of  the  said  town, 
with  Ibree  and  arms,  &e.  riotously,  rouUrasly, 
mlawfully,  and  seditiously,  together  with 
many  utber  iU-disposed  penons,  and  dis- 
turbs of  the  peace  of  our  aaid  lord  the  king, 
to  tbe  number  of  500  persona,  to  the  said 
attorney-general  as  yet  unknown,  aasemble, 
eongrrgaie,  and  nute  themselves  toffether, 
and  themselves  together  continued,  to  disturb 
tbe  peace  of  our  lood  the  king  tSiat  now  is; 
and  that  then  and  there  the  said  William 
Sachfverell,  and  the  other  defendants,  the 
aforesaid  unlawful  and  Ul  disposed  persons  so 
assembled,  coog^regated  and  united  then  and 
there,  with  force  and  arms,  Ace  riotously, 
routously,  unlawfully,  tumultuously,  and  se- 
ditiously, by  the  space  of  7  hours,  to  disturb  the 
peace  of  our  said  lord  the  king,  and  to  continue 
the  said  riot,  did  excite,  move,  persuade,  and 
procure,  and  then  and  there,  by  the  whole 
time  aforesaid,  onadv,  and  caused,  and  excited 
to  be  made,  great  rumours,  clamours,  terrible 
shouts,  and  unusual  noises;  and  then  and 
there,  with  force  and  arms,  &c.  riotously, 
routou8l}r,  imlawiully,  and  seditiously  one 
mace,  being  the  ensign  of  office  to  the  sherifls  ' 


them,  or  any  of  tbem  guilty,  yod  art  to  wbj 
80 ;  and  if  you  And  them,  or  anv  of  them  aat 
gmlly,  you  are  to  say  oo ;  asd  Mar  yaw  ^in» 


one 


of  the  county  aforesaid  beloiigiiig,  from  vuc  i 
Jobn  Malin,  the  said  John  )ulin  being  then  : 
one  of  the  sherifis  of  the  town  and  county  of  I 
tbe  town  of  Nottingham,  against  the  will  of 


the  aforesaid  Johnltfalin.  took^  had,  carried 
away,  and  detained,  to  the  inciting  ofgneat 
danger,  and  moving  of  tumuhi,  and  effusion 
of  much  Uood,  to  the  great  terror,  disquiet, 
and  foar  of  all  the  Kege  sul^jects  of  our  aakl 
lonl  the  king,  to  the  evil  example  of  all  others 
in  like  case  offending,  and  against  the  peace 
of  oar  said  kntl  the  king,  that  now  is,  his 
crown  and  dignity.'  To  this  Information  all 
the  Defendants  but  Richard  Mansfeikl  and 
Henry  Plumptre,  have  pleaded  Not  Guilty, 
and  lor  trial  put  themselves  on  the  country. 
But  the  defendants  have  alleged  that  the  in- 
habitants of  the  town  and  county  of  the  town 
of  Nottingham  ought  not  to  be  drawn  out  of 
the  said  count}',  and  that  the  county  of  Kent 
Ui  the  next  county  to  the  county  of  the  town  of 
Nottinfiphain,  and  therefore  have  pra^ied  tliat  a 
jury  of  the  county  of  Kent  might  try  the  issue ; 
to  which  the  kin^s  attorney  has  agreed :  and 
you  being  ireebolderR  of  the  county  of  Kent, 
and  returned,  and  sworn  to  try  thin  cause,  your 
charge  is  to  enquire  whether  the  defendants, 
or  any  of  them,  are  Guilty  of  the  offence  in 
this  infonnatigD,  or  Not  Guilty,  and  if  yon  fiad 


IVa  Prodaroation  wu  nada  Ibr 
in  the  asual  manner. 

Mr.  Hiiiloray.  May  it  nltasa  yonr  Uiri- 
ship,  snd  you  Gentlemen  or  the  Jury,  tliia  ia 
an  Informstion  weferrcd  by  Mr.  AtlonNjy  Ge- 
neral, against  William  Sachevarell  and  athoa, 
for  a  most  Dotorioos  riot :  snd  it  sets  Ibrfh,  tkH 
upoB  the  89th  of  September,  in  the  34th  T«ar 
or  this  king,  at  the  town  of  Nottingham,  thara 
was  an  assembly  duly  summoned  before  Oarvaa 
Wild,  then  mayor  of  tbe  saki  town,  for  Iha 
election  and  swearing  of  a  new  mayor  of  the 
said  town  for  the  year  ensuing :  that  the  nayar 
began  to  proceed  to  deciion,  and  made  proola- 
mation  for  all  persons  to  depart  that  were  not 
concerned  in  tn«>  election,  that  the  dtfrniiaaia 
being  no  way  concerned  in  tlie  electioD,  bat 
being  ill  disposed  persons,  to  disturb  the  peaaa 
of  that  place,  and  set  the  town  together  w  tha 
ears,  did  in  a  riotous  manner  assemble  theaa« 
selves  with  many  other  ill-disposed  penons,  ta 
the  number  of  600,  and  continued  in  their  list 
for  tlic  space  of  seven  hours,  with  a  great  deal 
of  noise  and  tumuh,  and  with  three  and  ama 
did  riotously  carry  away  and  detain  a  mace 
from  one  John  Malin,  then  one  of  the  ahciiffb 
of  the  town,  against  lus  will,  to  the  great  terror 
of  bis  majesty's  sidMects,  and  to  the  evil  asaoH 
pie  of  all  others  in  the  like  case  offending,  aaff 
against  the  king's  peace.  If  we  prove  all  ar 
any  of  thrse  dflcnJants  who  have  pleaded  Nal 
Guilt} ,  tu  be  Guilty,  you  will  find  them  so. 

Mr.  Rf  carder  (sir  Thomas  Jenner).     May  il 
please  your  Lordship,  and  yuu  Gentlemen  of 
the  Jurv^  1  am  of  counsel  in  this  cause  for  the 
king :  't^us  is  an  Information  against  a  matler 
of  3 1  persons  for  being  in  a  notorious  riot,  and 
continuing  in  it  for  two  days  together.     If  it 
please  you,  Mr.  Hacheverell  he  is  in  the  froal 
of  them,  and  lie  and  seven  more  uf  these  de* 
f^indants,  very  omsiderablc  persons,  were  not 
at  all  concerned  either  by  any  old  charter,  or 
by  the  new  charter  in  this  clcrtion,  but  mere 
strangers,  and  yet  tliey  must  needs  rome  or 
purpose  to  infiamc*  and  set  on  the  others, 
shall  name  them  that  were  not  i*oocemed 
the  election,  William  Sache^-erell,  Georce  Gi 
gory,  C*barles  Hutchinson,  William  'Vilst 
clerk,   Joseph   Turpin,  Nathaniel    Cliany 
Humphrey  Barker,  and  Joseph  AKtlin.   Tf 
persons,  gentlemen,  had  no  manner  of  pre' 
to  be  at  this  place  upon  the  account  of  an 
tion.    The  matter  of  it  was  thus  :  Michael 
day,  1682,  the  mayor  that  then  was,  Gf 
Wild,  was  at  his  own  house,  with  some  # 
brethren,  in  order  to  go  to  church  that ' 
ing,  according  to  tM  usual  custom  * 
phMe,  at  the  day  of  eloction ;  but  bavin 
that  there  was  a  charter  coming  do* 
expected  every  moment,  truly  the  d 
Mr.  flacheverell,  and  the  rest  that  w< 
for  he  waapreieiithiiiiaelf,  were  very 
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to  go  to  church  very  curly,  but  I  bcKcre  not  so 
OMich  out  ot*  s«ml  to  90  10  church,  but  more  to 
come  to  a  ipeeily  election,  at*  pouible,  belbie 
the  new  charier  come  down.    The  mayor  at 
the  lanie  time  desired  them  to  stay  a  little,  but 
could  not  prevail,  and  thereupon  they  go  to 
church,  and  while  they  were  there,  the  new 
charier  comes,  and  then  the  mayor  hariag  got 
the  new  charier,  goes  into  the  council-hall, 
and  sends  lor  the  boolw  from  the  derk,  who 
waa  then  in  the  church,  eud  he  came  and 
bioughl  them.       When  they  came  to  the 
CMincii-hall,  the  nunror  was  proceeding  in 
order  to  have  himself  sworn  upon  this  new 
charts,  and  they  Iwvinr  some  notice  what 
van  doiitf  at  the  council-nail,  were  willing  to 
«Mke  all  the  haste  they  could  out   of  the 
^bnreh,  and  came  down  to  the  council-hall: 
and  whin  they  came  there,  the  mayor  trils 
tbam  his  businev,  that  he  had  a  new  charter, 
and  was  going  to  be  sworn  aocordinff  to  the 
king's  «xpre«  commission;  and  SscTieTerell 
stands  up  in  the  front  of  them,  and  says,  We 
will  have  no  new  charter ;  we  will  have  no 
such  mayor  as  you  would  have ;  but  we  will 
have  a  Ureaves  mayor,  and  that  was  the  out* 
cry ;  A  Greavea  mayor,  a  Greaves  mayor ;  to 
that  degree,  that  aU  the  mayor  and  shetifii 
oould  iM,  could  not  pacify  them.    But  thus 
they  made  a  tumult  and  an  uproar,  by  the  help 
of  a  panon,  Wilson,  who  1  believe  will  give 
an  account  by  and  by,  what  he  had  to  do  there, 
and  how  ho  was  concerned  in  the  election  of  a 
■layor.    At  len^fth  the  mayor  was  forced  to 
witodraw,  and  did  go  down  out  of  the  oonndl- 
chamber  mto  the  conmion-hall,  where  he  got 
himself  sworn;  and  by  .that  time  he  had  got 
that  done,  they  came  out  of  the  council-cham- 
ber into  the  common-hall,  and  acquaint  the 
mayor,  that  truly  they  had  chosen  Greaves 
mayor  in  the  council-chamber,  and  required 
him  to  swesr  him.    Mr.  Mayor  said,  they  had 
nothing  to  do  to  choose  a  mayor,  it  wss  no 
election,  and  thev  would  proceed  to  election 
according  to  the  cnartcr,  he  having  now  taken 
the  oath.    This  raisied  Uie  tumult  nigher,  and 
now  there  were  got  together  about  600  per- 
sons, so  that  at  lut  some  of  the  aldermen  that 
attfn'M  the  mayor,  were  fain  to  withdraw  for 
foar  of  iniscliicf,  the  tumult  was  so  outrageous, 
some  crying  out  the  new  charter  was  not  worth 
one  groat,  others  crying  out.  No  new  charter ! 
and  all  crying,  A  Greaves !   a  Greaves!  and 
this  they  stootl  upon.    The  mayor  withdrew 
to  his  own  house,  with  mucli  ado  ho  got  out 
of  the  hali,  and  when  he  was  goi  thither,  there 
bo  proceeds  to  an  election,  and  while  he  was 
doing  that,  truly  they  having  gotten  one  of  the 
maces  away  by  force,  they  went  to  the  cross, 
and  there  they  proclaimed  their  mayor,  with 
great  shoutings  and  outcries,  r^oicing  for  tlie 
new  mayor  tiicy    li<id  gotten,  and  the  new 
flharter  tnat  tliey  have  defeated.     While  they 
were  there,  the  mayor  having  chosen  another 
according  to  the  im*w  charter,  regularly  came 
down,  and  proclaimed  that  mayor  at  the  market 
place,  as  ia  usual  in  such  cases,  and  nade  pra- 


damatkw  that  the  rest  sbonM  depart;  but  hn 
stead  of  ttat  they  withstood  him,  and  wonM 
not  sniler  the  cryer  to  make  procfaunation,  that 
ai^  body  oouU  hear  him;  but  a  great  riot 
they  oommiHed  in  an  ontrageous  manner,  re- 
sisting authority,  defying  it,  aud  despising  it. 
After  this,  this  would  not  satisfy  them  yet,  but 
the  next  day,  being  market-day,  they  mnst 
proclaim  thetr  mayor  again,  which  is  a  prac- 
tioe  never  known  upon  any  election ;  but  at 
the  open  market  there  before  all  the  people 
they  proclaim  him,  with  great  rejoicings  for 
the  new  mayor  they  had  gotten,,  and  wishing 
the  people  to  stand  by  them:  and  for  their 
porta,  it  they  had  net  right  done  them  now, 
they  did  not  doubt  but  to  meet  with  a  parlia- 
ment that  should  do  them  right  in  this  great 
disorder  was  this  town  by  thistamnit,  vvnicii 
was  thus  headed  by  penona  of  eminency,  end 
pomikr  persons,  wno  helping  to  carry  on  such 
a  raction  as  this  was,  it  was  great  odds  there 
had  not  been  real  fls^ng,  and  batde  in  good 
earnest;  but  it  did  happen  to  be  better  ap- 
peasedv  and  they  went  noma,  but  ever  since 
dieir  whole  business  has  been  to  uphold  this 
power,  and  attend  him  up  and  down  oenstamdy 
since  so  as  their  nsayor,  and  opposing  the  an« 
tfaority  of  the  mayor  by  the  king's  new  charter. 
We  will  can  our  evidence,  my  lord,  and  tkef 
win  every  one  of  them  raeak  to  the  several  de^ 
fendants,  and  the  several  parts  of  this  fomooa 
riot ;  and  when  we  have  done  thb,  we  hope 
you  Witt  be  «tiiO«d,  gntlemen,  to  find  them 
guilty. 

Mr.  North,  Will  your  lordship  please  to 
spare  me  a  word  of  the  same  side  for  the  kingP 
My  lord,  this  is  a  prooeedhig  of  an  extraorm- 
nary  nature,  and  ifnot  taken  notice  of,  it  will 
be  thooffht  there  is  no  law  in  England ;  for  it 
is  a  method  to  have  aulhoritiee  questioneil,  not 
in  Westminster- hall  by  the  rales  of  law  and 
justice,  but  decided  by  noise  and  rabble,  and 
going  together  by  the  ears.  My  lord,  this 
surrender  of  the  old  charter,  and  the  8endin|r 
down  of  a  new  one,  waa  not  secrt't,  but  well 
known,  and  that  occasioned  the  great  coog^re- 
gation  of  these  geotlemeu  that  had  nothing  to 
do  in  the  town,  and  so  it  was  a  premeditated 
deidgn  to  give  a  disturbance  in  tne  place,  in 
opposition  and  affront  to  his  majesty's  charter. 
My  lord,  I  do  suppose  they  very  well  knew 
that  matters  of  that  nature  were  properly  de- 
terminable in  a  way  of  law ;  and  if  the  mayor 
had  no  authority  by  the  new  charter  to  do 
what  be  did,  they  knew  very  well  how  tu  ques- 
tion him,  and  thcin  that  joined  with  him,  for 
it :  but  they  did  not  think  that  so  eflectual  for 
their  purpose ;  they  did  not  thmk  fit  to  take 
that  course,  but  rather  chone  to  proceed  in  tha 
methods  nf  disturbance,  and  that  occasioned  all 
that  Mr.  8er)eant  has  opened.  The  Hrst  step 
they  made,  my  lord,  waa  to  appear  in  the  town- 
hall,  there  to  nuike  an  election  of  their  own, 
and  there  to  cry  up  a  mayor  of  their  own 
ohoQsing,  without  the  authonty  of  the  present 
mayor ;  which  waa  all  irregukar  fhMn  the  be» 
gkming  to  the  «d.   When  they  had  done  that. 
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tliiMi  thi>  Tii::\(ir  mnsl  lie  pnv.  iLUioril  up  nnti 
(ioMii  uir  t-Mvii  ii;iou  iDarki  i-(ln\s  nhcn  ilir 
i'lMiiiL'V  (uuif*  in,  Mild  ;;niil  iiuiM*-  and  triC'iii 
rul.iilr.  \\  t  >i:dll  s'M\  iiiONC  tl:at  m  (  r«*  pivi^'ni, 
Hii.i  kviii  «:.■•'  \  Ml  :iii  aciMiihl  lit'  ihf  pron  C'l- 


/!..  <\  7.  ^s,.« I. ■":.:•■  .'• :?  '!■  i»-  I.o<»k  yoii. 
Mr.  I'«>1>i>\t<-.i  i-Kiii  -li  It  i>  11"!  in  (i»r  iis  lo 
tni*MTn,>t  ','1  iisli  .V -ii  \0i  ■»)  Oil  \  arp' inaUiiifp 
lin.niniir.  .  A«'  v*i*  iTin  I ''-H  \'»r,  -.ti^  iIm  n«»t 
Ukrlri:ii"i'  ii.i*"ii  rtiif  Wh»  '»r  nllirr  »•,  tlli*   «llt- 


^1  i'ii'*i-ii:ini^,  tJiui  lilt  IV  liu^  not  bt'ci  tin'  iiUr.  )  {■•'.' mi  r  li....Li«>s  i     >-f  ii>ni<i  (lir.i    \s\>\*  h  i>  h*— 

ntii"  i.iii  Ih-  j.L.rJl( l.-it  l.v  i:\\\  ll'ii*":.  iiiiliss  li\  '  h»rr  ii'»iip'«ii  iIm-  iiilMiniti"!i.  ini<i  «»►  !!.'.ihi  m*! 

tljat  i..<l  ii>r  •  tf  i!m' iii!iiiti"n-h:>n.  at  l.<<!it':«>:i.      .  **\  :i1!  t!ii  .:^<«  ili.ii   a">   n>tt  li.  liin-  ll^,  and  m.t 

3lr.  J  •.■:<%.    '.*  In.it,  il  tW  p.TNii'is  in.ii  li::il  I  iixki-  niiliviirihtiii  (Hifv^a^  «»rfliiT.     Ilo  you 

tet-ii  t-.n«-i;ne<l  in  t'liviinn   (i«ii'  lin-  tnun  nt  1  ihuik  ui*  inti't.-l  in  Irx  tin*  upm  I'liartcr  or  the 

Nimni.;lian.  «'  >i)si>is  ol'  pn.iirnlar  piTiMiU'*  liini  '  nlii  « !i:-;ifr  iipnii  nn  nilonv.  *'  ^n  (^r  h  riot?  if 

are  In  vnuv  u-id  act  lu  iLin  inaiUTOt  ilu'  i  Irr-  i  in  f  a-c  liicn*  urrf  a  d(»nlil  v  .1.  il.i  1  llif  old  one 

tioii  of  'tit*  Ilia  \  or)  had  Ihi'H  thf  riiU  intmuis  ii:- f.i'iic  (h- •ildl  in  licin:.-,  l;iiM- ll:i>  nnp:  r  way 

tliut  i»t-io   iiu-1   in  Itiis  as<^riiiM\.   pfsiiily   ii  ■  t>ir  ilu- <l«-t:Tuiiiiiiii;  tlinv  litiii.   .      1  tm  snail 

liii;;l)t  iiaic  iiud  some  s^n  of  iiiiiiraMtm  inid  '  iH-t  IliinK  ti>  I'f  lit  in   up  mi  liif  Ir.  ii:<  •'O  of  a 

e.x^'UM.*;  i>u:.  niy  luni,  Iut>-  urt^  nn'if  t'in'i;,r.(M}i,  rmi,  to  try   In'  talid.ty  nl  \  <  ui- 1  iia::  r  ;  il'voa 

people  lii.ii  iiaM*  notliiiii;  Id  ilo  iii  tin-  iiiKtiLT  iiarc  a  Niirf  Ka(^i:i*i  i«»  r«-;  <  .1  tli:*  im-»<  rhaitpr. 


iiur   in  tlur   «4irp<iraiioii,    it;kt   ;;iM)ilt-UKMi   idat 

coinu  init  oi'ilic  i'ouiilr\  ^^itli  un  aniiftl  iniilii 

tudf,  iiml  i(ir  lli.ni  to  ('•.iiiu'wlnn-  iiu-\  hud 

notliin^r  io  d.i,  and  inuke  siic\i  a  not,   in  Mirlt 

an  uinia;;('(iii!<  luiiinitnuus  inannrr,  is  tlic  lu-xt 

atl  1  kntiM  til  liif  iii:r)iest  ri'iM'Uinn.     For  tlir\ 

ilU'W  viT>  H'f.'llviliat  ihr  inattrr  «\as,  hv  thr 

crit'tiot  \  (iiva%i*>!  u(iri'u\i's!  N** 'r(».iladv  ! 

uo  Topl:td>  !   No  ih'\«  (hartrrl   and  yon  m« 

who  Hire  tlic  (ibttiora.      In  truth,  the  iiiRiir- 

roctifMt  sprca  t  mi  tai\  that  it'  ilir  dnki;  ol'N«*vv- 

cujttU',   Hho  IS  liii-d  I'futt'nant  of  th»^  coiiniy, 

had  nut  cuiuc  niih  furcc,  ilu'y  liad  tiouv  down- 

ri^rht  to  hlinis,   und  l>(H;n  all  in  blootl.     And  ii  i  ht'rf  at  thi»i  tiiiK. 


«>r  it' \  11:1  !i:ivi'  a  <{iii>  \'*  ■.  i.-ni-i  R'y.n*  "I  the  oltl 
ilnutfT.  Ml  (icdV  n.H::-  ••'mmi  :n  a  i>^ul'ir  way. 
liut  d<i  v<>.i  !• !!  111!'  r  .:  ik>i|i>tu  'i!iLr  iln^  uctr 
f'harhr  i<  au  id  ili<uii.-i'.  :tn<l  tli-  •-!  I  (■:!•■  a  ^no4 
oiM',  il.at  liylit  Hi-  .iif. ,.-  •-.  ii»  lirtiii'il  lix  ralible 
and  noise i*  N»».  li:--  da^  .  -s  i*i;  .mi*  in  try  is 
mIic-Iiit  liirrurri  a  iii>(  1 1'MiKolinl  hy  these 
d«>tWii!a:its  ai;ain>l  ilir  |:iidiii*  \n'Acr  nr  no. 

>lr.  //i».''.  y\\  lonl,  \\v  aio  npnn  thn  |toint 
ot'c'Xi'cp^iiiii  til  III"  «i  ii>'.(-^si  s*.  aihl  t!ii-y  open 
it  ihriiiNi  Im  ■  timt  lilt  ri'  i%  >ui'h  a  oiMitn>«cr!«y 
ii»the  titun. 

/<.  ('. ./.    Uo  \m\\  not  try  thai  rontro\er«y 


such  pi-«M'iMi1in;r^  lie    not    pniiiirly  punished, 
the  kiii^\  Hu'ihorii  \ ,  and  the  \\vncv  ol'  coriKira- 


Mr.  JioU.    My  litid,  ihr  intMriiiatinn  in  spo- 
«'ia).  it  is  «;n»un>lnl  iipnii  lin*  nciv  <'In:icr.  and 


tioiii  va.i  i.eier  In-  pi'i-.cni.'il.     W  v  s\iui\  call     S4-K  tMrih  that  iiii*i  >V  ilil  )i.  lii:^  mayor  hy  virtue 


eur  MKiitSN'K  i«>  p.tno  a  ;  Sachivrrtll  wjls  tht 
captaai  i>l  liieui,  und  iiesiia  I  i)<'«:iii  with  him. 

I\lr.  I'uut*.  M\  hird,  we  shall  Miake  itMliurt, 
for  Mf  Kiiall  i*hi;it  \iiih(>nt  iiieildiiniv- with  the 
old  rt.i  ;u-r  or  tin*  nrv  rha.'ter,  it  was  a  riot. 

Uct'o't/er.  Swcai*  Mr.  Wild,  Mr.  Kdi»c,  and 
Mr.  II  ill. 

Mr.  Ifollexftn.  Tlnrc  will  lu'  one  thing  no- 
Cv»a»ar\  to  besi'Lileil  in  this  com-,  mv  lord,  ci»n- 


oi  this  DPW  I'liarttT— 

L  i'.J.  Hf  «aN  in.i\Mr  (//  /"/r'li,  and  I  do 
not  know  Im:i  he  wi-^  •»'»  t/r  iint.  Put  <np{K*!^ 
a  nian  «1o  tako  npim  ]lil;t^••ll  tn  h*-  in  i\or,  anil 
it  may  Iv  ari'iiruinLi" '••  tin-  rnli"<  ol  tii»- he  is 
ii«»t  inavir,  ili«r  \^ay  to  ki.o^«  \«lti:i]'i  hr  he 
iii.i\or  III-  n:i  L'V  l.-^.\i .  iv  i**  tak«'  i;:'  iin-tliods 
and  proLi'i  diiii^  ilia:  tin*  \.t\y  it. in  .ijij.oir.ird  ; 
hut  not  hv  tniiPiMN  :<.iiil  rioU,   «•«■  must  have 


ccriii.:(r  the  witnesses;    they  call  Wild   and  |  none  of  itio<e  thiif^N  id  dor i-lr-  f-nnti-otcrMefi, 
other  p;TiionK,  they  are  members  of  the  ne»  i  tlirre  iiuiM  1m*  iiotliin;;  of  plurkin-.^  out  4ine 
vorporatii*n.  ami  we  objcvt  a^itist  them  as  be-  '  another'^  throa?^^ 
inij^  M  iitiiN»es  in  this  east.*,  and  our  nhjcH-tion,  I 
my  lOi'd,  arists  thus:  It  will   appoar  in  tluM 
ciAM.',  that  thtre  is  a  eA}ntrui'ersy  iictuixt  the  old 
chaiUT  ami  curponitiuu,  and  this,  that  the  in- 
funiiatiuu  is  brought  u|ion  the  new  corporation, 
wIietluT  the  old  corporation  be  Rtill  in  heini;, 
or  was  at  this  time  in  bcinir;  and  whether  tliis 
new  charter  be  a  frond  charter  in  law :  the  mat- 
ter di jiends  both  in  tliis  court  and  io  chancery ; 
a  S>iro  Facias  is  there  brought  against  the  new- 
charter,  and  a  Quo  Warranto  here  against  the     one  !••■  in  heins;  ;  hut  tnr  that ;  c\\  n:n<:| 
old.     ]Nuw,  my  lord,  it  will  so  iall  out,  that  if    cordir.rrso  the  rule;  of  law.  ai.id  take  \ 
so  be  the  new  charter,  upon  which  tliis  intbr-     gular  c<iutv«  ;  and  1  will  tell  ynu  by  t 
matitm  is  ibundeii,  be  not  good  in  law,  we      *  *        -  •      •    -  • 
thiuk  it  sroL-s  with  the  defendaiiU.     tkt  now 
Ihey  call  the  members  that  claim  under  the 
new  corporation  tu  be  witnesses,  and  thereby 
they  would  have  a  priTUcge  by  their  own  testi- 
mony, to  maiutuiu  tbeir  interest  in  the  new 
charter,  whidi  we  think  by  law  thoy  ought 
pot  tu  do, 


.1«»t.  11;.' ^f/ '/.••.     \\::\    Mr.  H«!l,   f  tlie  ki' 
sinds  d'  v.n  a  <  hru'i  ■.■  1 1  m^ke  a  «--»!,i'ir.it' 
sliail  all  lin-   p.  iiplenn-  i:i  a  U-ily  ayj::i:i^' 
N«i,  sati^lx  ycmr.*'.  If  !•  .-  th.tl ;  :l  '•ii«-  kin;,»- 
down  lii^i(-iia::rr,  iliei  e««nlrsinil  iioi  tl\  1 
tare  of  ilieiii  thai  luiiii'  it.     Il  i>  not  eoi 
that  yetr  nor  1  hoi'iC  ik  tcr  •ihull. 

/*.  C. ./.    I^io,  n'».  lor  the  nriil«  r  ef  r'j 
arc  rot    u{i«>ii   this  infin-inaiinn  to  di-' 
whcilici'  thoold  c'hnrtpr  \h:  in  lH;nir.  or 


it  IB  not  he  that  \u\s.  the  most  con>pr 
has  blwavs  the  greatt-M  ri'^lit :  we 
very  welf,  and  I  liave  Uvn  in  a  y\  le 
been  hintetl  at  the  bar,  ai:d  there  1  .dr 
had  most  noise,  hail  always  unist  1  i«^l 
thought  ;  but  we  will  have  non 
thingi,  go  on  fin*  *  ^  id  a ' 
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in  Goil's  name ;  we  inusl  keep  to  tlie  business 
bvtbre  m,  tlii^  riot. 

Mr.  PoiUij'tn.  My  lord,  we  arc  in  a  place 
now  where  we  hope  such  thinus  will  not  l>e, 
ADil  we  desire  to  have  rig^ht  settled  bv  hiw. 

kecordfr.  Swear  Mr.  Wild.  [VVliicli  was 
done.]  Pray  ^ive  my  loni  and  ilie  jury  «n 
account  what  liaj)pened  at  Nottingham  upon 
Michaelmas-dav,  lOSi.  Tell  the  whule  mat- 
ter of  it. 

IViid,  My  h*rd,  and  you  !»outk»mtjii  of  the 
jury,  1  was  then  mayor  wlirn  this  Inisiness 
happened  :  when  the  kin;;'^  new  charter  came 
down,  a»  soon  as  it  canii'  lo  niy  haiid.s,  I  went 
straight  to  the  town-hall,  ihi  kins;  to  be  swum 
biy  the  new  charter,  that  ^o  I  micrht  U*  capa)>li? 
M  jweario^  others  in  their  rooms  that  were 
tuiued  out.  When  1  cainr  there,  i  drsiri^iS  al- 
dlerman  Parker  and  ilippoii  tu  go  i'or  alderman 
£d^e,  who  »»•<  at  the  church,  that  we  mi<Jfht 
bo  sworn  reu.i.iirlx,  he  bt'i.i^  towu-clcik,  wiw 
sent  me  word  lh'>t  h-.*  xvnulil  not  (M)mc  *,  bnt  in 
some  little  time  at'iiTt^anls  he  rnn'.r;,  with  a 
great  many  persons  with  him.  as  >ir.  Saohe- 
«erell,  and  a  gi-eut  many  others  thut  had  no 
business  there. 

Recorder,  Pray  name  as  many  of  tliem  as 
you  can. 

IVitd.    Mr.  SacherrrcH,    Mr.  Hutchinson, 
Mr.  Pium|ttre,  Mr.  (.it-o.  ^Jreijorj',  Mr.  Green, 
Mr.  8herMin,  sirTlKtmRs  ParkyuN. 
Mr.  FoiicTjhi.    Hv  is  not  nametl  here. 
Recorder.    Do  not  disturb  hhn,  pray  let  him 
goon. 

Mr.  Pollei/en,  We  only  take  notice  he 
names  some  that  are  not  ifown  in  the  infor- 
mation. 

L.  C.  J.  Cannot  you  he  contented,  what  if 
he  (I Oi'S  name  others  thai  an*  not  then*,  \«hat 
hurt  is  that  to  vou  ? 

Wifd.  There  were  several  others,  hut  these 
l^ntlemen  did  not  belonvT  to  the  tuwn,  nor  had 
no  Inwiness  there ;  some  of  thcni  w,m-c  no  bnr- 
ges.<es,  and  they  that  were  hurii:e3Si.'s  h;id  no 
votes  \\wit*.  Sir,  as  soon  as  these  (rentleiuen 
cam«:  into  c«iurt,  1  was  a  little  amazed  to  see 
so  many  (gentlemen ;  I  took  the  kint^^s  lu-w 
CiKirti'r  out  uf  the  box,  and  alderman  Itippou 
took  it  hy  one  side  and  1  by  the  other.  Gvn- 
tleuicn,  said  I,  here  is  the  kini;\  new  charter, 
wiiich  he  has  been  pleased  tot^rantt'ithe  town 
of  Nottincfham ;  and,  said  I,  Mr.  Sorjennt  Bi^r. 
land,  will  you  be  please<l  to  cast  >  our  ey(>  upon 
it,  and  satisfy  these  p>ntlemen  whether  it  Ik.*  a 
new  charter,  and  what  are  the  contents  of  it  ? 
SSir,  ^ys  he,  do  you  ask  my  opinion  as  rec«»rder, 
or  as  a  counsel!*  Says  I,  1  ask  your  opinion  as 
a  friend.  Then  said  he,  I  will  not  j^ve  you 
my  opinion.  Then  said  I,  Mr.  Alderman  Kdge, 
will  you  look  u|K)n  it,  and  give  your  opinion, 
it  is  your  duty  to  read  it  as  town-clerk.  Sir, 
says  he,  I  know  what  I  was  by  the  (dd 
charter,  but  1  do  not  know  what  I  am  by  the 
new.  8a v8  I,  it  is  your  duty  so  to  do.  No, 
says  he.  I  will  not ;  so,  my  lord,  and  gentle- 
men of  the  jury,  the  rest  of  the  people  that 
were  in  the  room,  cried  out.  No  New  Charter ! 


No  New  Charter!    Then  spoke  Mr.  Sacbe- 
verell,  8ir,  says  h-.',  tlus  is  not  our  business 
here  now,  we  come  here  for  the  election  of  a 
mayor  by  the  old  charter.    Sir,  said  I,  I  know 
not  any  business  you  have  here,  nor  a  great 
many  gentlemen  that  are  here;  it  would  lictter 
hecoiiieyou  to  be  in  another  place.     Sir,  says 
he,  w  ill  you  pro<x'ed  to  election  or  no  ?  Sir, 
says  I,  1  have  a  great  deal  more  to  do  before  I 
czi\  pmteed  to  elcrtion ;  1  wag  to  be  sworn 
mvNcIt',  and  to  swear  half-a-dozen,  before  I 
could  proceed  to  election,  in  tlie  room  of  those 
that  tveiv  turned  out,  to  make  them  capable  of 
(lecting.   And  so  they  cried,  No  New  Charter! 
\o  New  Chailer  !  '  A   tJ reaves  mayor  !    A 
Urea\es  may  or!  Then  they  cried,  BIr.  Alder- 
man Ktlge,  take  your  book,  and  proceed  to 
election.^  Who  are  you  for,  Sir.  Mayor?  Said 
1,  you  cannot  proccetl  to  any  election  without 
my  consent,  and  1  disclaim  it ;  and  so,  gentle- 
tlemen,  farewell.     My  loni,  that  was  iu  the 
Council- houKe  next  to  the  Guildhall. 
L  C.  J.    What  day  wns  that  ? 
Wiid  It  was  Friday,  Mieiiaelmas-day,  1082. 
L   C.  J.    W  ell,  go  on. 
H'iid.    So,  my  b>nl,  I  adjourned  the  court 
into  the  Guildhall,  wtiieh  wub  a  room  adjoining 
to  that  where  this  n:a:ter  hap|)ened,  and  we  sat 
a  while  upon  the  bench,  and  made  a  littlo 
spei*eh  to  the  burgesses  of  (he  town,  and  told 
them  the  knig  had  trranted  a  new  charter,  and 
if  the}'  ideased  to  be  silent,  they  should  iiear  it 
read.*  This  was  after  I  was  sworn  ;  lor  as  soon 
as  I  came  there,  they  gave  me  my  oath,  and 
swore  me  mayor  by  the  new  charter.     \^'o 
commanded  silence  there  several  times,   but 
the  burgesses  wen*  very  tumultuous,  and  it 
was  occasioned,  as  I  iH-licve,  my  loni,  by  the 
coming  in  of  two  gentlemen,  Mr.  Gregory  atid 
Mr.  Huteliins«.n.  who  came  to  t  11  me,  the  gen- 
tlemen  in  the  other  room   had  elected   Mr. 
(■reaves  mayor,  and  desiretl  me  to  come  and 
hear  him  sworn.     S<ud   I,  they  csmnot  eh>ct 
without  my  eonsiMit,  and  I  disfilaim  it,  I  will 
hiivo  nothiiii:'  to  do  in  the  husine»»s.    With  tliat 
the  burgesses  U'grin  to  In*  si  extraordinary  ta« 
mnltiioos  and  outrageous,  and   keep  such  a 
noise  and  a  stir,  that  we  were  atraid  they  would 
have  plucked  us  (»H'  the  bench  ;  insomuch,  as 
one  that  was  hy,  my  brother  Parker,  whis|)ered 
me  in  the  ear,  says  he,  will  you  sMy  here  to 
hi*  knocked  on  the  heail  ?  I  told  him,  I  hoped 
thtTe  was  no  dangCT  ol  that.     We  (commanded 
silence  hctaiu  and  agiiiii,  for  the  reading  of  the 
newcharit'r;  and  there  was  an  honest  gentle- 
man in  court,  one   Mr.  Hawd,  a  barnster  at 
laiv,  that  took  it  and  read  it  very  distiuctlv  to 
the  burgesses  an«l  the  company,  as  far  as  they 
would  give  him  Ica^e.     I  made  proclamation 
for  silence,  and  keeping  the  peace  divers  times, 
and  for  all,  that  had  no  busmess  there,  to  de- 
part ;  but  they  were  so  outrageous,  that  alder- 
man Parker  went  away  :  he  was  afraid  «)f  his 
life,  as  he  told  me.     1  staid  some  little  time 
after  alderman  Parker  went  away  ;  but  finding 
there  was  nothing  to  be  done  for  the  noise,  I 
a<younied  the  court  to  my  own  house,  and  did 
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all  the  resi  of  the  bmiiieis  there,  electfng  and 
f  weving  the  maror  mud  other  offioen.  My 
lord,  iHpeieiitljr  aner  I  was  come  to  mj  owb 
houae,  comes  Bfr.  Charles  HutchinsoD,  Mr. 
George  Greffoiy,  Mr.  Samncl  Richards,  and 
Bfr.  Arthur  &ocards;  and  thej  came  very  im- 
podeotly  and  saucily  to  demand  the  mace. 
They  said  they  were  sent  to  deoMad  the  mace. 
Said  I,  I  think  you  have  nothing  to  do  with  it 

X.  C.  /.  Were  they  concerned  in  the  dec- 
Hon  by  the  old  charter? 

wild.  No,  my  lord,  thev  were  not  by  the 
old  nor  new,  nor  none  at  alL  Said  tbey,  will 
you  please  to  give  us  your  answer,  whether 
jou  will  gi?e  us  the  mace  or  no  ?  Said  I,  I  re- 
ceived it  from  a  verv  good  authority ;  I  re- 
ceived It  by  the  king^s  authority,  and  to  the 
long's  autnoritv  I  wiU  give  it  a^pain^  Said 
they.  Is  that  all  the  answer  you  will  give  us? 
Yes,  said  I,  that  is  my  answer :  so  tlM^  went 
away.  After  we  had  sworn  all  the  men  that 
were  in  the  new  charter,  we  went  to  the  elec- 
tion of  a  new  mayor,  and  we  chope  Mr.  Top- 
lady  ;  and  when  we  had  choae  him,  we  went 
to  proclaim  him,  as  the  usual  manner  was,  and 
Moclaimied  him  at  the  market-cross,  the  week- 
ly-cross, as  we  call  it ;  and  as  we  were  pro- 
daiming  our  new  mayor,  there  comes  Sherwia 
and  Green,  with  a  great  ma^y  more,  about  40 
I  believe,  or  thernbonts;  and  as  it  grew  to- 
wards night,  they  shouted  and  threw  up  their 
hats,  and  we  thought  they  would  have  run  in 
uppn  08,  and  they  cried  out.  No  New  Charter ! 
No  New  Charter !  A  Greaves  mayor  I A  Gnaves 
mayor! 

Mr.  North.  What  became  of  the  n^aoe? 

Wild,    IkeptiL 

X.  C.  J.   What  is  this  gentleman's  name  ? 

Mr.  Ao'*'^  Mr.  Wild:  he  was  mayor  then. 
Have  you  no  more  to  say.  Sir? 

JosL  Wiikifu.  Pray,  who  was  at  the  head 
of  all  this  rabble  ?  who  was  the  chiel  of  them  ? 

WUd,  I  believe  if  Mr.  Sacheverell  had  not 
been  there,  and  thoae  other  gentlemen,  we  had 
Itad  no.  disturbance. 

'  Mr.  PifUexfen,   Plray,  Sir,  let  me  ask  yoo, 
had  these  gentlemen  tbor  sworda  on? 

WUd,   Yes. 

JusL  WUhifu,  Did  they  abet  and  counte- 
nance the  tumult? 

Wild.    Yes,  they  did  abet  it 

Mr.  Norths  Did  any  body  strike  or  threaten? 

WUd.  There  are  some  m  court  can  tell  you 
iometbinffofthat,  I  know  nothing  of  it 

X.  C.  X  I  would  know  of  you  how  many 
persona  were  Rra^^^  ^  ^^  time  when  this 
tumult  was.  Pray  name  as  many  of  them  aa 
you  can.    Yon  have  named  Sacheverell,  Gre- 

Kry,  and  Hutchinson  for  the  first  part:  you 
ve  named  about  the  business  of  the  maoe^ 
Samuel  Rtchai|ls  and  Arthur  Riocards. 

Wild.   And  Mr.  Gteen  and  Mr.  Sherwin 
were  there  at  the  market-cross. 
X.aj.   Whodse? 

Ml',  i'owif.  Was  Mr.  John  Greaies  there? 
WU4.  Yea. 
Mr^JPmi,  WasWffimQrema^tbm? 


Wild.   Yea. 

Mr.Povif.   Was  Ralph  Benncttheva? 

WUd.   Hewasthere. 

Mr.  PsBiit.  Wds  William  Wij^  these? 

Wiid.   I  can  say  nothing  to  him. 

X.C.J.  Waa&BQei  Smith  then? 

Wild.    Yea. 

L,C.J.  Waa  Thomas  Trig  there? 

Wild.   Yea. 

L.C,J.   WaalUchai^  Smith  thera?     .     . 

Wild.   Yea,  he  waa  there  too. 

L.aJ.  Was  John  Hoethere^-YFild.  Yea. 

X.C./.  Waa  William  Smith  tbei«? 

WM.    Yes. 

X.  C./.  Waa  Joseph  Tnrpinther*? 

WUd.  He  waa  in  the  hall  throwmg  wp  hit 
hat,  but  I  did  not  see  him  in  the  couaal^heaN. 

L.C.J.  I)idheabetthetnmnh? 

WUd.  Yes,  be  cried  out.  No  New  Charier  t 
No  New  Chatter !  A  Greaves  aaayor !  A  GrenTCt 
mi^or! 

LC.J.   Was  Nathaniel  CharaeUthera? 

WUd,    Yea. 

X.  C.  J.  Was  Humuhry  Barker  there? 

WUd,   1  can  say  nothing  to  him. 

X.C./.   Was  Joseph  AOlin  there? 
Wild.    I  can  say  nothing  to  him  neither. 

X.  C.  /.  Then  these  three  you  say  notbhig 
to;  William  Wilson,  Humpuy  Berkcr^  ao3 
JosMib  Astlin. 

Mr.  Nortk^  Pnyt  Sir,  favour  me  with  eat 
word ;  I  would  ask  you  this  question :  Was 
there  any  prodamatioo  made  by  your  order  to 
have  those  depart  that  had  no  busmess  ? 

WUd.  My  k>nl,  I  did  order  it  so;  and  I 
think  the  aeijeant  is  in  court ;  I  sent  him  into 
the  other  room,  and  diif  order  him  to  OMka 
proclamation ;  he  vrill  give  you  an  aocoont  id 
that 

Recorder,  How  came  it  about  they  were  got 
to  church  before  you  came  from  your  own 
houae?  Pray  tell  us  what  you  said  to  them  b^ 
fore  they  vrent  to  church.  Were  there  any  af 
them  bmre  that  at  your  house  thatmonuag^ 
and  what  did  you  say  to  them  ? 

Wild.  May  it  please  your  lordship,  my  lord, 
and  gentlemen  of  the  jury,  the  new  charier 
was  not  come  till  aomeUiing  btfe  in  the  day ; 
they  had  been  at  my  house  about  eight  or  niM 
o'clock,  to  have  me  go  with  them  to  t^oicht 
and  they  were  impatient  of  staving,  but  1  ncr> 
suaded  them  to  stay ;  for,  said  I ,  we  sbatt  bavit 
a  new  charter  by  a«id  1^.  Some  of  them  wen 
my  Iriends,  and  I  ipeke  to  them  to  prrsnade 
the  rest  to  stay.  I  (ud  persuade  them  to  stay  a 
great  while,  and  went  out  from  them,  and  eaoM 
to  them  again.  At  last  news  waa  bitMyht  ms^ 
that  the  new  charier  was  within  the  limita  of 
the  town  (for  we  had  a  spy  at  the  top  of  the 
houses)  and  that  half  a  soore  were  come  with 
it ;  so  I  went  to  alderman  Edge,  and  told  that 
now  the  new  charter  was  come  within  the 
bounds  of  the  town.  When  they  heard  me 
say  so,  they  cried.  Away!  Awav!  let  qs  go  to 
church ;  slimI  they  said  fllr.  Sacheverell  waa  in 
the  street,  and  ao  they  followed  him  to  churoh*. 
AwajF  ti^  ^""Bo^  ^^  B^y  ^MMfe^  hotaiitile 
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beibre  they  went,  I  odd  to  them,  Genllemeii, 
if  yoa  win  gire  bat  a  little  time,  the  charter 
will  be  here  in  a  quarter  of  an  hour  or  IflM, 
tlMrelbre  pray  be  pleased  to  stay  and  see  it  be- 
Ibre  yon  go,  for  I  tell  you  I  must  act  by  tbe 
new  cbarter,  and  not  by  the  old. 

Just.  WUhens.  When  you  ordered  thenx  to 
make  fyroduHttion  of  silence,  how  did  they 
befaaTo  themsdves  ? 

Wild,  They  were  as  tumultuous  as  erer 
tfiey  were. 

JustHoUSoiMy.  Ifyou  bare  any  thing  more, 
ipeak  your  full  knowwdge  of  it 

Wild.  My  lord,  I  did  perceive  a  great  deal 
^danger  there  was;  I  knew  not  how  it  would 
be  the  next  day,,  we  were  alraid  of  hieing  knock- 
ed on  the  head,  so  I  dispatched  a  messenger  on 
tSUurday  to  my  lord  duke  of  Newcastle,  that 
he  would  please  to  come  to  us  and  assist  us,  for 
I  bdiered  we  were  in  a  mat  deal  of  danger. 
My  lord  came  to  us  on  Saturday  night,  •  and 
atfud  there  till  we  were  pretty  ouiet  ngtin. 

Recorder.  What  did  they  oo  on  Saturday, 
the  next  day? 

Wild.  It  was  the  day  of  proclaiming  the 
mayor  at  the  other  cross,  the  malt-cross,  it  be- 
ing upon  the  market-day,  when  the  country 
IkMple  came  in,  that  so  they  may  be  satisfied 
who  is  mayor  of  the  town. 

Recorder.  Did  they  proclaim  their  mayor 
that  day  ?^iri7if.  Yes. 

Recorder.  Pray  speak  out,  and  tell  how 
that  was? 

Just  HaUomay.  Pray,  Mr.  Mayor,  by  the 
custom  and  usage  of  your  corporation,  is  the 
mayor  proclaimed  any  other  day  than  when  he 
b  elected? 

WUd.  Yes,  the  next  day  after,  to  satisfy 
the  country  who  are  mayor  and  sheriffs  of  the 
town. 

X.  C.  J.  Were  both  the  mayors  proclaimed 
that  day  ? 

Wild.  Yes,  after  we  had  proclaimed  our 
mayor,  presently  there  came  a  great  many 
gentlemen,  and  proclaimed  their  mayor. 

L.  C.  J.   Name  them  who  they  were  ? 

Wiid,  My  lord,  I  was  not  so  near  tiiem,  as 
to  tell  particularly  who  they  were ;  biit  they 
threw  up  their  hats,  and  made  a  great  noise : 
there  are  enough  in  court  can  tell  who  they 
were. 

Mr.  LovelL  Pray,  Mr.  Mayor,  will  you  tell 
us  by  whose  authority  and  direction  this  as- 
sembly was  called  ? 

Mr.  Thompton.  Sir,  he  asked  you  a  plain 
question,  pray  answer  it ;  by  whc«e  direction 
was  the  assembly  called  ? 

Wild.  Sir,  I  do  not  know ;  they  had  no 
summons  from  me. 

Mr.  Hull.  Is  it  not  usual  to  meet  of  course, 
without  summons,  on  the  day  of  election  ? 

Wild.  Never  that  I  knew  of  uithout  sum- 
mons ;  bnt  our  new  charter  not  being  come,  I 
durst  not  give  any  snnimons. 

Mr.  LovelL  Is  it  not  usual  for  the  burgesses 
to  go  and  wait  upon  the  mayor  to  church.^ 

Wild.  Yes,  those  that  are  summoned ;  hut 
not  without  lumuoos. 


I  Just.  Wiikent.  Is  it  uraal  that  the  mohitnde 
should  make  the  mayor  go  to  church  before  he 
hasamind  to  it? 

Mr.  LmelL  Did  yoa  make  any  summoni 
at  all  for  that  meeting  ? 

Wild,   I  sent  no  summons. 

Mr.  PolUrfen.  It  u  all  laid  in  ymu  inlbr- 
mation,  that  the  assembly  was  summoned  by 
you. 

Wild.  An  that  I  ever  sent  fbr,  as  I  know, 
was  Mr.  Serj.  Bigland.  IThere  were  two  or  three 
gentlemen  at  my  house  that  asked  me  to  send 
for  him,  he  haring  been  Recorder  by  the  ohl 
charter.  Said  I,  if  Mr.  Seijeant  Bigland  has  a 
mind  to  come,  he  may  come  if  he  will :  so  I 
sent  fbr  him ;  but  there  were  none  of  those 
gentlemen  that  I  named  before,  that  I  sent  for. 

Mr.  Po/2ej[/efi.  I  think  you  say  that  you  went 
from  the  council-house,  and  afterwards  went 
into  the  hall,  and  there  you  were  swohi,  and 
then  you  did  proceed  to  read  the  charter ;  pray^ 
were  any  of  the  defendants,  or  which  of  them, 
in  the  hall  ? 

Wild.  Sir,  I  told  you  that  Mr.  Gregory  and 
Mr.  Hutchinson  came  into  the  hall,  and  Mr. 
Chamell,  and  Mr.  Turpin  were  there  in  par- 
ticular. 

Mr.  Polfejfen.  What  did  Mr.  Oreg<Mry  and 
Mr.  Hutchinson  do  there  ? 

Wild.  They  came.  Sir,  to  deshre  me  to  go 
inib  the  council- house,  for  the  genfleinen  had 
chosen  Greaves  mayor,  and  desired  me  to  hear 
him  sworn. 

WLr.PidUxfen,  Was  Mr.  Sache? ereU,  or  any 
there,  but  those  that  you  say  came  to  tell  yoa 
what  they  had  done  m  the  council-house  ? 

Mr.  Holi.  Who  staid  behind  in  the  couneO- 
house? 

Wild.  All  but  those  that  came  out  with  me. 

Mr.  Jones.  Pray,  to  satisfy  them,  tell  them 
how  far  the  council-house  and  the  hall  stand  at 
a  distance :  how  far  asunder  are  they? 

Wild.  But  j  ust  over  tlie  door  threshold  from 
one  another. 

3Ir.  Jones.  Are  they  contiguous  to  one  ano- 
ther?—m/rf.  Yes,  Sir. 

Mr.  Jones.  Can  they  come  into  the  comoil- 
house,  but  they  must  go  through  the  haU  ? 

Wild.  No,  no,  they  must  come  from  the 
hall  first,  and  so  go  into  tbe  council-house. 

Mr.  PoUexfen.  You  were  speaking  of  some 
of  the  company  that  had  swords  by  their  sides. 

Wll  I.    Yes,  the  c^entlemen  had. 

Mr.  St  fin  hope.  IJTid  you  observe  Mr.  Sachc- 
Fcrell  and  Mr.  Gregory  had  their  swords  by 
their  sides  ? 

Wild.  Yes,  to  the  best  of  ray  knowledge 
they  had. 

Mr.  Stanhope.  To  the  best  of  your  know- 
ledge ;  do  you  swear  they  had  or  no  ? 

lUcordtr.  Would  you  have  ban  swear  be- 
yond his  knowledge.^ 

Mr.  Stanhope.  Had  Mr.  Plumptre  a  sword 
when  he  came  from  church  to  the  hall  ? 

Wild.  J  see  his  face  among  tbe  rest,  but 
they  were  so  many,  I  cannot  sneak  particnlariy 
who  had  their  swords  on,  ana  who  not ;  I  be* 
here  they  might  have  all  their  swords  on. 
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L.C.J-    Ti-av,  Sir,  ^hil  «io  yon  nuaii  liy  .  |U'r  i  :  licui:  ml  it.     ll'li.-  hxl  jiiiv  riirht  lo  It, 
that  question  ?  lMuiiii>tn-  in  imt  in  re  Ii;  \  t\%  i.&.    tLtir  .\      .1  pi'ij  1  j-  1 1.^.  ,■  j„r  Uim  lu  a|>p\  tu,  if 
Mr.  Si(inho;.c.    Hv  is  in  tlir  iiil«inijjii<i|i.  n  um-  1'.  i.i.ii'  >J  li«iii  imu. 


L.  C.  J.  You  had  as  •;<mhJ  ^sk  it'  Mr.  IVar- 
trce  ^^  as  thrri*. 

Mr.  iVci'iAi'/"'.  My  loriK  lie  said  lie  w.t; 
tbero,  anil  Ins  uann^  is  in  the  iiitoriiMiitin. 

L.  C.  J.  Yon  had  K'sl  ask  iis,  wlifdifr  i  ViT\ 


>ir.  S  Ml/,  y,'.  ^  y  Itird,  vi itli  suhuii^^sinn,  X 
U!uli!:.:,ti.J  III!  sui-li  :^rt :it  !».iii<*nir.sK  in  it,  to 
nial.i'  .1  df  rn:iiid  *t\' .m  fi.>«i;;[i  (it'nriicf. 

/..  ('. ./.  It  lit  1  .i\  it  i.a'>  saucy,  and  1  tc^ 
y-Mi  \f..i  ha-1  hi  til  .N.iiji'v  il'  >ou  liml  dotii-  ii 


mail  in  thi'  it'^tn  1ia«i  his  sunrd  on.  Li-t  us  lor  «iiiy  man  ih:ii  nu  dlli-Ndut  ofhis  prti\iiuc 
kceji  to  i\\v  thin;;  hi-io:.*  ii«.  and  not  ask  such  1^  s.:i!r\  :  \.ai  i.r-;,  r.i:i  \  that  auay  Miih  \ou 
i:npi'rtinent  idle  <jne>li«»ns  ul'  pttijdc  wc  hau-  .1:4.  is:;;  y.'vr  oiIjiV  ■■!  •■'.■laisiUK.  lC\er\  iMtle 
nuthin*;^  to  do  \ii;li.  ]>rii  '.t,n>-d  l'ilUi.%,  I  i\i\\  '.lunaiii  \nn,  nuist  po 

Mr.  Sinnh.-c.  U  Mr.  Saihc^crcll  a  biir<;r!ki  1 1  .Ir  ,.  m-  if  i'm-  ;;  ■■  i-rii!iiini.  l/i  .^|r.  Ilntch- 
of  ihi*  town  .'  :ii^  ':•  Mii.t  'ilr  t;.i ;    i'y  lif  :«^  ^-«M  .|  mill  ns  ihw 

Wil'i.  Yis  bf  was  a  hnrjress  h\  tho  «ild  ^^iit.  ihty  hud  t.  u  r  h.!\*  NruiliMJ  tit  h;i\-  kin 
cliarltr;  hut  lhuni;li  h^- was  ahnrjfi-is,  ht- ua-i  (j'lit:,  ;ij.  i  UM-iJillcd  wi:!i  iluir  own  husiuess. 
|iot  ouc  ot'ihc  tln'Ui^.  fir  had  noih:ii<^  !•>  d-i  And  I  \nll  t-  II  Mr.  (In  i^im-v  »  ad  co:  nhum  ne 
the.-f,  nttr  Mr.  i;rii;ory,  iKif  .Mr.  I*lnm|iln'.  •  ;in'if!.f..   :ii  Lipniii    iulhi'/./   is  a  ruh-,    and 

Mr.  Jr'nllti.    \\  hu  are  the  rLt'lorh  .*  •  on^jht  t'l  l;c  idi«i-nr>l :  hut  iw  urc  uoadi-rtntly 

V.iJ,    The  i'!i'i*t»rs  aru  thu  ina\f»r,  ahhr-  ■  alraid,  rir.nuih,  ;«►  K  II  cmr  nur-ils :  1,11,    1  lell 
mm,  royoncrs.  and  llio  rest  'd'  the  ociuntil,  hy     y  u  i'  ^t.;s  --a'liy.  •..•v\  r  yr-x   hud   i;ouf  iiimii 
h'llh   charters,   nnd  sa  he-  bad  iirthiu^  to  do    il  at « irand,  \n!i  Lii!  litT:i' saiicy. 
lhi*n*.  I      ."*Ii-.   >ta'Jio;-f'.     It  may  b*-  I  shonM  hare 

.lust.  Witki'ii,  J1«Mi.i«  !ii)t  c')ii(M-ncd  in  the  ,  Ltidv  n  l>.ttir  lh.i!i  Ut  haic  ^oiic  on  &uch  tuk 
cn:-}Kji-atif>ii,  h  .t  nnl\  a  l*  ntliiiuu  hur;{ik.s.         I  ciriii!. 

L.C.J.  H<:"  h'li;.;-  1k:\c  \0U  itcvu  ol' the  ■  /.  {'  J.  S.i  \  ri  v.;.i  M  hitVi  doii"  tuil  to  do, 
connrii  (d*th:it  t:\wi .'  '  an  !  yen   *>\nni\  1   kiK-w  hctiii*  ili:.n  to  ask  micIi 

II  t'J.  I  h^ivc  hi-cn  tiaTc  a  itrvat  uliili-,  ;•.  ;  iiisiL:.iin.':-.it  iiii|i<  :'.:.. lUl  i;'!' sMoms  u^  \ou  do. 
dozen  or  Iti  viars.  :  It  .V* .  \ti',  •^-nn-. ,   I  i.  I!  \'iii  ;  and  ilflic  lust 

L.  C.  J.  liir.c-  \on  hiM.n  pn  S'^nt  at  iI.l'  die-  in::.t  •  l"  \ .  i.i-  |mi  i\  li.nl  ^^miV,  it  !i:id  Iv  4 11  ^a^i  v. 
tiou  uf'inavors  Uiorctliat  time:'  I  ^  <-i:    liu!!  I  imi  <■  ..  ni:n'!s,  it'yon  |t>it  ti-^  lipoii 

WitJ.    feverv  year.  I  il,  i-K*  aii>'.'  xmi  arc  "-o  J;^  «it  it.     \\  i-  ait-  cunic 

L.  C.  J  Wlui  Mere  the  |MTH>ns  that  used  to  ■  t<i  j  i-iii-  passi.tlial  i\cry  litilc  jirick^antl  tiilow 
con  I  r  to  clrct  mayors  licit  ire  that  time'  |  niu>:   c«iinc  lo   dcniantl   itiaccs  thai  arc   the 

Mild.    The  old  mayor,  the  ahUrmcu,  tlic  j  had^tst't'antlioiity,  and  tin y  must  1.  »t  In*  ti  M^ 

illicit,  tho  coroners,  and  the    skhinfTs,  and    TorsoMih.  that  tlie\  are  s:iuc\. 

>se  that  havehecn  sherilFs.  Mr.  S'o'-th.    rra\,  Mr.  >Ia!in,  will  vn  ;;ive 


comic 
those 

L.  C.  J.     DitI  the  other  burije.<strs   use  to 
coiiiei*  — iri7</.  No. 

L.  C.  J.    Did  Mr.  Sachivmll  and  Mr.  Gre- 

gory  u-ie  to  appear  I'or  the  election  of  ina3ors 
efore  that  time  ? 
W'iid,    Mo,  uiy  lord,  they  had  uo  buvinos 

tbere. 

Recorder.    At  this  time  thov  liad,  it  serihs. 
Wild.    Thev  made  ihems«  fve>  busiiii  «<n 
Mr.  AorfA.  i*ra\  swear  John  Mai  in.  \\\  \\w\\ 


an  account  what  wm  knn\%  (it'ihis  I'lat'cr? 

/..  ('.  J.  \\c  arc  t.y  m^  pf/npli  \  riirhrs  hy 
chdi-lau' ;  hut  hy  tiraiv  ot  (iod  it  shall  not  he 
.HO,  an  Urns  as  I  sii  lure. 

Mufin.    I  was  then  sheriff  at  that  time 

/,.  (*.  ./.    What  liliu:' 

!^fn!iij.  The  tinu'  of  the  riot,  on  ?^Ii«'harlmn!:- 
d:iv.  I  then  U-in^'  sheiitF  ucnt  i*ut  fi  nic4-t 
the  chartt  r  that  was  comini;  at  that  titnr,  an<l 
I  ocnt  as  I'ar  as  Leinrster,  and  canii  i>a«.-k  with 
'  it  alxiut  eh-^cn  «rclock,  as  near  as  I  ca.i  vi;n(«s. 


was  done.]  .  ..  - ,  - — ^..,  ... 

Mr.  Stanhvic.    Mr.  ^Vild.  pray  !m'  ph':e*ed  to  |  I  can»c  with  i!i«  chartc  r  im  the  i»nf  side  ofhim 
tell  the  court  how  Mr.  Huichi:iso:i  rxpres<«il  ^  ih:'*.  I.riui;;hi  it.  and  aimther  that  i>  coiirt-ined 
his  saucinps<i,  tor  you  are  pleasi-il  to  s::;..  \\o  <  with  us  that  wr  itMi  In-hind,  on  the  oiiicr  mi!o 
and  Mr.  Greirorv  ci*iiie  saucil\  to  ^u,t :'  ;  I  K.et  ihi>c  •••  i!i|i>:ti  n  that  stand  m  thi>  cause 

Witd.    So  he  did.  Sir,   he  caM.e  "j.  h  ily  to     1  will  nanse  ihi  i'l  ir  \om  ]ilia<>«-. 
demand  the  luace,  which  he  had  uotiipit;  ;■>  lin        /..  ('.  J.    I'm  ^ .. 
withal.  .i/...!//.    "vl. .    \.i'.  •■■  1  r;  !1,  Mr.  (iri\,n.:  \ .  V 

L.C.J.    Is  Mr.  llutchinwn  here:'  .  Hi;T -lii-.^on. 'Ir.  I«m:^«i:i  :\i>.  Mr.  \>ill. 

Mr.  Statihupe.    Yes.  he  is:  Ui  i  \u.  -iomand     (;r«-.M  <.    S-.i!r.u- !    I     ■;.•.. I^,    Ki.iait   iu- 
il  himscU',  pray,  or  did  be  uli  you  the  other  .  Kruri»i>  n.  Ii..*.:;,  .i:.!.ii.' ii -i  "».»ls.  Ilaljili 
mayor  demanded  it.  i  ii*  t.  ,.'•'. :i  S!..t'.j:;,  >...:.ni  Sniih.  '\\ 

Wild.    Hi*  came  to  di*n:and  if.  j  T-'iu".  Vi  i'.\...ui  '•:»..•  li.  .i-  -  |  S  A>ilui,  ai 

Blr.  Stanhope.    Jiid  he  tell  you  !'■*!!!  wl.nm  !  I'lanul  I'l-amoll  :    1  ii;!.-!  ih  -.    ;  h-.i. 
he  came P  i        L.  i'.J.     V-  i:ei(''!.tl  vi'ii  :  \\^^:>f•  i 

Witd.    Hr- s;iid  be  came  iWmi  Mr.  (iit\.ves.    J       Mn'rr  At  ihry:!!    i.;ll.  ii»   «.-Su,f!i 

Mr.  StunKo;^.     Then  he  did  not  demi^atl  i'  I  Tll^\  vvi  •€•  :i-<\.rM;._-  v. -i'-  ?.  •..    "■'  i»'.J:i 
forhimseli?  "  a. id  I  •:;»}'  .«•    li;'  •     \^i\:\    l«   . 

L.  C.J-    An  I  if  Mr.  Greavis  had  deu-'i.-.c!.-.'.  ■  i  irwaid  i«i  Mi.  •1.:;,  ■•.•  1»\  iI-.-'  r. 
it,  be  had  talked  &auc:ly  ;  for  it  was  not  id  bi>  1  hy  ti.e.  oi^  ^.l.uvi:-:  too.  and  ' 


«  .1 
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arcred  Ihe  chirter  to  him,  and  Haid  there,  and 
16  retC  of  the  geotlemen  that  were  concerned 
of  OOP  party  by  the  king^s  new  charier,  and 
we  went  from  thence  to  tihe  Guildhall,  and 
froai  thence  we  went  into  the  council- house, 
and  when  we  were  in  the  council- house,  Mr. 
Mayor  sent  for  Mr.  Edge,  as  town-clerk.  They 
were  gone  then  to  church ;  I  was  one  that 
went.  He  was  concerned  in  the  new  charter, 
both  as  aldemoan  and  town-clerk.  1  went  for 
him  to  come  to  see  the  charter  read,  and  that 
was  all.  I  see  them  sit  in  order,  in  that  man- 
ner and  form  as  they  had  used  to  do  before  in 
former  times,  ready  to  go  to  the  flection  in  the 
▼estry  after  the  wav  it  used  to  be  in,  bv  the  old 
charter,  for  I  haveliepn  concerned  in  elections 
Ike  former  way  six  or  seven  years ;  but  1  never 
•aw  any  gentlemeu  In  all  that  time  appear 
there,  f  here  osecl  to  he  none  but  the  mayor, 
the  aldermen,  and  the  clothing.  Tiicre  were 
none  of  these  gentlemen,  as  ever  I  saw,  and  I 
am  of  seven  years  standing,  six  1  am  sure,  I 
snppuse  seven,  but  only  one  gentleman  once, 
whifth  was  a  gentleman  that  alderman  Edge 
brought  in  to  see  the  formality,  a  gentleman 
of  the  Six  Clerks'  Office,  as  1  remember.  This 
being  done,  I  aci|uaintcd  Mr.  Alderman  Edge 
with  our  errand,  but  he  did  not  come  to  us ; 
bot  some  time  after  we  had  sat  there  in  the 
council- house,  these  gentlemen  came  with  a 
great'  many,  I  know  not  how  manv  hundred 
oane  there,  and  wlien  thcv  s^ht  tne  mayor 
was  gomg  lo  read  the  new  charter,  these  gen- 
tlemen begSLU  to  stir ;  and  when  they  came  in, 
we  wondered  to  see  such  a  bustle  of  those  that 
bad  nothing^  to  do  there :  and  tlic  first  thing 
that  was  said,  uas  spoke  by  Mr.  Sacheverell, 
as  I  do  remember,  for  I  saw  him  there ;  We 
coak€  here  to  elect  a  mayor  by  the  old  charter. 
Says  Mr.  Mayor  then  to  them,  I  know  no  busi- 
ness you  have  here  gentlemen,  any  of  you ; 
and  upon  that  he  made  proclamation,  and  told 
them  they  had  nothing  to  do  there,  and  he 
would  have  nothing  to  do  with  them.  So  then 
they  calkd  out  for  a  poll,  and  did  proceed  on 
as  far  as  their  party  went,  and  one  or  two  of 
those  that  were  concerned  in  the  new  charter, 
but  not  as  to  any  of  their  party.  Tli(.*rc  was 
one  of  them,  Mr.  Hardy,  that  i^ve  a  vote  ibr 
Mr.  Edge,  and  this  was  all.  But  they  would 
not  defiart  at  ail ;  but  Mr.  Mayor  told  thcni 
they  Imd  no  business  there,  and  he  had  nothing 
to  say  to  them :  and  with  that  iie  took  up  the 
mace,  and  wont  with  some  of  the  aldirmeii  into 
Guildhall.  .\iid  when  they  saw  him  iioiiiij^ 
away,  iUvy  l^'t^tin  to  cry  out,  and  he  had  iiiiirh- 
ado  to  escape,  tlicy  were  so  busy  to  kiM'p  him 
inthire.  .Siid  as  tlK'v  laid  thi'ir  hands  upon 
tliK  lu'M'v  to  Slop  it,  the  sorjcant  {^ot  away  with 
it,  and  neiit  out  with  the  mayor.  Then  savs 
Mr.  Sat'lirvcreli,  St0|»  the  DO(»ks,  Ktop  ihe 
books.  t\to  or  three  several  tinit.s.  With  that 
there  was  one  of  the  con»ner»,  Mr.  Wool- 
house,  laid  hold  ononeotHhuUniks;  and  whether 
there  wa*?  any  pulling  or  tuc^inii".  I  cannot 
tell ;  hut  1  suppose  some  of  the  books  were 

$tOp|M.'d. 
VOL     X. 


I     Mr.  Pomis.  Then  what  was  done  at  to  the 
mace  that  belonged  to  vou  as  sheriff  P 

Malin,  I  was  crouded  out,  and  I  ooold  not 
lay  hands  on  m  v  mace ;  but  the  mace  lay  upon 
the  board,  ana  was  leh  tliere  among  theia; 
and  I  was  crouded  out,  and  followed  Mr. 
Mayor,  for  there  was  no  quietness  there,  un- 
less you  woukl  stay  to  be  knocked  on  the  bead. 

5ir.  Powit.    What  became  of  the  maoaf 

Malin,  I  sent  the  seijeaut  for  it,  and  he 
told  me  he  demanded  it,  and  they  would  net 
let  him  have  it. 

X.  C.  /.  But  speak  your  own  knowledge, 
not  what  another  told  you. 

Malin.  I  came  in  afterwards  there;  when 
he  told  me  he  had'  been  there,  and  laid  his  hand 
upon  it,  and  they  reMued  it  from  him,  and  be 
could  not  have  it,  I  went  in  mvself,  and  de- 
manded the  mace  of  the  gentlemen.  There 
was  Mr.  Salmon,  Mr.  Richards,  Mr.  Arthur 
Riccards ;  there  were  four  of  them  tliat  told 
me  they  had  as  much  right  to  the  mace  as  I 
had.  Gentlemen,  says  I,  that  is  strange,  I  am 
by  your  charter  shenff  still,  there  b  no  body 
elected  in  my  room,  and  our  usual  Way  is  to 
deliver  our  maces,  vou  know,  in  another  place, 
and  not  to  rescue  them  away,  and  detain  them 
by  violence.  Likewise  the  mace  was  a  thing 
that  J  paid  for ;  I  was  so  much  money  out  St 
pocket  upon  it ;  for  that  is  our  usual  way,  it 
being  bought  lately,  every  sheriff  lavs  down 
such  a  sum,  and  loses  10s.  by  it  at  the  year's 
end.  1  told  them  then,  too,  I  was  sheriff  by 
the  king's  new  grant,  and  therefore  the  mace 
bclongt  (I  to  me. 

Mr.  PokU,   What  is  that  Arthur  Riccards  ? 

Malin,   An  attorney  at  law. 

Mr.  Powis.  He  is  none  of  the  aldermen,  is 
he.' — Malin*    No,  no. 

Mr.  Powis,    What  is  Salmon  ? 

Malin.  He  is  a  feltmonger,  or  a  glover ; 
he  makes  gloves. 

Mr.  Pozcii.  What  had  he  to  do  there  .^  was 
he  one  of  the  aldermen  ? 

Malin.  He  was  one  of  the  old  council.  And 
there  was  one  Bennct  too. 

Mr.  Powis.    What  is  Hicliards? 

Malin.  He  is  a  bookbinder.  He  wtt  ont 
of  the  old  council.     He  was  coroner. 

Mr.  Powit.    What  did  you  say  of  Bennet? 

Malin.  Ralph  Bennet  was  one  that  told  me 
he  had  as  much  right  to  the  mace  as  I. 

Recorder,  Well,  go  on  to  what  was  done 
the  next  day,  the  market-day,  Saturday. 

Malin.  'i  CHunot  say  much  to  that ;  for  I 
was  with  Mr.  Mayor  making  pi-oclamation  of 
those  that  were  by  the  new  charter,  but  I  did 
not  see  tlieui  pn»claim  any  thing. 

Recorder,  Was  you  by  when  proclamation 
was  made!' 

Mnlin.  1  was  hy  when  we  wer^  all  pro- 
c]aime«l,  but  not  when  they  were ;  but  then 

L.  C.  J.  Brother,  let  him  go  on  to  tell  ufi 
what  happened  on  the  Friday. 

Malin.  Then  Mr.  Alderman  W*ild,  who  was 
the  may  or,  when  he  came  out  thencp.  went 
into  the'Guiklhall,  where  there  were  abundance 


51]        STATE  TRIALS,  36  Chaileb  II.  1684.— TVmI #/  Wm.  StdkewmK.       [59 


•r  ImkgtMLB  pUfaered  together  ;  and  seeini; 
them  so  onaiuet,  he  was  nlMyinsf  them  as  tar 
as  he  couM ;  says  he,  if  you  will  hear,  you 
■haH  have  the  charier  read,  either  in  Enghsb, 
or  as  it  H  in  Latin,  and  then  you  wilt  we  that 
none  of  your  privileijea  arc  'diminishctl  from 
you,  hut  increased  rather :  and  he  wus  about 
to  read  it,  and  shewed  the  broad  seal  to  them  ; 
when  in  comes  Mr.  Hutchinson  and  31r.  (>re- 
'gory,  to  desire,  or  request,  or  coniimind,  or 


Gfltares  mayor,  and  be  was  to  come  to  hear 
Kim  sworn.  With  that  the  burgesses  that  bad 
keen  quieted  before,  and  was  so  civil  as  ti> 
hearken,  and  were  about  to  bear   the  non- 


question,  I  can  tell  you  the  reioliitioii  and  opi- 
nion uf  all  tlie  judt>«8  about  that  case.  There 
is  Ian  f«ir  recoTerinff  e? ery  man's  risht,  hot 
dub- law  B  not  the  way  to  determine  n^fht. 

Kcrtynfer.  ^^|  ear  Mr.  Kippon.    [Uliteh~ 
done.] 

f..  C.  J.  Yon  know  what  became  of  si 
of  those  apprentices,  Mr.  Hoh. 

Mr,  Jenithi*;*.    Mr.  Rippon,  pray  will  you 
tell  the  court  what  you  know  of  tnis  riot  nt 


something,  Mr.  Mayor  to  come  into  the  mun-     Noitin^^^bam  ? 

cil-house;    they  told  hiui  tbry  had   chosen        lli/ipiw.  L'|MinMicharlmas-day,  t682,abaat 

eleven  oVlnck,  the  charter  came  to  toiWB ;  I 
was  then  with  Mr.  Mayor,  Mr.  Wild,  ao  we 


went  straiirlit  aw  ay  to  the  hall  forthwith,  and 
wo  d«!iireil  that  he  would  be  sworn  by  Mr. 


charter  read,,  (fun^  up  tlicir  hats,  oml  rrietl  [  BoveHy  ihut  was  steward.  !fo,  says  hpi  I 
out.  No  new  Charter!  A  Groari'S  iniiyir!  A  \  linve  no  nuud  xn  it,  till  Mr.  Kdgc*  that  wan 
^reares  mayor !  Then  alderman  Pnrkrr  thirst :  l own- rlork,  i*auie  to  do  it  act-OTdinfp  to  hia 


notsta}  any  longer;  sa^-s  be,  I  will  ikh  -i-iy 
to  be  kaoclced  on  the  iiead.  l*bon  cv^rry  i»ito 
was  fn^bted,  and  the  mayor  Umk  up  tbo  maoc 
and  rail  away. 

Recorder.  How  many  might  there  b«:  in 
Uie  ball  ? 

Matin,    I  believe  three  or  four  burning. 

Recorder .  Did  they  restore  the  uiaci*  to 
jouP 


otKor ;  so  he  doiiin*(i  mo  and  alderman  Parker 
to  iTd  t«i  the  cliurrh  to  desire  him  to  come  and 
(ill  1 1  is  otlico.  We  di<l  so,  and  K|iake  to  Mr. 
l-'.diyo:  Savs  lie,  if  ibcy  will  please  to  com** 
liitliiT,  well  und  <«v)od,  I  shall  n<»t  concern  my- 
si  If  ai.v  further.  Tlien,  said  wo.  will  \ou  i^re 
us  thclMoks  that  concern  us;  they  are  iherei 
said  hf.  what  uoirld  you  hare  more?  Nnv, 
saiti  1,  1  am  sati»fie«l ;  xc;  we  came  away.     Aa 


Malin.  They  came  the  m*xt  day,  and  would  soon  a.s  «« o  rami'  Kick  to  the  ball,  we  told  him 
have  tendered  me  money  for  the  inace. 

Recorder.    What  did  you  soy  to  them  ? 

Malin,  I  told  them,  I  knew  no  right  they  '  roadiiig  ibe  ohiiior.  Hays' Mr.  Mayor,  if  you 
had  to  the  mace,  and  1  would  take  no  money  |  ploase,  I  Mill  Im* sworn,  and  |iroceedtoc)ectjon. 
for  it.  It  was  one  Kaynrr  that  cnnio and  ton-  j  iNx'sentiy  loinos  a  Gnneat  compsny ,  Mr.  Hacbe- 
dcred  nie  money  for  it.  !  vereM,  Mr.  llutcbiuson,  and  a  great  many ;  if 

Just.  Hvlioii-ay.  I*my»  Sir,  let  mo  a!>k  yon,  [  you  |>1ea^c  t«i  fjivc  mo  leare  to  lonk  upon  my 
iu  the  elcciinjLf  ot  your  sheritis,  do  the  sboritrN  .  paper  I  can  toll  \nii ;  there  was  Wm.  Sache- 
retuni  tl  10  niuoo ',  or  can  any  bu<ly  require  the  veroll,  o-q.  (icoi-;re  Ciregory,  ev\.  ( 'barks 
maco  bi'fori*  ilir  gapl  ib  turtu^d  o^cr  ?  Ilutcliinsuii,  c^q.  John  (S roav«*s, gent.  William 

^fuii/l,  ^'os,  Uiy  lord,  tbo  gaol  may  not  bo  rjrravo<,  gmt.  S;inuiel  Richards,  gont.  Robert 
turned  u\er  in  a  month;  but  tht:  en^i!;nsof  a.i-  (iroi-n,  gout.  Frnnoi<4  Salmon,  gc-nt.  Arthur 
thority  aredelivcrod  to  them  presontly  al\er  i  Kiccnrds,  gent.  Halpb  lionnet,  gent.  John 
their  are  sworn.  *  ;  Shor*in.  gent.  Win.  Wilson  ;  1  do  not  know, 


Maiin.  .\  groat  many  of  thcni  *«  cro  in  tlii^  I  not  say  any  tlung  ti'  lli'nu'liry  BurkiT,  but 
council  house;  thoy  bad  taken  thai  nxni  lo  ;  there  \%as  jV'MCrpU'Astr.n.  t;i\'i«r.  These  gen- 
themselves,  and  thrust  us  out,  and  none  vi'  ]  tioinm  came  in  with  sivords  by  il:cir  sides, 
them  came  into  tin;  hall  bm  3Ir.  Iluichiiison  i  several  of  them  really  to  thotorrii'v  inured*  those 
and  Mr.  Gregory;  and  the  burgos^jo-j  woit  |  t}i?.t  wore  there :  Iwasvcn  nuicli  afraid  my- 
▼ery  quiet  till  they  came  and  domandcd  Mr.  ',  'If  >•»  .Mr.  Mayor  looked  u)ion  Mr.  liidge, 
Wild  to  come  and  near  tlicir  mayor  shdiu.  uiil.  su\  s  he,  >irr  AUUi  nviti  Edge,  will  you 

Mr.  Holt,  How  long  did  Mrl  Cirvgory  ant!  n!:.-  xhC-  ciiartcr,  pml  road  it.  tor  the  satistac- 
Mr.  Hutchinson  stay  in  the  h:.ll  ?  ii..;i  m'  youi-self  and  tl-.o>e  ^(iit!emen  ?  ISaya 

Mdlin.  I  do  not  know  ;  tbcy  staid  so  lon^  ,  Mi.  Kdge,  I  do  not  know  what  I  am  by  that 
as  to  demand  the  mayor  to  come.  oliar:cr,  whether  I  nm  uny  thing  or  not;  I 

Mr.  Holt.  Did  thoy  caiTy  themselves  peace-  know  what  I  am  by  ;l<.'  old  charter.  S;iya 
ably  and  civilly  u bile  they  were  lliore?  Mr.  '  :ul:t?vcrell,  that  :s  i::)t  our  bnsinp«fs  at 

L.  C.  J.    Uliat  bad  they  to  do  there? 


I  ask     [>n;s  •• ;,  ivt  c«»me  to  oloc*  :l  ;  nay  or  by  the  old 


vou  that,  Mr.  Holt ;  and  m  case  you  have  a  oh:n!  r;  and  very  hot  l\uy  uore,  and  called 
mind  to  have  some  questions  asked  and  an-  out  'i'o  ck>ction.  To  oloctinn,  Salmon  and  these 
Bwered,  I  will  put  you  in  mind  of  a  case  of  a  fcllo-^s  ;  no  that  .Mr.  Mayor  could  not  be  heard, 
parcel  of  apprentices  in  London,  that  were  mK  i  and  to  election  they  went;  and  1  asked  Mr. 
together  about  pulling  doun  some  houses  in  {  Wild,  who  was  tlien  mavor,  who  he  was  fiir? 
BfloorMdst  and  in  C39eyt>u  ask  me  another  >  ^yshe,  1  do  not  unda^und  by  whatautho- 
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tity  tone  of  these  gentlemen  come  faere :  they 
are  ezehided  by  the  old  charter,  and  J  think  it 
were  heller  for  you  to  be  elsewhere:  they  then 
•shed  who  he  woe  for  ?  8ays  he^  1  am  for  none : 
thea  they  asked  alderman  Plurfcer,  and  he  said 
the  same ;  and  when  we  see  they  wonhl  hare  nb> 
thmg  done  bnt  that,  we  withdrew  into  the  hall, 
and  fell  apon  swearinff  the  mayor.  *  We  swore 
him,  and  just  Anished  the  oath,  and  the  people 
were  Tery  silent,  and  he  drew  out  the  charter, 
and  shewed  the  broad- seal,  and  said,  Here  is 
the  king's  new  charter,  I  am  very  confident 
none  of  your  immunities  and  your  privileges 

20U  are  deprived  of:  and  there  being  some 
ttle  stir,  said  I,  pray  be  quiet  and  silent, 
while  you  hear  it  read  ;  at  last  they  were  very 
■ilent  and  quiet,  and  wc  thought  it  would  have 
been  a  very  fiur  business ;  when  in  comes  Mr. 
Uotchinson  and  Mr.  Gregory,  to  tell  Mr. 
Mayor  that  they  jdesired  his  company,  as  the 
cusfeom  was,  to  be  at  the  swearing  of  Mr. 
Cteeaves,  mayor,  for  so  the  old  mayor  ought  to 
be,  or  else  he  is  no  mayor,  unless  he  be  sworn 

Sthe  preceding  mayor.  Says  he,  I  have  no- 
ng  to  say  to  Tiim,  1  know  no  mayor  that  he 
•i;  we  are  about  our  own  business,  obeyinf^ 
the  king's  authority  and  his  charter.  This 
was  no  sooner  said,  but  they  liad  animated  the 
multitude  of  people  that  were  there,  that  they 
Anff  up  their  hats  in  a  very  irreverent  posture, 
as  I  aever  saw  the  like,  shoutfhg  and  cryinfl^ 
eat,  No  new  Charter!  A  Greaves  mayor!  I 
was  fiun  to  secure  the  charter ;  and  a'farren- 
diae  waistcoat  that  1  had  on,  was  all  ruUbed  to 
pieoes  to  save  the  charter,  and  I  had  much-ado 
to  save  it.  My  brother  Parker  lie  was  so  afraid, 
he  got  off  the  bench ;  Prithee,  said  I,  stay ; 
ibr  certainly  they  dare  not  do  these  things; 
says  he,  I  am  afraid  of  my  life,  and  fare  you 
well.  Mr.  Mayor  and  I  fAt  a- while,  for  we 
knew  not  which  way  to  take,  but  at  last  we  got 


y  through  them  :  but  if  I  touched  ground, 
1  wish  I  mi^ht  never  see  my  wife  again. 

L.  C.  J.  niow  whether  that  be  a  curse  tliat 
thou  layest  upon  thyseli'or  no,  I  cannot  tell. 

Kippoh,  Had  you  been  there,  Sir,  you  would 
have  buon  atVai<l  too. 

liecoider,    l^i-ny  speak  that  again. 

Rippon,  1  say  a^in,  when  1  went  away 
d.jwn  with  Mr."  Mayor,  I  did  not  touch  the 
Ij^round  for  eight  or  nine  yanis  together  ;  i'or 
they  \tould  not  make  way,  and  they  pulled 
me  by  the  gown,  sevcml  of  them  ;  and  if  any 
ImmIv  else  had  been  there,  he  would  have  been 
alfnghted. 

Mr.  J^ou'is.  How  long  did  they  continue  the 
rabble  up  ? 

Jiippon.  So,  Sir,  we  got  straight  away  to 
Mr.  U  ild's  house,  that  u as  then  mayor,  and 
we  did  swear  him  acconlin:rl v  as  the  usual  way 
was:  for  the  charter  impowered  ns,  as  Mr. 
Wyniondsell  told  us,  that  wv  might  elect  any 
wHere;  so  we  WW  to  the  business  of  the  day, 
and  by  that  time  ue  had  thn^*  parts  dune,  they 
bad  joiic,  and  proclaimed  their  mnyor :  but 
then  they  come  and  send  Mr.  Hutchinson,  and 
.Mr.  Gre;f<iry,  Samuel  Uichards,  and  xVrtbur 


Riccards,  to  demand  the  gretit  mace  fbr  Mr. 
Grea\es,  as  he  was  mayor :  Said  Mr.  Wild, 
what  nhall  1  do  ?  Why,  said  I,  go  down  and 
give  thcni  their  answer ;  tell  them  they  ar6 
saucy  fellows  to  do  any  such  thing :  Says  he, 
they  are  gentlemen ;  why  then,  said  I,  tell 
them  they  might  know  better  than  to  do  so. 
So  he  went  down  and  told  them ;  said  -he,  I 
n!ceived  it  by  good  authority,  and  will  never 
part  with  it,  but  to  as  good  an  authority  as^t 
received  it.  So  we  staid,  and  went  on  and  did  the 
business  of  the  day  ;  iand  af^wards,  between 
five  and  six  o'ck>ck,  we  went  to  the  cross, 
and  there  procUumed  the  mayor  by  the  new 
charter,  according  to  the  custom,  and  retnmed 
every  one  to  oar  own  houses.  The  next  day 
we  were  afraid  of  making  a  disturbance ;  bnt 
about  nine  o'clock  we  went  and  proclaimed  the 
mayor,  and  about  ele»-en  there  came  all  these 
geutlemen,  and  there  they  proclaimed  lkl[r. 
Greaves  majror,  which  was  upon  the  Saturday^ 
accompanied  by  all  these  persons,  as  near  as  I 
can  say. 

Mr.  Fowls.  Was  Mr.  Sacheverell  there  then  P 

Rippon.   Yes. 

Mr.  Powif.    Were  all  the  rest  there? 

Rippou,  To  the  best  of  my  knowledge  they 
were. 

Mr.  Holt,  Can  you  say  Mr.  Sacheverell  was 
there? — Rippon.  Yes,  he  was. 

Mr.  Holt,   Who  was  there.?* 

"Rippon,  There  was  the  two  Grcaves's,  and 
Ga'en,  and  Richards,  and  Bennet. 

Mr.  Holt,    Did  you  see  them  there  P 

Rippon,    Yes,  I  did. 

Recorder,  Rippon,  pray  will  you  recollcci 
yourself,  and  tcA  the  court  who  was  there  on 
the  Saturday  ? 

Rippon,  Mr.  Sacheverell,  Wm.  Greaves^ 
John  Greaves,  Samuel  Uichards,  Salmon,  Ar- 
thur Iticcards,  Ralph  Bennet,  John  Shcrwin; 
William  Wilson. 

Recorder.    Was  Wilson  there  ? 

Jiippon.    Yes,  1  se<?  him  myself. 

Recorder.    What,  iejoicin<^i* 

Rippon.  Yes,  he  was  rejoicing  as  the  rest 
did,  to  the  terrifying  of  us  all. 

Recorder.    W  as  he  in  the  croud  ? 

Rfppun^    Yes. 

31  r.   North.    AVill  you  ask  him  anything, 
gentlemen  ? 
I      Hippon.    1  know  nothing,  if  it  please  your 
lordsliip. 

Mr.  Hu!t.  Pray,  Sir,  this  ;  can  you  say  that 
Mr.  JNicliLVcrcll  had  his  sword  on,  on  Michael- 
mas-day ? 

Rippon.    Yos,  certiiinly  hu  had  one  on. 

31  r.  Holt.  Can  you  lake  it  upon  your  oath 
he  had  ? 

Rippon.  Nay,  there  will  be  several  that  will 
swear  it,  I  will  v^'orrant  you  ;  and  1  atu  sure 
you  would  have  been  afraid  if  you  had  been 
there. 

J^.  C.  J.  Were  Mr.  Hutchinson,  or  Mr.  Gre- 
goiy,  burgft^sses,  either  by  tlie  new  or  old 
charter  ? — Rippon.  No,  they  were  not. 

L.  C.  J.   Were  Mr.  Sacheverell,  and  any  of 
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iImm  gentleflMD  ever  promt  tt  any  other  elcc- 
tm? 

Rip/ton.  It  m  ponible.  aAer  the  dedioo  is 
over,  they  might  iofite  geotleiiien  to  femst  at 
their  houses,  hot  nerer  to  have  any  concern  in 
the  election  in  the  leail. 

I.  C.  J.  flow  many  dectiooa  have  you  been 
present  at? 

Jiippon.    I  came  into  the  council  at   the 
Idng^s  coming- b,  and  1  have  been  alderman 
ftre  or  six  years. 
.    Mr.  Povit.    He  came  in  by  the  regulation. 

Mr.  Foitejcfen,  Pray,  whereaboutt  was  it 
the  mayor  nas  sworn  ? 

Rippan.    At  bis  ow  n  boose. 

Mr.  Pollejrfen.  Whereabouts  were  the  she- 
rilb  sworn? — Rippoiu  What  sheriffs? 

Mr.  FoUtxftn.  Malio,  the  witness  that  was 
before.  ^ 

L.  C.  J.    He  was  the  old  sheriff. 

Mr.  Holt.   And  where  were  the  new  sherifft 
iworo  ?—iiiDDon.  At  the  mayor's  house. 
'   Mr.  Polkxfen,   Was  Mr.  Malin  sheriff  by 
the  new  charter? 

Mr.  Holt,  Was  it  before  the  election  of  Air. 
Greares  mayor,  or  after  ? — Rippon,  After. 

BIr.  PoilArfen.  Was  Mr.  Malm  by  the  old 
ebarter,  or  by  the  new,  sheriff? 

Rippon .    By  the  old . 

Mr.  Pollejrfen,   And  not  by  the  new  ? 

Rippon.    iNfo. 

Mr.  Pollexfen,  He  says  he  was,  and  you 
say  he  was  not. 

Rippon.  For  that  day  he  was  so,  but  then 
be  went  out. 

Mr.  Pollexfen,  Did  the  mayor  return  to  the 
hall  after  he  was  sworn,  or  after  you  left  the 
hall  in  the  fright  ? 

Rippon.  We  went  straight  to  Mr.  Wild's 
before  he  was  sworn,  and  then  we  swore  him 
there. 

Mr,  Pollexfen.  But  the  question  asked  you 
ii.  Did  Mr'.  Wild  return  back  to  the  hall  after 
he  had  taken  bis  oath,  and  was  sworn  in  his 
hoQse? 

Rippon,  No,  he  staid  in  bis  house ;  it  is  not 
usual  for  the  mayor  to  so  back  to  the  hall. 

Mr.  PolUxJen.  Did  he  go  to  the  cross  after- 
wartls  ?— Itty/pon.  Yes. 

X.  C.  J.  It  was  on  Michaelmas -day  that  he 
was  sworn ;  and  it  was  by  their  proclamation 
made  at  the  cross,  that  he  was  sworn  mayor 
that  day  V-^Rippon.  Yes,  my  lord. 

X.  C-  /.  And  was  it  the  day  after  that  they 
proclaimed  Greaves  to  be  maimer  ? 

Rippon,  Yes,  my  lord ;  it  is  true,  to  the 
terror  of  us  all :  1  will  assure  you  it  was  a 
wonder  there  was  no  more  mischief  done. 

Mr.  Pollexfen.  These  gentlemen  were  not  in 
town  that  day. 

X-  C  J.  Take  you  your  liberty  to  make 
your  defence  afterwards ;  but  you  must  distin- 
guish, there  are  two  days,  and  some  people 
were  one  day,  and  some  the  other;  some  peo- 
ple were  at  toe  time  of  the  election^  that  were 
not  at  the  market-plaoe ;  and  some  were  at  the 
market-pUoe,  that  wcie  not  tt  the  electm. 


I 


3mA.  HoUomoy.  That  da?  GreavetwM  thai 
chosen  mayor  in  that  tumaftuoiis  maaoer,  did 
any  of  these  peisons  take  upon  then  tm  wmtm 
GraaTes,  when  they  had  thoa chosen  hinif 
,  Rippon.  We  went  omK  into  the  hall,  «id  ia 
that  time  they  did  swear  him. 

RecortUr.  *Waa  Mr.  GreaTOS  swora  thai  day 
by  the  pretended  election,  Malm  ? 

Mmlm.    Yfs,  by  the  eoroner. 

L.  C.  J,  But  I  perceive  by  their  eld  cbarlv, 
theie  Vas  no  mayor  to  he  aweni,  bat  by  the 
old  mayor  that  went  out. 

Mr.  'Stank4^.  Did  not  the  ceroocr  ose  te 
swear  the  mayor  by  the  old  charter? 

Rippon,  Yes,  but  in  the  presence  of  the 
new  mayor ;  he  was  by  alwayj. 

X.  C.  J.  What  do  vou  mean. by  sweariag 
of  him  by  the  coroner  ?  Hark  you,  upon  your 
oath,  was  there  ever  any  mayor  of  Noltinghaia, 
in  vour  time,  sworn  but  in  the  presence  of  the 
old  mayor?—  Hippon.  No,  nrvi r,  my  lord. 

X.  C.  J.  Do  YOU  call  that  swearing,  becaaw 
he  reads  tlie  oath  to  him  ? 

Mr.  Hoit.  The  coroner  has  antherity  ao  la 
do,  as  we  shall  »hew  you  by-and-by. 

Mr.  Poa  if.  Then  swear  Iteynohis.  [Whidi 
was  done.] 

Reynolds,  I  brought  down  the  charter,  ny 
lord. 

Recorder.  I  would  aak  Rippon  a  qavlMia 
before  he  goea  out :  Letusknowofjren  where 
the  okl  mayor  was  sworn  by  f  irtue  of  the  aaw 
charter? 

Rippon,  1  cannot  tell  that ;  the  new  nayer 
was  sworn  by  the  new  charter,  at  the  old 
mayor's  house. 

Recorder.  The  other  two  witncsecs  did 
swear,  tJiat  the  okl  mayor  was  sworn  in  the 
hall ;  but  he  says  he  was 'by,  when  the  new 
mayor  was  sworn  in  the  old  mayor's  liouse. 

L.  C,  J,  It  is  understood  upon  the  reoeipl 
of  the  charter.  Wild,  who  was  the  present 
mayor,  was  sworn  in  the  hall ;  but  afterwai^ls, 
by  reason  of  the  burly- buriy.  ami  noise,  tliev 
weutauatt  and  chotic  the  m-w  mayor  at  WiMa 
house  ;  tfiat  is  tlic  fact  that  is  s\«om. 

Recorder,    it  is  right,  my  lonl. 

/W 15.  Pray,  Kcynokl*,  will  you  tell  my 
lo:d  the  wliole  story  \  for  you  it  secuis  brought 
the  charter  down. 

Reynolds,  My  lord,  I  brought  the  charter 
from  London  ;  and  when  I  brought  theciiarter, 
I  was  seut  by  Mr.  Blayor,  to  acquaint  Mr. 
Edge,  that  the  charter  was  come,  and  the 
mayor  desired  him  to  come  and  hear  it  read  i 
Mr.  Kdge  asked  if  the  mayor  would  not  come 
to  church ;  I  told  him  he  was  at  the  towB- 
hall.  When  we  caa^  to  the  coonctl-hoiiaa| 
procfeding  to  have  the  charier  read,  and  au 
those  things,  Mr.  8acheverell,  and  a  great 
many  others,  came  to  the  council -house  ;  aad 
there  the  niayor  offered  to  Mr.  Bi^land  tlM 
new  charter,  that  if  he  would,  he  mi(|f  ht  read 
it.  Mr*  Sacheverell,  after  some  httle  disconiae* 
told  him  that  was  not  their  business,  they  wim# 
come  to  elect  a  mayor  by  the  old  chailMi 
Says  Mr.  Mayor,  1  do  not  know  any  amboriq^ 
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you  have  to  elect  a  mayor .  Saya  be  to  me, 
make  your  proclamation  tor  all  those  to  depart 
that  have  no  buaneas;  which  accordingly  i 
did  ;  and  then  came  alon^,  and  catched  up  the 
mace ;  and  Af  r.  Alderman  Kippon,  and  l^Ir. 
Mayor,  came  into  the  common- nail ;  and  there 
told  the  burp^esses  that  were  met,  that  the  king 
had  granted  them  a  new  charter,  and  there 
was  none  of  their  privileges  diminished ;  and 
if  they  would,  they  shoula  have  it  read  in  Eng- 
lish or  in  Latin.  Then  they  went  to  swear 
3Ir.  Alderman  Wild,  according  to  the  new 
grant  Presently  Mr.  Hutchinson  and  Mr. 
Gregory  came  in,  and  told  him  they  had  elect- 
ed Mr.  Greaves  mayor,  and  if  he  would,  be 
might  come  and  hear  him  sworn :  he  said,  he 
knew  no  authority  they  had  for  it,  and  denied 
any  such  election.  Then  there  were  such 
shouts,  as  soon  as  ever  the  mayor  had  given 
him  that  answer.  No  new  Charter !  No  new 
Charter  f  A  Greaves  mayor !  A  Greaves  mayor ! 
that  though  silence  was  proclaimed  divers 
times,  yet  there  was  no  hearing  him  apeak  : 
whereupon  he  adjourned  the  court,  and  we 
went  to  tlie  mayor's  house,  and  there  they 
chose  the  new  mayor,  Mr.  Toplady,  and  he 
ivas  sworn ;  and  then  we  came  to  the  cross, 
where  they  used  to  proclaim  the  new  mayor, 
and  then  came  down  Mr.  Sherwin  and  Green, 
with  a  great  many  others,  shouting.  No  New 
Charter !  No  new  Charter !  A  Ciieaves  mavor ! 
A  Greaves  mayor !  The  next  Saturday  follow- 
ing, a  great  many  of  them  went  to  proclaim 
him  at  the  cross  again,  among  the  rest  Mr. 
Pierpont. 

Recorder.   Was  Gregory  there  too  ? 

Reifnoldt.    Yeff,  I  think  so. 

Mr.  Jone%.  Did  you  make  proclamation  at 
the  c<>mmon>hall,  lor  all  to  depart  that  had  no 
business  ? 

Reynolds.  At  the  council- house  I  did,  be- 
fore we  came  to  the  common- ball. 

Mr.  Jones.  Do  you  remember  who  was  there? 

Reifiudds.  Mr.  Sacheverell  and  Gregory, 
and  others. 

3Ir.  Jones.    Did  they  continue  there  ? 

Re^HoiJs.   Yes. 

Mr.  PoUexfen*  Did  Mr.  Sacheverell  make 
any  noise  there  ? 

Reynolds.  There  was  a  great  noise  in  the  hall. 

Mr.  S.  Ward.  Did  yuu  hear  any  tiling  con- 
cerning the  stopping  of  the  books  ? 

Reynoids.  1  heard  Mr.  Sacheverell  cry  out, 
Stay  the  books !  Stay  the  books ! 

^Ir.  Fuller.    What  books  did  he  mean  ? 

Reynolds.  They  were  some  of  the  books 
that  belonged  to  the  town. 

Mr.  Stanhope.    Were  they  the  poll-books? 

Z.  C.  J.  What  do  you  mean  by  poll- books  ? 
There  was  no  need  of  a  poll  tliat  I  can  bear  of. 

Mr.  Potcis.  What  do  you  know  about  their 
coming  to  demand  the  mace  ? 

Reynolds.  Yes,  there  was  Mr.  Gregory',  and 
Mr.  Hutchinson  came  to  the  mayor's  to  de- 
mand the  mace,  and  he  asked  them  u  ho  sent 
them  ;  they  said,  Mr.  Greaves,  the  mayor  that 
ivas  chosen,  had  sent  them* 


Mr.  Holt.  You  speak  of  a  procbunatioDy 
where  was  it  f 

Reynolds.  Yes,  I  did  make  proclantation  in 
the  council-houae,  to  bid  all  depart  that  had  no 
business. 

Just.  Withens,  How  came  you  to  make  that 
proclamation? 

Reynolds.   The  mayor  bid  me,  and  I  did  it. 

Mr.  Holt.   Was  the  mayor  su-om  then  ? 

Reynolds.  It  was  before  any  thing  was  done. 

Mr.  Holt.  Was  it  before  he  was  sworn  upon 
the  new  charter,  upon  your  oath  ? 

Reynolds.   It  was  in  the  council-house. 

Recorder.  It  was  when  you  were  cr}'iDg  up 
your  Greaves  mayor. 

Mr.  Powis,  Afterwards,  did  you  observe  they 
headed  the  rabble  at  any  time  aiVerwaids  ? 

Recorder.  Swear  alderman  Parker.  [Which 
was  done.] 

Mr.  Jones,   Are  you  swoni,  Sir  ? 

Parker,    Yes. 

Mr.  Jones.  Whj,  then,  will  you  please  to 
ffive  my  lord  and  jury  an  account  of  h  hat  you 
Enow  of  this  matter  ? 

Parker,    At  Michaelmas-day  was  twdve* 
month,  I  came  to  Mr.  Gervas  Wild's  house, 
who  was  then  inayor.    It  was  about  1  ]  o'ck^ 
that  I  was  there.    There  were  a  great  many 
met  that  used  to  meet  that  day,  in  order  la  the 
choosing  of  a  new  mayor,  and  there  were  a 
great  many  others  that  Uie  mayor  dul  not  kaow 
of  their  coming  there;  for  he  gave  no  order, 
he  said,  for  several  of  them  that  came,  to  ap- 
pear there.     Thej  did  importune  iiun  very 
much  to  be  p^ne,  m  order  to  the  election  of  a 
mayor.    Said  I  to  the  mayor,  we  do  expect  a 
charter,  and  if  we  should  go  on  to  the  choosing 
of  a  mayor,  we  should  be  all  in  confusion.    So 
after  a  while,  the  dissenting  party  withdrew 
out  of  the  house.    Some  gentlemen,  it  seems, 
met  with  them,  and  went  forwart)  towards  St. 
Mary's  church.    Immediately  after  came  the 
charter  down  by  him  tliat  was  last  sworn.   We 
were  sent  up  to  the  church  to  desife  alderman 
Edge,  that  was  the  towa- clerk,  to  come  and 
read  the  charter,  and  to  let  us  know  how  we 
were  to  proceed  in  relation  to  the  work  of  the 
day.   He  said  he  would  not  come.  Afterwards 
we  went  to  the  town-hall,  into  the  council- 
chamber  ;  and  after  some  little  time,  says  Mr. 
Mayor  to  me,  brother  Parker,  I  would  desin- 
you  and  Mr.  Rippon,  and  Mr.  Sheriff  Malin, 
to  go  up  to  the  church,  and  desire  and  com- 
mand my  brother  Edge  to  come  down,  and 
assist  us  in  this  business ;  so  we  did  tfo  up  and 
spake  to  my  brother  £dge ;  said  L  Mr.  Mayor 
desires  you  to  come  down,  the  charter  is  come, 
and  he  would  have  you  come  and  read  it ;  and 
said  1,  if  Mr.  Serieaut  Bigland,  and  Mr.  AMer- 
man  Greaves  will  come  down,  they  may  be 
satisfied  there  is  a  charter,  and  we  cannot  act 
otherwise  than  by  that  charter.      Alderman 
Edge  said,  He  knew  there  was  an  old  charter, 
and  wliat  he  was  by  that  charter  ;  he  did  not 
know  of  any  new  one,  and  would  act  by  the 
old  charter,  and  not  by  the  new  one.    fVbeu 
we  came  diswo  to  Mr.  Mayor,  said  I,  my  lir»- 
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Iber  Edge  will  not  come  Uown  among  you ; 
here  ii  a  special  commission  in  the  charter  di- 
rected to  KHir  of*  U8,  or  any  two  of  them,  to 
■wear  you  mayor ;  we  must  do  thai  the  tint 
thing  we  do,  and  go  forward  in  that,  ibr  we 
can  do  nothing  till  you  ave  swoni  mayor.  ])y 
and  by  comes  down  a  grt-at  many  penous,  Mr. 
William  Gieaves,  my  brotlirr  Edgr,  Mr.  8acliu  • 
Terell :  if  you  please,  1  will  look  in  mv  paper, 
nod  read  their  names,  that  1  may  oe  more 
owtam. 

1.  C.  J.  Ay,  look  upon  your  paper,  to  re- 
fresh your  memory. 

Fmrker.  There  was  8achcrcrrlK  Grqrorv, 
Hutchinson,  the  two  Grearcs's,  Mamuel  RicD- 
fvia,  Robert  Green,  Salmon,  Arthur  Riccards, 
John  Sherwin,  Ralph  Bonnet,  and  Wilson,  the 
foetorofStPeten-. — 

Recorder.    Was  he  tlwrr? 

Parker.  Yas;  tjnmuel  Smith,  Rd.  Sailh, 
IVigg,  Hoe,  Barker,  Charnell. 

L.aJ.   Was  Barker  tbei«  P 

Porker.  Yas,  1  hare  his  name  down  in  this 
note. 

L.C.J,  Well, Boon. 

Parker.  First  tuey  forced  into  the  council- 
fcnoie,  and  forced  us  out :  so  I  toU  Mr.  HM:he- 
"vmll,  said  I,  you  hare  nothing  to  do  here. 

Recorder.    What  said  he  ? 

Parker.  Said  he,  I  have  to  do  here,  I  am 
«QiMenied  if  I  am  a  bumress.    Said  I,  no  bw- 

racts  here  hot  a  gown-man ;  for  it  is  only 
mayor,  aldermen,  and  clothing  that  arc 
eoQConied  in  the  election,  and  we  never  have 
any  gentlemen  among  us. 

klr.  Poft'tff.  Did  they  behave  themselves  so, 
an  tha*  you  were  ufraiJ  of  mischief  ? 

Par  iter.  Said  i  to  some  of  our  friends,  gen- 
tlemen, take  the  mayor's  mace  into  vour  hands. 
for  they  were  for  seizing  the  great  mace  that 
belongs  to  the  mayor.  And,  said  I,  take  c^re 
of  the  books.  Said  Mr.  Sacheverell,  Stop' the 
books.  TbH«  was  coroner  Woulhousc  taking 
tbem  in  hit  hands.  Said  I,  take  notice  whu 
dares  take  the  books  %  and  said  I  to  Mr.  Saclie- 
yerell,  you  have  nothing  to  do  nith  the  books, 
the  books  belong  to  us.  Says  he,  take  notice, 
1  will— in  a  meuaciug  way,  and  then  held  his 
tongue.  Said  I,  I  am  sorry  to  see  things  here 
this  day :  1  have  been  a  member  of  the  corpo- 
ration, and  been  present  at  these  eknnions  for 
18  years,  a:id  I  never  see  such  a  thing  as  this ; 
and  said  I,  I  proiess  1  could  almost  cry  to  see 
these  dissentions  made  amooff  us.  Said  I,  I 
muit  go,  being  one  of  those  mat  was  in  com- 
mission to  swear  the  mayor,  my  brother  Hall 
is  not  here,  and  my  brother  £dge  is  with  them ; 
if  they  keep  mc  here,  the  mayor  cannot  be 
aworo ;  so  1  puUetl  off  my  gov^n,  and  at  la^tt 
when  .they  see  I  was  resolved  to  go,  with 
shoving  and  croud ing  1  gut  throu;;h.  But 
when  the  mayor  was  sworn,  said  I ,  you  roust 
now  act  as  mayor,  and  give  order  tor  the  peo- 
ple to  de[>art :  so  he  did.  Says  he,  will  you 
stay :  No,  said  I,  I  dare  stay  no  longer ;  *the 
rabble  are  buoyed  up  to  tliat  height,  that  I 
•M  afraid  we  slmll  m  knocked  on  the  head. 


So  T  went  to  my  brother  Hall's,  and  I  nid  to 
bis  wife,  sister,  eitlier  give  me  a  glass  ot*  wioa 
or  sack,  for  i  am  even  spent. 

L.  C.  J.  Tliat  was  to  recover  his  keait  agnin 
that  aras  sinking ;  for  an  alderman's  heart  ge- 
nerally sinks  in  such  a  iright. 

Parker.  We  did  proceed  oo  then,  and  I 
went  back  again  :  Said  I.  if  tbev  nmsl  he 
kiif>cked  on  the  head,  I  will  go  and  be  kmwkftd 
on  the  bead  with  them. 

L.  C.  J.  Ay,  his  courage  came  to  him  agnin, 
wltf*n  he  hail  a  glass  uf  wim*. 

Parker.  I  met  them  half  way  :  Said  I  to 
the  mayor,  let  us  go  to  your  house  now,  and 
let  us  proceed  on  to  rlioose  a  ma^or,  and  awenr 
him,  ami  all  other  otficers.  But,  said  I,  we 
ha«e  nobody  to  assist  us,  we  must  do  as  wcU  an 
we  can.  And  we  went  thither,  and  proceeded 
to  i*h(Kwe  a  now  mayor,  and  then  new  sheriffs, 
and  coroner,  and  chamberlain,  and  we  gave 
them  their  oaths.  And  after  all  this,  we  went, 
according  to  the  ancient  custom,  to  the  week 
day-cross,  and  there  we  gat  e  orders  lor  pro- 
clamation to  be  made,  to  give  notice  to  the 
oorponrtion  who  was  then  mayor,  who  were 
then  aldermen,  w  ho  were  then  sheriffs,  whe 
were  then  coroners,  and  who  was  then  cham- 
berlain for  the  year  ensuing.  U  hilst  this  was 
doing,  Mr.  Sherwin,  Mr.  Green,  and  a  great 
many  of  them  came  down  hollowing  and  anoot* 
ing.  No  negw  Charter!  No  new  Charter! 
they  cared  not  ibr  the  new  charter,  it  nas  net 
worth  a  groat. 

L.C.J.  Whosaidthat? 

Parker.  Sherwin,  a  man  of  a  good  estate. 
They  were  going  last  away  :  No,  said  I,  pray 
go  on  the  old  rate,  we  are  in  a  good  cause,  ami 
we  do  not  fear  them  a  |Hn  ;  if  they  do  lay  on, 
it  will  be  to  their  cost. 

L.  C.  J.  Well  said,  thou  hadst  drank  a  good 
Sflass  of  sack,  I  perceive,  fur  thou  werU  in  a 
horrid  fright  before. 

Parker.  The  next  day  they  could  command 
all  the  couuKel  in  the  town  to  attend  them  with 
their  new  inu\  or,  Greaves.  There  was  Ralph 
Edge,  John  hherw  in,  and  a  great  many  gen- 
tlemen, with  swordtk  by  their  sid(*s,  «alk«l  to 
the  market -cross,  and  inatie  procluniation. 
And  af\cr  that  uas  dune,  tliev  eouiinucil  thia 
on  Sunday ;  for  on  Sunday  Air.  Givavcs,  the 
mayor,  came  with  abundaneu  ul  people  at  hia 
heels,  nut  gentlemen,  but  gown -men,  thoae 
that  were  of  that  |>arty,  and  uHen^d  to  come 
into  the  seat  were  the  inayor  w  as ;  and  we  wcfB 
so  teartiil  uf  disturbance,  that  we  were  forced 
to  ba\c  a  guard  to  preserve  the  mace,  and  to 
securer  it  fnnu  being  taken  auay  by  viulc^nce■; 
and  we  writ  a  letter  to  London 'to  my  brother 
Hall  to  acquaint  him  %iith  it,  and  scot  |NMit  to' 
my  lord  duke  of  Newcastle,  to  let  him  knoflr 
how  it  ua»,  that  we  were  afraid  of  being  knock- 
ed uu  the  bead ;  and  his  grace  was  so  kind, 
that  ht*  imnii^iatdy  came  to  us,  and  waa  there 
ab«>ut  four  or  live  o^duck,  and  then  we  begvh 
to  be  a  little  in  hope. 

L.  C.  J.  Then  you  began  to  be  in  hawt 
again  i* 
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Recorder.    How  h«fe  they  beharcd  tbem- 

sdres  since?  %.      "     j 

Barker,  Ther  have  had  anch  cal>als,  and 
meetinjifs,  and  clubs,  that  we  ha?e  often  been 
afraid  of  thein. 

Mr.  Holt.  I  suppose  they  can  drink  sack  as 
wdl  as  yon. 

Mr.  Jtnmne$,  Pray,  Sir,  had  the  burgesses 
at  kuve  any  thing  to  *do  with  the  Section  by 
^he  <rfd  charter? — Barker,    No. 

Mr.  Pouit,  Mr.  Alde^iman,  you  have  been 
a  long  time  in  that  town. 

Parker,  My  grandfather  was  an  alderman 
of  the  town. 

Mr.  Poa«.  Did  you  ever  kngw  in  your  life, 
that  these  gentlemen  ever  u^  to  interpose 
themselves,  or  concern  themselves  in  the  elec- 
tienP 

Parker,  No ;  we  always  went  into  the  coun- 
cil-house, and  were  caUcd  one  by  one,  and  the 
gentlemen  never  came  in  among  us,  but  only 
one  gentleman  that  my  brother  Edge  brought 
in'ont  of  cnriouty,  to  shew  htm  the  formality; 
bat  never  any  burgess  came,  but  those  that 
were  of  the  council,  or  clothing,  as  we  call 
them.  I  never  saw  it  otherwise,  and  I  Jiave 
known  a  great  many. 

Mr.  Jennings.  IKd  not  Mr.  Sacheverell,  nor 
noipe  of  the  out-burffesses,  use  to  come  in  ? 

Parker,  No,  I  told  them,  says  J,  this  chafer 
cuts  you  off,  you  have  nothing  to  do. 

-  Mr.  Jennings,  Did  Mr.  Hotchinson  and  Mr. 
Gregory  use  to  come  ? 

Parker,  No,  they  were  no  burgesses.  But 
now  vou  talk  of  that  if  you  please,  I  would 
speak  to  that :  Mr.  Hntcninson,  Mr.  Gregory, 
Arthur  Riccards  and  Samuel  Richards,  came 
up  to  my  brother  Wild's,  the  old  mavor,  and 
demanded  our  mace.  Said  1,  what  nave  you 
to  do  with  the  mace  ?  They  said,  Mr.  Greaves 
the  mayor  hath  sent  fur  it.  Said  I,  if  the 
mayor  took  a  little  spirit  upon  him,  he  would 
do  well  to  secure  you,  to  ask  such  a  thing,  for 
this  requires  the  good  behaviour ;  said  i,  and 
if  1  was  mayor,  I  would  secure  them,  and  let 
them  take  their  advantage  against  me ;  I  would 
try  it  with  tliese  gentlemen. 

Mr.  Lovell.    Vou  speak  of  something  that 
was  done  at  the  cross  the  next  day  after  the 
election ;  was  Mr.  Sacheverell  there? 
Parker.    I  bcTieve  he  was. 
Mr.  Lovell.  Did  you  see  him  ? 
Parker.   1  was  in  my  chamber,  but  I  cannot 
say  positively  he  was  there. 

Mr.  Lorell.  What,  at  the  cross  ? 
Parker,  There  were  all  those  that  I  named 
there  ^  and  I  tell  you,  Sir,  the  riot  continued 
there  on  Sunday ;  for  all  that  hore  office  on 
their  side,  came  and  attendeil  Mr.  (ireaves  to 
church,  and  Mr.  Greaves  c1ap|>e(i  his  hand  on 
the  mayor\s  scat:  Said  T,  Mr.  Mayor,  keep 
your  suit,  and  do  not  stir  out ;  and  he  did  not. 
Mr.  hUncow,  Pray,  tell  which  of  the  de- 
fendants were  at  the  cross  on  Saturday,  or  at 
chnn'li  oil  S'.ni:!av. 

Parker,  Tliore  was  3Ir.  Grrgory  and  esquire 
Thynu,  his  brother,  and  William  Greaves,  and 


John  Greares,  and  Samnel  Richanls,  and  Ar- 
thur Riccards,  and  the  Smiths  and  Sherwin. 

Lovell,    Were  all  these  at  church  ? 

Parker,   Yes. 

Recorder.  Did  they  use  to  come  to  diuich 
before? 

Parker.  Sir,  it  is  a  custom  to  wait  upon  the 
mayor  the  next  Sunday,  and  they  waited  upon 
him  in  their  formality. 

Mr.  Hoi  I,  Did  not  you  give  your  vote  for 
electing  a  mayor  acconfing  to  the  old  charter, 
upon  ytmr  oath  ? 

Parker.  I  ivill  tell  you  what  I  did  ;  when 
they  called  to  the  dection^  and  to  the  poll,  and 
asked  who  I  was  for,  I  told  them  that  theie 
was  no  man  catnUe  of  being  voted  for,  unletf 
it  were  Ralph  Edge. 

Mr.  Holt.  But  did  you  give  a  vote  fbr  audi 
anelection,  or  no? 

Parker,  I  tell  von,  I  said  there  was  no  mas 
capable  of  a  vote  But  him,  and  I  could  gnve  my 
vote  for  none  but  Ralph  Edge :  and  sud  I,  if 
«'ou  will  have  it,  I  will  give  my  vote  for  Ralph 


Mr.  Lovell,  Was'there  an  election  for  Mr. 
Greares,  and  poll  taken,  pray  ? 

Parker .  I  cannot  tell  that,  but  I  was  by  al- 
most to  the  latter  end ;  for  I  could  not  get  oot, 
the  crond  was  too  great,  till  I  had  pulled  off 
my  gown  and  cronded  out. 

Mr,  Lovell.    IVho  took  the  poll? 

Parker.   Mr.  Alderman  Ed^.  i 

Mr.  Lovell,  Was  Mr.  Turpm  in  the  cotmciU 
chamber  at  that  time,  or  not? 

Parker,   Yes,  he  was. 

Lovell.   Are  you  sure  of  that  ? 

Parker,    Yes,  indeed  am  I. 

Ltrvell.   Was  Barker  there? 

Parker.  Yes,  he  was  in  tBe  hall ;  it  is  all 
under  one  roof. 

Recorder.  The  books  tliat  you  speak  of, 
that  Mr.  Sacheverell  would  have  secured,  what 
books  were  they  ? 

Parker.  My  brother  Edge  can  give  a  better 
account  of  that  than  I ;  for  ne  kept  them. 

Recorder.   You  can  tell  what  they  were?  ' 

Parker.  They  were  books  that  belonged  tu 
the  mayor. 

Mr.  Stanhope.  Mr.  Parker,  you  say  Mr. 
Wilson  tvas  there  ? 

Parker.   lie  u:is  in  the  hall. 

Jtii:  Stanhope,  You  know  it ?—Pflrifcer.  Yes. 

Mr.  Stanhope,  Are  you  sure  of  it  ? 

Parker.  Yes,  you  kuow  it,  Mr.  Stanhope. 

Mr.  Stanhope.  1  was  nut  there,  sir,  how 
should  1  kuow  it  ?  Pray,  how  did  Mr.  IVilson 
behave  himself. 

Parker.  He  wns  among  all  the  rabble  when 
they  were  shoutin;;,  and  crj-ing  out,  No  new 
Charter,  No  new  Charter  ;  he  was  an  abettor 
amoog  them,  8o  1  give  it  you  sworn. 

Recorder.  He  exurtcd  them  to  it,  I  will  warr 
rant you. 

Parker.  Yes,  and  has  encouraged  it  in  his 

I  nil  sini*e. 

Air.  ^\  Ward.  Did  you  hear  anything  of» 
standing-club  to  carry  on  this  opposition  P 


pulni 
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Parker.  I  hetr  there  it  a  poblic  pune 
waioog  them,  and  they  have  gathered  aerefal 
auibsoTiiioney  far  this  bmiiierii. 

Hr.  5.  Ward.  Doe^  any  of  th»  detedaoU 
apeod  nxNiey  at  alehouaes  that  yoo  know  of,  to 
keep  op  the  ipirit  of  the  rabhie  r 

Par/cer,  I  uvre  heard  to. 

X.  C.  J.  That  it  aothing  to  the  basinets  : 
what  do  you  talk  to  us  of  any  such  thing  ? 

Mr.  Fomis.  Hwear  Honiner.  [Which  was 
done.]  Were  yon  sent  by  the  sheriff  to  de- 
mand the  mace?  and  pray  what  happened  f 

Simner.  Sir,  at  that  time  1  was  the  sheriff's 
aojeant,  and  am  ttill,  at  Notting^bam,  and  to 
there  was  a  great  dotter,  the  one  aide  going 
•at,  and  the  other  catting  To  election,  and  Stop 
the  books  ;  and  my  master  the  sheriff  coming^ 
out,  1  got  in  as  fast  as  I  could,  and  got  hold  of 
the  maoediat  was  upon  the  council-table.  BIr. 
vRalph  Bennet,  Mr.  Salmon,  and  Mr.  Arthur 
RIecards  took  it  from  me  again,  and  told  me  1 
had  nothinfl[  to  ilo  with  it.  So  I  went  and  told 
my  matterMalin,  and  he  went  and  demanded  it ; 
but  they  bid  him  get  him  gone  about  his  busi- 
ness. But  before  I  went  from  tbe  mayor's 
house,  the  mayor  called  me  in,  and  said,  Robin, 
do  not  give  any  occasion  of  offence  to  man, 
woman  or  child,  to-day. 

Recorder.  The  jury  desire  to  know  who  it 
was  took  the  mace  from  you  ? 

Samner.  They  did  take  it  from  n^. 

Recorder,  Who  did  ? 

Somner.  Mr.  RaluhBennet,  Mr.  Salmon,  and 
Mr.  Arthur  Riccaros ,  them  three  laid  hold  on 
me,  and  told  me  1  had  nothing  to  do  with  it. 

Mr.  Jennings.  Did  they  force  it  from  you  ? 

Somner.  Yes. 

Mr.Jennivgs.  And  thev  did  refuse  the  mace 
to  Mr.  Maliu  afterwards  r 

Somner.  Yes,  they  did. 

Mr.  Stanhope.  Where  was  the  mace  ? 

Somner.  It  lay  upon  the  table. 

Mr.  Stanhope,  I  thought  you  said  they  took 
it  from  you? 

Somner.  Yes,  afVcr  1  had  kid  hold  of  it,  and 
taken  it  off  the  table. 

Mr.  Powit.  Were\-oa  sentfbr  it  by  the  she- 
riff? 

Somner.  I  was  serjcant  to  the  sheriff,  and  it 
belonged  to  me  to  carr}'  the  mace. 

L.C.J.  Well,  go  on. 

Somner.  When  the  mayor  came  into  the  ball, 
and  desired  to  haye  the  new  charter  read,  and 
iMiard  in  peace,  comes  in  Mr.  George  Gregory 
and  Mr.  tiatchinsou,  and  afVer  they  came  in, 
they  fell  a  shouting. 

Recorder.  What  did  they  say  ? 

Somner.  They  told  the  mayor  diey  had  chosen 
Mr.  Grcayes  mayor,  and  if  he  would  come  and 
hear  him  sworn,  he  might.  He  made  them 
some  answer,  but  I  did  not  bear  what  be  said, 
the  noise  was  so  cnreat.  There  was  one  that 
•tood  by  D»e,  one  Martin  Chambers,  whom  1 
spake  to,  and  said,  Prithee  be  quiet,  or  hold  thy 
tongue,  do  not  make  such  a  noise ;  and  with 
that  he  up  with  his  hand,  and  hit  me  a  full 
fwop  over  the  face. 


L.C.J.  Who  waa that? 

Somner.  One  Martm  Chambers  ;  and  thai 
man  they  have  bnagfat  up  to  bt  awilMatlbr 
them. 

Mr.  Pomis.  Swear  Wortley.  [WUdi  was 
done.] 

Recorder.  Pray  wiB  yoa  give  an  aooooat 
whether  you  taw  Wilton  there,  and  hi  what 
pbux,  and  what  he  did  ? 

WortUy.  Yet,  I  saw  him  in  the  eouncil- 
houke,  mykird. 

Recorder,  Jn  the  council- hoate?  or  in  the 
hall  do  you  mean  T—Wortley.  In  the  halL 

Recorder.    What  did  you  tee  him  do  there  ? 

Wortlev.   Nothing. 

Recorder.    Was  he  in  the  croud  ? 

Wortley.   Yes. 

9Ir.  Pomis.  Did  you  tee  the  mace  taken 
awtA?— iror/^y.  No. 

Mr.  Ponais,  What  did  you  tee  any  of  them 
do?  Or  what  did  you  hear  any  (Mf'thi'm  tay  ? 

Wortley.  Mr.  Sacheverdl  bid  them  ttop  tbe 
books. 

Mr.  North.  My  lord,  I  hope  we  have  tufi- 
ciently  proved  our  issue. 

L.  C.  J.  Did  they  make  any  noise,  or  liuh- 
bub,  or  outcries  in  the  ball  ?-^  Wort  ley.  Yet. 

L.  C.  J.  Did  tliey  make  any  noite  in  the 
council- house  ? 

Wortley.  I  hea^  him  bid  them  ttay  the 
books,  that  is  all. 

L.  C.  J.  How  many  might  there  be  of  them, 
good  Sir? 

Wortley.    There  might  be  a  hundred. 

L.  C.  J.    Were  there  two  hundred? 

Wortley.  I  cannot  teil  how  many  there 
miffht  be. 

Mr.  Holt.  Pray,  Mr.  Wortley,  before  you 
go,  did  you  give  no  vote  for  the  election  of  a. 
mayor  upon  the  old  charter  ? 

Wortley.   No,  Sir. 

Mr.  Pollexfen.  Did  not  you  give  a  vote  at 
that  time  in  the  council -chamber  ? 

Wortley.  Y'es,  there  was  a  vote,  bm  I  gave 
it  for  Mr.  Tophujy. 

Mr.  Jenninei.  Pray  swear  Mr.  Rd.  Wright. 
[Which  was  done.] 

Recorder.  Pray  will  you  give  an  acconnC 
what  you  know  of  this  busincH  ? 

Wright.  As  far  as  I  can  give  an  account,  it 
was  thus :  I  saw  when  the  new  charter  came, 
and  was  carried  to  Mr.  Mayor's  house,  and  it 
was  given  to  the  mayor,  and  it  was  met  before 
that  by  the  company  that  was  going  to  diurch, 
and  they  were  acquainted  there  was  a  new 
charter,  and  desired  to  return  back  agdh ;  b«t 
they  would  not,  but  went  to  chuicL  Then  • 
they  were  sent  to  by  Christopher  Reynolds,  and 

one  Mr. ,  and  desircn  to  come  and  hear 

it  read,  hat  they  would  noL 

Recorder.  What  did  you  do  in  the  coim* 
cil-chamber  ? 

Wright.  I  was  not  there,  but  in  the  hall  ?     • 

Recorder.    What  did  they  dd  in  the  haU? 

Wright.  1  will  tell  yon  what  they  dadi 
They  had  the  charter  before  them,  and  it  wM 
going  to  be  read,  and  the  burgettet  were  a}! « 

1 
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iiict,  till  such  time  as  Mr.  Hutchinson  i  derhe  was  out  of  office,  and  \r%s  not  sheriff^ 
r.  Grc.>^ry  came  to  acquaint  the  mayor    and  so  the  iotbrmation  fails:    For  I  sup|iose 

they  thcmselvctt  would  nutlMive  both  charters 
to  09  in  torce  at  one  time ;  and  if  they  would 
liave  this  to  beaUer  the  new  cliurter  was  grant- 
ed, then  was  not  .Ualin  sheriff  by  the  new  char- 
ter, iio  that  then  all  the  fact  tliiat  is  bid  con^ 
ceming'  the  taking  away  the  mace  irota  Matin 
that  was  then  shtrriff,  is  quite  mistaken,  tor 
Malin  was  not  sheriff  then,  if  so  be  the  old 
charter  was  not  then  in  tbrce,  for  be  was  not  in 
the  new  ciiarter,  or  any  way  elected  or  sworn 
sheriff:  So  that  therein  also,  my  lord,  we  tiiink 
it  impossible  tor  them  to  maintain  that  part  of 
their  mfbrmation.  My  lord,  tlie  next  matter 
stands  upon  the  assembling  and  acting  of  those 
persons  that  did  assemble  and  act  under  the 
old  charter;  and  therein,  my  lord,  it  will  fiill 
out  thus :  By  the  old  charter  the  mayor  is  to 
be  elected,  and  take  his  place  on  Micnaelmai- 
day,  upon  which  this  facrt  is  allei^ed  to  be. 
Greaves  was  elected  before  this  time,  uyon 
the  14th  of  August  according  to  the  usage  ol  the 
old  charter.  Then,  my  lord,  according  to  the 
constitution  of  that  old  charter,  a  copy  whereof 
we  have  here  to  produce,  if  the  last  nia^-or  be  not 
present,  the  coronor  has  power  to  swear  the 
new  one;  and  that  will  shew  that  this  is  the 
right  day,  and  all  things  were  done  by  the  old 
corpnrntinn,  as  is  usual  and  accustonuHl  in 
all  rcsppTts.  There  is  one  thing  they  say 
some  iti'  these  persons  are  not  of  the  corpora- 
tion by  the  ohi  charter,  and  othc>rs  had  no  voice 
in  the  election  ;  my  lord,  (or  that,  supposing 
they  had  not  a  voice  in  the  election,  yei  to  be 
there  was  no  crime ;  for  if  a  man  be  a  burguSii 
of  a  town,  and  be  prcRtnt  at  the  election  of 
officers  for  the  town,  nnd  d<K's  eitlier  advise  or 
assist  in  the  election  (iuid  he  is  not  altogether 
unconcerned  in  it  uuitliei),  tliis  of  itSL-lf  will 
make  no  crime.  W  hy  thou  tlu^  day  that  wus  Mi- 
chaehnasday,  that  was  according  to  the  usage; 


very  Q 
and  AI 

that  they  huifchosen  a  mayor,  and  desired  £im 
to  come  and  hear  him  sworn.  To  which  Mr. 
Mayor  answered,  he  could  not,  neither  did  he 
know  by  what  authonty  they  did  it.  Atter  this 
there  was  a  great  tumult  there,  and  some  cried 
out,  A  Ci reaves,  A  Ci reaves ;  and  others.  No 
new  Chaitcr,  No  new  Charter.  Several  times 
they  were  lirgged  and  ]>ersuaded  to  be  silent 
and  quiet,  but  they  would  not,  but  continued 
in  a  tunmltuous  manner  for  a  long  time.  After 
this,  I  was  at  ]\Ir.  Mayor's  when  Rlr.  Hutchin- 
son and  Mr.  Gregory,  Mr.  Arthur  Iliccards and 
Air.  Ilichards  came  to  demand  the  mace, 
whereupon  Mr.  Mayor  told  them  he  would  not 
deliver  It  but  to  the  same  authority  by  which 
lie  had  it,  otherwise  he  would  not  <feliver  it. 
There  was  in  this  company  iilr.  Ralph  Bennet, 
Mr.  John  Sherwin,  Mr.  Samuel  Hmith,  Mr. 
Thomas  Trigg,  and  John  Moe  ;  these  J  took 
particular  notice  of.  Aflcrwanis,  when  they 
i^arae  to  proclaim  the  mayor  at  the  cross,  there 
came  down  this  Hoe,  and  Sherwin,  and  several 
others,  in  a  great  body,  that  they  could  not  pro- 
claim the  mayor  thoroughly  as  they  shonld. 

Im  C.  J.  Pray  what  number  were  tliey  when 
tfacy  came  into  the  council-chamber? 

fVrigfU.  There  might  be  fitly  of  them  I  be- 
lieve. 

Recorder.  Who  was  the  cliief  man  among 
them  ?— HVigA/.  Mr.  Sacheverelt, 

£.  C.  J.  When  tliey  were  in  the  hall,  how 
OMny  were  they  ? 

Wright.  When  they  were  in  the  hall,  I  be- 
lieve they  were  two  hundred. 

Mr.  North.  My  lord,  we  rest  it  here  ;  We 
think  we  have  given  a  satisfactory  proof  as  to 
all  the  defendants  named  in  xho  information. 

3Ir.  PoUcxfen.  3 lay  it  plea.^  your  lordship, 
and  you  gciitlonirii  of  the  jury,  I  ain  of  coun- 
sel in  this  case  for  the  defcmlants  ;  ami,  iiiv 


loixl,  notwitlistanilin^  any  thing  that  has  bei'n  and  the  place  and  proceedings  were  nil  aoc«<rd- 
pro^'ed,  we  hope  we  shall  mako  it  plainly  to  j  ing  to  tlieaistom  that  they  always  used  iqion  the 
appear,  that  we  have  done  ncithing  but  what  |  old  chaiter.  Fur  first,  they  go  to  the  old  mayor, 
became  loyal  g004l  subjects  and  honest  men, 'and    from  thence  to  church,   iVuni  thence  to  the 


tltat  we  were  far  from  stirniig  or  inciting  any 
tumult  and  disorder  in  this  town,  or  any  thing 
that  may  be  called  a  riot.  And,  my  lord,  1 
must  hi  g  leave  a  little  to  open  their  informa- 
tion, that  we  may  come  to  the  question  upon 
which  this  matter  does  stand.  My  lord,  they 
liave  in  their  information  charged  a  tuniuf- 

tnous  assembly  upon  the  dcfcndanls  to  disturb  j  swcani);^  cf  the  new  niavor ;  si>  that  still  all  ua»i 
the  election  of  the  mayor  iiiwn  the  new  char-  1  done  as  is  ncnal  according  to  the  old  charter  ; 


council  cliaiiilter,  where  they  used  to  establish 
the  mayor  that  was  l»eibre  chosen ;  thither 
they  went,  th«^n'  they  did  elect  this  Greaves 
to  be  laayor.  and  when  they  had  elected  him  to 
be  mayor,  he  did  send,  acconling  as  is  proved 
bv  tli'-*irwitne'':<;fs,  to  the  old  mayor,  ^ho  was 
tfien  in  thi'hull,  to  come  and  be  present  at  the 


mayor  u|)on 
ter,  and  that  this  did  continue  by  the  space  of 
seven  hours  upon  tliat  same  day,  and  tuerc  is 
nothing  more  spoken  of  any  other  day ;  and  so 
all  that  they  talk  of  which  hajipencd  the  next 
day,  is  a  matter  wholly  out  of  the  information. 
3Iy  lord,  there  is  another  matter,  another  pas- 
sage, in  this  information,  about  the  taking  aua^ 
the  mace  from  Malin,  who  was  then  sheriff. 
Now,  mv  lord,  our  case  as  to  that  will  stand 
thus :  Malin  was  sheriff  by  the  old  charter, 
aind  not  by  the  new ;  and  then  if  Malin  were 
aheriff  by  the  old  charter,  then  by  the  surren* 

TOL.  X. 


img 
and  if  that  charter  be  in  force,  all  is  legal,  and 
the  answer  that  the  old  mayor  d»>cs  giv«,  U 
also  proved,  my  lord,  for  the  dirlcndaiits,  all, 
besides  four,  wkixc  not  in  the  hall,  hut  only  iu 
tlie  council-rhainber,  for  uii^  tliitig  that  ap- 
pears by  the  o-tid^nce;  hut  if  the  cviden«.<' 
be  others  L<e,  we  have  wilnt-sjics  to  prove  i( 
W  hen  we  were  in  the  conneiUcliJimber,  and  the 
mayor  come  iindbrou'jf  lit  tli3chart^r,  we  were  far 
from  opposini>,  but  did  dosire  thenew-chaiter 
might  ne  read,  the  mayor  refused  the  reading 
of  it,  but  took  it  away  with  him,  and  went 
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into  tbo  Hall :  upon  which  they  procccdtd 
upon  their  old  charter.  My  lord,  the  coDtro- 
ytftf  conoeniiiig'  which  is  the  right  and 
which  is  the  wrongi  that  is  now  dej^ndinc  ; 
Imt  this  roust  be  the  consequence  in  this 
cause  ;  if  the  old  charter,  were  then  in  force, 
then  to  act  according  to  the  old  charter  ,lo 
make  an  election,  to  swear  their  mayor,  to 
go  and  demand  the  old  mayor  to  swear  him, 
nnd  to  demand  the  mnce  must  be  regular,  if  so 
be  that  he  true,  that  the  old  charter  was  still  in 
iorce.  To  go  afterwards  to  the  cross  the  other 
4my  to  procbim  him,  was  also  lawful,  if  that  be 
■0.  And  if  there  were  nothing  hot  what  is 
vsoal  in  matters  of  this  nature,  and  according 
to  custom,  then  there  is  no  oflenoe,  no  violence 
nor  force,  nor  any  thing  ofiiBred  by  any  of  these 
defendants :  and  Uiat  which  they  spnk  of  the 
crying,  A  Oreara  mayor,  a  Greaves  mayor, 
is  hot  a  sort  of  an  appfaose  which  in  elections 
is  very  osual;  why  then  if  there  mre  but  or- 
derly proceedings,  such  as  are  usual  in  things 
«f  this  nature,  I  hope  it  vrill  not  be  construed 
to  be  any  riot  or  breach  of  tlie  peace,  or  of- 
ftnoe  in  ui^.  My  lord,  the  questions  that  will 
ariso  upon  this  mfbrmation,  are  those  that  1 
bare  mentioned  ;  fer  if  so  be  this  mace  was 
not  M alin's  mace,  then  thc^  having  laid  it  in 
the  informatiDn  that  we  did  take  away  from 
Malm,  then  sheriff,  a  mace  that  belonged  to 
bim  as  the  ensign  of  Ids  office,  if  he  were  not 
then  sheriff,  th^  are  quite  out  in  their  infor- 
mtion.  That  he  could  not  be  sheriff  by  the 
M  charter,  that  will  be  pretty  plain  ;  fur  the 
•Id  charter  they  sav  was  surrendered.  That 
he  could  not  be  sheriff  by  the  new,  is  as  plain, 
for  he  was  not  named  sheriff  in  it.  But  if  he 
were  sheriff  by  the  new  charter,  yet  at  this 
time  he  had  not  the  authority  of  sheriff,  for  he 
bad  not  taken  upon  him  the  office  by  the  new 
charter,  nor  was  not  sworn.  And  tnere  is  an 
express  clause  in  it,  tliat  neither  the  sheriff,  nor 
any  other  officer,  shall  take  upon  him  their  office, 
till  they  have  taken  their  oaths.  Now  all  that 
was  done  in  the  council-chamber,  of  which 
this  about  the  mace  is  part,  was  before  these 
men  had  taken  their  oaths,  and  the  oath  was 
taken  in  the  hall  by  the  mayor,  and  where  tlie 
rest  took  them,  non  cotutat  :  But  they  were 
not  to  act  till  Uien,  nor  could  act  by  their  new 
charter,  and  so  their  information  falls  short 
as  to  whatsoever  was  done  in  tbeoounciUcham- 
her,  and  we  proceeded  right  upon  the  old  diar- 
ter.  For  it  is  expressly  said  in  the  information, 
that  the  assembly  was  duly  summoned  by 
Gervas  Wild,  then  mayor  of  the  town,  for  the 
electing  and  swearing  a  mayor  of  that  town, 
for  the  executing  tlie  office  of  mayor  of  tlie 
town,  for  the  year  ensuing,  according  to  the  ef- 
fect and  tenor  of  certain  letters  patents,  on 
that  behalf  granted,  by  our  sovereign  lord  the 
king  that  now  is.  Then,  if  so  be  whatever  was 
done,  was  before  he  was  svrorn  as  mayor,  then 
it  could  not  to  be  an  assembly  duly  summoned 
by  him,  he  having  till  then  no  sutlnpity  to 
summon  it:  nor  could  what  the  defcmfants  did, 
he  in  hindraace  or  dirtiirbMiot  of  Unin  tbt 


•sercising  of  his  oflice  ;  and  so  their  informa- 
tion is  qnite  varying  Itom  the  fact.  Then  tbcst; 
is  this  further  besides,  my  lord,  the  aswmbKng 
and  meeting,  and  going  on  according  to  the 
okl  charter,  was  on  the  tOth  of  heptember,  tho 
new  charter  bears  date  the  S8th  ot'  September, 
and  comes  down  as  you  see  the  next  day,  which 
was  Michaelmas  day,  at  dcven  o'cIock.  And 
we  have  it  in  nroof,  thai  the  surrender  of  the 
old  charter,  wbich  they  pretend,  was  not  en- 
rolled till  the  rtli  of  October  after ;  and  mder 
fiivour,  my  lord,  the  old  charter  could  not  bo 
determined,  till  the?  surrender  was  enrolled, 
which  was  not  till  the' 7th  day  of  October; 
and  till  that  time  the  old  charter  oootrouing 
in  force,  it  was  fit  for  them  to  act  under  it,  as 
it  did  so  continue ;  and  if  they  had  omitted 
their  election  on  that  day,  they  had  been  ftuhy , 
in  not  proceediag  according  to  the  old  charter. 
My  lord,  wc  will  call  our  evidence,  and  malm 
out  our  fact« 

J^C.J.  But,  Mr.  Pollf:\fen,  as  tothatyim 
talk  of  about  Malin  ;  U  as  he  sheriff  or  was  Iw 
not  sheriff.' 

Mr.  Po/Uxfen.  He  was  not  sheriff  according 
to  this  information. 

J^  C.  J.  But  was  he  sheriff  or  not  iberiff  ? 

Mr.  ThompMon,  Not  shfriff  by  the  new 
charter,  say  we. 

L.  C.  J.*  But  I  pray  answer  me.  Was  h« 
sheriff,  or  not  sheriff  ? 

Mr.  PoUcxt'en,  I  belim-e  lie  was  aheriff  by 
the  old  charter. 

/..  C.  /.  What  had  you  then  to  do  with  tbt 
maccf 

Mr.  Pollfifen.  Yet  say  we,  ynu  are  mis* 
taken  in  yoiir  information  ;  for* if  so  be  you 
lay  it  be  an  offence,  the  taking  away  the  amre 
from  Malin  that  was  sheriff  by  such  a  chntcr, 
and  he  is  not  so,  then  the  iiilonuation  is  mia- 
taken. 

jL.  C-  J.  There  is  no  such  tiling  as  his  being 
sheriff  by  such  achaiier. 

Mr.  Lovel/.  My  lord,  we  do  come  here  to 
justify - 


L.  C.  J.  Ay,  but  let  him  come  here  first, 
answer  the  objection. 

Mr.  Poltcij'cn,  My  loi-d,  it  is  expressly  said 
in  the  beginning  of  the  inf  (»ruiation,  that  WiU 
was  mayor,  and  that  he  liad  summoned  an  ns« 
semhly  to  choose  a  mayor,  according  to  tb« 
charter  granted  by  this  kin^  ;  that  the  detad* 
ants  did  distnrb  that  meeting,  and  that  ' 
tion  ;  and  that  they  did  take  away  the 
beincf  the  ensign  of  office,  to  the  said  a] 
of  the  connty  afoicsaid  belonging,  from  OB^ 
John  Malin,  being  then  one  ol  the  sheriA  iff 
the  county  of  the  town  of  Nottingham. 

1*.  C  J.  All  that  IK  true 

Mr.^Pollexfen.  Then  they  must  mako  it  l» 
be  by  one  or  the  other  charter.  We  aay  hm 
was  not  by  the  new  ;  they  deny  the  old  «•  ba 
in  being,  ami  »peak  only  of  the  new. 

L.  C.  J.  Ay,  iMit  I  would  ftin  know  of 
whether  he  was  sheriff  or  not  sheriff. 

Mr.  FoiUx.  1  think  they  that  will 
with  aa  oliBiice.  ottght  to  fluke  out  that  I 
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L,  C.  J.  They  say  he  is  sheriff,  and  you  say 
he  is  sheriff  yourselTes. 

Mr.  PoUcxJin,  That  cannot  consist  with  this 
|»articular  question,  as  I  conceive. 

X.  C  J.  Why  now  then  let  us  come  yet  a 
little  further  ;  it  is  said>  that  sneh  a  one  being' 
mayor,  ami  so  he  was,  take  it  which  way  you 
will ;  for  if  the  new  charter  have  no  effect  till 
the  surrender  of  the  old  be  enrolled,  then  Wild 
was  mayor  by  the  old  charter ;  and  if  he  iras 
mayor,  it  was  enough :  and  then  he  was  met 
to  choofite  a  new  mayor  by  virtue  cf  the  second 
charter ;  it  is  true  it  is  so  said,  though  perhaps 
according  to  strictness,  it  could  not  take  effect 
till  the  enrollment  of  the  surrender ;  yet  whht 
is  that  to  this  offence  ?  I  would  fain  know  of 
you,  is  it  not  true  in  fact,  that  he  was  then 
mayor,  and  noMt  in  an  assembly  for  the  election 
<if  anew  mayor? 

Mr.  PolUsfen.  It  is  trtie ;  but  that  we  con- 
ceive will  not  support  this  information. 

X.  C.  J.  Then  1  desire  to  know,  how  comes 
BIr.  Sachcverell,  and  these  sort  of  people  to 
meddle  in  it? 

Mr.  Pollejfen,  If  it  lie  insisted  upon  that  he 
was  mayor  by  the  old  charter,  then  we  hope  we 
have  done  nothing  but  what  by  the  old  charter 
we  may  justify. 

X.  C.  J.  What  had  Mr.  Sachevercll,  Mr. 
fiutchinaon,  and  my  parson  Wilson  to  do  there? 

Mr.  FolUrfen.  By  the  old  charter  Mr.  Sa- 
dieverell  was  a  burgess. 

X.  C.  J.  If  he  were,  was  he  capable  of 
electing? 

Mr.  Pollcxfen.  He  might  be  present  at  an 
election,  and  was  concern^  as  a  burgess. 

X.  C.  J,  But  could  he  meddle  witli  the  elec- 
tion? 

Mr.  Pollexfen,  Then,  good  my  lord,  what 
have  we  done — 

X.  C.  J.  Wonderfully  done !  those  thinci^ 
you  can  never  answer :  in  London,  for  the  pur- 
pose, it  was  not  an  offence  for  any  fireemaii 
to  be  present -at  the  election  of  the  mayor  ;  but 
if  a  parcel  of  freemen  come  that  are  not  liv  Lay- 
men, and  run  themselves  into  the  bnsiness'to 
S've  voices,  and  give  direction  about  that  they 
Lve  nothing  to  do  with,  and  cry  out,  pray 
atop  the  books,  and  pray,  good  Sir,  deliver  the 
Mace ;  then  they  had  concerned  themselves 
and  meddled  with  an  authority  to  which  they 
bad  no  pretence,  which  is  an  offend ;  and  if 
men  will  busy  themselves  in  that  which  docs 
Mt  concern  them,  they  must  suffer  for  it.  Mr. 
8achevertll,  and  the  rest,  were  as  capable  of 
giving  them  advice  about  an  election,  seven 
years  before  as  now ;  what  reason  bad  they 
BOW  to  come  and  make  tliis  hubbub?  But 
some  men  will  shew  themselves  such  wonder- 
fill  advisers  before  their  advice  is  asked  or 
needed. 

^  Mr.   Lord  I,    Will  your  lordship  please  to 
■pare  me  one  word-— 

Mr.  Polltrfen.  Pnlhce  give  me  leave :  my 
lord,  when  you  sec  how  the  fact  doc-s  appear 
■pop  the  e\  ideoce,  1  suppose  we  shall  not  be 
tbovght  guilty  of  any  disorder. 


X.  C.  J.  It  doth  appear  very  plain,  map,  it 
has  been  very  fully  sworn ;  it  has  indeed. 

Mr.  Poilisfen.  We  hope  to  satisfy  yoa 
otherwise  by  our  evidence,  as  to  the  fact. 

Mr.  JjyoelL  Your  lordship  is  pleased  to  ob* 
ject  that  upon  us,  which  doth  lie  upon  us,  and 
remiires  an  answer 

jL.  C.  J.  It  does  indeed. 

Mr.  LuwiL  As  to  Malin's  being  sheriff.  But 
my  lord,  I  conceive  he  was  nut  sh^iff;  for 
if  the  old  charter  was  in  force,  then  he  was  not 
sheriff:  for  there  \\as  a  new  sheriff  chosen 
and  sworn,  before  the  mace  was  required  of 
him :  if  the  new  charter  were  in  force  'then  he 
was  not  sheriff;  for  he  was  not  named  sheriff 
in  it 

X.  C.  J.  Who  chose  the  neiv  sheriff? 

Mr.  Lavell.  He  was  not  chosen  by  any 
body,  he  was  named  in  the  charter. 

X.  C  J.  Malin  was  sheriff  before  that  time^ 
and  was  indeed  sheriff  till  a  new  one  was  chosen 
in  his  place ;  and  therefore  the  detaining  the 
Mace  was  uidawful,  that  is  our  opinion ;  and  if 
y  omr  opinion  be  otherwise,  it  is  as  idle  as  the 
opinion  of  the  new  charter. 

Mr/ Holt,  Will  your  lordship  please  to  spare 
me  a  word  for  the  defendants?  My  lord,  the 
information  doth  consist  of  two  matters ;  the 
first  is,  tlie  disturbing  the  election  that  waa 
appointed  by  the  mayor,  by  virtue  of  the  new 
cnarter ;  tne  next  is,  the  taking  Jiway  the 
mace, bong  the  ensignrOt  office  of  Mafinthe 
sheriff,  ifow,  with  sohmisnon,  my  lord,  I 
think  they  have  fiiiled  in  the  firat  part  of  the 
information;  for  they  haye laid  it  special,  that 
Wild  being  mayor,  ne  had  at  that  time,  when 
these  defendants  did  thus  assemble  themselves, 
appointed  an  election  by  virtue  of  the  letters  pa« 
tents  of  thb  king ;  and  afler  he  had  so  appointed 
it,  these  defendants  did  assemble  themsrivea 
in  disturbance  of  that  election,  and  afler  pro- 
clamation made,  continued  their  disturbance. 
Now  if  this  Crervas  Wild  had  no  authority  to 
make  or  appoint  this  election  by  virtue  of  any 
charter,  then  had  he  no  authority  to  make  this 
proclamation;  and  tlicse  defendants  are  not 
guilty  of  this  information,  supposing  what  they 
did  was  not  justifiable  in  the  main,  yet  as  here 
laid,  they  are  not  guilty  ;  for  it  is  not,  nor  can 
be  to  the  distnrb^ce  of  the  election,  or  con* 
tempt  of  his  authority. 

X.  C.  X  Come,  that  has  been  said,  and  an  • 
swered  over  and  over  again.  Call  your  wit- 
misses. 

Mr.  Holt,  As  to  this  business  of  MaKn,  and 
the  mace,  we  did  say  it  did  not  beiong  to  him  ; 
and  it  is  an  usurpation  u[)on  the  king,  without 
autliority  by  any  charter  or  gprant,  and  a  no- 
velty. No  man  can  have  any  ensign  of  an* 
thority,  but  by  grant  from  the  king. 

X.  C.  J.  'What  is  that  to  you?  Why  did 
you  take  it  away  ?  IVhut  authority  had  you 
for  that? 

Mr.  Holt.  This  is  laid  to  be  an  affront  to  the 
king's  authority,  and  it  was  not,  for  the  very 
mace  was  an  usurpation. 

X.  C.  J,  lie  was  in  possession  of  it,  and  that 
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• 
mtiiMUty,  aiid  citizens  of  Lotukm,  hare  not 

ehosen  a  mayor  tliis  niauy  bundred  ot*  yemn. 
We  know  very  we!l,  ihbt  that  electiou  b  niailti 
by  hTcry-iiieu  :  novr  you  como  bihI  uiy,  pray 
let  OS  tee  bow  it  ih  by  tlie  charter ;  why  as 
well  may  not  all  the  citiztnt  of  Luudon  datm 
to  be  at  the  election  of  thu  lord  mayor  ?  If  yoQ 
can  f  hew  me  thut  berctolbrc,  licforc  this  tioac, 
that  there  were  other  pcrMms  that  oaed  to  bu 
present  at  eloctioiia,  yon  say  lomewbat:  but  if 
you  have  only  an  ancient  rif(ht  to  be  piVMBl, 
and  they  Lave  ravished  this  nghi  frooi  yon, 
you  had' done  cxcceiling' well  to  have  iiiieilciit 
your  right  in  a  k>fal  coiirw.  But  do  yoa  think 
you  arc  to  rc^iu  your  rij^ht  by  dub- law,  an4 
tbroviingf  up  vour  hats  and  noi&e  awl  riota, 
and  op|iosin|;  tlie  kin;|r>ii  authority  ? 

Mr.  FolUxfen.  My  lord,  we  woe  nerer  far 
opposin];  the  king's  authority ;  we  nefw  were 
against  the  kinf^? 

Just.  WUhifii,  Who  was  tliat  against,  I  pray, 
when  you  said,  No  new  diarter,  No  new  diar- 
ter  ?  Was  not  that  a^inst  the  king  f 

Mr,  LovclL  Tliat  was  none  of*us  who  cried 


is  the  same  thing  as  to  you,  whether  it  be  of 
ricrhtornot?  Yoa  net er  |ireteiided  to  keep  it 
lor  the  king. 

Mr.  Hoit.  If  io  be  tbey  among  tbeii|- 
seKes 

Ik  C.  J.  Piuy  1(0  on  to  your  witnesses,  end 
do  not  s{»end  uur  Ume  in  such  trivial  stuff ;  lor 
thiit  is  all  stuff,  wt'rc  stuff. 

3Ir.  HoU.  My  lord,  we  wouM  make  out  our 
defence 

L.  C.  /.  l>o  so  if  you  can,  call  your  wit* 
Besses  ;  we  must  uot'g^^e  liberty  to  tvery  one 
ef  the  counsel  to  mnke  speeches  of  the  same 
thing,  over  and  over  agoin,  and  all  to  no 
purpose. 

Mr.  llolt.  This  mace  did  uot  belong  to 
3Ialin. 

L.  C.  J.  How  do  \ou  know  tliut .'  Can  you 
tell  whether  the  king  hod  uut  given  tiiemsuch 
|»owcr  ? 

Mr.  Holt,  It  was  never  given  by  the  king. 

L,  C.  J,  Does  i\w  king  question*  them  ibr  it  ? 

Mr.  HoU.  We  uill  pro\c  it  an  usnrfiation, 
end  can  shew  the  time  when  it  vras  first 
usurped. 

L,  C  J.  Tliis  way  of  behaviour  by  riots, 
looks  more  like  the  times  of  usurpation,  when 
nbbks  meet  to  meddle  with  government. 

1^1  r. .  My  lord,  1  desire  to  offer  only 

one  word  that  has  not  been  yet  said. 

L,  C.  J.  No,  I  wiH  hear  no  more  speeches ; 
edl  your  witnesses,  if  von  hm-c  any :  sure  you 
take  yourselves  to  be  in  your  common-halls, 
and  oounciNhoases,  making  speeches. 

Mr.  HoU,  Call  Edward  Higlcy  and  sir 
Thomas  Parkins. 

Mr.  FoUixfen,  May  we  read  the  old  charter, 
my  lord? 

,L.C,  J.  Ay,  read  what  you  will,  and  offer 
what  you  will  in  evidence  tor  younfelves  ;  but 
let  us  not  have  snch  doctrines  preached  among 
iii» as  settling  governments,  and  trying  rights, 
by  club-law. 

Mr.  Foilexfen.  God  forbid,  my  lord,  I  am 
awe  nobody  here  desires  anv  sucA  thing. 

Mr.  i/o/r.  Swear  EdwanfHigiey.  [Which 
was  done.] 

JL  C.  J.  Well,  what  do  you  ask  this  man  ? 

Mr.  /fi»//.  [Shelving  him  a  paper-book.] 
Is  that  a  true  copy  of  the  uld  charter  ? 

Hlgley,  \  es,  it  is. 

3Ir.  Poller  ten.  We  desire  it  may  be  wad. 

L.  C.  J.  ^Vliat  would  \uu  read  it  fur  ? 

Mr.  PolUjJcn,  By  thut  it  will  appear  the 
dection  was*  regular,  accordiug  to  the  old 
charter,  which  we  fay  is  still  in  force,  and  so 
we  in  no  fault. 

L,  C.  J  S^hall  we  enter  into  a  questiftn  of 
that  nature  here,  which  is  in  force  l**  No,  we 
will  not.  Why  did  you  commit  this  riot? 
Answer  that. 

Mr.  Pollejfrn,  By  the  old  charter,  my  lord, 
the  ma\'or  and  burgesses  art  to  elect. 

L,C.  J,  Ay,  Mr.  Pollexfen,  and  vou  know 
ibe  old  charter  of  London,  wus  to  t&o  mayor, 
cxmimonalty,  and  citizens  of  London,  to  choose 
A  otayor ;  and  we  know  that  tbo  mayor,  com- 


out  so. 

X.  C.  J.  Who  knows  in  a  cnyud  what  penon 
in  particular  makes  a  noise,  or  does  not  f  Yen 
were  where  you  should  not  have  been. 

Mr.  Pollexfen.  My  lord,  we  pray  Hie  charter 
made  to  this  town,  in  the  reign  of  Hemry  6« 
which  provides,  thai  the  mayor  shaU  be  ehoacn 
by  the  burgesses,  and  sworn*  by  the  preoediBg 
mayor ;  but  if  he  was  not  present,  ne  should 
be  syrom  by  the  coroner.  Your  lordslup  de- 
jects the  case  of  the  livery-men  by  the  dtr  of 
London  ;  that  is  by  virtue  of  a  particular  ny- 
law  :  but  in  our  case,  the  old  diarter  haTing 
prescribed  this  method,  you  will  not  take  it  ou& 
of  that  method,  without  thdr  prododog  eome 
by-law  for  it.  • 

L.  C,  J.  Yes,  yes,  we  shall  go  according  to 
the  constant  usage  within  memory,  because  w« 
will  not,  upon  this  information,  try  the  right 
one  way  or  otiier.  Shew  us  by  the  usage 
that  there  was  a  pretence  for  such  persons  as 
Mr.  Hacheverell,  and  the  others  here,  to  be 
prssent  at  the  dections. 

Just.  Wit  hint.  In  this  case  it  shdl  be  pre- 
sumed there  was  a  by  -law. 

Mr.  Pollexfen.  I  hope  yoa  will  presmne 
nodiing  to  make  us  guilty  of  a  crime ;  they 
ought  to  she^v  the  by-law  if  they  kave  any. 

X.  C.  J.  I  think  we  need  u«»t  trouble  our* 
sdves  about  that,  what  by-laws  have  been 
made  ;  but  we  find  these  persons  in  _ 
of  this  usage,  and  so  they  have  been"  for 
18  years  |Hist. 

Mr.  Pollexfen.  BIy  lord,  that  will  not  umkm 
them  a  title. 

L.  C.  J,  We  will  not  aUow  the  right  tn  U 
tried  upon  this  inlbrmation. 

Jnst  Withifu.  Mr.  PaUezfon,  what  do  yea 
speak  of  swearing  by  the  coroner  ?  That  covhl 
not  be  in  this  case,  for  the  obi  mayor  Wtti 
there. 

Mr.  PoUerfen.    Not  mt  the  sweving  if< 
Greaves.  ' 
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Oldham.  Yes,  I  riead  it  over  three  days  acra; 
Cicrk  reads.  This  is  dated  ■■■  of*  11.  fith. 


^Ir.  Farewell.  l^Ty  lord,  I  wonld  onlj  ob- 
scn'o  one  \\\\\\^  ;  tlio  crime  charged  upon  us, 
is  for  not  departius;  ai)cr  the  proclamation 
luadu  ;  ii'm?  I  do  not  observe  tliac  they  prove 
that  3Ir.  SachcvcruU  was  ever  there  aucr  the 
Iirodamation. 

L.  C.  J.  1  thought  indeed  you  T^ere  very 
full,  you  nere  so  eaufcr  to  speak  ;  but  your 
observation  is  very  much  in  the  wrone,  for  the 
proof  is  positive  that  Mr.  Sachcvcfreli  and  tlie 
vest  of  toe  conipaoy  staid  after  ;  but  because 
you  shall  observe  it  better,  call  Reynolds 
aiufaiu ;  vou  were  so  full,  vou  could  not  let  it 
alone  tillyou  were  tapt.  lleyDohls,  upon  yotir 
uaib,  did  you  make  proclamation  tliat  all  per- 
sons tliatwere  uot  summoned,  or  were  uncon- 
cerned in  the  election,  siioulil  dc|iart? 

Jiet/nolds.  Yes,  my  lord,  I  diil. 

L.C,  J.  Did  Mr.  Sacheverell,  ami  the  rest, 
stav  there  afterwards  ? — Retfttoldn.  Yes. 

jllr.  Stanhope,  Aly  lord,  the  mayor  I  think 
swears  he  diil  not  summon.';  any  one  :  the  in- 
formation is  laid,  that  there  wus  an  assembly 
(111) V  summoned  and  calle<l  before  him. 

/».  C.  J.  He  told  yon  he  S4?nt  to  Alderman 
I'arker,  and  Edy;e,  and  two  or  three  more,  to 
come  away  and  hear  the  charter  read  ;  and  he 
spoke  to  Serjeant  Difftaod,  and  he  was  huffish, 
and  did  not  reckon  himself  concerned  in  the 
new  charter :  for  it  seems  lie  was  not  continued 
in  hjk  place  of  recorder  by  it.  He  tells  you 
that  the  charter  was  read  to  them,  and  ^vitli 
luudi  ado,  he  that  read  it,  did  go  throiiq^h  with 
it :  but  he  was  mifffatily  intemijited  by  the 
noLse  that  viras  made  by  the  defendants  and 
their  rabble ;  tliis  proved  that  there  was  an 
assembly  sommoned  before  him,  sure. 

Just.  Withint.  Mr.  Stanhope,  do  not  you 
observe  too,  that  he  sent  to  church  to  summon 
tiiein  to  comn  to  him,  and  they  would  not  come 
when  he  sent  for  tlicm  ? 

Mr.  FoUedfen.  3Iy  lord,  they  should  pro- 
duce their  new  charter,  1  humbly  conceive. 

L.  C.  J.  I  tell  you  before  hand,  we  are  not 
tryincT  the  validity  of  the  new  chailor,  or 
thtt  old,  but  whether  you  are  giiilty  of  a  riot, 
or  no  ? 

l\Ir.  Jiult.  My  lord,  if  they  wcff!  in  possession 
oi'jjrovernmcntby  their  new  charter,  they  should 
nhew  tlial  new  charter  :  we  shall  sHew  you 
an  old  charter  to  the  mayor  and  burgesses 
there 

L.  C.  J.  Can  you  shew  a  charter  that  the  de- 
fendants were  mayor,  aldevnien,  and  bur- 
gesses ?    . 

Mr.  Holt.  Swear  I.uke  Oldham  [Which 
was  done.]  Look  over  that  book,  Mr.  Oldham, 
ii»  that  a  true  copy  ? 

Oldham.  This  is  a  true  copy  of  the  charter 
that  1  examined  at  the  IVnveV. 

Recorder.  When  did  you  examine  it  ? 

Oldham.  I  canuottell  you  the  particular  day, 
Sir. 

Recorder.  How  long  ago  is  it  that  you  exa- 
mined itP 

Oldham.  It  is  about  a  twelve-month  a{^. 

Mr.  Holt,  Upooyour  oath,  Lrit  a  true  copy  ? 


Ju^t. 'Wuhins.  Where  would  you  have  it 
read  Y  ^ 

31  r.  Pollexfen,  We  desire  he  may  read  that 
part  of  the  incorporating  the  town,  and  the  power 
of  choosiMj;;^  the  mayor. 

C/erk.  ^V  hereabouts  is  it.  Sir  ? 

Mr.  Poller/en.  Folio  81.  [Which  wa« 
read.] 

Mr.  Holt.  Call  sir  Thomas  Parkyng.  [Who 
appeared,  and  was  sworn.] 

L.  C,  J.  What  do  you  ask  this  gentleman? 

Mr.  Holt.  Pray,  Sir,  were  you  by  in  the 
CouDCil-Cbamber  at  Nottingham  on  Michael- 
mas-Day was  twelve-month  ?  r 

Recorder.  Pray,  Sir  Thomas  Parkyns,  let 
me  ask  you  one  question  ;  have  not  you  laid 
out  any  money  in  this  cause  ? 

Sir  2\  Parkyns.  No,  Sir,  not  that  I  know  of. 

Mr.  Stanhope.  Pray,  Sir,  were  you  present  in 
the  council-chamber,  when  Mr.  WiM,  the 
mayor,  was  there;  and  did  youseeBfr.  &u:he* 
verell,  and  Mr.  Hutchinson  come  in  ? 

Sir  T.  Parkynt.  Yes,  I  was  there. 

Mr.  Stanhope.  Pray,  how  did  they  detQean 
themselves  there  ? 

Sir  T.  Parki/n$»  Very  civilly,  for  any  thuig 
I  did  piTceive,  without  any  disturbance  to  th« 
court,  or  any  ^body  else. 

I\Ir.  Stanhope.  Did  they  use  any  gestures, 
or  behaviours,  to  occasion  the  inayor  to  go 


awav 


'»         . 


Sir  i:  Parkynt,  Not  as  I  know  of  at  all. 
Sir. 

Mv.  Stanhope.  Pray,  Sir,  will  yon  tcU  all 
your  knowleoge  how  the  thing  pawed  ? 

Sir  T.  Parkynt.  I  understandmg  there  waf 
to  be  an  election  of  a  mayor  for  the  town  of 
Nottingham,  u|)on  Michaelmas-Day,  as  has 
been  accustomed  time  out  of  mind,  a  verv  long 
while,  as  1  have  been  informed,  at  the  church, 
I  was  there,  and  went  to  the  usual  place  in  the 
chancel,  and  there  we  staid  some  time  till  aflter 
prayer ;  and  after  prayer  there  was  notice  of  a 
new  charter  comuig,  "tmt  then  I  believe  it  was 
not  come  ;  but,  as  they  were  called,  the  old 
charter-men,  alderman  Greaves,  and  the  re- 
corder, seneant  Bigland,  and  alderman  Edge, 
and  several  others,  iorty ,  1  believe  I  could  name, 
did  fiend  to  Mr.  Wild,  the  mayor  that  then  was, 
and  Mr.  Ripfirn,  and  others,  who  were  then  at 
i  the  tov^n-hall,  and  desired  them  to  come  up 
i  to  the  chancel,  as  I  am  informed,  in  onler  to  an 
election  of  a  new  mayor  :  but  they  did  not  come, 
hut,  as  I  heard,  they  sent  word  back  again,  to 
desire  alderman  Greaves,  and  the  rest,  to  come 
down  to  the  Town-hall,  which  accordingly 
was  done. 

Mr.  Poller  fen.    And  what  happened  there? 

Sir  T.  Parkyns.  1  w.is  there  along  u  it h  them, 
and  went  into  the  Town-hnll  and  so  into  a  room 
which  1  conceive  they  call  the  council-cham- 
ber :  and  thei'e  upon  sereral  discoun^es,  there 
were  some  were  for  goinsf  to  voting  for  a  new 
mayor,  and  there  were  8<»me  that  did  say,  thoy 
had  a  aew  charter,  and  they  must  have  a  mayor 
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acocrdiojr  id  that  new  charter ;  whereii|ioii 
thsy  douivd  il  might  be  read,  but  there  was 
no  ansfrer,  1  thmk,  made  to  that :  Ididieethe 
thing  they  said  was  the  new  charter  in  a  box  : 
1  think  it  was  ao,  but  I  did  aot  aee  it  out. 

Mr.  Cbm&f.  Then  it  was  not  read  while  jon 
were  there  r 

Sir  r.  Parkyns.  1  did  not  hear  a  word  of  it 
read  ;  but  I  thuik  there  waa  ahWrman  Edge  did 
aay,  I  do  not  know  how  I  am  to  act  by  the  new 
chvter,  bat  I  understand  what  I  have  to  do  by 
the  old  charter  very  well,  therefore  we  will  pro- 
ceed to  the  election  of  a  new  mayor ;  and  then 
upon  that  account  they  did  go  to  voting,  and 
several  votes  there  were  for  several  persons,  as 

ricularly  for  Mr.  Edge  himself,  and  some 
Mr.  Toplady,  but  the  most  for  alderman 
Greaves ;  and)  when  they  did  understand, 
as  I  conceive,  that  alderman  Greaves  had  the 
majority  of  votes,  then  they  did  rise  up,  and 
went  away. 

Mr.  PotUxfen.  Who  did  ? 

Sir  7.  Parkyns,  The  mayor,  Mr.  WiU,  and 
aldarman  Rippon. 

Mr.  Stanhope,  Pray,  Sir,  did  the  mayor  stay 
an  the  while  the  Poll  was  ? 

Sir  r.  Parkynt.  He  was  there,  I  am  sure 
while  they  voted  ;  that  I  am  certain  he  was  ;  1 
oannot  say  he  was  there  all  the  time. 

Mr.  Pollexfen.  Did  he  oppose  the  election  ? 
,  Sir  T.  Parkins.  No. 

Mr,  PoUexfen.  Was  there  any  prodaniation 
made  lor  any-body  to  depart  ? 

Sur  T.  Parkgnt.  None  that  1  heard  of. 

Mr.  Holt,  n  lien  the  new  charter  was  pro- 
duced, was  it  desired  by  any -body  there,  tliat 
it  might  be  read  P 

Sir  T.  Parkym.  Yes,  Sir,  tliere  was  some 
that  desired  it  might  be  read. 

Mr.  LacelL  Why  was  it  not  reail? 

8ir  7.  Parkyns,  *I  cannot  tell  that '!  but  I  did 
hear  they  should  shew  BIr.  Edge  his  name  in 
the  new  chtAer ;  and  they  did  believe  he  was 
oontinuad  in  his  phuie,  and*I  think  Mr.  Edge  re- 
plied he  hail  hk  place  by  the  old  charter  during 
fife;  and  by  that  chaitef  he  kuew  how  to 
act ;  he  could  not  tell  what  he  was  in  the  new 
charter? 

Mr.  FartvelL  Pray,  Sir,  did  any  of  the  old 
ehaitar-men  oppose  tlie  reading  of  the  new- 
chanerf 

Sir  T.  Parkyns,  No,  indeed.  Sir,  not  that  I 
know  of. 

It.  C.  J.  Pray,  Sir,  let  me  ask  you  a  ques- 
tion or  two,  you  are  a  burgess  of  this  town, 
are  you  not? 

Snr  r.  Parky m.  Yes,  my  lord. 

L.  C.  J.  How  many  years  have  you  6een  a 
buvess  ? 

mr  r.  Parkym.  Several  years. 

X.  C.  J.  Were  yon  ever  at  an  election  before  ? 

8ir  7.  Parkyns.  No,  but  I  have  been  at  se- 
veral of  their  meetings. 

X.  C  J.  How  came  you  to  be  there  at  this 
tee? 

flb  7.  Parkyns,  Upon  no  invitation  by  any 
koty,  bvi  vf^tB  in^  own  accord. 


L,C.J,  How  came  you  lo  aceovd  upon  thai 
time  more  than  upon  anotlMr  f 

Sir  7.  Parkym.  Thily,  my  lord,  I  camMl 
answer  ytm  to  that 

L.  C.  /.  No,  I  believe  noi ;  but  let  me 
ask  you  another  question:  who  gave  their  volea 
there? 

Sir  7.  Parkynt.  Several  gave  their  volet. 

L,  C,  J,  Did  you  give  any  vote  ? 

Sir  T,  Parkyns.  No,  my  lord,  I  gave  no 
vote. 

L. C.  J,  What  did  yon dothere ? 

Sir  7.  Parkas,  There  were  several  dhc^ 
gentlenien  of  the  country  there  beaides  mc 

L,  C.  J,  Ay,  there  were  aeveral  there  thcl 
liad  nothing  to  do  there,  and  which  should  not 
have  been  there  :  did  not  you  hear  any  procla- 
mation made  at  all  ? 

Sir  T,  Parkvns,  No,  my  lord,  I  did  not. 

L,C.J,  Did  you  hear  no  crying  out  intho 
council-chamber,  A'Greaves  Mayor,  A  Greaves 
Mayor ;  No  New  Charter ;  No  New  Char- 
ter! 

Sir  7.  Parkyns,  I  did  not  hear  any  outcry 
ataU. 

L,  C,  J.  Did  you  hear  nothing  aaid.  Pray  slay 
the  books,  pray  stey  the  books  ? 

Sir  7.  Parkyns,  ho,  my  hMrd,  1  did  not. 

L,  C,  J,  Pray,  did  you  observe  any  thaiig  in 
the  world  about  the  mace  there? 

Sir  7.  Parkyns.  Yes,  1  did. 

L.  C,  J,  Pray  let  us  hear  that,  for  laee  tov 
did  not  hear  a  great  deal,  nor  any  thing  inJoed 
that  other  people  heard  ;  now  let  oo  know  whal 
you  did  see  ? 

Sir  7.  Parkyns,  The  M  mayor  went  away 
w  ith  two  of  the  maoes,  I  think,  and  one  wtm 
left  behind;  and  presently  after cnmea  kmik 
Mr.  Malin,  and  demanded  the  other  mace. 

L.C.J,  Of  whom? 

Sir  7.  Parkyns,  Indeed,  I  cannot  tell,  my 
lord. 

Justice  Wit  kins.  What  answer  was  given  t 

Sir  7.  Parkyns,  There  were  aeveral,  I  can- 
not tell  the  particular  names,  that  said  they^ 
had  as  mucfi  interest  in  it,  as  Malin  in  the 
mace  ;  and  the  reason  was  this,  it  was  bought 
by  several  contributors. 

L,  C.  J,  Who  was  that  said  so  ? 

Sir  7.  Parkyns,  Indeed,  my  lord,  I  cannot 
tdlparticularly. 

L,  C.  J.  Alack-a-day  !  now  we  have  forgot  ^ 
all  again  ;  pray  did  not  you  see  the  thuM[' 
called  The  New  Charter  as  you  eiprcssed  il  r 

Sir  7.  Parkyns.  No,  I  did  not  see  it  eol  ef 
the  box. 

L.  C,  J,  Did  you  observe  when  Mr.  £dg# 
called  to  read  the  charter  ? 

Sir  7.  Perkyns,  No,  my  lord,  I  did  not      ' 

L.  C.  J.  I  mean  when  he  apoke  to  my  hp^ 
ther  Bigland  to  read  it. 

Sir  T.  Parkyns,  My  lord,  I  was  there  §mm 
the  beginning  to  the  end.  If  you  please  to  htm 
tne,  my  lord,  1  will  answer  you  to  whift  yM 
ask  me  :  1  think  the  mayor,  Mr.  Wild*  4i 
speak  to  seneant  Bioland,  and  asked  " 
•omethiaf  m  advice,  M  whil  it  im  I 
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not  tell ;  it  was  some^hingf  concerning  the  new 
and  the  old  charter  ;  and  aerjeant  Bi^land  an- 
swered him,  Do  you  ask  me  as  recorder,  or  as 
counsel  ?  Truly,  1  0>re^  what  reply  was  made. 
Mr.  Poliexfen.  This  gfentleman,  my  lord, 
was  not  in  the  hall. 

Recorder,  Did  you  see  any  struggling  about 
getting  the  mace  away  ? 

Sir  T.  Parkyns.  ^o,  I  did  not.  Sir. 
Recorder,  How  came  Somner  to  leave  the 
mace  behind  him  P 

Sir  T.  Parkynt.  I  do  not  know,  I  cannot 
tell. 

Recorder.  Did  yon  hear  any  thing  saki  by 
Mr.  Sacheverell  ? 
Sir  T,  Parkym,  No,  I  do  not. 
Justice  Wiihins.  Did  not  he  say,  Hold  the 
books,  Stop  the  books  ? 
Sir  T.  Parkyju.  No,  I  do  not  remember  it. 
Mr.  Holt,  Fray  did  you  stay  as  long  as  Mr. 
S^chererell  staid  ? 

Sir  2\  Parkynt.  I  staid  as  long  as  they  all 
staid. 

Justice  HMomay.  Did  you  obserre  no  noise 
nor  uproar  ? 

Sir  T,  Parkynt,  No,  by  my  soul,  not  I. 
^Justice  lfo/2ovffy.  That  is  strange.  ^ 
Mr.  Holt,  He  was  not  in  the  ball  where  the 
noise  was. 

L.  C.  J.  But  could  he  be  in  the  next  room, 
and  not  lieartlie  hubbub  ? 

Sir  2\  Parkynt,  My  lord,  I  said  1  was  in 
tlie  place  called  the  council  bouse,  and  I  did 
not  stir  till  they  aJI  went  out  together. 

Recorder.  Was  not  yon  at  &e  proclamation 
at  the  market  place  P  and  was  there  no  throw- 
ing up  of  hats? 

Sir  T.  Parkym.  Yes,  they  did,  when  they 
said  God  save  the  king,  the  people  said  Amen 
and  threw  up  their  hats. 

Mr.  Stanhope.  Pray  did  you  hear  "Mr,  Sacfae- 
yerell  desire  them  to  be  quiet  and  [leaceable? 
Sir.  T.  Parkyns,  Yes,  1  did  so. 
L.  C,  J.    Did  you    hear   Mr.    Sachererell 
when  he  spoke  to  the  mayor  in  the  hall  ? 

Sir  2\  Parkyns.  No,  1  was  not  in  the  hall 
at  all. 

L.  C,  J.  Did  you  hear  him  when  bespoke  to 
the  mayor  in  the  council  chamber  ? 

Sir  '1\  Parkyns.  Not  that  I  do  remember. 
Justice  Holloicay.  You  say  you  heard  Mr. 
Saoheverell    speak  to  them  to  be  quiet  and 
peaceable  ? 

Sir  2'.  Parkyns.  No,  not  there,  but  it  was 
.   at  I^Ir.  Greaves^s  own  house. 

Justice  HoiUway.  Was  there  any  uproar 
then  there  ? 

Sir  T,  Parkyns.  No,  my  lord,  but  I  will  tell 
you  tiiere  was  a  multitude  of  people  there,  and 
a  great  deal  of  rabble  like  to  be,  and  Mr. 
Sadiererell  desired  tlie  {leoplc  to  do  their  bu- 
siness with  all  modesty- ;  and  I  tliink  there 
never  was  so  great  a  number  of  people  that 
ever  carried  themselves  more  civilly  than  they 
did.  I  did  not  hear,  by  the  oath  I  have  taken, 
oat  angry  patsk>nale  wmrd  or  any  thing  of  that 
kind. 
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Recorder,  They  were  all  of  a  side  then. 

Mr.  Stanhope.  Were  you  by  when  Mr. 
Hutchinson  was  sent  with  Mr.  Gregory  ?  What 
was  he  sent  for? 

Sir  i*.  Parkyns,  I  can't  tell  that,  but  I  did 
hear  they  did  go. 

Mr.  Stanhope.  Was  he  sent  to  demand,  or 
desire  the  mace  ? 

Sir  T,  Parkym,  Indeed  I  can't  tell  how  it 
was. 

L,  C.  J,  He  can  tell  nothing  ? 

Recorder Ji  I  tiiere  he  was  worse  fnght- 
ed  than  aldo-man  Parker,  he  has  forgot  all. 

Mr.  Pollexfen,  .  Swear  Mr.  John  Tbinn. 
[Which  was  done.]  Pray,  Sir,  were  you  nre« 
sent  on  Miehxlmas-day,  at  the  dectkm  of  the 
mayor  of  Nottingham  P      ^ 

Thinn,  My  lord,  I  hear  there  are  sereral 

fmtlemen  indicted  lor  a  riot  at  tiuit  time,  I  hope 
shall  receive  no  prejudice  for  giving  my  m-. 
formation  here. 

L.CJ,  What  do  you  mean,  Mr.  Thinn? 

Tkinn,  My  lord,  I  understand  by  some  per- 
•ens,  that  there  is  like  to  be  an  information 
brought  against  me,  if  I  give  my  evidc^we 
here. 

L,  C,  J,  Prithee,  man,  we  ki\pw  nothing  at 
all  of  the  evidence  or  information ;  if  y<m  will 
evidence,  you  may. 

Mr.  Pollexfen,  Pray,  Sir,  were  yon  present 
when  this  matter  was  transacting  on  Michael- 
mas-dsyP 

Thinn,  I  happened  to  be  in  the  oonntry  at 
that  time,  abont  a  business  between  Mr.  Edge 
and  myself;  we  are  copartners  In  an  estate, 
and  we  were  then  upon  a  partition ;  and  on 
Michaelmas-day  I  went  to  church,  and  being 
at  church,  and  seeing  a  great  deal  of  company 
in  the  chance],  1  went  to  see  the  visual  cere- 
mony of  choosing  the  mayor,  and  so  forth.  I 
was  there  then,  and  while  1  was  there  in  the 
church,  1  staid  there  near  an  hour,  1  believe 
atW  prayer  was  done,  and  there  was  an  ex- 
pectatk>n  of  the  olil  mayor,  and  others,  to 
meet  together  upon  the  electkni,  but  nobody 
came :  but  at  last  there  was  some  message 
came  down,  I  know  not  by  whom,  nor  trom 
whom,  but  the  general  vogue  was,  that  it  caine 
from  Mr.  Wild  the  old  mayor,  and  that  be  had 
sent  down  to  desire  the  company  to  come  down 
to  the  hall,  but  I  cannot  say  who  brought  the 
message ;  and  upon  this,  all  the  company  went 
from  me  church,  up  to  the  hall,  and  I  went 
with  alderman  Edge,  who  was  tlic  person  I 
had  business  with  ;  we  went  through  a  great 
room,  the  town-hsll,  and  then  there  is  a  little 
room  within,  I  think  they  call  the  council- 
chamber,  and  a  great  table  within  a  rail,  as 
this  may  be ;  and  I  remember.  I  sat  down  be- 
hind the  alderman :  I  could  observe  nothing  of 
heat  among  them  at  all,  nor  the  least  word 
that  I  observed,  of  gangling.  There  was  a  box 
upon  the  table,  which  they  said  was  the  uew 
charter,  but  it  was  not  read ;  but  Mr.  Edge  was 
offered  to  read  his  own  name,  to  shew  that  h(» 
had  power  to  act  in  it ;  but  he  did  not  know 
how  fiur  h«  might  act  by  that,  and  therefore  li  t' 
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Kn^w  rr  was  rrtunied  I  caiinot  say  :  but  aAer 
that,  as  I  talc  it,  ihrrv  w  uh  Marman  IHu-ker 
and  «IJl  nnaii  Ri(>|M»n  iliil  comeand  i|»ciik  to 
tlm  <^)ni[fMiiy,  and  said  the  mayor  d»iir<l  thi'iu 
to  roiiir  iliiviu,  tor  tiicy  luid  ilif!  mfw  i-liartrrt 
and  \\r  w ::«  tn  have  tlii-ir  adi  iiu  how  to  prnccvtl 
upon  it.  \\  liilethey  sat  thcic,  I  walked  froiii 
tho  chiirrh  tt)  t!ir  trmn-hall;  and  in  a  little 
nliili>  I  hi:  company  rrom  chiirrh  cauio  to  tlie 
town-hall :  iihen  thc^v  urn-  thor«\  tht*  luavor 
desiroil  scijrunt  lii|;:laiid\  nd\i<:i;  how  to  |>nH 
cix'd  upon  thr  Dt^w  rharici- ;  >ays  lie,  do  you 
doire  my  adiicf  on  nroriltr  nr  as  ruunsel  ? 
aud  I  tliiiik  as  to  that  lir  ^avr  uu  answer.  The 


was  proceediogto  iwear  the  officer  accoidin«; 
to  the  oUl  one. 

Mt.  PoUerfen.  Was  there  any  cry,  or  any 
noise  ihere  ? 

Thinn.  I  do  not  know  that  I  hoard  any  oiio 
say  any  harsh  or  ill  wurtl ;  there  was  uot  90 
much  as  a  shout. 

L.  C.  J.  Did  you  hear  any  huhhub,  or  tu- 
muit? 

Thimi.  No, my  lord,  nniiu  the  room  where 
we  were. 

X.  6*.  J,  Did  you  in  any  otluT  room  ? 

Thinn.  I  raniiut  tell  thai,  there  was  a  great 
mauy  pet»ple  about  the  windoiv. 


Mi\  Ihlt.  Did  the  old   mayor,  Wild,  stay  j  likv  (picstioti  he  pet  tn  Mr.  Ed;;|^»;  and  Mr. 


there  while  tb^-y  elected  Mr.  Greaves? 

Th'mn.  Hestaid  tlirre  some  of  thr  time. 

Mr.  Stanhope,  Was  he  tiierc  all  tjie  while  ? 
,      Thinn,  I  eaanot  say  hut  tliat  some  ot  the  al- 
denueo  staid  ail  the  time,  and  suuie  of  tliem 
gave  their  votes  for  31  r.  ( I'reni  cs. 

Mr.  Uveil,  What  did  Kdge  do.' 

Thinn,  He  took  the  jtoU,  ami  tt>  the  hi-si  nf 
my  remembrance,  .ihlennun  Parker,  tliut  is 


.  Kdqfc  ivti-rii-d  it  to  hcrjeani  BirrUurt's  auswer. 

I  and  I  think  it  was  a  tery  ^uud  on»  AtW  a 
vhile,  suiiR-  of  thr  i-fnU|iun}  that  used  to  be 
the  elci  lur»  of  mayors  an«l  bherifTs,  bein|jf  of 
the  rlulhin^,  cried*,  let  us  go  tn  the  poll;  and 
1  iliiiik  .^h-.  ImI'^*^  began  to  take  the  |ioll,  and 
then*  was  sevci^al  that  did  vote,  but  that  was 
the  '^Liii  rii  ery  of  those  that  wire  inclined  to 
the  new  and  to  the  old  charters.    iSome  that 


oueof  the  aklerineu  that  has  been  here,  gave  i  uerc  iu  tbe  itcu  charter  gave  their  voles,  but 
bis  vote  for  Mr.  Kdge.  :  n«>:rur  (iicavcM  ;  1  ilu  not  remember  any  one 

Mr.  LovilL  Dill  the  ma} or.  Wild,  sta\    till  '  dM  v  hi-n  \\w  poll  was  taking. 
the  poll  was  cast  up  1'  j      L.  C  J.  \\  im  directed  the  |>oII,  pray  ? 

L.  C.  J.  I VII,  we  hrar   nothing  of  a  poll ;  !       i\U.  1  tiling  it  «v:ls  sonic  that  were  f< 


Who ga\ e  you  authority  to  poll :' 

Mr.  LovelL  He  tliut  was  in  tlie  m*w  charter 
app«»inted  mayor,  yd  Maid  to  see  the  election., 
and  then  went  away. 

Mr.  Poiicdfcn.  Sir,  did  you  hear  any  pro- 
clamation made  in  the  council -chamber  ? 

Thinu,  No,  ttir  ;  I  came  fi-om  church  with 
Mr.  Edge,  and  the  rest  of  the  gi^itlemen« 

L.  C.  J.  Were  you  there  when  Greaves  was 
•worn  ? 

Thinn.  Truly,  my  k>rd,  1  don't  remember 
that  I  was. 

L.  C.  J.  1  desire  to  know  by  what  authority 
BIr.  Edge  swore  bim  :  let  him  look  upon  the 
statute  of  Prcmunire,  and  consider  with  him- 
self about  it  a  little. 

Just.  Withins.  As  far  as  1  find,  this  gentle- 
man was  not  much  concerned,  aud  did  not  mind 
what  was  done. 

Thinn.  No  truly,  Sir,  not  I,  much. 

Mr.  HoU.  Did  Mr.  Sacheverell  go  with  you 
or  stay  behind. 

Thmn.  We  went  all  together. 

Mr.Blencow.  Pray  swear  Mr.  Pole.  [Which 
was  done.] 

Mr.  Stanhope.  Pray,  Sir,  were  you  in  the 
council -chamber  at  >fottingham  oti  Michael- 
mas-day was  twelve-month  ?  Pray  tell  us  what 
bappened  there. 

Pole.  I  have  lived  iu  Nottingham  about  12 
years.  I  used  to  go  and  see  the  iKa>oraiid 
other  oiticers  sworn:  upon  this  day  I'was  at 
church,  and  they  went  to  prayers,  and  af\er 

gmjers  were  ended,  I  think  there  was  Mr. 
regory  and  Mr.  Hutchinson,  as  I  take  it,  sent 
by  some  to  desire.tlie  mayor,  that  was  \\  ild,  to 
come  to  church,  that  they  might  proceed  10  an 
•lection  according  to  the  okl  charter;  but  wiiat 


for  tbe 
oM  charter;  but  I  think  it  was  the  general  de- 
siio  t'i  ifoto  ilif  poll. 

L.  C.J.  Who  took  the  [toll.'* 

Vv.'c.     3Ir.  l:idgctook  ir. 

Ml-.  JIiK*.  Dill  the  old  mayor  |>ropofie  the 
eltciiou,  «>r  tin?  new  mayor,  or  no  'f 

Poll.  No,  1  do  uot  know  he  pn>poscd  it, 
but  it  WAS  piittoliim. 

Mr.  ^.';i'(.^i'yie.  Was  he  |U'e.(sciU  at  the  Sec- 
tion ': — Puit.  Ves,  he  was. 

Mr.  S.'anhojtc.  Was  he  present  when  the  poll 
was  taken  ? 

Pole.    \  es,  he  was. 

Mr.  Siunhopc.  Did  he  contradict  it  ? 

Pole.    I  ciimiot  sAy  he  did  contradict  it. 

/..  (■'.  J.  How  many  of  tliese  elections  have 
you  beeu  at  before  f 

Poll.  I  was  not  by  at  the  nomination  ;  that 
I  could  not  be,  for  thoy  excluded  all  but  thoso 
that  had  votes. 

L.  C.  J.  I  low  came  you  to  be  so  busy  at  to 
be  there  at  this  time  ? 

Poie.  I  went  of  my  o\\  n  accord ;  1  was  not 
di'sired  by  any  IknIv,  an\  more  now  than  other 
years,  but  used  as  much  as  I  could  to  endeavour 
to  he  at  the  swearing  of  them  ;  lor  they  ex* 
chidcfl  all  people  usually  «>ut  of  tlie  chauoel, 
>thcre  the  election  used  to  be,  if  they  werenpt 
of  the  clothing. 

Mr.  StanJiope.  Who  gave  the  oath  to  the 
person  eicctc  d  usually  ? 

Pole.  The  cx^roner  used  to  give  tht  mayor 
his  oath. 

Mr.  Lovcll,  Who  used  to  take  the  poll  aft 
other  elections  ? 

Pole.    1  cannot  say  who  took  it,  because. m 
were  excluded  the  chancel ;  but  it  has 
reputed  that  Mr.  Edge  used  to  take  it. 
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Pole,  I  cannot,  indeed,  my  lord,  name  any 
particularpenon. 

Just.  HolUrway,  Did  you  hear  Mr.  Sache- 
▼erell  speak  any  thine  about  the  books  P 

FoU.  J  think  I  did,  I  believe  it  was  one  of 
the  cbthing. 

X.  C.  J.  Prithee,  canst  thee  not  guess  who 
that  man  of  the  clothing  was? 

Pole,  If  I  do  g^uess,  my  lovd,  I  cannot  speak 
positively. 

X.  C.  J,  Prithee,  do  not^y  so,  I  know  thee 
canst  if  thou  wilt,  cptne,  recollect  thy  memory. 

Pole.  My  lord,  I  would  remember  it,  and 
^  tbejpersoli,  if  I  conM,  but  I  cannot. 

L,  C,J,  But  as  near  as  thee  canst  guess,  I 
know  thee  hast  a  good  guess  with  thee. 

Pole,   Indeed,  my  lora,  I  cannot 

Mr.  Pomit.  Did  yon  observe  that  he  did  fmy 
ways  concern  himself  about  the  electioo,  MTr. 
Sacheverell  I  mean? 

L.C,J,  Whatdidhedotbeie,Mr.Powia? 
he  was  present  there. 

Recorder.  Was  not  he  the  head  of  the  okl 
charter  party  ? 

Pole.  The  okl  charter  people  took  it  that  die 
surrender  had  been  surreptitiously  obtained,  and 
I  think  he  might  say  they  had  a  good  right  to 
insist  upon  the  oki  charter. 

L,C.J,  Who  said  so  ?  BIr.  Sacheveren  ? 

PoU.  I  believe  I  did  hear  him  say  sometbio^ 
to  that  purpose,  bat  I  cannot  positively  say" 
what;  1  d^  not  undertake  to  say  what  par* 
ticular  persons 'spoke  that  day. 

Recorder,  Wasnot  heforreadingofthenaiF 
charter,  upon  your  oath  ? 

Pole,  I  cannot  tell  whether  he  was  or  no. 

Recorder.  Did  he  not  bid  the  people  ^ 
quiet? 

Pole,  I  cannot  say  I  heard  any  such  thing. 

Mr.  Ward.  Did  not  you  hear  him  say  any 
thing  to  the  mayor  when  he  came  into  tba 
council- house? . 

Pole.  No,  I  did  not. 

Mr.  Ward.  Did  not  you  hear  the  Serjeant 
make  proclamation  for  aU  people  to  depart  that 
had  no  business  there  ? — Pole.  I  did  not. 

X.  C.  J.  What  say  you,  Reynolds,  did  you 
make  proclamatioii  in  the  couiual  house  by  the 
mayor's  direction? 

Reynolds,  Yes,  I  did. 

X.  C.  J,  And  yet  you  said  jrou  staid  there  all 
the  time. 

Mr.  Blencow.  When  the  shout  was  in  the 
hall,  pray,  where  was  Mr.  Sacheverell  ? 

Pole.  He  was  in  the  council-chamber :  the 
occasion  of  the  shout  to  be  in  the  hall  was  this, 
when  the  poll  was  taken,  and  the  nu^rity  ap- 
peared to  be  for  Greaves,  Mr.  Hutchinson  was 
sent  to  acquaint  the  mayor  with  it,  and  to  de« 
him  to  come,  and  be  present  at  the  swearing  of 
him. 

X.  C.  J.  Who  sent  him  ? 

Pole,  Mr.  Hutchinson  and  diey  can  tell 
themselves. 

X.  C.  J,  But  who  do  you  say  sent  him  ? 

Pole.  I  can*t  tell  particulaily,  they  can  best 
tell. 

Q 


Mr.  Blencow.  Who  came  to  fetch  you  from 
church?' 

PoU.  I  think  alderman  Rippon  and  alder- 
man Ptoker  did  desire  them  to  come  to  the 
tewn-ball,  and  1  think  Malio  was  there,  bat  I 
<:annot  tell  wbftt  he  said. 

Mr.  Blencow.   Who  was  at  church  then  ? 

JL  C.  J.   Pray,  were  yon  desired  to  come  ? 

Pole,    No,  I  was  not. 

L,C,J,  Was  Mr.  Sacheverell  ? 

Pole,    No,  I  do  not  know  that  he  was? 

Mr.Stankope,  When  these  gentlemen  came, 
did  they  behave  themselves  civilly  ? 

Pole.  Yee;  I  saw  nothing  but  civil  beha- 
Tionr :  there  was  a  great  concourse  of  people, 
I  believe  most  of  the  well-wishers  to  the  old 
and  new  charter  were  there  that  day. 

X.  C.  /.  Can  you  say  you  did  not  hear  a 
great  deal  of  noise  and  hubbub  ? 

Pole.  I  cannot  say  so,  nor  truly  can  I  say 
Idid.  ^ 

L.C.J.  Do  you  beUeve  ywk  did  or  not  ? 

Pole.  But  I  believe  I  mij^t  hear  some 
MNse;  but  I  was  in  the  councu-chamber,  not 
k  the  hall. 

Just  HoUowaj,  Was  sir  Thomas  Parkyns 
there?— Po^.    Yes,  he  was. 

L.C.J.    Was  BAr.  Thinn  there  ? 

Pole.  Yes,  I  think  I  sat  next  him  when 
they  came  from  church :  1  did  desire  to  see 
the  proceedings  of  the  day,  and  I  think  I  dined 
with  the  eoDinany,  and  went  in  with  the  first 

X.  C.  /.  Did  you  see  any  thing  about  a 
naoe? 

Pide.  Yes,  I  think  1  did  see  something  about 
a  maoe. 

X.  C.  J.  Why  then  prithee  tell  me,  as  near 
as  thee  can  guess,  what  thee  didst  see  about 
the  mace. 

.  Pole.  When  they  went  out.  Wild  and  his 
company,  the  room  was  full  of  company  ;  and, 
as  I  take  it,  Mr.  Malin,  or  whoever  it  was  that 
was  to  take  it,  did  forget  the  mace  behind  him  ; 
and  somebody  coming  fur  the  mace,  I  think 
there  was  one  of  the  gentlemen  of  the  council 
did  put  it  from  him,  and  would  not  let  him 
have  it. 

X.  C.  J,  Ay,  come,  who  was  that  one  gen- 
tleman of  the  council  ? 

Pole.  I  cannot  be  positive,  t  believe  it  might 
be  Mr.  Salmon,  or  Mr.  B— — . 

X.  C.  J.  But,  prithee,  wilt  thou  tell  me  that 
there  was  no  shouting,  nor  noise,  nor  hubbub  ? 

Pole.  In  the  council  chamber,  J  am  satis- 
fied as  to  myself,  1  heard  none  and  believe 
there  was  none;  1  nill  not  say  there  was  not 
in  the  hall,  for  1  was  not  there. 

Just.  Holloway,  Did  you  hear  any  one  cry, 
Stop  the  books  ? 

Pole.  I  think  there  was  at  that  time  a  dis- 
pute about  the  books. 

X.  C.  J.  Ay,  tell  me  now  who  that  dispute 
was  between  ? 

Pok.  I  think  it  was  among  the  gownmen 
that  were  of  the  coimcil. 

X.  C.  J.  You  say  well,  name  me  some  of 
them  now. 

TOU  X. 


/ 
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X.  C.  J.  Bat  wlio  told  you  to?  or  did  any 
body  tell  Tuufo? 

Po/e.  1  was  told  so  by  sereral  persom  that 
were  «cnt. 

L.  C.  J.  Prilbee.  i»  ho  tukl  (Ik  t*  ? 

Vole,  1  beliero  T  may  hare  heard  it  from 
buiiseli^  tbat  be  wan  Bent. 

L.  C.  J.  Who  did  be  tuU  jroii  sent  biin  ? 
Pole.  He  did  not  tell  roe  who  |iarticularly. 

■kir.  FurcaiU.  Wy  lord,  I  desire  lo  a&k  Kev- 
noUs  this  qoestion  ;  Who  was  there  htudefl 
tbat  beard  you  iiiakc  the  prodaniatiou  ? 

Re^HoidM.  The  ina\  or  was  there. 
JiMt.  HollMnaif.   Tbey  made  such  a  noise, 
that  perhaps  every  body  could  not  hear  it. 

BIr.  Poilejt'em.  Pray  swear  Mr.  Slater. 
[Which  was  Jone.] 

Mr.  Holt,  Were  you  in  the  council-chain- 
ber  on  Michaelmas- day  was  twelvemonth  in 
Nuttiiighani  ? 

Slitter,  Yes,  J  was. 

Mr.  Hoit.  IVay,  give  me  an  account  of 
vbat  |>ahsed  tliere,  and  what  vou  observed. 

Slater.  I  was  at  St.  Mary's  Church  with  them, 
and  came  down  from  th<;  eliiurch  with  tliem  to  the 
CMUicih house ;  and  when  they  came,  they  went 
iBto  the  council -house  to  the  mayor  that  was 
then,  aklcrmati  Wild,  and  there  they  went  and 
staid  some  smalltime:  and  then  the  mayor  and 
^kkrmen  came  out,  ajid  came  to  the  common- 
Kail,  ami  staid  a  nretw  considerable  time ;  and 
then  came  Mr.  Uutcninson  and  Mr.  Gregory 
to  his  worsliip,  and  tokl  him,  and  it  please  your 
worahip,  the  council  desires  ymi  to  come  and 
hear  Mr.  Greaves  sworn  mayur  ;  and  at  tbat 
word,  the  msyor  replied  to  them,  that  ho  would 
come  to  them  presently,  if  they  shouki  liare 
done  there :  so  presently  after  some  cried  out 
A  Greaves  liiayor,  a  Greaves  mayor ;  and  al- 
flerman  Bippoii  and  others  hid  tlicm  hold  their 
tOBgues,  or  it  should  be  worse  for  them ;  but  b4iU 
tbey  cried,  A  Greaves,  a  Gpca\  es. 

LC,  J,  Where  was  tbat  P 

Slater,  In  the  common- hall. 

Mr.  PoUej^en,  What  the  burgesses  cryod 
out  so,  did  they  ? 

Slaltr.  The  people  in  the  hall. 

Recorder,  Was  not  you  one  of  tlie  shouten*? 

Slater.  No,  1  did  not  dlioui. 

L,  C,  J.  Were  you  one  of  the  clothiug,  (»mc 
of  the  council  of  the  town  ? 

Slater,  No,  myr  lord,  1  was  not. 

L.  C.  J.  What  business  had  you  there  1' 

Slater.  I  weLt  to  see,  as  otiiers  did. 

/ust.  WiiJuHt.  What  trade  arc  you  f 

Stater,   I  am  a  laylor. 

Just.  WUhim.  IM  you  use  to  go  to  church  ? 

Slater,  yes,  Sir. 

-  i^.  C  J.  You  say  the  people  did  shout,  A 
Greaves  mayor;  did  vou  hear  them  among 
Aat  shout,  cr)-.  No  New  Charter,  No  New 
Cbaiter? 

Slater.  I  caiiaotsay  any  thing  of  that. 

L.  C.  J.  Canst  thee  say  thou  didst  not  hear 
auy  such  shoot  f 

water,  For  m;^  part,  I  can  safely  say  1 
Keard  nothing  of  it.     Then  I  see  alderman 


Wild  take  a  book  in  bis  hand,  as  to  take  an 
oath,  an<l  tlien  theiv  was  a  shout,  A  Grsavas 
mayor  ;  and  alderman  Paiker  went  off  from 
the  bench,  and  said,  A  Riot,  a  Riot. 

Mr.  Policj/en.  SwettrRc^rRylcy.  [Whidi 
was  dour.] 

Mr.  Holt,  Pray,  ware  vou  at  the  election  of 
a  new  mayor  at  Michaemias-day  was  twelve 
month  P 

Hylcy.  I  was  at  the  first  nomination,  wluch 
was  the  Mth  of  August 
Mr.  Holt,  Who  was  named  then  ? 
i2^/(V.  Mr.  Greaves. 

Mr.  licit,  b  that  the  custom  of  tke  town  to 
nominate  him  before  ? 
Rylei/.  Yes,  it  is. 

Mr.  Holt,  Were  you  there  oo  Mirhafilmis 
dav? 

Kifley,  Upon  Michaelmas-day  I  was  sans* 
moecd  in  upon  the  ck>thing,  and  theie  the 
new  mayor  went  to  the  old  mayor,  and  wailed 
there  a  long  time  lo  ffo  with  him  to  go  to 
ehurch;  at  last  the  old  mayor  would  not  go, 
but  staid  waiting  for  a  new  charter;  so  w% 
went  to  church  and  heard  the  prayers,  end 
from  the  church  we  went  to  the  hall  aeconfaig 
to  custom;  and  there  was  the  new  meyor 
there,  Mr.  Greaves,  and  he  was  sworn  mayor 
there. 

L,  C.  J.  Who  swore  him  ? 
Ryle^.  Alderman  Edge. 
X*  C.  J,    Did  you  ever  know  bim  sikm'  a 
mayor  before  ? 

Just.   Hollotcay.     Did    you  ever  know  a 
mayor  sworn  before  in  the  absence  ef  the  eld 
mayor  P 
kyle^.  1  Imvc  kuowu  many,  1  have  beee  of 
'  the  council  thc^ic  eighteen  years. 

L.  C.  J.    You  say  you  have  been  of  the 
council  these  ci|j(htetMi  years  ? 
Ryfn/.  \"c«,  I  liave  so,  Sir. 
L.  C.  J.    Ami  have  you  been  present  when 
the  new  mayor  bus  bcx-a  suom? 
Kylfif.  Yes,  I  havo. 

L.  C,  J,    And  d<>  ^ou  know  that  the  new 
niayii-  \\^%  sworn  wli^n  tlie  okl  UMiyor  was 
i  not* there? 

Kv/<y.  I  hare  kiu>\«  n  many  sworn,  1  say, 
.  Imt  1  caiiint  tell  whet  her  1  e«cr  knew  but  tM 
'  the  new  itiHvoi-  u-ssFM<»rn  lietoretheold  mayor. 
;  L.  (\  J.  'Vhrnwhoix  Ijlge  f^ave  Greaves  the 
I  oath.  Mis  iIm*  old  mayor  thcif  .* 
j      R^ylet,.    lie  was  in  the  room  w lien  he  was 

chosien. 
I      L.  C.  J,  Wu»  he  there  wh(*ii  he  was  swonik 
I  or  M  hon  Uv  was  going  to  Ik*  s^iom  ?  . 

Ryft'if.  They  would  ut4  abide  the  place,  bnl- 
I  went  away. 

L.  C.  J.  But,  prith rr  friend,  don't  dalhr, 
thmi  art  upon  thy  oath;  uaf*  Wild,  the  eld 
mayor  there,  whin  thi-v  gave  (iii*aves  the 
with  ? 

Ruleif.  I  rioirt  kiiuw  exactly  ihe  mooMBl 
when  he  wont  away,  Imt  he  was  there  when 
tliev  vot«^  him. 

L,  C,  J.  Tliou  uri  a  prevaricating  sbi 
fellow. 
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Ryley.  ir  it  please  ton,  my  lord,  I  won't 
fcfnwear  myself  fot  all  tbe  town  and  country. 

L,  C.  J.  8peak  the  troth,  many  and  answer 
mj  question. 

Ryley,  He  was  there  all  the  while  thev 
were  voting,  and  how  he  went  away  1<  don't 
imow. 

L.  C,  J,  Was  he  there  when  Greares  was 
riwom  ? 

Ryiey.  1  can't  tell  that,  if  it  please  your  ho- 
Bonr. 

Mr.  Farewell,  My  lord,  I  desire  to  ask  him 
one  qneitioo. 

X.  C.  /.  But  the  man  won't  answer  a  ques- 
tion fairly. 

Just.  boUomay,  I  swear,  I  think  both  sides 
are  very  carefal  of  answering  Questions. 

Mr.  FaremelL  My  lord,  I  oesiire  to  ask  him 
what  was  the  Miariaur  of  the  company  alt  the 
tinoe  they  were  there  in  the  council- house  \  was 
&ere  any  distmlmnce  there  ? 

JMry.  None,  that  I  saw. 

I*.  C,  J.  I  ask  you  ac^ain,  was  there  no  pro- 
clamation made  ?^l2y^.  I  heard  none. 

Mr.  Farewell,  Did  you  take  notice  of  Rey- 
BoMt  to  be  there  f 

Ryley,  He  might  be  there,  for  ought  I 
know. 

Mr.  Farewell,  Do  you  beltere  he  could 
make  a  proclamation,  and  you  not  hear  it  ? 

Jly/fv.  No,  I  don't  know  how  he  should. 

Bfr.  Follexfen.  Call  Thomas  Muxlow  and 
John  Peak. 

Jnst.  Withint,  Have  yon  any  mor^  witnesses, 
Mr.  Pollexfeu  ? 

Mr.  Follexfen,  We  have  inofe,  my  lord,  if 
we  can  get  them  but  in.  Swear  Thomas  Mux- 
low.  '     [Which  was  done.] 

Mr.  LoreelL  Were  you  at  the  election  of  a 
mayor  at  the  town  of  ^fottingham  Michaelmas- 
day  was  twelve-month  ? 

Aluxlow.  1  went  to  the  church,  as  the  cus- 
tom was ;  after  prayer  we  expected  to  go  to 
the  election. 

L,  C  J.  Ay,  prithee  speak  out  as  if  thou  wast 
at  an  election ;  you  would  have  shouted  then,'  I 
warrant  you. 

Muxlaw,  When  we  wore  at  the  church,  we 
waited  there,  expecting  to  have  Mr.  Wild  and 
the  rest  of  the  company,  to  nominate  the 
mayor,  according  to  the  ancient  custom. 

Mr.  Holt.  You  say  you  were  a^  the  election 
on  Michaelnuis-day  was  twelve- month  ;  pray 
speak  how  things  were  carried  there.'* 

Muxldw.  Yes,  I  was  there,  and  it  came  to 
an  election,  and  it  came  to  a  poll. 

Just.  Holhway,  Who  proposed  the  election  ? 

Recorder.  Were  you  an  elector  ? 

Mr.  Holt.  Answer  the  gentleman's  question, 
were  you  one  of  the  clothing  ? 

Muxlow.  I  was  one  that  had  a  vote  there. 

Mr.  Holt.  Do  you  know  any  thing  of  this 
matter  ? 

Muxlow.  1  know  there  was  a  fair  election 
according  to  custom. 

Mr.  Stanhope.  Was  it  peaceable  and  quiet? 

Muxhw,  \9y  there wasno  disturbance  at  all . 


Mr.  Stanhope.  Was  there  no  shouting  ? 

MuxUm.  No  shouting  that  I  heard. 

Mr.  Holt.  You  were  in  the  inner  room, 
were  tidt  you  ? 

Muxlow.  I  was  in  the  council- house. 

Mr.  Holt.  Were  you  hot  in  the  hafl? 

Muxlow.  I  was  in  the  hall,  as  we  iVcnt  out. 

Xr.  C.  J.  Did  you  hear  nothing  of  crying  onf^ 
A  Graves,  a  Greaves? 

Muxlow.  No,  I  can't  remember  that. 

L.  C.  J.  Were  you  there  when  tSreaVes  waa 
sworn  P 

Muxlow.  Yes,  I  was,  when  AU^rman 
Greares  was  sworn. 

X.  C.  /.  Was  you  there  when  the  macc  was 
taken  away  ? 

Muxlow.  No,  my  lord,  I  was  not. 

X.  C.  J.  Who  swore  the  mayor  ? 

Muxlow.  One  of  the  cbroners. 

X.  C.  J,  Was  the  old  mayor  there  when  the 
new  mayor  was  sworn  ? 

Muxhw.  I  can't  tell  that. 

Just.  Wi^hint,  None  of  them  can  tell  that, 
or  will  tell  it 

Mri  Polleifen,  Swear  Bamughs  and  Par- 
ker. [Which  was  done.] 

Mr.  Lovell.  What  is  your  name  ? 

Burroughs.  3fy  name  is  Bnrroi^^. 

Mr.  Lovell.  Were  you  present  on  BlCcbael- 
mas-day  at  tbe  election  of  k  mayor  of  Not- 
tingham ? 

Burroughi,  I  was  one  of  them  that  were  at 
the  hall ;  when  I  was  in  the  haD,  there  came 
a  gentleman,  one  of  the  council-house,  and  ac- 
nnaiuted  Mr.  WiM,  die  present  mayor,  that 
the  burgesses  had  elected  Mr.  Greaves  mayor, 
and  the  coroners  were  proccedfn^  to*  swear 
him,  and  asked  him  to  come  anu  hear  him 
sworn  ;  and  he  said  he  could  not  come  pre- 
sently, they  must  wait  a-while:  he  was  asked 
how  Ions',  ne  told  them  by  and  by  ;  with  that, 
somebody  cried  out,  A  Ureaves,  A  Greares, 
and  there  was  a  great  shont. 

X.  C.  J,  Where  was  that  shout  ? 

Burroughi.  In  the  hall ;  but  then  the  gen- 
tlemen were  in  the  council- house. 

Mr.  Blencow.  Where  was  Mr.  Sachevercll 
then? 

Burroughs.  He  was  in  tbe  counctl-house. 

X.  C.  J.  Well  said  :  now  yob  have  made 
this  fellow  sVear  through  a  wall,  that  your 
other  witnesses  could  not  hear  through. 
Prithee,  friend,  were  not  thou  one  of  the 
clothing  ? 

Burroughs.  No,  my  lonl,  but  I  was  a  bur- 
gnss. 

X.  C.  J.  What  did  you  do  there  ? 

Burroughs.  There  were  other  burgesses  not 
of  the  clothing  besides  me. 

Mr.  Holt.  I'ome  then,  our  next  witUess  is 
John  Parker. 

L.  C.  J.  Reynolds,  did  you  see  this  fellow 
there,  was  he  one  of  the  shouters  ? 

Reynolds.  Yes,  and  he  Hungup  his  hat  thus. 

X.  C.  J.  Were  you  one  of  the  shooters  ? 

Burroughs.  I  cannot  say  I  did  not  shout. 

L,  C.  J,  Did  you  fling  up  your  hat  ? 
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BurrtrnghM.  No,  I  did  nol. 

L,  CJ.  Did  you  do  il  orcr  Yonr  bead  P 

Bumrngki.  It  mfty  be  I  mignt. 

Jut.  Holhmmy.  Wmyoubjr,  whcDOmTcs 
wasfworn  BMjor  ? 

Bumw^Af.  No,  I  wu  not. 

Mr.  Ho//.  WdJ,  wh«t  mv  you  Id  thit  matter, 
PtekerP 

Parker.  Gattig  by  tbe  ttreet,  I  met  tlie  new 
cbarlef  coming  down,  Reynolds  broufflit  h  ; 
no  I  tunwd  bode  again  to  the  mayor,  and  after 
lie  bad  received  it,  pray,  says  hie,  fip  up  and 
tdl  Mr.  8achoferell,  and  wmie  of  them,  that 
they  win  come  np  to  tbe  churcb,  and  if  they 
wiUbutstav  there  a- while,  we  will  come  to 
them :  ao  I,  and  another,  and  two  or  three 
more,  went  up  to  the  chncch,  and  told  them 
the  mayor  would  come  and  wait  upon  them, 
and  brmg  the  new  charier ;  upon  that  Mr. 
Sachererell  looked  upon  his  watch,  and  staid  a 
ooosiderable  while,  and  looked  again  upon 
his  watcb,  and  I  hcinl  biro  say  be  had  staid 
abore  an  hour,  and  prt^>ntl  v  a  message  came 
from  the  mayor,  desiring  itiem  In  come  down 
to  the  Town- ball  to  wait  upon  tbe  mayor. 

Mr.Stankope.  Wbo  did  tbe  menengirr  direct 
his  speecb  lo  ? 

Parktr,  I  suppose  it  might  be  to  alderman 
Edge  and  serjeaot  Bighuid.  fiat's  Mr.  Sacbe- 
verell,  we  will  go  down,  anil  see  wbat  they 
say  to  us  :  so  they  went  down,  and  \\%  went 
with  th«m \  tbey  got  many  of  them  into  tlie 
council- bouse,  but  I  could  not ;  so  I  8t<H>d  in 
tbe  hall,  and  waiteil  all  the  while  the  genlle- 
naen  were  in  the  council- bouse  *,  then  there 
came  outaldennon  Kiopoo,  the  mayor,  and  Mr. 
Malin,  and  bj^  and  by  after  them,  alderman 
Parker,  out  of  the  council-house,  and  sat  down 
upon  tbe  bench  ;  Mr.  Malm  had  not  bis  maoe, 
and  he  was  asked  where  it  was,  and  they  said 
they  had  it  in  tbe  council-house :  so,  said  they, 
you  had  best  liave  a  care  of  your  staff;  no, 
aaid  be,  before  they  take  my  sUff,  I  will 
break  it  orer  their  pates ;  and  by  and  by  tbey 
proceeded  to  swear  Wild  mayor,  and  they  were 
about  to  giTe  him  some  of  the  oaths,  I  suppose 
of  allegiance  and  supremacy  ;  but  before  he 
said  any  thing,  there  came  two  of  the  conncil- 
house,  and  told  him,  they  had  electe^l  Mr. 
Greaves  mayor,  and  desired  tbe  mayor,  and 
the  rest,  that  they  would  please  to  oomc  and 
hear  them  swear  the  mayor ;  he  said,  be  could 
not  come ;  but  come,  come,  says  ho,  we  will 
go  on,  and  upon  this  they  nrooeedcd  to  giro 
Sir.  Alderman  Wild  the  oatii,  and  when  tbey 
had  gone  half  way  in  the  oath,  somebody 
came  and  cried  out,  they  were  swearing  Mr. 
Greaves  mayor,  and  upon  that  both  parties 
gave  a  shout,  and  one  crieil,  A  Greaves !  A 
Greaves !  and  anotlicr  cried,  A  Wjtd !  A  Wild ! 
And  upon  thiri,  aldermau  ftippon  had  the  new 
charter  by  him,  and  he  took  it  out ;  look  you, 
saM  be,  wo  do  nothing  but  by  authority,  we 
have  bis  miyesty's  order,  and  the  broad- seal, 
and  thereupon  sat  down  again  ;  but  somebody 
toW  him  it  was  coaiiuonly  reported  thev  were 
deprived  of  their  privilegijs  ;  b«  said,  it  was 


not  so,  if  it  was,  he  would  fbrfch  hit  htti  aod 
his  estate :  iroon  that,  they  proceeded  to  swear 
Mr.  Wild ;  the  burgeases  gave  another  shoot, 
but  not  so  bigas  the  other ;  with  that  aMemMui 
Parker  went  out,  and  I  think,  cried,  A  viot, 
a  riot.  Tbey  sat  a  little  loncer,  and  it  was 
deaired  to  aeod  lor  aUerman  Parker  again,  no, 
said  they,  be  won't  oome,  and  so  they  whis- 
pered a  little  upon  tbe  bench,  and  went  all 
down  the  street,  and  1  urent  down  the  haU  with 

them,  and  in 8treet-Gate,  tbey  met  witb 

alderman  Parker ;  and  he  was  coming  to  tha 
baD  again,  and  be  turned  back  to  the  mayor'St 
and  1  went  to  the  oouncU -house  ;  but  I  could 
hear  nothing,  onlv  that  afterwards  at  the 
mayor's  they  called  the  geptlemen,  and  swora 
them  acoonung  to  the  new  charter. 

L.  C,  J.  Were  you  one  of  the  ekctota  P 

Parker,  No,  not  1 ;  I  waa  not  co^cenied  aa 
any  aide. 

.  Mr.  Poii&i/en.  Were  any  of  the  deftadaDla, 
Mr.  Sacheverell  or  Mr.  Gregory  at  the  shoot- 
ingin  the  ball  ? 

Parker,  Not  that  I  know  of. 

Mr.  FareweU.  He  savs,  my  kird,  that  the 
mayor  sent  to  Mr.  Hacneverdl  and  thsm  tu 
come  from  church. 

L.  C.  J.  How  do  you  know  the  mayor 
to  Mr.  Sacheverell  T 

Parker.  My  lord,  they  dirsetcd  tl 
to  tbe  persons  that  were  there,  1  cannot  joslly 
say  to  whom  in  particular. 

L,  C.  J.  It  has  been  sworn  thsf  direrted 
their  speech  to  akieniian  Bdge  aira  aaiieant 
DiffUnd. 

Parker.  They  toM  it  whan  BIr.  Sachevirell 
was  present,  and  ao  he  went  down  with  then. 

Mr.  PoHerfen.  But  thia  appears  bv  the  eti- 
dence,  that  tlie  Okl  Corooratmn  is  by  the  oameof 
mayor  and  burgesses.  Out  we  know  there  were 
aldermen  since,  and  so  it  is  according  to  truth, 
as  it  is  laid  in  the  inlcrmation  ;  but  let  them 
pot  in  their  new  charter.  [Which  waa  done 
and  read.] 

Mr.  PotUrftn.  Is  there  not  a  proviso  in  it, 
that  the  mayor  should  not  act  till  be  be  swom  f 

X.  C.  /.  Admit  it  be  ao,  what  then  P 

Mr.  Pofltjfen,  Then  it  follows  that  weamat 
be  not  guilty. 

L.  C  J.  How  ao  P 

Mr.  Poilcxf'en.  It  is  plain,  my  lord,  that  thia 
man  should  not  take  upon  biro  the  office  of 
mayor  till  he  has  taken  the  oatha ;  then  sup- 
nose  they  take  it  that  the  old  charter  ia  gooe, 
by  this  there  is  no  new  mayor  till  he  be  ac« 
tually  sworn  ;  then  all  these  things  bcinq^  d 
before  he  was  swom,  it  cannot  be  that  this 
such  an  assembly  as  was  laid  in  the  ii 
mation. 

L.  C.  J.  You  mistake  yourseHres  sadly,  tfM 
proclamation  was  after  the  swearing. 

Mr.  Pollesfen.  No,  no,  my  lord,  1 
mistaken  in  that. 

L.  C.  J.  Rcynolda,  Waa  not  tbe 
tioD  made  at\er  he  was  swom  P 

Reynolds.  I  cannot  tell,  my  kard. 

£.  C.  J.  nikcre  is  the  mayor.  Wild  P  Ujpw 
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your  oath,  were  you  swern  before  you  gave 
uiraelion  to  make  proclamation  to  deoart  or  no  ? 

Wild,  I  tennot  certainly  tell,  but  I  think  the 
fint' proclamation  was  made  in  the  council- 
house,  that  was  before  I  was  sworn  ;  the  pro- 
clamation afterwards  was  after  I  was  swum. 

Mr.  Holt.  Where  was  the  proclamation 
aiVer  you  was  sworn  f^-Wild.  In  the  hall. 

X.  C.  J.  Did  Mr.  SacherercU  continue  there 
after  you  was  sworn  ? 

Mr.  Pollexfen.  Good,  my  lord,  this  I  think 
is  the  hd  upon  the  evidence :  in  the  council- 
house  Mr.  Sucheverell,  and  the  gpreatest  part 
of  these  defendants  were^  and  then  they  went 
on  to  the  election  of  Greaves ;  and  they  sent 
out  to  tell  Wild,  the  former  nuiyor,  when  he 
was  in  the  hall,  that  Greaves  was  elected,  and 
did  desire  him  to  come  in  to  swear  him,  but  he 
refused  ;  but  when  this  was  done,  he  was  not 
sworn  ;  but  upon  this,  there  was  the  shout  of 
the  people,  A  Greaves  !  A  Greaves  !  AU  this 
was,  as  1  think,  before  he  was  sworn. 

L.C.  J.  The  mayor  himself  says  be  was' 
sworn. 

Wild.  My  lord,  I  was  just  come  into  the 
hall  before  tne  messenger  came  in  ;  but  I  told 
them  they  could  make  no  new  election  without 
me,  nor  at  all,  because  of  the  new  charter. 

Mr.  FoUexfen.  Then  as  to  the  business  of 
the  mace,  1  nope  the  information  will  not  hold 
to  charge  us,  because  then  he  was  not  mayor. 

L.  C.  J.  Tluit  does  not  affect  the  mayor  but 
the  tberiffs,  the  mace  does  not. 

Mr.  PoUexftn.  But,  mv  k)rd,  as  tliis  infor- 
mation is  laicf,  he  says  be  was  mayor,  and 
called  an*  assembly,  and  it  was  held  before 
him,  and  tliese  things  were  done ;  bnt  this 
cannot  be  true,  for  by  this  very  new  charter 
he  must  be  swum  before  he  can  act,  and  this 
tumultuous  proceeding,  as  they  call  it,  and 
seizing  upon  the  mace  was  before  he  was 
sworn,  and  this  information  supposes  all  the 
foot  was  done  while  he  was  mayor. 

Mr.  Holt.  I  think  it  does  appear  by  Wild's 
own  oath,  that  he  was  not  sworn  when  procla- 
mation was  made  in  the  council- chamber ;  and 
I  think  tliere  was  but  one  proclamation  made 
there,  the  next  was  made  after,  and  that  was 
in  the  hall :  now,  with  submission,  that  does 
not  affect  those  that  were  in  the  council-cham- 
ber, because  they  did  not  hear  the  proclama- 
tion ;  now  the  mfonnation  is  laid,  that  they 
continued  alter  the  proclamation;  therefore 
we  must  leave  it  to  your  lonlship  and  the  jury. 

L.  C.  J.  Well  then,  gentlemen  of  the  jury, 
this  case  lias  held  long,  out  the  question  is  very 
short :  here  is  an  information  exhibited  by  Mr. 
Attorn^  General  against  the  defendants,  which 
by  particular  names  are  by  some  of  the  wit- 
nesses sworn  to  be  present  when  the  occasion 
of  this  fact  did  arise. 

Mr.  Coombs.  Pray,  my  lord,  give  me  your 
favour,  here  is  one  of  the  defendants  says,  he 
has  a  witness  to  prove  he  was  not  there ;  it  is 
Mr.  Turpin. 

L.  C.  J.  Rejrnolds,  upon  your  oath,  did  yon 
fee  TurpiD  there  ? 


RtyMdi.  Yes,  I  did. 

Just.  Withens.  Mr.  Mayor,  did  you  see  him 
there  ? 

Wild.  Yes,  I  saw  him  in  the  hall. 

Just.  Withent.  Was  he  busy  in  the  hall  ? 

Reynolds,  Yes,  he  was  shaking  his  bat,  and 
shouting.    ' 

L.  C,  J,  Well,  now  where  isyour  witness  ? 

Mr.  Pollesfen.  Swear  Mr.  IHaits.  [Which 
was  done.]  What  say  you,  was  Mr.  Turpiu 
there  ? 

Fliiits.  He  was  in  the  hall  that  day,  but  not 
above  a  quarter  of  an  hour. 

L,  C.  J,  You  were  there,  it  seems,  pray  had 
you  a  vote  there  ? 

FUili.  I  went  to  speak  with  Mr.  Turpin. 

Mr.  PoUexfen.  Was  he  in  the  hall  when  the 
mayor  came  mto  the  hall  ? 

rlaiU,  I  never  saw  hmi  there  while  the 
mayor  was  there. 

Mr.  Pollexfen.  I  pray  swear  Mr.  HoH. 
[Which  was  done.]  Pray  was  Mr.  Barker 
either  in  the  hall,  or  in  the  council-chamber 
that  day. 

Holt,  No,  I  was  at  work  with  him  that  day 
from  six  of  the  clock  in  the  morning  till  eight  at 
night. 

£.  C.  J.  And  he  was  not  out  all  the  time  ? 

Holt.  "So,  he  was  not. 

L.  C,  J.  Well,  have  you  done,  gentlemen  ? 

Sachevtrell.  My  lord,  here  is  Mr.  Serjeant 
Bigland,  I  desire  fie  may  \t^  examined. 

X.  C,J,  Ay,  with  all  my  heart.  Swear  him. 
[Which  was  done] 

Mr,  Pollerfen,  Mr.  Scij.  Bigland,  I  think 
you  were  down  at  the  election  of  this  mayor 
upon  Michaelmas  was  twelre-raonth ;  will  you 
be  pleased  to  tell  the  court  and  the  jury  wnat 
was  done  then  ? 

Seij.  Bifilund.  I  will  give  you  as  short  an 
account  as  I  can.  I  was  in  my  house  when  the 
mayor  and  aldermen,  sent  to  me  to  desire  me 
to  give  my  attenilance  :  they  sent  the  two  she- 
rifro  to  me,  and  I  did  attend,  and  staid  an  hour 
or  two,  and  went  to  church,  according  to  the 
usual  course  ;  and  when  we  had  been  there  a 
while,  alderman  Rippon  came  to  me,  and  de- 
sired me  that  I  would  co  down  with  them  to 
the  hall ;  accordingly  I  did  go  down,  and  there 
was  Mr.  Wild  and  several  aklermen  sat  there ; 
so  then  they  nroceeded  to  that  that  was  done 
towards  an  election. 

Mr.  Lovell.  Pray,  Sir,  how  was  their  car- 
riage during  the  time  yon  was  there  ? 

Seii.  Bigland,  I  sat  then  in  the  council* 
chamber,  I  think  I  sat  next  the  mayor,  and 
Mr.  Edge,  I  thmk,  was  next  to  me,  and  I  saw 
nothing  of  disorder  at  that  time,  that  I  took 
notice  of. 

Mr.  Lovell.  Was  there  any  proclamation 
made  for  people  to  depart? 

Seij.  Bigland.  Upon  the  oath  that  I  have 
taken,  I  do  not  remember  it. 

L,  C.  J.  Pray  did  the  mayor  ask  yonr  advice 
about  any  thing.' 

Seij.  Bigland.  Yes,  my  lord,  he  did  ;  and  f 
said  to  him,  in  what  capacity,  Sir,  do  you  desn 
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my  counsel,  as  recorder,  or  bow  ?  and   so  he  : 
Mud  DO  more  to  that :  but  bo  said  there  was  a 
new  charter,  but  whether  he  diaiired  me  to  read 
it  or  no,  I  cannot  tell. 

L.C.J.  Was  it  opened? 

feierj.  Bigiand.  tMinie  |»art  of  it  was  opt'nrd. 

L.  C.  Jy,  Upon  your  oath,  did  ynu  hear  Mr. 
fiiiche^erell  speak' to  the  inayur  ?  ' 

8er|.  Bigiand.  No,  my  lord,  I  do  not  re - 
member  any  such  thini;^.  i 

L.  C.  J.    Pray  let  ine  ask  you,  you  liave  I 
been,  before  this,  at  elections  of 'mayors  of  this 
town? 

Seij.  B'gland.  I  was  deputy -recorder  in  my 
lord  marquis  of  Dorchester's  time  ;  as  soon  as 
he  was  dead,  I  was  chosen  recorder,  and  then  I 
was  at  one  election  at  another  day,  when  they 
do  nominate,  which  is  before  Michailmas. 

Mr.  HoU.  Pray  Sir,  was  there  any  distur- 
bance ? — Scrj.  Bigiand.  None  that  I  saw. 

L,  C.  J.  \S  as  there  any  shouting  that  vou 
hcani? 

Serj.  Bigiand.  I  was  not  in  the  liall,  my 
lord ;  in  the  council  chamber  there  was  none. 

Just.  Holloway.  Did  you  hear  any  body  cry 
A  Greaves,  A  Greaves  ?" 

Sori.  higland.  I  heard  a  noise  in  the  hall, 
bot  what  it  was  particukrly,  I  cannot  say. 

Mr.  Halt.  How  long  did  you  stay 'in  the 
coiinril-Hiamber  ? 

Serj.  Bigiand.  I  l»eliefe  I  staid  as  kui^  as 
most  of  the  company  was  there. 

L.  C.  J.  Did  you  stay  while  Creates  was 
sworn  ? 

8eij.  Bigiand.  My  lord,  1  bf^-Uevc  I  fias 
there  then. 

L.  C.  J.  Pray  what  authority  bad  yo«i  to 
awear  Greaves  ? 

^rj.  Higland.  All  that  I  know  of  it  was,  he 
was  nominated  at  August  accoi*diu<i^  to  custom. 

L.  C.  J.  Bat  what  occasion  had  you  to  be 
present  then,  and  what  authority  had  you  to 
■wear  biro  ?  You  are  a  gentleman  of  the  long 
robe,  and  shonkl  have  known  better. 

8erj.  Bigiand.  Truly,  my  lord,  he  was  cho- 
sen bv  tlKwethat  had  a  right  to  choose  in  Au- 
gust Before. 

L.  C.  J.  But  what  authority  had  you  to 
awear  him?  Why  did  not  you  sund  for  some- 
body out  of  the  street  to  swear  him  'f  I  reckon 
it  to  be  worse  in  thi  se  people  that  understand 
the  law,  than  in  others,  that  they  should  lie  prc- 
■ent  at  such  things,  and  not  advise  people  bet- 
ter ;  here  is  Serjeant  Bigiand  and  Mr.  Edge 
have  mighty  squeamish  stomachs  as  to  the  read- 
ing of  the  charter,  and  nice  questions ;  Do  you 
ask  me  as  llecorder,  or  as  counsel  ?  But  tney 
would  have  done  well  to  advise  people  U>  med- 
dle with  their  own  biwiness ;  let  my  brother 
lake  that  along  with  him. . 

Mr.  Pollcxien.  Pray  swear  Mr.  Edge. 
[Which  was  ckme.] 

Edge.  My  lord,  I  did  not  swear  him. 

Just.  Hafkmay.  Prav  who  took  the  poll  ? 

Edge.  I  took  the  poll. 

Just.  Wit  kins.  Pray  did  you  ever  know  a 
VAyor  swani.  when  the  old  oMjor  was  nbt  by  f 


/idgt.  I  did  tell  them  so.  Mr.  Sicsbcverell 
and  the  other  geutlemen  would  have  gotten  me 
to  |Mill  in  thf  vvntry  in  the  absence  of  the 
mayor,  but  I  told  them  I  would  not  have  any 
such  thing  done;  and  when  the  oM  mayor 
went  out  fif  the  council- chamber,  tbey  woald 
have  had  me  read  the  oath.  -Mil  I,  f(ehtlemeu, 
I  M  ill  not  swear  him  but  in  the  mayor^a  pre- 
seiiri'. 

!^Ir.  Ward.  Did  not  Mr.  SMheverdl  heMl 
tlieiii  all  the  day  ? 

Kdgr.  He  was  among  us  all  the  day. 

Mr.  Ward.  Did  he  {leruse  the  charter  ? 

Edge.  I  can't  tell  that. 

L.  C.  J.  They  that  oitcc  begin  first  to  trouble 
the  wat«*r,  K(*ldom  catch  tlie  ftsli. 

Air.  Hutchinwn.  My  lord,  I  ileaire  1  may 
ask  Mr.  Edge  one  question,  whether  I  was  not 
sent  to  tlie  mayor,  and  ilid  not  go  myaelf  P 

Edge.  l'{)Ott  tlie  best  of  my  knowledge  I  did 
not  send  ynu  tf»  the  mayor. 

L.  C.  i.  I  thought,  Mr.  Hutchiuaon,  yea 
liad  been  a  man  of  greater  quality  than  to  ge 
of  his  irrands.    Have  you  dom*,  gentlemen  r 

Mr.  Httlt.  Yes,  my  lonl. 

L.  C.  J.  Then,  gi^ntlemen,  as  I  said,  this  it 
an  information  against  several  |iersona,  you 
shall  have  the  names  of  them  flelivered  to  yoo, 
and  it  is  liir  a  riot,  an  unlawful  aaaemblV  in 
Nottingham ;  and  though  there  are  two  Hmee 
that  have  been  spoken  of,  and  two  places  in  the 
eviiWnce,  yet  I  must  tell  you,  that  thit  part 
that  does  aflect  the<ie  persons  is  only  that  wbi^ 
doos^  relate  to  Micltaelmas-ihiy,  and  for  the 
other  part,  about  the  ci-oss,  is  not  comprised  in 
this  intbnuation ;  and  {Mrraom  that  were  put  at 
tlie  cross,  but  that  were  n^t  put  at  the  hall,  are 
not  concernetl  in  this  iufoniiation  :  But  all,  it 
appears,  were  concenied,  except  one,  wbieh  it 
fluiu]>liry  liarkcr  ;  now  though  he  was  bop* 
ping  and  jumping  u|>on  the  cross,  yet  not  being 
present  upou  Michaelmas- day,  he  is  not  witbia 
thiai  information. 

And  now,  gentlemen,  because  the  cause  has 
held  something  long,  1  shall  be  the  shorter : 
Only,  for  example  sake,  there  are  some  thioge 
that  ouglit  to  be  taken  notice  of.  The  right  e( 
the  charters,  whether  it  be  the  new,  or  the  old 
charter  that  is  to  pi  e\  ail  in  point  of  UkW^  m  net 
a  question :  that  is  not  to  be  determined  in  this 
cause  one  way  or  another,  for  they  have  a  oae- 
thodical  way  to  have  that  point  determined, 
and  should  not  have  proceeded  in  the  way  they 
went ;  and  it  is  pretty  well  known  they  h«re  * 
proceeded  in  that  way  too,  for  we  know  there 
are  Scire  FaciasVand  Quo  Warranto'sdcpeDd- 
ing  between  them.  They  wouM  have  dene 
wdl  to  have  pursued  the  legal  course  enly  | 
for  I  hope,  we  shall  never  live  to  see  thet  Jew 
prevail  in  England  which  is  called  dob  •lew: 
Let  the  right  be  never  so  much  on  their  ndi^ 
they  ouglit  to  take  a  righti'ul  way  to  obterft  it, 
and  not  by  any  unlawful  means. 

Another  thing,  gentlemen,  is  this ;  they  ii^ 
sist  upon  it,  that  they  could  net  be  guilty  il|pM 
thit  inlbmiation,  becauae  the  mayor  Wtt  Ml 
twom.    Ititplain  they  ire  gnili^oCa  v«ry. 
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great  crime,  beoautc  till  another  was  chosen, 
be  was  luayor.  They  say  their  mayor  ivas 
sworn  regularly  according  to  the  oM  charter ; 
but  accur«!iu<f  as  the  evidence  lias  been  giTcn, 
they  could  not  swear  him  by  any  pretence 
whatsoever ;  and  whosoever  administered  the 
oath  to  him,  were  guilty  of  a  very  great  fault, 
as  well  as  he  that  took  it. 

Now,  gentlemen,  the  law  is  fo  direct  in 
point,  that  they  needed  not  to  have  (ffailiered 
themselves  into  an  assembly  about  this  matter ; 
for  if  he  that  they  pretend  to  be  a  mayor  had 
been  rightfully  chosen  mayor,  they  had  a  re- 
gular course  to  have  brought  him  into  this 
office ;  for  they  might  have  come,  and  of  right 
bare  demanded  a  Mandamus  to  admit  and 
swear  him  into  the  office,  and  so  he  must  have 
been  sworn  mayor,  unless  they  had  shewed 
good  oause  to  the  contrary. 

Gentlemen,  there  is  no  right  but  has  a  law- 
ful remedy,  therefore  it  had  been  much  better 
for  these  gentlemen,  if  they  have  a  ri^t,  to 
hare  gone  in  a  rightful  way  to  obtam  that 
right. 

Now  this  being  premised,  i  most  tell  you,  it 
is  very  unfortunate,  concern  it  whom  it  will, 
and  rery  strange  to  me,  that  men  in  matters  of 
gn>Temment,  where  they  have  nothing  to  do, 
that  are  country  gentlemen,  that  never  came 
to  interpose  in  any  election  before,  that  they 
should  come  to  busy  themselves,  atid  head 
people  where  they  have  nothing  to  do ;  nay, 
they  have  bo  pretence  of  preoecfent,  for  it  was 
never 'practised  before. 

If  in  case  it  was  only  to  satisfy  their  curio- 
sity to  see  the  manner  of  the  election,  they  had 
been  only  there,  and  patient  and  quiet,  it  had 
been  something ;  but  to  be  there,  and  to  de- 
mand, people  to  be  sworn,  and  calling  people  to 
look  to  the  books,  and  hcxuling  the  mobile,  that 
does  not  become  any  man,  let  him  be  as  great 
as  be  pleases :  the  greater  the  man,  the  greater 
his  name ;  and  the  greater  his  influence,  the 
greater  his  offisnce,  and  the  greater  ought  to 
be  his  punishment. 

Then,  gentlemen,  to  have  those  other  ]>er- 
sons  to  come  there,  Mr.  Hutchinson  and  Mr. 
Gregory,  and  they  must  be  demanding  of  the 
mayor  to  come  and  swear ;  pray  what  have 
these  people  to  do  there  ? 

Then,  gentlemen,  you  see  the  conseqnencrs 
of  it,  it  was  come  to  that  height  in  the  midst 
of  this  great  and  populous  town  of  Nottingham, 
that  nothing  but  Hinging  up  hats,  and  l^llow- 
iag,  and  shouting,  and  making  all  the  distur- 
bance and  interruption  in  the  world ;  nay,  in- 
somucb,  that  you  may  observe  by  ope  of  the 
witnesses  for  the  king,  the  very  seal  was  broken 
off  from -the  ne^v  charter.  Nay,  to  that  height 
they  were  grown,  that  whereas  there  was  a 
mace,  that  is  an  ensign  that  doth  belong  to  the 
riicriflr,  they  came  ami  ravished  it  awuy,  and 
fbrce  it  from  him,  and  take  it  away  wlipfhcr  iie 
would  or  no,  and  bid  him  go  about  his  busines*:, 
be  had  notbfng  to  do  there:  so  that  here  nre 
people  withotit  any  authority  choose  a  mayor, 
thai  mayor  must  call  and  assemble  together  a 


meeting  of  all  sorts  of  jieople,  and  all  sorts  ef 
disorders  must  be  committed  under  pretenoe  of 
this  authority';  which  is  setting  upakuid  of 
commonwealth,  1  can  call  it  no  better ;  and 
ha<l  it  been  such  a  general  assemUy,  not  with 
an  iiitcnt  for  <loing  such  one  particular  pur- 
p«>se,  it  had  bron  high-treason.  For  if  people 
once  think'  to  obtain  the  rights  they  pretend  to 
in  a  miitiuous  manner,  that  in  the  general  is 
high- treason,  or  at  least  so  near,  I  will  assure 
you  it  is  pretty  hard  to  distinguish  between 
them. 

Now,  gentlemen,  as  to  the  evidence,  I  must 
tell  you  the  witnesses  do  swear,  that  all  these 
persons  were  present,  abettors,  and  assistanti 
m  this  matter ;  the  man  that  headed  the  party 
had  no  manner  of  concern  among  them :  and 
surely,  after  you  have  heard  all  this  matter,  if 
ever  there  was  a  riot  proved  in  this  virorld,  this 
riot  is  plainly  proved  upon  every  one  of  these 
men  except  Barker. 

But  whereas  they  pretend  on  the  other  skle, , 
and  they  would  have  you  to  believe  that  the 
sheriff  was  not  sheriff  till  he  was  sworn,  inn^y 
he  was  sheriff  till  another  was  sworn :  and  vL 
you  allow  him  to  be  sheriff,  then  they  ought 
not  to  take  his  mace  from  biro,  if  he  was  the 
sheriff  deybc^o,  in  possession  of  the  ensign  of 
this  office,  that  is  enough ;  for  the  right  is  not 
to  be  determined  in  such  a  way  as  this. 

The  next  thing  they  pretend  to  is  this,  a-lack- 
a-day,  there  was  no  proclamation  made  till  aiW 
he  was  sworn  mayor  by  the  new  charter,  when 
before  he  came  first  into  the  common-council, 
tbe  hubbub  was  there  begun,  and  the  mayor 
told  them,  gentlemen,  you  have  nothing  here 
to  do,  pray  go  about  your  business;  and  when 
Mr.  Sacfaievcrell  preyed  liim,  he  ordered  pro- 
clamation for  all  persons  that  had  nothing  to 
do,  to  be  Gfone.  Then  afterwards  he  coQies 
into  the  hall,  there  is  sworn  in  the  hall,  and 
takes  his  oath  according  to  the  new  diarter, 
and  still  after  proclamation  made;  tlien  the 
same  persons  continue  still  in  the  same  place, 
so  that  there  is  no  obedience  given  either  to  the 
old  authority  or  the  nnw ;  an<i  inst«*nd  of  goin^ 
nway  upon  the  proclamation,  that  made  them 
the  more  violent ;  for  you  find  by  Mr.  Edge, 
the  last  witness,  that  even  to  the  time  of  the 
swearing,  Mr.  Sacheverell  continued  very  earn- 
est to  bare  him  sworn,  though  Mr.  Sacheverell 
was  shewn  the  new  charter,  and  they  couM 
not  even  by  the  old  one  ]>roceed  to  swear  him 
in  the  absence  of  the  eld  mayor ;  and  the  old 
mav'or  was  absent. 

There  arc  indeetl  several  gentlemen  that  are 
witnesses  for  the  defendants,  that  happened  to 
be  there  at  that  time ;  there  is  sir  Thomas  Par- 
ky ns,  and  he  being  asked  whether  he  heard 
any  n:;isc  at  all,  why  tnily  he  forgot  that  there 
was  ever  -X  \rord  vpnkcn ;  and  though  other 
persons,  even  ;  um»  of  their  own  witnesses,  did 
near  a  noise.  }  et  lie  heard  none,  but  all  was  a 
woR:!ert\iI  regular  thing ;  so  that  the  witnesses 
that  thf^y  themselves  called,  interfere  among' 
tticmsclves,  some  of  tlicni  say  they  did  hear  a 
noise  and  shouting,  yet  such  is  the  anhappioefs 
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gfMMM  people,  that  Acy  cUDot  bear  if  they 
liare  no  nuod  to  it.  Then  bcre  i*  Mr.  111100, 
B  gcntlerotn  tlut  came  by  accnleot,  and  he 
uan  pie  no  k«m1  aceouut  ul*tlie  matter ;  aotne 
BMie  he  Jill  £e«r,  bat  he  canie  but  »■  a  Granger, 
ami  wBi  Dot  coDccTued  one  way  or  other,  oi 

YoH  hare  heard  srtfral  other  wilneKcs,  that 
gira  an  account  there  was  a  ooiie,  diit  ihey 
eaoDOt  tell  whether  the  cliarter  wan  pniduced, 
or  DOI  prodnceil ;  aodtbeycauaot  tell  one  word 
thatnatniilot' A  Grcates.ur  No  New  Charter: 
Add  one  jiartiijiilaj'  man,  1  liirefurfpt  hisnunt', 
he  could  not  by  *ny  niGani  retDCmber  any 
tiiiii'.'-  of  the  matter;  ttioiug^  he  was  Iherc 
all  llie  "while,  he  cuuld  uot  tell  what  Mr.  fiache- 
Terrll  Mud,  be  did  beu-  hiin,  but  not  what  he 

This,  geDiWnea,  ■•  the  aubmanee  aftiie  eri- 
deoce:  1  con  ouly  tay  ibi*  to  you.  you  miM 
believe  all  the  wiUieaei  lor  the  liiiig  actually 

S'uTcd,  uoleM  you  bcUere  ihdr  eTideoce; 
br  what  otberi  uy,  that  tbey  did  doI  hear 
aucb  and  tuch  ihinn,  yet  all  llteu  other  |>eo- 

h1  though  the  u-ittMoea  for  llie 

lot  !iee,  the  oth 
you  muat  find  these  men  withaut  an^  evidence 
that  dcM  appear,  to  bcffuillyol'wiltui  perjury, 
or  else  ervry  persou  that  ynu  have  had  in 
charge,  cicept  Humphrey 'Barker,  i*  guilty 
of  the  riot  wlicretrf" ' ' 
againit. 


tieretd*  they  hare  been  iDlbrmed 


Tbra  the  jury  wiihdrpw,  and  ilw  courl  broke 
up,  and  a  jiri7ate  rerdict  beiug  dclivored  in  llie 
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night,  the  neit  mortung'  it  wm  gif  ai  ia  span 
court,  where  they  found  twenty  eftba  twcoty- 
one  defetHlanti  tbu  were  in  ibe  t«iie,  gniKy 
of  the  offence  and  niiw1rmi»nnnr  in  tba  "i*w- 
malion )  and  the  other  defendant,  HuBpbm 
Barker.  Not  Guilty. 

In  Trinity-Term  fulh>wing,  the  D 
wlio  had  bwn  found  Guihy,  were  i 
ai  followi : 

William  Naeheverell,  fined     -     -  500  Harta. 

iienn^  Gn^[(wy     ,      -      .      -      -  aoO 

'  Charlw  Hutchinson    .     -     .     .  goo 

\  Jobo  (ircaTcs  --..--  30  NnMw 

n'illiam  Greavn so  Marka. 

Samuel  RiclunU iO 

Robert  UrecD go 

Francii  Salmon      -     -     -     .     .  j  NoUw. 

Arthur  Riocardi SO  Haiia. 

Ralph  Uttinet  - 30  NoUcs. 

John  ijherwin 100  Maifca, 

Williani  Wiitoa    .    .    -    -    .  100 

Samuel  Smith 30  NoUh. 

ThMiMM  Trigg 80  Harka. 

llichard  Smith 

John  Hoe 90  NoUw. 

Williaai  Smith       .....  go 

Joceph  Tuipio 100  Haika. 

Nathaniel  Cbamel      -     .     .     .  loO 

Joseph  AitKn -  5 

And  that  the  several  deftndanta  do  gate  ae- 
cnrity  tor  their  good  behariour  ffar  a  twrir^ 


The  Casf.  of  the  CoRPOEATiON  of  NoTTiNGHAU,  as  it  was  stated 
by  the  late  William  Sachevlbell,  of  Barton,  esq. 


town    of  N'ottioghaD]    hath  always 

)  hare  been  a  bwough  hv  piescrip- 

id  it  cauDOt  well  be  doubted  tlut  it 

badi  been  M  ;    for  tlist  it  appears  by  Dooms. 


, ,    „. -j^ jy  L-  — 

day-book,  iit  the  time  of  king  William  1st, 
that  the  burgi.«ses  of  Nottiiiin>am  then  had 
dben  houses  and  parcels  aflaniTiiiNottii^am; 
and  the  burgmsm  of  that  town  were  173  in 
number  in  the  time  of  Edward  the  Confenor. 

Tbu  town  hath  also  always  claimed  to  have 
bn«i  acoivoralion  by  prescription.  And  it  i* 
bud  to  boiere  it  otherniie  ;  because  no  char- 
ter of  ill  flrM  incorporating  couhl  yet  be  found ; 
aadtlM  cbiiterg  granted  to  theburgenea  of 
that  town  by  king  Henry  Snd,  and  ,king  John, 
dn    imply  dmn  as  a  body    corporate    before 

tiMoe  lunea.  ttie  peace,  and  wearing  gnwns  andliooda. 

Yetitappewahy  the  charter  of  king  Edward  thu  the  aldermen,  though  of  late  they 
^  WitbutbcTC  wasno  mayor  of  that  town  takenupon  them  toait  aiiii«mbenuf  thc< 
brfbro  Us  t«ign  }  for  that  he  then  was  pleased  i  cil  of  that  town,  eon  neither  prescribe  to 
to  grtat  the  burgfises  of  that  town  a  pnvilege,  I  power,  becanse  there  were  no  aldermen  in  UMt 
Aattfaey  thea  after  should  chooss  a  mayor  i  town  belbre  king  Henry  6th '&  dayb;  nor  «■■ 
•■toftbemMlTesaDDually  i  and  some  of  their  |  they  claim  to  be  of  tnr  council  of  ibat  Iowm 
Anuvchartas,  as  well  as  that,  shew  that  for  ^  by  torca  of  any  chatter,  for  no  charter  eiths 
Mine  tUM  before  tbey  had  only  baihHi  of  that  in  Henry  6th''s  time,  or  since,  hath  gtalAad 
ton.      Fimu  Edward  the  isi's  time,  under    tbem  any  such  authority,  nor  did  they  prgtqi4 


layoT 


and  hailiA  Ibe  town  continued  liQ  Rauy 
time,  who  was  pleased  to  make  it  a 
couiitv,  and  grant  tbem  sberiffi  iuMeod  of 
bailifli,  and  the  privilege  of  choosing  out  of 
tbetntelres  seTen  aldermen,  and  one  of  thaoa 
annually  to  be  mayor  ;  and  that  the  aldcrma 
(as  long  as  they  so  continued)  should  be  joa- 
tices  of  the  peace  within  that  town  ;  and 
moteover,  that  the  burgesses  of  the  town  nf 
Nottingham  should  for  e«eT  be  a  body  ear* 
poraie  liy  the  name  of  mayor  and  btugwia. 
Nor  hath  anv  charter  since,  nor  any  l^e-hir 
be  beard  of,  give     ""       " " 
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to  in  Hmt  oomicil  by  ¥111116  of  any  bye-law  of 
that  town,  or  evvr  shewed  any  such  bye-law, 
though  their  ri^ht  of  sitting*  and  voting  there 
hath  been  denied  in  the  council  by  memben 
thereof. 

The  aldermen  indeed  in  kioff  James's  time 
besan,  thouf^h  they  ^ad  no  ri^t  so  to  do,  to 
take  upon  them  to  be  part  of  Uie  council,  and 
to  intermettdlc  in  the  town's  concerns,  and  to 
encroach  so  far  upon  the  burgesses,  without 
their  coniient,  as  to  pretend  to  have  a  right  in 
the  setting  and  disposing  of  the  corporation- 
lands,  and  of  the  bridge- lands,  and  school- 
lands  :  But  die  burgesses  were  so  far  from 
consenting  to  their  having  of  any  such  power 
or  autbority,  that  they  m  the  year  1605,  by 
their  petition  to  the  lords  of  the  council -table, 
oomplained  of  the  encroachments  of  the  alder- 
men, and  prayed  retlress.  Upon  which  the 
lords  of  the  council  referred  the  examina- 
tion of  the  matters  in  controversy  to  the  judges 
of  aasizc  that  went  that  circuit,  to  the  end  they 
migbt  be  certified  and  better  informed  by  the 
aHiid  justices  of  such  course,  as  upon  good  ad- 
vioe  and  deliberation  they  shoukt  find  in  their 
judgments  agreeable  to  law,  and  meet  to  be  set 
down  and  or&red  in  that  behalf.  Wb o  accord- 
ingly entered  into  consideration  of  the  complaints 
on  both  sides,  and  advised  with  the  rest  of  the 
judges  touching  the  charter  granted  to  that 
corporationt  ftod  all  other  matters  meet  to  be 
considered  of  concerning  the  matters  in  con- 
troversy ;  and  relumed  certificates  of  their 
opinions  of  such  order  of  agreement  as  they 
thought  fit  and  convenient  to  be  observed  and 
estaHished,  accurtling  to  law  and  justice,  for  the 
public  good  and  government  of  the  said  town. 
vVheretore  the  mavor  and  the  parties  indiffer- 
ently sent  up  to  solicit  a  (leoccful  end  of  those 
controversies,  having  taken  knowledge,  did 
consent  tbereto  ;  and  thcreupou,'by  couscat  of 
the  said  parties,  it  was,  amongst  other  things, 
ordered.  That  there  should  be  a  council  in  thai 
town  of  24  |>crsons  only,  out  of  which  the  al- 
dermen fur  the  time  being  should  always  be 
excepted  ;  and  tlmt  the  said  council,  witii  the 
mayor  or  the  greater  part  of  them  being  at 
such  assembly,  without  any  other  of  the  said 
corporation,  shtmld  set  and  let  the  town -lands, 
bric^^-lauds,  and  si*hool- lauds,  taking  unto 
them  the  chamberlains,  bridge- masters,  and 
school-wardens  respectively,  as  their  places 
for  the  lauds  within  their  suveral  ofhces  should 
require,  as  by  thu  said  order  and  agreement, 
which  the  burgtnwt-s  have  ready  in  pro«luce 
when  occasion  shsll  reiiuirt*,  will  ])lanily  ap- 
pear. So  that  now  all  pretence  of  the  aliler- 
meu  being  of  the  council,  or  ha^  ing  any  thing 
to  do  with  the  corporation- lands,  the  srh<Kil- 
lands,  or  the  bridge- lands,  was  adjudged  at|;aiiist 
both  by  the  judges  uiid  the  lords  of  the  privy 
council,  and  accordingly  was  wholly  laid  ;iside, 
till  of  late. 

The  case  standing  thus,  and  the  mayor,  al- 
dermen, and  burgesses  of  that  corporation  Im- 
ing  by  their  burgess-oath  particularly  obliged 
that  the  IVauchises  of  the  said  towu  they  will 
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maintain,  sustun  with  their  bodies,  their  goods, 
and  their  chattels  to  tlieir  |K>wer,  and  them  not 
let  neither  tor  love  nor  dread,  whhout  regard  of 
any  man,  but  maintain  the  laws,  good  customs, 
and  franchises  of  that  town  :  and  divers  bur- 
gesses of  tliat  town  being  informed,  about  the 
beginning  of  Easter-term  last,  that  the  mayor  * 
and  some  of  the  aldermen  of  that  town  had  a 
design  to  surrender  the  charters  of  that  corpo- 
ration, it  was  scarce  credited  by  any  of  th« 
burgesses,  that  the  mayor  or  almost  any  of  the 
aldermen  would  consent  to  do  a  thing  so  di- 
rectly  contrary  to  their  burgess-oath.  Yet 
divers  burgesses  of  the  said  town  conndering 
they  had  iSken  the  said  oath  for  preservinji^  the 
rights  of  the  towu,  tliought  it  but  oonvenient, 
for  the  prevention  of  the  ill  consequences  which 
they  well  knew  must  befall  that  town  if  their 
charters  should  bo  delivered  up,  and  a  new 
charter  taken  without  the  privity,  consent,  or 
hearing  of  the  burgesses  of  that  town,  to  order 
four  caveats  to  be  entered :  and  aconrdingly  in 
£aster-term  ordered  two  to  be  entered  at  the 
lord  clumcelkMr's,  and  two  at  the  attorney-ge- 
neral's. One  of  which  caveats  in  each  place 
was  against  passing  any  new  charter  to  the 
town  m  Nottingham  without  the  privity,  con- 
sent, cr  hearing  of  the  burgesses  of  tliat  town ; 
the  other  against  the  accepting  of  any  sur- 
render of  any  charter  of  that  town,  without  the 
like  privity,  consent,  and  bearing.  Which  said 
caveats  were  entered  accordingly. 

And  so  the  matter  rested  till  the  25th  of 
July  last :  but  upon  that  day  the  mayor  called 
a  council  without  giving  notice  what  tlie  bu- 
siness would  be,  unless  it  was  to  those  of  hie 
own  party  and  confederacy.  But  that  he  had 
thoughts  of  surrendering  when  he  came  to  the 
hall,  will  be  pretty  manifest  from  what  he  did 
after  the  question  was  put  to  the  vote,  and  the 
poll  taken:  there  ap[»eared  at  the  hall  the 
mayor  and  five  aldermen,  and  two  and  twenty 
of  the  council,  and  Mr.  William  Toplady  (who 
the  last  year,  by  order  ofMr.  Ger\'as  Uippon,  the 
then  mayor,  was  sworn  in  as  an  alderman,thou<rh 
Mr. Sherwin,  who  stowl  in  comiietition  with  Mr. 
Toplady,  hnd  near  twice  as  many  votes ;  upon 
which  Mr.  Sherwin  brought  his  Mandamus^ 
and  the  cause  is  yet  undecided  in  the  court  of 
King's- bench).  After  some  business  in  the 
hall  was  dispatched  the  mayor  caused  a  question 
to  be  put  for  surrendering  of  the  charters  of 
that  town  *,  and  though  it  was  declared  by  some 
of  the  council.  That  the  aldermen  had  no  right 
to  vote  therein,  vet  the  mayor  caused  a  poll  to 
be  taken,  and  admitteil  thiHii  and  Mr.  Toplady 
as  voters,  save  only  that  Mr.  Aldennau  Kdge 
suspendcMl  his  vote,  and  gave  it  neither  way. 
The  rest  votwl  as  followcth,  vi/. 

For  surrendering  the  (.'barter. 

Ger\as  Wild,  mayor,  (/hristopher  Hall,  al- 
derman, John  Parker,  akitnrnian,  Gervas  llip- 
pon,  alderman,  William  Toplady,  aldenuan, 
dr  facto.  William  Matdxit,  Edward  M abbot, 
William  Petty,  I^^l)ert  Wortley,  Hugh  Wal- 
ker, WilliaurWoolhouse,  John  Whitby,  Tho- 
mas I^c,  John  Unwiu, 

H 
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Agminsr  tamodcriiig  the  Charter. 
Willitnfi  Grearei,  aldennan,  John  Ocetf oe, 
flampel  Rkhanli,  ooronerv,  Robert  Green, 
•heriir,  Hnntingdoii  Eyre,  Roffer  RjMey ,  The- 
Viaa  WeHcer,  RichanI  Smith,  Francia  Salmon, 
Baipb  Rennet,  John  Sherwin,  Samuel  Smith, 
TboaM  lVi|r>  WilMain  Smith. 

fto  that  if  tbe.aMermen  ahonU  be  admitted 
fa  hare  a  r^t  to  vote  in  the  coancil,  yet  here 
waa  no  m^iority  for  the  surrender.    But  on  the 
aaotrarj,  the  aldermen  having  no  colonr  of 
rfefat,  either   by  prescription,  or  charier,  or 
ntnerwiae,  for  the  reasens  aforesaid,  to  be  of  the 
council ;  it  w  plain,  then  was  only  the  mayor 
and  nine  of  th^  council  for  the  surreuder,  and 
thirteen  of  the  council  a^inst  it ;  and  conse- 
quently that  the  greater  part  of  the  council 
YOlod  against  the  surrender.    Nor  can  it  be 
ittagin«l  that  the  council  of  that  corporatiun 
(being  neitlier  settled  by  prescription,  nor  rest- 
ed in  by  charter,  but  only  brought  in  by  con- 
sent  and  clioice  ef  all  the  buigesaes,  only  for 
the  better  managery  of  the  revenues  of  the  cor- 
poration, and  dispatch  of  aome  other  ordinary 
aAh^y  and  not  intrusted  with  many  rights  of 
that  town,)  can  pretend  to  any  power  M  sur- 
rendering the  charters  and  libertiea  of  that 
tmrn,  more  than  any  email  number  of  bur- 
gesses.   So  that  how  thia  surrender  of  fourteen 
men  againstthe  vole  of  the  greater  number  of 
the  council,  and  will  of  almost  ail  the  but^gesses, 
ahonld  be  good  in  law,  is  not  yet  wdl  undmtood. 
Aad  if  the  patting  of  the  town-seal  to  an  instm- 
iMBt  without  the  consent  of  the  body  oorpo- 
vale,  should  be  said  to  be  sufficient  in  law  to 
give  away  the  hinds  and  rights  of  any  body 
corporate,  then  any  thief  that  can  but  steal  tlie 
corporation-seal,  will  have  it  in  his  power, 
though  he  he  no  member  of  the  corporation^  to 
give  op  the  lands  and  liberties  thereof;  which 
mdeed  weold  be  a  strange  piece  of  law  and  jus- 
lice  to  be  owned  in  any  nation  that  pretends 
10  aeose  and  honeaty.  Yet  Mr.  Mayor,  all  this 
Mlirithatanding,  did,  aa  soon  as  the  said  vote 
iraa  over,  pull  out  of^is  pocket  an  instrument 
in  writing,  purporting  a  sunender  of  their 
tharters,  and  caused  the  town-seal  to  be  affixed 
thereto  without  any  further  vote.  The  draught 
ef  the  instmraent,  aa  it  is  ooomionly  said,  waa 
iiat  made  at  London,  and  thence  transmitted 
to  an  honeoraUe  peraon  in  Nottinghamshire, 
mi  by  his  order  conveyed  to  Mr.  Mayor.    But 
this  report,  if  it  were  not  for  one  thing,  which 
it  is  believed  will  be  proved  if  there  be  occasior, 
toaght  aeem  not  wen  groonded,  because,  ps  it 
afterwards  will  appear^  thia  surrender  was  not 
thooffiil  sufficient,  ana  so  another  was  sealed ; 
iHiicn  yet  one  of  the  aldermen  would  have  to 
he  the  very  same,  word  for  word,  with  that 
which  was  first  sent  up  sealed  to  London ;  as  if 
twice  sealing  would  make  that  effectual  which 
waa  net  so  liy  being  once  sealed.    But  it  is 
iUj  he  had  not  b€«rd  what  is  commonly  re- 
ported, and  perbapa  will  be  proved  when*  time 
aerves,  that  the  Aret  instrument  for  aurrender- 
ing  that  was  sealed,  waa  dravm  so  aa  to  make 


a  Borrender,  by  the  right  honourable  the  earl  of 
Hallifaz  and  air  Leokne  Jenkina. 

After  the  said  vote  touching  tlie  intended 
surrender  was  over,  many  of  tne  buigcaaaa  ef 
Nottingham,  considering  their  oath,  and  thai 
there  were  many  customs  and  iirivileges  in  r^ 
foTpnoe  to  trade,  which  the  nurgessea  of  the 
cor|M)ratinn  held  only  by  custom  mm!  nreacrip- 
tion ;  and  that  as  8t>ine  of  the  landa  which  that 
roqioration  held  was  by  grant  from  aome  of 
his  m^esty's  royul  preideoessors,  so  most  of 
their  town-lands,  (wliicfa  are  of  grciat  annual 
value)  were  given  by  private  persons ;  thoogbt 
fit  to  usk  advice  (\i\':>unscl  in  several  points. 

The  first  ouestii^n  pn»pose<l  to  counsel  waa, 
Whi'tlier  if  the  charters  were  surreiidered,  and 
a  new  one  taken,  that  new  fpndii  would  not  pre* 
siTve  the  lands  to  the  Cdrfioration.  To  which 
counsel  replied.  Thai  if  titc  charters  of  an  j 
body  corporate  were  law  i'lilly  aurreudered,  dieo 
the  corporation  tliai  lu'ld  by  such  charters  wa9 
diasolved ;  and  that  if  they  bad  any  lands  which 
had  been  given  to  that  corporation,  the  hdrs 
of  thoae  that  gave  those  lanoa  wouM,  as  soon  aa 
such  surrender  was  «xNnpleted,  be  entitled  to 
the  lands,  and  recover  the  same.  And  the\' 
said.  Those  lands  which  hail  been  given  to  sncn 
corporation  by  any  of  his  majesty's  predecca- 
sors,  his  majesty  might,  if  he  so  pleaaed,  grant 
them  again  to  the  corporation ;  but  no  new 
charter  of  his  could,  as  they  conceived,  give 
the  corporation  any  title  to  thoae  landa  which 
had  been  given  by  private  persona,  or  enahin 
the  corponOion  to  aeep  than  from  the  hein 
of  those  that  gave  them,  in  case  such  surren- 
der should  be.  And  so,  they  say,  it  waa  re- 
solved by  thejndf^  when  the  monasteriea  were 
surrendered,  or  disKolved ;  and  that  therefore 
a  special  act  of  imriianient  was  advised  to  be 
made,  and  according;!}'  was  made,  to  vest  those 
lands  in  the  king,  there  being  no  other  way  to 
hinder  them  from  going  to  theheira  of  thoae 
that  gave  them,  when  by  surrender  they  had 
diasolved  those  corporations. 

The  second  question  proposed  was,  Whether, 
if  the  mayor  and  burgesses  of  a  oorporatioB 
claim  any  right  of  common  by  custom  or  pee* 
scription  upon  other  men's  ianda,  aa  ia  in  thn 
caseofScalford,  Derby,  Coventry,  and  many 
other  corporations,  Uiey  can  aumnder  their 
chartera,  and  yet,  by  any  new  charter  to  be  oh- 
tained  frem  his  majesty,  or  by  any  meana, 
preserve  their  right  of  common.  To  which  it 
was  answered.  That  if  the  mayors  and  btugcaaca 
of  any  oorpomtion  claim  such  common,  and 
aflerwarda  make  aucii  surrender,  and  ao  di»* 
soUc  the  body  corporate,  their  preacription  for 
common  is  dotroyed  ;  and  though  hia  miyeaty 
should  please  to  incorporate  tMm  anew,  yet 
their  title  to  common  will,  as  they  conceive,  fm 
totally  lost. 

The  third  question  waa.  Whether  the  toWB 
of  Nottingham,  being  one  of  the  andentealeer- 
poratKHis  of  England,  and  free  of  tolhi  in  moat 
places,  should  nave  the  same  privily  if  thcj 
surrendered  their  charters.  To  which  it  wm 
anawored.  Hut  if  the  town  of  rinttingtil 
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turrendered  tbeir  charters,  and  flN>  dissolFed  / 
their  corporation,  then  in  all  other  places  that 
had  ibrmerly  tolb  granted  them,  and  kept  their 
old  charters,  they  shonld  hare  toll  of  Notting- 
hana  men,  and  afi  such  corporations  as  shall  so 
surrender,  nntwithstandiog  any  new  charter, 
that  can  t>e  granted  tlicm. 

The  last  question  propounded  was,  Whether 
if  the  inavor,  or  any  other  members  of  a  cor- 
poration do,  without  the  consent  of  the  major 
I»art  of  the  boity  corporau*,  occasion  the  sur- 
render of  the  charters  of  that  corporation,  the 
particular  persons  that  receired  damage  hy 
that  surrender,  may  not  have  an  action  at  law 
for  recovery  of  their  damages?  To  which  it 
was  answered,  that  it  was  no  question  but  that 
every  particular  person  that  should  beany  ways 
damnified  by  such  surrender,  mij^^t  by  action 
at  ooaimoii  law  recorcr  all  his  damages  of 
those  persons  that  occasioned  the  sorreuder. 
Yet  it  was  thought  adviseable,  as  the  most 
proper  way  for  preventing  the  surrendering  of 
the  charters,  and  of  those  inconveniences  and 
suits  whidi  m^t  be  oeeasionedtherebv,  or  hy 
the  tokingof  a  new  charter  if  obtained  hy  the 
mayor  and  a  few  of  the  burgesses  without  pri- 
vity, consent,  or  hearing  of  the  rest,  that  the  ma- 
jor part  of  the  burgesses  should  present  Mr. 
Mayor  with  their  sense  of  his  proceedhiffs,  and 
declare  their  dissent  from  any  surrender.  And  ao- 
oordin§fl  V  a  writing  was  drawn,  and  signed  by 
betwixt  inree  and  lour  hundred  of  the  burgesses, 
•od  then  a  iair  copy  made  and  examined  with 
the  original,  and  so  with  all  the  burgesses 
names  to  it  that  had  subscribed,  was  by  several 
of  the  burgesses,  and  in  presence  or  several 
gentlemen  of  quality  that  were  no  burgesses, 
presented  to  the  mayor  upon  the  fourth  day  of 
August,  as  the  sense  of  most  of  the  burgesses 
of  that  town.  The  writing  so  presentra  was 
as  fo)k)weth,  viz. 

To  Mr.  Gervas  Wild,  Mayor  of  Nottingham. 

•Sir; 
*  We  whose  names  are  hereunto  subscribed, 
beinff  bur&^esses  of  the  town  of  Nottingham, 
and  \nowing  or  understanding  that  you  and 
thirteen  more  of  the  corporation  have,  without 
the  consent  of  the  burgesses  of  this  town,  and 
against  their  will,  taken  upon  you  to  agree  to 
the  surrender  of  the  charters,  liberties,  and 
flmnchises  of  this  corporation,  and  to  cause 
the  corporation-seal  to  be  affixed  to  an  in- 
strument for  making  of  such  surrender ;  and 
being  by  our  burgess-oath  obli<;ed  to  preserve 
as  fju-  as  in  us  lies,  all  the  rights  and  privi- 
leses  of  this  corporation ;  and  considering 
what  great  dama^  it  must  necessarily  be  to 
the  corporation  m  general,  and  to  us  and 
every  other  particular  burgess  of  the  corpo- 
ration, if  the  charters,  liberties,  and  franchises 
should  be  so  surrendered ;  have  thought  our- 
selves obliged,  in  order  to  prevent  so  great  an 
evil,  to  signify  these  our  thoughts  of  what 
you  have  done,  and  are  about  to  do ;  and  that 
many  of  your  liberties  and  franchises,  which 
are  only  htki  by  cosiaiD,  and  not  by  char- 


*  ter,  will  certainly  be  lost,  if  you  make  such 

*  surrender  |s  you  have  agreed  to.  We 
<  do   therefore  nereby  declare  our    dissent 

*  from  those  your  proceedings ;  and  that 
'  we  neither  ao  nor  shall  consent,  or  have 

*  e  insented,  that  any  parrender  of  any  charter, 

*  liberty,  franchise,  or  privilege  of  the  corpora- 

*  tion  of  Nottingham  should  Se  made  either  by 

*  you,  or  any  members  of  this  corporatioa,  or 
'  other  person  or  persons  whatsoever ;  and  that 
'  we  will  by  all  hiwfnl  ways  and  means  oppose 
'  and  hinder  the  surrendering  or  vacating  of 

*  any  of  the  charters,  rights,  liberties,  or  pri- 

*  vileges  of  this  corporation ;  and  that  in  case 

*  you  occasion  the  surrender  of  any  of  the  char- 
'  ters,  rights,  liberties,  or  privileges  of  this  cor- 

*  poraiion,  we  shall  expeirt  from  you  such  sa- 
^  tisfaction  as  tlic  hiw  will  allow  us.' 

The  burgesses  were  also  advised  to  order, 
and  accordingly  did  order  caveats  in  the  names 
of  some  particular  bui^gesses,  on  behalf  of  them- 
selves and  most  of  the  burgesses  of  ^e  town, 
to  he  entofed  at  the  lord  chancellor's,  the  lord 
privy-seal's  and  in  the  signet-office,  affainst 
surrendering  of  anj  of  the  charters  of  that 
town  without  the  pnvity,  consent,  and  hearing 
of  the  said  buiKesses,  and  a^tnst  INttsUi^  M 
any  new  charter  to  thattown  without  like  privity, 
consent,  and  hearing.  And  the  burgesses  hav« 
had  an  account  from  their  agent  at  LiHidoii| 
that  he  had  entered  such  caveats  at  the  lofd 
chancellor's  and  in  the  offices  of  the  lord  Con- 
way and  sir  Leoline  Jenkyns,  it  being  oom- 
inooly  reported  that  the  ford  privy -wal  bfd 
delivmd  up  the  privy-seal  to  the  sud  sir  Leo- 
line. 

Hie  burgesses  were  further  advised  to  pe^- 
tion  the  lord  chancellor  to  be  beard  before  any 
surrender  of  their  charters  should  be  accepted, 
or  any  new  charter  to  that  town  should  pass 
the  broad -seal ;  and  acconlinffly  a  Petition  wfM 
drawn,  and  signed  by  above  three  hundred  and 
sixty  burgesses,  and  a  copy  thereof  fairly  ep- 
grossed,  with  the  names  of'  the  buiKesses  that 
had  subscribed,  was  sent  and  presented  to  the 
lord  chancellor  at  Bath  on  Thursday  the  tenth 
of  this  instant  August  Which  Petitioo  was 
in  these  words  following,  vis. 

To  the  right  honourable  the  Lord  High  Chan- 
cellor of  England :  The  humble  PBTrnoN 
of  the  Burgessea  of  the  Town  «yf  Notiii^^* 
iiam,  whose  names  are  hereunto  subscrib- 
ed,  on  behalf  of  themselves  and  most  of 
the  Burgesses  of  that  Town. 

*  Most  humbly  sheweth : 
<  That  the  town  ot  Nottingham  being  a  bo- 
rough by  prescription,  and  an  ancient  corfio- 
ration  ;  and  the  burgesses  of  that  town  (who 
are  a  body  corp<»riite  by  the  name  of  mayor  anU 
burgesscai)  having  many  liberties,  privilnnes, 
rights,  and  franchises,  which  they  holdbj 
grant  and  cnntirmation  from  his  majesty  and 
his  royal  predeoessuis,  and  many  other  rights^ 
liberties,  and  privileges  which  they  hold  by 
custom  or  prescription ;  and  divers  persons 
havioggiren  hods  to  that  corporation  of  « 
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<  very  (TV^t  annual  value :  Tbe  preaeDt  mayor, 
•  with  three  or  four  of  tho  aklermen,  ami  nine 
«  other  burgPKses  of  that  corporation,  havede- 

<  dared  they  Aetiffa  to  take  a  new  charter,  and 
c  have  taken  upon  them,  without  the  oonvent  of 
< your  |)ctitioo(rs.  and  most  of  the  burgesses  of 
« that  town,  to  a^^ree  to  the  aurreoder  of  the 
« charters  of  that  corporation  ;  and  have  taken 
« the  town-S4'al,  and  affixed  it  to  an  instrument, 
«  desi^ningf  thereby  to  make  an  actual  and  ah- 

'«  solute  surrender  of  all    the  said  charters;  | 

<  which  if  tiie\  have  power  to  effect,  it  ^vill  (as 

<  your  petitioners  are  advised)  notonly  dLsy<dvc 
c  the  corporation,  deprive  your  petitioners  and 
c  other  bursr|*s8C8  of  tliat  town  of  many  ri|arhts, 
«  liberties,  and  privileges  which  they  held  by 

<  custom  and  prescripuon,  cause  all  the  lands 
«  given  to  that  corporation  to  revert  to  the  iieirs 
«  of  the  donors,  and  disinherit  your  petitioners 
«  and  other  burn^esses  of  that  town  of  all  the 
«  said  lands,  libiTties,  and  privilef^es,  which 
«  both  they  and  their  predecewors,  as  burgesses 
«  of  that  town,  liave  inherited,  and  ought  to 
«  enjoy,  but  also  subject  your  petitioner  and 

<  their  freeholds  against  their  will  to  such  ser- 
«  vices,  damages,  and  great  inconveniences,  as 
« may  be  brought  upon  them  by  tlie  coutri- 
«  ranees  of  the  said  mayor  and  aldermen,  in  case 

*  they  can  obtain  a  new  charter  to  pass  the 

*  broad-seal  without  the  privity,  consent,  or 
«  hearing  of  your  petitioners. 

<  Your  netitioners  therefore  humbly  pray 

*  your  lordship  to  take  into  consideration  tlie 

*  aforesaid  mischiefs,  damafj^es,  and  ioconveni- 

<  ences  that  are  like  to  beiall  your  petitioners 

*  and  other  burgesses  of  that  town,  in  case 

*  suoh  surrender  should  be  made  and  accepted, 

*  and  a  new  charter  taken  by  the  said  mayor 

*  and  aldermen  :  And  that  your  lordship  would 

*  please  before  such  surrender  be  accepted,  or 
'  any  new  charter  for  that  town  be  |»assed  the 
'  broad-seal,  to  grant  your  petitioners  a  day  of 

*  hearing,  and  to  order  thereupon  as  shall  be 
'  agreeable  to  equity  and  justice 

*  And  your  petitioners  shall  ever  pray,  &c.' 

The  Petition  being  delivered  as  aforesaid,  and 
Mr. Mayor  having  heen  acquainted  in  manner 
aforesaid,  by  the  generality  of  the  burgesset, 
that  they  neither  had  consented,  nor  should 
consent  to  a  surrender  of  any  of  the  charters, 
rights,  or  hberties  of  the  town,  and  the  bur- 
gesses having  been  advised  by  council  that  no 
.  instrument  for  makinga  surrender  of  the  char- 
ten  to  the  earl  of  fiaUiimx  and  air  Leohne 


Jenkyns  couid  l»e  effectual  in  law  :  it  was  honed 
thattliere  would  not  have  het-n  any  furtner 
prognxsin  tlie  bubiuess,  at  least  before  the 
burgesses  were  heard  upon  their  caieats  or  pe- 
titions.   Audit  was  taken  for  granted,  that  no 
new  instrument  in    onler  to  any  surrender 
could  be  made  and  scaled  without  calling  toge- 
ther the  council  of  that  town  ;  because,  by  cus- 
tom of  that  town,  the  town- seal  hath  always 
used  to  be  kept  under  the  custody  of  three 
lockai  and  keys,  an<t  not  taken  out  but  in  coun- 
cil ;  and  those  three  keys  kept  by  three  several 
persons,  for  Iwtter  preventing  of  any  indired 
ufcc  of  tlic  seal.  But  contrary  ti>  tbe  burgesses' 
expectation,  and  against  all  ancif  iit  usage,  Mr. 
Mayor  (having,  as  he  sai«l,  received  advice 
froin  London  that  tbe  iiistninieiit  he  had  sent 
up  f<ir  surrendering  tlio  charters  wait  not  suffi- 
cient) did  on  Saturday  the  I'ith  of  AMgust  re- 
quire of  tlie  senior  coroner  to  deliver  nim  his 
key ;  which  the  con»ner  refusing  to  do,  (unless, 
according  to  the  custom  of  the  town,  a  council 
wah  calk'd,  and  should  order  such  delivery)  it 
seems  Mr.  Mayor  Ibund  another  way  to  come 
by  tlie  seal,  it  that  be  true  which  was  stgnifted 
in  the  public  prints  tliat  came  down  to   Not- 
tingham on  the  19th  of  August,  viz.    Thai 
u|M>n  the  lUh  of  Augusta  surrender  of  Not- 
tingham charters  was  made  to  hia  majesty. 
And  there  is  one  thing  which  hath   lia|»pened 
since,  which  gives  a  shrewd  light  what  Mr. 
Mayor  difl  on  that  12th  of  AuguO,  without  so 
much  as  summoning  a  oouncir;  ibr  tlie  Ptfty 
who  by  Mr.  Mayor^s  command,  as  be  saitn,  did 
that  day  force  open  tlie  lock  to  which  the  co- 
roners'key  belonged,  hath  since  confevsed  the 
fact.    So  that  now  if  it  should  liereatler  ap- 
pear to  be  true,  as  those  prints  seem  to  intimate, 
than  any  instrument  for  surrendering  of  Not- 
tingham charters  to  his  majesty,  was  preeented 
to  his  majesty  on  the   14th  of  August,  it  will 
scarce  be  a  question,  by  wliat  means,  or  how 
lawfully  Mr.  Mayor  came  by  the  seal,  or  bow 
valid  such  surrender  is  like  to  be. 

This  is  the  true  case  of  the  burgesses  of 
Nottingham,  who  are  ready  to  make  good  every 
matter  of  lact,  as  herein  staled,  ahenerer 
there  shall  be  occasion  ;  and  doubt  not  but  Xn 
prove  it,  if  they  may  either  be  heard  upon 
their  pc-tition  or  caveats ;  and  however  questioB 
not  but  by  the  assistance  of  tlie  courts  of  jus^ 
tice  they  shall  still  preserve  their  rights,  not* 
withstauding  all  these  eudeavours  that  bam 
been  used  to  give  up  their  charters  and  Ut 
berties. 


•  ■>, 
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S07.  Proceedings  agfiinst  Sir  Thomas  Armstrong,*  iit  the  Kings- 
Bench,  upon  an  Outlawry,  for  High  Treason  :  3S  Ch^rle»  II. 
A.  D.  1684. 


On  the  14th  of  Jnne,  1684,  sir  Thomaii 
Armstrong  wa%  brought  to  the  bar  of  the 
Court  of  Kioj^'s- bench  at  Westminster,  by 
virtue  of  a  Writ  of  a  Habeas  Corpus,  directed 
to  the  keeperof  the  ^oT  of  Newgate  ;  which 

*  '<  But  if  the  Court  lost  much  by  the  death 
of  HoUoway,  whom  they  had  brought  from 
the  West- Indies,  they  lost  n\uch  more  by  their 
proceedings  against  sir  Thomas  Armstrong, 
who  was  surprised  at  Leyden,  by  virtue  of  a 
warrant  that  Chudleigh  the  king's  enroy  had 
obtained  from  the  States,  for  seizing  on  such 
as  should  fly  out  of  England  on  the  account 
of  the  Pbt.     So  the  scout  at  L^den,  for 
5,000  gilders,  seized  on  him  ;  and  delivered 
him  to  Chodleigh,  who  sent  him  over  in  great 
haste.    Armstrong  in  that  confusion  forgot  to 
claim  that  he  was  a  native  of  the  States  :  for 
he  was  bom  at  Niooeguen :  and  that  wouTd 
baveoUiffed  the  Dutch  to  have  protected  him, 
as  one  of  their  natural  bom  subjects.    He  was 
trusted  in  every  thing  by  the  duke  of  Mon- 
mouth :  and  he  having  fed  a  very  vitious  hie, 
the  Court  hoped  that  he,  not  being  able  to  bear 
the  thoughts  of  dying,  would  discover  every 
thing.    He  shewed  such  a  dejection  of  mind, 
while  he  was  concealing  himself  before  he  es- 
caped oqt  of  England,  tluit  Hambden,  who  saw 
him  at  that  time,  told  me,  he  believed  he  would 
certainly  do  any  thing  that  would  save  his  life. 
Yet  all  were  disappointed  in  him  :  for  when 
he  was  examined  before  the  council,  he  said, 
he  knew  of  no  Plot  but  the  Popish  Plot :  he 
desired,  he  might  have  a  fair  tnal  for  his  life: 
that  was  all  he  asked.     He  was  loaded  with 
irons  ;  though  that  was  not  ordinary  for  a  man 
who  had  served  in  such  posts,  as  to  be  lieute- 
nant of  the  first  ti*Ofip  of  g^uanls,  and  geiitle- 
flMn   of  the    horse  to    the  king     There  was 
nothing  against  him,    but  what  Rumsey  and 
Shephenl  had  swom  of  the  discourses  at  »hep- 
herd*8,  for  which  lord  Russell  had  suffered. 
But,  by  this  time  the  credit  of  the  witnesses 
was  so  blasted,  tliat  it  seems  the  Court  was 
afraid  that  juries  would  not  now  be  s^e^fiy.as 
they  had  been..   The  thing  that  Kumjtey  bad 
swom  against  him  seemed  not  very  credible : 
for  he  swore  that  at  the  first  meeting  Arm- 
strong undertook  to  go  and  view  the  guards  in 
order  to  the  seizing  them ;  and  that  upon  a 
view  he  said  at  a  second  meeting  that  the 
thing  was  very  feasible.     But  Armstrong,  who 
had  commanded  the   guards  so  long,  knew 
every  thing  that  related  to  them  so  well,'  that 
without  such  a  transient  view  he  could  of  the 
sudden  have  answered  every  thing  relating  to 
them.    The  Court  had  a  mind  to  proceed  in  a 
summary  way  with  him,  that  lie  should  by  the 
hurry  of  it  be  driven  to  say  any  thing  that 


^rrit  was  bn  Iii5i  majesty's  behalf  moved  for  on 
Thursday  last  by  Mr.  Attorney-General. 

The  return  of  the  writ  was  read  by  the  clerk 
of  the  crown,  by  which  it  appeared  he  was  in 
the  custody,  of  the  keeper  of  Newgate,  by  a 
■    ■      ■   .    ■   ■  ■  ■  -    -  -  . 

could  save  him.  He  was  now  in  an  outlawry : 
but  though  the  statute  was  express,  that  if  an 
ouUawedpcraon  came  in  at  any  time  within  the 
year,  he  was  to  have  a  trial  notwithstanding 
his  outlawry.  It  was  pretended  in  answer  to 
this,  that  he  not  comii^  in,  but  being  taken, 
had  not  a  right  to  the  beneBt  of  the  statute. 
But  there  were  several  months  of  the  year  yet 
to  run.  And  since  a  trial  was  a  demand 
Younded  on  natural  justice,  he  insisted  on  it. 
And  when  he  was  brought  to  the  King's- 
bench  bar,  and  asked  what  he  had  to  say  why 
sentence  should  not  be  executed,  he  claimed, 
the  benefit  of  the  statute.  He  said,  he  had  yet, 
when  he  was  taken,s  everal  months  to  didiberate' 
upon  his  coming  in :  and  the  seizing  on  Inn 
before  his  time  was  out,  ought  not  to  bar  hina 
a  right  that  the  law  gave  him.  He  also  men- 
tioned Halloway,  to  whom  a  trial  was  offered 
the  former  term.  And,  since  it  was  a  point  of 
law,  he  desired  council  might  be  heard  to 
argue  it.  Jefferies  rejected  all  this :  He  said, 
the  king  might  either  ofler  a  trial  or  not,  as  be 
saw  cause  :  and  he  refused  to  hear  council : 
which  being  demanded  upon  a  paint  of  law, 
the  denying  it  was  thought  a  very  impudent 
piece  of  injustice.  And  when  Armstrong  in- 
sisted, that  he  asked  nothing  but  the  law,  Jef- 
feries in  his  brutal  way  said,  he  should  have  it 
to  the  full ;  and  so  ordered  his  execution  within 
six  days.  And  the  Uw  was  executed  on  him 
with  the  utmost  rigor :  for  he  was  carried  to 
Tyburn  in  a  sledge,  and  was  quartered,  and  his 
quarters  were  set  up.  His  carriage,  during  hia 
imprisonment  and  at  his  death,  was  fiv  beyond 
what  could  have  been  imagined.  He  turned 
himself  wholly  to  the  though. s  of  God,  and 
of  another  state  ;  and  was  praying  continually. 
He  rejoiced,  that  he  was  brought  to  die  in 
such  a  manner.  He  said,  it  was  scarce  pos- 
sible for  him  to  have  been  awakened  into  a  due 
sense  of  his  sins  by  any  other  method.  His 
pride  and  his  resentments  were  then  so  en- 
tirely conquered,  that  one  who  saw  him  said  to 
me,  that  it  was  not  easy  to  think  it  was  the 
same  person  whom  he  had  known  formcriy. 
He  received  the  Sacrament  ;  and  died  in  so 
good  a  temper,  and  with  so  much  quiet  in  his 
mind,  and  so  serene  a  department,  that  we 
have  scarce  known  in  our  time  a  more  eminent 
instance  of  the  grace  and  mercy  of  God. 
Armstrong  in  his  last  pafier  denfed,  that  be 
ever  knew  of  any  design  against  the  king's  or 
the  duke's  life,  or  was  in  any  plot  against  the 
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wmrrmntfrom  the  honourable  Siilney  Godolphin, 
oq.  one  of  bis  majesty's  principal  Secretaries 
of  8ute;  which  WanranC  fouoweth  in  kmc 
verba; 

Sidney  Godolphin,  esq.  of  his  Diajestv's  most 
hon .  I^vy  Council,  and  principal  secretary 
of  State. 

**  These  are  in  bis  majesty  *s  name  to  autho- 
rize and  require  you  to  receive  into  your  cus- 
tody, from  on  board  his  majesty's  yacht  the 

Effemment  There  were  no  remarks  pub- 
bed  on  hii  speech,  which  it  was  believed  the 
Court  onlered :  fur  they  saw  how  much  ground 
they  had  lust  by  this  stretch  of  law,  and  bow 
little  they  bad  gained  by  his  death.  One  pas- 
sage in  it  was  Uie  occasion  of  their  ordering'  no 
such  reflections  to  be  made  on  it,  as  bad  been 
made  on  the  other  speeches.  The  king  had 
published  a  btory  all  about  the  Court,  and  had 
told  it  to  the  foreign  ministers,  as  the  reason  of 
this  extreme  severity  against  Armstrong:  he 
said,  that  lie  was  sent  over  by  Cromwell  to 
munler  him  bovoiid  sea,  and  that  he*  was 
^warned  cf  it,  and  chuUonged  him  on  it ;  and 
that  upon  Lis  contc:r^iui^  it  he  had  promised 
him  never  tu  speak  ot  it  any  more  as  k>ng  as  he 
Kved.  So  the  kiiii^,  couuiing  him  now  daad 
IB  law,  thought  he  wad  free  from  that  promise. 
Armstrong  took  this  heavily  :  and  in  one  paper 
which  1  baw,  writ  in  his^own  band,  the  resent- 
ineots  upon  it  were  sharper  than  1  thought 
became  a  dying  penitent.  So,  when  that  was 
reprcsentid  to  him,  he  changed  it:  and  in  the 
paper  he  gave  the  shentis  he  had  softened  it 
much.  But  \et  he  shewed  the  falshood  of 
that  report :  tor  he  never  went  beyond  sea 
but  once,  sent  by  the  earl  of  Oxford,  and  some 
other  cavaliers,  with  a  considerable  present  to 
the  king  in  mone}-,  which  he  delivered  ;  and 
brought  back  letters  of  thanks  from  the  king 
to  those  who  made  the  present.  But  Crom- 
well having  a  hint  of  tnts  clapt  him  up  in 
prison,  where  he  was  kept  almost  a  year.  And 
upon  the  inerit  of  that  service,  he  was  made  a 
captain  of  hone  soon  afler  the  restoration. 
^Vnen  Jefferies  came  to  the  Idng  at  Windsor 
•OOD  after  this  trial,  the  king  took  a  ring  of 
good  value  from  his  finger,  and  gave  it  liim 
for  these  services :  the  ring  upon  that  was 
called  his  btood  stone.  The  kug  gave  him 
one  adrice,  which  was  somewhat  extraordi- 
■aiy  from  a  king  to  a  judge  ;  but  it  was  not 
the  less  necessary  to  him  :  the  king  said,  it 
was  a  hot  summer,  and  he  was  going  the  dr- 
euit,  he  therefore  desired  he  w<mld  not  drink 
too  much."    Bumety  577. 

*^  June  11th  1684.  Sir  Thomas  Armstrong, 
ene  of  the  late  ianatic  plotters,  and  whe  stood 
oatlawed  for  High-Treason,  barhig  been  taken 
the  last  week  at  Leyden  in  Holland,  by  order 
ef  the  States,  was  brought  in  one  of  his  mMCsty  "s 
yachts,  and  committed  kstnigbt  to  Ureen- 
wkh,  9a4  wai  this  nwmiBf  ooawiitted  to  Nevr- 
gite. 


Catherine,  ^iptain  Dnviea  oommandcr,  the 
person  ofsir  Thomas  Armstrong,  ktoutiawed 
ihr  high-treason,  and  him  ^aSAj  to  keep  in  hit 
nu^jesty 's  prison  of  Newgate,  till  his  nu(|esty*8 
pleasure  befivther  known.  And  for  so  doing, 
this  shall  be  your  warrant.  Given  under  my 
hand  and  seal  at  Whitehall,  this  10th  day  of 
June  1684.  In  the  36th  year  of  his  majeity^s 
reign.  8.  OoixiLPfliif,*' 

To  Captain  RichardsoiL  Keeper  ef  his 
■  ison  of  Newgate." 


*'  Sir  Thomas  Armstrong,  when  he  waatakeOi 
had  in  his  pocketa  bill  of  exobange  charged  b / 
one  HavcJ!Tiiiercb«it  ba^jSjdUe  iSim't 
on  whicn  Mr.  Hayes  is  committed  to  Newgate 
for  holding  correspondence  with  traitora. 

*'  14th.  Sir  Thomas  Armstrong  wnebroiight 
from  Newgate  to  the  Kinff's-beoch  bar,  where 
being  aakM  what  he  ooold  aar  whir  eaeeetion 
shoiud  not  be  awarded  againstjiin,  ne  etandinf 
outlawed  and  so  attainted  upon  en  indietacDt 
of  High-Treason,  for  conspiring  thn  death  of 
thekmg,&c.  Heeaid  he  wne  beywideenal 
the  tioM  of  the  oothtwry*  which  the  eoort 
telling  lam  they  could  take  no  nolioe  ef :  he 
then  desired  thet  he  might  ooaae  to  his  trial, 
and  that  his  majeaty  woaul  grant  him  the  seme 
fiivonr  he  hed  oiierBd  to  Holbmay  ;  bat  thn 
court  told  him  that  belonged  to  his  myeety, 
not  to  them ;  then  he  said  he  was  within  the 
statute  made  5  !k  6  E.  6,  c.  1 1,  and  demanded 
his  trial,  he  bttng  within  the  statute,  and  desired 
council  to  ar^ue  the  same ;  but  the  eoort  being 
of  ancriher  opmion  would  allow  him  no  eooneil, 
but  made  a  rule  for  hii  execution  on  Friday 
next  at  Tyburn.  ^ 

'*  18th.  The  same  day,  also,  air  Thomae 
Armstrong's  daughter,  petitioned  the  oonit  ef 
King's- bench  that  her  father  might  have  a 
Writ  of  Error  allowed  him  to  reverse  bis  out- 
lawry and  so  come  to  his  trial ;  but  the  eoort 
told  them  this  was  no  proper  place  to  moTO 
in ;  they  most  go  into  the  ciiancerj  for  it ;  bat 
there  they  had  been  before,  and  the  lord  keeper 
was  pleased  to  deny  it. 

*'  20th.    Sir  Thomas  Armatrong  was  dnwtt 

?M>n  a  sledge  with  a  very  nnmerows  tS^  ^ 
ybum  ;  where  being  ooom  Dr.  TenMi 
prayed  vrith  him,  who  eeemcd  Tory  peniteBt ; 
ne  prayed  himself  abo  very  fervently,  which 
done,  he  delivered  a  paper  to  the  ahcraa,  and 
submitted  htmaelf  to  the  sentence ;  efler  he 
had  banmd  about  half  an  hour,  he  waa  talMt 
down  ara  qoartered  according  to  his  scntgnfje, 
and  his  quarters  were  brooght  back  in  the 
sledge  to  Newgate,  to  be  disposed  of  ae  hie 
mi^iesty  shall  duect. 

*<  Sir  Thomas  Armstrong's  quarters  are  db» 
poeed  of;  a  fmequarter  ia  aet  on  Temple  bar, 
hia  head  on  Westminster,  another  qoaitcr  ie 
aent  down  to  the  town  of  Stafford,  fbr  which  he 
was  a  Pariiamentoman.  Qowre,  how  mnnj 
qoarters  of  the  Popish  Traitors  were  aet  op^ 
and  qacre,  which  of  these  fiwUie  pkrtterswwe 

^  Jolj  lit  Cmm  oitt  the  Piper  thit  eir 
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L.C.J,  (Sir George Jefferies)  WhalwooW 
you  have,  Mr.  Attorney  ? 


Alt.  Gen.  (Sir  Robert  Sawyer)  Hare  you 
the  Oatbwry  there  ? 

CL  of  Cr,  Yes,  Sir,  here  it  is. 

AtU  Gen.  That  which  1  humbly  pray,  my 
lord,  b  an  award  of  executioo  for  the  king 
against  sii-  Thomas  Armstrong  upon  the  out- 
lawry. 

X.  C.  J  J  First,  we  must  file  this  return. 

Att.  Gen,  1  pray  it  may  be  filed. 

L.C.J,  Let  it  be  filed :  now,  what  do  you 
desire,  Mr.  Attorney  ? 

Att.  Gen.  My  lord,  I  pray  an  award  of  eze- 
cutioB  upon  the  outlawry. 

X.  C.  J.  Arraign  him  upon  the  outlawry. 

CL  (f*Cr,  Thomas  Armstrong,  hoM  up  thy 
Kand.  [Which  lie  did.]  Thou  hast  been  in- 
dicted in  JLondon,  by  the  name  of  Thomas 
Armstroojgf^  of  London,  knight.  Of  hi^-treaaon, 
for  conpiruig  agamst  the  king's  majesty's  lile, 
and  the  government :  for  not  appearing  to 
plead  and  try  that  indictment  by  due  process 
i»f  law  iwueci  affainst  thee,  upon  -  that  indict- 
ment thou  stsntet  outlawed,  and  therd>y  at- 
tuntedofthe  samehiffh-treason.  What  hast 
thoo  to  say  for  thysm,  why  execution  should 
Dd  be  awarded  amnst  thee  upon  that  attainder 
according  to  law? 

Sir  r.  Amuirong.  My  lord,  I  was  beyond 
aea  at  the  time  of  the  outbwry  ;  I  beg  I  may 
be  tried. 

X.  C.  J.  Thai  is  not  material  at  all  to  us ; 
wc  have  here  a  record  of  an  outlawry  against 
you,  sir  Thomas. 

Sir  T.  Armitrong.  I  desire  to  be  put  upon 
ay  trial,  mylord. 

X.  C  /.  We  cannot  allow  any  such  thing ; 
we  have  nothine  to  do  upon  thiK  record  before 
us,  but  to  award  execution.  C&ptain  Richard- 
son, which  are  your  usual  days  of  execution  ? 

Captain  lUckardnm.  Wednesdays  and  Fri- 
davs,  my  lord. 

Mr9.  Matthews.  Here  is  a  statute,  my  lord. 

X  C-  X  What  is  the  matter  with  that  gen- 
tlewonian? 

Sir  T.  Armttrang.  Hold  your  tongue.    My 

Thomas  Armstrong  deli?ered  to  the  sheriffs  at 
the  time  of  his  execution,  therein  he  denies 
the  being  of  a  spy  to  Cromwell  for  the  seizing 
the  king  when  in  Flanders ;  be  inveighs  as^st 
tli0  hardship  of  his  case  at  the  King's-bench 
h&Ty  being  denied  bis  bial ;  and  does  absolutely 
deny  his  being  concerned  in  any  plot  against 
the  king's  life  or  for  alteration  of*  tlicjgfOFcm- 
meot,  as  also  the  story  of  the  lord  Howard's 
about  him  ;  he  professed  himself  to  die  in  the 
reformed  religion,  and  in  the  Communion  of 
the  Church  of  England,  concluding  with  his 
prayers  for  the  king  and  these  poor  nations. 

*^  His  majesiv  bath  been  pleased  as  a  signal 
favour  to  the  lord  chief  justice  Jefferys,  to 
take  a  diamond  ring  ofi'  his  finger,  and  (irescnt 
it  to  his  lordship.''  Narcissus  Luttrclt's  MS. 
•'  Brief  Historical  Relation,"  &c.  in  the  Col- 
lege of  AU  Souls',  Oxford. 


lord,  there  is  a  statute  made  in  the  6th  year 
of  Edward  the  6th,  which  I  desire  may  be 
read. 

X.  C.  J.  To  what  purpose  woqld  you  bare 
it  read,  sir  Thomas  ?    ^ 

Sir  T.  Armstrong,  It  giveth  tlie  prisoner,  or 
person  outlawed  tor  lu[>;h-treason,  a  year's 
time  to  reverse  the  outlawry,  if  be  were  bey<HMl 
sea.     I  desire  it  may  be  read. 

X.  C.  J.  Ay,  let  it  be  read.  Where  is  it,  do 
you  say  ? 

Sir  r.  Arvutrortg.  It  is  ii|  the  6th  year  of 
Edward  6. 

Mrs.  Matthews.  Hert  is  a  copy  of  it 
[Shewing  a  paper.] 

X.  C.  X  Why,  bow  now  P  We  do  not  use 
to  have  women  plead  in  the  Court  of  King's- 
bench  ;  pray  be  at  quiet,  mistress. 

Sir  T.  Armstrong.  Pray,  bold  your  tongue. 
My  lord,  I  could  not  come  to  alledge  this 
berore,  because  I  have  been  a  close  prisoner, 
and  nobody  permitted  to  come  at  me.     I  deaird 
counsel  to  be  assi^med  me  at  this  bar. 
X.  C.  J.  For  what,  sir  Tbopaas  P 
Sir  T.  Armstrong.  To  argue  whether  this 
outlawry  ou{;ht  not  to  be  reversed. 
X.  C.  X  Itead  the  statute  he  desires. 
Att.  Gen.  Ay,  let  it  be  read.    Sir  Thoroar 
will  not  i\nd  it  to  his  purpose. 
.  Ci.ofCr.  What  Chapter  is  it  P 

X.  C.  X  You  may  easily  find  it  about  onit- 
lawries  for  treason. 

a.  of  Ct.  Reads.  *  Provided  always,  and  be 
*  It  enacted  by  the  authority  aforesaid.  That  if 
•thepartv'^ 

Att.  (fen.  Read  the  clause  before  that,  sir 
Samuel. 

CI.  qfCr.  Reads.  *  And  that  all  process  of 
outlawry  hereafler  to  be  made  and  had  within 
this  realm,  against  any  offenders  in  treason, 
being  resiant  or  inhabitant  out  of  the  limits 
of  tms  realm,  or  in  any  the  parts  beyond  the 
sea,  tit  the  time  of  the  outlawry  pronounced 
against  them,  shall  be  as  good  and  effectual 
in  the  law,  to  all  intents  and  purposes,  as  if 
any  such  offenders  had  been  resident  and 
dwelling  within  this  rcahn,  at  the  time  of 
such  process  awarded  and  outlawry  pro- 
nounced.' 

X.  C.  X  Read  on  the  next  paragraph. 
Cl.ofCr.  Reads.  *  Provided  always,  and  be 
it  enacted  by  the  authority  aforesaid,  that  if 
the  party  so  hereafter  to  be  outlawed,  shall 
within  one  v«ir  "t'Xt  af^er  the  said  outlawry 
pronounced,  or  judgment  given  upon  the  said 
ontlawTv,  yield  himself  unto  the  chief  justice 
of  Engmncl  for  the  time  U'ing,  and  offer  to 
traverse  the  indictment  or  ap[>oal,  whereupon 
the  said  outlawry  shall  be  pronounced  as  is 
atbrcsaid  :  that  tiicii  he  shall  be  received  to 
tlie  said  ti^versc,  and  being  thereupon  found 
not  Guilty  by  the  verdict  of  12  men,  he 
shall  be  clearly  acquitted  and  discharged  of 
the  said  outlawry,  and  of  all  penalties  and  for- 
feitures by  reason  of  the  same,  in  as  large 
and  ample  manner  and  form,  as  though  no 
such  outlawry  had  been  nuide,  any  thin||f 
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*  bereln  contained  to  the  contrary  iu  uoy  wise         Sir  T.  ArmUrong.    Mciliiuks  my  loni»  the 

*  iioCwithstaiM)iii$r  *  statute  is  plain. 

Att.  Oat.  Sir  Thomas,  1  suppose,  now  will         L,  C.  J.  So  it  is  rcry  plain  that  you  can 
shew  be  vielUed  himself  to  your  lunlbhip.  have  no  advunta^bv  it  Captain  Richardson, 

L.  C  X  Thi&  is  the  first  time  I  have  seen  ,  you  shall  have  a  mfe  Ibr  execation  on  Friday 
sir  Thumus.  n«xt. 

.  Sir  T.  AnuitrOHg.  My  lord,  I  have  heen  a 
pris(»n«i%  and  the  year  is  not  yet  out ;  I  now 
render  ni  vsell'. 

Att,  (jtn.  Before  he  went  out  of  England 
be  nii}^iit  have  rendered  himseU',  and  been 
tried,  if  he  pleased. 

Sir  T.  Ariiutrong,  I  am  within  the  benefit 
of  the  statute,  I  couoeire,  my  lord. 

L.  C.  J.  We  think  otherwise,  sir  Thomas. 

Sir  r.  Arnutrong,  1  think,  my  lord,  the  sta- 
tute is  plain  iu  the  case. 

L.  C.  J.  We  are  of  another  opinion  than  you 
are  ;  it  doth  not  reach  your  case. 

Sir  i\  Armstrong.  The  year  is  not  yet  out, 
and  therefore  I  come  time  enou|fh  now  ;  and 
bere  1  am,  and  desire  the  benefit  of  this  act. 

L.  C.  J.  Sir  Thomas,  you  should  have  ren- 
dered yourself  to  me. 

'  Sir  r.  Armstrong,  I  do  it  now,  my  lord,  and 
the  year  is  not  y^t  out. 

L.  C.  J.  We  i-aiitiot  take  notice  of  that ;  we 
kave  nothiti!^  hui  tlie  outlawr}',  ^nd  you  did  not 
render  yourself  acTordinir  to  that  act,  but  arc 
l>rou||;ht  as  a  prsoncr  beiore  us  now. 

Sir  r.  Armstrong,  My  lord,  1  beg  I  may 
have  counsel*  to  plead  for  nie  in  this  case. 

X.  C.  J.  For  what  reason  ?  we  are  of  opi- 
Dion  it  is  not  a  matter  of  any  doubt.  For  you 
must  not  gpo  under  the  apprehension  that  we 
deny  you  any  thing  that  is  right ;  there  is  no 
doubt  nor  dimculty  at  nil  in  the  thiiig.f 


*  *^  Here  the  prisoner  was  denied  counsel  upon 
a  point  of  law,  in  which  case  it  \tas  never  pre- 
tended but  he  is  intitled  to  it^'  Former  Edition. 

f  **  King  and  Johnson,  Mich.  2.  Geo.  2. 
B.  H.  The  prisoner  was  allowed  to  be  within  the 
benefit  of  the  Proviso,  and  though  he  hod  es- 
•caped  out  of  prison,  and  was  retaken  in  Eng- 
land, was  admitted  to  prove  himself  beyond 
«ea  at  the  time  of  the  outlawry  ;  and  upon 
proving  that  he  was  then  at  Middlcburgh  in 
XcAland,  his  outlawry  was  reversed,  and  he 
was  admitted  to  a  Tnal,  and  acquitted :  Ann 


atrong's  case  was  declared  a  precedent  not  fit 
to  be  followed.'*  Former  Edition. 

This  Case  of  Johnson  is  thus  reported  by 
Mr.  Justice  Foster,  Crown  l^aw,  46. 

*•  Michaelmas,  2  Geo.  2.  B.  R. 

^  The  Case  of  Roger  Johnson,  cited  twice  in 
Mr.  RatcUffe's  Case,  was  thus: 

**  The  defendant  stood  outlawed  upon  an  in- 
dictment for  High  Treason  in  dimiuishing  the 
current  coin  of  the  kingdom,  and  was  taken 
and  committed  to  Newgate.  Being  now 
brouffbtio  the  bar  by  Ha^as  Corpus,  he  of- 
fierea  to  surrender  himself  to  the  chief-justice, 
pursnant  to  the  act  of  the  5th  and  6th  £.  6.  c. 
11.  (being  within  the  year)  and  to  traverse  the 

2 


Sir  T.  Armstrong,  I  would  only  take  notice 
of  one  thing,  iny  lurd,  may  1  speak  ? 

indictment ;  alledging  that  he  was  at  Flushing 
Inryond  the  seas  ut  the  time  the  outlawry  was 
prouounced. 

**  The  chief  justice  said,  we  cannot  refuse  to 
accept  his  surrender ;  he  must  be  remanded  to 
Newgate ;  and  let  a  special  entry  be  made  tliat 
he  ottered  to  surrender,  and  to  traverse  the  in- 
dictment.* 

**  At  another  day  in  tlie  same  term  the  de- 
fendant was  was  again  brought  to  the  iMtr,  and 
he  tendered  a  plea  in  parchment,  *  That  Im 

*  was  out  of  the  realm  on  the  8th  of  February 
'  when  the  outlawry  was  prunounfed,'  and 
pleaded  over  to  the  treason  ;  whic^h  plea  was 
received.  The  attorney -general  prayed  that 
he  nii^t  have  a  copy  of  the  plea,  and  tlirce' 
days  time  to  demur  or  join  issue;  which  was 
granted  ;  tlie  court  d««laring  that  the  attorney 
might  have  joiued  issue  instantcr ;  and  that  oo 
the  trial  of  such  issue  the  prisoner  could  not 
challenge  any  of  the  jiir^'  without  cause^  The 
prisoner  prayed  counsel  and  had  four  assigned. 

"  At  another  day  in  the  same  term  the  pri- 
soner being  at  the  bar,  bv  leave  of  the  court, 
withdrew  his  plea  ;  and  pleaded  the  substance 
of  it,  viz.  his  being  beyond  sea  on  the  8th  of 
Fdiruary,  on-  tarns.  The  attorney -eeneral 
ore  tenus  replietl,  *  1  say  he  was  within  the 
'  realm  on  the  8th  of  February,  and  I  traverse 

*  his  being  then  out  of  the  realm.'  Issue  being 
thus  j(>iue«l,  the  c<»urt  awarded  a  venire  return- 
able instantir,  and  the  sberifT,  sitting  the  court, 
returned  a  jur}'.  Then  the  wrisoner's  counsel 
0|>ened  the  pk»  and  case,  ami  called  th^  wit- 
nesse^t ;  and  the  attorney-general  insisting  that 
the  M  itnesses  should  lie  examined  a|iart,  tbey 
Were  so  examined  ;  as  likewise  were  the  wit- 
nesses produced  on  tlie  part  of  the  crown. 

**  The  prisoner's  counsel  managed  the  whole 
in  his  behalf,  and  three  of  them  were  beard  ott 
the  reply  ;  and  the  jury,  after  a  short  recess, 
returnetl  with  tlieir  venuct,  *  That  the  prisoner 

*  was  out  oi'the  realm  on  the  8lh  of  February.* 

**  Then  tlie  prisoner  was  arraigneti  on  tne 
indictment,  to  which  he  pleaded  not  guilty  ; 
and  the  attorney  joined  issue,  and  praye«l  a 
venire  returnable  the  first  return  of  the*  next 
term  ;  which  the  court  awanli-d ;  au<I  the  pri- 
soner wusremandetl  loNewgat(\'' 

'*  This  note  of  Johnson's  case  was  communi- 
cated tu  me  by  iny  good  friend  the  late  Mr- 
Justice  Abnev-  The  case  is  reported  by  Ser- 
jeant liaroardistou  in  bis  first  volume,  and  bjf 
sir  John  Strange. 


*  u 


This  justice  was  refused  to  sir 
Armstrong  iu  a  Ukocasc." 
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L.  C  /.  Ay,  Sir  Thomas,  Tery  freely  nhnt 
you  please.  " 

8ir  2*.  Amutrong,  A  little  wldle  ago  there 
WIS  one  m  this  dImx  had  the  benefit  ofaTrinl 
oflered  htm,*  irhewouklaeoeptof  it ;  thatis 
the  thing  I  desire  now,  and  I  thank  God,  my 
case  is  qaite  another  thing  than  hb,  1  know  my 
own  innocenoe  ;  and  I  dotire  to  make  it  appear 
by  a  trial. 

L.  C.  J,  Sr  Thomas  Armstrong,  you  may 
go  away  with  what  opinion  you  please,  of  your 
own  iunocency  :  bat  you  are  here  attainted  by 
ont-hwry.  Tliat  which  was  done  to  him  you 
•peak  of,  was  the  grace  and  mercy  of  the  kmg, 
ajul  he  may,  if  he  please,  extend  the  same 
grace  and  tafourtoyou ;  but  that  is  not  our  bu- 
siness :  wc  are  satisfied  that  according  tu  law 
we  must  award  execution  upon  this  outlawry .f 

Mrs.  jSiatthews.  My  lora,  I  hope  you  will 
not  murtler  my  father ;  this  is  murdering  a  man. 

X.  C.  J.  ^Vho  is  this  woman  ?  Marshal,  take 
her  into  custody.  Why,  how  now  P  Because 
your  relation  is  attainted  for  high-treason,  must 
J^ou  take  upon  you  to  tax  the  courts  of  justice 
for  naurdiT,  when  we  grant  the  execution  ac- 
cording to  law.     Take  lier  away. 

Mrs.  Matthews.  God  A1raighty*sjudgmcnls 
light  upon  you ! 

L.  C.  J.  God  Almighty's  judgments  will 
light  upon  those  that  are  guilty  of  high-trea- 
son. 

Mrs.  Matthopi.  Amen,  I  pray  God. 

L.  C.  J.  So  say  I.  But  clamours  nerer  pre- 
f  ail  upon  me  at  all :  1  thank  God,  1  am  cla- 
mour proof,  and  will  never  fear  to  do  my  duty. 
[Then  she  was  carried  away.l 

Att.  Gen.  My  lord,^  I  wboid  only  acquaint 
ynu  with  one  thing,  in  reference  to  what  sir 
Thomas  Armstrong  has  said  :  the  king  did  in  • 
dulgc  HolloM  ay,  that  he  speaks  of,  it  is  true,  so 
fitf  as  to  offer  him  a  trial,  and  his  majesty,  per- 
haps niifrlit  have  some  reason  for  it,  out  the 
prisoner  truly  deserves  no  sort  of  indulgence 
or  mercy  fVoiu  the  king.  For  it  has  appeared 
by  the  eviilence  tliat  has  been  givcu  of  this  late 
horrid  conspiracy,  that  uiier  the  disappoint- 
ment that  was  given  by  the  providence  of  God, 
by  the  fire  at  New- Market,  to  the  meeting  at 
the  live  ;  this  gentleman  was  one  of  the  per- 
sons tliut  actually  engaged  to  i;o  upon  the  king's 
hasty  coming  to  town,  and  to  destroy  him  by 
the  way  as  he  came  to  town.  And  this  appears 
upon  a  full  and  clear  evidence,  as  positively 
testified  as  any  thing  can  be.  X  And  when  he 
was  taken  beyond  seas,  letters  of  comraunica- 


*  See  the  Case  of  Uolloway,  p.  1,  of  this 
Toiume. 

t  See  in  this  Collection,  Mr.  Erskine's 
observations  on  this  Case  in  his  Aildress  to  the 
Jury  in  Hardy *s  Case,  a.  d.  1791.  See,  too, 
the  Case  of  Purefoy  as  there  meutiobed  by  Mr. 
Brskine. 

X  **  If  this  had  been  so  evidently  clear,  it  can 
scarce  be  imagined  thcv  would  have  been  so 
backward  to  have  waved  the  outlawry,  and  let 
him  have  his  trial ;  nothing  but  a  conscious- 

vou  X. 


tion  with  foreign  ministers  itith  other  people 
were  taken  aboift  him,  and  will  be- 

Z.  C  J.  We  are  not  to  meddle  at  all  with 
the  eiidence,  Mr.  Attorney ;  that  is  not  our 
business :  here  is  an  outlawry  ;  upon  this  out- 
lawry he  is  attainted  ;  we  have  nothing  more 
to  do,  but  to  do  the  duty  of  the  court  upon  tliis  re- 
cord before  us,  to  award  execution  uiK>n  that  at-' 
tainder,andwemustgivearuletorit.  Iftheking 
will  be  pleased  to  do  for  sir  Thomas  Armstrong 
what  he  did  tor  Holloway,  and  indulp^  him  a 
trial,  and  wave  the  outlawry,  with  all  our 
hearts.  We  are  not  disposers  of  his  grace  and 
favour,  but  the  ministers  of  his  justice.  If  the 
kiuj^will  pardon  him,  he  may  ;  that  is  not  our 
busmess  ;  but  all  we  have  to  do  udon  what  is 
before  us,  is  to  consider  the  record,  and  what 
the  prisoner  says  against  awarding  of  execution. 
We  liave  considered  whether  this  be  a  yielding 
within  tlie  proviso  of  this  statute,  and  we  thinE 
it  is  not,  nor  can  be,  by  any  means. 

Sir  r.  Armstrong.  My  lord,  I  am  within  the 
statute.  I  was  outlawed  while  I  was  beyond 
sea,  and  I  come  now  here  within  the  twelve- 
month. That  is  all  I  know,  or  have  to  say  in 
this  matter. 

L.  C.  J.  We  think  quite  the  contrary.  Sir 
Thomas. 

Sir  1\  Amutrofif'.  When  I  was  before  the 
council,  my  lord,  tney  ordered  that  I  should 
have  counsel  allotted  me,  but  I  could  hare  bo 
benefit  by  that  order  ;  for  when  I  was  taken,  I 
was  robbed  of  all  the  money  I  had,  and  have  not 
had  one  penny  restored  to  me,  nor  any 
money  since  ;  i  know  dot  whether  the  law  al- 
lows persons  in  my  condition  to  be  robbtd 
and  stripped. 

L.  C,  J.  I  know  nothing  at  all  of  that  mat- 
ter, sir  Thomas. 

Sir  T.  Armstrong.  My  lord,  1  know  lawyers 
will  not  plead  without  money,  and  being  roUied, 
I  could  not  have  wherewithal  to  fee  them. 

L.  C.  J.  Sir  Thomas  Armstrong,  you  take 
the  liberty  of  saying  what  you  please  ;  you 
talk  of  being  robbed,  nobody  has  robbed  you 
that  I  know  of. 

Sir  T.  Armstrong.  Nobody  says  you  do 
know  of  it ;  but  so  it  is. 

L.  C.  J.  Nay,  be  as  angry  as  yoo  will,  sir 
Thomas,  we  are  not  concerned  at  your  anger. 
We  will  undoubtedly  do  our  duty. 

Sir  T.  Armstrong.  1  ought  to  have  the  bene- 
fit of  the  law,  and  1  demand  no  more. 

L.  C.  J.  That  you  shall  have  by  the  grace  of 
God.  See  that  execution  be  done  on  Friday 
next,  according  to  law.  You  shall  have  the 
full  benefit  of  tbe  law. 

Then  the  prisoner  vras  carried  back  to  New- 
gate, and  afterwards,  upon  a  Petition,  the  Court 
ordered  Mrs.  Matthews  to  be  released  out  of 
custody  without  fees. 

nessofthe  contrary  could,  probably,  have  pre- 
vailed to  put  so  strained  a  sense  on  the  statute, 
in  order  to  dq^ve  him  of  a  Trial."    Former 
Edition. 
I 
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Thesberifls  of  I^mdoDaiui  MidUlewx,dboui 
nine  o'clock  in  the  mornuig,  coming  to  New- 
frate,  and  demanding  their  priaoner,  he  was 
roithwitb  deliTercd  to  them,  and  put  into  » 
aled^e,  and  drawn  to  the  place  of  execution,  at- 
teDile«I  by  a  numerous  jufuard,  and  as  great  a 
number  of  spectators,  oral)  degrees  and  quali- 
ties, as  have  been  seen  on  such  occasions. 

lie  employed  the  time  he  was  drawing  to 
Tvburn  in  reading  *'The  Whole  Duty  of  Man/'  i 
tin  he  came  within  sight  of  tlie  gallows,  and 
then  he  laid  it  by,  and  with  lifled  up  hands  and 
•yes,  addressed  himself  to  Heaven,  till  he  came 
beneath  the  tree,  where  he  remained  about  a 
quarter  of  an  h(«ur  in  the  sledge ;   before  he 
ascended  the  cart  that  stood  ready  for  him,  he 
de:»ired  the  sheriff  to  admit  br.  Tennison  to 
come  to  him  :  and  having  delivered  a  paper  to 
the  sheriflT,  the  doctor  kneeled  down  with  the 
prisoner,  and  prayed  with  him  about  a  quarter 
of  an  hour,  dunng  ail  which  time  the  pri- 
soner preserved  a  becoming  and  heroic  coun- 
tenance, little  daunted  with  the  terror  of  that 
fate  he  was  in  view  of :  but  rising  from  his  de  - 
votions,  he  pulled  off  his  cravat  and  hat,  which 
he  frave  to  (lis  servant  who  attended  him,  and 
had  followed  liim  by  the  sledge-side,  when 
kneeling  down  himself,  he  prayed  for  a  short 
time  with  fervency  and  devotion,  begging  par- 
don of  his  God  for  those  manifold  and  crying 
■ins  he  had  been  too  often  guilty  of,  and  con-, 
dudeil  with  a  resignation  of  nimself  to  the 
God  of  Heaven  and  earth,  before  whose  judg- 
ment seat  he  was  forthwith  to  appear,  desiring 
that  the  whole  world  would  forgive  turn,  with 
whom  he  hoped  he  ilied  in  peace  and  charity. 
Having  thus  ended  tliese  devotions,  he  agam 
stood  up,  and  putting  off  his  iieriwig,  he  bad 
a  while  cap  delivered  to  him,  which  he  put  on ; 
and  being  soon  after  tied  up,  the  chief  of  his 
discourse  was  addressed  to  a  irentleman  who 
•tood  by  him  ;  and  after  a  short  space,  holding 
up  his  hands,  he  again  renewed  his  prayers  ; 
bis  visage  little  chaiigiug  all  the  time,  till  the 
^ery  moment  the  cart  drew  away  ;  the  execu- 
tioner having  puUcd  the  can  over  his  eyes,  he 
continued  his  prayers  all  tlie  time,  and  even 
whilst  he  hung,  as  long  as  life  was  in  him, 
and  he  had  the  command  of  his  li|w  ;   after  he 
had  hung  about  halt'  an  hour,  and  the  execu- 
tioner had  divested  him  of  his  apparel,  he  was 
cut  down  according  to  his  sentence,  his  pnvy 
members  burnt,  his  head  cut  off,  and  shewed 
to  the  people  as  that  of  a  traitor,  his  heart  and 
bowels  taken  out,  and  committed  to  the  flames, 
and  his  body  quartered  into  four  parts,  \i  hich 
with  his  bead  was  conveyed  back  to  Newgate, 
to  be  disposed  of  accoraing  to  his  nunesty*s 
pleasure ;   and  were  afterwards  pubhcjy  ex- 
posed. 

The  substance  of  the  Paper  delivered  to  the 
•heriff  wa-s  '*  That  he  thanked  Almighty  God, 
he  found  himself  prepared  for  death,  his 
thoughts  set  u|M>n  another  world,  and  weaned 
from  this  ;  yet  he  could  not  but  give  so  much 
•f  his  httle  time  us  to  answer  tome  calimmiea. 


and  particularly  of  what  Mr.  Attorney  accused 
him  of  at  the  bar. 

That  he  prayed  to  be  allowed  a  trial  for 
his  life,  according  to  the  laws  of  the  land,  and 
urged  the  statute  of  Edward  6th,  which  was 
expressly  for  it ;  but  it  signified  nothing,  and 
be  was  with  an  extraordinary  roughnesa  con- 
demned and  made  a  precedent ;  though  Uol- 
loway  had  it  offered  him,  and  he  could  not  but 
think  all  the  workl  w(»uld  conclude  his  ca&« 
very  different,  else  why  was  it  refused  to  him  ? 
That  Mr.  Attorney  charged  him  forbein:; 
one  of  thoae  that  were  to  kill  the  king.  He  took 
God  to  witness,  that  he  never  had  a  thought  to 
take  away  the  king's  life,  and  that  no  man 
ever  had  the  impudence  to  propose  so  barbarous 
and  base  a  thing  to  him  ;  and  that  lie  ne^er 
was  in  any  design  to  alter  the  government. 

That  if  he  had  been  tried,  he  could  lia%  e  proT- 
cdthe  lord  Howard's  base  reflections  upon  him 

to  be  notoriously  false. He  concluded.  That 

he  had  livetl,  aud  now  died  of  the  Reformed 
Religion,  a  Protestant  in  the  communion  of  tlie 
church  of  England,  and  he  heartily  wished  he 
had  lived  more  strictly  up  to  the  religion  he 
believed  :  That  he  had  found  tlie  great  com- 
fort of  the  love  and  mercy  of  God,  in  and 
through  his  blessed  Redeemer,  in  whom  he 
only  trusted,  and  verily  hoped  that  he  was 
going  to  partake  of  that  fulness  of  joy  whieb 
IS  in  his  presence,  the  hopes  whereof  infinitely 
pleased  mm.  He  thanked  God  he  had  no  re- 
pining, but  chcarfuUy  submitted  to  the  punish- 
ment of  his  sins  :  he  freely  forgave  all  the 
world,  even  those  concemc<l  in  taking  away 
his  Ufe,  though  lie  could  not  but  think  his  sen- 
tence very  hard,  he  being  denied  tlie  laws  of 
the  land.'' 


These  Proceedings  vrpre  afWrwards  enquired 
into,  and  censured  as  illegal  by  the  House  of 
Commons  in  1689.* 

Martis,  rj  November,  1689. 

A   Petition  of  tlic  lady  Armstrong  and  her 
daughters,  \\  as  read  ;  w hereupon  a  Committer 
was    appoini<*d  to  examine  the  matter,  and 
make  tneir  report  to  tlie  House. 
"  Resolved; 

**  That  it  be  an  instruction  to  the  Committee, 
That  they  examine  wl^  were  the  judges  that 
gave  the  seotemx*  against  sir  Thomas  Arm- 
strong, and  who  wore  the  prosecutors  of  him  ; 
nnd  who  had  his  estate ;  and  how  the  peti- 
t  tioners  may  have  reparation  :  and  also  to  exa> 
mine  what  proceed iti<^  were  in  order  to  a 
writ  of  error  l»y  him  desired,  and  how  it  cam»- 
to  be  denied,  and  by  whom  :  And  they  are  !• 
make  their  report  with  all  convenient  speed.'* 

Blartis,  19  November,  1689. 

Mr.  Chrisly  reported  from  the  Committer 
to  whom  the  PMition  of  the  lady  Amistroii|^» 
and  the  daughters  of  sir  Thomas  Armstrong 
was  referred ;    an  account  of  the  whole  pro- 

*  See  6  Cobb.  Pari.  llvkU  Uo,  516. 
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hthtr  ;   and  *ir  Robert  Sawjer  \  (then  Attar> 


eeediQg«!iig«in(it  him  ;  and  thittheieupODthey 
bad  cume  to  these  Relies, 

1.  ■■  Thatsir't'homasAnintroiig'H  oltBDUglit 
to  haTe  been  admitted,  according  to  the  statute 
of  Edward  6,  and  that  the'exMutuiD  of  liim 
upoD  the  attainder  by  outlawry,  waa  ilia^, 
aod  a  murder,  by  pretence  of  juftice. 

a.  "  That  the  eiecutors  and  heir*  of  tir 
Thomaa  Armstrong,  ODjrht  to  have  a  repora- 
''  41  of  their  loae*  out  of'  the  estatea  of  thoae 


that* 


"  That  a 


tlof 


■ire,  and  is  not  an  act  of  grace  or  favour ;  trhich 
may  be  deniei)  or  granted  at  pleaiure."* 
To  all  which  Reaolve*  the  Houae  agreed. 

«  ResoUed, 
-  "  That  leave  be  given  to  bring  in  a  bill  to  re- 
*erae  the  attainder  of  kir  Thonias  Armitrong, 
and  to  make  reparation  to  hia  widow  aod  chil 
dren,  out  of  the  ealatcs  of  the  judge*  and  pro- 
•ecutoia :  and  the  nine  to  be  without  feev." 

Monday  the  90th  of  January,  1689- 

Mr.  Chridr  re^Mnted  from  the  Committee, 

M  whom  the  hill  tor  lite  annulling  the  Attain- 


der of  air  Thomai  AmulrunK 
■ome  ametidmenlBtothe  bill ;  aa  also  wbo  were 
bis  proaecuton  i  ami  aim  what  loaaea  nr  Tho- 
mas ArmnrODg'a  family  had  luMainfd,  by 
reason  of  the  attainder ;  and  thereupon  it  waw 

"  That  air  Richard  Hottowav,  sir  Francis 
Wylbeoa,  the  ezecutorv  of  the  late  lord  JeRe- 
rirs,  anil  of  the  late  juitice  Walcot,  Mr.  Gra- 
bain  and  Mr.  Burton,  do  atlciid  the  House  od 
Saturday  iiiumiiig  next,  to  answer  to  such  mat- 
ters, as  are  ehar^jed  a^insl  them  touching  the 
pro(:redin|r«  against  sir  Thumua  Armstrong." 

Then  Mrs.  Matthews,  hir  Thomas  Anu- 
•trong's  (laiighlcf ,  was  called  in,  and  examined 
what  she  kDeiv  of  the  proaecution  against  her 

■  See  Salk.  504,  and  the  books  there  cilod 
in  Serjeant  Wilson's  cdilioa,  ctmlr.  H.  C 
Skinu.  ISj  3  Mod.  47;  in  the  former  of  ithkh 
books,  it  is  said,  <  This  seems  to  be  a  case  of 
the  linl  in«lanpc,  et  durus  sermo.'  See,  too, 
Holluway's  Case,  p.  1.  of  this  Volume,  and 
the  cases  uf  llalclilfe  and  Cameron,  and  alwj 
East's  Pleas  of  ihc  Crown,  as  ihere  cited. 

t  ■'  The  vast  'itroing  uiid  ability  of  sir  Ro- 
bert Sawyer,"  says  Mr.  Hargrave,  (PreKu^e 
to  lord  Hale's  Treali>e  on  the  Juriadidion  of 
the  Lords'  House  or  Parliament,  cxii,  Nnte) 
"  are  sufficiently  tcstiliol  by  liis  wonderfullv 
prolbund  and  fxtensi»e  argument  for  the  rroHn 
m  the  great  London  Quo  Warmntu  case  in  the 
reign  of  ("horles  tlie  setond  By  thus  refeiriog 
to  ihat  argument,  it  is  nut  meant  lu  any  degree 
to  intimate  any  impression  as  to  the  r^  law  ol 
that  famous  ease.  The  transitions  of  sir  Robert 
Sawyer's  life  as  a  member  of  [wriiament  and 
linyei  are  jiarticular.     lu  this  gieat  ilcuggle 


was  beard  in  hia  place  la  what  was  olijected 
against  him,  and  then  he  withdrew,  and  upon   . 
debate  of  the  QiHll^'r,  it  wa«  resolved,  "  'That 
sir  Itobert  Sawyer's  name  be  put  inlu  the  Bill, 


one  of  the  debates  previous  to  the  vote  of  Abdi- 
naUl 


]f  saying  ' 


of  the  Commons  about  appellant  jurisdiction 
over  equity  he  look  a  decisive  part  against  tba 
claims  of  the  Lords.  About  five  years  after- 
wards and  when  he  had  been  Speaker  of  tb« 
Conimoss,  lie  was  made  altornay  general,  aad 
in  that  office  so  couducted  tbeatate  proaecu- 
lions  duriOg  the  latter  part  of  the  reign  of 
Charles  the  secoud  and  for  some  yean  oftba 
reign  of  his  bigotted  and  unfortunate  sucoeaaor, 
as  to  render  himself  very  unpopular  if  not  odi- 
ous. But  afew  months  before  the  Rerolutton, 
sir  Robert,  having  refused  to  support  tbe  dif< 
pensiag  power  [See  the  Case  at  sir  Edward 
Hafes.iDthuCdIection,  A.D.  1636]  claimed  by 
kiug  James,  was  removed  from  office:  and 
then  he  was  singled  out  as  one  of  the  eounael 
forthe  bishops  on  tbeir  trials,  [See  their  Case  in 
this  Collection,  a.  d.  1688,1  and  acquitted  hint- 
s' with  distinguished  ^Hlity.  See  1.  Bum. 
Hist.  fol.  ed.  T49.     In  the  Convention  Parlift. 

zealous  against  Jar 

"  I  previous  to  "' 
cation,  even  went  tlie  lengili  o 
■  have  read  I  never  met,  in 
'  with  the  laws  so  violated  and  the  prerugativii 
'  *OBtretched,'5Cobb.I*arl.  Hist.  48.  When tb« 
Revolution  was  accomplished,  there  teemed  to 
be  *  prospect,  ttiat  his  great  legal  and  parlia- 
mentary abilities  would  raise  hjm  again  into 
some  hu;h  ottisii^  situation  in  the  law.  Out 
his  rivals  were  eager  to  take  advantage  nf  hia 
furnier  conduct;  and  his  harsh  priH-rcdinga 
at.'slnsl  sir  Tli'iraas  Arnislrong,  who  was  «e- 
ciilpd  on  an  outlawry  I'ur  high  treason  DOlwitb- 
slandiiig  all  tlie  earnest  and  pitiable  effort*  of 
his  liuly  Biid  her  friends  to  ubtain  a  writ  of  er- 
ror to  ri^crse  the  judgment,  tbe  l^raEity  of 
which  was  moKl  ap|>areolly  i|uestionable,  aoon 
gave  llio  II  pport  unity.  A  petition  of  lady  Arm- 
strong and  licr  daui;hti.rs  WJS  presuiled  to  (he 
Huuse  of  Commons',  aud  the  result  was  im- 
plicating sir  Hobert^wyei  as  the  leader  uf  the 
pnisecuLion,  and  in  respect  of  it  he  was  ex- 
pelled the  House  of  Commons.  It  is  ob- 
observable,  thsl  this  petition  of  lady  Armstnn^ 
produced  a  Resolution  of  the  House  of  Cum- 
muns,  ■  that  aWril  of  Error  for  (he  n'versat  of 
'  a  judgment  in  felony  or  treasou  is  the  riifht 
'  of  (he  subject  and  ought  In  lie  i;raute<l  at  bi* 
'  desire,  and  is  not  iin  act  of  grace  or  tavour, 
'  which  may  be  denied  or  grunted  at  pieasuri!.' 
This  (tesoluti'in  |>assed  the  lOlh  Nuv.  1689, 
which  was  about  twn  months  hetWre  «t  Rubv-rt'a 
expulsioo  \  and  il  seems  Imiii  Mr.  Crey's  ac- 
count of  llie  ilehate*  on  that  ocraMoii,  as  if  bis 
coarse  behaviour,  nn  drchning  lo  asnist  (he 
granting  of  the  Wrilof  Kmir,  was  une  ofihe 
groands.  But  on  the  other  hand  it  should  be 
remeiobered  on  his  behaU,  that  the  chief  wit. 
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at  one  of  the  prosecutora  of  sir  Thomas  Arm- 
atrunif." 

IU»«»lvetl,  ♦*  That  sir  Robert  Sawyor  be  ex- 
pelled the  House  fur  tlie  same." 

Saturday  the  2oth  of  Jamiary,  1689. 

The  House  heini^  acquaiuted,  That  accord- 
ing to  liicir  onkT,  sir  Francis  WytheJis,  sir 
Richard  Huilovray,'  Mr.  (irahani,  and  Mr. 
Burtou,  attt'iidcd  at  the  door,  they  were  seve- 
rally CJtlicd  in,  and  examined,  touchinj;  the 
I*rowfution  and  Procewlings  against  sir  Tho- 
mas Armstrong. 

Aid  nl^o  the  executors  of  the  late  lord  Jef- 
ferii-H,  thut  were  atteodint;  at  the  door,  were 
iikowisc  calUil  in,  and  asked  what  thev  had  to 
say,  VI  hv  iv|»urution  should  not  be  made  out  of 
the  lorfl  Ji'tferies^A  ebtate,  to  the  said  sir  Tho- 
mas Armstn)U«f 's  family. 

Ni>  iM^rsonx  appeariiur  as  Executors  to  the 
late  justice  >Valcot;  tlie  House  was  act^uainted 
that  he  died  intestate,  and  had  not  leA  an  estate 
■uliicieiu  to  puy  his  debts. 

Alter  the  |iersons  betVne-mentioned  were 
heard  and  withdrawn,  Mr.  Dianey  was  called 
in,  who  drave  the  House  an  account  of  the  pro- 
ceedin}^  in  the  court  of  Kin§f*s-bench,  upon 
the  awarding'  execution  a^rainst  air  Tliomas 
Anaatron\g, 

And  then  the  House  proceedetl  upon  the 
amentUueots  made  by  tlie  Coromittoe  to  the 
bill,  for  aimulUn^  the  Atuinder  of  sir  Thonuis 
Armstrong :  and  atler  having:  inserted  the  name 
of  sir  Robert  Ijawyer,  as  a  prosecutor,  and  re- 
iolved.  That  the  sum  of  five  thousantl^unds 
■hould  be  paid  by  the  judges  and  prosecutors, 
to  sir  Thomas  Armstrong's  lady,  and  children, 
as  a  rccompence  of  the  losses  they  had  sus- 
tained by  reason  of  his  attainder,  the  bill  was 
recommitted  (upon  the  debate  of  the  House)  to 
the  same  Committee. 

This  bill  not  ])assing,  the  Attaiader  stood  in 
force  till  G  William  and  Mary,  when  it  was  re- 
versed iipon  a  Writ  of  Error  in  the  King*s- 
beoch;  for  that  the  record  did  not  mention 
where  the^ court  of  Hustings  were  held,  the 
words  pro  Civitate  London  being  omitted.  4 
Mod.  liep.  366. 


A  COPY  of  the  PAPER  ddivcred  to  the  Lord- 
Keeper  NORTH,  the  Lord-Chief- Justice 
JEFFREYS,  and  Mr.  ATTORNEY- 
GENERAL,  by  the  Lady  ARM- 
STRONG,  on  the  behalf  of  her  husband 
Sir  THOMAS  ARMSTRONG. 

My  Lord; 
I  am  mfonned,  That  by  the  eommoo  kw  of 

nesa  examined  against  him  admitted,  that  be 
did  not  demand  execution  of  sir  Thomas  till  the 
jodges  had  declared  themaehes,  and  that  as  to 
the  Writ  of  Error  he  said  it  was  not  in  his 
power  to  grant  a  Writ  of  Error,  but  that  the 
king  or  lord  keeper  must  be  applied  to  by  pe- 
tition." 
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Engkhid,  any  man  that  was  outlawed  in  lUony 
or  treason,  ini^^ht  bring  a  writ  of  error  to  re- 
verau  his  outlawry  ;  which  v: as  to  be  granted 
*  ex  dcbito  justiciie  ;'  tltough  it  may  be,  the 
manner  for  suing  fur  such  a  writ  of  error  to  the 
king  mijfbt  be  by  way  of  petition  (as  in  a  Pe- 
tition or  Remonstrance  de  droit  for  lands,  6cc.:) 
and  so  it  was  resulied  in  Ninian  Melvin*s  caae 
Co.  4  Inst. 'i  15. 

Next,  by  the  common  law,  if  any  man  were 
in  England  at  the  time  of  the  exigent  awarded 
and  went  out  of  tlie  realm  alter  that,  and  before 
the  outlawry  |ironounred,  he  could  never  as- 
sign that  for  error,  that  he  nas  beyond  sen 
at  the  same  time  of  the  pronouncing  of  the  out- 
lawry; and  the  reason  is,  htcnuse  he  wan 
here' at  the  time  of  the  awarding  of  the  exigent, 
anil  mit;ht  reasonably  have  notice  of  it. 

i>ii  the  other  side.  If  any  uere  out  of  Eng- 
land during  the  whole  process  and  |ironuneia- 
tion  of  the  outlawry-,  it  was  never  yet  a  doubt 
but  that  was  an  emir,  and  might  be  assigned 
for  error,  citlier  by  the  |Mtrty  or  his  heir,  at  the 
common  law,  and  so  continues  to  this  day  ; 
and  was,  not  long  since,  adjudged  in  0*Kemy*a 
case,  the  Irishman,  who  came  in  about  two 
years  at\erthc  outlawry. 

Then  comes  the  sutute  of  A  and  6  Edw. 
6.  cap.  1 1.  and  enlarges  the  law  for  the  benefit 
of  the  outlawed  person,  and  giTet  him  hberty 
to  assign  for  error,  that  he  was  beyond  see  at 
the  time  of  the  outlawry  pronounced  ;  which 
he  could  not  do  by  common  law,  before  the 
statute  ;  end  so  continues. 

Then  comes  the  proviso,  and  says.  That  he 
must  come  in  within  a  year,  and  remler  him- 
self, to  be  entitled  to  the  benefit  of  that  act; 
which  was  to  assign  for  cTror,  that  he  was  be- 
yond sea  at  the  time  of  the  outlawry  pro- 
nouuced. 

So  that,  my  lord,  upon  this  short  state  of  the 
law,  and  my* husband's  case,  he  being  beyond 
sea  all  the  time  of  the  process,  and  at  the  time 
of  the  uutlawTy  pronounced,  it  is  conceived  he 
is  wdl  entitleji  to  assign  this  for  error,  at  the 
common  law,  without  any  aiil  of  the  statute, 
thoucli  the  proviso  in  that  statute  should  be 
nitcd  against  him  ;  which  ;^with  submission)  is 
the  opinion  of  many  learned  persons,  in  the  law, 
that  he  b  within  the  intent  aiiil  meaning  of  that 
proviso,  for  many  reasons  too  long  to  trouble 
your  lordship  witii  now. 

Therefore  I  do  hope  tliat  tliis  case  of  my 
husband's  l>eing  the  first  case  that  any  man 
was  executed  upon  an  outlawry  (that  did  not 
desire  it)  may  have  that  weight  with  your  lord« 
ship  that  it  deserves:  and  do  hope  that  your 
lordship  will  so  advise  the  king  in  matter  ef 
law  (wnose  counsel  you  are),  that  my  liusbtDd 
may  have  a  writ  of  error  granted  him,  and 
counsel  assigned  him  to  argue  these  points,  an 
by  the  law  has  been  allow^  to  crimiuida  in  ~ 


pital  cases,  with  whatsoever  else  shall  ^ptenr 
upon  the  record  of  outUwry  uroduced,  wnicb 
as  yet  my  husband,  or  any  for  liim  never  MW. 


is  no  eertainty  of  what  is  either  asked  or  de- 
nied. BuMDfvs,  of  that  kiod,  is  not  trusted 
to  memory  ;  bat  must  be  id  writing,  because 
the  lord  keeper  is  uot  to  solicit  any  man's  suit 
at  bis  instance.  He  may  direct  ifhetliinks 
fit»  but  is  not  bound.  Suitors  must  foUow  is 
the  profier  offices ;  and  it  was  never  heard  that 
such  suit  was  made  to  the  lord  keeper,  butirom 
the  persoo  whose  case  it  is.  There  was  rea- 
son to  endeavour  a  right  understanding  at  ^ai 
time,  when  committees  of  both  Houses  apart 
were  appointed  to  enquire  into  the  foregviing 
proceedings.  That  of  the  House  of  Lwds  wan 
called  the  Committee  of  Murther.  But  aftnr 
all  methods  of  enquiry  that  oouM  be  t«kc» 
upon  oath  or  otherwise,  no  blame  was  iiiund  i» 
any  hidfre  or  minister  in  the  time  of  kinff 
Charles  9.  Which,  as  has  been  touched  al- 
ready, is  a  Tmdication  that  few  ages,  pot  t# 
such  a  trial,  could  hope  for." 
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The  following  is  Roger  North's  defence  of  t  ever  made  in  that  cas^.  S.  An  oral  applicAtioa 
his  brother  the  Lord  Keeper's  refusal  to  grant  [  in  private,  is  not  to  be  regankd,  becai»e  ther« 
tlie  writ  of  error: 

**  Of  a  like  nature  with  thjs  [an  applbatiott 
fi>r  a  mandatory  writ  requiring  Chief  Justice 
Haunders  to  sign  a  bill  of  exceptions  tendered 
to  him  at  the  trial  of  Pilkington  Shute  ami 
others  for  a  riot  in  London  See  the  Case,  vol. 
9,  p.  187,  4>f  this  Collection,]  was  another  ap- 
plication to  tlic  ^preat  seal  for  a  fiat  that  a  writ 
of  error  might  issue  to  reverse  an  outlawry 
against  sir  Thomas  Armstrong.    Tlie  law  is, 
that  if  a  man,  outlawed  for  high  treason,  ren- 
ders himself  within  a  year,  1^  may  have  the 
benefit  of  a  writ  of  error  to  rererse  the  outlawry, 
and  so  take  his  trial ;   otherwise  not :  and  an 
outlawry,  in  such  case,  while  it  stands,  is  a 
complete  attainder,  as  if  tried  and  attaint  by 
verdict  and  judgment.    Armstrong  fied  into 
Holland,  and  was  outlawed  for  the  Rv^  Plot 
treason.    Afterwards,  within  the  year,'iie  was 
taken  up  in  Holland  and  brought  in^  England, 
and,  being  opposed  as  to  what  be  hail  to  say  for 
himself  why  execution  should  not  be  awarded, 
he  insisted  that,  being  present  here  within  his 
year,  he  ought  to  have  a  writ  of  error,  and  be 
admitted  to  plead.      But  the  judges  were  of 
opinion  that  tieing  brousrht  in  by  force,  against 
his  will,  was  not  a  rendering  himself  withm  the 
statute;   and   thereupon   tie   wa^   executeil. 
Pending  the  question,  application  was  made 
to  his  lordship  for  a  writ  of  error ;  add,  exa- 
'  mining  into  the  matter,  bis  lordship  firand  that 
writs  of  error,  to  reverse  outlawries  in  treason, 
had  never  been  made  out  without  a  warrant 
from  the  attorney -general ;  for  it  is  not  a  writ 
of  right,  but  of  favour :  and  it  could  not  be  de- 
manded at  the  great  seal  otherwise ;  nor  had 
the  seat  a  warrant  without  a  fiat  from  the  ^KMr- 
ncy-^n<^ra1*    But  besides,  the  matter  of  right 
depended  before  the  justices  ofaytt  and  ter- 
miner ;  and  the  writ  would  follow,  or  n<»t,  upon 
their  determination :  for  iihich  reason,  it  was 
ini|>ertinent  to  co^ne  tu  the  great  seal  about  it. 
But  then,  and  afterwards,  ackiiiionrwas  raised 
and  ventilated  abroad,  as  if  the  man  had  been 
hanged  fur  \s  ant  (d*  a  piece  of  commun  justice 
at  the  great  seal ;    and,  af^  the  Revolution, 
divers  warm  members  began  to  open  about  it. 
For  vkhieh  reasun  a  paper  was  framed,  and  put 
into  the  hands  of  some  members,  wherein  it 
wasthfHi£fhtfit  to  represent  farther,  that,   1.  It 
is  tlii>  office  aX  the  cursitor  to  make  out  writs 
of  error  in  criminal  cases,  when  the  usual  and 
proper  wanMuts  are  brought  to  them.     And 
the  lord  kee|)er's  tiat  never  was,  and,  in  that 
case,  would  not  have  been  a  waiTant  to  the 
cursitor  for  such  writ.     W  herefore  the  refusal 
of  it  lay  not  upon  tlie  lord  keeper.     2.  The  ap- 
plication to  the  great  seal  tor  special  writs 
must  be  either  by  motion  in  open  court,  or  by 
petition ;  which  bcmg  granten,  a  fiat  is  wrote 
and  signed  upon  it ;  and  that  remains  in  the 
offices,  and  is  the  warrant  for  farther  proceed- 
in*;  :  else,    it    is    delivered  out    unanswered  ; 
,   which  is  the  refusal  U>  grant  what  is  desired  in 
the  petition.     And  no  such  application  was 


A  Copy  of  the  PAPER  delivered  by  Sir  Tho- 
BUS  Abhstroko  to  the  Sheriff. 

I  thank  Almighty  God,  though  I  have  bad 
hot  a  short  time  aUovved  me,  I  find  myself  pre- 
pared for  death,  and  my  thoughts  set  on  ano* 
Aer  world ;  and  I  trust  in  God's  mercy,  I  am 
well  weaned  from  setting  my  heart  on  this : 
yet  1  cannot  but  give  so  much  of  my  little  time, 
to  set  down  in  writing  my  answers  to  some  ca- 
lumnies raised  since  my  done  imprisonmcat, 
as  well  as  what  Mr.  Attorney  aocuaed  me  of 
at  the  bar.   1  was  told,  a  very  great  pemoo  va4 
I  was  a  spy  of  Cromwell's.    1  was  sent  frond 
England  by  the  best  and  considerablest  frienda 
theking  had  then,  with  bills  of  exchange,  and 
letters  of  very  great  importance  to  his  majesty 
at  Brussels  ;  I  appeal  to  his  majesty  iff  deliver- 
ed them  iM»t  sate,  and   his  answer  to  them, 
when  1  returned  :  Which  1  had  not  been  above 
six  days  but  I  was  clapped  up  a  close  prisoner 
in  the  Gatehouse,  and  in  extreme  danger  of 
my  life  for  that  journey.     Before  this,  1  luul 
been  a  year  in   Lambeth-house  a  prisoner  ; 
and  after  a  prisoner  in  tlie  Tower,  when  the 
usurper  died,  and  near  starving  in  every  one  of 
them  :  very  ill  treatments  for  a  spy  and  a  pen- 
sioner !  My  k>rd  of  Oxford  and  many  othow 
of  quality,  will  I  think,  testify  mv  innocence 
in  this  point.   I  protest,  before  God  I  w^^  never 
a  spy  or  pensioner  to  Cromwell,  or  any  other 
man.      On  (Saturday  last  I  was  brought  down 
to  the  King's- bench  bar,  on  an  outlawry  of 
high  treoron  :    1  was  asked  what  I  had  to  say 
for  myself,  that  judgment  of  death  should  not 
passl'    I  answered.  That   I  was  beyond  sea 
when  the  outlawry  came  out ;    I  thought  the 
law  allowed  a  wnt  of  error  to  reverse  it ;    1 
prayed  1  might  he  allowed  a  trial  for  my  life, 
according  to  the  laws  of  the  land  ;  T  urged 
the  statute  of  Edward  6th,  which  was  ex- 
press for  it ;  but  it  signified  nothing  :    1  was 
condemned,  and  made  a  precedent ;   though 
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mercy  of  God,  in  tnd  throu^rh  my  blessed 
Redci'roer,  in  whom  1  only  trust ;  and  I  do 
verily  hope  lam  g^in^  to  jMutake  of  that  ful- 
ness of  joy  whidi  I  bvlieve  is  in  his  presence  ; 
tbehopes  whereof  do  infinitHy  please  roe.  I 
ibank  God,  1  have  no  repining  at  my  heart  for 
the  condition  my  sins  hare  most  tle^ervedly 
brooi^t  me  to  ;  I  hare  desenrcd  much  worse 
at  the  hands  of  God  :  8o  that  1  cheerfully  sub- 
mit to  this  pmiishment,  as  bein^  taken  off  but 
a  small  time  sooner.  I  do  freely  forgive  all 
the  world,  even  those  ooncemed  in  takings  away 
my  life.  As  tor  the  sentiiioe  of  death  paaB04 
upon  me,  I  cannot  but  think  it  a  very  hard  one ; 
beinp^  denied  the  law  of  the  land,  as  I  think. 
To  conclude:  As  1  never  had  any  design 
against  the  kind's  life,  or  the  life  of  any  man ; 
so  I  was  never  m  any  design  to  alter  the  go- 
vernment. 1  die  in  charity  with  all  the  world  ; 
and  therefore  1  heartily  pray  God  lo  bless  the 
church  of  Christ  every  where,  these  poor  na- 
tions, and  the  king's  miyesty  ;  and  I  heartily 
commend  my  soul  to  God*s  infinite  mercyt 
through  my  blessed  Saviour,  Jesus  Christ. 


Its] 

Mr.  Uolloway  a  little  before  bad  it  oflered  him. 
I  cannot  bat  think  all  the  world  will  eoncluile 
my  case  very  different :  and  why  was  it  refused 
ne  ?  Mr.  Attorney  aorused  me  there  for  being 
oue  of  those  that  were  to  kill  the  king  as  soon 
as  he  came  back  from  Newmarket  after  the 
fire.  I  take  God  to  wimeas,  I  never  was  in 
any  design  lo  take  away  the  king's  life ;  neither 
bad  any  man  the  impudence  to  propose  so 
base  and  barbarous  a  thing  to  me  ;  neither  was 
I  ever  in  any  design  to  alter  the  government 
of  England.  Wliat  I  am  accused  of,  I  know 
no  otherwise  than  by  reports,  and  prints;  which 
1  take  to  be  uncertain.  8o  that  it  cannot  be 
expected  I' should  make  particular  answers  to 
them.  If  1  had  been  tried,  I  could  have  prov- 
ed my  lord  Howard's  base  reflections  upon  me 
to  be  a  notorious  falsehood  ;  tor  there  were  at 
least  ten  gentlemen,  besides  all  the  servants  in 
the  house,  can  prove  I  dined  there  that  day. 

I  have  lived,  and  now  die,  of  the  retbrmed 
religion,  a  true  and  sincere  Protestant,  and  in 
the  communion  of  the  church  of  England.  I 
bave  found  the  great  comfort  of  the  love  and 


Remarks  upon  the  Award  of  Execution  a^inst  Sir  Thomas  Arm- 
STRONO ;  by  Sir  John  Hawles,  Solicitor-General  in  the  Reign 
of  William  the  Third. 


at  common  law,  if  a  person  was  beyond 
when  an  outlawry  was  pronounced  against 
him,  it  was  an  error  in  Act,  for  which  the  out- 
lawry was  to  be  reversed  ;  and  it  is  an  error  in 
all  outlawries  but  for  high  treason  to  thb  day. 
By  the  6th  of  Edward  6th,  that  error  is  Uken 
away  in  high  treason,  but  there  is  a  proviso  in 
that  statute,  that  if  the  person  outlawed  shall 
within  a  year  after  the  outlawry  pronounced, 

Sd  himself  to  the  chief  j  usiice  of  the  King's- 
ch,  and  offier  to  traverse  his  indictment, 
and  on  his  trial  shall  be  aci|nitted,  he  shall  be 
discharged  of  the  outlawry.  Upon  the  con- 
struction of  this  statute,  no  iudgment  was  ever 
given  that  I  know  of;  and  the  reason  is,  no 
man  outlawed  was  ever  denied  a  trial  till  thb 
time,  if  he  was  taken  within  a  competent  time. 
The  reason  of  making  that  statute  was  this ; 
mai  wouM  commit  treason,  and  presently  fly 
beyond  sea,  and  stay  there  till  tne  witnesses 
who  should  prove  the  treason  were  dead  ;  then 
retam,  and  reverse  the  outlawry  for  the  error 
of  their  being  beyond  tea ;  and  the  witnesses 
being  dead  twy  were  nfo :  and  therefore  this 
•tatnte  takes  away  Uiai  error  in  part,  though 
■ot  in  the  whole,  and  doth  in  effect  say,  that 
the  nerson  oothiwed  shall  not  bave  advanta^ 
of  mat  error,  unless  he  comes  and  takes  his 
trial  within  a  competent  time,  which  that  statute 
limita  to  a  year  alter  the  outlawry  pronounced. 
This  being  plainly  the  sense  of  the  statute, 
fni»iDJ08tiQe  t»  toy  the  fo?our  or  right  of  a 


trial  tosir  Thomas  Armstrong,  which  was  never 
denied  any  person  before  nor  since,  where  it 
was  agreed  that  all  the  witnesses  against  the 
person  accused  were  alive,  as  in  sir  Thomas 
Armstroug'i  case  they  were,  barely  upon  the 

a  nibble  ofthe  word  *  render,'  which  in  no  case 
bat  ever  I  read  was  differenced  from  *  taken,* 
but  in  one  case,  which  is  8mith  and  Ashe's 
case,  in  Cro.  Car.  58.  in  an  outlawry  for  debts 
against  husband  and  wife,  which  will  not  ex* 
tend  to,  or  warrant  the  judgment  in  this  case ; 
and  if  there  were  but  a  doubt  in  the  case,  as  it 
cannot  be  denied  there  was,  the  outlawry  ought 
to  bave  been  waved,  or  at  least  counsel  tor  the 
prisoner  heard  as  to  the  poiot. 

It  was  a  vain  and  unjust  reason  Tand  only 
tending  to  incense  the  thing)  assignea  by  the 
attorney,  that  the  prisoner  was  one  who  acta- 
ally  engaged  to  go,  upon  the  kind's  hasty  oom- 
ing  to  town  to  destroy  him  by  the  way; 
whereas  the  prisoner  offered  to  prove  his  inno- 
cence in  that  and  other  BMtters  of  which  he 
was  accused  :  and  even  that  objection  againal 
him  was  an  invention  of  the  attorney's,  for 
any  thing  appears ;  but  then  it  was  reaolvjed  !• 
stop  at  mithinf ,  aiid  success  had  made  thcai 
foarless.  Fitzbarris  and  Colled||[e  it  was  owned 
had  hard  measure,  and  that  their  oases  mifflit 
be  forgotten,  their  quarters  were  buried  ;  M$ 
sir  Thomas  Armstrongs  were  exposed,  thongli 
the  proceedings  against  him  were  equally  w 
unjustifiable  as  in  we  other  two  cases. 
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308.  Proceedings  on  a  Writ  of  Inquiry  of  Damages*  between  his 
Royal  Highness  James  Duke  of  York,  in  an  Action  upon 
the  Statute  de  Scandalis  MagnatunHj-f  and  Titus  Oates,|  in 
the  KiugVBench:  36  Charles  II.  a.d.  16844 

His  royal  biflrhnefis  thedulce  of  York,  barioff  I  fenilant  suflbred  juclgiMiit  to  go  «gini0t  him 
brought  aa  action  against  Tituf  Oates,  groundM  by  default,  and  thereupon  a  writ  «f  inquiry  was 
upon  the  statute  de  S^ndalis  Magnatum,  for  taken  out,  directed  to  the  sheriff  of  the  county 
▼ery  slanderous  and  opprobrious  words,  the  de-    of  M  iddlesev,  to  enquire  by  a  j  ury  of  that  county 

the  plaintiff,  and  gave  him  10,000/.  damages ; 
upon  which  Hatherington  rendered  himself 
into  custody  in  discluuve  of  bis  bail. 

<*  April  30,  1684.  In  the  aflemoon,  at  the 
Nisi  Frius  for  the  coontv  of  Middlesex,  before 
the  Lord  Chief  Justkc  Jefierys,  George  Caw- 
dron,  steward  to  the  earl  of  Clare,  was  tried 
upon  an  information  for  speaking  very  scan- 
dalous and  seditious  words  of  his  majesty  and 
the  government,  and  was  thereof  found  guilty. 

**  May  3d,  was  a  trial  at  the  King-s-bencb 
bar,  in  an  action  of  Scandalum  Magnatum,  by 
his  Royal  Highness^  brought  against  John 
Dutton  Colt,  CM.  a  member  of  parliament  for 
the  borough  of^  Lemster,  for  very  scandalous 
words  spoken  of  the  Duke,  which  words  bemg 
fully  proved,  the  jury  went  from  the  bar,  and 
presently  came  in  and  found  for  the  plaintiff, 
and  ffaye  him  damages  to  100,000/. 

*<  llis  Royal  Highness,  some  time  smce, 
commenced  an  action  of  Scandalum  Magnatum 
against  Sir  Francis  Drake,  bart.  of  the  county 
oi  Devon,  for  words  spdten  by  him  of 'the 
Duke  about  four  years  smoe ;  which  be  hearing 
of,  and  that  a  wnt  was  coming  down  to  arrest 
him,  thought  fit  to  abscond,  and  is  since  gone 
beyond  sea,  and  has,  as  is  said,  disposed  of  his 
estate,  thinking  it  better  .to  have  his  liberty  in 
a  foreign  country,  than  be  laid  up  in  h'ls  own 
for  100,000/. 

**  His  Royal  Highness  has  brought  his  ac- 
tion of  Scandalum  Magnatum  a^inst  I>r. 
Titus  Oates  for  words ;  luid  not  beinf  able  to 
find  bail,  he  was  committed  to  tlie  Compter, 
and  since  turned  over  to  the  Kiog's-beodi 
prison  by  Habeas  Corpus. 

**  9tb.  Edward  Noseworthy  the  youoffer, 
esq.  pleaded  at  the  coprt  of  King*s-bench  Not 
Quiltv,  to  an  information  for  these  words :  He 
hoped  to  see  the  judges  hanged  tbat  tried  Fitz- 
harris. 

<*  13th.  Geoi^  Cawdron,  convicted  some 
time  since  for  seditious  word:*,  came  to  receive 
the  judgment  of  the  court,  which  was  to  pay  a 
fine  of  100/.  to  stand  [qu.  in  the  pilloiy]  in  the 
Palace-yard,  at  Westminster,  and  in  Clare- 
market,  to  find  sureties  of  his  ^ood  bcliaviour 
for  hfe,  and  be  committed  till  this  be  done. 

'*  31st.  Robert  Julian  came  to  tbe  court 
of  King's- bench,  and  pleaded  Not  Guilty  to  an 
iufunnation,  for  making  and  pnUishing  that 
scandalous  libel,  being  a  ballad  to  the  taiic  of 
''  Old  Simon  the  King.'' 

*^  June  11th.    Fraods  Smith,  bookseller, 


*  As  to  the  Writ  of  Inauiry  to  asMw  da- 
matfes,  and  the  execi|tion  or  it,  see  the  Books 
of  Practice  and  tbe  Law  Dictionary,  title 
'*  Judgment  I;"  title  «*  Writ  of  Inquiry  to 
assess  Damages."  Under  the  first  of  these 
titles  in  the  Iaw  Dictionary,  edition  of  ltt09, 
it  is  said,  **  the  number  of  jurors  sworn  upon 
this  inquest  need  not  be' confined  to  twelve ;" 
and  the  same  is  laid  down  by  Mr.  Christian  in 
a  Note  to  3  Blackst  Comm.  398 ;  but  no  au- 
tboriw  in  support  of  the  position  is  cited  except 
this  Case  or  Oates :  ideb  quart.  It  appears, 
.  (3  Blackst.  Comm.  398.  Law  Diet.  tit.  Judg- 
ment 1),  that  by  the  judgmeiit  out  of  which 
the  Writ  of  Inquiry  arises,  "  the  sheriff  is 
commanded,  that  by  the  oaths  of  twelve  honest 
and  lawful  men,  he  inquire,"  &c.  For  the 
trial  of  issues  in  civil  suits,  tbe  sheriff  is  com- 
manded, **  that  be  cause  to  come,  &c.  twelve 
free  and  lawful  men,  &c.  to  recognise  the 
truth,"  &c.  See  Law  Diet,  title  Jury  IV.  As 
to  the  Writ  of  Inquiry  in  Replevin,  see  Sel- 
wyn's  Nisi  Prius,  Replevin,  sect  9. 

t  As  to  the  action  for  Scandalum  Magnatum, 
see  Selwyn's  Abridgement  of  the  Law  of  Nisi 
Prius,  chap.  Slander. 

X  See,  in  this  Volume,  the  Reports  of  his 
Trials  for  Perjury  on  the  8th  and  9th  days  of 
May,  1685. 

§  Of  tbe  finequency ,  about  this  time,  of  prose- 
cutions for  defamatory  speeches  and  wntinjj;s, 
a  notion  may  be  formed  from  the  following 

Sassages  extracted  from  Narcissus  Luttrell's 
IS.  ««  Brief  Historical  Rebition,"&c. 

*<  Nov.  28th,  1682,  being  the  huit  day  of  the 
term,  Mr.  Pilldngton,  late  sheriff  of  London, 
came  into  the  court  of  King's-bench,  and  ren- 
dered himself  into  custody  in  discbarge  of  his 
bail,  in  the  Scandalum  Magnatum  by  the  duke 
of  York  against  him. 

''  May  3d,  1683,  was  a  trial  at  bar  in  the 
King*s-bench,  in  a  Scandalum  Magnatum, 
brought  by  the  duke  of  Ormond  against  Mr. 
Wm.  Hatherington,  for  speaking  these  words 
of  him ;  that  he  was  a  Papbt  and  in  the  Irish 
Plot,  and  guilty  of  hi;(h  treason,  to  his  damage 
of  I0,000if.  I'his  was  tried  by  a  substantial 
jury  of  the  county  of  Surrey :  tbe  witnesses 
that  proved  tbe  words  were  Narrative  Smitli 
and  juHtice  Warcup,  wbo  swofe  very  home ; 
but  tbe  defendant  making  little  defence,  the 
jury,  ivithout  going  finom  the  bar,  found  for 
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what  4lainnfr<N  thr  plaiiitiffliuil  sustained  ihere- 


bv,  ami  u|)iin  a  nii-tiun  luatif  at  the  cuurtoi' 
Rin^'^-bfni'h,  a  itay  n  aa  i;ivi*ii  to  th«  dHen- 
dant,  to  shew  caii*^  why  that  writ  ol*  inquiry 
abould  not  be  f*xet'iiteil  at  the  bar  f>f'ciiat  cnurt, 
which  he  not  doinjcc,  it  wai  ordered,  that  it 

at  the  Eluphant  and  CaKtIe,  in  Comhill,  was 
tried  before  the  liiirtl  Chief  Justirv  JeflTerya, 
upon  an  intonnation  for  printini^  and  puhlitih- 
ins;'  a  scandahnis  hhel  cailfd  The  Karea  8bew, 
vf  i^hii'h  he  was  funnd  jj'tiiity. 

*'  June  imh.  Nome  time  kince  the  duke  of 
Yoi-k  brought  his  action  of  Scandaluro  Ma((- 
tintum  lurainst  Dr.  i)atea,  n|Miii  which  he  waa 
ara^stnl  and  cummittt^l  lor  want  of  hail ;  ho 
tboii;;;^ht  it  not  iit  to  stand  a  trial,  so  lot  jud^; 
meat  paM  by  default,  u|Nin  which  a  H  rit  of 
Knquiry  of  daniasres  was  moved  for,  anil  or- 
dered to  be  at  the  Kiug^s-bcnch  Imr  this  day ; 
which  acconlinij^ly  came  on,  and  a  jiir}-  was 
«worii,  the  sheriHs  of  Miildlewx  atte ndintf :  the 
words  were  proved  very  fully,  lieini;  very  scan- 
dalous,  with  several  ^h\\^^r  "ivalicioivH  wonls  of 
bis  siMikcn  of  hi«  Itoyal  Hi:;lrii.Ns  ;  so  that  the 
jury  assessf-d  damaf*cji  M  20>,iK)o/.  and  *20«. 
coAi  of  suit.  Tlic  words  ut-rr  spukcMi  two  cir 
three  years  a^^ ;  and  the  iM'ondutit  nimU-  no 
defence  at  all,  nor  did  any  one  ap;>car  fur 
bim. 

**  One  Ilindmarsh,  a  bofiksdler,  cnnuctod 
of  printing?  and  piihlishin<;  a  blasphemous  lil»el, 
entitled,  The  Prcshj  t«Tian*s  l*uterN(%iter,  was 
lentcnced  tf>  (tay  the  tine  of  'io/. 

•'  Francis  Snuth,  conviitod  lately  of  printin? 
and  puUistiiii^  that  liM,  calleil,  The  Raree- 
Sliew,  uas  brought  the  I8lh  t)  the  Kinj3r*s- 
b<>ni*h  bar,  and  stiitcnct-d  to  pav  a  fine  of  .'HX)/. 
to  stand  in  thf  pillory  at  the  Valace-yard,  at 
Westuiinster,  at  the  Temple,  and  at  the  Uoyal 
Exchange,  and  the  liliel  tc»  bo  buna  by  the 
common  lian^^nian,  and  to  hnio  a  paper  set  on 
bim  f:ii>nifyiiig  hi^  crime  ;  lo  find  sureties  for 
hw  fifood  behaviour  for  life,  and  bi'  cuininitted 
till  all  this  be  done. 

''  Nov.  .Sd,  ItiSt.  Robert  Nicholson  and 
M'ln.  Dal  by,  two  of  l>ates*s  men,  p1e;uled  Not 
Guilty  to  liilnrniatit  n^  for  smakini;  scandalous 
and  KtHliliuus  \vor«is  uf  the  King,  tlie  Duke,  and 
the  Cioveniinent. 

*'  Nov.  I'Jth.  One  Han-is,  an  attorney,  of 
Windsor,  convicted  of  speak  incr  seditious  words 
as;iiinst  the  kinc^,  was  sentenced  to  pay  twenty 
nobles  fine,  and  to  *<tanu  in  the  pillory  at  Ueatf- 
ing,  Abingdon,  Newlmr}',  and  M  indsor. 

*^  The  same  day  als<i,  Julian,  9Pcretar\-  to 

the  ,    convicted  for  publishing  luany 

■candalous  libels,  was  sentcnccfl  to  pay  lOU 
marks  fine,  to  stand  in  the  [ullor\'  at  West- 
minster, at  Charing- cross,  and  at  6ow- street, 
aud  to  be  bound  to  his  good  behaviour  during 
life. 

**  13th,  was  a  trial  at  the  King*s-beneh  bar 

against  Mr.  Edw.  Noseworthy,  for  seditious 

words,  in  saying,  He  hopeil  to  live  to  see  the 

Judffcs  hanged  that  tried  Fit7liarris.    Tliis  x>-\\s 

to  1m  dbne  in  Wilt:»hire,  but  thewitne^ses 
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■hiHild  he  rxiruted  at  tin:  bar  on  tliis  day,  and 
that  the  high  bheriA' should  a p|K*ar  aiid'atlend 
the  execution  of  the  writ  in  person.  Aivording- 
ly  tliis  day  bir  Feier  Daniel,  kt.  and  tSainiit  I 
Dashwood,  esq.  the  then  sheriffs  of  the  count}' 
cf  31iddU'sex,  came  into  this  cnurt,  and  being 

ti'stifying  the  wnnis  to  be  siKikcii  in  Dorsot- 
ahifp,  Im*  was  a<^iuitted. 

**  IMh.     Nainanifl  Thomptson,  the  popish 

inter,  u as  brought  io  thf  court  of  King's- 
leuch,  and  pU-aded  Not  tauilty  to  an  indici- 
uient  for  printing  ami  publishing  a  scaii«ialous 
popish  libel,  eolitUnl,  The  l*rodig>ii  ^<un  rv- 
turned  liome;  \ihi«'li  don  it's  the  king^s  supre- 
macy in  ccclesiustii  a  I  aH'uirs. 

**  3(ltli.  K'ias  Ik'tt,  <'onvicletl  s(»ine  time 
since  tor  drinking  a  bfidih  to  the  memory  of 
pious  Strphen  ('otleflvri%  uas  broui^ii  to  the 
C4>urt  f»f  King's-beiirli,  and  sentf*nceil  to  pay 
l,C>uO'.  finr,  tti  stand  in  the  piUory  nt  West- 
minster, at  tiie  K\rliunge,  atid  nt  tiuildhall. 
fiHT  thr  span;  nf  an  hmir ;  lie  huund  to  his  gnoj 
Ik-hu^iour  for  in'*.*,  and  U;  <'imimitted  tilt  this  it 
doiu'. 

*'  C*ffih.  Niiibniiii'l  TliumjwoD  was  tri«^I 
tliun-  lor  I'lidting  ui.d  jiulilisliing  a  Kcan«Lil  mis 
iMipiNh  liiii'l,  iMllcil,  Th«'  FnMligal  ri-Uirucd 
lioiiif ,  auil  ilitn'«)1  found  guilty. 

''  'JmIIi.  Mr.  Hutb-r,  of  Nortlianiptonshin*, 
coiiufteil  tlif*  last  OKhizcs,  for  |»reNenliiig  ami 
reading  the;  A«ldii.-ss  M'  the  Fruehoblers  of  that 
county  to  the  Knights  of  the  Shire  t<*r  tlio  last 
I'ai  liument,  was  brought  to  the  c«)i:rt  ol  King*s- 
licnrli  to  reci'ive  the  ju''gnifui  of  the  ciMirt, 
wiiicli  uns  til  I  ay  a  tineot*  M/0  marks,  to  tind 
surciiis  I'tir  his  good  bcha\  iour  for  life,  and  be 
committed  till  ihis  is  done. 

**  Jan.  9:^(1,  l(JHi-.S.  Being  the  first  day  of 
term,  sf.^eial  pei-soiis  ap|H-artd  at  the  ciMirt  of 
KingN-bciK'h,  lieing  bound  thereto,  and  had 
tlirir  appearances  reconled.  Then  also,  1^1  ties 
l-'i^ftvioiid  and  sir  Th«>inas  Saniwell  pU-aii^tl 
Nil  iluiltv,  for  puldishing,  printing,  and  mak- 
ing a  libef  calU'd,  An  Aildress  to  tlie  Knightu 
of  the  Shire  liir  the  County  nf  Northampton. 

*'  w;ld.  Mr.  Henry  Baker  pleaded  Not  Guilty 
to  an  iutormatiitn  for  icandalous  \(onls  nb«iut 
thf  duke  «»f  York ;  as  :dMi  one  Norden  did  to 
uii  iiulict.nent  for  publi>liing  the  si-andaKius 
libel  in  vindication  of  the  lord  id'  Esmw. 

'*  Then,  also,  sir  Scroop  llnwe  pleade<]  Not 
Ciuilty  to  an  information  lor  Mp<nikiiig  most  re- 
flecting words  on  the  duke  of  \  ork. 

**  Feb.  11.  The  same  day  Dalby  and  \i* 
choUon,  Oates'stwo  i:it-n,  c<mvicted  tor  speak- 
ing seditious  and  srnndalous  words  against  hii 
late  ma  jest  V  and  th  *  pn-sent  kin^",  were  veil- 
tcnc«  d  eacli  to  )hiv  10/.  tine,  tiiid  sureties  for 
life,  and  stand  in  the  pillory  hi  all  the  remark- 
able parts  of  the  town. 

"  Nov.  10,  1686.  Tlie  rmiri  passed  judg- 
ment on  the  attorney,  Mr.  lidwanl  Whitaker, 
being  cimvicted  of  speakin;^  word*:  against  king 
Charles  the  Fir^t ;  lit;  was  adjudgi^  t°  P^Xi 
whenta!:(  n,  lUO^aHcs  ilne.  and  be  imprisoned 
till  paid." 
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'bolt],  justices  of  the  one  or  the  other  liench, 

•  nor  of  other  jrreat  officers  of  the  kin^m 
'  aforesaid,  any  false  news,  fics,  or  any  such 

*  false  thinffs,  whereby  scandal  or  disconi  with- 
'  in  the  said  kinj^lom  might  arise ;'  and  whoso- 
ever should  do  thin,  should  incur  and  ha\e  the 
penalty  othen^isc  thereon  ordained  by  the 
statute  of  Westminster  the  first,  as  in  the  sta- 
tute aforesaid  ismore  fully  contained.  And 
whereas  the  4th  day  of  December  in  the  35th 
year  of  our  reinpi,  and  lon^  licforu  the  yearly 
rents,  issues  and  profits  arising^,  or  due  and  pay- 
able for  or  bv  reason  of  the  eeneral  iKMit-ufficc 
within  this  Iciiiffdom  of  En^and,  for  the  cai'- 
riage  of  letters,  before  were  erertf-d  and  yet  are 
established  upon  the  said  most  ill ustrioos  prince 
James  duke  of  York  and  Albany.  The  afore- 
said Titus  Oates  the  statute  aforesaid  not  consi- 


placcd  at  the  table  at  the  judges  feet,  were. 
Storing  the  execution  of  the  writ,  covered.  Mr. 
Thomas  Rous  the  then  Under-Sheriff  managed 
h,  and  proceeded  in  this  manner. 

Under-sheriff,  Crier,  call  sir  Charles  Lee. 

Crifr.  Vous  aves  sir  Charles  Lee.  [Who 
was  sworn  thusj 

Under- Sheriff,  You  shall  well  and  truly  en- 
quire of  damages,  between  the  most  illnstrioiis 
prince  James  duke  of  York  and  Albany  plnin- 
tiflT,  and  Titus  Oates  defendant,  and  tderoin  a 
(rue  verdict  give  according  to  your  evidence. 
So  help  you  God. 

The  rest  were  sworn  tlius . 

Under-sheriff,  Sir  William  Hill,  sir  Richard 
Downton,  and  sir  John  Berry  ;  the  same  oath 
your  foreman  hath  for  his  part  taken,  yon  and 
erery  of  vou  for  your  parts,  shall  well  and  truly 
keep,    fio  help  von  dod. 

Under-Sherift.  Tliomas  Harriot,  Thomas 
Row,  and  Walter  Brydall ;  the  same  oath.  Sec. 
E4witfd  Guise,  Ihomas  Done,  and  William 
Wood  ;  the  same  oath,  &c.  John  Sharp,  and 
Nehemiah  Arnold  ;  the  same  oath,  >^c. 

WiH  you  please  to  have  any  more  than  twelve 
sworn  ? 

L.  C.  /.  (Sir  George  Jefieries.)  Hmv  many 
do  you  use  to  ha%e  ?  Pray  swear  an  odd  number 
as  you  used  to  do. 

i/mder-Sheriff,  Tlien  I  will  swear  three  more, 
ami  that  will  be  just  fifVeen. 

Francis  Stevens,  Nicholas  Baxter,  and  John 
Kirk.  The  same  oath,  ^.  The  names  of 
them  that  were  upon  the  Imiuirv  :  sir  Chartes 
Lee,  knight,  air  William  Hilt,  knight,  sir 
Richard  Downton,  kt.  sir  John  Berry,  kt. 
Thomas  Harriot,  Thomas  Row,  Walter  Bry- 
dall, Edwanl  Gnise,  Thomas  Done,  William 
Wood,  John  8harp,  Nehemi.:h  Arnold,  Fmnris 
Stevens,  Nicholas  Baxter,  esquires,  John  Kirk, 
gent. 

Umder^Sheriff.   Gentlemen,  you  aro  sworn, 
hear  the  kin;r*5  urit. 
L.  C.  J.  Ay,  read  it  to  them. 

Undcr-Sheriff  **  Charles  II.  by  the  Grace 
of  God,  of  Eni^land,  Scotland,  France  and  Ire- 
land king,  defender  of  the  faith,  &c.  to  the 
pheritr  of  Middlesex,  Greeting;  whereas  the 
most  illustrious  princcJamcs  duke  of  York  and 
Albany,  one  of  the  nobim  and  prcrs  of 
Englfuid,  our  mi»st  dear  and  only  brothor, 
who  as  well,  kc.  lately  in  our  conrt  before 
us  ut  Westminster,  by  bill  witlruit  our  writ 
impleaded  Titus  Oatos,  then  in  the  rustodyof 
the  marshal  of  cur  Marshalsoa,  before  us  l>eii)g, 
for  that  will  rea-?  in  a  statute  made  in  the*  ](ar- 
liament  of  Hichard  <j,  late  king  of  England  uf'tor 
the  cotiqnest,  held  at  Gloucester  in  the  si^'ond 
year  of  nu<  reign,  amongst  other  tliinify  :  i!  is 
ordained  and  strictly  prolitliitetl,  *  That  tVoni 
'  thence  none  should  be  so  hardy  to  devise,  tell 

*  or  relate  of  the  prelates,  dukes,  earls,  !»urons, 

*  and  other  nobles  and  great  men  of  Kii<;land, 

*  nor  of  the  chancellor,  treasurer,  or  cltrk  <if 

*  the  privy -seaK  steward  of  the  King's  housc- 
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dering,  but  the  good  name,  state,  credit,  dignity 
and  honour  of  the  said  Jniups  duke  of  York  and 
Albani^,  our  brother,  devising  and  niulieiuusly 
intending  to  hurt  and  detract,  and  Lini  the  said 
James  diike  of  York  and  Albany,  our  brother, 
into  the  great  displeasure  and  hatred  of  us,  nnd 
ofthe  peers  of  this  kingdom  of  England,  and 
also  divers  other  venerable  persons  our  subjects, 
to  bring,  out  of  his  meer  malice  and  envy  had 
and  forethought,  the  aforesaid  4th  day  of  De- 
cember, in  tlie  year  of  our  reign  the  35th ,  at  the 
parish  of  8t.  Martin  in  the  fields  hi  the  county 
of  Middlesex  atbresaid,  uimn  a  certain  discourse 
then  had  and  moved  by  and  between  theafof«- 
said  Titus  Oates  and  di  vf  rs  of  our  liege  people, 
of  and  concerning  the  aforesaid  James  duke  of 
York  and  Albany,  our  brother,  and  of  and  con- 
cerning a  certain  letter  in  the  hand  of  the  afore- 
said Titus  Gates  at  that  time  being,  divers  false 
news  and  horrible  lies  of  the  aforesaid  James 
duke  of  York  and  Albany,  our  brother  at  that 
time,  and  yet  being  of  tlie  peers  and  noble.s  of 
this  kingdom,  in  the  presence  and  hearing  of 
divers  venerable  per-fons,  publicly,  falsly,  niali- 
ciousU  and  scandaiiusty  said  aiidretattMl;  and 
with  a  loud  voice  publism^l  in  these  English 
words  following,  VIZ.  *  This  letter*  (the  letter 
aforesaid,  so  in  tlie  hands  of  the  afon^d  Ti- 
tus (>ati>s,  as   is   l>cioresaid    being,  meaning^ 

*  cost  me'  ^thesaid  Titus  Oates,  meaning)  *  nine 

*  pencil,  and  might  have  been  brought  fi»r  a 

*  penny,  I  Hiimself the  attiresaid  lltus  Dates 
meaninsr) '  Know  nobody  is  tlie  better  fur  it, 

*  but  that  traitor  James  duke  of  York*  (the 
aforesaid  James  duke  of  York  and  Albany 
our  only  brother  tiicaning.)  And  the  alore- 
said  Tit'.is  tiirthur  devisini;  and  malici- 
ously intending  the  afnn*sa:d  James  duke  of 
York  and  Albany,  our  brot!)t>r,  into  the  hatred 
of  us,  ar.d  the  |M>i.'rs  of  this  kingdom  of  Kng< 
land,  anil  also  of  divers  other  venemliic  persons, 
and  our  subje<*ts  tn  bring ;  out  of  his  nicer  ma- 
lice and  envy,  had  andfoietiioiiirht,  the  llh  <Iav 
of  Decembur,  the  year  ul»ov(S'.ii(I,  at  the  parish 
of  St.  3Iartia  in  the  fields  albn  said^  in  the 
county  of  j^liddlesev  aforcsniil,  nrion  a  ci-vioin 
other  discourse  then  had  and  moveil  by  and 
between  the  aforis;iii|  Titus  Oatfss  and  A^vcral 
of  our  liege  peo{>l?  of  and  concerning  the 
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aforesaid  Janietdukeof  York  and  Albanv  our 
brother,  and  of  and  concemiDic  a  ceitaiD  letter 
in  the  bands  of  the  aibi«aid  Titus  Oatea,  at 
that  time  beinf,  divers  other  false  news  and 
horrible  lies  o?  the  aforesaid  James  duke  of 
York  and  Albany,  our  bnitber  «t  that  time, 
and  yet  being  one  of  the  nobles  and  peers  of 
this  kingdom  of  £nirland,  and  our  only  orother, 
in  the  presence  and  hearing  of  seversl  Tenera- 
ble  persons,  pubUcI}*,  falsTy,  mslidously  and 
scandalously  said,  related,  and  with  a  loud 
Toice  published,  viz.  '  This  letter'  (tlie  afore- 
said letter  so  in  the  hsnds  of  the  aforesaid 
Titus  Oates,  as  is  beforesaid  being,  mean- 
ing *  cost  me*  (the  aforesaid  Titus  Gates  mean- 
inff)  *  nine  pence,  and  might  liave  been  afforded 

*  for  a  penny,  1*  (hi  jiseif  the  aforesaid  Titus 
Oatcs  meaning)  *know  nobody  is  the  better  ft>r 

*  it,  but  that  traitor  James  duke  of  York'  (the 
aforesaid  Jamei  duke  of  York  our  only  brother 
meaning.)  And  atlerwards,  to  wit,  the  5th 
day  oi'  December  in  the  35th  year  above- 
aaid  ;  the  aforesaid  Titus  Oates  further  devis- 
ing and  maliciously  intending  the  said  James 
diikcof  York  and  Albany  our  brother  to  scan- 
dalize, and  into  the  further  displeasure  and 
hatred  of  11s,  and  of  the  great  men  of  this 
kingdom  of  England,  out  of  his  mecr  malice 
and  envy,  had  and  forethought,  at  the  parish  of 
St.  Martin,  in  the  fields  aforesaid,  in  the  county 
of  Middlesex  aforesaid,  the  said  fifth  day  of 
December  in  the  year  abovesaid,  upon  certain 
other  discourse  01  the  said  James  duke  of  York 
and  Albany,  divers  false  news  and  horrible  lies 
of  the  aforesaid  James  duke  of  \  ork  and  Albany, 
publicly,  faljily,  and  maliciously  said,  related, 
and  with  a  loud  voice  published,  to  wit*  That  a 

*  letter  in  the  haiub  of  the  afort-said  Titus  at 

*  that  time  being,  cost  him  the  afun'said  Titus 

*  nine  pence,  but  might  have  been  brought  for 

*  one  penny,  and  that  he  knew  no  bodv  to  be 
'  the  better  tor  it^  but  that  traitor  James  duke  of 

*  York.'  And  the  aforesaid  TiUis  Oates  further 
contriving  and  maliciously  intendiif  tlie  afof^  • 
said  James  duke  of  York  and  Albany,  our  only 
brother,  into  the  further  displeasure  and  hatred 
of  us,  and  of  the  great  men  of  this  kingdom  of 
Eni^luud,  and  al^  of  divers  other  venerable 
persons,  and  our  subjects,  to  briug,  out  of  his 
meer  malice  and  envy,  hud  and  forethought 
the  6th  day  of  December,  in  the  35th  year 
abovesaid,  at  the  parish  of  St.  Martin  in  the 
fields,  aforesaid,  m  tlie  county  of  Middlesex 
aforesaid,  upon  a  certain  discourse  at  that  time 
had  and  movol  by  ami  between  the  aforesaid 
Titus  Oates  and  several  of  our  liege  people,  of 
and  concerning  the  aforesaid  James  duke  of 
York  and  All«ny,  our  brother,  divers  other 
false  news  and  horrible  lias  of  the  aforesaid 
J%mes  duke  our  only  brother,  at  that  tioK,  and 
yet  being  one  of  the  noUes  and  peers  of  this 
Kmgdom  of  England,  in  the  presence  and  hear- 
ing of  diveni  venerable  persons,  publicly,  falsly, 
maliciously  and  scandalously  said,  related,  and 
with  a  loud  voice  published  in  these  English 
words  following,  to  wit  *  tho  duke  of  York'  (the 
i%«said  Jmoiei  duke  of  Yoik  and  Albany,  our 


only  brother,  meaning)  *  is  a  traitor.'  And  the 
afhresaid  Titus  Oates  further  contriving,  and 
malkaottsly  intending' the  said  Jamet  duke  of 
York  our  brother,  into  the  hatred  of  us,  and  of 
the  great  men  of  this  kingdom  ot  Engkad, 
and  also  of  divers  other  venerable  persons,  ami 
our  subjects,  to  bring,  out  of  his  ineer  malice 
and  envy,  had  and  forethought  the  afbrenid 
6th  day  of  December  the  year  abovesaid,  at 
the  parish  of  Ht.  Martin  in  the  fields,  in  the 
county  of  Middlesex  aforesaid,  upon  certain 
otlier  discourse  at  that  time  had  ano  moved  1^ 
and  between  the  aforesaki  Titus  Oates  and 
divers  of  our  liege  people,  of  and  concemiug 
the  aforesaid  James  duke  of  York  and  Albany, 
our  only  brother,  divers  other  false  news  and 
horrible  lies  of  the  aforesaid  James  duke  of 
York  and  Albany,  onr  only  brother,  and  at 
that  time  and  yet  *being  one  of  the  nobles  and 
peers  of  this  kingdom  of  England,  in  the  pre- 
sence and  hearing  of  divers  venerable  penoos, 
publicly,  falsly  ami  maliciously  said,  related,  and 
with  a  loud  voice  published  ;  to  wit,  *  that  the 
'  said  didce  of  York  was  a  traitor.'  By  reasow 
whereof  the  said  James  duke  of  York  and 
Albany,  our  only  brother,  in  his  repotatimi, 
honour  and  dignity  is  very  much  hart  and 
scandalized.  And  the  said  James  duke  of  York 
and  Albany,  the  grace,  good  opinion  andeiteeaa 
which  we  and  otlnrs  the  great  men  of  this  Idng- 
dom  of  England  before  towards  him  Jaams 
duke  of  York  and  Albany,  did  bear,  utterly  liMt, 
and  divers  rumours  and'scandals  between  rcry 
manv  nobles  and  peers  of  this  kinsdom  of 
England,  and  other  our  subjects,  by  the  occa- 
sions aforesaid,  within  this  kingdom  of  Eng- 
land, are  arisen  and  dinilged,  and  great  scan- 
dals and  discords  by  occasion  of  the  premiaee 
between  him  the  aforesaid  Jamca  duke  of  York 
and  Albany,  and  diveni  nobles  and  great  nicn» 
and  other  subjects  of  this  kingdom  of  Eosr- 
hmd,  Jire  arisen  ;  and  daily  more  and  more  m 
thelikemayariiie,to  the  great  disturbance  of 
the  peace  and  public  traiiqi|i|M  of  this  king- 
dom of  England,  and  ii^jEtraipt  of  us  and 
our  government  of  thMPTngdom  of  Ensiand, 
and  to  the  greatscaodKnd  ffrievance  w  him 
James  duke  of  York  and  Albany,  to  the  da- 
mage of  him  the  said  Jantes  duk*e  of  York  and 
Allmuy,  our  most 'dear  brother,  100,000/.:  As 
he  then  said,  and  thereupon  in  our  com!  be- 
fore us  it  was  so  proceeded,  that  the  aforesaid 
James  duke  of  York  and  Albany,  our  only  bro- 
ther, his  damages  against  the  said  Titus  Oates 
by  occasion  of  the  premises  ought  to  recover ; 
ilut  because  it  is  not  known  to  our  court  before 
us,  what  damages  the  aforesaid  James  duke  of 
York  and  Albany,  our  brother,  hath  suatainedi 
as  well  by  occasion  of  the  premises,  as  for  his 
costs  and  charges  bv  him  iMx>ut  hia  suit  in  this 
behalf  expended,  'therefore  we  command  yoni 
that  by  tlie  oaths  of  food  and  lawful  men  of 
your  bailiwick,  you  diligently  enquire  what  da- 
mages the  aforesaid  James  duke  of  Yorit  and 
Albany  hath  sustained,  as  well  by  ocCanoQ  of 
tlie  prcniiaics,  as  for  his  costs  and  chaiges  hgf 
him  about  his  suit  in  this  behalf,  expeiuM^ 
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ind  AeimiuiatioD  which  .thereupon  yon  shall 
take,  yoo  shmll  haTe  before  us  at  Westminster 
OB  Wednesday  next  after  three  weeks  of  the 
Holy  Trinity,  under  your  seal,  and  the  seals  of 
them  W  wlime  oath  you  take  that  inquisition} 
distincny  and  openly  you  send,  and  this  writ. 
Teste  sir  Geoife  Jefferiefl|,  Kniffht  and  Baronet, 
at  Westminsler  the  thirtieth  day  of  May,  in 
the  yearof  our  reign  thethirty-sucth. 

"  RL  Swift.  Henley." 

You  are  to  enjinire  what  di^nage  his  royal 
hyhoess  the  plaintiff  has  sustained,  hy  means 
oithe  premises ;  as  also,  what  costs  he  has 
been  at  in  this  soit. 

Mr.  Hantes,  May  it  please  your  lordship, 
vou  Mr.  Sherifis,  and  gentlemen  of  the  jury, 
bis  royal  highness  the  duke  of  York  b  phun- 
tiff,  and  Titus  Oates  is  the  defendant :  and 
this  is,  in  an  actk>n  of  trespass  and  contempt, 
grounded  upon  the  statute  of  Scandalum  Maff- 
natum.  wherein  hb  royal  highness  sets  form, 
that  wnereas  such  a  statute  was  made,  prohi- 
biting the  slandering  the  great  men  and  peers 
of  the  kingdom,  ud  Um  plaintiff  being  the 
king's  only  brother,  and  a  peer,  the  defendant 
iipoo  a  disooqrse  between  him  the  defendant 
and  some  odier  persons^  about  a  lettvr  that 
the  defendant  hag  then  m  Us  hands,  publicly, 
ftUy,  and  with  an  intent  to  sca^alixe  the 
vlaiotiff,  spoke  these  English  words :  *  This 
Latter' (meaning  theletter  then  in  the  defen- 
dant's han^)  «coet  me'  (meaning  the  de* 
ftndaot)  nine  pence  and  might  have  been 
bfoogbt  for  a  penny  ;  I  (meaning  the  defen- 
dant)  *know    nobody  b   the  better  for  it, 

*  but  that  traitor  James  duke  of  York  ;'  mean- 
ing the  plaintiff. 

Geqtlemen,  thb  b  not  all,  the  Declaration 
foes  on  furdier,  and  says,  that  the  defendant 
intending  further  to  scandalize  the  plaintiff,  the 
C$h  of  December  in  the  d5th  year  of  thb  king, 
upon  a  discourse  had  and  moved  by  and  be- 
tween him  the  defendant  and  some  other  per- 
sons, in  the  presence  of  divers  venerable  per- 
sons, said  these  words  of  the  plaintiff:  <  The 
«  duke  of  York'  (meaning  the  plaintiff)  <  b  a 

•  traitor :'  and  thb  b  laid  to  the  plaintiff's 
damage  of  100,000/.  :  the  defendant  has  not 
pleaded,  and  the  plaintiff  has  signed  hb  judi;- 
ment;  and  now  you,  gentlemen,  are  to  enquire 
of  the  damages. 

Att,  Gen,  (Sir  Robert  Sawyer.}  You  ob- 
serve,  gentlemen,  the  words  are  aclcnowledged 
by  the  defendant's  default,  and  not  pleading  ; 

00  that  they  were  sjioken  b  owned  by  him,  and 
you  are  to  enquire  only  of  the  damages  :  and, 

1  think,  there  will  need  nothing  to  be  said  for 
the  aggravation  of  them,  they  are  words  of  the 
highest  nature,  in  respect  of  slander  and  scan- 
dal, that  can  be  spoken  or  thought  of,  accusing 
him  of  treason.  We  shall  only  call  you  some 
witnesses  to  prove  thb  way  of  discourse  to  be 
hb  constant  habit  in  all  |>1acc8,  and  among  all 
persons  and  company,  mvetgbing  as^ainst  the 
government,  and  particularly  against  nis  royal 
EighiiesB  the  pbmtiff;  and  then  you  will^  I 


know,  give  such  damages  as  may  be  fit  to  re- 
pair the  plaintiff's  honour. 

Soi,  Gen.  (Mr.  Flach^-  We  will  call  some 
witnesses  to  cpve  you  an  account  how  he  one* 
to  treat  the  plaintiff  in  all  companies,  and  we 
shall  bej^n  with  Mr.  Smith.  And  the  truth  is, 
the  proving  of  the  words,  will  demonstrate  the 
mahoeof  mem  ;  and  the  manner  and  circum- 
stances of  spealdng,  will  make  them  appear  to 
be  such,  as  need  nothihg  to  be  said  for  their 
agmvation  at  all.    Hwear  Mr.  James  Smith. 

Under-Shaiff,  The  evidence  that  you  shall 
give  to  the  sheriffs  and  the  jury,  sworn  about 
Uie  matter  in  question,  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth. 

SoL  Gen.  Mr.  Smith,  pray  vrill  you  tell  the 
court  and  the  jury,  what  you  have  heard  the 
defendant  Oates  say  of  hb  royal  lughness. 

Smith.  At  the  last  Westminster  narliament, 
as  1  was  sitting  in  a  coffee-house,  1  saw  Mr. 
Oates,  he  had  a  letter  in  hb  hand,  and  he  said, 
'  Thb  letter  cost  me  nine  pence,  it  might  have 
'  been  brought  fbr  a  penny,  1  know  nobody 
Mhatbthe  belter  fbr  it  bnl  a  traitor,'  to  the 
best  of  my  r^membrmnoe  he  said,  *  the  duke 
•ofYorfc^ 

Att.  Gen.  fifvwear  Mr.  Peoniston  Whaley. 

Kl^hich  was  done.^  What  words  did  you  hear 
r.  Oates  «iy  ofhis  royal  higfaneas  F 

Whaley,  liie  time  was  either  the  Easter  or 
Whitsuntide  after  sir  Thomas  Gascoigne'a 
triaL 

Sol.  Gen.  What  were  the  words  you  then 
heard  him  say  ? 

Whaley.  It  was  at  the  bbhon  of  Ely's  table  at 
Ely  house.  I  had  received  the  Sacrament  at 
the  chapel  there  that  day,  and  so  had  the 
Doctor  too ;  it  was  upon  Easter- day  or  Whit- 
sunday, 1  suppose,  because  I  never  used  to 
receive  the  Sacrament  here  in  town,  but  one 
of  those  tvFO  times,  and  Dr.  Oates  and  I  were 
sitting  there,  and  some  discourse  happened 
about  sir  Thomas  Gascoigne's  Trial,  and  he 
fell  very  foul  upon  the  jury,  and  said,  '  They 
*'  were  a  company  of  profligate  villains'  (or 
some  such  expressions  as  he  was  wont  to  use) 
and  said,  *  He  would  have  them  attainted.' 
Then  said  1  to  him,  Doctor,  you  are  a  good 
man  at  a  matter  of  fact,  but,  1  doubt,  you  are 
not  so  at  a  matter  of  law.  Upon  that,  we  came 
to  some  high  words  about  that  and  other  thin^ 
and  among  the  rest  of  the  discourse,  he  said, 
<  The  duke  of  York  was  a  traitor.'  Upon  that 
I  said  to  him.  Doctor,  you  lie  under  a  great 
error  in  that,  1  suppose,  by  mistaking  a  sta- 
tute made  against  popery ;  sa^s  he,  *  No 
•  matter  for  that,  I  say  he  is  a  traitor.'  Then 
there  were  some  other  discourses  happened 
afterwards,  and  I  began  to  reply ,  and  growing 
both  of  us  pretty  warm,  the  Doctor  called  to 
hb  two  men,  his  myrmidons,  that  used  to  be 
always  with  him,  and  follow  him  up  and 
down  :  said  1  to  him,  Nay,  Doctor,  you  need 
not  call  your  men  to  your  assbtance,  there  b 
nobody  here  will  hurt  you  :  do  you  think  the 
bishop  of  Ely's  table  b  not  a  protection  good 
enougbfor  any  body  that  comes  here  ? 
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JL  C.  J.  Wbere  was  this.  Sir,  pny  do  yon 
say  ?--WhaUv.  At  the  bisbop  of  £]y's  tMd. 

X.  C.  J.  Was  the  bisbop  tliere,  then  ? 

TfAa/ry.  He  vrasat  the  table,  but  at  a  great 
distance  from  us,  the  Doctor  and  i  sat  at  the 
lower  eod  of  the  table.  Afterwards  1  begved 
the  bishop  of  £ly*s  pardon,  for  being  so  not 
and  loud  at  his  table ;  says  the  bishop  to  me, 

*  I  thank  you  kindly  for  it,  none  of  us  dare  talk 

*  with  him.' 

L.  C.  J.    And  this  you  say  was  at  dinner 
after  the  Sacrament  was  ovtr  f 
Whaietf.  Yes,  it  was  so. 

Mr.  Sorth.  Then  swear  Edw.  Johnson. 
[Which  was  done.] 

Att.  Gen.  Mr.  Johnson,  Pray  will  you  give 
the  court  and  jury  an  account,  Vihat  discourse 
you  have  beard  from  the  defeudaut,  Mr.  Oatcs, 
agaiuAt  the  pUiatiiT. 

Johnson.  Upon  the  ?Srd  of  August,  1680,  I 
met  Dr.  Oates,  and  fraid,  good- morrow  Doctor, 
all  things  will  go  well  now-  ■ 

L.  C.  J.  You  mean  him  they  call  Dr.  Oates, 
I  8up{>ose. 

Johrnttm.  Yes,  they  used  to  call  him  so; 
said  I,  <inod*nH>rr«)\v  Doctor, 'all  thinjivs  will 
fro  well  now,  lor  there  is  a  parliament  to  meet 
in  a  lit  lie  time.  *  No,'  said  he,  *  not  till  York 

*  is  either  banished  or  hanged  ;  but  of  the  two, 

*  lian^ii.!ris  the  fittest  for  him.'    Said  1,  do 
not  talk  NO,  I>(»ctor :  says  he  :  *  I  speak  no- 

*  thing  but  Hlmt  is  true  ;  he  has  a  good  bro- 

*  ther,  but  he  takes   nil    the   courses  in  the 

*  worki  to   undo  hiin :'  and  Uien  the  Doctor 
and  ray  lord  llouanl  went  away  together. 

Sol,  Gen.  Swear  lUndall  Ho\%  ring.  [Which 
was  done.]  What  have  you  heard  Mr.  Oates 
say  of  the  duke  of  York  ? 

Bowring.  About  the  middle  of  October  1679, 
there  were  several  (icrsons  ai  dinner  W\i\x  the 
Doctor. 

L.  C.  J.  What  Doctor,  prithee  ? 

Bowring.  Mr.  Oates. 

L.  C.  j!  Mr.  Oatcs  we  know  ver}*  well,  but 
we  do  not  so  well  know  who  this  Doctor  is. 

Bowring.  They  used  to  csll  him  Doctor,  or 
I  should  not  have  taken  upon  me  to  give  him 
the  title. 

L.  C.  J.  Well,  go  on  :  there  were  several 
poiions  at  dinner  with  him,  and  what  then  ? 

Bouring.  There  happened  some  discourse 
concerning  his  royal  highness. 

JL  C.  J.  Where  was  this  ? 

Bcfwring.  At  his  lodgings  at  Whitehall:  and 
a  gentleman  that  was  there,  said,  In  easo  his 
royal  highness  were  a  papist,  how  should  we 
be  secured,  that  in  case  he  come  to  the  success 
sion  of  tile  crown,  he  wouhl  not  bring  in  po|>er\' 
among  us  ?  Tlieo  the  Doctor  replied,  *  I  woukl 
^  not  haver  yon  trouble  yourself  about  that,  for 

*  he  shall  \hi  hanged  before  that  time.' 

Aft.  Gtn.  What  have  you  heard  him  say 
any  w  here  else  ;  at  Poster- Lane,  or  any  other 
place  ? 

Bowring.  After  the  sermon  he  had  preached 
there  at  l>oster-Lane  church,  the  church -war* 


4cos,  and  some  of  the  pansb,  ioiiled  bia  int^ 
the  vestry  to  drink  a  jms  of  wine. 

L.  C.  J.  What?  He  made  as  if  he  wouU 
preach  there  ? 

Bovring.  He  did  preach  there,  and  then  the 
church-wardens  invited  him  to  dKnoer;  h«t 
then  he  aaked  them,  *  If  ever  any  of  then  had 

*  diued  witli  James  duke  of  York,  at  aay  of 

*  the  feasts  of  the  city,  where  the  duke  used  to 

<  come  suncrtimes  ?*  To  which  none  of  them 
answering  a  word,  he  replied,  •  He  would  not 
«  dine  wiU)  any  man  that  had  eat  with  the  devil.' 
And  so  would  not  go  to  dine  with  them,  but 
went  and  dined  at  a  private  brazier's  by  Ldndon- 
Wall. 

L.  C.  J.  An  excellent  gofpel-pmeher  upon 
my  word. 
I      Att.  Gen.  What  brasier  was  that  ? 

Bomring.  Truly  I  do  not  weH  know  lus 
name. 

Att.  Gtn.  Where  did  he  live  ? 

Bowriiif:.  Hy  London- Wail. 

Sol.  Gen.  llien  swear  Mr.  Fairfax.  [Which 
was  done.]  Pray,  Sir,  lell  my  lord  and  tfae^ory 
what  %iords  you  heard  this  'man  speak  «t  his 
royal  highness. 

Fairfax.  Blay  it  please  yonr  hNrdshif ,  io 
August  1679,  I  happened  to  come  into  the 
company  of  Oates  the  defendant,  upon  the  ac- 
count of  an  election  that  was  to  be  of  parNa- 
mejit-mcn  for  Griustead  in  Sussex,  by  the 
means  of  one  Auckhmd ,  Oates  was  to  go  down 
tliithcf  it)  my  lord  Wharton's  coach,  and  thca 
we  came  first  to  be  acquainted  and  aiitrwarda 
we  frequently  did  eat  together,  and  heeanse 
very  well  acouainted.  And  in  my  lord  Scrairg's 
time,  when  lie  was  lord  chief  justice,  thm 
was  some  presentment  intended  to  be  brou|[hl 
in  by  the  gmnd  jury  here  at  the  term,  agamst 
his  royal  higliness  for  being  a  Pt4»ist,«ml  net 
coming  to  church,  and  this  Oates  was  the 
main  prosecutor  of  it.  He  was  used  often  to 
come  up  t«>  me,  and  speak  to  me  when  h€  met 
me  ;  and  I  was  about  that  time  walking  in  the 
court  that  was  built  up  here  for  the  trial  of  the 
lords  in  Uie  Tower ;  it  waa  after  that  grand 
jury  were  dismissed,  which  was  done  a  dSiy  or 
two  before  thev  used  to  be  dismissed  in  tiie  or* 
dioary  course, 'and  walking  there  I  met  Oatcs, 
and  said  1  u»  him.  Doctor,  now  you  are  non- 
suited, what  will  you  do  now?  *  Oh,  says  he, 

<  We  will  do  well  enough  ;  there  will  be  a  scs- 
'  sions  alter  the  term,  and  there  we  will  at  him 

<  agniii ;  and  we  will  have  no  more  regard  te 
*■  him,  than  il'  he  were  scavenger  of  XenW 

*  8tr(H>t.'    And  upon  that  be  was  called  away  x 
from  me,  and  be  went  away. 

Sol.  Gen.  'Swear  Mr.  Pfaihps.  [Which  was 
done.] 

Att.  Gen.  Come,  Mr.  PhUip#,  will  yon  no^ 
quaint  my  lord  and  the  jury,  what  yen  has* 
heard  Oates  say  of  the  duke  of  York  ? 

Philips.  In  or  aliout  January  (1678)  may  k 
please  your  lordship,  I  was  in  the  company  af 
one  Deacon,  at  Oates's  lodgings  at  WhiaMlIt 
where  Mr.  Oates  said,  *  He  hoped  to  tea 

<  or  our  master  James'  (meaning  the 


•ayaar 
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YodL»  hit  iml  higfaneM  I  lappoM)  « al  the 

*  Ur  of  the  lumse  of  Commoos ;  and  it  would 

*  be  DO  diipan^aient  to  luiD  Id  appaer  there, 
«  for  tbero  were  better  meQ  mcnibert  of  that 

*  House  than  be  waa.' 

JLC.J.  Pray  what  was  the  occasion  of  Um 

dkoourse? 

PhUipi.  Truly,  it  was  a  discourse  of  his 
owta ;  he  ran  it  on,  we  talked  but  little  to  him. 

I.  C.  J.  Who  did  he  apply  himself  to  in 
that  discourse? 

Fkilni.  To  us  two,  Mr.  Deacon  and  I. 

L,Clij.  How  came  he  to  mention  your 
master  James,  had  you  any  relation  to  the  ser- 
vice of  his  Tovtl  hignnesai' 

Philip.  No,  my  lord,  we  had  not;  but  he 
said,  either  our  master,  or  your  master:  he 
run  on  io  such  kind  of  discourse  as  he  used 
to  do. 

jL.  C.  J.  But  do  you  think  he  intends  his 
royal  highness,  when  he  named  your  master 
Jamea? 

Philipt.  I  could  not  imagine  he  did  mean 
any  faooy^else. 


Att.  Gen.  Then  swear  William  Ashlock. 
[Which  was  done.]  Pray  will  you  acquaint 
my  k>rd  and  the  jury,  what  words  you  have 
heard  him  speak  of  hu  royal  highness. 

Ashhek,  May  it  please  your  kirdship,  in 
fiaster-Term  1682,  Dr.  Dates 

AU,  Gtn.  Mr.  Gates,  you  mean. 

Ashlock,  Mr.  Dates  went  out  onemomtn^, 
with  Dolben  and  Robin  Nichols,  two  of  his 
men,  from  his  kidgings  at  Whitehall,  and  while 
he  was  dressintr^  he  said  he  went  out,  in  order 
to  draw  up  a  blM  of  indictment  against  the  duke 
of  York ;  out  he  did  not  do  it ,  because  he  was 
otherwise  advised  by  some  persons  as  I  heard. 
Then  at  Michaelmas,  1682,  when  be  was  going 
to  dress  him,  1  held  the  bason  to  him  to  wash, 
as  he  commonly  bad  two  or  three  every  day  to 
wait  upon  him  to  dress  bim,  there  came  m  a 
gentleman,  that  came  newly  out  of  Sussex,  I 
cannfit  remember  his  name :  be  asked  him  how 
all  friends  did  in  Hussex,  and  then  fell  a  talking 
about  the  electiou  of  sheriffs,  aud  abusing  them 
that  were  then  chosen,  and  reflected  very  much 
-upon  sir  John  Moor,  and  called  him  rogue,  aud 
said  be  deserved  to  be  hanged  up  as  an  ex- 
ample. And  afterwards,  he  said,  the  city  of 
London  was  fired  by  the  duke  of  York's  oraer, 
and  sir  Thomas  Bludworth  had  a  hand  in  it ; 
and  the  forces  at  Black-heath  were  to  have 
plundered  the  city,  and  killed  all  tlie  honest 
Protestant  Dissenters  in  London :  and  this  he 
would  prove,  if  ever  they  had  a  parliament  to 
their  mind  that  should  sit.  At  another  time 
there  was  one  Starkey,  Henry  Starkey,  that 
was  concerned  in  Colledgc's  business  at  Dx- 
ibrd,  and  one  Mr.  Pascball,  and,  1  tliink,  cap- 
tain Clare,  and  some  others  that  used  to  keep 
him  company,  and  Mr.  Dates  stepped  up  on  a 
•odden,  and  said,  *  The  duke  of  York  was  a  son 

*  of  a  whore,  and  be  should  live  to  see  him 

*  hanged  ;  and  if  they  could  but  gei  a  parlia- 

*  meni  to  their  mind,  they  would  soon  send 

*  tito  dyke  md  all  hit  gang  out  of  Englami, 


<  for  he  must  never  expect  to  fuoeeed  to  the 
•crown.* 

Soi.  Oen,  Pray  who  dkl  he  lay  was  to  bead 
the  forces  al  BUck-heath  that  you  talk  of  wen 
to  plunder  the  city  ? 

Aihloek,  *  The  duke  of  York ;  and  London 

*  was  fired  by  his'  order;  and  this  he  woidd 

<  prove,  if  they  could  but  get  a  parliament  to 

*  their  mind,'  and  he  sakl,  *  They  ahould  take 

<  away  the  Poat-Dffice  from  the  duke  of  York, 
I  *  and,  give  it  to  the  duke  of  Monmouth.' 

Sol.  Gen,  Then  call  captain  Cresset!,  and 
swear  bim.    [Which  wasdone.] 

Att»  Gen,  Capt.  Cressett,  Pray  do  you  re^ 
member  what  discourse  you  had  with  Datee, 
when  the  duke  went  into  Flanders,  what  he 
said  of  his  royal  highness  ? 

Capt.  CrtsHtt,  U  was  the  last  time  the  duke 
went  into  Scotbmd  with  her  royal  bighnesa,  I 
think  it  was  in  Dctober  1680.  I  was  command* 
ed  over  nig^t  to  wait  at  the  duke's  knlgnigi, 
till  a  paper  should  be  ddivered  me  by  my  kird 
Rodiester;  I  stayed  there  till  twelve  o'^olock 
at  night,  and  not  seeing  my  lord  oome  ov^  1 
went  away,  and  came  early  next  morning  | 
And  when  the  duke  and  dotehcss  went  totJse 
water  at  the  privy  stairs,  I  came  down  through 
the  guard-chamber,  and  Dr.  Dates  was  in^e 
gallery  that  leads  betwixt  that  and  the  gatof 
when  he  saw  me,  I  bid  him,  good-morrow 
doctor,  or  be  bid  me«  good-morrow ;  one  of  the 
two,  I  cannot  exactly  tdl  which  ;  says  he  to 
me, '  You  will  never  leave  till  you  have  loot 

*  yourreputetion.'  Why,  what  is  the  matter 
now.  Doctor,  sakl  I,  I  hope  my  reputation  is  ndt 
bung  upon  so  slender  a  thread,  as  to  be  kMl 
for  my  going  any  where?  Says  he  <  Yon  have 

*  been  with  James.'  Who  do  you  mean  by 
James,  said  1  ?  «  York,'  says  he.  Suiely, 
said  I,  it  might  have  been  the  Duke  of 
York,  or  his  royal  highness :    no,  sakl  he,  <  he 

*  is  a  Rascal,  a  Papist,  and  a  Traitor,  and  I  hope 

*  to  li?e  to  see  him  hanged.'  Truly  Doctor, 
said  1,  now  let  me  give  vou  a  little  advice  to 
govern  your  tongue  and  your  passions.  I 
assure  you,  they  will  do  neither  you  nor  your 
cause  good ,  it  may  do  you.  a  great  deal  of 
hurt  in  time,  if  you  do  not  take  care. 

Sol.  Gen.  Call  sir  William  Jetmings. 

Att,  Gen.  Truly,  my  lord,  I  think  we  need 
call  no  more,  though  we  have  multitudes  of 
them,  it  is  his  daily  discourse. 

L.  C.  J.  Call  whom  you  will,  Mr.  Attorney  ; 
fur  though  it  be  the  last  day  of  the  term,  and  it 
is  an  unusual  thing  to  have  a  jury  at  the  bar 
on  that  day,  and  more  unusual  to  have  them  to 
execute  a  Writ  of  Enquiry  here :  yet  in  regard 
of  the  greatoess  of  the  person  that  is  concerned, 
and  the  extraordinary  nature  of  the  cause,  w« 
have  ordered  it  thus,  that  all  the  world  may 
see  how  his  royal  highness  has  been  abused  and 
scandalized  hy  this  person. 

Att.  Gen.  The  defendant,  my  lord,  has  been 
a  per»on  pretty  much  talked  of  too. 

L.  C.  J,  Yes,  trulv,  it  is  done  with  regard 
to  him  too ;  for  he  nas  been  an  eminent  man 
in  his  way. 
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•So/.  Ge«.  Then  twetr  ttr  Wfllmm  JeDomgi. 
[Which  was  done.] 

AtU  Gen.  Now,  dr  Williui  JeoDinn,  speak 
out,  Tou  hear  the  queftion,  What  ha? e  you 
Jbeard  Oates  gay  of  the  duke  of  York .' 
^  8ir  W,  Jeniungi,  My  lord,  at  the  time  of  the 
■ttiBg  of  the  pvUament  at  Oxford/ 1  was  in  a 
tafern  there  with  Mr.  Cranfiekl,  one  of  the 
king's  gentlemen- ushers,  who  seeing  Mr. 
O^taB  going  alonpf  by  the  room,  infites  him 
to  drink  a  glass  ofwine,  there  were  a  matter  of 


eight  or  nine  at  the  table  ;  there  was  a 
little  partition -curtain,  it  being  a  long  room, 
and  there  was  some  company  l^yond  that  cur- 
lain,  somebody  in  that  conmany  named  James 
Dnke  of  YorL,  and  the  King*s  health  being 
drank  at  onr  table,  Mr.  Cranfiehl  beffan  a  health 
to  the  duke :    says  Mn  Oates, '  Do  not  you 

*  drink  York's  health.*  Why  shoukl  we  not, 
Mys  Mr.  Cranfield,  and  a  mitlcman  or  two 
Biore  in  the  company:    *  Wliy/  savs  he,  *  he 

*  has  ruined  the  nation ;  and  it  the  (fevil  has  a 

*  place  in  Hell  more  hot  than  others,  I  hope 
'  be  will  bestow  it  noon  him.*  Several  words 
fMSt  between  Mr.  Cfranfield  and  him  upon  it, 
and  the  king  was  told  of  it  presently. 

Ait.  Gen,  Swear  Justice  Warcup,  [Which 
was  done.]  Pray  tell  what  you  know  of  thb 
man's  diacxmrsing  concerning  the  duke. 

Mr.  Warcuf.  My  lord,  1  went  into  the  com- 
pany where  sir  Wiuiam  Jetmings  was  that  he 
apoke  lastof,  and  being  desired  to  drink  a  fflass 
ofwine  with  them,  I  did  so,  and  they  told  me 
what  Dr.  Oates  had  said  there. 

Xf  C.  J.  Mr.  Oates,  Titus  Oates  you  mean  ? 

Mr.  Yf'arcttp.  Yea,  my  lord,  the  room  had  a 
partition  by  a  hanging  or  curtain,  and  I  was 
first  in  the  other  company  beyond  the  partition, 
and  there  somebody  began  a  health  to  iiis  royal 
highness  the  duke  of  York,  this  health  went 
round,  and  Oates  was,  it  seems  in  the  next  room 
a|id  heard  this  health  I  suppose  :  when  I  came 
into  sir  WiRiun  Jennings's  company  Oates 
was  gone;  the  company  there  told  me  what 
Oates  had  said,  as  sir  WilKam  Jennings  had  de- 
dared,  they  all  agreed  those  to  be  the  words, 

*  That  he  Lad  mined  or  betrayed  the  nation  ; 

*  and  if  the  devil  had  a  hotter  place  in  Hell  than 
'  other,  hehoped  he  would  bestow  it  upon  him.* 
I  met  Oates  afterwards,  and  asked  him  why 
he  would  speak  such  irreverent  words  of  the 
Dnke  T   His  answer  was,  *  He  was  a  traitor, 

*  and  was  in  the  plot ;'  and  hetold  me, '  I  was 
'  a  Yorkist,  and  ne  would  remember  me  for  it.' 

Ait.  Gta.  Did  not  that  atfright  yon,  Mr. 
Warcup,  to  have  him  threaten  yon  so  r 

Mr.  Warcup,  I  had  then  an  impeachment 
against  me,  and  truly  I  think  I  might  well  be 

X.  C.  J.  You  say,  he  owned  the  words  they 
told  you  of. 

Mr.  Warcvp,  They  did  all  agree  those  to  be 
the  words;  and  I  met  him  afterwards,  and 
asked  Um  why  he  would  speak  so  irreverently  of 
the  dnke,  considering  he  was  the  king's  brotner 
and  as  virtuoos  a  prmceas  trod  npon  the  earth? 
^▼8he,<  Heisatraitor,  and  in  theptot;  and 


yon  arc  a  Yorkist,  and  I  will  remmber  yoa  tor 
It.'  ^ 

Soi,  Oen.  We  shall  only  call  one  more,  to 
shew  in  what  mind  he  oontinaea  to  be,  ever 
since  this  action  was  brought.  Swear  Mr. 
Charies  Chapman.  [Which  was  done.]  Fhray 
Sir,  tell  what  vou  know. 

Chapman.  iMy  lord,  I  met  Mr.  Swift,  the 
duke  of  York's  attorney,  when  he  was  going 
over,  as  he  told  me,  to  demand  a  plea  of  the 
deleodant  Mr.  Oates,  and  hg  desired  me  to  go 
alouj^  with  him,  I  did  so  ;  and  when  we  cams 
to  hiin,  Mr.  Swift  told  Oates  the  rules  wer« 
out,  and  desired  to  know  what  he  intended  to 
do,  whether  he  would  plead  or  no.  OatM 
asked  him,  '  If  he  were  the  duke's  attomej  V 
He  answered  him,  Yes ;  says  he,  *  I  do  not 

*  value  the  Duke  nor  his  Attorney  neither,  I 
'  will  plead  as  I  shall  see  cause  aocordii^  to 

*  law ;  I  declare  I  neither  love  the  Dnke,  nor 
<  fear  him :'  And  so  tusned  his  back,  and  was 
going  away,  and  amies  up  again,  and  saya  to 
him,  *  It  may  be  1  may  be  in  for  one  hundred 
'  thousand  |»ounds  here,  but  it  ever  parhamcol 

*  sit,  i  do  not  question  but  to  have  somebody 
'  else  in  my  place.'  Mr.  Swift  asked  him  to  ex- 
plain himseU'whohe  meant,  says  he,  *  Doyvm 
'  come  to  trepan  me  P'  And  away  he  went. 

Att.  Gen.  My  lord,  we  have  done,  if  the 
jury  please  to  consider  of  it. 

JL  C.  J.  Is  there  any  body  here  for  Mr. 
Oates,  to  offer  any  thingto  lessen  the  damages  ? 
[To  which  nobofjy  answereil.] 

Then,  Gentlemen  of  the  Jury,yonr  biiainesi 
now  is  to  enquire  what  damages  yon  think 
fit  to  assess  to  his  royal  highness,  by  rraaon  of 
the  speaking  of  the  words  mentioiica  in  the  de- 
claration, there  being  in  this  action  judgment 
by  default  obtained  by  his  royal  highnem ;  and 
yon  have  nothing  now  to  do,  but  only  to  assess 
to  the  plaintiff*  such  damages  as  you  shall  think 
fit. 

Now,  Gentlemen,  though  the  acknowledg- 
ment of  this  judgment  (for  so  it  is  in  effect,  it 
being  by  ddkult)  be  a  suflicient  oonfossion  of 
the  words  bong  spoken  as  they  are  hud  in  the 
dadarafion»  yet  they  have  g^en  you  proof  of 
the  very  words. 

The  Declaration  is  in  an  action  grounded 
upon  the  statute  De  Scandalis  Magnatum, 
taking  notice  tliat  his  royal  highness  b  a 
great  peer  of  this  kingdom,  and  his  inaiesty'a 
only  brother  ;  and  that  Oates  the  deleodant 
knowing  him  to  be  so,  to  bring  him  under  re- 
proach and  calumny,  and  to  cause  discord  to 
arise  between  the  king  and  him,  and  between 
him  and  other  great  men,  did  speak  the  wonb 
laid  in  the  declaration  which  you  have  heard 
read,  and  whirh  are  these. 

The  first  are,  '  This  Letter'  (Oates  having 
a  letter  in  his  hand)  *coot  me  nine  pence, 

*  and  might  have  been  brought  for  a  penny  ; 

*  I  know  nobody  is  the  better  ibr  it,  but  that 
<  traitor  James  duke  of  York.'  This  is  hid 
over  ag^ain  vrith  a  very  little  variation,  *  Thin 

*  l^er  cfiti  me  nine  pence,  and  might  hav« 

*  bean  fffordcd  for  a  fMBimy,  I  know  oobodf  to 
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**  tiM  better  for  it  bot  tbat  traitor  James  duke 

*  of  York ;'  wbich  are  words  of  the  same  aoiindy 
and  to  the  same  purpoee  with  the  tormer ;  they 
difler  only  in  some  minate  circunrntanrffl,  a 
word  or  ao>bat  import  the  nume  thing. 

The  next  words  are  these,  *  The  duke  of 

*  York  b  a  traitor ;'  and  these  words  too  are 
laid  two  several  ways,  differing  but  in  Tery 
small  circnmstances,  (is  a  traitor,  and  was  a 
trailory)  the  substance  of  the  wonb  is  the  same. 

Now  I  say,  Gentlemen,  Though  it  is  not 
yoor  bnsiness  to  enouire  whether  or  no  Oates 
spoke  these  words,  tor  bv  letting  judgment  go 
against  him  by  deAtult,  ne  doth  in  law  confess 
IM  words,  but  yon  are  to  enquire  what  da- 
mages may  be  fit  to  be  giren  to  the  plaintiff 
by  reason  of  these  words  ;  yet  in  as  much  as 
this  case  is  a  case  of  an  extraordinary  nature, 
'wieigbt  and  moment,  having  relation  to  so 
great  a  prince,  his  royal  hif^ess  the  king's 
only  bnHher,  .requires  this  extraordinary  solem- 
nity, it  having  not  been  usual  heretofore,  that 
is  to  have  writs  of  enquiry  executed  at  the  bar. 
But  the  occasion  is  extraordinary,  sudi  as  has 
not  happened  before  this  age,  this  corrupt  age, 
this  profligate  age,  wherein  we  live,  and 
wherein  common  oniinary  feUoWs,  the  mere 
icnm  and  scoundrels  of  the  factious  party,  have 
taken  the  liberty  to  reproach  and  ralnmniatft 
magistracy  and  government,  and  the  greatest 
personages  concerned  in  it,  not  sparing  even 
muoty  itself,  nor  him,  who  is  next  in  degree 
to  his  sacre<|  person,  his  only  dear  and  royal 
kraCher.  Aaa  therdfore  as  the  case  is  extra- 
ordinary in  its  nature,  so  ought  the  example  to 
be  made  as  public  as  can  be,  in  order  to  satisfy 
aB  people  what  a  sort  of  fellow  this  defendant 
is,  who.  has  been  so  much  adored  and  looked 
4ipon  with  an  eye  of  admiration,  courted  with 
to  wonderful  an  afiection,  and  so,  I  had 
almost  said,  Hosanna'd  among  people  that 
have  been  fiictious  and  tumultuous  to  the  go- 
yemment. 

Such  as  he  ought  to  be  made  public  exam- 
ples of ;  and  therefore  the  king's  counsel  have 
desired  that  this  cause  might  be  canvassed 
here  at  tbe^Mir,  and  the  defendant,  as  be  has 
made  hirosdf  eminent  for  some  particular 
qualifications,  might  be  made  a  public  example 
n>r  this  offence. 

Thus  this  writ  comes  to  be  executed  here. 
Now  though  the  words  laid  in  this  declaration 
are  words  that  do  import  in  themselves  so 
much  scandal  and  reproach,  so  much  malice 
and  venom,  that  they  need  no  aggravation 
besides  themselves  ;  and  his  suffering  it  to  go 
by  defiuilt  shews  they  arc  no  way  to  be  exte- 
nuated, but  are  thereby  acknowledged :  yet, 
however,  to  satisfy  all  people  that  desire  or 
have  any  inclination  to  be  satisfied,  that  this 
prosecution  is  highly  reasonable,  nay  abso- 
fntely  necesiary  ;  they  come  here  and  give 
you  an  account  tbat  these  in  the  declaration 
are  but  a  small  part  of  the  scandalous  and  mali- 
cious words  that  the  defendant  useth  concern- 
ing the  plainiiff.  And  indeed  it  doth  plainly 
appear,,  that  the  malice  of  the  defendant  is  at. 


tended  with  all  the  moat  unchiistian  and  un- 
charifeid)le,  as  well  as  disloyal  and  disobedicot 
ciroumstanoes  that  any  thing  can  be,  with 
desisru  to  traduce  and  disparage  a  subject  so 
lo^iu,  and  a  nerson  so  great  and  illnstnoas  as 
his  royal  highness. 

As  to  the  first  words,  you  have  the  first  wit- 
ness filr.  Smith,  and  he  gives  you  this  aooount, 
he  was  in  a  oofiM-house  where  he  met  th* 
defendant  Oates;  and  the  defendant  in  a  vaio- 

Sorious  huffing  sort  of  manner  takes  occaaioii, 
01^  none  was  ofi)Bred  him  by  any  thing, 
spoken  to  him  by  any  body»  bot  only  on  set 
purpose  to  express  bis  nuUiee  and  venom 
agamst  the  plaintiff.  He  tikes  up  a  letter 
thatit  seems  came  to  him  by  the  pest^and  to 
gratify,  his  own  malicious  induMtMik,  and  to 
give  it  vent,  he  proclaims,  *  Hiis  letter  ooil 

*  me  nine  pence,  it  might  have  been  broaght  or 

*  afibrded  tor  a  penny ;  and  I  know  nobody  in 
<  the  better  for  it  but  that  traitor  James  dnkio 
« of  Yorit.' 

So  you  see.  Gentlemen,  be  takes  hold  of 
every  little  occasion,  if  he  can  but  happen  opoo 
an  opportunity,  such  as  this  was  in  an  opoa 
coffee-house,  to  wreck  his  malic»  upon  nia 
royal  highness.  And  sure  there  can  be  no 
greater  imputation  of  scandal  bronj^ht  moo. 
any  man  than  this  upon  the  pbintiff.  iW 
the  first  and  greatest  sulnect  of  the  long  of 
England's  should  be  taxed  with  the  grmAiiat 
crime  in  the  law,  disloyalty  and  treason  to  Uf 
sovereign.  And  so  at  once  not  only  chaigeth 
him  with  being  perfldionB  to  his  only  broSiery 
against  that  affection  which  by  nature  he  is 
obligMl  to  pay  him,  and  which  all  that  know 
any  thing,  cannot  but  observe  to  have  always 
been  extraordinary  $  but  also  touches  that 
which  is  much  dearer  to  him  than  his  Ufe,  hia 
honour,  by  charging  hhn  with  the  fculest  of 
crimes,  treason  ana  breach  of  his  allegiance* 
which  as  a  subject  he  owes  to  his  sovereign. 
And  thus  besides  the  defen^t's  confesskm  Dy 
this  judgment  you  have  the  very  words  proved 
tbat  are  in  the  declaration. 

The  next  witness  is  one  Mr.  ^Yhaley,  and 
he  gives  you  an  account  of  another  passage 
which  I  cannot  but  take  notice  of  by  the  way, 
to  shew  yon  what  a  wonderful  Chriraan  temper 
this  man  is  endued  vrith.  Mr.  Whaley  says, 
that  being  at  the  bishop  of  Ely's  house  upon 
a  public  festival  either  of  Easter  or  Whitsun- 
tide, (and  he  is  sure  it  was  one  of  those  two, 
because,  says  he,  *  I  never  use  to  receive  the 

*  Sacrament  in  London  but  upon  one  of  those 

*  two  days ;  and  therefore  I  take  it  upon  ipe  to 

*  say,  it  was  one  of  those  two  days  that  I 

*  heard  these  words')  Oates  having,  it  seems, 
received  the  holv  sacrament  at  the  bishop  of 
Ely's  i  liapel  with  Mr.  Whaley  that  day.  When 
a  body  would  have  thought,  that  if  Olr.  Oates 
would  have  been  believed  to  be  so  hearty  and 
pious  a  protestant  as  he  pretends  to  be,  he  should 
nave  remembered  that  ne  ought,  according  to 
the  Protestant  doctrine,  to  hare  left  behind  him, 
at  his  ^iproach  to  the  altar,  all  malice  and  ran- 
cour, and  ill  ml)  and  hatred  to  every  body  i 


143]  STAT£  TRIALS*  56 Ch.  IL  \6s^^Pr§eftiimg$hetWMik€  D.afrark  [144 

Bi«  you  see  wbit  kind  of  Jepotuueat  liis  up  into  the  pulpit  and  took  a  text,  uM  pre- 
tended to  prancn,  and  if  he  wouM  havepreadi- 
ed  accoidW  to  the  duty  of  a  church  oTEng- 
Und  diTme,  lie  wa**  by  that  to  have  preached 
not  only  obedience  and  aubmiuion  to  authority ; 
but  respect  to  saDcriomi  and  chanty  among 
all  ftub|ect^  towarai  one  another ;  and  if  he 
did  preach  it,  it  was  woree  in  him  not  to  prac* 
tisc  it.  But  you  itee  after  lie  had  pcrlurroed  hia 
painful  UlM>Vioii«  preachment,  after  he  had 
taken  nuch  a  wonderful  deal  of  |iaiiia,  as  no 
doubt  li<:  did  iu  instructincfhin  auditoni,  what  his 
1anipi3<n*  is  in  answer  t<»  a  ci\il  invitation  to 
tlinuiT  by  tlit*  church  n aniens  :  '  Hare  any  of 
you  (lim'd  with  York  at  the  city  feasts  ?  And 
they  not  auMuiTiii^ ;  but  bein^  silently  amaaed 
ut  the  impeitincut  impudence  of  the  question* 

*  why  truly  ho  would  not  dine  with  thiwe  that 
liad  diuod  with  ihe  deril/  It  serins  his  royal 
highness  hnd  hi-cn  ph's^icd  to  honour  some  so- 
cieties of  loyal  men  in  the  city  of  London  with 
his  com|MUiy  ;it  kuuio  i'Mtriiainmcnts  they  made, 
and  that  is  a  ^rrat  oft'cni^  to  the  defendant ; 
and  as  for  tlit»se  that  had  r«;ceived  that  royal 
far  our  from  his  highness,  he  takes  nolioe  of 
themasHUcli  whom  ho  would  neither  est  nor 
drink  with|  tor  tnily  tliey  had  eaten  and  drank 
witli  the  dcril ;  but  immediately  the  doctor,  in 
his  preat  xm!  and  wonderfid  concern  for  the 
lirotestant  rt* li|non,  broke  up  from  the  company, 
would  neither  eat  nor  drink  witli  them,  hint 
chose  rather  to  dine  at  a  jirivale  brasier*s  hr 
London-wall ;  a  pnijierer  place  in  good  trum 
for  him,  than  any  such  con  versatioD  they  offer- 
ed him. 

Then  further  to  shew  what  mean  Uiougbto 
he  had  of  thcniaimiff,  Mr.  Fairfax  he  cornea 
and  tcrtjticfi,  tnat  there  being  some  talk  of  a 
preKcntnient  or  indirtiitf*ht  againht  the  duke  of 
Vorkby  llic  (n]^(l  jury  hens  but  that  meetiug 
with  atlisappointmcnt,  he  met  Oates,  and  asked 
him,  *  \\  hat  he  would  ilo,  for  says  he,  *  now 

*  vou  iiri'  uou-suit(-d  *  lliat  is,  yon  hate 
*■  happened  not  to  obtain  the  und  that  you  de- 

*  sipiiiid  :'  Ob,  saysOates,  *  No  matter  for  that, 

*  that  ts  all  one,  we  will  at  him  next  sessions ; 

*  and  lor  my  part,  I  will  have  no  more  regard 
■  to  him  than  1  would  tn  u  scavenger.*  Nay, 
and  becauiie  they  sh<»u1d  se<*  the  v^ery  utmost  of 
his  malice,  and  the  low  thnut;hl!»  he* had  of  his 
royal  highnifss,  us  if  it  hail  not  been  malicious 
enough  to  bare  compared  him  to  a  scaTengcr 
of  London  or  A\'tstmin!^tcr,  no,  that  was  a  sta- 
tion tfK)  honoui-able  for  him  in  his  thoughts, 
but  he  must  necessarily  be  compared  to  a  sca- 
▼eugerof  Kent-street*;  which  we  all  know  to 

!  be  one  of  the  meanest,  filthiest,  and  most  beg- 

'  ^l!y  P**^  ^  ^^^^  town. 

Tlie  next  piece  of  ev  idence  is,  that  which  m 

given  by  one  Mr.  Phili|is  ;  and  when  he  canM 

to  him,  he  began  to  have  some  reflections  about 

the  House  of  Commi^iis  and  the  duke  ;  *  and 

<  truly  he  did  not  douirt  but  he  shouhl  see  hin 

*  at  the  bar  of  the  House  of  Commons ;  and  it 
*■  would  be  no  disparagement  to  him  to  coma 

*  there,  for  there  were  a  great  many  meinhwi 
« there  that  were  as  good  men  or  better 

4 


For  after  such  time  as  he  had  been  at  the 
sacraoMttt,  he  takes  occasion  without  any  pro- 
vocation to  tall  foul  immetlialely  upon  his  royal 
highness  givincf  hini  the  name  of  *  a  profligate 
wretch,'  and  tlien  particularly  lieoomes  to  say, 

*  Tliedakeef  York  was  a  traitor.*  This  gen- 
tleman heing  Goncenicd,  as  every  honest  ami 
lo}-al  man  ought  to  be,  and  I  hope  every  good 
aufiject  is,  and  ever  will  be,  to  bear  so  great  a 
prieoe,  the  king's  only  brother,  so  traduced  and 
vilified,  repnived  him  tor  it ;  but  so  far  was  he 
from  taking  the  correction  due  to  bis  oxtrara  - 
gant  tongue  in  a  bi'comit'ig  manner,  that  he 
presently  (as  the  gentleman  phraseth  it)  calls 
lor  his  myrmidons,  two  fellows  that  he  had 
along  with  him,  to  come  to  him  ;  upon  which 
the  gentleman  was  pleased  to  say  to  him. 

*  Nay,  good  Mr.  Gales,  you  need  not  be  in  so 

*  ver}'  much  fear  of  yourself  as  to  call  for  your 

*  men,  nobody  here  intends  you  any  harm.* 
Nay  certainly,  Nr.  Dates  did  appreheml  him- 
aelf  to  he  secure  from  all  manner  (d' correction, 
or  he  would  never  have  been  so  impudent  to 
apeak  such  words. 

But  Tou  will  no  doubt  take  notice,  as  all  men 
eanaotontdfi,  of  what  an  excellent  gospel- spi- 
rit, what  a  delicate  cliristiaii  temper  liie  man 
ii  of,  after,  the  receiving  the  sacrament,  tliat 
very  meming  to  come  and  belch  out  such  ex- 
Imvagant  wmds  of  calunmy  ami  reproach. 

And  it  seems  thn  person  had  obtained  to 
make  such  a  wondeiAil  figure  in  the  world, 
that  every  body  was  afraid  to  speak  to  him  ; 
jlbr  you  hear  what  the  w  itoess  says  when  he 
came  to  beg  the  bishop  of  £1y*s  pardon  for 
being  so  loud  and  hot  at  his  table ;  the  bishop 
gave  him  thanks  for  it,  and  told  him,  *  None  of 
lit  dared  to  speak  to  him.*  Such  a  consider- 
able nMU  hath  he  been,  that  he  might  rail 
against  the  king,  and  the  duke,  and  the  ^- 
vermnent  without  controul.  He  was  got  luto 
auch  a  post  that  nobody  durst  meddle  with  him, 
but  he  must  hare  liberty  to  say  any  thing  of 
any  body.  To  what  an  heigtii  of  oormption 
were  Me  grown,  that  we  could  suffer  such  a 
fellow's  insolence,  at  which  no  man  living,  that 
has  any  suark  of  modesty  nr  loyalty  left  in  him, 
but  must  nlush  and  tremble. 

Then  they  produce  to  yon  one  Mr.  Johnson, 
who  gives  you  an  account,  that  atYer  some  dis- 
course between  him  and  the  defendant  Oates, 
about  the  duke  of  York,  he  immediately  toUl 
Johnson,  that  the  duke  was  either  to  be  hanged 
or  baniriied ;  it  seems  he  was  so  ill  a  man  in  his 
eye,  but  of  the  two,  hanging  was  the  fitter  for 
hun.  So  the  doctor  shewetb  what  a  wonderful 
kindneas  and  affection  he  has  for  the  duke,  and 
what  thooghtt  he  has  of  his  great  deserts. 

Mr.  Bowring  is  the  next  witness,  and  he 
oemes  and  tells  you,  that  the  doctor  could  not 
be  prevailed  with  to  dine  wKh  the  gentlemen  of 
the  parish  of  Foster- lane,  because  some  of 
them  had  dined  with  the  duke,  which  he  calls 
.  fining  with  the  devil.  It  seems  he  made  as 
^h  ha  would  praMh  there  to  them,  hagot 
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*  be.'  And  eveD  by  this  fancy  of  his  he  T?outd 
fain  degrade  his  royal  highness  ;  for  in  case 
he  had  him  in  no  other  consideration  but  as 
a  peer,  be  should  know  that  no  peer  of  this 
Yealm  can  be  forced  by  any  \ote  or  order  of 
the  House  of  Comiuons  to  come  to  their  bur. 
But -he  had  a  mind  to  take  off  his  very  privilege 
of  |»cera«fe,  and  it  >%oul(l  be  no  lessening  of  his 
greatness,  since  that  House  had  in  it  many 
inembt'rs  better  men  than  the  duke  liimself.  f 
nresumc  he  meant  some  particular  friends  of 
uis  own  in  that  House. 

The  iH'Xt  man  is  one  Mr.  Ash  lock,  and  he 
tells  \'ou,  That  Ijccause  he  would  engage  all 
people  into  an  hatred  of  the  duke's  person,  he 
must  as  a  thing  of  the  greatest  consequence 
in  order  to  it,  make  it  be  believed,  that  the  duke 
hail  a  great  hand  and  conceni  in  the  dismal  fire 
of  London  in  1666,  that  tliereby  he  might 
make  him  obnoxious  to  the  rancour  and  ma- 
lice of  all  that  suffered  in  that  di-eadful  cala- 
mity. And  with  what  handsome  expressiun  he 
clothes  it  ?  *  He  fired  the  city  of  London,  he 
'  is  the  sou  of  a  whore,  niul  we  will  have  him 

*  hanged  or  sent  out  of  England  for  it,  when- 

*  ever  a  parliament  meets.' 

So  that  here  is  not  only  a  personal  reflection, 
and  malicious  indignity  done  to  his  royal 
highness,  but  carries  in  it  a  gi-eat  reflection 
upon  bis  sacred  msijesty  himself  in  his  relations ; 
and  he  is  not  coutentoi  only  to  belch  out  his 
▼enom  aod  malice  against  tnose  that  arc  alive, 
bul  even  against  those  that  are  dead  too.  For 
you  see  it  is  a  most  foul  imputation  and  slander 
against  her  late  majesty  the  queen,  mother  to 
our  sovereign  and  his  brother,  by  calling  him 
the  son  of  a  whoi-e  ;    which  is  an  expression 


'  and  you  will  go  near  to  lo<:eyour  reputation  if 

•  you  go  soofleii  thither.* 

•So  that  I  perceive,  if  he  will  not  be  advised 
by  this  gentleman,  he  should  lose  all  his 
credit ;  and  yet  I  presume  it  is  wonderl'ully  for 
the  advantage  ot  Mr.  Cressctt,  to  lose  the 
credit  he  could  get  by  any  characters  or  com- 
mendations such  an  one  as  he  coijkl  give  him. 

Then  captiin  Cressett  kindly  advised  him 
to  take  care  of  injuring  his  party  by  his  passion 
and  his  indecent  bt'haviour,  and  told  iilni,  it 
would  turn  to  his  prejudice  at  last.  And  truly 
now,  I  think,  if  an  his  party  were  in  his  con- 
dition, and  made  to  smart  for  the  lavishncss 
of  their  tongues,  T  think  it  \i  ere  a  good  ac- 
complishment of  his  prophecy,  and  if  wc 
Were  rid  of  thom,  we  should  be  more  at  peace. 
And  ue  may  without  offence  hope  to  see  that 
sooner,  than  what  the  defendant  says  he  hoped 
to  see. 

The  next  is  sir  William  Jennings,  who  tcUfl 
you  of  a  passai^e  at  Uie  narliainuut  at  Oxford, 
which  shews  his  wondcrtul  gospel  and  Chris- 
tian temper,  when  a  company  of  gpntU-men 
were  met  together  to  drink  a  glass  of  wine, 
and  were  wishing  heiilth  and  long  life  to  his 
sacred  majesty,  his  royal  highness,  and  the 
royal  family,  he  would  not  be  conteiitud  t<>  rv- 
fuse  the  gfass,  but  to  shew  how  wonderful  a 
Christian  spirit  lie  was  of,  and  to  evidence  his 
true  Protestant  chaiitv  (and  by  his  carriage 
who  was  one  of  the  fioaiis  of  the  faction,  we 
may  guess  at  the  temper  of  all  the  party)  he 
crier*  out,  '  He  has  ruiued  the  uatiuii,  and  if 

*  there  be  any  hotter  place  in  hell  titan  utiiur,  I 
*•  hope  the  devil  will  preserve  it  lor  him.' 

1  presume  bis  great  convcL-sation  m  ith  him 
he  spoke  of,  hath  ^ivtii  him  some  intelligence 


of  that  impudent  anil  insolent  nature,  as  is  not 

fit  to  be  mentioiKul  in  a  civil  go\ernmcnt.  i  there  is  in  licU  suuie  hotter  places  tlinn  others, 

These  thins^  I  think  myself  obliged  to  take  i  and  who  they  are  reserved  lor.  liiut,  gcnlle- 
noticeof  for  example's  sake,  and  to  induce  all  |  men,  I  speak  not  this  that  I  think  any  \\\\i\s; 
people  to  coii8i(lor  to  w\\at  a  height  of  eonup-  ;  that  is  thus  proved  by-the-!>y  doth  in  the  loasi 
tioo  we  were  grown,  when  such  .sci»undn4  fel-     aggravate  the  daniur^e**,  for  iho  wov.ls  in  the 


lows  as  this  dare  to  tiike  such  base  words 
liis  mouth,  of  the  royal  family. 


into 


declaration  arc  as  had  us  had  lmu  he  ;    hut  to 
let  you  tn?v  the  di^no-sition  of  tlsic  iiinu  that  has 


Then  comes  caotain  Cressett,  and  he  gi\L's  I  het^i  so  nnich  :i-.!a.i'  -d  i.i"lc^.uric'l. 
you  an  account, lliat  when  his  royal  highness  After  him  comt  s  '  ?r.  A\  ;iri'Uji,  ^^  ho  tellsyoii, 
and  the  dutchess  were  going  last  to  Scotland,  he  was  not  in  the  n;i9m  with  0::ios  when  the 
as  the  captain  retunied  from  the  duke's  lo<lg-  i  last  words  were  spoken  ;  hut  coiiiing  in  iiu- 
ings,  lie  met  with  the  defendant,  who  fell  upon  ;  miHhately  aficr,  they  all  toll  hi.n  iIil>  same 
him.  What,  you  have  been  with  James  ?  It  '  words,  find  heaf;« Twa.ds  mrelinjf  wi;h  Oates, 
seems  he  was  one  of  his  intimate  acijuaintance,  |  and  reprount;  l.i..:  j'.ir  his  ind^M-rnt  behaviour 
and  very  tiamiliar  he  was  with  his  name.  In-  and  c^xprcssion,  iL'-.'u:ad  ot'iiny  leiiiorse  or  con- 
6eei\  a  man  wouhl  have  thought,  if  in  case  he  '.  cernthat  he  h.u\  ii^urA  him,  hy  lO'.sori  oi'  hi^ 
had  spoke  as  one  man  ought  to  speak  of  a:io-  |  having  spoken  surli  v,  urds,  he  iloili  >tiil  add  to 
tber,  that  he  had  been  sj»eakinirof  one  of  his  ;  it,  ^  The  duke  of  York  is  a  triiiior,  lie  i^:  in  the 
nyrmidons,  and  it  would  have  bwn  a  very  ;  '  plot ;  an«l  l)ir:insi*you  take  hi^  pari  you  arc 
hard  n>atterto  have  kuovn  who  else  he  meant .  '  a  Vorki>t,  an<l  we  will  he  o\eii  with  yon  for 
by  that  familiar  appellation.  JSii}s  the  captain,  <  *  it  at  one  time  or  atiuhrr.'  So  he  threatens 
What  James  ?  ^Vhy  \  ork.  And  he  was  very  ,  him  only  for  a>kiML;-  him  \y\i\  he  heliaved  him- 
kiod  that  he  gave  him  that  ;uldition  to  let  him  self  in  such  an  intkcr^Dt.  r.in'iiKT  towards  his 
know  what  James  he  meant  ;  hul  when  the  j  royal  hi'^hiu's^. 
^captain  chid  him,  and  told  him,   '^^u^e  you  j      The  l:l^t  *\itn!.ss,  !iii-.  C'-nprnnn,  is  produce<l 

*  might  either  say  the  duke  of  Vork,   ur    his  •  to  shew  wh.uu,irrl  h.MNMi'iiriies  in.      Altirall 

*  royal  highness  ;'  tlien  iiuinediatelv,  i!»steadof  j  this  is  px-;.  j-n'l  ;».  ?.H»iy  \iouhl  hu\e  thoin'ht  he 
that,  he  flics  out,*  He   is   a   Papist,  he   is   a.  might  hy  thi-  tii!i*  h.i\«l'een  hrt»'.p.;''.l  to  >\fWL' 

*  traitor,  and  I  hojie  to  lire  to  sot.'  him  liaiigetl.  j  consiJerutiou  a. id  >:i'>inisbioiitea(itiioiity  ;  ye: 

¥0L.  X.  I        L 
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you  Rcp  how  the  man  is.  The  witness  trlU 
you  sin  v  ihe  br::lnninjf  of  tliis  term,  the  de- 
claratidn  boin|c  il(4i«er(Hl,  and  hy  t^e  courKO 
of  the  court  he  ought  to  plead  Within  sucli  a 
time,  the  attorney  ^^octh  to  liim  fur  a  pica  in 
orfier  tn  mako  VU  defiance  if  he  could  in  the 
action  now  bcf^^v  yo;i,  biit  he  lets  jiiduineDtgo 
by  defanli ;  ainl  so  thr  is  ho  from  icptiilinii^  of 
what  he  lud  forinrrly  uoik',  that  he  persists 
in  it,  a!id  tells  him,  Are  \ou  the  <luke*8  at- 
•  torncy  f  Yes.  AVf II,  I  care  not  a  fartliinfj*  for 
the  iliike  nor  hisuuorney  mither  ;  it  may  be 
I  may  In?  in  lui e  for  liKU)iy»/.  (and  that  f  U'- 
lie^'eis  one  of  the  inust  tliin|;9  he  ever  spoke 
in  \\U  I  iff)  but  ynppoKo  1  be,  I  do  not  doubt 
bfit  ui.i'i)  ii  paihuuicnt  mretj>,  a  time  will 
coiiii,  villi n  MMiie  other  [icople  may  ci»unr  in 
niy  ;I.kc.  Hut  truly  siucc  he  \\l\s  declared 
hiai  hopiw,  I  think  it  may  not  be  amiss  Tor 
Ud  to  dedarc  our'^  too  ;  and  fur  my  part,  to 


say  I  ho|i«.*  I  •hall  nr\cr  see  such  a  parlia- 
ment. 

3Ir.  Vmifr-SLtriiT.  I*iv  \oiir  heads  totfe- 
ther,  :rr  lit  It' I  M*n,  auJ  consider  of  your  verdict. 

T!ii-y  i!.d  sriMaodlnjf  at  the  bar. 

I'n'itr- S-' r rt[f'.  \ n •  y ou  all  a •^rced  of  your 
verdiii  ".' — Omuts.  \  i  •.. 

I'mii r-S'nrijr     ^^  ho  shall  say  for  you  ? 

(hnr.t'i.   T'lrfinan. 

I  'ftiitT' Sheriff.  \V  hat  damac^es  do  you  fiml  i' 

Sir  iltnrfrs  La:  Full  damag;i's,  .An  Hundrctl 
Thousniid  I'ounds. 

I  w./ri-- S/uriff.  \V Jiut  rosl^ .' 

Sir  Churfia  Ijct.  Tuenty  shilling^i. 

Wliii'li  \  rrdirt  bf>in«r  rirordid  in  an  inquisi- 
tion iiiteudt-d,  taken  under  the  hands  of  uU  the 
jury,  Mas  after\%ards  autuxtd  us  tlie  return  to 
the  writ  of  Impiiry. 


20D.  The  Tri:il  of  Thomas  Uoskwelt,*  a  Dibscnling  Teacher,  at 
the  Kiiigs-licnch,  tor  Fiigh  Treason  :  36*  CiiAiiLts  II.  a.  d. 
16S4. 


S3  Oct.  A.  D.  1684. 

X  ins  day,  beiDfT  the  first  ofthetemi,  Mr.  At- 
torney-Cicneral  moved  the  court  of  Kin^'s- 
beocri  f«r  an  Habeas  Corpus,  directed  to  tite 
keeper  of  the  d'atehouse,  to  brings  up  the  boily 

*  **  There  were  two  famous  trials  in  Michael- 
luas  term :  three  wouumi  cinne  and  dejHJsed 
at^uiDbt  Uo^uwcll,  a  iVesb}  ti-riun  prcH''hcr, 
irejisonubli*  witrd^tliat  he  h;ul  delivered  at  ai.*vii  • 


I 


of  Th«»maK  Rosewo)!,  clL-rk,  to  be  arraifUfned 
u|M»n  an  in«lii'tuient  id'  Ili^h-Treason,  found 
usiainst  him  at  a  late  scKsiitn  of  Oyer  and  Ter- 
miner, held  at  Kingston  in  the  county  of 
Surrey  ;  auil  it  was  dt*siml  returnable  to  mor- 
row, liMt  wa»  not  taken  out  till  ibat  day,  retum- 

a  mixrtl  assomhly.  It  wns  also  urged,  tlmt  it 
was  hi:;hly  impmbithk-,  that  three  u omen  could 
remmilNT  s(i  lou^  a  period  u|H>n  one  single 
hearing;  andtli.ir  thi'>  stinu  Id  all  remember  it 


vcnticle.     Tln'v  suure  to  two  or  tlirtv  periods,    sdcxiu-tly,  a*  to  n-'TvC  i:i  the  smme  de|MMiition. 
in  uhii'li  thiy  H^jr^rd  so  exactly   to^i't  her,  that     He  oMcnd  In  p;i:  ihe   uluitMr 


there  was  n.it  the  snialtost  \  iinutiou  in  tiitri*  de- 
posilions.  Iv4isc\vell  on  the  other  hand  made  a 
Strong  del*  lire  :  he  proved,  that  the  m  itnesscs 
were  lewd  and  infamous  pcrs(»ns.  He  prove<l, 
that  he  had  always  l»een  a  luyal  mau,  even  in 
Croniw«>irsdays ;  that  he  praye<l  e^^fistiiiitly 
for  tlir  kin:^  in  his  family,  aiul  th'it  in  l:?s  b.'i  - 
iiions  he  otUii  insisted  on  tlu'  obli<;atiuj,s  in 
loyalty.  Astd  as  l<)r  tttat  MTnuui,  in  w liieh  tlii> 
Witnesses  sw or*  he  delist 'ri**!  those   u<»rt!s,  he 


ii^Nin  this  issue  x 
he  woiilil  |j,-oi)ounri; a  jcriml,  as  loutf  as  tliat 
uhicli  tltey  had  »woi-i),  \tith  his  uku3  tone  of 
voi(^e  wikli  ^liirli  \\v.  prvMch,  il,  and  then  leave 
il  to  tiiiiiit.i  r«>pcdt  \\s  it' tiny  ciiuhl.  1  set  down 
all  this  flvfenv't'  iitni-f  |Mrttri:l:irl\,  that  it  may 
appear  M hut  «!  ^pii.t  ^sn.^  i:i  that  time,  ubena 
verdict  could  be  I'luu^li. in  upon  such  auevi. 
dcnre,  and  a;^:ti<ii  ."lu  :i  a  li  fciKv.  Jeflenes- 
i:ri^s?d  the  i:i.i*..ef  \\\V\  ).!s  c>rdinary  %'e- 
hetiUiM.i':   l.t:  l,)iii  il  li.r   a  t'du.  diiliuQ,    that  all 

litit'i  s  x*r.s 


slieweil  uhat  his  te\'l  wn^^,  which  ti.<'  witno-cs  !  preaehi:if^  mi  iv  ...i  \X\v\  s  x\r<s  i.taM^nable,  and 
could  not  remember,  as  thcv   remci  u'rn^l  iio-     that  (his  out;ik:  !••  oin,  c.i'  i^  -  ,iiry  to  Mieveanj 


thing'  else  in  his  sermon  besid*^  the  wortis  they 
tiad  dcposerl.  I'hat  text,  and  his  sermon  upon 
iti  had  no  relation  to  any  such  matter.  S4*i(Tal 
witnesses  who  h'apl  the  sermon,  and  honio 
who  w.it  \\.  ill  short  hand  «lec]areil,  he  said  no 
9uch  i^ords,  nor  any  thin^c  to  that  purpose.  He 
ortereil  \\\%  oun  notes  topi-o\e  this  farther :  but 
no  n^^iird  V.  \\&  had  to  them.  The  uoiuen  could 
not  pn>ve  by  any  clremnstance  that  they  were 
At  his  hi(»Ptin^  ;  or  that  any  person  saw  them 


evidence*  \ihats<,t'Ui  ii|vmi  \\\'*\.  hii;<!,  and  that 
here  were  three  |Nisiti\t'  (^ncui-iiii«r  MitnesseMi 
so  the  jury  hroiijrhl  liiioio  LuiifX.  ^  And  lliera 
was  a  hhaineri'il  rtji  iriiit:  upon*  this.  It  was 
thought,  iK'W  i<:n> cuticles  houIiI  b*.*  all  sup- 
pressed by  it  ;  since  any  person  that  would, 
witness th'ii  triasor.tolc  wnids  wire  ihuvi'red 
at  them  wtuld  U'.  hJIevcd,  Iioa  iiiiprohiiMcso- 
evu*  it  mis^iit  he.  But  u  hcii  ilu^  importance  oft* 
the  uonls  came  to  beexaiuini«l,  l.v  ituni  leant* 


««v      «•*««'    «--«^  *"*"^    f      xr«     %«■«■«•    •«■«¥     1^^  *  li^^^mB      €v^  TT    «■■«,••■     I     «tj^    TV  \»i^ai9    ^r-*saaA^        t.* '  ^r\^  ^.-»«jiaai««i   «■«    ■»  v     iii^u  ■%.•»■  ■« — 

there    on  that  day.     The  words  they  &w<m-«<    rd  in  the  law,  thev  were  tiaiiid  ini  i',>  up  trai» 


against  him  were  so  pf>sH,  that  it  was  not  mi  be 
ixnagined  any  man  in  his  wits  could  express 
kiflibvll'so,  were  he  ever  so  wickedly  set,  b«iiore 


son  by  any  statute.  So  Uosevu  Ii  n.'-v,.d  for 
an  ariX'St  of  judi^iueiit.  till  eoiii:.^t-l  sIi>.>iihll>o 
hcai'd  to  that  point,  whether  the  wonis  were 
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Me  immediate. y  aud  upon  Saturday  it  was  re- 
turucd. 

Die  Sabbati,  25  Oct.  1034.  B.^  Regis. 
Dominus^Uex  ven,  Rosewcll. 

This  day  Mr.  Rosewell  was 'brought  upon 
the  Writ  uf  Habeas  Cf)rpus,  to  the  Irar  of  the 
court  of  King's- bench,  and  was  thus  arraigned: 

CI,  of  Cr.  Thouias  Rosewell,  hold  up  thy 
Iiand.     [Which  he  did.]       ' 

''Thou  standest  indicted  by  the  name  of 
Thomas  Rosewell,  late  of  the  parish  of  Ro- 
therhith,  in  the  county  of  Surrey,  clerk;  For 
that  thou,  as  a  false  traitor,  against  the  most 
iieren«  and  most  excellent  prince  our  sovereign 
lord  Charles  the  Second,  by  the  grace  of  God, 
king  of  £ngland,  Scotland,  France,  and  Jre- 
iand,  defender  of  the  faith,  &c.  thy  supreme 
and  natural  lord ;  not  having  the  fear  of  God  in 
thy  heart,  nor  weighing  the  duty  of  thy  alle- 
pfianoe ;  but  being  moved  and  seduced  by  the 
instigation  of  the  devil ;  the  cordial  love,  and 
trud,  due  and  natural  obedience,  which  a  true 
and  faithful  subject  of  our  said  sovereign  lord 
ihe  king  dotli,  and  of  rif^ht  ought  to  b^r  to- 
urards  him,  altogether  withdrawing ;  and  con- 
triving and  intending  to  disturb  the  peace  and 
€H>mmon  tranquillity  of  this  his  kingdom  of 

treason,  or  not.  In  Sidney 's  case  they  refused 
to  grant  that,  unless  he  would  first  confess  the 
Act.  And,  though  that  was  much  censured, 
yet  it  was  more  doubtful,  whether  council 
ought  to  be  heard  after  the  jury  bad  brought  in 
the  verdict.  But  the  king  was  so  put  out  of 
roantenance  with  the  many  stories  that  were 
brought  him  of  his  witnesses,  that  the  attorney 
(general  had  orders  to  yield  to  the  arrest  of 

J'  udgment ;  though  it  had  been  more  to  the 
[ing's  honour  to  have  put  an  end  to  the  business 
by  a  panlou.  It  was  thought  a  good  point 
gained,  which  might  turn  to  the  advantage  of 
tiie  subject,  to  allpW  that  a  point  of  law  might  be 
argued  after  conriction.  The  impudence  of 
this  verdict  a^'QS  the  more  shameful,  since, 
though  we  had  a  popish  successor  in  view, 
here  was  a  precedent  made,  by  which  positive 
witnesses,  swearing  to  any  thing  as  said  in  a 
sermon,  were  to  be  believed  against  so  many 
probabilities,  and  so  much  proof,  to  the  contrary, 
which  might  have  been  at  another  time  very 
fatal  to  the  clergy.*'  Burnet's  History  of  his 
Own  Times,  vol.  1,  p.  59r . 

**  Rosewell  was  attaint,  by  verdict,  of  high- 
ti'eason  in  l^indoii,  and  having  mado  his  peace 
with  the  Lord  Chief  Justice,  moved  by  his 
counsel  to  arrest  the  judgment  for  an  error  of 
form  in  the  record.  T]«e  Lord  ('hief  Justice 
could  not  contain  himself,  or  be  concealed,  but 
<»penly  rojuiccd  at  ;he  accident,  and  was 
tickleJ  with  mirth  and  laughing  at  the  kins^'s 
couostl.  But  the  serious  observation  was  ilhit, 
Aliier  he  had  urged  tlic  prosi^cution  of  Rosewell, 
and  a  fault  i>lipt,  he  should  so  mei'rily  discharge 
film,**  North's  Life  of  Lord  Keeper  Guiltbrd. 
Vol.  2.  p.  107,  8vo  ctUt.  of  1808. 


England,  and  to  sow  sedition  and  rebellion 
within  the  kingdom,  and  to  depose  our  said  so- 
vereign lonl  the  king  from  the  stile,  Iioiio.t, 
and  regal  name  of  the  imperial  crown  of  il.is 
realm,  anC,  u  bring  our  said  sovereign  lord  the 
king  to  death  and  final  destruction,  the  14Ui 
day  of  September,  in  the  SCth  year  of  the 
reign  of  our  said  sovereign  lard  the  king  that 
now  is,  at  the  parish  of  Ilotherhilh  aforesaid, 
in  tiic  county  of  Surrey  aforesaid ;  didst  pro- 
pose, compass  and  imagine  to  sow  sedition,  and 
raise  rebellion  against  our  said  sovereign  lord 
the  king,  within  this  kingdom  of  England,  and 
to  make  a  miserable  slaughter  among  the  sub- 
jects of  our  said  sovereign  loi*d  the  King,  and 
to  cause  our  said  sovereign  lord  the  king  to  be 
deposed  from  the  regal  state,  title,  and  lionour 
of  the  imperial  crown  of  this  realm,  and  to 
put  to  death,  and  final  destruction,  our  said  so- 
vereign lord  the  king ;  and  the  government  ot 
this  his  kingdom  of  England  at  thine  own  will 
and  pleasure  to  change  aud  alter ;  and  tlie 
state  of  this  kingdom  of  England,  in  all  its 
parts  well  ordered  and  constituted,  to  overthrow 
and  subvert ;  and  to  levy  war  against  our  said 
sovereign  lord  the  king,  within  this  king<lom  : 
Aud  to  complete  thy  said  most  wicked  treasons, 
and  traiterous  purposes,  and  imaginations  ; 
and  to  raise  discoid  between  our  said  sovereign 
lord  the  king  and  his  people.  Thou  the  said 
Thomas  Rosewell,  the  aforesaid  14th  day  of 
September,  in  the  36tli  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid ; 
falsly^  unlawfully,  seditiously,  maliciously  and 
traiterously,  in  a  certain  unlawful  assemblv, 
and  in  the  presence  and  hearing  of  divers  sub- 
jects of  our  said  sovereigti  lord  the  king,  then 
and  there  imlai^-fully  r.r.\\  seditiously,  and 
against  the  laws  of  this  land,  a&sumbled  and  ga- 
thered together :  didst  s[.v.'«ik,  assert  and  de- 
clare, *•  Tiiat  the  People'  (meaning  the  subjects 
of  our  said  sovereign  lord  the  king), '  made  a 
'  flocking  to  our  suid  sovereign  lord  the  king, 
'  upon  pfctence  of  healing  the  king's-c\i!, 
'  which  he'  (meaning  our  said  sovereign  lonl 
the  king)  *•  could  not  do  ;  but  that  uc'  (mean- 
ing thyself,  and  other  traiterous  persons,  sub- 
jects of  our  said  lord  the  king)  *  are  they  to 

*  whom  they'  (meaning  the  subjects  of  our 
said  lord  the  king)  *  ought  to  f!<ick,  because 

*  we'  (meaning  thyself,  and  the  said  other  trai- 
torous per:»oi:s)  *■  are  priests  and  prophets,  that 

*  by  our  prayers  can  healthedolnui*sand  griefs 

*  of  the  people.  We*  (meaning  the  subjects 
of  our  said  soveri'ii^n  lord  the  king)  '  have  had 

*  two  \\  icked  kiiig!»'  (the  most  serene  Charles 
the  First,  I.ite  kiiiir  of  England,  and  our  said 
sovereign  lord  the  king  that  now  is,  meaning) 

*  together,  who  have  [KTinitted  po|)cry  Jo  enter 

*  in  under  their  noses  j'  whom  (meaning  the 
said  Charles  the  f.i-st,  late  king  of  l^nglund, 
and  our  said  sovereign  lord  the  king  that  now 
is)  *  we  can  resemble  to  no  other  iierson  but 
'  to  moit  wicked  Jeroboam.'  *  And  tbat  if  they, 
(meaning  the  said  evil-disposed  persons  then 
and  there,  so  as  aforesaid  with  thee  unlawfully 
assembled,  and  gathered  together)    *  would 
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*  ftand  to  tiieir  Drincipkf,  thoa'  (metninff  tby- 
•elf)  *  didst  not  fear,  mittbey'  (meaniDiftnyKlf, 
and  the  said  e? il-ilispoaed  penona) '  would  orer- 

*  ftome  their  enemiw,'  (iiieanin§f  ouraaid  aove- 
teigo  lord  the  kiii||r  anid  his  subjeMa)  *  as  in 

*  former  timea,  with  rams-horns,  broken  plat- 

*  ters,  and  a  stone  in  a  slini|f  \*  against  the  doty 
of  thy  allepfianoe,  against  the  peace  of  our 
■ofereign  lord  the  lunc,  his  orown  and  dignity, 
and  against  the  form  of  the  statute  in  that  case 
made  and  provided.' "  How  saycst  thou,  Tfio- 
maa  Roaewell ;  Art  thou  c^uiity  of  this  High- 
Treason  whereof  thou  stuindest  iinlicted,  and 
hast  been  now  arraigned,  or  not  (luilty  ? 

Mr.  RosCiccU.  My  kird,  1  humbly  crave  the 
favour  to  siH.^k  a  word. 

JuHi,  HolUmay.  IV bat  is  it  you  would  say, 
Sir  ?  You  must  plead. 

Rat.  My  lord,  my  charge  is  very  high ;  and 
I  bless  my  God,  I  aim  not  conscious  to  myself 
of  auv  guilt  as  to  those  things  that  you  have 

beard  n^ad,  and  chargi'd  upon  me 

Just.  HoL  If  voii  will  plea<l,  Hir,  to  this 
indictment,  so ;  tfiat  is  all  you  have  to  do  now. 
Rot.  My  innocence  is  my  great  comfuft 
Hnder  the  God  of  heaven,  who  knows  they 
bave  laid  to  my  charge  things  that  1  know  not. 
I  do  protest  my  abhorrence  f»f  these  things  al- 
ledged  to  be  said  by  me  against  my  sovereign, 
whom  I  honour  in  mv  hc«rt,  and  daily  pray 
iOTi  I  bless  my  God  n>r  it. 

Just.  Hoi.  I  hope  then  your  innocence  will 
clear  you.  Dut  we  have  nothing  to  do  now 
M  to  take  your  ouswer  to  this  questitm,  whe- 
tfier  yod  are  guilty  or  not  guiky,  of  what  you 
atand  indictiMl  forP 

Rot.   I  humbly  crave  your  lord8hin*s  pa- 
tience a  little.   Pray,  my  loni,  give  me  leave — 
Just.  Hoi.  Sir,  you  will  be  heard  whatever 
yon  have  to  say,  at  the  time  of  your  trial. 

Rot.  Pray  liear  me  a  tew  word.s,  my  lord ;  1 
would  not  tivfipass  upon  your  patience ;  1  have 
Imt  a  few  wordB  to  say. 

Just.  Walcot.  You  must  plead,  guilty,  or  not 
guilty,  first. 

Rot,  My  lord,  I  beseech  you 

Just.  HoL  Sir,  we  cannot  hear  you  in  a  case 
of  BO  great  weight  and  moment  as  this,  till  yon 
have  pleaded.  You  will  have  time  enou|fh  at 
your  trial  to  make  your  defence ;  and  ail  we 
can  do  now  is  to  take  your  plea  of  guilty  or  not 
guilty. 

i{<><.  May  it  please  your  honours,  you  are 
tenaible  of  my  great  weakness  and  ignorance  in 
matter  of  law,  and  things  of  this  nature ;  I 
therefore  liumbiy  beg  1  may  have  counsel  to 
assist  mcin  this  business. 

Just.  Walcot.  If  there  beany  thing  of  matter 
of  law  doth  arise  upon  your  trial,  the  court 
will  assifiti  you  counsel. 

Just.  HoL  We  cannot  assign  you  counsel  at 
present,  for  we  ha^e  nothing  to  assign  it  upon. 
If  there  do  any  question  of  law  arise  in  your 
4»ae,  then  the  court  will  (as  they  are  bound  to 
do)  take  care  of  you,  that  you  suffer  no  ureju- 
dioe  for  want  of  the  assista'oce  of  counsu ;  and 
in  matters,  of  fact  upon  your  trial,  the  court 
•re  of  couasd  for  you. 
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Rm.  I  humbly  thank  you,  my  lord  ;  I  hope 
ou  will  iiardon  my  wcallness  and  ignorance. 

crave  tue  favour  to  have  a  copy  of  my  in- 
dictment. 

Just.  Hoi.  We  cannot  allow  it.  You  cannot 
be  ignorant  of  that,  it  has  been  denied  in  many 
cases  of  late. 

Just.  Wutcot.  We  caunot  grant  it,  except 
Mr.  Attorney  will  consent  to  it. 

Just.  Hoi.  You  must  positively  say  guilt}', 
or  not  guilty.  Sir  Samuel  Astry,  caA  him  to 
hiapleo. 

CL  if  Cr.  How  say  est  thou,  Art  thoo 
Guilty  or  not  Guilty  ? 

Just.  Hoi.  Look  you,  8ir,  you  shall  not  bo 
straitened,  you  shall  have  conveni«fnt  time  to 
consider  what  detence  you  have  to  make.  In 
the  mean  time,  we  have  nothing  to  say,  but  to 
know  of  you  what  you  plead  ;  Guilty  or  not 
Guilty. 

Att.  Gen.  (Sir  Robert  Sawyer)  If  you  de- 
sire to  have  the  words  read  again  to  you,  you 
ahall. 

Just.  HoL  Ay,  with  all  our  hearts. 

Rot.  I  thank  vou,  Sir,  and  my  good  lords.  I 
desire,  if  you  please,  to  have  it  read  in  latin. 

Just.  tioi.  Itead  it  in  Latin.  [Which  was 
done.  ] 

a.  ofCr.  How  say  est  thou,  Art  thou  Guilty, 
or  not  Guilty  ? 

Just.  HolUmay.  Now  what  do  vou  aay  In 
it.  Are  you  guilty  or  not  guilty  f  for  indeod 
we  cannot  spend  our  time  iuipeitimntly,  we 
have  other  business.  Here  is  a  qiu*sti<m  yon 
ought  to  make  a  direct  answ cr  to  i>ne  way  or 
other. 

RotctcelL  My  lord,  I  humbly  cTave  the  fa- 
vour it  may  be  read  oik'C  more  in  English. 

Att.  Gen.  Sir  Samuel  Astry, read  the  words 
without  the  innurndos. 

Cl.ofCr   (Reads.) 'That the  people  made 

*  a  flocking  to  the  king,  upon  pretence  of  heal- 
*•  ing  the  king*s-e>il,  which  he  could  not  do ; 

*  but  we  are  Uiey  to  whom  they  ought  to  flock, 

*  because  we  are  priests  and  prophets,  vrho  can 

*  heal  their  griefs.  We  have  now  had  two 
'  wicked  kings  together,  who  have  permitted 
'  Popery  to  enter  under  Uieir  noses,  whom  we 

*  can   resemble  to  no  other  person  but  to  the 

*  most  wicked  Jeroboam  :  and  if  you  will  stand 

*  to  your  principles  I  do  not  fear  but  we  shall 

*  be  able  to  overi*omeour  enemies,  us  in  former 

*  times,  with  rams  horns,  broken  platters,  and 
'  a  stone  in  a  sling.' 

I      Just.  Hollovatf.  Now  you  hear  your  charge 
I  both  in  Latin  and  English  ;    pray,  thereibrO 
!  let    the   court   know    what  you    do    plead ; 
guilty  or  not  guilty  to  it. 

Rotewctl.  Not  Guilty,  my  lord ;  and  1  Men 
my  God  for  it. 

Cl.qfCr.  Culprit,  how  will  thou  be  tried  P 
Roteueil.  By  God  and  my  country. 
CI.  of  Cr.  Ciod  send  thee  a  good  delivenmoe. 
RatetcclL  These  are  tilings  that  my  aonl 
abhors,  I  thank  my  God. 

Ait.  Gtn.  Mr.  Justice  HoUoway,  will  joa 
pleue  to  appoint  lome  time  for  his  trial  ? 
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Justice  HoUawuy.  What  time  wouM  yoa 
have,  Mr.  Attorney  ?  When  caki  joa  berewly, 
Mr.  Roseivdl  ? 

RouwtU,  I  cMre,  ny  lord,  it  may  be  on 
the  19tb  of  November. 

Just.  UaUotMv.  What  day  of  the  week 
'isthat?~'Mr.€lb-Jt.  Upon  Wedneaday. 

Jost.  HoUoway.  Are  there  no  arguments 
appointed  for  that  day  f 

Clerk,  Tliere  is  a  jury  of  Northamptonahifv 
for  that  day. 

Just.  Holhway.  Then  it  cannot  lie  that  day. 

Rtneweii,  Then,  if  it  pleaae  your  honours,  1 
desinB  it  nay  be  the  next  day  ;  upon  Thurs- 
day. 

Att.  Gen.  When  it  -is  most  (^nvenient  for 
the  business  of  the  court. 

Just.  Hcilcway.  Sir  Samuel,  you  will  see 
when  it  will  be  most  convenient  at  the  return 
of  the  Venire. 

CI.  of'  Cr,  Must  1  return  it  ? 

Ait,  Gen.  No  ;  the  sheriff  must :  and  the 
course  is  to  make  it  retmnable  the  same  day 
the  cause  is  tried. 

Ro$ew€ll.  My  kird,  I  humbly  desire  I  may 
have  counsel  allowed  to  come  to  me. 

Ait,  Gen,  You  can  hate  no  eounsel  allowed 
you. 

Rotewell,  My  lord,  I  request  that  my 
friends  may  be  allowed  to  come  to  me  in  the 
mean  time  ;  I  bare  been  a  prisoner  above  this 
month,  and  not  permitted  to  tee  my  friends, 
nor  they  to  see  me.  ' 

Just.  Holtoway.  MThat  friends  would  yon 
have  ? — Hoseweii,  My  relations. 

Just.  Wulcot.  TbatrelatioDS  is  a  large  word. 

Ait,  Gen,  Tndy,  Sir,  f  think  he  may  have 
liberty  to  discourse  with  any  person  in  the  pre- 
scDce  of  the  keeper,  1  shall  not  oppose  tnat. 

Hose  we  II.  Yes,  my  krd,  I  deshie  no  o^ier- 
wise. 

Just.  Walcot.  Who  do  you  name  to  come  to 
you? 

RoscvclL  I  ha^e  poor  children,  that  desire 
and  long  to  see  me. 

Jost.  HoUowoy,  Who  do  you  say,  you  would 
have  come  to  you  ? 

Rai^well.  My  wife  and  children,  my  lord, 
that  are  my  bowels. 

Att.  Gen.  In  the  presence  of  the  keeper  I 
cannot  oppose  it. 

Rosewdt.  Will  yonr  lordships  please  to  al- 
low counsel  to  come  to  me  ? 

Just.  Holloway.  We  cannot  do  it  by  law. 
The  court  is  to  be  of  counsel  for  you  when 
you  come  to  your  trial.  The  court  will  not 
sutfer  any  thing  to  be  done  to  yonr  prejudice 
against  law. 

Roseu'cil.  Is  there  any  statute,  my  lord, 
that  forbids  the  giving  of  counsel  ? 

Just.  Holtovaj/.  The  law  forbids  the  al- 
lowing of  counsel  in  capital  causes :  unless 
where  matter  of  law  doth  arise. 

RoicncU.  My  lord,  as  I  remember,  Fitz- 
harris  had  counsel  allowed  him. 

Just.  Hollowtty.  That  was  in  a  different 
case,  ui  a  matter  where  there  were'  spedsl 
pleadings  i  this  is  a  general  issue. 


Att.  Gen.  That  was  in  A  matt«r  6f  kw, 
that  was  insisted  upon,  but  it  is  not  so  here ; 
if  tfab  gentleman  bad  any  matter  of  bw  to 
plead,  Ee  sbould  have  counsel  assigned  bim 
ton.  Bat,  Sir,  I  think  Tneeday  the  18th  ef 
November  will  be  the  freest  and  most  osnve- 
ttient  day. 

Just.  HoUoway,  Let  it  be  that  day  tben. 

CL  iff  Cr.  The  16di  of  November  is  the 
day  of  your  trial. 

Rotewetl.  But  my  lord,  was  not  comisd  al- 
lowed him  betere  Ins  trial  came  en  P 

Just.  HoUoway.  Yes :  but  that  wis  upeii 
a  mdal  plea,  of  a  matter  in  law. 

HottamL  I  hope  yen  will  cemider  my  ense 
as  of  one  that  knows  not  the  law. 

CL  of  Cr.  Tuesday  the  18th  of  November  is 
the  day. 

RoteweiL  My  lofd,  I  hnmUy  requesttbe  fb- 
vour  that  any  person  that  can  speak  of  my  in- 
tegrity, may  oome  and  testify  for  me. 

Att.  Gen.  Ay,  ay  ;  you  may  bavesubpeniis 
out  of  the  office  for  any  body  who  yen  wiO, 
that  are  to  be  witnesses  for  you. 

Jost  Walcot.  The  oflkers  of  the  coeii  will 
do  all  things  that  are  requisiie  and  legal  t&f 
you. 

Just.  Holkway.  Then  take  badt  ye«r  pri- 
soner. Keeper. 

Att,  Gen.    I  de  notknow  traly,  wbekber  the 

Kaetice  of  the  court  knot  to  eommlt  le  <be 
arahalsea,  behig  the  prisenortbeesfotity  of 
Sorrey 

CL  of  Cr,  Sir,  it  msT  be  one  er  the  tfthcr 
way,  as  the  court  thinks  it.  As  long  as  the 
King's-bench  sits  in  Mkldleses,  be  may  bepri- 
sener  stiH  in  Ibe  Gnie-bease. 

Keeper.  Then  the  rule  of  the  court  is  Mt 
he  shall  come  affain  then. 

CL  of  Cr.  Yes,  he  49,  by  rule,  to  appear 
berethe  18th oi*  November  next. 

Whereupon  he  was  carried  back  to  the  Gate- 
house. 


Vie  Martis,  Nov,  18, 1684. 

This  dey  the  nrisoner  was  brought,  bjr  ttfle, 
from  the  €kite-tionselo  the  bar  of  the  Kiiv's- 
bench  eonrt  to  his  trial,  at  which  all  the  ju^^ 
of  the  said  conrt  were  present. 

CL  of  Cr.  Thomas  kesewell,  bold  up  thy 
hand.  [Whidi  he  did.]  Those  men  that 
thou  shak  hear  cafled,  and  do  personally  ap- 
pear, are  to  pass  between  our  sovereign  lord 
and  thee,  upon  the  trial  of  thy  life  and  thy 
death  :  If  tuerefore  thou  will  cnallenge  them, 
or  any  of  them,  thou  art  to  siieak  unto  them 
as  they  come  to  the  hook  lo  oe  swnm.  Sir 
George  Sbeeres,  baronet. 

RmemelL  My  lord,  i  wmild  bmribly  cram 
the  favour  of  your  lordsbip,  that  1  may  have 
the  use  of  pen,  and  ink. 

L,  C.  J.  mr  G.  Je^reys.)  Ay,  in  God's 
name  let  him  nave  pen  and  mk. 

CL  of'  Cr,  Swear  sir  Geoige  Sbeeres,  hart. 

Rotewelt.  I  beg  I  nmy  Save  pen,  iid:  and 
papcTi  before  he  w  awom. 
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Ra$,  1  cballen^  liicn. 

Cl.ofCr.  Sir  Cornwall  BradNhaw. 

Rot,  I  challenge  him. 

C7.  ofCr.  Sir  Thomas  Bludworth. 

Koi.  1  challenge  him. 

CLo/Cr.  Anthony  Thomas,  esq. 

Crier,  Look  upon  the  prisoner. 

lio$,  I  ilo  not  cliallenf^^e  him. 

Crier,  Yuu  shall  \«  ell  and  truly,  &c.  [Jural* 
Anthony  Thomas.] 

CI.  ofCr.  Kranm  Brend,  esq. 

Rot,  1  challenj^e  him. 

CLufCr.  James  Readinsr,  esq. 

Rot.  Is  it  Mr.  Justice  ItcadiQg  of  South- 
wark  ? 

L,  C.  J,  00  you  challenge  him  or  not  P  you 
may  ^you  uill. 

llot.  My  lurd,  my  reason  is,  I  have  heard 
much  of  hiui,  but  never  had  an  opportunity  to 
know  him  till  novi.  1  have  no  exception 
ugainst  him. 

X.  C.  J.  Then  swear  him. 

CL  ofCr.  TliouiaK  NewtOD,  esq. 

Rjot.  I  clialkni^e  him. 

CI,  of'Cr.  Thomas  Vincent,  esq. 

Rot.  I  cliallenn^e  him. 

C/.ofCr.  Ambrose  Muschamp,  esq. 

Ros.  I  clialli'nge  him. 

CI.  of  Cr.  iCalph  Freeman,  esq. 

Rot    1  challenge  him. 

C7.  of'Cr.  Joseph  lieeves,  esq. 

Rot,  I  challenge  him. 

C7.  of'  Cr.  Anthony  Rawlins,  esq. 

Rot,  I  do  not  challenge  liim.  [He  was 
sworn.] 

Ci.  qfCr.  Thomas  Overman,  esq. 

Rot.  I  hare  no  exception  against  him.  [He 
was  sworn.] 

CL  rf  Cr,  George  Meggot,  esq. 

Rm.  I  challenge  him. 

L.  C.  /.  Crier,  Be  sure  you  bid  them  look 
upon  the  prisoner,  and  the  prisoner  k)ok  upon 
them,  that  he  may  see  what  he  does. 

Crirr,  I  do  so,  my  lord. 

CI.  of  Cr.  Samuel  Lewin,  esq. 

Rot.  I  have  nothing  to  say  against  him. 
[He  was  sworn.] 

CI,  ofCr,  Lawrence  Marsh,  esq. 

Rot.  My  lord,  I  desire  to  know  how  many 
I  have  challenged. 

L,  C.  J.  He  sliall  tell  yon.    Count  them.* 

CI,  i^'Cr,  Twelve.  What  say  you  to  Mr. 
Marsh  ? — Rot,  I  challenge  him. 

CL  ofCr,  Ambrose  Brown,  esq. 

Rot,  1  challenge  him. 

CI,  qfCr.  John  Halsey,  esq. 

Rot.  1  cliallenge  him. 

Ci,  qfCr.  John  Awhum,  esq. 

Ros.  I  challenge  him. 

(7.  of'Cr.  Henry  Flood,  cs<i. 

Rot.  I  challenge  him. 

Ci,  of'Cr.  John  Persons,  esq.   . 

Ra^,  I  rhalleuge  him. 

Ci.  of  Cr.  John  Petty  ward,  esq. 


L.  C.  J,  Ay,  let  liim. 

Crier.  ljsK*k  ii|»on  the  prisoner.  Sir,  you 
shall  well  and  truly  try,  and  true  dellrerance 
make  lietween  our*NOvorcii(u  lord  the  king,  and 
the  pri-soncT  nt  the  bar,  whom  you  shall  have 
•  in  chaiT^  »  ^^^^  ^  ^^^^*  verdict  jiivc  according 
to  your  t'vi«U  (ice.  So  Lolp  you  God.  [Jurat* 
Sir  George  Shccn-s.] 

JKa«(-ut//.  My  lonl,  I  challcncTc  him. 
L.C.J,    Tiiut  you  cannot  do  now  he  is 
sworu. 

RttscwtJi.  I  was  surpriseJ,  my  lunl ;  I  did 
BOt  know  it. 

L.  C.  J.  1  cannot  help  it,  Mr.  Koscwell, 
you  tiuist  mind  \  our  business.  We  cannot  un- 
awear  him  u^TAia.     Gu  on. 

Ci.  vf'Cr.  Sir  St.  John  Broderick. 

Critr.  \Jiok  upon  the  prisoner,  Sir  ;  You 
shall  well,  (^c.     Jurat'  Sir  St.  John  Broderick. 

RiKcvcfi.  I  chuUeriii^e  iiiui. 

L.  C.  J.  You  cannot.  Sir;  hw  is  sworu 
now. 

Rotevcil.  I  beg  your  lordship*s  pardon ;  I 
was  surprized. 

L,  C,  J.  \jei  ua  not  spi^nd  lime  in  such  talk 
at  is  to  no  pur|)OKC  ;  I  teli  you  we  cannot  uu- 
swear  him. 

Roteutll.  I  desire,  my  lord,  my  challenge 
may  be  rcceive<i,  I  was  t^olug  to  speak — 

L.C.J,  It  cannot  be  atler  he  is  sworn  ;  we 
cannot  make  a  new  kiw  for  you.  Mind  what 
was  said  to  you  ;  if  you  have  a  mind  to  chal- 
lenge any  twdy,  you  must  cliallenge  them  be- 
fere  they  come  to'  be  sworn. 

CL  cfCr.  Sir  Robert  Knightley. 

X.  C.  J.  Mind  the  thing  you  are  about,  man : 
■peak  now,  if  you  have  a  mind  to  challenge 
iiim. 

Rot,  I  do  not  challenge  him. 

Ci.  ofCr,  Then  swear  him. 

Crier.  Look  u|)on  the  prisoner,  Ike.  [Jurat* 
aur  Robert  Knightley.] 

L.  C,  J.  Pray  now  mind  the  thing  you  are 
about ;  you  are  looking  about  you  ibr  some 
private  mark,  or  hint  to  be  given  you  by  some 
body,  and  so  lose  your  time  of  challenging. 
You  must  challenge  them  as  they  come  to  the 
book  to  be  sworn,  and  before  they  are  sworn. 

Rot.  I  beg  your  lordship*s  paraon  ;  I  was 
minding  to  set  down  the  names  in  my  paper, 
becau.se  I  am  to  take  notice  of  those  1  cbal- 
lenge  for  their  number. 

£.  C.  J.  Yon  shall  have  all  the  fair  advan- 
tages that  the  law  will  allow  ;  you  shall  have 
your  full  number  to  challenf^e,  which  you 
may  do  peremptorily,  and  without  cause  as 
to  35  ;  and  as  many  more  as  you  can  with 
cause. 

Ros.  Is  there  any  one  to  note  the  number  P 

L.  C.  J.  There  Khali  be  sure  to  be  notice 
taken  that  you  be  not  surprized  that  way.  You 
•hall  have  all  fair  advantages,  I  tell  you. 

Rot.  I  humbly  thank  your  lordship. 

CL  ofCr.  Sir  William  Elliot. 

Crier,  Look  upon  the  prisoner. 

Rot.  I  challenge  him. 

CLofCr.  Sir  Geoi|;«  Woodniofe. 


*  See  a  Note  to  the  Case  of  Don  Paataleoa 
St>  vol.,  $,  p.  466. 
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Ros,  I  do  not  challenge  him.     [He  was 

bworn.] 

CI.  oJ'Cr,    Richard  Coldham,  esq. 

Kos.  I  do  not  challenge  him.  [He  was 
sworn.] 

CL  of  Cr.  Robert  Sanders,  esq. 
Ros,  I  challenge  him. 
C7.  ofCr.  John  Heather,  esq. 
Ros.    I  do  not  challenge  him.    [He  was 
sworn.] 

CL  ofCr.  John  Austin,  esq. 

Ron.  I'ray,  Sir,  doth  this  make  twelve  if  he 
be  sworn  i* — CL  of  Cr.  Yes,  Sir. 

Ros.  Then  I  do  not  challenge  him.  [He  was 
sworn.] 

CL  irfCr.  Crier,  count  these.  Sir  George 
Slieers. 

Crier,  Oney&c. 

C7.  f/Cr.  John  Austin. 

Crier,  Twelve.  Good  men  and  true,  stand 
together  and  hear  your  evidence. 

Tlie  twelve  sworn  were  these  :  Sir  Georcfc 
Sheers,  sir  8t.  John  Broderick,  sir  Robert 
Knightley,  Anthony  Thomas,  James  Reading, 
Anthony  Kawlins,  Thomas  Overman,  Samuel 
Lewin,  John  Pettyward,  Richard  Coldham, 
John  Heather,  and  John  Austin. 

CL  of  Cr.  Thomas  Rosewell,  hold  up  thy 
hand.  [Which  he  did.]  Gentlemen,  you  of  the 
jury,  look  upon  the  prisoner,  and  hearken  to 
bis'cause.  He  stands  indicted  by  the  name  of 
Thomas  Rosewell,  &c.  (Prout)  in  the  indict- 
ment, mutalis  mutandis. — Upon  this  Indict- 
ment he  hath  been  arraigned,  and  thereunto 
hath  pleaded  not  Guilty  ;  and  for  his  trial  bath 
put  himself  upou  God  and  bis  country,  which 
country  you  are.  Your  charge  is  to  enquire 
whether  he  be  Guilty  of  this  high  treason,  in 
manner  and  form  as  he  stands  indicted,  or  not 
Guilty.  Jf  you  find  him  guilty,  you  are  to 
enquire  what  g(K>ds  or  chattels,  lands  or  tene- 
ments, he  had  at  the  time  of  the  high  treason 
committed,  or  at  any  time  since,  to  your  know- 
le^lge.  If  you  tind  him  not  guilty,  you  are  to 
enquire  whether  he  fled  for  it ;  ifyou  find  that 
he  fled  for  it,  you  are  to  enquire  of  his  goods 
and  chattels  as  if  you  had  found  him  guilty. 
If  you  find  him  not  Guilty,  and  that  he  did  not 
fly  tor  it,  you  arc  to  say  so,  and  no  more,  and 
hear  your  evidence.  Crier,  Uidke  procla- 
mation. 

Crier.  O  yes,  O  yes,  O  yes !  Tf  any  one 
can  inform  ray  lords  the  king's  justices,  the  I 
kiug*s  Serjeant,  the  king's  attorney -general,  or  ' 
tiiis  inquest  now  taken,  of  the  high-treason  i 
whereof  the  prisoner  at  the  bar  stands  indicted,  | 
let  them  come  forth,  and  they  shall  be  heard  : 
and  all  manner  of  {XTsons  that  are  bound  to  ' 
give  evidence  on  the  behalf  of  onr  sovereign 
lo'-d  tlie  king  a^inst  the  prisoner  at  the  bar, 
let  them  come  forth  and  give  their  evidence  ; 
ibr  now  the  prisoner  stands  at  the  bar  upon  his  | 
deliverance:  or  tliey  forfeit  their  recogni- 
zance. 

Mr.  Pkipps.  May  it  please  your  lordship^ 
Mid  you  geatlemen  of  the  jury 
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Ros.  Hold  !  Hold !  I  crave  the  favour  that 
the  Indictment  may  bo  reod  in  I^tin. 

L.  C,  J,  Ay,  with  all  my  heart,  let  it  be 
read  in  l^tin.  nVhich  was  done.] 

Ros,  My  lord,  I  humbly  crave  leave  to  ipeak 
a  word  or  two. 

L.  C.  J,  What  would  you  have  ? 

Ros.  T  beg  3'our  patience  for  a  word  or  two. 
I  find,  my  lord,  as  1  told  my  lords  upon  the 
day  of  my  arraigiiment,  that  my  charge  is 
very  black  and  high  :  and  tmly  if  1  were 
guilty  of  those  things  that  .arc'  laid  to  my 
charge 

L,  C.  J.  You  are  now  tfoing  to  be  tried  for 
them.     1  hope  vou  are  innocent. 

Ros.  T  humbly  thank  your  lordship :  I  beg 
you  would  hear  ine  but  a  word  or  two^ 

L.  C.  J.  You  miist  keep  up  the  method  of 
proceedings,  your  time  is  not  yet  come.  What 
IS  it  you  would  have  ? 

jRos.  My  lord,  my  soul  abhors  these  things, 
I  thank  my  God  for  it.  1  iras  going  to  speak' 
to  your  lordship,  to  know  whether  the  words 
of  a  natural  or  a  mad- man  be  treason  in  law. 

L,  C,  J,  No. 

Ros,  Then,  my  lord,  the  ground  of  the 
question  is  this,  I  find  by  recoll^tion  and  coa- 
sideration  of  the  words  laid  to  my  charge,  that 
my  malicious  enemies  have  accused  me  of 
what  any  man  in  his  senses — 

L:  C.  J.  This  m  not  proper,  Mr.  Roeewell, 
at  this  time  ;  for  this  is  but  an  anticipation. 
You  must  bear  what  is  fint  proved  against' 
you.  We  must  keep  up  to  the  forms  of  law, 
you  shall  hare  your  mil  tinie  to  be  heard  what- 
soever you  will  say  for  yourself ;  but  vou  roust 
not  anticipate  the  cause  with  prevfous  db- 
courses. 

Ros,  I  would  only  assert  my  own  inno- 
cency. 

L,  C,  J.  Not  yet ;  you  must  not  do  it,  nor 
you  shall  not  do  it.  When  it  comes  to  your 
turn  to  speak,  you  shall  have  liberty  enough  to 
make  your  defence  as  long  as  you  will.  Go 
on,  Sir. 

Mr.  Phipps.  May  it  please  your  lordship, 
and  you  gentlemen  that  are  sworn :  the  pri- 
soner at  the  bar,  Thomas  Rosewell,  stands  in- 
dicted. That  he,  as  a  tiilse  traitor,  not  having 
the  fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the 
devil,  and  endeavouring  -to  disturb  the  peace 
and  tranquillity  of  thekmgdom,  and  to  depose 
the  king,  the  14th  of  September  in  the  dOth 
year  of  this  king,  at  the  parish  of  Itotherith, 
in  vour  county,  did  falsly,  maliciously,  and 
traiterously,  purpose  and  imagine*  to  rais?  a 
reljellion  withm  the  kini^dom,  and  to  deprive 
the  king,  and  depose,  and  put  him  todeuth  and 
destruction,  and  the  erovenjment  to  change  and 
alter,  and  tu  levy  war  a^rainst  the  king  within 
the  kingdom  :  and  these  Aneked  pnqxiscs  to 
bring  to  pass,  he  the  s:ud  Thctu.as  Kosenell, 
the  said  14th  of  S<'ptenibiT  in  the  .^6^h  vear 
aforesaid,  at  the  place  afort^aid,  fnHy,  unlaw- 
fully, maUcionsly,  seditiously  and  traiterously, 
in  acertain unlaii'fui assembly,  then  and  there 
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ooogregated,  did  tty  and  declare,  '  The  people 
make  a  flockinff  to  tlie  kini(,  anon  pretence 
of  healing  the  kind's  evil,  whicn  he  cannot 
do ;  but  We  are  they  to  whom  they  ought  to 
flodi :  for  we  are  priests,  and  i)rophet8,  that 
can  heal  their  grieTanccs.  We  have  now 
had  two  wicked  king^  t(»gethcr,  who  have 
permitted  po|)ery  to  come  in  under  their 
noses  ;  and  wliotn  we  can  compare  to  none 
but  the  most  wicktHi  Jeroboam.  Dut  if  they 
would  stand  to  the'u:  nnucipivs,  he  did  not 
doubt,  but  they  should  overcome  their  ene- 
mies, as  in  I'ormer  times,  with  rams- bonis, 
broken  platters,  and  a  stoue  in  a  sUnp:/  ^\nd 
this  is  laid  to  Ik;  against  the  thit\  of  his  alh^i- 
ance,  against  the  |ieaoe  of  the  Iking,  his  cruu  ii 
and  dignity  ;  and  against  the  form  of  the  sta- 
tute in  that  case  made  and  pruvidal.  To  this 
Uldictnient  he  has  pleadetl  not  guilty:  ii'  ue 
prove  him  gui]ty  of  this  nuittvr,  ynu  are  to  liiid 
him  guilty. 

Att.  ticn.  May  it  please  your  lordsliip,  and 
you  gentleman  of  the  jury  ;  tliese  traiterous 
wonts,  that  the  prisoner  at  tlie  liar  is  accused 
of,  were  spoken  of  in  a  St'rnioo,*  or  ure&ch  - 
iicnt  at  a  conventicle.  AikI  though  tne  gcn- 
tlouan  does  pretend  to  much  iunocency  ;  yet 
you  w  ill  fimf,  that  in  open  defiance  of  the  law, 
DO  takes  upon  him  to  preach  against  the  law, 
not  only  orthe  land,  but  men  against  the  laws 
of  Almighty  QoA :  for  he  takes  U|iod  Ifim  to 
boa  fveacher  against  a  rule,  than  which  nothing 
ia  mora  plain  in  all  the  Word  of  Uod,  viz. 
'  That  he  should  not  speak  evil  of  dignities, 
*  nor  iwrile  the  prince  of  his  peo(>Ie.'  He 
knows  tliis  to  he  the  rule  of  the  Scripture ;  and 
yet  in  his  constant  discouraes,  (as  wo  shall 
prove)  he  makes  it  his  practice  to  revilo  the 
goreniment  on  ail  aides.  \mA  bj  these  doings 
at  this  da^,  gentlemen,  you  willeasily  under- 
ataad  what  the  designs  of  these  conventicles 
are ;  only  to  nune  up  people  in  stditioo,  and 
Iraao  them  up  to  rmuion ;  thai  they  may  be 
ready  to  break  out  into  it  when  their  teaoiiers 
advise  them  to  it.  We  shall  call  our  witnesses, 
sind  prove  to  you*  that  this  is,  and  has  been  the 
convtaat  tenor  of  bis  discourse,  viz.  Reviling 
of  the  government ;  and  there  is  ainu>si  nu 
teat  uf  islcriptnra,  but,  in  his  way  of  penerting 
it,  bo  has  turned  against  the  goCcnimeiiL  We 
ahdl  shew  this  to  be  the  habitual  course  and 
practice  of  hira  who  preteods  to  bo  so  honest 
and  00  umocent  a  man.  Crior,  call  £hsabotli 
8autfa^»*-'-41ilton,  and  Farrar. 

Then  some  of  the  counsel  at  the  bar,  being 
talking  among  themselves,  the  Lord  Chief 
Justice  reproved  them  for  it. 

X.  C.  J.  Look  you,  gemlorooa,  you  must 
not  have    interlocutiona   among   youraoWes.  I 
"  '*-  -  I 

*  See  something  concerning  a  Sermon  being  | 
OB  overt  act  of  troaaon  in  the  arguments  con-  ; 
Qtming  the  examination  of  Daniol  feUuart, 
when  be  was  &r  the  third  time  prodnced,  as  a  ' 
vitncaa  for  the  prisonnr  in  Uardy^  GaM,  a.n.  • 
17fta,  in  tfaii  CoUnolM. 


And  you,  Gentlemen  of  the  Jury,  I  must  tell 
you,  if  any  one  whisper  anv  of  von,  you  oucrht 
to  acqiuuut  the  court  with  it.  It  is  your  duty 
to  be  dii*ccted  by  the  court,  and  the  cvidcnrr. 
Hire  is  a  man's  life  in  nncstion,  and  that  is  a 
vcrj'  Meighty  thing ;  and  von  must  not  take 
any  private  insinuations,  Tiut  only  hearken  to 

J ^our  evidence,  and  mind  what  is  spoken  pub - 
iciy,  tliiit  the  priMnt-r  may  be  able  to  gi\e  an- 
swer to  if. 

Ros.  I  hnmblv  iliank  \oiir  lonisliip. 

Att.  Cit'ii.  Wlicre  arc'Mrs.  Hilton  and  Mrs. 
Smith  ?  [They  were  all  sworn.] 

lios.  1  do  humbly  n-qnest  one  favour  of  the 
court. 

L.  C.J.  What  would  you  have  I* 

l\i^,  I  humbly  U-g  thry  may  be  ei'amincd 
st'jjtiratmi, 

I'.  C.  J.  Tlicy  shall. 

Ron.  I  liinnbly  thank  your  lordship, 

L.  C.  J.  Who*  do  you  begin  withal,  Mr.  At- 
toriic}  ? 

M  r.  Jonet,  My  lord,  wc  sliall  begin  with  Mrs . 
Smith. 

L.  C.  J.  Then  you  must  make  way,  that 
the  other  witn«.'S}tes  looy  go  out  of  hearing.  You 
Criir,  inak4>  way  for  them  ;  and  see  that  they 
he  stt  where  they  may  not  hear.  [WhicK 
waisdoni'.] 

Jtt,  Otn,  Come,  Mrs.  Smith,  pray  give 
my  loitl  and  the  jury  an  account  whether  you 
ha>e  beon  at  any  meeting,  ^bere  this  gentle- 
man has  been  ?  Whether  you  know  him  ?  and 
what  you  heard  of  him  ? 

Umifk.  I  heard  him  say  this— - 

L.  C.  J.  Hold  a  little.  What  is  this  woman's 
name,  Elizabeth  Smith  ? 

Alt.  Gen.  Yes,  my  lord.  W#re  you  by  at 
any  of  his  conventicles  ? 

Hinith.  Sir,  1  have  been  ever  since  the  SOth 
of  July,  until  that  day  for  which  he  was  taken, 
but  one  Sunday. 

Au.  Gen.  (iivc  my  h>rd  an  account  of  what 
you  hoariL — Smith,  Yes,  Sir. 

X.  C.  J.  Where  was  it  that  his  meeting-house 
was  ? 

Smith.  I  le  had  several  houses,  private  houses, 
and  a  iiublic  house  of  his  own. 

L.  C.  J.  Where  ?  In  what  place  ? 

Smith,  in  Salisbury -street,  near  his  otvo 
dwelhng. 

J..  C.  J.  ^Vhcre  is  that  ? 

Smith,  la  Uotherhith. 

L.  C.  J.  Yiiu  were  freipiently  thero  yon 
say  ?^iimith.  Yes,  my  lord. 

L.  C.  J.  \!^'iuit  number  of  people  might  he 
there,  as  you  guess  ? 

Smith.  1  bdie\e  there  might  be  400  people, 
or  300  commonly. 

L.  C.  J.  What  sort  of  people  were  they  ? 

Smith.  Men  and  women,  house-keepers. 

L,  C.  J.  Welt,  what  did  you  hear  him  sav  f 

Smith.  1  can  give  you  an  account  of  hk 
sermons  t^oseral  «kiys. 

L.  C.  J.  Do  so. 

Smith.  The  first  notice  that  I  took  of  any 
thing  cuuceruiug  the  government,  waanpott. 
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the  t7lli  ef  Anguat,  and  that  ^vaa  concerning 
hia  wa^ttty  ;  and  then  in  bis  prayer  atYer  ser- 
mon, he  wished  he  might  notoflfend  God  in 
watuig  far  the  kin^  ;  but  that  it  migiit  please 
Qoa  to  open  his  eyes,  and  the  times  might 
turn. 

Ati,  Gen,  What  other  things  hsFC  you 
iiaard  him  say  ? 

Smith.  The  next  time  Uiat  I  heard  bim  was 
the  D^t  Sunday  again,  and  that  was  in  West- 
hme,  in  a  house  there,  and  then  be  was  speak- 
ing of  Sodom  and  Gomorrah,  and  he  brought 
in  this  proof,  not  doubting  hot  it*  there  had 
been  ten  righteous  persons,  the  city  bad  not  been 
destroyed:  but  he  did  not  mean  recor- 
ders, nor  kird-mayors. 

JtOt.  What  day  was  that,  mistress  ? 

Smith,  The  32d  of  August. 

Att,  Gen.  Well,  what  did  you  hear  him 
epeak  upon  the  day  in  the  indictment,  the  14th 
or  Seplcf liber  ? 

Smith.  He  sakl,  *  The  people  maiU;  a  dedv- 
'  ing  to  the  king,  to  cure  tne  king's-evil,  which 

*  he  could  not  do  ;  but,*  says  he,  *  we  are  they 

*  they  should  flock  unto,  for  we  .ire  priests  and 
*prophetfl|,  tbatbv  our  prayera  cim  cure  their 
^grierances.'    lie  said,  MVe  hare  now  had 

*  two  wicked  kings  together,  which  hare  per- 
'  mitted  Popery  to  come  in  under  their  noses, 

*  and. could  be  compared  to  nothing  but  to  most 
'  wicked  Jeroboam.'  And  then  atWr  he  had 
preached  a  good  while,  again  he  saiil,  *  If  they 
^  wonM  stand  to  their  principles,  he  did  not  iear 

*  but  they  should  overcome  their  enemies,  as 
'  in  fbniier  times,  witli  broken  platters,  rams- 
'  horns,  and  a  stone  in  a  sKng.' 

L.  C.  /..When  was  this? 

Smith.  This  was  upon  tlie  14ih  ofHeptember. 

JL  C.  J.  Where  was  it  ? 

Smith.  At  one  Captain  Daniel  Weldy^s 
house. 

L.  C.  J.  What  is  he,  a  seaman  ? 

Smith.  Yes,  and  he  prayett  for  him,  being 
then  at  sea,  and  his  sonhotn,  who  was  ill. 

L.  C  J.  How  many  do  you  think  might  be 
present  there  at  that  lime  ?* 

Smith,  Tliere  was  a  low  parlour  full,  and  a 
little  room  up  six  ^teps ;  and  where  he  ])rcached 
was  up  one  pair  of  stahv,  there  was  a  large  roQm 
and  ajufarret. 

L.  C.  J.  Hliere  did  he  stand  ? 

Smith.  In  the  door-case  of  that  room,  that 
the  sound  might  go  up  and  down. 

X.  C.  J.  How  noany  people  in  number  might 
there  be,  tliink  you  ? 

Smith.  1  cannot  tell,  my  lord;  a  great 
many. 

X.  C.  J.  How  many,  as  nigh  as  you  can 
guess  or  think  ? 

Smith.  Several  hondreds  of  them. 

X.  C.  J.  Do  you  know  any  of  them  ?  Were 
they  people  of  any  quality  ? 

Smith.  Yes,  1  know  a  great  many  of  them  ; 
•ereral  of  tbem  are  in  the  court,  and  about  the 
hall  now. 

X.  C.  J,  Who  stood  at  the  door  and  let  you 
hiF 
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Smith.  One  Mr.  Paul  Shed;  and  he  was 
angry  at  ray  cominj^  with  pattens,  for  tliey 
made  an  impression  -m  the  ground,  and  gave 
notice  to  others,  that  there  was  company  there : 
and  I  promised  bim  I  would  come  no  more  with 
them. 

Just.  IValcot,  Was  he  door-keeper  ?  What 
is  he? 

Smith,  A  brasier,  I  think. 

Just.  Hollotcat/.  Had  you  any  notice  of  a 
conventicle  that  uas  to  be  there  ? 

X.  C.  J.  Ay ;  tell  us  how  you  came  thitlier  ? 

Recorder,  (Sir  Thomas  J enner.)  How  came 
you  to  find  it  out  that  there  was  a  meeting  at 
such  a  place  ? 

Smith  ^  At  first  1  found  it  by  dogging  of 
people  as  they  went  along ;  and  aiUrwarda, 
there  were  people  set  commonly  at  a  place 
calletl  Cherry*  garden  stairs  to  give  notice  ;  and 
sometimes  I  asked  there,  and  sometimes  I  went 
to  Mr.  Shed's  house  to  euquiro, 

X.  C.  J.  Shed,  you  say,  was  present  there 
then  ? 

Smith.  Yes,  he  let  me  in. 

X.  C,  J,  What,  he  was  the  man  that  ma- 
naged tlie  conventicle.  He  was  clerk,  I  sup* 
pose  ;  was  he  not  ? 

Smith,  I  never  heard  him  say  Amen  ;  but  I 
hare  heard  him  expound  in  the  conTenticIe 
sometimes.     - 

X.  C.  J.  Oh,  he  was  a  journeyman  preacher, 
it  seems.  t 

Recorder.  Pray  was  there  any  store  of 
Watermen  and  Seamen  there  ? 

Smith,  Yes,  abundance  from  Rotherhith,  or 
thereabouts. 

X.  C.  J.  Which  way  came  all  the  people 
that  were  there  ? 

Smith,  From  Deptford  and  Rotherhith,  and 
all  thereabouts. 

L.C.J.  Wasitnearthe  water-side? 

Smith.  Yes,  not  far  from  it. 

X.  C.  J.  Well,  Mr.  Attorney,  have  you  any 
more  questions  to  ask  her  ? 

Att.  Gen.  No,  1  think  not.  Mrs.  Smith, 
vuu  have  beard  hirn,  you  say,  at  other  days ; 
how  did  he  use  to  treat  the  government  in  hia 
preaching  at  otlier  times  ? 

Rjos.  My  lord,  I  beseech  your  lordships  to 
tell  me  whether  these  questions  are  proper  to 
be  put,  it  not  relating  to  the  matter  tliat  1  am 
accn^ed  of? 

X.  C.  J.  Yes,  yes,  to  cive  an  account  of 
the  disjyosition  of  your  mind  ;  \cty  proper  as 
can  be. 

Ros.  Because  it  is  not  part  of  my  charge, 
and  I  cannot  be  prepared  to  answer  it. 

X.  C.  J.  When  the  .king's  counsel  have 
done  with  her,  you  may  ask  her  any  questions^ 
but  you  must  let  them  go  on  first. 

Att.  Gen.  My  lord,  it  is  chaiged  that  he 
spoke  these  words  with  a  traiterous,  malicious 
mind ;  and  what  better  evidence  of  such  a 
mind  than  his  usual  discourses  ? 

Smith.    The  3 1st  of  August,  I  heard  him 
preach  at  Paul  Shed's  house ;   and  there  he 
preached  that  there  was  a  certai!i  great  man,  tfiat 
M 
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)vr'\  aUlie  npper-eiid  of  Grace-churcli-street, 
..   t.l<  time  eighteen  years  aisfODe  ;  1  name 
-lyshe,  youall  kno\r  him  uhom  I 
And  tiiere  came  a  certain  poor  roan  to 
h"  '1  as  i<«>t  a  poor  man  neithtnr,   but  a 
•ai  '•  !^v  trn'Jr,  'one  th:it  wroui^ht  for  his 


I 
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U'yT'.i^  aiMtiiiini?  man;  and  told  that  creat 
i!:aii,  it'lj<  \)oi!id  tukc  his  advice,  he  would  tell 
ijim  how  to  uiiench  the  fire,  but  he  pished  at 
it,  anti  made  liij^ht  of  it,  and  would  not  take 
his  ad^  iet*.  VV  hich  if  it  had  not  been  for  that 
Ifreat  man,  and  the  lord  mayors  and  sheriffs 
that  have  lieen  since,  neither  tnat  fire  in  I^on- 
don,  nor  the  fire  at  Wapping;,  nor  the  fire  at 
{ijouthwark,  had  gone  so  far  or  conic  to  what 
they  did. 

L.  C.  J.  llicrc  wAn  a  great  man  that  lirctl 
tX  the  upper-end  of  (jrace-chiircb-strect ! 
Who  did  he  mran  by  that? 

Recorder.  He  meant,  we  suppose,  sir  Tho- 

u-i 
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testified  ;  but  do  not  preach  to  her.  It  is  not 
your  work  to  catechise  the  witnesses,  that  is 
the  duty  of  the  court,  and  we  shall,  no  doubt, 
take  care  to  do  our  duty.  And  I  will  tell  her, 
to  save  your  nreachment,  she  is  in  the  presence 
of  the  great  God  of  heaven  and  earth,  before 
whom  Me  must  appear  at  the  great  day  of 
judgment,  to  give  an  account  ot  every  word 
we  speak.  /Sid  you  are  under  an  oath,  and  if 
in  case  you  tell  one  tittle  of  a  lye  in  your  testi- 
mony against  the  nrisoner  at  the  bar,  who 
stands  now  to  be  tried  for  his  life,  it  will  be  just 
with  the  great  God  to  sink  you  down  into  hell- 
fire  inmiediately.  Tliereiore,  I  require  you, 
upon  your  oath,'  not  to  speak  one  word*  but 
what  IS  truth. 

Smith,  My  lord,  1  assure  you,  I  will  rather 
say  less,  than  add  any  one  tittle. 

I.,  C.J,  Mr.  Roiewell,  ask  her  what  you 
will,  but  flo  not  give  yourself,  nor  us,  the 
trouble  of  a  preachment  to  teach  her  the  obli- 
^tion  of  an  oath  ;  for  she  very  well  knows. 
It  seems,  what  it  is,  and  says  she  will  rather 
speak  less  than  more  than  the  truth. 

Km.  I  humbly  thank  your  lordship  for 
what  you  have  said  to  her.  Mrs.  Smith,  pray 
was  you  at  Rothcrhith  the  14tli  day  of  Sep- 
tember ? 

Stnith,  Yes,  that  I  was. 

Hoi.  Did  you  come  alone?  or  whom  came 
with  you  ? 

Smith .  Mrs.  Hilton  came  along  with  me, 
and  another  gentlewoman,  and  Mr.  Shed  let  us 
in  alt  together. 

Has.  Who  14  that  Mrs.  Hilton  ? 

Att.  Gen,  You  will  see  her  by  and  by,  Mr. 


mas  li!oud\%orth,  that  was  lonl-mayor  at   the 
fire-time. 

X.  C.  J,  He  did  not  live  there  then. 

Recorder.  It  seems  he  said  so. 

Alt,  Gen.  Pray  Mrs.  Smith,  let  me  ask  you 
one  question.  How  far  were  you  off  from  hiro ; 
and  where  did  yon  sit  this  14th  day  of  Sep- 
tember, when  you  heard  him  say  tliosc  wonis 
you  speak  of  r 

Smith.  I  sat  upon  thebc<l,  and  he  uas  stand- 
ing at  the  door. 

Ait.  Gen.  My  lord,  uehave  done  with  this 
whnesi  at  the  present. 

L,  C.J.  Now,  Mr.  Rosewell,  if  you  will, 
you  may  ask  her  what  qu(*8tioiis  you  pleosi'. 

i^os.  *My  lord,  1  was  before  guing  to  beg  , 
your  punlon  for  my  weakness,  being  altogether  j  Rosewcll. 

unac<niainted  \>itli  these  things :  and  that  yon  |      Roi,  Where  did  you  meet  ti^g^her  ? 
would  l<K)k  upon  me  as  one  that  is    ' 


f/Z/i,  and  partfon  any  thing  that  eonics  from  me 
iinpcrtinently.  I  cannot  Kp(*ak  to  her  as  a 
hiwyertosift  her,  and  search  out  the  truth;  > 
will  your  lordship  give  mc  lea\e  to  speak  to  j 
her  as  a  divine  ? 

L,  C.  J.  .Ask  her  what  (piestions  you  will,  | 
hut  we  will  not  have  any  ot  vonr  preachuunts  | 
here.     You  must  consiiler  wl»cie  voii  are,  you  I 
arc  not  now  in  your  pulpit,  but  at   tfit  bur  ;    I 
assure  you  wc  no  not  intend  to  nntkc  a  cf  ii- 
venticlc  of  the  King's -bench  ruurt. 

Kof.  My  lord,  1  mcuut  oidy  to  endeavour  to 
convince  fier,  by  putting  sontc  questions  like  a 
divine,  to  her.  For  I  pity  thcin  though  they 
envy  me  ;  and  I  bless  my  God,  have  prayed 
fur  thom  many  times  since  my  imprisonment. 

L,  C.  J,  Well,  well ;  do  not  stand  to  com- 
mend yourself  now,  this  is  not  your  time  of 
makings  yonr  defence :  Only,  if  you  will  ask 
this  witness  any  qnesticms,  you  may. 

Ro*.  You  are  under  an  oath,  niistrcss. 

Smith.  I  am  so,  Mr.  Roscwell. 

Ros,  Are  you  sensible  what  an  oath  is,  and 
the  great  obligation  you  arc  iin Jer  by  it  to  tes- 
tify nothing  Gut  the  truth  ?  As  you  will  answer 
it  to  the  great  God 

L.  C.  J.  Look  you,  Mr.  Roscwell,  at^k  her 
any  questions  to  the  business  that  she  hw  here 


Srnifh.  Mrs.  Hilton  lay  ^ith  me  nil  night, 
and  we  wen*  t<»gether  the  day  before. 

Ros.  ^Vliat  time  did  \  ou  come  thither,  pray. 
miMi-e«is? 

Smith.  I  rame  thither  before  seven  of  the 
chK-k,  befonr  you  came.  Sir. 

Rvs.  .And  rpnij  who.-tc  house  came  yon  to 
at  Riitlieihith  :' 

Sniifh.    We  are    informed  it  ^as  captain 
\\  fhiy  's  Immisc. 

Ros,  Are  you  sure  it  was  his  house  ? 

Srnith.  Astluy   did  tell  us,  it  was  captain 
Daniel  W  ihly's. 

Rot.  1  pray,  mistress,  what  room  were  you 
in  there :' 

Smith.  We  wtre  up  one  pair  of  stairs.  There 
is  a  little  room  we  come  at  sooner;  but  we 
were  in  the  room  uith  tin*  bed ;  and  there  was 
one  Mr.  Atkin>on  thtre  that  was  in  moom- 
ing,  and  there  were  two  or  three  boys  of  his 
with  iiim  that  sat  iinon  the  bed,  and  their  shoes 
were  plucked  off,  that  tliey  mi^ht  not  dirt  the 
bed;  and  I  ga\ehim  hisboy's  shoes  from  under 
the  bed. 

Ros,  Pray  where  did  1  stand,  mistress,  do 
you  say  ? 

ttmith.  In  the  door-case. 

X.  C,  J.  What  boy  is  diat  you  speok  off 

Smith.  Two  boys  that  came  in  with 
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Jtof.  Pri(v  how  did  the  service  be^n  ? 

Smith,  Vbu  took  your  text  out  of  the  '2 1st  of 
Genesis ;  that  was  the  ch'iptcr,  to  the  hevt  of 
iny  reqsemlinuice. 

Rot.  But  I  ask  you.  Mistress,  how  did  the 
wonhJD,  the  service  bcg^n  ? 

L,  C,  J.  You  meau  your  prayer,  you  do  not 
use  to  call  it  service. 

Smith.  You  made  a  prayer. 

Rot.  Was  it  begun  with  a  chapter,  or  a 
Pftaloi»orhow? 

Smith.  There  was  no  psalm  ;  a  long  prayer 
3'ou  made,  as  you  use«l  to  do  formerly. 

Rat.  How  long  was  that  ? 

Smith.  It  was  always  usal  to  he  about  three 
quarters  of  an  hour  long. 

Rot,  Was  there  any  chapter  read  ? 

Smith.  There  was  no  chapter  before  you 
took  your  text,  as  I  heard,  and  J  was  there  *be- 
loreyou^ 

Hot.  Upon  what  occasion  then  ^vere  tliese 
words  spoke,  if  there  was  no  chapter  read  ? 

Smith.  I  say  there  was  none  till  you  took 
your  text,  and  thun  you  spoke  those  words. 

Rot.  But  how  came  those  words  in  ? 

Smith.  You  always  took  a  nhole  chapter, 
and  expounded  all  along. 

Rot,  A  long  text  for  one  sermon,  mistress. 

L.  C.  /.  Yes,  yes,  we  know  you  ha\e  a  fine 
vay  of  preaching. 

Kot.  Well,  Mistress.  Ujion  what  verse  of 
the  chapter  were  these  words  spoke,  about 
flodufig  to  the  king  to  cure  the  king's  evil  ? 

Smith.  I  cannot  be  punctual  to  the  particular 
verse. 

L.  C  J.  Nay,  I  suppose  you  seldom  keep 
to  your  text.  I  am  sure  there  was  never  a 
verse  in  any  chapter  that  warranted  tlie  speak- 
ing of  any  suidi  words  as  these. 

Smith.  My  lord,  1  cannot  be  punctual  to 
the  particular  verhc.  It  was  x;ithiu  live  or  six 
verses  of  the  Ix'giuning,  I  bilievc. 

Rot.  Then  uiion  what  occasion  came  in  the 
words  about  the  two  wicked  k'unrs  f 

SmitL  In  preaching  you  brought  it  in  hy 
other  proofs. 

L.  C.  J.  Why,  man,  there  cau  be  no  occa- 
sion forsiieakiug  of  those  words.  Vdu  sjioke 
tliein  without  any  occasion  at  all.  \o  i)o<1y 
can  tell  what  occasion  you  had  to  speak  them. 

Ros.  But,  my  lord,  I  supposi^  there  ntay  lie 
some  coherence  in  luy  discourse.  I  would 
know  how  they  were  brourj^ht  iu  ? 

L.  C.  J.  Who  can  tell  the  occasion  ?  Do 
you  ask  me  what  reason  any  man  has  to  speak 
treason  ?  I  tell  you  there  is  none  at  all  to  be 
^ven  for  it. 

Smith.  One  of  your  proofs  in  your  preach- 
ing was  concerning  Dalilah  and  Sampson,  attd 
yon  brought  in  that  proof  coiicerning  the  king^s 
using  of  women,  it  was  out  of  the  J  udges.  And 
he  aaid  he  did  not  <jue.stion,  but  that  hi  the  end 
the  whores  would  serve  the  king,  as  that  wbore 
Hililahdid  Sampson. 

JL  C.  J.  Was  this  at  the  same  time,  upon 
the  Mine  day  ? 


Smith,  Yes,  it  was  upon  the  11th  of  Sep- 
tember. 

Roi.  If  it  please  you,  my  lord,  these  arc 
not  words  that  are'  charged  in  the  infor- 
mation  

L.  C.  S.  You  draw  it  U|M>n  yourself  by  your 
questions. 

Hot  If  they  were  spoken,  (upon  thaH^y- 
pothesis,  I  say,  if  they  were  sMoken  ;  but  I 
deny  the  thi-sis,  I  abhoV  the  thoughts  of  them) 
I  would  know  bow  they  were  brought  in,  imder 
what  verse  ? 

L.  C.  J.  Ay,  I  take  you  right  as  to  that, 
you  do  deny  it ;  and  the}'  an*  not  in  the  iu- 
dictment. 

Smith.  I  cannot  be  punctual  as  to  the  verse. 

Ros.  Vniv  upon  livhat  account  did  come  in 
the  two  w  icted  kings  i* 

Smith    1  cannot  tell  the  verse,  truly. 

Ros.  How  came  in  that  about  Jerciboara  ? 

L.  C.  J.  How  can  she  tell  how  you  bring  in 
treason  ? — Rot.  My  lord 

L.  C.  J.  Nay,  pray.  Sir,  hear  me  a  little. 
You  shall  lia\eall  the  liberty  to  def«>nd  your- 
self that  the  law  can  allow  of.  We  are  ae» 
countable  to  the  law  upon  our  oaths  to  do  jus- 
tice, and  are  as  much  accountable  to  Heaven 
for  our  actions,  as  you  or  any  pristnier  that 
comes  to  this  bar  is  to  the  law  iur  your  ac- 
tions, liut  do  you  ask  what  reason  ymi  spoke 
treason  for  ?  1  tell  you  no  reason  cau  be  given 
for  it 

Just.  IIol.  Do  you  think  any  of3'our  audi- 
tors can  give  an  account  of  the  connection  of 
your  whole  sermon  ? 

L.  C.  J.  When  you  talk  besides  the  cushion, 
do  you  think  any  man  alive  is  able  to  give  ati 
account  how  you  come  to  ramble  and  talk 
treason  ? 

Ros.  Can  you  tell,  mistress,  when  that  was 
spoken,  of  standing  to  their  principles,  and 
tne'.r  rams'- horns,  \c. 

Smith.  That  was  at  the  latter  end  of  your 
scnnon. 

L.  C.  J.  ^>  hen  yon  hail  said  there  were  two 
wieked  kings,  tlion  presently  you  w»Te  for 
sUiudiug  to  your  principles,  and  overcoming 
your  enemies. 

Just.  liof.  It  seems  she  was  very  intent  upon 
your  sermon. 

L.  C.  J.  For  my  part,  I  wonder  she  can  re- 
member so  much  as  she  does.  It  is  nmch  she 
can  remember  such  stuHTus  this. 

Uos.  Tin-  <;iid  of  truth,  my  lord,  I  hope 
will  manifest  the  truth,  i*ray*  mistri'ss,  were 
these  words  spoken  one  jusl  alter  another  in 
my  discourse  i' 

'Sf/tith.  No,  they  were  n^t ;  but  they  were 
all  spoken  at  that  time. 

Just.  Hoi.  Have  you  done  with  her  ? 

Ros.  No,  my  lord,  J  humbly  besc-ech  your 
favour  and  i>atience  a  little.  iVay,  mistress 
Smith,  did  you  write  ? 

Smith.  Idid  n<»t  write  till  I  came  home,  and 
after  I  came  home  I  did  write  it  down.  Several 
tliat  were  there  did  wriie  down  your  sermon. 

Rot.  SevcrtU  of  whom,  do  you  m&iu  ?  ^ 

Smith.  Several  of  your  congregation,  Sir. 
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Bm.  Did  your  companions  wxitit?  And 
pray  where  did  you  firsi  write  down  tbew 
woniBf 

Smith.  AfVer  I  cuine  home  I  let  them  down, 
word  tor  word  to  a  tittle,  as  they  were  spoken, 
as  near  as  I  could  remember  what  you  spoke. 

JRoi.  Was  any  body  with  you  when  you  set 
them  down  ? 

Smith,  Yes,  my  own  family  saw  me  write 
them  down;  and  the  other  witness  was  uith 
me ;  and  ahertiards  we  went  to  the  Bnll  and 
Houth,  the  Quaker's  niectinif- house. 

Rot.  What  oUier  witnesses  were  by  when 
yon  set  theiu  down  ? 

^  Smith.  There  was  my  husband,  my  apprcn- 
ticp,  and  my  child. 

Ros.  And  did  you  set  them  down  just  ex- 
actly as  you  have  sworn  them  upon  this  in- 
dictment? 

Smith.  Yes,  to  the  best  of  my  knowledge. 

Rot.  Upon  your  oath,  in  the  presence  of  the 
great  Cjo«i,  did  you  set  them  down  as  they  were 
spoken  f-^mith.  Yes,  I  tell  you. 

X.  C.  /.  Ay,  1  would  ask  vou  that  question ; 
did  yon  (1  speak  to  you  as  m  the  presence  of 
the  great  God,  and  upon  your  oatli)  set  down 
his  words  ju^  as  he  spoke  them  in  substance  ? 

Smith.  Yes,  1  did  to  the  same  substance  as 
near  as  I  could  remember. 

Ray.  Pny  what  other  words  were  spoken 
bctwf-en  ilipse  words  in  the  indictment,  if  they 
were  not  all  spoken  together  ? 

Smith.  One  thing  1  do  remember  more  that 
you  said  that  day.  You  said  there  y\ as  a  word 
they  calle<l  canting ;  but  for  your  part  you 
did  not  unilcrstand  what  it  meant,  unless  it 
were  this ;  ^'ou  said,  y«m  chanced  to  go  by 
one  of  the  (:rrat  churches  ;  where  peeping  in, 
you  saw  a  uiau  with  h  white  snrplice,  and  the 
organs  wvni  g««inir,  andtliey  were  canting,  and 
singing  the  Litur.y,  the  Creed,  and  the  Ten 
Commaiidmciits,  with  a  lln-ha-ha-hu-ha.  For 
your  part,  you  wore  nshaiiicd  to  hear  it :  and 
this  you  said  was  all  the  canting  you  knew. 

Att.  Gen.  You  will  draw  this  u|>on  yourself. 

Rot.  I  am  sorry  to  hear  this  indeed,  my 
lord. 

L.  C.  J.  So  am  1  too,  with  all  my  heart,  I 
will  nssiiri*  you. 

Rot.  You  say  you  set  down  the  words  the 
same  day,  when  you  came  home  ? 

Smith.  Yes,  1  resolved  so  to  do,  when  I  came 
away  from  the  meeting,  to  write  them  do\in  as 
soon  as  J  came  home. 

Rot.  Did  you  confer  with  any  body  about 
these  words  ? 

Smith,  Not  till  I  came  to  a  justice  of  peace, 
and  discovered  it. 


Ro*.  What  justice  of  [leacc  was  that  whom 
you  discovered  it  to  ? 

Smith.  The  Reconlor  of  Ijondon. 

Rot.  And  you  swear  these  were  the  words 
that  I  spoke  ? 

Smith.  Yes,  as  near  as  I  can  remember. 

L,  C.  /.  If  she  swear  the  substantial  part  of 
them,  it  is  enough,  though  the  fery  exact  Mords 
she  doth  not  swear :  for  the  words  arc  laid  in 


this  indictment  in  lAtiOi  and  by  way  of  as  • 
sertion. 

Rot.  Your  kntiship  will  pardon  my  weak- 
ness, I  am  ignorant  of  the  law. 

L.  C.  J.  And  we  will  take  oare  yoa  dial! 
have  nothing  done  to  your  prejudice  that  'w 
against  law. 

Rot.  1  humbly  thank  your  lordship.  Mis- 
tress 8inith,  upoii  your  oath,  you  say  Mr.  Shed 
was  at  that  conventicle  ? 

Smith.  Yea,  he  let  me  in  at  the  door,  and 
was  angry  with  me  that  I  would  come  so  near 
the  plao«r  with  my  |)attens ;  he  said  it  might 
give  occasion  of  suspicion. 

Rot.  You  were  saying  you  heard  him  ex- 
pound.    Where  was  that  pray  ? 

Smith.  Yes,  that  1  did,  at  Mr.  CrooLihanks's 
house  ;  and  I  heard  him  anotlier  time 

Rot.  What  was  the  day  in  August  that  you 
say  you  came  lirst  to  hear  me  ? 

Smith.  I  do  not  say  it  was  in  August,  but  in 
July,  that  I  came  first  to  hear  you,  the  30th 
of  July. 

Rot.  You  say  I  preached  in  the  public 
meeting-place  ;*what  day  %ras  that,  pray  ? 

S^tith.  The  1 0th  of  August,  to  the  best  of 
my  remembrance ;  it  was  the  foutb  Sunday, 
as  f  remember,  that  1  heard  you  there. 

Hot.  Have  you  not  sworn  apinst  conren- 
ticles  in  other  places  ? — Smith,  Yet. 

Rot.  What  con? cuticles  ? 

^ith.  If  my  lords  please  to  aik  mc»  I  shall 
give  an  account. 

Hot.  Have  you,  or  have  yoa  not  ? 

Smith.  Yes,  several ;  thoufrii  I  never  heard 
any  thing  spoken  in  any  of  Uiem  against  tht 
king,  but  at  your's. 

Rot,  Did  you  swear  a  conventkle  against 
one  Mr.  Hales  ? 

Smith.  I  swore  it  by  confession. 

Ros.  Were  you  at  that  conventicle  ? 

Smith.  No,  1  was  not,  hut  I  swore  it  by 
confession. 

Ho*.  What  day  was  that  conTcntide  ? 

Smith.  As  they  told  us,  it  was  the  13th  of 
Julv. 

knt.  >Vas  there  any  thing  dont  upon  that 
oonvictiou  ? 

Smith.  Yes,  he  paid  his  money  that  was  set 
upon  him,  and  never  made  any  appeal ;  his 
wife  confessed  it. 

Rot.  What  other  conventicles  have  you 
been  at  ? 

Smith.  Concerning  you,  do  you  mean  ? 

Rot.  No,  any  other  "conventicles  of  the  Fa- 
natics that  you  have  sworn  against  ? 

Smith.  1  do  not  know  whether  that  be  a 
proper  question. 

Rot.  y\  hat  say  yon,  mistress  Smith  ? 

L.  C.  J.  No,  no ;  that  ym  must  not  ask  her, 
that  is  to  accuse  herself. 

Just.  Hoi.  You  must  not  ask  her  any  Htung 
but  that  yon  stand  here  charged  with. 

L.  C.  J.  You  must  not  ask  her  any  thing 
that  may  make  her  obnoxious  to  any  penallj. 

Just.  Walcot.  Do  you  ask  her  any  othwr 
questions  ? 
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Hoii  I  will  (ireieiitly,  my  lord,  I  beg  your 
palienoe. 

L.  C  J.  Ay,  ay,  teke  your  own  time. 

Rot.  Pray,  Mistress  Smith,  were  yon  a 
wihiesi  affamst  a  ooDventicle  at  one  Mistress 
Batho's  ? 

SMh,  Yes,  that  I  had  by  confessioD  of  Iter 
own  mouth. 

Rot,   Was  there  not  some  money  offered 

X.  C.  /.  That  is  not  to  be  asked,  yoa  must 
0ot  ask  her  any  question  that  may  make  her 
aieeoae  herself' criminally. 

Smith.  Never  by  me,'Mr.  Rosewell. 

Jlor.  I  beg  your  lordship's  pardon— -« 

L.  C.  J,  1  will  tell  you  the  reason  for  it, 
and  itis  that  which  ought  to  be  satisfactory  to 
you  or  any  body.  They  are  not  bound  to  an- 
swer any  questions  that  you  ask  the  witnesses, 
whereby  tney  charge  UiGmscUes  with  any 
crime,  or  by  answering  may  subject  themselves 
to  any  penalty.  Whether  it  be  so,  or  no,  you 
must  not  ask  them,  but  prove  it. 

Smith,  I  nerer  did  oiter  any,  my  lord. 

Rot,  I  thought  I  might  offer  any  thing 
against  what  she  bad  sworn. 

JL  C.  J,  Prove  what  you  can  in  your  time ; 
but  do  not  ask  her  any  such  questions.  The 
law  is  so,  and  the  same  for  you  as  it  is  for  every 
body  else. 

An,  Mistress  Smith,  you  swear  these  words 
were  spoken  in  the  forenoon  upon  that  place, 
the  Slst  of  Genesis,  one  after  another  Y 

Smith.  Yes ;  those  wonls,  as  near  as  I  can 
speak  them,  were  spoken  then. 

X.  C.  /.  Are  thoae  the  words  you  heani  at 
that  time  ? 

Smith,  In  substance  they  arc,  my  lord  ;  as 
near  as  I  can  discover. 

Rvs.  1  have  no  more  questions  to  ask  her  at 
|iresent,  my  lord. 

*  Att,  Oen.  IhTiy,  Mistress  Smith,  since  he 
has  started  such  a  question  ;  have  you  been 
tampered  with,  and  been  offered  any  money  ; 
and  M  hat,  and  for  what  ? 

Smith.  There  came  one  Cartwright,  and  one 
Norton  to  me  one  day,  1  cannot  give  an  ac- 
count exactly  what  day  it  was  ;  and  first  they 
spake  to  me  about  Mistress  Batho's  business, 
and  afterwards  they  M\  into  discourse  about 
Mr.  Rosewfll,  and  they  told  mo,  They  won- 
dered I  wouki  have  my  hand  in  any  man*s 
blood.  Said  I  to  them,  Suppose  you  had  lirard 
what  I  did,  what  would  you  have  done  ?  Says 
Mr.  Norton,  you  hatl  hotter  take  20  guineas. 
and  not  appear  against  him ;  said  he  ;  not  that 
any  body  that  I  know  of  that  he  is  concerned 
with,  will  give  you  that  sum  of  money,  but 
yon  had  Mttertakeit.  Knys  I,  what 'is  the 
truth  no  money  nor  gold  shall  buy  me  off  fi-om 
telling.  What  was  truth  1  wotild  R}»oak,  and 
no  more  ;  and  I  liad  already  given  cvidt'iuv  of 
it,  and  would  not  retract  ft.  Said  Mr.  Cart- 
wright  then  to  me,  but  if  you  had  not  disco- 
TcnM  it,  no  body  else  would.  Said  I,  yes, 
others  beard  it  as  well  as  I. 

Att.  Gen,    Utn  any  body  else  tampered 


mth  yon  ?  Have  yim  bad  any  letter  teni  to 
you? 

&nith.  Nothing  till  yesterday  mommg :  a 
letter  came  then. 

Att.  Gtn.  What  was  that  ? 

Smith,  I  suppose  my  kHtl  saw  it. 

Att.  Gen,  Ay,  but  you  must  tell  the  jury 
what  it  was. 

Smith,  One  came  to  my  brother's,  and 
brought  a  letter  thither,  which  I  read  over ; 
and  he  said  to  my  brother,  if  I  conld  be  any 
ways  assistant  to  Mr.  Rosewell  in  not  coming 
in  against  him,  I  might  have  2001.  paid  down 
to-  morrow  ;  not  that  Mr.  Rosewell  knew  dT  it, 
or  wouM  give  it  me,  but  it  was  a  wager  thtt 
wa.<i  laid.  Some  laid  be  would  be  hanged,  and 
some  laid  he  would  not ;  and  so  he  said  he 
would  come  and  give  me  an  account  who  *it 
was  that  spoke  to  him. 

Att,  Gen,  My  lord,  we  have  done  with  her 
now.    Call  Mrs.  Hilton. 

Rosewelt.  Will  vour  hardship  please  to  in- 
dulge me  so  far,  that  1  may  ask  her  another 
question  or  two  ? 

JL.  C.  J,  What  is  it  you  would  have.  Sir  ? 

Rotewel/,  I  desire  her  before  she  goes  oat 
to  recollect  one  thing. 

L,  C,  J  Nay,  nay,  she  shall  not  go  away : 
If  you  have  a  mind  to  ask  her  any  thing  be- 
fore she  goes  away,  do  so  ;  or  she  shall  oome 
again,  if  you  have  any  questions  to  put  to  her. 

Aft,  Gen,  My  lord,  she  is  big  with  child* 
and  cannot  well  crowd  in  and  out. 

L.  C.  J.  If  she  be  with  child,  then  let  her 
sit  upon  the  .stool  there. 

Rosnrell.  With  your  lordship's  indulgence, 
I  woiihl  ask  Mrs.  Smith  this  question  ;  the 
gentlewoman  that  was  with  you,  Mrs.  Hilton 
1  think  you  called  her,  did  she  agree  with  yon 
as  to  the  same  wonis,  and  as  to  time  and  place  ? 

Smith.  If  yuu  please  to  examine  her,  I  sup* 
pose  she  will  give  you  an  account. 

Rosewell.  Then  I  vi  ould  ask  her  this  ques« 
tion,  with  your  leave,  my  lord  ;  whether  was 
that  other  gentlewoman  with  you  in  the  same 


room 


I 


Smith.  Yes,  she  was,  and  sat  upon  the  bed 
witli  me,  and  1  pulled  her  bv  the  sleeve  when 
the  words  were  spoken,  to  take  notice  of  them. 

Att.  Gen.  Come,  Mrs.  Hilton,  give  my  lord 
and  the  jury  an  account :  have  you  been  at 
this  conventicle  at  any  time,  and  what  hare 
you  heard  there  ? 

Ililtoi.  1  came  to  Mrs.  Smith's  on  Saturday 
night,  and  on  Sunday  morning  I  went  with 
her  to  this  place  *,  1  was  never  there  before  in 
my  life,  they  saiil  it  was  one  Daniel's  housci 
one  captain  Daniel's  :  it  was  near  West-lane 
in  Rotiicrhith.  And  when  we  came  there, 
there  was  one  that  Mrs.  Smith  knen',  that  stood 
at  the  door,  they  call  him  Paul  Slied,  a  little 
man  :  and  when  we  came  to  the  door,  he  said 
to  us,  Pull  off  your  (lattens,  says  he,  for  they 
will  give  too  much  occasion  of  distrust  of 
people's  coming  :  So  we  pulled  off  our  pattens, 
and  said  wo  would  take  care  the  next  time. 
When  we  came  in,  we  went  through  a  kind  of 
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ahafl,  and  when  we  came  there  uit9  the  ball, 
timre  were  a  Uttfe  parlour  afLfainst  it :  we  went 
up  the  fltaira,  aaJ  when  we  came  up  stairs, 
there  were  two  more  rooms  ;  that  room  we 
came  into  was  hwiff  with  sad-ooloureil  paper, 
and  apoD  the  left  hand  tliere  stood  a  sweet- 
w«iod  Juad  of  chesty  a  little  cabinet,  and  a  little 
^^ass  over  that,  Mr.  Ilosewell  came,  and  stood 
at  the  entrance  ot*  the  door  ;  so  tliere  was 
a  little  child  in  bed  when  we  came  up,  and  we 
fatdownon  the  other  side  of  the  bed;  and  the 
ohild  was  taken  out  of  the  hei I  presently  after- 
wards. Mr.  Rosewell  preached  upon  the  20th 
or  Sist  chapter  of  Genesis,  I  cann<it  be  po- 
flitiire  which  of  them,  but  of  one  of  them  it 


KotemelL  But  upon  yonr  oath  cannot  you 
tell  which  it  was? 

L.  C.  J.  You  miut  not  interru|»t  her.  Sir  ; 
yoa  shall  have  your  time  to  ask  her  what  you 
will. 

HiUon,  It  wfsthe  30th  or  21st  of  Genesis. 
1  will  not  be  positive  which  of  them  it  was. 
But  the  thing  was  as  to  Abraliam  and  Sarah  ; 
that  was  the  contents  of  the  chapter  that  Mr. 
RoaeweQ  was  then  pleased  to  preach  upon. 
After  he  had  took  his  text,  and  preached  a  lit- 
tle while,  be  said,  *  The  people  went  flocking 

*  to  the  kinr  to  cure  the  king^s  evil,  which  he 

*  oould  not  do ,  for  tliey  ought  to  floik  to  them, 

*  that  were  priests  and  prophets,  who  by  their 

*  pnyen  oould  cure  their  grievances.'  Then 
he  preached  a  great  wliile  of  tlie  chapter  fol- 
lawuig  again  ;  and  then  says  he,  '  We  have 
<  had  two  wicked  kings  that  have  suffered  po- 
«  pcry  to  come  in  umfer  their  noses,  which  I 

*  can  compare  to  nothing  but  the  most  wicked 
^  Jeroboam.'  There  was  anoUier  king  named, 
and  I  think  it  was  Kehoboam.  I  cannot  be 
poeitive  as  to  that,  but  Jeroboam  I  am  sure 
was  named.  Then  he  said,  <  If  the  people 
'  woulfl  stand  to  their  principles,  he  did  not 

*  question  but  to  overcome  all  their  enemies 

*  with  broken  platters,  rams-horns,  and  a  stone 

*  in  a  aling.'  These  were  the  words  Mr.  R(we- 
well  was  pleased  to  say. 

£.  C  J.  Can  you  rcmeftiber  what  day  of 
the  month  this  was  ? 

Hilton,  It  WMB  the  14th  of  September,  my 

lord. 

X.  C.  J.  Do  you  remember  what  number  of 
people  were  there  F 

nilton.  1  believe  there  were  4  or  600  peo- 
ple ;  there  was  a  ipirret  full,  and  two  rooms 
oelow^  the  partour  lull,  and  the  hall  full ;  and 
one  Paul  8hed  (as  Mrs.  Smith  told  mc  his 
name  was)  let  ns  in.  I  did  not  know  any  of 
them  ;  nor  ever  had  convicted  any  of  them  ; 
that  was  the  first  time  I  ever  was  at  a  meeting 
in  my  life,  and  I  had  enough  of  it  then. 

X.  C.  J.  You  say  you  came  on  Saturday 
mi^t  to  Mrs.  8mith*s  house  ? 

M^n,  Yes,  my  lord. 

Li  C.  J.  What  time  that  night  ? 

UUtoAm  About  eight  or  nine  o'clock. 

Xta  C.  J.  What  time  in  the  morning  did  yon 
fo  aleng  with  bar  to  thia  pboe  ? 


Hilton,  We  went  by  7  o'clock  in  the  morn- 
ing. 

X..  C.  /.  Did  Mr.  ilosewell  come  before 
you,  or  al\er  you  ? 

Hiitom,  No,  he  came  presently  alWr  we  wero 
there. 

L.  C.  J.  Do  you  ronieniber  any  other  words 
he  uttered  there  that  day  i* 

llilioH.  He  was  pleased  to  talk  of  several 
things  between  whiles  in  his  sermon  ;  among 
the  rest,  1  lieard  him  speak  about  earning.  Ho 
said  there  was  a  word  they  called  canting,  but 
he  did  not  understand  what  tliat  word  meant, 
except  it  were  the  fellows  in  their  white  gowns. 
For  ne  was  going  by  one  of  their  churches, 
where  he  heard  mem  sing  the  Lord's  Prayer, 
the  Creed,  and  the  Ten  Commandmenls,  with 
a  Ha-ha-ha-ha-ha:  for  my  part,  says  he,  1 
was  ashamed  to  hear  it. 

L.  C,  J.  Do  you  remember  any  otlidr  part  of 
the  discourse  ? 

Hilton.  He  had  a  great  many  otlier  of 
those  tilings,  that  1  cannot  now  remember  ;  it 
affrighted  me  to  hear  it  out  of  my  witi. 

X.  C.  J.  Wliere  did  you  go  from  thence  ? 

Hilton,  We  went  home  to  Mrs.  Smith's.  It 
was  two  o'clock,  and  we  had  not  eat  a  bit  of 
bread  all  the  while  ;  and  as  soon  as  she  came 
home,  Mrs.  Smith  took  her  pen  and  ink  pre- 
sently, and  writ  down  those  words  ;  lier  hus- 
Dand  and  I  and  she  were  together:  and  when 
we  had  done  this,  we  went  to  the  Quaker's 
meetiiig. 

X.  C.  J.  What  Quaker's  meeting  is  that  ? 

Hilton.  It  is  tliat  byCheapaide;  I  do  not 
well  remember  tlie  name,  i  tlunk  it  was  called 
the  Bull  and  Mouth. 

Just  Hollouajf.  What  time  of  the  day  was  it 
that  the  meeting  was  done  at  Mr.  Roeewell's  ? 

Hilton,  We  came  from  Mr.  Roiewell's  a 
little  atWr  two  o'clock. 

X.  C.  /.  From  seven  to  two  did  he  hold  ; 
that  is  pretty  long-winded. 

Hilton,  No,  he  went  in  to  dinner,  and  left  us 
there,  and  abundance  in  the  conp^regation  eat 
sweet-meats,  or  biskets,  or  such  things  as  they 
had.  But  I  am  sure  we  had  nothing  there.  1 
was  never  among  you  before,  nor  ever  convicted 
any  of  you. 

itv.  I  humbly  beseech  your  lordship  to  make 
her  sensible  of  the  obligation  she  is  under  by 
her  oath. 

X.  C.J.  Ay,  Ay:  1  will.  Look  you  mistress, 
you  must  take  notirr,  here  is  tlie  life  of  a  man 
ra  question,  which  is  a  thing  of  great  consi- 
deration. And  for  yuu  to  have  anv  concern  in 
taking  away  the  lite  of  a  roan,  it  it  be  upon 
faUe  grounds,  is  a  very  dismal  thing  ;  hesides, 
that  there  is  a  thing  i^hich  is  yet  of  greater 
weight  and  moment  to  you  yourself,  it  conoenia 
your  own  immortal  soul.  Vou  must  consider 
what  guilt  you  contract  upon  voiiradfifymi 
lell  a  lye  ;  but  there  is  a  much  greater  guilt 
contracted,  if  you  offer  to  swear  a  lye  in  a  comt 
ol' justice,  upon  a  cause  of  this  conoeniBMnL 
Consider,  I  tell  you,  you  are  in  the  prcaeaenaf 
Almighty  Gad,  that  saeth  into  the  hanrta  qf  all 
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itenkiDd ;  that  is  the  aTen|(cr  of  all  lyins*  and 
^/f/tjfoty  :  that  may  jastly  sink  vou  into  Hetl,  if 
you  oner  to  swear  a  iakhood.  Therefore,  I 
<terge  you,  in  the  name  and  presence  of  that 
great  God,  thejud^  of  heaven  and  earth,  to  an- 
gwer  me  truly  to  this  question  :  are  these  thtng^s 
that  you  have  sworn  here  true  ? 

HUton,  BIy  lord,  they  are  every  word  tnie. 
"nierf  is  a  raitlewoman  here,  one  Mrs.  Col- 
fingwood,  that  shall  witness  I  set  them  down 
that  day  ;  and  went  away  to  the  recorder,  and 
gmTe  him  an  account  of  them. 

Att.  Gen.  Well,  if  you  have  done,  go  over. 

X.  C.  J.  No,  hold,  Sir,  will  the  prisoner  ask 
her  any  questions  ? 

Rot.  Yes,  my  lord,  with  your  leave. 

L.  C.  /.  Ay,  in  God's  name,  what  you  will, 
that  IS  fitting  to  ask. 

Ito$.  Mispress,  what  is  your  name? 

Hilton,  My  name  is  Hilton. 

ilof.  Was  your  name  ever  ShaAoe  ? 

Hilton.  Yes,  but  my  name  now  is  HQton. 

Bm.  Or  otherwise  Smith,  I  suppose  :  for  I 
have  beard  so. 

HiUan,  No,  Sir. 

Hot.  Then,  Mrs,  Hilton,  upon  tlie  oath  you 
have  taken  (for  I  hope  you  have  observed  what 
my  lord  has  said  to  you  about  the  sin  and  dan- 
grr  of  ihlse  swearing) 

Hilton.  Mr.  Roaewell,  God  forbid  I  should 
stand  here  to  tell  such  a  lie  as  this,  if  it  were 
not  an  truth  to  my  knowledge ;  1  would  rather 
wpeak  less  tlian  more. 

Roi.  Were  you  at  Rotherhith  that-14tli  day 
oTSeptember  r 

Hilton.  Yes,  I  was.  I  was  with  Mrs.  Smith 
at  her  house  over  night,  and  went  with  her  to 
Rotherhith  at  seven  o'clock  next  morning. 

Rot.  Whose  house  were  you  at  there  i* 

Hilton.  I  cannot  say  at  whose  house  it  was 
of  my  own  knowledge,  for  I  was  never  there 
before  in  all  my  life  ;  but  they  said  it  was  one 
captain  Daniel^  house. 

Rot.  What  street  was  it  in  ? 

Hilton.  1  do  not  know  what  street  it  was  in, 
it  Was  near  West-lane. 

Rot.  What  kind  of  buildings  were  there  in 
the  street? 

Hilton,  fher-against  it,  a  little  vi-ay  from 
4io  house,  is  a  bridge,  that  M'e  weril  over ;  I 
believe  it  may  be  some  ten  or  twelve  doors  from 
the  house. 

Rot.  In  the  street,  you  say  over-against  the 
house  ? 

Hilton.  A  little  way  from  it.  Mr.  Uosewelf, 
if  you  do  remember '(1  can  remcmlKT  these 
filings  very  well)  therewere  shutters  in  the  win- 
dows, and  the  sun  came  in,  and  you  were  afraid 
tert  the  people  that  went  by  should  hear  you. 
First,  There  was  not  light  enough,  and  you 
desired  that  one  part  of  tlie  shutters  might 
he  opened  ;  which  was  done :  and  then  vuu 
desired  that  half  might  be  shut  again,  for  fear 
the  people  should  over-hear  you. 

Ro$.  Whlit  kind  of  entrance  is  tliere  into  the 
? 
I.  than  is  an  entry,  and  from  the  entry 


we  went  into  a  little  hall,  the  rooms  were  hut 
of  a  low  height. 

Rot.  Was  it  in  an  upper  room,  or  a  lower 
room  that  I  preached? 

Hilton.  It  was  in  an  upper  room,  you  were 
n|>  two  pair  of  stairs,  the  chamber  was  hung 
with  sad-coloured  paper,  and  a  sad  coloured 
bed  was  in  the  room  ;  upon  the  left-hand,  at 
you  stood,  there  was  a  chest  of  sweet  wood 
stood,  and  a  httle  cabinet  upon  it,  and  a  glass 
over  that :  and  upon  the  right-hand,  on  theaidc 
of  the  chimney,  was  a  closet ;  I  todc  very  good 
notice  of  all  these  things. 

Rot.  Two  pair  ofstairs,  upon  your  oath,  you 
sayitwas? 

Hilton.  Yes,  it  was  two  pair  of  stain  upott 
my  oath.  Sir. 

Rot.  How  many  steps,  Mrs.  Hilton,  ware 
there? 

Hilton.  They  were  low  stairs,  eight  or  nine 
to  a  pair,  I  think ;  1  did  not  number  them,  Mr. 
Rosewell. 

Rot.  Theothcrsays,  there  was  a  little  room 
up  six  steps  and  that  I  was  but  one  pair  of 
stairs  hi^. 

Hilton.  And  there  was  a  garret,  my  lord ; 
which  I  am  sure  there  was  above  iOO  petqpla 
there  at  that  meeting. 

Rot.  Did  you  see  that  number  of  peopla 
there?— fTiV/ow.  Yes,  I  did. 

Rot.  If  you  were  within  in  the  room,  how 
eonid  you  see  them  all  there  that  were  below, 
and  in  the  garret,  as  you  say  ? 

Hilton.  When  you  went  down  to  refresh 
yourself,  to  dinner,  as  I  suppose  ;  said  1  to  Mrs. 
Smith,  for  the  Lord's  sake,  let  me  go  out,  fbr  I 
am  aflrighted  out  of  my  wits  to  hear  such  stufl' 
as  this. 

L.  C.  J.  Frightful  stuff  indeed. 

Hilton.  Says  she,  you  cannot  go  out  till  they 
all  go  ;  there  is  nobody  to  let  you  out ;  but 
I  would  fain  have  been  got  out  thence. 

Res.  What  time  did  you  come  thither,  say 
you  ? 

Hilton.  *We  came  by  seven  o*clock  in  the 
morning. 

Ros.  How  did  the  exercise  begin  ? 

Hilton.  Between  seven  and  eight. 

Rot.  I  do  nut  ask  you  what  time,  but  how  it 
Ijcgan  ? 

Hilton.  You  made  a  kind  of  a  prayer,  I  do 
not  understand  your  way,  for  1  never  was  used 
to  your  ine'itings,  I  never  was  at  any  before  in 
my  life.  Vou  took  your  text  (I  cannot  be  po- 
sitive which,  but  it  wns)  cither  out  of  the  30th 
or  21st  cliapUT  of  Genesis. 

Rtw.  Ihit  can  you  remember  these  words,  and 
not  the  chapter  r 

Hilton.  I  can  tell  you  more  tliat  yon  said,  if 
you  please. 

Ros.  Mrs.  Hilton 

L.  C.  J.  Let  her  go  on  ;  you  ask  her  a  ques- 
tion, and  will  not  stay  for  an  answer,  but  go 
to  another  thing.  She  is  tdling  you  what  was 
done. 

Hilton.  This  I  am  positive  in,  it  was  the  SOth 
or  2m  chaJiMer  of  Qmim :    the  story  was 
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about  Abrabani  and  Sarah,  how  he  bid  her  call 
herself  his  nster. 

Bm,  That  is  the  20tli  chapter. 

X.  C.  J.'  Nay,  I  suppose  you  can  remeubcr 
the  text  better  than  this  uoinau. 

Hilton.  I  believe  it  was  the  20th,  that  you 
did  most  expoiuid  upon  that  day  ;  tor  you  said 
at  last  Abiiuclech  made  Abraluini  a  present, 
which  you  did  think  might  be  about  20  gui- 


Roi,  I  see  jou  are  thorough -paced. 

L.  C.  J.  ]Viethinks  she  brought  away  much 
«f  your  precious  stuff  for  one  time,  upon  my 
word. 

Ras,  How  long  did  ycu  stay  there,  Bins. 
Hilton? 

Hilton,  I  staid  there  from  the  time  you 
came  in  to  the  end  of  all :  about  eleven  or 
twelve  o'clock  you  wont  down  to  dinner ;  They 
that  were  there  staid  till  you  came  up  again, 
which  was  in  the  afternoon;  and  then  you 
began  «iion  a  text  which  you  took  in  the 
ftalms,  1  think ;  I  cannot  positively  say  w  here  ; 
but  a  new  text  you  did  take,  that  3  uu  did. 

Rm,  In  the  FMilms  did  you  hay  'f 

•HiUon.  And  if  it  please  you,*Sir,  I  never 
•aw  you  but  then,  and  noxv,  m  my  lite. 

Rot.  What  habit  was  I  in  ? 

Hilton.  You  had  a  camblot  cloak  on  ili;;t 
had  an  eye  of  blue  in  it,  and  a  moumin;^  hat- 
band about  your  hat ;  and  upon  the  bcdsiilr  by 
meaat  Mr.  Atkinson  in  a  mourninir  cloak,  and 
bb  two  boys. 

Km.  There  was  some  stop  or  puusi'  you  say ) 
you  call  it  a  dinner.* 

Hilton.  You  went  to  dinner,  I  8uppusi>  ; 
I  know  not  where  you  were. 

Roi.  Pray  how  did  the  cxerci.se  begin  in  tlic 
afternoon? 

Hilton.  I  cannot  very  well  tell. 

Rot,  Was  you  there  to  the  end  of  it  ? 

Hilton.  To  the  very  end  of  all. 

RoL  What  PSalm  was  read,  or  what  chapter 
that  I  preached  upon  ? 

Hilton.  Sir,  I  cannot  remember  what  your 
Pnlm  is.  These  are  the  words  that  you  said, 
and  that  vou  preached.  ISir,  I  cannot  remember 
how  all  tJncst  came  in,  nor  all  the  stuff  that  was 
said. 

£.  C.  J.  She  says  she  cannot  remember  all 
your  stuff. 

Hilton.  I  was  never  used  to  a  conventicle  in 
Qiy  life :  and  1  would  1  had  not  been  there 
then. 

Rot.  What  was  the  text  I  preached  upon  ? 

Hilton.  Id  themorniui^it  was,  I  tell  you, 
the  20th  or  31st  chapter  ot  Genesis.  But  the 
beads  of  your  sermon,  and  after  you  had 
tlOked  about  the  king,  and  all  tliose  things, 
was  about  Abraliam  and  8arah 

Rof.  Hut  what  was  the  text  in  the  afternoon  ? 

Hilton.     1  cannot  tell  that  truly. 

Rot.  T1)en  upon  what  occasion  were  those 
words  in  the  morning  about  (locking  to  the 
Idi^  to  cure  the  evil  ? 

Hilton.  Sir,  you  said 

X.  C.  /.  How  cao  any  body  tell  what  oc- 


casion yoa  could  have.    You  had  no 

from  that  text,  nor  any  other  text  that  1  know 

of,  to  talk  of  the  king  or  the  king's  evil. 

Rof.  But  1  speak  of  the  coherenoe  of  the 
.discourse,  rov  lord. 

L.  C.  J.  Vou  preach  without  any  coherence, 
or  you  never  had  been  brought  here.  Whan 
you  give  yourself  the  liberty  to  talk  of  these 
things,  you  ramble  from  your  text. 

Rot.  I  mean  by  it,  my  lord^  what  part  of  tha 
chapter  it  was  tliat  did  1^  to  it  ? 

I0  C.  J.  No  man  \\\  ing  can  tell ;  it  was  tlte 
devil  led  you  to  talk  treaMm  :  The  indictment 
tells  you  so,  that  you  had  not  the  fear  of  God 
before  yonr  eyes,' hut  were  moved  and  seduoed 
by  the  instigation  of  the  devil  to  do  it.  Who 
leads  people  to  do  all  sorts  of  wickedness  but 
the  devil  ?  You  can  giie  no  reason  for  it  your- 
self, nor  no  one  4^Ue. 

Hoi.  Wore  these  words  delivered  in  the 
forenoon  discourse  ? 

Hilton.  I  do  not  know  what  yoa  call  fore- 
noon, or  afternoon:  I  am  sure  we  had  no 
dinner. 

But.  Hilt  was  it  all  before,  or  after  I  brake 
off,  and  went  dow  n  ? 

Hilton.  Ikfore,  Sir. 

L.  C\  J.  She  says  it  was  before  you  went  to 
dinner  :  but  for  her  part  she  had  no  dinner  at 
all,  she  says.  If  you  have  done  with  her,  then 
goiin,  Mr.  Attorney. 

jttt.  Gin.  Where  is  Mrs.  Joan  Farrar? 

Farrar.  Here  I  am, Sir. 

Att.  Ocn,  IVay,  will  you  tell  my  lord  and 
the  jury,  were  you  present  at  this  bouse  when 
3Ir.  Uosewell  pVcacncd  there  ? 

Far.  Yes,  Sir,  I  was. 

Att,  Gen.  What  did  you  hear  him  say  ? 

Far,  Do  you  ask  me  of  the  14th  of  Sep- 
temhcT,  tlrst,  Sir  r — Att.  Gen.  Yes. 

JL.  (*.  J.  Why,  were  you  there  at  any  other 
time  ? — Far.  \cs,  several  times. 

Att.  Ocn.  Well,  take  your  own  way  of  de- 
livering your  evidence,  unci  give  an  account  cf 
what  you  know  of  the  prisoner. 

L,  C.  J.  But,  hark  you,  be  sure  you  tdl  no- 
thing but  what  is  tnith.  You  must  considar» 
here  is  the  lite  of  a  man  at  the  stake,  and  your 
own  immortal  soul  is  at  stake  too.  You  are  in 
tlie  urcsi^nce  of  the  great  God  of  heaven  and 
earth,  that  seeth  into  all  your  actions  and 
thoughts,  and  searcheth  the  heaits  of  all  man- 
kind, and  therefore  have  a  care  of  contracting 
any  guilt  u|M)n  yourself  by  telling  any  lye; 
be  sure  to  say  nothing  but  what  is  truth. 

Far.  Sir,*  1  w  as  not  in  the  room  with  him  ; 
I  was  in  a  |miiour  or  hall,  what  do  you  call  itf 
a  low  rotim  ;  and  he  was  up  stairs  abave  it. 

Att.  Gen.  Bntwere  you  in  the.  congrega- 
tion? Were  there  any  other  of  the  bearera  in 
that  room  among  whom  you  were  f 

Far.  Yes,  Sir ;  there  were  a  great  many  of 
them  there.  Sir. 

Att.  Gen.  Well,  whatdid  you  hear  him  say  f 

Far,  Sir,  concemmg  the  evil  was  the  wit 
thin^  i  heard  him  say  ;  and  he  made  it  M^ 
that  It  was  not  the  long  that  cured  it|  but  it 
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ihtsj  they  ihonld  flock  to.  It  is  we  they  should 
flock  to,  says  he  ;  for  we  are  they  yvnlch  are 
the  pi  tests  and  the  prophets,  that  hy  our 
prayers  do  cure  the  ^evances  of  the  people. 

Att.  Gen.  What  did  you  hear  him  say  more 
in  tbal  discoivse  ? 

Far,  The  next  that  I  observed  was,  he  said, 
we  had  now  two  wicked  kin^  together ;  but  I 
oould  not  tell  who  he  compared  them  two 
wicked  kin||^  to ;  but  he  bid  the  people  stand 
to  their  pnnciples,  and  in  time  they  should 
overcome  their  enemies. 


.  Recorder,  Pray,  have  you  hean)  him  at  any 
ether  time  ? 

JRir.  Yes,  I  have  heard  him  at  other  times. 

Recorder.  Did  you  take  notice  of  any  thing 
he  said  against  the  government  ? 

Rm,  T  beseech  your  lord^ip,  may  these 
leadingr  questions  be  asked  ? 

JL  C.  J,  Yes,  I  have  told  you  alreaily ;  to 
shew  your  practice.  It  is  not  at  all  a  leading 
question.  What  did  you  hear  him  say  at  any 
other  time  about  the  government  ? 

Far,  In  a  mill,  it  was  by  Rotherhith-wall, 
mt  one  Hudson's,  he  prayed  that  he  mi^ht  not 
offend  the  Lord  in  not  praying  for  the  kmg ;  but 
the  Lord  might  please  to  open  his  eyes,  or  turn 
Ibe  times. 

X.  C.  J,  Can  you  remember  when  that  was  ? 

Far,   It  was  the  17th  day  of  July, no, 

oF  Auflfust,  to  my  best  remembrance;    and 
upon  tEe  17th  chapter  of  Genesis. 

X.  C.  /.  That  he  preached  upon  there,  did 
he?— Jiir.  Yes,  Sir. 

X.  C.  J.  Did  you  hear  him  say  any  thing  at 
any  other  time  .'—JVir.  Yes,  Sir. 

Recorder,  What  do  you  remember  about 
peoule  in  scarlet? 

JL,  C.  J.  Tell  us  what  you  heard  him  say  else  ? 

Far,  At  West-lane  end,  at  one  Paul  8hed*s, 
T  heard  him  preach  concerning  the  fire  of  Lon- 
don about  eighteen  years  ago.  That  there  was 
a  certain  great  rich  man,  that  lived  in  Grace- 
church-Ktreet ;  he  said,  he  needed  not  name 
him,  he  supposed  they  all  knew  who  he  was  ; 
and  he  saia  there  went  a  poor  man  to  him,  not 
a  poor  roan  neither,  but  a  carpenter,  an  house- 
keeper, a  labouring  man,  and  told  him  how  to 
ijuench  the  fire;  and  then  he  preached,  that  if 
it  had  not  been  for  that  great  man,  that  fire  had 
not  been,  nor  the  fires  in  South wark  or  Wap- 
ping,  if  it  had  not  been  for  the  lord  mayors 
ana  sherifTs  since. 

X.  C.  J,  Have  you  any  more  to  ask  her  ? 

Recorder.  What  have  yon  heard  him  say 

seP 

Att.  Gen,  No,  my  lord,  we  have  done,  1 
think. 

X  C  /.  Answer  my  brother  Jenner's  ques- 
tioD.  

Recorder.  What  about  people  in  scarlet  ? 

Far.  Then  af^  he  had  preached  concerning 
the  fire,  he  said  it  was  a  fine  sight  to  see  fools 
io  scarlet  gowns  ;  and  he  heard  the  Recorder 
was  to  be  made  a  judge. 

X  C.  J»  He  hears  stranee  stories  it  seems. 
What  do  yoa  make  of  this,l>rother  JenOer  ? 

VOL.  X. 


Ros.  God  forbid,  my  lord,  this  shoold  be 
true. 

L.  C.  J,  You  see  she  swears  it. 

Just.  Withitis.  Mr.  Rosewell,  will  you  ask 
her  any  qiiestions  ? 

Ro8.  Mistress,  you  say  you  were  at  t}te 
meeting  on  tlie  14th  of  September ;  pray  in 
whose  house  was  it  P 

Far.  It  was  at  a  house  at  the  end  of  West- 
lane  ;  tliere  are  a  row  of  houses  that  face  to 
the  fiehls. — Ro$.  But  whose  house  was  it  P 

Far,  They  said  it  was  one  Daniel's  house. 

Rom.  In  what  room  of  the  house  were  you? 

Far.  In  the  lower  room. 

Rot,  Did  you  see  me  there  P 

Far.  Sir,  you  were  gone  up  stairs  before  I 
came  in. 

Rot.  You  did  not  see  me  there  upon  your 
oathP 

Far.  No,  my  lord,  I  did  not  see  him. 

X.  C.  J.  She  said  at  first,  you  were  gone  up . 
before  she  came,  and  she  was  in  a  lower  room. 

Far.  But  I  knew  his  voice. 

X.  C.  J.  Did  you  know  his  voice  P 

Far,  Yes,  Sir ;  I  had  heard  him  several 
times. 

Rot.  Did  not  you  tell  somebody  that  yoa 
heard  none  of  these  words  P 

X  C,  J.  Were  you  asleep  all  the  whik? 

Far.  No,  Sif,  1  was  not  asleep,  I  did  not 
sleep  while  I  was  in  the  room.  I  never  slept 
in  your  presence  in  my  life. 

not.  nere  you  there  at  the  beginning P 
What  time  came  you  in  P 

Par.  Sir,  I  believe  you  had  read  half  yoor 
prayer ;  I  was  at  the  beginning  of  the  sermon. 

Aot.  Who  came  along  with  you  P 

Far.  1  came  alone  ;  my  chud  was  not  welly 
and  so  I  came  late. 

Rot.  What  was  the  chapter  I  was  upon  P 

Far.  It  was  upon  the  21st  of  Genesis,  Sir. 

Ros.  Upon  what  verse  of  the  2l8t  of  Genesis 
was  it,  that  you  heard  these  words  P 

Far.  1  cannot  tell  what  verse  it  was. 

Rot.  I  ask,  my  lord,  (lecause  i  went  dis* 
tinctly  upon  verses. 

X.  C.  J,  Prithee,  man,  I  care  not  bow  thou 
wentest  on. 

Ros,  Cannot  you  tell  how  they  came  in  P 

Far.  No,  Sir.' 

X.  C.  J.  Nor  any  one  else,  1  dare  say,  how 
such  words  can  come  in  P 

Rot.  Were  the  words  spoken  together  in 
that  exercise  that  you  have  sworn  P 

Far.  Yes,  in  that  exercise. 

Rot.  How  long  did  you  stav  there  ? 

Far.  Till  you  had  done,  1  believe  it  waf 
two  o'clock. 

Rot.  Was  it  in  the  forenoon  P 

Far.  We  had  no  dinner  at  all  ;  I  cannot  tell 
what  you  call  forenoon,  or  al'ternoou. 

Rot.  Was  it  all  spoken  upon  that  chapter, 
upon  your  oath  P 

Far.  Truly,  Sir,  1  think  it  was  upon  your 
first  text. 

X.  C.  X  If  you  have  done  with  her,  let  her 
go  over. 

N 
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Att,  Gen,  We  Miall  call  one  or  two  more  of 
bis  auditors  at  other  times,  that  will  <rive  some 
account  of  his  way .  W  here  is  your  uian,  Mr. 
Atterhnrv  P  What  is  his  name  r 

Atterbujy.  Putir.  But  here  is  one  of  the 
witnesses. 

-  Ali.  Gen.  8wcar  liim  then.     What  is  bis 
name  ?    [He  was  sworn.] 

Atltrburif.  Robert  Cook,  he  sa^s. 

Kcrordcr.  W  vre  you  an  oAicer  m  this  place  ? 

Cuiik.  Vcs,  in  St.  Mary  AlaudUn*s  I  was  ; 
St.  Mary  .^la^^vlalen,  llermomlsey  parish. 

Hrcitriltr.  \\'vrv.  you  at  the  executing  uf 
any  proc<'<<s  aj^ainst  Rosi^weH's  conventicle? 

Cfjok.  If  it  iileaso  you,  my  loni,  I  had  a  war- 
rant from  sir  Thomas  Jenner,  to  ven'c  at  one 
Weldy*s  liouse,  a  Inicklayer  in  Itotherhith  ; 
and  when  I  came  to  the  hoiisc  t(»  serve  it,  there 
was  abundance  of  people,  and  a  great  riot  was 
made,  but  no  blows  1  conii^sis  ;  but  a  grcrat 
tumult  of  |»eoplc.  that  had  not  I  and  the  b^dle, 
one  Samuel  Ilennet  by  name,  caused  the  people 
Co  stand  clear,  I  do  not  know  but  there  might 
have  been  mischief  done.  Of  which  we  upon 
that  ifave  an  account  to  sir  Thomas  Jenner, 
and  he  hath  bound  some  of  the  people  over  to 
the  sessions. 

L.  C  J.  What  do  you  mean  by  this,  gen- 
tlemen P 

Att,  Gen,  My  lord,  wo  have  done  ;  this  is 
only  about  some  disturbances  that  the  king's 
officers  meet  with,  in  executing  process  against 
these  conventicles. 

L,  C.  J,  But  what  Is  this  to  the  prisonrr  ? 

Att.  Gen.  Here  is  some  wouhl  hnvi*  him 
called  ;  but  1  confers  wc  cannot  make  any  ihm 
of  his  evidenc«;  against  the  prisoner,  only  as 
to  what  is  hinted  in  the  indictment,  that  he  did 
it  to  disturb  the  peace 

L,  C.  J.  Pish,  that  is  nothing,  the  officer  did 
bis  duty ;  but  w  hat  is  thai  to  tliis  business  ? 
Have  yon  done,  gentlemen,  for  the  king  P 

Att,  Gen.  Yes,  my  lord,  we  have  done. 

L.  C.  J.  Then,  Mr.  Uosewell,  now  is  your 
time  to  make  your  defence  ;  and  you  shall 
hare  time  to  malce  it  as  full  as  you  w  ill. 

lios.  My  lui-d,  may  1  have  the  favour  to 
have  the  Indictment  read  again  in  liatin  P 

L,  C.  J.  Vi-s,  yes,  if  you  will.  Read  it 
again. 

lius.  I  huml>ly  thank  your  lordship,  only 
the  words,  my  lonl. 

CV.  of'  Crown  [reads.]  *  In  c|uadam  illicita 

*  assemblat*,  in  pnesentia  et  auditu  diversorum 
'  subiiit*  dicti  Domini  Reg^s,  adtnnc  et  ibidem 
'  illicite  et  seditiosc  assemblat*  et  congregat*, 

*  asseruit  ct  declaravit  quod  populus  (subdif 
'dicti  IXnnini  Regis  nunc,  innuendo)  eoaduna- 

*  tionem  ti'ccre  (.Anglicc  made  a  flocking) 
'  dicto  Domino  Regi  nunc,  sub  praetexta  b-a- 

*  mmdi  mnrbuin   regni    (Anglice  the   king's 

*  evil)  i]uod  ifisc  (dictum  Dominum  regem  nunc, 
'•iternni  iimueiido)  facere  nou  potest ;  sed  nos 

*  sumus  iili  (seipsum  Thomam  Rosewell  ct  nV 
'  seditiosas  et  proditor'  person'  innuendo)  ad 

*  quos  iili  (ligeus  subdit'  diet'    Domini  regis 

*  nunc,  iimuodo)  dcbent  acoedere  (Anglico, 


*  flock  to)  quia  nos  (seipsum  pritdict'  Tliomam 
'  Rosewell  ct  al'  sedii'  et  proditor'  person' 
'  iterum   innuendo)  sumus  sacerdotcs  et  pro- 

*  phetfe,  qui  precibus  dolorcs  i}isorum  (ligeos 
'  subdit'  dicti  Domini  regis  nunc,  iterum  innu- 

*  endo)    sanaremus;      Nos   (iiubdit'  et  ligeos 

*  hujus  rcgni  AngUie  innuendo)  habuimus  nunc 

*  duos  iniquos  reges  (Serenissimum  Carulum 
*■  primum  nuper  regem  Anglice,  el  diet'  domi- 
'  num  regem  nunc,  innuendo)  insimul,  qui 
'  pf-rmisiTunt  Romanam  superstitionem  (An- 
*■  glice  Popery)  ingredi  (inira  hoc  regnum 
'  Anglia*,  innuend(»)  in  eoruni  confl|)ectu  (An- 
'  glice  under  their  noses)  qui  pnedictum  Caro- 

*  lum  primum  nu|»er  regem  An^Iiue,  et  dictum 
'  l>ouunum  receni  nunc,  innuendi*)  assimulari 

*  poKsunt  ad  rullam  iiersonam  nisi  ad  nef^uis- 
'  ^inuuu  Jeroboam.  Et  si  ipsi  (divers'  male- 
*■  dis|K>sit'  et  sedit'  person'  adtunc  et  ibidem 

*  cum  prrfut' Thomam  Rosewell  illicite  et  se- 

*  dittoM;  assembbit'  et  congregat'  ezisten'  in- 
'  nuendo)  ad  fundamentar  ipsorum  permane- 

*  rent  (Anglice  woubl  stand  to  their  principles) 
'  ipse  (seipsum  Thomam  Rosewell  innuendo) 
'  non  timebat  quin  ijisi  (seijisum  Thomam 
*■  Rosewell    et  pnr<lict  maledispos'   et   sedit* 

*  pers<m'  sic  ut  prefertur  assemblat'  innuemlo) 

*  mimicos  inos  (dictum  Dominum  regem  nunc, 
'  et  ligeos  suhdit*  i|>sius  Domini  regis  nunc, 

*  innuendo)  vincerrnt,  sit  ut  in  nristino  tempore 
*•  cum  cornubus  ariet',  |iatinis  tract  is  (Anglice 
'  bi liken  platters)  et  lapide  in  funda  (Anglice 

*  SJing)  &c.' 

litis.  If  it  please  you,  my  lonl,  that  which  I 
object  against,  and  desire  to  be  satisfied  in  by 
your  lordship,  is  this  ;  I  am  charged  with 
speoking  words  about  flocking  to  the  king  to 
cure  the  king's  evil ;  and  it  is  in  the  indict- 
ment railed  '  !MorliUS  Regni  Anglici/  that  is 
the  disease  of  the  English  kingdom 

L.  C.  J.  No,  no ;  it  is  '  Morbus  Regni,  An- 

*  glice'  the  king's  evil. 

Rah.  I  do  not  understand  how  <  Morbus 
'  Regni'  can  be  the  King's  evil. 

L.  C.  J.  Therefore  because  tliere  is  no  a^t 
wonl  in  the  law  for  that  di8tem|ier,  they  help  it 
up  by  the  word  *  Anglice,'  to  shew  what  they 
meant. 

litis.  But,  mv  lonl,  I  understand  there  are 
proper  words  for  the  ilisease  ;  as  Struma,  and 
Scrofula,  those  arc  pro|»er  words  for  it,  not 
^  Morbus  Regni.* 

L.  C.  J.  Not  at  all  in  law,  those  may  be 
the  words  use<l  among  physicians  ;  but  ia 
legal  proceedings  we  are  to  keep  up  exactly 
to  the  legal  names  and  phrases ;  and  where  we 
have  not  an  usual  wonl,  then  \«e  help  it  up  by 
Anglice's :  and  so  we  here  express  that  very 
di8teni|)er,  which  is  called  by  the  name  of  the 
king's  evil,  by  a  wonl  framed  as  near  to  a  law 
phrase  as  we  can ;  and  to  shew  our  roeaniiig 
in  it,  we  add,  *  Anglice'  the  king's  evil. 

Bm.  My  lord,  is  that  the  phrase  that  is 
nroiier  for  K  in  law  ? 

i.  C.  J.  Yes,  yes,  it  is  very  well  expressed 
to  shew  what  is  meant. 

Rotexeli.  But,  my  lord,  '  Morbua  Hegni^* 
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L.  C.  J.  Suck  people  suffer  conrenticlfet 
under  tbeir  noses,  *  in  eorum  oonspcctu.' 

Just.  Ilollowaif.  It  is  not  your  nose  that  sees. 

L.  C.  J.  Suffer  rebellion  inuler  your  nusos  ; 
are  these  things  *  Sub  naribus,'*or  *  in  cod« 

*  ipectu  V 
R't.  fily  lord,  this  could  not  |>ossihly  be 

spoken  of  the  late  kiuijf,  and  this  kiu^r ;  u  hen 
the  precedeni  king^  died  a  professed  zealous 
Protestant ;  and  his  present  majesty  has  so 
often,  and  earnestly  declared  against  it. 

L.  C.  J.  We  know  that  very  well  ;  but  yet 
withal  we  know,  it  was  the  preti'uce  of  Popery 
and  arbitrary  puwcr^  and  those  things ^  that 
brought  that  blessed  Atartyr  ti>  the  scaffolil  ; 
and  tlic  great  cry  now  at  this  day,  by  all  iac* 
tious  and  seilitions  bu^jy  fellows,  is  ajgfuinst 
popery  ;  as  if  it  i^ei-e  just  breaking  in  upoa 
ns,  and  the  govenuiient  abetted  it ;  when  il 
is  all  false,  nothing  more  untrue :  the  Indict- 
ment calls  it  so,  says  these  words  are  spokea 

*  fa]so  et  malitiose  ;'  and  all  trea^^ons  are  so. 
Ros.  Then,  my  lord,  there  is  another  thing, 

*  Si  ipsi  starent  ad  Fundament  alia  eorum,  An- 

*  glice,'  If  they  would  stand  to  tlieir  princi* 
nics,  or  principals ;  for  1  know  not  how  it  19 
in  the  indii'tment.    Pray,  my  lord,  howi 


is  in  English  properly  the  disease  of  the  king- 
dofn. 

£.  C.  J.  It  is  so,  the  disease  of  the  king- 
dom ;  if  thev  had  eone  no  further,  but  left  it 
tiiere,  it  might  have  bad  such  an  interpretation 
put  upon  it.  But  because  the  words  are  so 
ambiguous  in  Latin,  they  are  reduced  to  a  cer- 
tainty, by  putting  an  *  Anglice'  10  them. 

iCn,  I  thought  it  had  been  Anglici.  My 
lord,  there  is  another  nhrasc  that  I  object 
a^inst,  it  says,  *  Nos   nabuinius  nunc  duos 

*  miquos  Reges  insimul.'  My  lord,  this  cannot 
be  understofid  <if  two  kings  one  after  another  ; 
but  insimul  makes  it  to  be  both  at  once. 

JL  C\  J,  No,  weba\*r  had  now  together  two 
cricked  kings. 

it  s.  That  we  do  not  use  to  express  so  in 
Latid. 

X.  C.  /.  The  M'ords  do  thus  sound  in  Eog- 

Rot,  Hnre  nro  two  words  insimul  and  nunc 
that  do  sitniiO'  ^^^^  present  time.  My  lord,  I 
^ih  now  only  spiraking  all  this  while  .upon  the 
liyiMtbcsis  that  thrse  words  were  spoken  by 
ne  ;  for  I  still  do,  and  always  must  deny  the 
theiis. 

JL  C.  J.  Wc  take  it  so. 

Has.  It  should  have  been  succcssit^. 

X.  C.  J.  Then  it  had  not  agreed  u  ith  your 
vonlsT  For  the  witnesses  swear  that  you  said. 
We  have  now  had  two  wicked  kings  together, 
and  not  successively. 

Ro§.  If  that  be  an  Anglicism,  this  cannot  be 
true  Latin. 

X.  C.  J.  Nay,  if  it  be  a  blunder  in  the  Latin, 
h  waa  a  bluncfer  of  your  making ;  for  you 
spc»ke  it  so  ih  English,  and  the  Indictment  in 
Latin  must  exactly  pursue  your  English. 

Ros.  Tlien,  my  lord,  here  is  another  expres- 
sion, tliat  thirv  suffered,  '  Romanam  super- 

*  stitioneni,'  I^opery,  to  come  in. 

X.  C.  J.  Ay,  is  ni'l  that  well  expressed  ? 

Rot,  My  lord,  there  may  be  supen>tition  in 
the  worship  of  the  Church  of  Rome,  and  yet 
that  not  be  the  thing  we  call  Popery. 

X.  C  J.  Tliere  may  so,  you  say  riglit ;  but 
then  this  comos  under  the  same  reason,  as  the 
former  phrase   you   objected    against   about 

*  Morbus  Re<ifni.'  Because  *■  Rqmana  Supcr- 
'  atitio*  is  sudi  a  general  woni,  and  because 
there  are  several  superstitions  in  the  Romish 
Church,  abundance  of  them  ;  and  this  may 
make  it  uneeriain  ;  and  l)eoause  we  have  no 
other  word  to  expn?ss  what  we  call  popery  by, 
therefore  there  is  an  AngUce  put  in,  to  shew 
what  is  meant. 

Rot.  Then,  mv  lord,  it  is  said  '  in  eomm 

*  conspectu  :'  is  that  riitht,  my  lord  ? 

L.  C.  J.  Yes,  Aiiglice  under  their  noses  ? 

R09.  That  is  in  their  sight. 

X.  C.  J.  Pray,  how  would  you  put  that  into 
Latin,  under  their  noses  ? 

Rm.  3Iy  lord,  if  1  should  speak  acconling 
Id  the  other  pans  of  the  Latin  of  this  Indic% 
meet,  whii'h  your  loi*dship  savs  must  exactly 
pursue  the  English,  1  would  render  it  *  sub 
<  naribus  Qlorum.' 


ray,  my  loni,  now  conies 
'  Fundamentalia'  10  signify  principles? 

X.  C.  J.  Their  principles,  that  is,  their  fbun« 
dations,  or  fundaiiientids.     *  If  the  foundations 

*  be  destroyed,  what  can  the  righteous  do  T* 
savi  the  Psaluiist.  I'he  Latin  Ub'c  cxpress- 
etn  it  by  '  Fundamentalia.' 

Ros.  Tlien  it  is  *  si  i|»si'  in  the  tliird  person ; 
now,  my  lord,  in  common  sense  tliat  roust 
needs  refer  to  the  two  wicked  kin^  that  were 
spokcnof  just  before,  or  to  the  kuig,  and  his 
subjects  siK)ken  <>f  ailerwards  ;  and  then  sure 
it  cannot  oe  treason. 

X.  C.  /.  No,  *  they'  that  is,  I  and  you  that 
are  here.  It  was  spuken  to  your  congrega* 
tion.  If  they  would  stnnd  to  their  principles, 
then  come  the  broken  platters,  ^Sce. 

Ros.  If  it  were  spoken  to  them,  and  of 
them,  itmust  have  been  *  you*  or  *  we.'  Then 
it  is  added  in  the  end,  my  lord,  *  Fratis  Pa- 

*  tinis,'  broken  platters :  your  lordship  has 
remembered  me  of  that  word.  My  lord,  I  did 
hear  that  3Irs.  Smith  did  swear  at  Kingston 
assizes,  it  was  Pewter  plotters. 

X.  C.  J.  I  do  not  know  what  she  swore 
there  ;  now  I  am  sure  she  swears  as  it  is  iu  the 
Indictment. 

Ros.  Mistress  Smith,  Pray  did  not  you 
swear  it  was  pewter  platters  at  Kiogstiin  ? 

Smith.  No,  i  never  said  otherwise  than  I  do 
now,  and  that  is,  broken  platters. 

Ros.  I  did  hear  she  swore  pewter  then.  Buf^ 
my  lord,  I  conceive  if  it  refers  to  lue,  and  the 
pc^)plethat  were  there,  it  should  hue  been,  a^ 
the  former  sentence  is,  in  the  first  person  ? 

*  We*  have  had,  <Scc.  but  here  it  is  changed 
into  the  thiiil  person,  and  theretorc  cannot  be 
so  meant. 

X.  C.  J.  But  it  plainly  speaks  its  own  roean« 
ing,  that  it  is  meant  of  the  people  there. 
Rot.  My  lord,  then  av  to  the  Ipnuendo's,  I 
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Me  there  are  eight  or  ten  of  them.    Whether  I 
•re  these  to  make  each  a  oonstmctioa  of  a 
maa't  meaning,  which  doth  not  otherwise  suffi- 
ciently appear,  as  to  bring  a  man  under  the 
guilt  of  treason  ? 

L.  C  J.  I  tell  you  the  meaning  is  plain ; 
if  vou  and  we,  such  false  traitors  as  are  said 
to  be  there  assembled  with  yon,  will  but  stand 
to  our  principles,  we  shall  overthrow  and  de- 
stroy our  enemies  with  broken  platters  and 
ram's- horns. 

Rot,  It  is  said  here  '  ipse  non  timebat  quin* 
-—Of  whom  bhould  I  speak  that  *  ipse  ?' 

X.  C.  J.  You  were  speakingof  yourself  and 
your  cony^regation. 

Rot.  But  that  is  in  the  third  person,  and  I 
the  sin(|riilar  number. 

Sol.  Gen,  (Mr.  Finch)  No,  the  jurors  that 
4nd  this  Ihdictment  say,  that  he  said  so,  and 
that  niust  be  in  the  third  person. 

Rot.   That  is  not  acooitling  to  the  rest. 

'Just.  YfiMiiu.  '  They/  is  the  people  with 
hvn;  and  *  he,'  is  be  himself;  that  is  plain, 
fliod  can  have  no  other  construction. 

Rot.  Now,  my  lord,  will  your  lordship 
please  to  accept  a  free  declaration  of  the  trutn 
of  this  matter? 

X.  C.  /.  Ay,  ay,  go  now  to  the  fact ;  now 
we  are  got  over  the  exceptions  to  the  indict- 
ment. To  answer  the  fact  is  most  proper  at 
this  time. 

Ro$ewelL   Then  here  in  the  pretence  of  the 
great  God  of  Hearen,  the  righteous  judge  of 
all  the  earth  ;  before  whom  you  and  1,  and  all 
that  are  here,  fnust  one  day  appear,  at  that  ter- 
lible  bar  of  impartial  justice  (and  a  glorious 
tribunal  it  will  be),  to  giro  an  account  of  all 
things  that  we  have  done  in  the  body,  whether 
they  be  good  or  evil :  and  I  am  told  by  my 
blessed  I^eemer  (who  shall  also  be  my  judge 
that  day),  that  an  account  must  be  given  of 
•rery  idle  word  that  I  shall  otter,  how  much 
more  for  lying  and  neriury,  and  iUse-witness 
bearing  ?  as  your  fordsbtp  (I  humbly  thank 
you  for  it)  did  very  seasonably  suggest  to  those 
that  have  witnessed  these  tlnngs  against  me ; 
I  say  in  the  presence  of  that  great  God,  and 
this  nonourable  iMrach  of  reverend  judges,  and 
you  gentlemen  of  the  jury,  and  my  dear  coun- 
trymen, that  have  b<H!n  now  sworn,  as  well  as 
retunied  by  the  process  of  law  for  that  end ;  I 
do  here  most  solemnly  declare  the  tnith  unto 
you,  as  in  the  presence  of  this  God  I  shall  an- 
swer it  hereafter.    And  I  shall  bec^n  with  the 
latter  part  of  these  words  first,  where  this  in- 
dictment ends ;  for  that  seems  to  refer  to  some 
things  of  the  late  times ;  and  also  to  my  trea- 
sonable intentions  now.     My  brd,  and  dear 
countrymen,  because  I  heard  something  men- 
tiohed  as  to  tlie  late  unhappy  civil  wars  w  these 
nath>ns ;  I  can  declare,  my  fiither  was  no  ways 
concerned  in  those  wars,  for  he  was  dead  be- 
fore they  began  ;  and  I  was  then  but  a  child, 
and  did  not  understand  the  thing.     But  for  the 
4leath  of  the  king,  (death  did  I  say  ?  that  is  too 
soft  a  word ;  tlie  murder,  the  barbarous  murder 
of  his  majesty  king  Charles  the  First»  whom 


I  had  once  the  happiness  to  see  the  face  of,  or 
rather  the  unhappiness  to  sec  in  respect  of  his 
condition  at  that  time,  bi>ing  at  dinner  under  a 
tree,  with  sonic  few  |»cntons  about  him,  which 
very  much  affected  my  heart,  though  then  h^t 
young.  80  far  was  I  from  being  one  that 
would  compare  him  to  Jeroboam,  &c.  as  your 
lordship  will  hear,  that)  I  always  bewailed  and 
abhorred  that  act.  For  my  present  sovereign, 
I  declare  in  the  presence  of  GcmI,  I  honour  him 
with  my  soul,  and  daily  pray  for  him  ;  and  if 
I  could  do  him  any  real  goo<l,  I  would  sacrifice 
my  life  most  chearfully  to  do  it ;  I  would  die 
at  his  foot  to  do  him  any  real  good.  My  lord, 
I  was  once  threatened  witli  the  loss  of  my  life 
for  declaring  for  his  majesty  in  his  exile  ;  when 
it  is  well  known,  few  durst  appear  in  those 
days  on  the  behalf  of  an  injured  prince.  It 
was  objectetl  against  me,  that  1  never  prayed 
for  Oliver  Cromwell,  that  had  usurped  the  go- 
vernment. My  lord,  I  knew  he  stood  upon  a 
false  bottom ;  he  was  an  usurper.  Anid  for 
declaring,  that  the  kingdom  would  never  be  at 
peace  till  the  rif(ht  heir,  our  sovereign  that  now 
M,  were  rcstore<l  to  his  right,  I  was  threatened 
tlwt  a  gibbet  should  be  set  at  my  church- 
porch,  and  1  hanged  upon  it,  or  at  my  own 
door.  I  preached  upon  that  place  of  scripture, 
Ezek.  XXI.  and  the  27th  verse,  *  I  will  over- 

*  torn,  overturn^  overturn ;  and  it  shall  be  no 

*  more  until  he  come  whose  right  it  is,  and  T 

*  will  give  it  him.'  And  I  declared  in  my 
sermon  the  several  overtumings  that  God 
had  given  them  then  in  power.  Aim  though  they 
threatened  me,  yet  Got!  preserved  me  then  here 
at  home,  as  he  did  my  dear  sovereign  abroad  ; 
for  whom  I  have  prayed  many  hundreds  and 
thousands  of  times.  And  it  is  well  known,  im- 
mediately afWr  his  majesty's  happy  restoration, 
I  did  upon  one  of  his  miyesty's  days  preach 
upon   that  subject :    *  For  the  transgressions 

*  of  a  land  many  shall  be  the  princes  thereof,* 
I  preached  concerning  the  excellency  of  mo- 
narchy, which  I  shewed  to  be  the  chiefest  and 
best  of  governments,  practised  almost  every 
where  :  and  I  proved  it  from  tlie  example  of 
the  gfreat  God  of  Heaven,  the  monarch  of  all 
the  worid,  down  to  some  of  the  meanest  species 
of  creatures.  I  shewed  it  was  the  government 
God  had  set  up  in  his  church,  appointing  the 
Lord  Christ  to  he  the  king  there  ;  among  thsl 
angels  there  was  the  prince  of  them  :  among 
the  celestial  bodies,  the  sun  in  the  firma* 
ment  ■ 

L.  C.  J.  Mr.  Rosewell,  I  amverynnwilling' 
to  give  you  any  interruption,  because  of  the  con- 
dition you  stand  in,  being  a  prisoner  pleading 
for  your  life,  upon  an  accusation  of  high-trea- 
son. But  I  tell  you,  these  things  that  you  haT« 
now  insisted  upon  are  not  at  alfto  the  purposs 
as  to  what  you  are  brought  here  for.  Yon  ar« 
not  here  arraigned  for  your  gi)od  works,  but 
for  your  evil  works.  If  you  commend  your- 
sdfror  two  hours  together  it  signifies  uot  one 
Arthing  ;  and  the  gentlemen  ot  the  jury  must 
let  it  go  for  notliing.  It  only  serves  to  please 
your  homour  yf  talking,  and  captivate  toe 
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ditory ;  but  it  is  not  at  all  to  the  porpose.  Keep 
dose  Co  t(ie  matter,  that  it  is  incoinbent  upon 
▼on  to  answer,  to  the  business  you  are  upon 
bere.  It  is  our  duty,  who  are  upon  our  oaths,  | 
and  who  are  accountable  to  the  gOTernment  j 
and  the  law  for  what  we  do,  to  see  that  things 
be  done  according  to  law.  You  are  not  here 
called  in  question  for  your  good  works  or  ac- 
tion*, but  for  treasonable  and  seditious  words. 
I  would  to  God,  you  had  never  done  worse 
tiian  what  you  have  said  of  yourself.  But  here 
is  an  indictment  for  traiterous  preaching  at  one 
particidar  place  and  one  particular  time ;  an- 
swer to  that  The  jury  must  go,  not  according 
to  .jour  way  of  speaking  ;  but  according  to  the 
evidence  relating  to  the  matters  laid  in  this  in- 
dictment. Do  not  talk  of  yqur  preaching  for 
monarchy ;  and  vour  overturn,  overturn,  overr 
turn ;  for  if  this  oelrue,  that  the  witnesses  have 
■worn  against  you,  you  have  at  once  over- 
turned alfthe  good  you  ever  did,  or  said  in  your 
life  before. 

Kot.  My  lord,  I  know  very  well,  one  such 
•Til  action  is  enough  to  marr  a  life  of  former 
good  ones.  But  this  that  1  have  said,  was  to 
shew,  how  inconsistent  those  thinn  that  they 
have  sworn,  are  with  my  constanUy  declared 
judgment  and  former  practice. 

jC.  C.  J.  There  are  abmidanco  of  people  to 
whom  the  king  has  formeriy  extendc^l  mercy, 
not  only  his  pmon,  but  eren  all  the  promotions 
their  ambitious  fancies  could  make  them  pre- 
tend to  :  but  it  is  well  known,  the  devil  has  not 
had  more  ready  instruments  to  cauy  on  bloody 
dedgns  for  the  murdering  this  gracious  king, 
their  princely  bene&ctor,  than  these  very  men 
that  were  thus  gratified  and  advanced  by  him. 
Therefore  we  can  say  nothing  to  what  is  al- 
ledgeil  of  former  loyalty  ;  the  devil  surprizes 
men  into  these  tilings  :  they  do  them,  as  toe  in- 
dictment says,  by  the  instigation  of  the  dievil. 
Keep  to  the  matter  before  \ou. 

Rof,  Well  theu,  my  lord,  to  cut  short.  As 
to  the  business  since  nis  majesty's  return  :  I 
have  been  a  constant  olwcrver  oft' his  days,  and 
particularly  the  30th  of  January  I  have  always 
observed  as  a  day  of  humiliation :  and  I  aid 
upon  one   of  those  days   preaeh  upon  that 

X.  C.  J.  And  all  this  signifies  just  nothing, 
and  upon  that  day  you  went  tu  a  conventicle 
•gainst  the  law,  and  preached  there ;  which 
thews,  what  a  conformable  man  to  the  govern- 
ment  and  the  law  you  are.  You  can  have  your 
congregations  of  hundreds  of  people,  and  I 
know  not  what ;  now  I  tell  you  all  this  makes 
nothing  against  you,  nor  doth  all  your  com- 
mendation make  any  thing  for  you. 

Ro$.  My  lord,  1  do  not  know  any  law  of  the 
land  that  is  against  preaching  the  Gospel. 

X.  C.  J.  "^  esy  in  conventicles  to  preach,  is 
against  the  law  of  the  land. 

Rw.  My  lord,  I  humbly  conceive  it  is  the 
circumstance  of  number  that  makes  the  trans- 
gression. 

L.  C.  J.  ft  is  notonl^  a  circumstance,  but 
die  substance  to  preach  in  a  coarentidc,  and  all 
•gainst  law. 


Rot.  If  you  call  that  a  transgression  ta^reach 
the  gotsTpel,  I  humbly  acknowledge  myself  a 
transgressor. 

L.  C.  J.  I  tell  you  it  is  a  transgression ;  bilt 
it  is  not  such  a  transgression  as  that  for  which 
you  arc  here  indicted  :  but,  because  you  com- 
mend yourself  so  much  ;  a  mail,  1  must  tell 
you,  that  every  day  doth  notoriously  transgress 
the  la\rs  of  the  land,  need  not  t>e  so  fond  of 
giving  himself  commendations  for  his  obedi- 
ence to  the  government  and  the  laws. 

Rot,  My  lord,  I  was  cHily  saying  that  upon . 
the  30th  of  January  I  preached  upon  that  text 
1  Tim.  ii.  1, 2.  "  I  exhort,  therefore,  that  first 

*  of  all,  supplications,   prayers,  intercessions, 

*  and  giving  of  thanks  be  made  for  all  men  ; 

*  for  lungs  and  all  that  are  in  authority ;    that 

*  nnder  them  we  may  lead  quiet  and  peaceable 

*  lives,  in  all  godliness  and  honesty. 
L,  C  J.  Amen !  I  say  to  that  petition. 
Rot.  Amen  !  I  am  sure  I  say  to  it,  with  all 

my  soul ;  and  it  is  my  daily  prayer  to  my- 
God  for  my  sovereign.  And  here  I  shewed, 
that  it  was  the  duty  of  subjects  to  pray  for  their 
prince 

L.C.J.  I  tell  thee,  I  care  not'  a  farthine 
what  thy  text  was,  nor  thy  doctrine  ;  I  mm 
yon  had  been  at  church  though,  and  been  con- 
formable to  the  laws.  But  this  is  nothing  to 
our  business. 

Rot,  I  had  therein  a  sharp  reproof  and  in- 
vective against  those  that  insteieul  of  praymg 
tor  their  civil  head  cut  it  off;  and  those  that  de- 
sign ai>d  plot  against  the  government. 

X.  C.  J.  You  did  abundance  of  good  by  your 
sermon,  no  doubt ;  I  shall  not  now  stand  ^  to 
examine  that. 

Rot,  So  far  was  I  from  harbouring  any  trai- . 
terous  thought 

X.  C.  J.  Come,  come ;  all  this  is  besides  the 
cushion;  come  to  the  matter  that  is  here  before 
us,  man.  I  would  not  restrain  you  of  any  part 
of  your  defence,  cither  in  time,  or  any  thing 
else ;  but  let  us  not  havetlie  time  taken  up  with 
that  which  no  way  concerns  our  question.  Our 
business  relates  to  what  was  said  at  your  meet- 
ing, at  that  time  the  witnesses  speak  of. 

R()s.  Then,  my  lord,  as  to  the  truth  of  this 
particular  case,  I  shall  now  declare  all  tliat  past . 
then  ;  as  in  ihe  presence  of  that  God  who 
searcheth  the  heart,  and  trieth  the  reins,  and 
who  shall  judge  us  all.  Upon  the  14tli  day  of 
September  last,  I  did  preach  to  some  people 
that  were  pietata  friend's  house,  one  Capt. 
Daniel  in  Rotherhith  :  and  as  my  course  hath 
been  to  expound  the  Scriptures  aomake  them 
understann  them),  I  was,  my  lord,  that  day. 
upon  the  20th  chapter  of  Genesis.  The  chap- 
ter is  about  Abraham  and  Abimelech  king  of 
Gerar.  Now,  my  lord,  will  you  please  that! 
shall  deliver  to  you  what  was  said,  by  repeating 
it  by  word  of  muuth,  or  read  it  ? 

jL.  C.  /.  No,  no  ;  1  do  not  desire  any  of  your 

expositions,  or  preachments  :    ans\icr  to  the 

Indictment,  and  what  is  charged  u)ton  you 

there. 

Rot.  My  lord,  I  am  about  it>  iu  telling  you 
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what  \%M  rtaWy  aaid  ;  and  1  afsk  th^  favour  of 
diliverintr  iu  court  i%hat  I  then  deliTerHl  to 
thciii.  My  lord,  it  wo&  thus:  In  the  Sd  verse 
ills  8uid,  ^  And  Abniliam  mud  »('  Karah  his 

*  «rik*,  slic  Ik  my  sister ;'  from  whence  I  ob- 
smH,  that  lie  hail  been  guilty  of  this  once  be- 
fore, in  the  I'Jth  cha|>ter,  when  hetuld  the  very 
nnne  lie  lu  I'haraoh  k  inc  of  Egy  |yt.  And  tbeoce 
1  raised  this  note, '  That  a  {rood  man,  or  a 

*  friend  of  God,  mi^ht  fall  into  tTie  same  sin  imce 

*  and  again.'  And  in  proof  of  it,  1  brou}||^ht  three 
or  fimr  instances.  That  ot  Lot  in  the  foregoing 
ohapter,  his  falKng  twice  into  the  same  sius  ot' 
ifmaketinfM  and  incest  with  his  own  dangh- 
Icrs.  That  of  Samson,  in  the  i6th  of 
Judges,)  and  there  came  in  the  mention  of ! 
0al3ali,  that  stie  ^poke  of,  she  only  rc- 
Mcwil>ers  the  name  of,  and  not  the  truth  of 
the  quotation),  that  of  Iter's  denying  his 
mastiT,  once,  twice,  and  again;  iir^r,  with 
a  lie ;  seconiily,  with  an  oath  ;  and  thirdly, 
with  an  imprecation.  But  the  proof  which 
they  in  this  point  have  most  distorted,  is  that  of 
Jehoshaphat,  who  sinfully  joined  with  two 
wicketl  kings  :  first,  with  a  wickeil  father  Ahab 
lA  his  exiieilition  into  the  laud  of  the  Syrians 
against  ICamoth-Gitoad,  2Chmn.  18th  chapter, 
for  which  he  is  reproved  as  a  great  tninffres<nr, 
and  tfarentened  by  the  prophet  iuthe  19th  chap- 
ter, and  the  beginning:  and  yet  he  afterwards 
joined  with  another  nioketl*  king,  Alitizinh, 
AhsVs  wicked  son,  to  go  to  Tarshish  ;  as  we 
m^  see  in  the  SOth  chapter,  and  the  latter 
enif.  And  here,  my  lord,  is  the  wholt*  of  die 
huiiness  conoeming  the  two  wicked  kings. 
In  the  presence  of  the  holy  and  grent  (iod 
there  was  not  one  word  siioken  of  the  kings 
of  England,  eitlier  king  Charles  the  first, 
or  his  present  majesty.  This  was  as  to  the  two 
wicked  kings.  And  then,  my  lord,  I  came  to  the 
7th  verse,   which  'has  these  H-ords,  *  He  is  a 

<  Propl*et,  and  lu.'  shall  |»ray  for  thee,  and  thon 
«  shaltlive.'  \J\ton  this  1  observed,  'Thattl)c 
'  prayers  of  God's  propliets  have  been  viTy  pre- 

*  Talent  fur  tlie  healing,  and  helping  of  others  in  a 
'  time  of  need.'  And  three  proofs  I  mugbt  of  this : 
The  last  of  which,  was  that  of  the  prophet 
Isaiah's  praying  for  king  Hezekiah  intheiiino 
of  his  great 'and  dangerous  sickness.  But  that 
which  has  reference  to  this  business,  was  that  out 
ofthel  Kings  xiii.  and  the  beginning;  '  When 

*  tbc  prophet  came  to  Bethel,  and  there  rebnketl 

*  Jerotwam,  and  propheiiied  against  the  altar 

*  there ;  Jeroboam  put  forth  his  hand,«nd  shook 
^feathim,  and  said,  lay  hold  of  hiui  ;  uiKin 

*  >ishich  the  king's  hand  was  dried  up.    There 

*  upon  the  king  intreated  the  prophet,  that  he 

*  would  pray  unto  the  Lord  his  (iod  for  him, 

*  that  his  hand  might  l>e  restored,  which  the 
■  prophet  did ;  and  the  king's  hand  was  restonHl 

*  again  and  became  as  it  was  before.'  And 
here  is  the  business  of  Jeroboam.     In  the  pre- 

.  aenca  of  God,  1  speak  it,  there  was  not  any 
the  least  comparison  of  my  dear  sovereign  to 
that  accursed  wicked  prince  Jeroboam,  who 
made  Isruel  to  sin ;  No,  my  very  soul  trembled 
afthethbogfatB  of  it  wheo  I  heard  it.    Upon 


this  head  I  had  this  sentence,  or  observation 
(which  I  M  ill  give  you  to  a  word^  if  I  w^re  to 
die  the  next  moment,  and  appear  before  the  glo- 
rious tribunal  of  the  heavenly  majesty,  1  tell 
not  the  least  lie,  or  equivocation,  or  prevarica- 
tion, ^  That  a  godly  man's  prayer  is  a  sove- 

*  reign  cure  or  the  king's  evil ;  whereby  the 

*  meanest,  or  the  poorest  christian  may  gnttify, 
'  and  serve  the  greatest  monarch.'  And  this  is 
not  m^  saying  neither,  but  the  saving  of  an 
expositor  upon  that  very  place  of  strripiurr, 
out  of  whom  I  did  quote  it.  N<ir  diil  I  speak 
of  it,  or  he  write  of  it,  with  res|H'(:t  to  that 
|iarticnlar   disease   that  the  indictment  callt 

*  Morbns  Itegni,'  but  the  king^s  eul  as  the 
king*s  own  disease,  in  reference  to  Abinielec  li ; 
who  was  king  of  Gerar.  For  it  fulUiueth  in 
the  close  of  the  chapt(*r,  '  GinI  heanl   Ahra- 

*  ham's  praver,  and  healed  Abimeltch  and  &I1 
'  his  house.*  But  as  for  that  word  they  speak 
of ;  *  of  the  |»eople's  flocking  to  his  maji*sty  to 

*  cure  the  king's  eiil,  uhieli  he  cfiuld  not  dn  ; 
'  and  that  we  were  priests  and  jiriinhets  to  whom 

*  they  must  come  for  cure  ;'  m  the  presence  of 
the  eternal  (lod  there  was  not  a  wonl  of  it. 
Then,  my  lord,  for  that  of  the  rams- horns  ; 
I  shall  olMier\'e  how  that  came  in  hy  and  by  ; 
hut  first  1  will  pn*mise,  that  all  this  that  has 
been  now  spoken  of,  was  ui>on  the  ex|K>Nitiitii 
of  that  chapter  in  the  monung.  In  the  af^er- 
Bonn  I  preached  upni  a  particular  text ;  1  l>eg:ta 
whh  the  reading  ot  a  Pssilm  and  a  chapter  ;  and 
so  far  I  conceive  it  was  nfW  the  manner  and 
ufui^^c  of  the  church  of  Enc^and,  which  c-n- 
j<Nns  the  reading  of  the  scripturt^s  as  |>Hrt  cif  its 
worship.  I  preached  ujmn  the  1 1th  of  the 
HpLstle  to. the  lleln-ews,  and  the  l^h  verse 
(tliough  one  of  the  witnesses  said  it  was  a 
Psalm) 

L.  C.  J.  She  n-ould  not  be  positive,  but  she 
thought  a  Psalm,  she  could  not  tell. 

JiON.  iVIy  lord,  it  was  the  11th  of  Ileb.  rer. 
12.  the  words  are  these,  '  Therefore  sprang 
^  there  of  one,  and  him  as  good  as  deail,  so 

*  many  as  the  stars  of  the  sky  in  multitude, 

*  and  as  the  sand  which  is  by  the  sea-shore  in- 

*  numiTtible.'     U|>on  which  I  hail  this  note, 

*  Tliut  the  grent  Go«l  can  effect  great  inutti'rs 

*  by  very  suiull  and  unlikely  means :'  As  here 
(of  one)  what  was  less  than  one  P  None  at  all : 
And  this  one  too  asgooti  asdead ;  and  \et  from 
him  to  raise  as  many  as  the  stars  in  the  sky, 
and  the  sands  on  the  sea-shore.  AVhnt  gn^t 
things  did  Cod  effect  by  the  rod  of  !\  I  rises  ? 
which  uasbuta  Ijltle  viand  in  his  hand,  and 
yet  a  wign  and  syndml  of  authority ;  as  our 
sheriffs  white  slaves  are.  Never  wb.s  there  any 
great  plague  Ui  be  sent  u\wn  the  enemy  of  Gofi, 
and  his  church,  Pharaoh  and  his  Egyptians, 
but  upon  the  stretching  forth  that  little  rud,  it 
came.  And  so,  at  the  siege  of  Jericho ;  What 
dreadful  dilapidations  in  that  :^'Teatcity  did  the 
sound  of  the  rams- hums  make  f  What  a  ter- 
tible  arm}  of  the  enemies  of  the  Israetitcs  did 
Gideon's  small  host  dt^troy  with  a  few  broken 
pots  or  pitchers  ?  (much  less  did  1  mention 
plattcrv»  or  pewter  diidies  ;  as  I  have  been  in- 
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fbmiod  tbey  first  sworr).  And  what  a  treineii- 
dnuB  cliainuioii  diil  David  strike  down  witli  a  ; 
ttone  iu  a  uin^  P  And  what  a  glorious  work 
tUd'our  Lord  Christ,  the  son  of  David,  do  in 
liis  curing  a  blind  man  with  a  litUe  claj^*  mid 
siiHtle ;  more  likely  to  dam  up  the  ey«*s  of  oi^e 
that  could  well  sec,  than  to  oj>en  the  eves  of 
one  that  was  born  hiiud.  Now  licre,  my  lord, 
is  the  whole  truth,  in  the  presence  of  theeteruul 
Goil.  Here  your  lordshijt  sees  is  mention 
made  upon  the  second  verse  of  the  QOih  of 
Genesis  of  two  wicked  kings ;  but  how,  not  (as 
they  hare  representid  ii)  with'  any  reflection 
upon  the  \ir^  of  England  ;  nor  were  tliey 
spoken  in  that  order  a&  they  have  sworn  tliem, 
boC  as  I  have  now  reiMratetl  theui.  Here  is 
mention  of  healing  tlic  king^s  evil,  and  of  Je- 
roboaiu ;  but  no  way  in  that  manner  as.  they 
wmy.  And  here  is  likewise  nientipn  of  rams- 
burns,  broken  pitcheri,  and  a  stone  in  a  sling  ; 
hut  iio|;  with  the  least  application  to  the  go- 
veraiiicnt,  or  reference  to  it,  or  reflection  upon 
it,  or  the  king  :  and  this  is  the  trqtii.  I  liave 
naade  an  ingenuous  confession  of  tiie  who!c  as  it 
Dtfsed,  that  vour  lordship  may  see  how  niucli 
I  am  abused  by  these  false  wretches.  Ai|d  if 
dieyhaveso  good  memories  as  really  and  in- 
deed to  remember  what  was  then  said,  tlieir 
nieiiioru».  and  their  consciences  cannpt  butcfo 
akng  widi  me,  and  confirm  what  I  have  saidv 
t^  all  thai  wan  spokcn.hy  me  that  day,  ^ 
as  1  hare  related  jt,  without  the  least  refleciidn. 
fjpoOyOrapplicatiqn  to  his  former  majesty  and 
Qur  present  snvereign,  or  either  of  them,  or. 
i^y  thing  rckiting  to  ilie.  gavemment.  A^A^f 
you  be  not  convinced  here,  I  ajmsufe  there  will: 
be  a  day  come  wherein  vou  will  find  and  see, 
that  these  are  none  of  tlic  kinf;*s  frirnds,  but 
his  enemies,  that  thus  have  falKly  accused  an 
innocent,  faitliful,  loyal  subject  of  treason  ;  a 
crime  which  my  \ery  M)u1  abhors  the  thoughts 
of.  In  iiroof  whereof,  if  your  lord^Iiip  will 
give  rae  leave,  1  will  now  call  my  witnesses  to 
testify  the  truth  of  all  this  matter.  And  after  , 
this  tree  and  ins^enious  confession  of  the  truth, 
and  what  the  witnesses  I  shall  call  will  testify 
about  it,  I  hope,  and  trust  in  ray  good  God, 
t}iat  1^  will  let  vou,  my  dear  countrymen,  sec 
the  truth  and  sincerity  of  my  heart  in  w  hatever 
words  are  spoken  by  me.  Hail  I  been  gnilty 
of  those  things  that  are  kid  to  my  charffe,  1 
wcTf  not  worthy  to  live.  Pray,  Mr.  Ciicr,  call 
Sift  Thomas  Hudson. 

L.  C.J.  .\y  ;  come  call  your  witnesses. 

Rot.  My  lord,  one  thing  1  would  desire  to 
speak  to  your  lonlship.  Vour  lonfship  was  . 
speaking,  that  what  I  declared  of  my  former 
kiyalcy  wa?;  nothing  to  what  the  witnesses  iia\e 
depose<l ;  ^ly  lord,  I  have  reail  in  a  true  his- 
tory (1  think  the  scripturi's  will  be  owned  by 
persons  that  are  here  to  Ih.*  such)  of  two  f»lse 
witnes<fteH.  thry  were  surh  ;  they  arc  rnllod 
sons  of  Ihilial  (I  pray  Ci«Hl  \\uno  be  not  ac- 
counted ilaughtcrs  of  IWlial)  that  swore, 
'  Naboth  did  blaspheme  (lod  aud  the  king/ 
Doth  your  lordship  believe  it  ? 

L.  C,'J,  What  would  you  have  of  us,  mao* 
by  that  question  i* 


H<M.  I  am  ronfidcQt,  my  lord,  3'our  lordshiy 
aud  the  court  do  not  bcUevu  he  did  so. 

L.  C.  J.  The  Scriptures  tell  us  it  was  not 
true  ;  Do  you  think  we  do  not  believe  the 
scriphires,  becaiuie  we  do  not  hear  you  preach 
iu  your  cunveutLi'les  ?  We  do  l)«Ue^  e  tliv  serip- 
turesj  mau;  and  we  believe  too  they  lia\o 
been  j^'rvorted  by  yu.u,  and  other  people,  tv 
very  ill  pur^toses.  \esk,  1  do  rememlier  the 
story  of  Nabotli ;  and  to  shew  you  that  I  can 
remember  some  holy  history  as  well  as  you,  I 
can  tdl  yoa  of  another  story,  and  tha^  is  the 
stt»ry  of  Susanna  and  the  efdcrs,  and  there  was 
circumstance  o\'  time  and  place  testified  to  ; 
but  it  seems  they  w  ere  defective  in  tlieir  pruof,^ 
and  thereby  di^ACOvcred.  You  would  do  well 
to  detect  tbo  witnesses,  if  you  can,  in  some 
contradiction,  or  lahdioud  ;  that  will  do  youi 
more  service,  than  liaran|pies  and  speeches. 

RoseatlL  The  God  ot  Ueaveu  will  do  it  tliia 
day,  I  trust ;  for  to  him  I  have  opened  my 
cadse. 

L,  C.  J.  Well,  well,  call  your  witnesMSi 
aud  prove  wlutt  you  can. 

JpufmeiL  My  dear  Bedeemer  himself  was 
served  so  ;  nay  condemned  by  the  testimony 
of  false  witnesses.    [Mr.  Hudson  came  in.] 

Ir.  C.  J.  Come,  hfu^  is  your  witnesy,;  what 
say  you  to  him  ? 

Hotasell.  Mr.  Hudson,  were  you  present  at 
the  meeting  at  Uotherhith  on  Lord's  'Day  thft 
14U1  of  September  last  ? 

%udton.  Yes,  Sir,  1  vvas  so. 

KoioeelL  Here,  is  Mrs.  Smith  hetb.swom, 
that  since  the  beginning,  of  August  we  had  u 
meeting  iu  our  fMibUc  M^i^-housc;  Waa 
there  any,  pray  Sir  ? 

Hudson,  There  was  nonesuch,  that  I  knovr  of, 

RoseatelL  She  swears,  tliat  uc  were  at  tho 
house  of  captain  Daniel  Wcldy's  t lie  14th  of 
September.     Was  it  so  ? — Hudson,  No,  Sir. 

Rjseadl,  What  place  was  it  then  ? 

Hudson,  It  was  one  captain  Daniel's. 

L.  C.  J.  Tlmt  is  the  same  us  they  say. 

JioseKell,  I'lic  first  witness,  >Irs.  Smiths 
said  captain  \\  eldy's  :  indi*cd,  the  other  said, 
captain  Daniel's. 

L.  C.  J.  She  said  she  was  told  so,  but  ah^ 
could  not  tell ;  but  she  rememl>ers  you  pcayed 
for  him,  and  his  child  too,  who  wastlien  ill. 

RostKtlh  Pray  Sir,  as  to  the  trutli  of  th« 
business  ;  Did  vou  hear  me  speak  of  two 
wicked  kings  ?  'Vliat,  my  lord,  came  iu,  I  say 
U|'on  tiic  second  verse  of  the  20th  of  Genesis^ 
which  I  tht-n  was  expounding. 

L.  C.  J.  Nay  a.sk  him  in  general  what  he 
ht>anl  you  say  ;  aii'I  whetlier  he  heard  yoa 
say  any  thing  of  two  wicLed  kings,  and  what 
it  was. 

Kostu'dL  Ay,  about  Ahab,  and  Ahaziah  hi« 
son 

L,  C.  J.  Nay,  nay,  I  must  have  none  of 
thosf  things  we  iiiubt  have  fair  questions  put ; 
for,  as  you  secwewiM  not  admit  the  king's 
counsi>l  to  put  any  questions  to  the  witnesses, 
nor  |tr<Hluc«  any  witnesses  against  you,  that 
arc  leading,  or  not  proper,  so  nor  must  you : 
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But  if  yoa  have  a  mind  to  aik  him  any  ques- 
tions, what  he  heard  oonoerning  two  wicked 
kimra  generally,  do  ao. 

Hudson.  Upon  the  9d  Terse  he  was  thei^ 

X.  C.  J.  Of  what  chapter  ? 

Hudson.  Of  the  SOth  of  Genesis.  I  was 
Aen  in  the  place,  and  writ  He  was  upon  the 
9nd  verse,' and  eonoeraing  Abraham's  clenyinff 
of  Sarah  his  wife.  Sa^rs  Mr.  Rosewell,  DotE 
Abraham  here  fall  again  into  lying  ?  I  thought 
he  had  smarted  enough  in  the  12th  chapter, 
for  the  same  he  told  to  Pharaoh  :  And  doth  he 
fidl  agam,  and  not  take  warning  by  it  ?  From 
that  you  may  take  notice,  that  the  best  of  God's 
children  may  fall  again  and  again  into  the 
same  sin.  And  there  you  quot^  what  mis- 
chief good  Jehoshapliat  had  like  to  have 
brought  upon  himself,  by  joining  with  two 
wicked  kings  :  first,  with  wicked  Ahab  king 
of  Israel ;  and  after  he  was  reproved  for  it  by 
die  prophet,  yet  he  fell  into  the  same  sin  again, 
by  ioinmg  with  Ahab's  wicked  son  king  Aha- 
nan.  And  so  he  quoted  Samson,  who  got 
nischief  by  taking  a  wife  among  the  daugh- 
ters of  the  Philistines  ;  and  yet  after  he  had 
■  feh  some  smart  and  hurt  by  it,  yet  like  good 
Jehoshaphat,  and  good  Abraham,  he  falls  into 
die  same  sin  again,  by  going  to  Timnah,  and 
taking  Dalilah. 

Rotewell,  What  saiil  I,  pray  upon  the^  7th 
▼crse? 

Hudson.  The  7th  verse  was  concerning 
God's  appearing  to  Abmelech  in  a  dream  ; 
where  God  says,  *  He  shall  pray  for  thee,  for 

*  he  is  a  prophet,  and  thou  shall  be  healed.' 
And  there  Mr.  Rosewell  spoke  concerning  the 
worth  and  value  of  the  prayers  of  God's  pro- 

Shets ;  wherein  he  instancethhi  one  thing,  that 
bey  were  good  to  cure  the  king's  evil.  And 
he  quoted  several  texts  of  scripture  of  the 
worm  and  value  of  them  ;  and  among  the 
rest  was  that  in  the  6r8t  book  of  Kings,  the 
19th  chapter,  and  6th  verse,  wherein  the  pro- 
Thd  casoe  to  reprove  Jeroboam  at  the  altar  at 
Bethel ;  and  the  kinf  stretched  forth  his  arm, 
and  bid  lay  hold  on  him,  and  the  king's  hand 
was  dried  up  :  Upon  which  the  king  said  to 
die  prophet,    *  Intreat  now  the  face  of  tby 

*  God  for  me,'  and  he  did  so  ;  the  prophet 
urayed  unto  the  Lord,  and  the  king's  arm  was 
restored  whole  as  the  other.  And  he  did  quote 
that  of  Hezekiah  too. 

Rosewell.  My  lord,  this  man  did  take  notes ; 
and  therefore  may  be  the  more  exact. 

Hudson.  Yes,  my  lord,  1  have  my  notea, 
and  can  read  them  at  large  ;  and  I  cud  gene- 
rally write,  my  lord. 

Kosewell.  Tlien  pray,  Mr.  Hudson,  will  you 
declare,  whether  you  heard  any  thing  in  that 
exposition  or  discourse,  concerning  rams  'horns, 
broken  platters,  and  a  stone  in  a  sling  ? 

Hudson.  That  was  in  the  sermon,  Sir,  in  the 
afternoon. 

BjosewelL  She  swears  it  was  all  in  the  mom- 
ittgdiscmirse. 

Hudson.  There  was  not  such  a  word  in  that, 
at  1  know  of.    The  sermon  waa  not  in  the 


morning ;  you  did  only  expound,  as  you  used 
to  do  in  the  morning. 

X.  C.  J.  If  jTOu  have  done  with  him,  I 
should  adL  him  a  question  or  two.  Hark 
vott.  Sir,  Pray  what  time  ^dthis  exercise 
begnn? — Ifadlfoii.  It  besun  about  8  o'clock. 

L.  C.  J.  MThat  number  of  people  de  you 
think  there  were  there  ? 

Hudson.  I  cannot  judge  how  many  they 
were. 

L.C.J.  How  many  do  yon  think  ? 

Hudson.  I  believe  there  were  a  matter  of 
40  or  50  there. 

L.  C.  J.    No  more  than  40  or  50  ? 

Hudson.  Alas,  we  could  see  but  in  one  room. 

L.C.  J.  What  room  were  yon  in  ? 

Hudson.  I  was  in  one  of  the  chambers. 

L.  C.  J.  How  many  pair  of  stairs  high  ? 

Hudson.  Two  pair  of  stairs  high. 

L.  C.  J.  Did  you  see  Mr.  Roaewdl  ? 

Hudson.  No,  I  could  not  see  him  at  all. 

X.  C.  J,  Was  there  ever  a  bed  in  the  room 
where  vou  were  ? 

Hudson.  No,  my  lord,  there  was  not. 

L.  C.  J.  Was  tnere  a  dinner  time  between  ? 

Hudson.  There  was  at  noon  a  resting  a  lit- 
tle while. 

L.  C.  J.  Did  Mr.  Rosewdl  go  down  P 

Hudson.  Yes,  my  lord,  he  md,  I  believe,  go 
downstairs. 

L.C.  J.  Do  yon  remember  any  thing  that 
waa  spoken  of  Samson  and  DaH)ah  P 

Hudson.  Yes,  as  I  said  befhre,  there  was 
about  Samson's  j|;oing  down  to  Timnah  to  take 
Dalilah  ;  shewmg  his  fiuling,  how  he  fell 
twice  into  the  same  sin. 

L.  C.  J.  Did  you  hear  any  discourse  about 
canting  P  Did  you  observe  he  used  that  word 
canting  P 

Hudson.  No,  not  that  day,  as  I  know  9f. 

L.  C.  J,  Did  yon  ever  hear  him  use  that 
word  f ^-'Hudson.  Yes  1  did  one  day. 

X.  C.  J.  Ay  ;  What  did  he  say  that  day 
about  canting  r 

Hudson.  I  am  not  aUe  to  tell  you  very  ex- 
actly. 

L.  C.  J.  Yon  must,  you  must  indeed. 

Hudson.  I  do  assure  your  lordship,  I  know 
not  how  to  repeat  hb  expressions  about  it. 

L.  C.  J.  For  look  you.  Sir  ;  though  yoa 
arenot  upon  your  oath,  becaose  the  law  doth 
not  allow  it ;  yet  the  same  thing  that  I  told 
those  witnesses  before,  the  same  I  must  tell 
you;  you  must  consider,  fnend,  you  come 
here  to  serve  no  turn,  nor  party  ;  yon  are  in 
the  presence  of  the  great  God  of  Heaven  and 
earth,  who  wiH  call  you  to  account  for  every 
thing  you  testify  here ;  and  therefore  without 
any  subterfuges,  tell  us  the  truth,  and  the  whole 
plain  truth  without  welt  or  guard. 

Hudson.  My  lord,  I  will  not  deny  one  tittle 
of  the  truth,  nor  tell  any  thing  that  is  untrue  ^ 
I  know  I  sm  in  the  presence  of  a  great  ooort 
of  justice,  and  in  the  presence  of  the  God  of 
Heaven. 

X.  C.  J.  Tell  OS  then,  what  the  prisoocr 
said  aboet  canting. 
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Hudson.  He  was  speaking  of  the  wicked 
men  of  the  world,  that  when  tliey  spoke  cou- 
ceroing^  serious  relii^oi),  'rnlle<l  it  cautin;^,  and 
says  he,  What  is  canting^  ?  Canting,  Kays  he, 
18  a  whinins;  to|ie. 

L.  C.  J.  Did  yon  hear  him  speak  any  thinf;^ 
Goucerning  org^ans,  and  surplices,  ana  white 
gowns? 

Hudson,  No,  my  lord  ;  nothing^  of  surplices 
nor  white  ^wns. 

JL  C,  J.  Nor  any  things  conccmini^  or- 
gam? 

Hudson,  No  ;  hut  somethinp^  he  had  con- 
cerning^ the  cathedrals,  and  their  canting  tone 
there. 

Roxcnrlt,    Win  your  lords! lip  accept  an  in- 


uiattcr 

L.  C,  J.  No,  no,  Mr.  RosewcU,  that  will 
Dot  be  evidence  ;  yon  can  neither  acquit,  nor 
condeum  yourself  (y  these  things  citnor  con- 
fessed or  denied.  It  is  your  witnesses  that  I 
must  ask,  and  that  I  expect  an  account  from. 
Therefore  I  ask  yotf,  friend,  and  pray  recollect 
yourself,  How  was  it  that  he  talked  concerning 
the  canting  in  i^athedrals  ? 

Hudson,  Tnily,  my  lord,  I  cannot  give  a 
better  description  of  it  than  i  have  done. 
For  I  neither  do  particularly  remember  what 
time  it  was  that  I  heard  him  use  that  expression, 
nor  can  I  tell  you  where  it  was  ;  neither 
where  nor  when. 

Rosewell,  Shall  I  tell  your  lordship  the  oc- 
casion? 

L,  C.  J.  Why,  do  you  think  I  believe  any 
word  you  say,  notwithstanding  any  impreca- 
tions or  asseverations  you  make  a&ont  your- 
self ?  It  must  neither  weigh  with  the  court  nor 
the  jury :  we  must  go  according  to  the  evi- 
dence. St.  Peter  himself,  tliat  you  say  you 
talked  of,  denied  all  with  a  ^J^rtstt  many  a9S4*ve- 
rations  ;  but  that  denial  did  not  make  him  in- 
nocent, no,  it  was  his  sin.  So allyour  impre- 
cations, and  asseverations,  and  ufnrmatiftns  of 
your  own  innocence,  do  not  signify  one  farthing 
to  this  cause. 

Ait.  Gen,  Hark  you,  Mr.  Iludson  ;  let  me 
ask  you  one  question.  Pray  when  Mr.  Rosewell 
had  explained  those  texts  of  scrii>turc,  did  he 
not  uste  frequently  to  make  application  of  his 
qaotations  ? — Hudson.  Yes,  my  lonl. 

Att.  Gen.  Then,  pray,  Sir,  after  he  had 
spoken  of  tlie  two  wicked  kings,  how  did  he 
apply  that  ? 

Hudson.  My  lord,  I  will  tell  you  how  he  ap- 
plied it.  After  he  had  made  those  quotations^ 
says  he.  Take  notice,  if  Abniham  tell,  and 
good  Jehoshaphat  lell,  and  Samson  fr'll,  and 
PWcr  fell,  then  what  are  wo  ?  *  I^t  liini  f  liiit 
*■  standeth  take  heed  l^^^t  he  fall  :'  and  that 
was  the  application  ho  made  of  it. 
•  AU.  Gtn.  Do  you  sptak  to  all  that  31r. 
Rosewell  spoke  in  that  discourse  at  that  time 
toaching  these  matt(?rs  i* 

Hudson,  No,  Sir,  not  nil  :  I  rtiimot  remem- 
ber all  :  Hot  the  suUlauc'  '.f  thedisiiuct  heads 
I  do  remember. 

VOL,  X. 


Rosea  ell.  Then  about  the  king's  evil  ;  how 
did  you  apprehend  it  was  meant  ? 

Iludsim.  My  lord,  1  do  not  believe  he  spoke 
it  \i  if  h  ri>s|)ect  to  that  disease  which  we  call 
tli(i  king's  j\  il  ;  becausit  he  spoke  it  u  ith  re- 
I'ereuce  to  the  di^easi:  that  the  king  was 
Imder. 

Rosejcrll,  Did  yoii  hear  any  thing  abmit  20 
guineas  ? 

Hudson.  No,  I  did  nut  hear  a  Mord  of  any 
guineas  that  day. 

SoL  G        *^  * 
about 

Hui 

Ro9C7ccll.  Pray,  Mr.  Hudson,  did  1  name 
the  word  priests  ? 


'i\s  luai  uay. 

.  Gcit,  Did  you  hear  him  say  any  thing 
the  |>eople's  flocking^  to  the  king  f 
idson.  No  indeed,  Sir,  not  1. 


jCfenuons  confession  fi-om  me  myself  about  this        Hudson,  No,  Sir,  I  did  not  hear  yon  name 

piiests,  but  miuisti'i-s:uid  prophets  ;  *and  what 
a  judgment  itvias  to  ha>e  the  prophets  takcu 
away. 

Att.  Gen,  Pray  recollect  yourself;  I  >  that 
a  phrase  they  use,  ministers  and  prophcis  ;  Oi* 
do  not  they  call  themselves  priesU>  ? 

Hudson,  Ministers  and  prophets,  my  lord^ 
are  the  usual  words.  ^ 

Att ,  Gen.  Priests  is  the  word  I  am  told  they 
have. 

Rosewell.  Then,  Sir,  pray  will  you  give  an  ac- 
count how  that  about  the  rams- horns  came  in  P 

Hudson.  That,  my  lord,  wa^  upon  that  te.\i, 
xi.  Heb.  12 


Roscuetl,  Do  you  rememlicr  what  time  it 
was  ;  forenoon  or  afternoon  ? 

Hudson,  I  do  rciiien\l)er  it  was  in  your  ser- 
mon in  the  afternoon.    The  words  are  these, 

*  Therefore  sprang  tl»ere  even  of  one,  and  liim 
*■  as  good  as  dead,  so  many  as  the  stars  in  the 

*  .sky  in  multitude,  and  as  the  saitd  by  the  sea-^ 
<  shore  innumerable.^  From  whence  he  raised 
this  note,  or  doctrine ;  '  That  the  groat  Cod 

*  could  by  very  small  means  bring  ^'.oat  thioufs 
'  to  pass.'  And  then  he  earner  to  pro\v:  hifi 
doctrine,  by  several  instances.  Says  lie,  m  hat 
Morks  did  God  do  by  MosV;  rod;'  And 
by  Gideon's  broken  pitchers  nuUirg  a  who'.e 
army  ?  What  great  works  has  God  done  by 
small  means  ?  That  by  the  sounding  of  rams- 
horns  the  walls  of  Jericho  should  fall  down!' 
And  what  |rreat  wonders  he  v^TOUght  when 
David  slew  tlie  tremendous  i^iant  Goliah  ^utli 
a  sione  out  of  a  slinj;f !  Arul  m  hat  trreat  w«>rks 
and  wondei-s  did  the  .son  of  l>j.\id,  our  Lord 
Jcsns  Christ  do  in  opcninvT  lh<*  «'VOS  of  hini 
that  was  bom  bliud,  uith  a  llttUt  clay  and 
spittle?  The  application  of  that  >\ us.  A  Uttle 
grace 

L.C.J.  We  do  not  desire  to  hear  >our  ai»- 
...  •  • 

plications. 

Smitli.  My  lonl,  if  your  lordsljip  picas ■.•, 
Mr.  Hudson  usetl  to  expound  hiuiself. 

}7udson.  My  hjrd,  I  used  to  itpuat  what  1 
writ  in  wv  own  lUniilx ,  Uiiitis  all. 

L.  C.  J.  Yfs,  no  donl'l  he  is  a  most  cxc«l- 
lent  e:.{.osil<»r;  tlicre  uio  several  people  take 
iipcnttienitOL-Nponnd,  thatean  ii(  i'.her  r('ad,noi 
writft.  But  pruy,  i'ricud,*  lei  ino  a-ik  you  r,iit 
question  more?    A\as  the  captain,  at  wLv«e 
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hoofe  yon  were  tbt   Uth  of  September,  at 
home  or  at  sen  f 

Hudum,  My  lorJ,  he  wai  not  at  home,  but 
at  tea ;  and  ia  still  at  aea. 

X.  C.  J.  Do  you  remembfr  that  he'  prayed 
for  hira  at  that  time? 

Hudson.  Yes,  my  lord,  it  was  liis  common 
practice  tu  pray  for  the  family  w  bcrerer  he 
came. 

L.  C,  J,  And  did  be  pray  for  bis  sou  that 
was  sick? 

Hudnon.  I  cannot  tell  whether  lie  were  sick, 
or  no,  I  do  not  remember  that ;  but  ho  prayed 
for  the  father  and  all  his  children,  the  whole 
family. 

Koi.  Pray  did  you  hear  any  one  wonl  men- 
tioned of  the  kinijrs  of  Enp^laiiil,  or  cf  his  pre-^ 
sent  majesty  but  ooly  in  pru}  in;^  (hr  him,  us  I 
bles.s  God  1  daily  do,  that  Gud  would  give 
him  ^^Tac!»  and  all  good  things  here,  and  his 
glory  liereailer  ? 

tiudson.  Not  one  word  did  I  hear  named  of 
the  kin^  of  Kngland ;  nor  of  any  kings,  but 
those,  meotkmed  in  the  Hcriptnres,  that  were 
quoteil,  tlie  lungs  of  Israel,  and  the  like. 

Rot,  Wtts  tliere  any  word  spoken  about 
popery  being  pennilted  to  come  in  under  tlieir 
noses  f 

Hudson.  Not  one  word  of  that  was  spoken, 
that  1  know  of. 

L,  C.  J.  Did  you  hear  the  king  of  England 
raentioned  at  all  that  day? 

Hudson.  Y'es,  in  his  prayer.  It  was  his 
constant  course  to  pmy  for  the  king. 

L,  C.  J.    Ay  \  what  diil  he  pray  for? 

Hudson.  lie  used  to  express  himself  rery 
heartily  in  prayer,  that  (>od  %vould  enalile  him 
to  rule  and  govern  the  pvople  under  his  charge, 
and  bless  him.  And  he  used  to  say,  God  furoid 
fhat  he  should  siu  against  God  in  neglecting  to 
pray  for  the  king. 

lies.  It  was  Samud^s  speech  to  Saul.  Pmy, 
Sir,  did  you  hear  that  ? 

X.  C  /.  Nay,  fiay,  ask  him  what  ho  did 
hear  you  pray. 

Kos.    Did  I  pray  about  opening  tlie  eyes — 

X.  C.  X  Bnt  3  ou  must  not  open  your  wit- 
ness^ eyes  :  Do  not  lead  him. 

Hudwm.  It  was  his  common  practice  to 
uray  for  the  king,  that  God  would  preserve 
■im  from  all  his  enemies. 

/<.  C.  X  And  we  say  the  same  thing  too. 

Hadaon.  And  that  God  would  remove  all 
C^il  counsellors  from  him. 

•X.  6*.  X  Ay,  no  question. 

Hudson,  Aud  establish  his  throne  in  righte- 
ousness, and  lengthen  his  lite,  and  pros])tT  his 
reign  ;  and  he  used  to  pray  as  heartily  and  as 
■avourl^y  for  the  king  as  I  c^'er  heard  any  man 
in  my  life. 

X.  C  X.  So  there  was  praying  in  this  hall,  I 
remember,  fur  his  late  majesty ;  for  the  doing 
of  him  Justice :  We  all  know  what  tliat  meant, 
•iid  where  it  ended. 

Rot.  Mr.  Crier,  pray  call  Mr,  George  Hall. 
H  ho  came  in.]  Mr.  llall,  were  you  present 
lis  Hth  day  of  September  at  Rotberhitb  ? 


s 


HaU,  Yes,  Sir,  1 

Ros.  When  I  expounded  apon  the  90th  of 
Genesis.' — Hall.  Yes,  ^ou  dkl  so,  Sir. 

Rot.  Pray  will  you  uform  my  hmis  what 
you  heard  me  say  r 

HalL  I  will  inform  them  to  the  best  of  my 
memori'. 

X.  C.  X  >Vhat  trade  are  you,  friend  ? 

HalL  I  am  a  meal- man,  my  lord. 

X.  C\  J.  Well,  what  say  you  f 

HalL  The  14th  of  Septemherlast  it  was  my 
lot  to  hear  Mr.  Rooewell  expound  the  SOili 
chapter  of  Genesis ;  as  it  was  bis  osual  course 
to  expound  a  cha[>ter. 

jRof.  It  was  not  of  choice,  but  taken  in 
counie.  And  pray  what  do  you  remember  was 
said  by  me  aoout  two  wicked  kings  ? 

HalL  Sir,  I  rememlieryou  brought  a  scrip- 
ture concerning  Jehoshapfiat  joining  with  two  ; 
first  of  all  with  wick«d  Ahab,  and  ailer^vnrds 
with  wicked  Ahainah  his  son;  and  you  nruved 
it  out  of  3  Chron.  zviii.  chap,  and  19th .  aud 
aothTerses. 

Rot.  Do  you  remember  there  was  any  one 
word  spoken  of  the  kings  of  England  ? 

Hall,  There  was  nut  one  word  of  his  present 
majesty,  nor  his  father,  nor  any  of  the  lungs  of 
England  ;  but  of  the  kings  of  Israel,  Ahab  and 
his  son. 

Rot.  Well  then,  concerning  Jeroboam,  what 

do  yon  remember  of  that? 

HalL  As  to  Jeroboam—*  You  were  ex- 
pounding from  the  7th  verse  of  the  80th  chap- 
ter of  C'lenesis — And  in  the  opening  of  that 
7th  verse  among  several  texts  of  scripture* 
Mr.  r.osewell  had  this  Note,— llokl— Jero- 
boam— 

X.  C.  J,  Ay,  about  Jeroboam. 

Hull,  My  memory  fails  me 

X.  C.  J.  Ay,  so  1  perceive  it  doth  wonder* 
fully. 

HalL  As  to  Jeroboam,  he  brought  a  text 
from  the  Sd  book  of  Kingi,  the  13th,  and  the 
former  |Mirt  of  the  chapter.  There  was  a  man 
of  God  that  came  to  Bethel,  and  prophesied 
against  Dan  and  Bethel,  and  there  were  these 
words,  that  Jeroboam— 

Rot.  He  had  his  hand  dried  up— 

X.C.X  What  do  yon  mean  by  that?  If 
yow  witness  be  out  in  his  story,  must  yom 
prompt  him  ?  Go  on,  firiend. 

HalL  He  prophesied,  that  the  bones  of  the 
priests  should  be  laid  upon  the  altar  and  burnt, 
as  we  read  in  that  text  of  Scripture.  3  Kings 
13,  and  the  beginning.  And  Jeroboam  was 
there,  and  put  forth  his  hand — and  bki  some- 
body take  bold  of  him — ^Whereat  the  hand  of 
Jeroboam  dried  up. 

jRos.  If  it  please  your  lordship,  1  will  call 
another. 

X.  C.  J.  Ay,  ay,  yon  may  set  him  going,  for 
he  is  out  • 

**  *  This  witness  was  wont  to  say,  that  loain 
person  or  persons  pinched  his  legs  as  he  wat 
giving  his  evidence,  wfakh^iccisiaoed  theatfrt* 
quent  breaks,"    Orig. 
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Ha//.   If  it  pleaBc  you,  I  can  go  a 
-further.     I   have    something  to  say  as 


ii/^inson.  There  was  an  expression  concern- 
ing the  evil,  upon  t\\e  7th  verse  ;  *  he.is  a  pro- 
'  pnet,  and  he  shall  pray  for  lliee,  and  thou 
*  sbalt  lie  healed.*  And  lie  had  this  expression 
or  to  this  same  effect,  for  1  hope  you  cannot 
expect  I  should  speak  every  word  exactly  ;  but 
1  shall  endeavour  to  speak  the  sense,  and  the 
truth,  as  near  as  I  can,  and  nothings  else.  He 
said,  the  prayers  of  Goc)'s  prophets  were  very 
prevalent  for  the  heahng  and  helpine  others  iu 
time  of  need.  And  he  quoted  scierariniitances, 
as  that  out  of  the  prophet  Jeremy,  xxvii.  chap, 
and  18th  verse,  to  the  best  of  my  rrmembrance. 
And  he  also  Quoted  that  of  the  1  Kiogs  13,  con- 
cemingf  Jeroboam.    The  Prophet  came  to  re-^ 


little 
to 

t»,  C  J.  Yon  had  best  go  out,  and  recollect 
yourself;  you  havefor*p(  your  cue  at  pre- 
ot. 

Kof.  Mr.  Crier,  prav  call  Mr.  James  Atkin- 
iD.    [Who  came  m.] 

X.  C.  J.  You,  Mrs.  Smith,  I  will  ask  you,  (I 
will  not  ask  him  himself,  because  he  may  ac- 
cuse himself  by  it)  Is  this  the  miller,  at  whose 
hoiue  one  of  the  meetings  was  ? 

&mtk.  No,  my  lonl,  thefonner  witness  II ud- 
•oa  is  the  miller  where  he  preached. 

JL.  C.  y.  Well,  what  do  you  ask  this  witness  ? 

Kos,  Mr  Atkinson,  were  you  at  our  meeting  !  prove  Kim,  and  Jeroboam  stretched  out  his  hand 
the  14th  of  September  last  ?  <  against  him,  and  it  dried  up  ;  and  then  he  de- 

Atkinton,  Yes,  I  was  there  the  14tb  of  Sep-  I  sired  of  the  prophet  to' pray  for  him  ;  which  ha 
"'^  (Ud,  and  his  hand  was  healed. 

L.  C.  J.  Look  you,  ^  hat  you  say  may  be 
true,  and  so  may  what  thev  say  too  ;  for  he 
might  say  both.  You  tise<fto  say  abundance 
of  good  things,  as  well  as  some  bad  ones; 
therefore  I  would  ask  him  this  qiie«tiun,  whe- 
ther he  hcanl  any  thing  of  the  king's  evil,  or 
that  had  any  retcrence  to  the  king  of  Eng- 
land ? 

Atkinwi.  This  is  alt  that  I  heard  that  conies 
to  my  memory  conccrniog  the  king's  evil : 
'  That  a  godly  man  by  his  prayers  may  help  to 

*  cure  the  king's  evil,  and  thereby  'the  poorest 

*  Christian  may  gratify  the  greatest  king,'  as 
says  our  Ei^isn  Amiotator  upon  that  7  th 
verse  ;  but  I  never  understood  him  to  mean  it 
of  the  disease  of  the  king's  evil. 

JRos.  LK)  you  rcmeinb^  that  I  preached  in 
this  discourse  about  rams-honis,  or  broken 
platters? 

Atkinwn,  I  did  not  hear  of  any  such  thing 
upon  all  that  chapter. 

L,  C.  J.  Hut  did  you  hear  him  speak  of  any 


tember 

Rot,  Were  yon  there  at  the  beginning  ? 

Atkinson,  I  was  there  from  the  beginning 
to  the  end. 

L,  C.  J.  Prav,  what  trade  are  you.  Sir  ? 

Atkinson.  My  lord,  I  am  a  mathematical  ih- 
elniment- maker.  • 

Rot,  What  chapter  was  I  upon  ? 

Atkinson,  The  SOtli  of  Genesis  in  course, 
and  not  out  of  choice.  His  usual  custom  was 
to  expound  a  chapter  before  he  preached. 

Rot.  Pray,  what  do  you  remember  was  said 
by  me  of  t\io  wicked  kings  ? 

Atkinson.  Of  two  wicl^d  kings  !  I  remem- 
ber that  was  upon  the  second  verse ;  how  Abra- 
ham said  of  Sarah  his  wife,  *  She  is  my  sister  :* 
and  upon  that  Mr.  Rosewell  had  this  note, 
^  That  a  child  of  God  may ,  lall  into  the  com- 
*  mission  of  the  same  sin  again  and  again,  atler 
*"  he  had  been  reproved  and  smarted  for  it.' 
And  he  quoted  several  instances :  as  that  of  I>ot 
committing  incest  over  and  over  again  ;  that  of 
Peter  denying  bis  lord  three  times  ;    that  of 


Sampson  out  of   Judges    taking  two    \uves  <  such  thing  at  all  that  dny  ? 


among  the  Philistines,  one  after  another  :  and 
then  quoted  that  of  Jehoshaphat  joining  with 
two  wicked  kingji ;  Ahab,  in  the  2d  of  (Jliron. 
xviii.  chap,  and  atVerwards,  tliough  reproved 
by  the  prophet  Jehu,  he  joined  with  Ahab's 
wicked  sun  Ahaziah. 

Rot  Pray,  what  did  you  hear  of  the  king  of 
England  ? 

Atkinson.  Not  a  word,  unless  it  were  in  his 
prayer ;  in  which  he  always  used  to  pray  earn- 
estly for  the  king.* 

Aos,  AVhat  do  you  remember  was  spoken 
about  the  king's  evil  ? 

*  See  in  this  Collection  the  Arguments  of 
Mr.  Erskine  and  other  counsel  upon  the  pro- 
posed Examination  of  Daniel  Stuart,  when  call- 
ed for  the  third  time  in  the  Case  of  Hardy,  a.  d. 
1794.  See,  too,  the  like  examinations  m  lonl 
Kussell's  Case,  vol.  9.  p.  5CVd,  in  Mr.  Hamptlen's 
Case,  vol.  9,  p.  107 1,  of  this  Collection.  See  also 
the  two  first  questions  which  Fitzharris  put  to 
Smith,  vol.  8,  p.  350,  all  which,  among  others, 
are  referred  to  by  Mr.  Erskine  in  his  argument 
IB  Uardy's  Case  as  above. 


Atkinson.  Vi.*s,  luy  lord,  I  did. 

L,  C.  J.  Come  then,  kt  us  have  it.  What 
was  it  ? 

Alki*ison.  Ills  course  was,  aAcr  the  exposi- 
tion, to  preach  a  sermon. 

Has,  ^Vas  il  in  the  forenObn,  or  in  the  aflcr- 
noou  ? 

Atkinson.  Il  was  after  the  exposition  ;  he 
prayed,  and  then  ceased  for  a  quarter  of  an 
hour. 

lios.  Was  it  distinct  in  the  afternoon'* 

Alfdmov.  It  uas  another  distinct  discourse 
after  the  [M'ople  h.ul  received  some  refection  iu 
the  atWrnooii ;  1  ciinuot  tell  exactly  the  time. 
But  the  discourse  was  preached  frosu  Ileb.  xi. 
12.  I  sup[jose  that  I  need  not  repeat  the 
wonls. 

L.  C.  J.  No,  no,  I  care  not  for  that. 

Atkinson,  But  he  theniH!  raised  this  doc- 
trine. *  That  the  great  God  can  eflect  great  mat- 
*  tersby  very  unlikely  means  ;'  aud  he  instanced 
in  several  particulars  to  prove  it.  As  the  mir^* 
cles  of  God  \v  rought  by  Moses's  rod  ;  and  the 
walls  of  Jericho  falling  down  at  the  sound  of 
rams-homs,  in  the  6tli  of  Joshua  ;  and  then  he 
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quoted  that  of  Gideon,  a  dreadful  rout  of  a  great 
Sitinyby  u  i'vw  earthen  imms  and  nitchen ;  and 
what  a  (remeudo us  champion  dia  David  smite 
down  witli  a  sling'  and  a  stone  ! 

JRos,  I  have  this  one  question  more  t(»  ask 
you ;  did  you  hear  nic  s|>cak  any  thin^  of 
iitandin^  to  their  principles  f 

Atkinttm.  Not  one  tvord  ;  and  I  was  thiTe 
all  thnt  ii^r-long^  day,  from  hep  inning  toend. 

L.  C.  J,  Then,  Sir,  1  would  ask  you  a  ques- 
tion or  two,  if  Mr.  lioscwell  ha\c  done  with 
you  ? — Roi.  I  have,  uiy  lonl. 

L»  C.  J.  I'ray,  whui  room  were  j'ou  in  ? 

Atkinson,  I  was  in  tlie  Kamc  nMim  that  Mr. 
Roscw«  II  was,  lie  st<»od  at  X\\k\  dour. 

X.  C.  J.  What,  one  pair  of  stairs? 

Atkin»m.  Vers, 

L,  C  /.Is  thtrr  not  another  room  Iictwccn 
the  ilofir,  or  the  ground  room,  and  that  you 
wert»  in  ? 

Atkinsm,  Yes,  Sir ;  there  is  another  liltle 
room,  a  lilile  lower  th:tn  that. 

L.  C.  J.  Was  there  a  bed  in  that  room  vou 
were  ill  ?^Atkmaon.  \e8.  Sir. 

L.  C.  J.  Did  vou  sit  upon  tlie  be<l  ? 

AtkintoH.  I  did  sit  upon  the  bed  sometimes. 

jL.  C.  J.  I  fail  you  a  mourning  cloak  on  tluit 
day  ^ — Atkinsan,    Yes,  1    liad. 

L.  C.  J.  Had  ^r»u  a  mourning  hatband  ? 

Atkiutun.  Yfs,  1  had. 

X.  C.  J.  Do  you  remember  who  sat  by  you  ? 

Atkinson,  No,  my  lord,  I  do  not  know. 

X.  C.  J.  Do  vou  remi-mber  any  body  gave 
you  your  l)oys  shoet  from  under  tlie  l»ed  r 

Atkinson.  Yes,  my  lord  ;  but  1  cannot  tell 
who. 

L.  C.  J,  U  ell  then,  I  ask  you,  did  vou  hear 
rjiy  mention  mmle  that  day  aliout  DaliUh  and 
Samson  ? — Atkinson.  Yes,  my  lordi 

L.  C.  J.  Ymi  (iid  ? 

A/kinson.  Yes,  my  lord,  as  an  instance  of  a 
gooil  nian-s  falling  twice  into  the  same  sin. 

L.  C.  J.  Did  you  hear  any  mention  made  at 
that  time  conccniingany  other  matter  tliat  you 
remember  i* 

A  t  kin.<on .    My  lord ,  tliat  of  Samson  and  Da- 

lilah  was  one  of  tlu*  instances  that  1  repeated 

bi*r«'re. 

L.  C.  J.  Nil's.  Smith,  was  it  the  same  day 
that  he  s|»f»kc  alwiit  cautiiu^  i* 

iymitfi.  ^  i»s,  it  ^vas. 

r,.  C.  J.  })o}  (III  remember,  friend,  any  thing, 
tij.it  was  sjkActi  b\  hiia  that  day  concerning 
church -nu:sic  '      ' 

Atkinson.  No,  my  lord,  uot  a  word  thut  day 
that  I  know  of. 

L.  C.  J.  Did  you  hear  any  thing  about  cant- 
ing that  day  :* — Aikinsnn.  No,  not  a  won!. 

L.  C.  J.  Did  you  hear  him  talk  any  thing  of 
turjdicps  <ir  w  liilc  gowns  ? 

Atkinson.  No,  inv'  l(»rii,  not  one  word  all 
that  day  ;  buul.ut  of  Samson  and  Dalilah,  my 
lord; 

L.  C.  J.  \  oil  rtincMulKT  that  ? 

Atkhi$on.  Yes,  it  was  one  instance  of  a  good 
man-s  committing  the  same  crime  once  and 
again. 


16S4.— TnW  of  Thomai  Ro^mli,      \  t200 

Ros.  Y^es,  1  own  it  was  so ;  but  not  as  tlie 
otlier  witnesses  swear. 

Atkinson,  Truly,  my  lord,  I  would  not  tell 
one  tittle  of  a  lie  ;  to  the  best  of  my  reniem- 
bran«'e 

Sof.  Gen.   Pra}',  Sir,  let  me  ask  you  one 
question :  J  sec  you  are  very .  perfect   in  the 
I  proofs  of  the  srrmoti  ;  «lid  you  take  notes  that 
i  day  T — At4iinstm.  No,  I  did  n<it.  Sir. 

Sol,  Gen,  Can  you  remember  Uien  any  one 
;  observation  that  h<^  made  upon  any  other  verse. 
Pray  %« hat  f)I>servuti(>n  did  he  make  upon  the 
eiglUh  verse :' 
Atkin.<.yu,  None  at  all. 
Sol,  Gen.    What  u\nm  tho   13tb  or  ISth 
verses :'  ^  ' 

Atkinson.  I  cannot  tell ;  I  can  upon  theoth. 
Ros.  Will  your  lordkhip  give  me  leave  to  ac- 
:  quaint  you  w*itli  that  ? 
I  Afktnson.  He  only  explained  that  which  was 
'  difiicuU  ;  but  when  it  was  a  little  historical, 
]  he  only  read  it.  Hut  what  he  observed  u|Mm 
the  second  and  the  seventh  verses,  was  the  sub- 
j  stance  of  ihc  whole  exposition  almost. 
1  Att,  Gen.  Hiyi  nolMxIy  read  the  notes  of  that 
I  sermon  to  you  smce  ? 

Atkinson.  I  endea\oun'd  to*  recollect  my- 
self, after  I  heard  Mr.  Kosew  ell  was  accused  ; 
and  writ,  what  I  could  niuember,  down. 
!      Att,  GcH.  but  did  any  body  read  their  notes 
to  you  since  ? 

I      Atkinson.  No,  indeed,  there  has  nobody  read 
any  notes  to  me. 

I      Att.  Gen,  Upon  your  oath  how  came  yoit 
to  remember  the  word  Tremendous  ? 

X.  C.  /.  He  is  not  ui>on  his  oath,  Mr.  At- 
torney. 

Alkinxon .  Hecaiisc  when  he  made  such  short 
notes,  I  I'udeaYoured  to  reiminber  them;  1 
thank  Cod  1   ha\  e  a  pretty  good  memory' . 

Att.  Gen.  Ay,  upon  my  word,  a  very  strong 
one. 

Atkinson.  He  diil  use  the  word  *  Tremend- 
ous champion/ 

Reeorder.  Had  you  and  Mr.   Hudson  any 
discourse  about  this  matter  since  ? 
Atkinxon.  Yes,  Sir,  we  might  talk  what  we 
;  did  n.'mcinber  to  ime  another. 

Sift.  Gen.  Did  1k'  write  down  the  semnm  ? 
Atkinson.  Y«'s,  1  suppose  he  did  ;  but  1  did 
not  sit  bv  him. 

Ros.  Mr.  C-ricr,  Pray  call  Mr.  William  Smith 
;  [Who  came  in.]     Were  you  at  this  meeting 
tlie  14th  of  Septeml)cr  last  i* 
Smith.  Yes,  I  was.  Sir. 
litis.  Pray  will  you  acquaint  my  lords,  what 
you  heani  me  say 'there  ?    What  chapter  did  I 
expound  ? 

Smitti.  The  20th  chapter  of  Genesis. 
'      ll;v.  What  do  you  remember  of  it  ? 

Siuith,  I  rememlK*r  the  chapter  concerned 
i  Abraham  and  Abimelech. 
I      JRitf.   What  did  you  hear  of  the  people*8 
flocking  to  the  king  to  cure  the  king's  evil  ? 
Smith.  I  heard  no  such  word. 
Ros.  Or  that  his  majetty  could  not  cure  the 
king's  evil  f 
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Smith,  No,  Sir,  not  a  word  of  it. 

Ro$,  Did  vou  bear  aoy  thing  at  all  concern- 
ijig  the  kjng'sevil  ? 

Smith.  8^,  vou  did  quote  something  out  of 
the  annotator  about  the  king's  cv  11. 

Rm.  Do  you  remember  what  that  was? 

Smith,  I  cannot  remember  it  fully  at  length, 
Sir. 

Ros.  Pray  did  you  understand  it  as  meant  of 
the  kind's  evil  ;  or  of  the  evil  ofAbiraelech 
kii«  of  Gerar  ? 

Smith.  I  did  not  understand  it  of  the  disease 
80  called  ;  butof  tlie  evil  of  Abimelech. 

Rotewell.  What  did  you  hear  concerning 
priests  and  prophets  ? 

Smith,  You  said  it  was  tlie  function  of  the 
pronhets  to  pray  lor  the  people. 

AoteutlL  Wliat  do  you  remember  was  said 
of  two  wicked  kings? 

Smith,  You  did  make  mention  of  two  wicked 
IdngB,  Ahab  and  Ahaziah ;  that  Jehosbaphat 
sinnnl,  in  joining  with  them  one  after  another. 

Ratemell,  Was  there  any  thing  of  the  kings 
of  England,  or  of  my  sovereign  ? 

Smith,  No,  not  at  all.  Sir. 

L,  C.  J.  Did  you  hear  any  thing  concerning 
Jeroboam  ? 

Smith,  Y'es,  that  Jeroboam  stretched  forth 
his  hand,  and  his  hand  withered ;  and  the  pro- 
fihet  prayed  for  him,  and  bis  hand  was  restored. 

X.  C.  J,  Did  you  hear  any  thing  in  the  ex- 
positwn  of  broken  pitchers,  I  mean  in  the  fore- 
nooD  ? — Smith,  No,  I  think  not. 

L.  C,  J,  What  did  you  hear  of  them  ;  and 
when? 

Smith,  To  the  best  of  my  remembrance  it 
was  in  the  aAemoon  ;  That  God  could  do 
great  loaiten  by  small  means  ;  and  you  quoted 
sereral  things.  I  did  not  stand  well,  so  that  I 
could  not  hear  all  the  particulars. 

/«.  C  J.  But  ulint  did  you  hear  ? 

Ro$cu'eU.  Pray  did  you  hear  any  word  oi 
standing  to  their  principles,  or  of  overcoming, 
tliat  day  ? — Smith,  No,  I  did  not. 

Jiii«t.  Ilolluarai/,  It  seems  you  did  not  stand 
in  a  uiood  place  to  hoar. 

RoituclL  Mr.  Crier,  pray  c:ill  >Tr.  William 
Baips.   [Which  he  did,  but  he  did  nut  appear.] 

Crier,  He  is  uol  here,  Sir. 

RoKUBcll,  Pniy,  Sir,  call  Mr.  George  Hales 
then.  [Who  eame  in.]  Were  you  this  1-lth 
day  of  September  at  this  meeting,  Sir  ? 

Hn/es,  Yes,  I  was.  Sir. 

RoiOfi'd,  Were  vou  there  from  the  begin- 
ning to  the  end? — fla/cs.  Yes,  I  was,  Sir. 

Rascarcll.  Pray  then  \^ill  you  tell  my  lord 
what  you  heard  me  say,  with  n^lerencc  to  tlock- 
ing  to  the  king,  or  curing  \hv  king's  evil. 

Halet,  I  heard  nothing  that  you  should  say 
of  people's  flocking  to  the  king  ;  but  you  were 
speaking  of  the  king's  evil,  mid  that  was  thus  : 
My  lord,  it  was  from  the  7lh  verso  of  the  20th 
chapter  of  Genesis,  He  is  a  prophet,  and 
shall  pray  for  thee,  and  thou  slialt  l>e  healed. 
GjhI  is  speaking  to  Abimelech  in  a  dr(.*am  ; 
and  after  a  littk;  paraphrase  upon  the  wonts, 
yix,  lioteweU  said,  That  a  godly  man'a  prayer 


was  a  sovereign  cure  for  the  king's  evil ;  and 
quoted  somestripture  instances,  as  in  1  Kings, 
where  God  having  sent  a  man  of  God  to  re- 
prove  Jeroboam  tor  bis  idolatry,  he  stretched 
out  lus  hand,  and  his  hand  withered  ;  and  he 
desired  the  prophet  to  pray  to  the  LonI  his  God, 
that  his  baud  might  be  restored ;  and  accord- 
ingly it  was  accomplished. 

KoscwelL  Did  you  hear  any  thing  of  the 
kings  of  England  ? 

Hula,  No,  not  one  word  all  that  day  ;  only 
you  prayed  for  his.  majesty,  as  you  used  to  do. 

KotetccU.  What  do  you  remember  was  said 
about  rams- horns  ? 

Hales.  I  remember  you  were  preaching  out 
of  the  xi.  Heb.  12,  and  the  words  weretnesc, 

*  Therefore  -sprang  there  of  one,  and  him  as 

*  good  as  dead,  as  many  as  the  stars  in  the  sky 

*  for  multitude,  and  as  the  sand  upon  the  sea 
'  shore  innumerable.*  From  whence  be  had 
this  observation,  That  God  is  able  to  bring 
great  matters  to  pass  by  small  means.  And 
so  accordingly  Mr.  Rosewell  instanced  how 
the  walls  of  Jericho  were  shook  down  by  the 
sounding  of  rams-horns ;  or  something  to  that 
purpose. 

Roseuelt.  What  do  you  remember  of  broken 
platters  ? 

Hales,  I  remember  you  brought  in  an  in- 
stance conceming  (Gideon,  and  I  think  it  was 
thus,  that  by  breaking  a  few  earthen  pitchers 
he  muted  a  g^reat  army. 

Rosewell.  And  so  of  a  stone  and  a  sling. 
But  was  there  any  thing  of  standing  to  prin- 
ciples?— Hales,  \otaword. 

L.  C,  J.  As  you  beard  ? 

Hales.  That'!  heard. 

L.  C.  J.  Or  tliat  you  remember  ? 

Hales.  Y'es,  my  lord.  But  you  said.  What 
a  tremendous  champion  did  Da\iil  slay  with  a 
sUng  and  a  stone  ! 

L.  C.  J.  Did  you  take  notes  ? 

Hales.  No,  my  lord. 

L.  C.  J.  Then  pniy  how  came  you  to  re- 
meu)bcr  that  wivi-d  tremendous  ? 

Halis.  I  do  remeinlK>r  he  did  use  that  word. 

L.  C.  J.  I  lave  you  had  any  discourse  about 
this  matter  since  ? — Hales.  \  es,  1  have. 

L.  C.  J.  With  whom  ? 

Hales.  With  several  friends. 

L.  C.  J.  Did  yon  discourse  with  Atkinson 
about  it  ? — Halts.  Yes,  1  did. 

L.  C.  J.  Did  vou  with  William  Smith  ? 

Hale-i.  No,  1  do  not  rememlter  1  did. 

J..  C.  J.  Did  you  discourse  with  Hudson  ? 

Hales.   I  cannot  .say  I  did. 

Aft.  0»  n.  Nor  you  cannot  say  you  did  uol. 

/..  C.  J.  Did  you  hear  any  notes  read  ? 

Hr/rs.  I  think  1  did. 

L.  (\  J   Whose  notes  wercthey  >ou  hrar.l  * 

Hults.  Thomas  Hudson's  notes,  I  think  ; 
I  am  not  sure  of  it. 

jL.  C-.  J.  It  is  so  hard  and  dlflicuU  to  get 
out  the  truth  from  this  sort  of  people  ;  tlicy  do 
so  turn  and  wiod.  How  long  afUT  the  sermon 
was  preached  was  it  that  you  heard  the  notes 
read? 
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Ha!a.  I  wai  in  tbe  country  when  Mr.  Rote- 
veil  wai  taken ;  and  when  I  came  home  again, 
I  heard  of  it. 

JL.  C.  J.  But  yon  did  not  rmember  it  till 
after  he  wai  taken  ? 

Hales,  No,  my  lord  ;  and  I  read  the  chapter 
myself,  and  remembered  theae  things. 

Sol,  Gem,  Pray  is  the  word  tremendous  in 
Hudtion'fl  notes,  or  no  ? 

Halts.  I  cannot  tell  whether  it  be,  or  no. 

Att.  Gen,  Pray,  when  was  the  next  day 
after  this  ? 

Hales,  I  cannot  tell,  I  was  in  the  countrr. 

L.  C.  J,  Did  he  lake  notes  in  long-lianJ,  or 
■hort? 

A  Stranger  that  stood  by.  In  characters, 
my  lord. 

Att,  Gen.  Have  you  not  heard  liim  preach 
«nce  that  time  ? 

Hales.  8ir,  I  went  into  the  comitry  soon 
after. 

Att,  Gen,  Where  was  his  text  at  any  other 
lime,  canyon  tell  ? —  Hales,  No,  I  cannot  readily. 

Att,  Gen,  Nor  what  he  disconrsed  upon  f 

Hales,  Asto  any  particular  time  I  cannot. 
^   Att,  Gen,  Do  not  you  remember  his  text  at 
4iiy  other  time? 

JL.  C,  J,  When  was  the  time  before  this  14th 
of  September,  that  you  did  hear  him  preach  ? 
You  have  heard  him  before  ? 

Hales,  Yes,  my  lord,  I  have. 

L.C,J,  Was  that  npon  a  Sunday? 

Hales,  Yes,  it  was. 

L.  C.  J.  Did  vou  hear  him  the  Sunday  be- 
fore ? — Hales.  Yes,  I  did. 

LCJ.  Well,  what  did  he  preach  upon 
I."  ? 

jiulct.  Tliis  I  know,  that  in  his  course  of 
r:Midin{(  and  exposition,  he  was  upon  tbe  19th 
of  Genesis. 

L.  C.  J.  What  was  his  discourse  upon  that 
chapter  P-^/ici/cf.  Thatl  cannot  tdl. 

JL.  C.  J.  \cv  ihe  day  afterward  ? 

Halts,  N(N  my  lord. 

L,  C,  J.  V{Hm  my  word,  you  have  a  lucky 
memory  tor  this  purjiose  ;  to  serve  a  turn,  it 
can  jusl  hit  to  this  vtry  day.  You  are  very 
piinoiiitjly  isistructcd. 

Sol.  Ctn.  D(»  vou  remember  any  other  part  of 
the  sermon  of  tfils  day  ihau  what  you  have  re- 
lated ?  -/f <i/d  5.  Yes. 

L.  C.  J.  Ay;  tell  us  what  you  remember  be- 
sidrs. 

Hul€s.  I  must  consider  a  little  ;  I  am  not  so 
ready  at  it. 

L'  C.  J.  Ay,  come  let  us  hear  it 

Ros.  Thes**  tilings  he  mij^ht  have  more  oc- 
casioii  to  recollect  hy  reason  of  myjchai^e. 

L.  C,  J.  You  2iay  ris>ht,  just  occasion  for 
this  purpose.  But  I  thought  these  men  that 
have  surh  Kid pondous  memories  as  to  tell  you 
they  rememlier  the  chapter  and  the  verse,  and 
particular  words,  when  it  serves  a  turn,  might 
rcgoaember  something  before  or  after,  at  least 
in  the  same  sermon.  Why  do  you  think  they 
Were  enlightened  to  understand  and  rememb^ 
hat  one  day  more  than  any  othec  ?  Hiey  can 
8 


remember  particularly  as  to  inch  tfamgs,  and 
can  clan  it  together  to  answer  such  particular 

auestions ;  but  as  to  any  thing  before  or  after, 
liey  are  not  prepared. 

Just.  WUhins.    liave  you  any  more  wit- 
nesses, Mr.  Uosewdl  ? 
Ros,  Mr.  Crier,  pray  call  Mr.  John  Wartou. 

iWho  came  in.] 
}Ult,HolUmay,  Wheredo  you  dwell,  Whar- 
ton ? -^Wharton.  At  Rotherhith. 

Just.  HoUtmay.  What  calling  are  you  of  ? 

Wharton.  A  gardener. 

Ros.  Were  vou  at  the  meeting  the  14  th  of 
September.— A'Aarton.  Yes,  I  was,  Sir. 
^  Ros,  What  do  you  remember,  uniy,  of  the 
exposition  then  concerning  flockio^*  of  the 
people  to  the  king  to  be  cured  of  tue  king's 
evil  ? 

Wharton.  Sir,  I  do  remember  upon  your 
exposition  of  the  aoth  t»f  Genesis,  you  were 
speaking  concerning  Abimelech  king  of  Gcrar ; 
and  you  took  your  expoaition  thus,  that 
Abimelech  had  taken  away  the  wife  of 
faithful  Abraham,  that  1  do  remember  very 
well ;  and  that  you  did  say  in  your  exposition, 
that  the  prayers  of  the  prophet  were  preraJent 
for  the  iniring  of  the  king's  evil.  And  th^n 
you  brought  your  proof,  to  tbe  best  of  my  re- 
membrai^,  concerning  king  Jeroboam  :  that 
Jeroboam  stretched  out  his  nand  against  the 
prophet  of  the  Lord,  and  that  the  king  cried,  lay 
bola  of  him,  when  he  came  to  cry  against  the 
altar  at  Bethel,  and  his  hand  dried  up ;  where- 
upon the  long  desired  the  prophet  to  pray  to 
the  Lord  that  his  hand  might  be  restored ;  antt 
he  did  so.  This  vnm  the  expoaition  that  you 
made  upon  that  verse  in  part 

Ros,  Do  you  remember  any  thing  of  com- 
paring the  kii^  of  England  to  Jeroboam  ? 

Wharton,  1  do  not  remember  any  such 
passage. 

Ros,  Do  you  remember  anything  about  two 
wicked  kings? 

Wharton.  I  do  remember  this  passage,  con- 
cerning Jchoshaphat,  that  he  had  fallen  twice 
into  the  same  sin,  bv  takinff  part,  tint,  with 
wicked  .4hab,  and  itnen  with  his  widied  son 
Ahaziah. 

Ros,  Was  there  any  thing  of  the  kings  of 
England  mentioned  in  this  discourse  ? 

Warton,  No,  nothing,  Sir.  It  was  hut  an  ac» 
cidcntal  thing  that  J  heard  yon  then.  I  lieard 
nothing  of  ine  king  of  England  in  your  ex- 
position or  sermon,  but  only  in  your  prayen ; 
\»  ben  you  prayed  for  his  long  hfo  and  happy 
reign. 

!..  C.  J.  Did  you  evnr  hear  him  before  that. 
time  ? — W^harton,  Yes,  my  lord. 

L,  C.  J  Did  you  ever  hear  him  aince  f 

Wharton.  Y  es,  once  since. 

L,  C,  J,  Now  let  us  know  his  text,  and  th« 
subject  matter  he  was  upon  since. 

iVharton  Truly,  as  to  the  time  since  I  M 
not  take  much  account ;  for  J  did  not  write. 

L.  C.  J.  Canst  thou  tell  us  of  what  past  at 
anytime  before  t 

Wharttm.  Oaoebefore  I  beard Um  npoi  ths 


of  Gcnetii,  where  he  niade  his  expoiiiion 
-IVal y,  1  bare  not  an j  notes— - 

L.  C.  J.  Then  bark  you,  friend,  hare  you 
•pokcD  with  any  body  since  that  14tU  of  Sep- 
teoaber  that  did  take  notes  ? 

Wkarton.  I  am  not  acquainted  much  with 
thein  that  were  his  constant  hearers,  that  did 
fakepotes. 

X.  C.  J.  But  answer  my  question  that  I  ask 
joa  ;  did  you  erer  discourse  at  all  about  this 
matter,  and  with  whom  ? 

Wkarton.  I  came  thither  by  myself,  I  say  ; 
2  bad  not  much  acqaintance  with  them. 

L,  C.  J,  Nay,  uo  not  prefaricate,  friend, 
with  the  court,  but  speak  the  truth  out  plainly. 
I  ask  you  in  the  presence  of  Almighty  God, 
did  you  erer  apeak  with  any  body  since  the 
14th  of  September  about  this  business  ? 

Wkarton,  31r.  Hudson  did  speak  with  me 
about  it. 

X.  C.  J.  Did  he  read  his  notes  to  you? 

Wharton,  Yes,  he  did. 

JL  C,  J.  It  is  a  stranjgfe  thing,  truth  will  not 
come  out  without  this  wire-drawing.  You  can- 
not help  this  canting  for  your  life ;  tliisis  cant- 
ing, if  you  would  know  what  canting  is.  Did 
yon  ever  speak  with  Hales,  or  Atkinson,  or 
«r  Smith  about  it. 

Wharton.  I  do  not  know  Atkinson  or  Hales, 
I  know  Mr.  Smith,  but  I  never  spoke  with  him 
ftbcut  it ;  nor  he  with  me. 

L.  C.  J.  When  was  it  that  Hudson  and  you 
•poke  together  of  this  thing .' 

Wharton.  It  was  last  Thursday. 

L,C.J.  Did  he  come  to  you,  or  you  to 
him? — Wkarton.  I  met  him. 

X.  C  J.  lYbere  did  you  meet  him  ? 

Wkarton,  AtHotherhith. 

JL  C,  J.  Did  he  speak  to  you  of  it  first,  or 
jou  to  him  ? — Wkarton.  He  spoke  to  me. 

L,  C.  J.  Then  I  ask  you  (and  remember, 
though  you  are  not  upon  your  oath,  yet  you 
aieto  testify  the  trutli,  as  if  you  were  upon 
TOur  oath)  did  he  mention  any  tiling  of  Jero- 
boam ?«-ff]Aar#(m.  Yes,  he  did. 

X.  C.  J.  Of  Jehoshaphat?  and  of  Abime- 
kcb? 

Wkarton.  Yes,  he  did. 

X.  C.J.  Did  you  mention  any  of  these  things 
to  him? 

Wkarton.  Yes,  Sir,  I  repeated  more  then 
than  I  have  done  now. 

Att,  Gen.  Was  your  meeting  accidental  or 
i^pointed? 

Wkarton.  It  was  accidental  in  the  street ;  1 
dwell  bek>w  him  a  great  deal. 

Att.  Gen.  And  where  was  it  ? 

Wkarton.  We  were  talking  in  the  street. 

Just  Withins.  Did  not  you  go  into  some 
house? 

Sol.  Gen.  Had  you  any  discourse  at  that 
time  of  being  present  at  the  trial  of  Mr.  Rose* 
wdl?  ^"^ 

Wkarton.  No,  I  did  not  know  any  thing  of 
it  tilll  saw  the  Subpoena. 

Sol.  Gen,  Before  vou  discoursed  with  htm 
did  you  remember  all  these  things  ? 
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Wkarton.  Yes,  I  could  remember  them  as 
well  as  he ;  and  a  great  deal  more  then. 

Att.  Gen.  Then  cannot  you  remember  what 
was  done  the  next  day  ? 

Wharton.  No,  I  cannot. 

Att.  Gen.  How  came  youthen  toiemember 
so  well  what  was  said  that  day  ? 

Wharton.  Because  there  was  a  remarkable 
passage,  that  I  had  never  heard  before  ex* 
pounded.  1  had  not  staid  at  that  time,  but 
that  he  was  expounding  of  %  very  remarkable 
thing,  which  I  had  never  heard  expounded  be- 
fore. 

L.  C.  J.  Have  you  any  more  witnemes,  Mr. 
Rosewell. 

Roe,  I  have  some  witnesses  to  call  more,  if 
your  lordship  pleases,  to  testify  concerning  my 
life;  and  that  J  always  prayed  for  the  king, 
that  God  would  crown  him  with  gnce  here, 
and  glory  hereafler  ;  and  that  he  would  re- 
move all  his  enemies  firom  him.        , 

X.  C.  J,  Ay,  Mr.  Rosewell,  first  remove  all 
his  friends  from  him ;  and  then  remove  his  evil 
counseUors.  * 

Roe,  Pray,  Crier,  call  Mr.  Charies  Arthur. 
[But  he  dul  not  appear.] 

Just  WUkins,  Come,  it  seems,  he  is  sot 
here,  call  another. 

Rot.  CaU  Mr.  Thomas  JoUiff.  [Wlioap. 
peared.] 

L,  C.  J.  What  do  you  call  this  man  to? 

Ros.  My  lord,  this  person  I  call  to  testify 
with  respect  to  my  conversation  and  carriago 
towards  his  majesty  and  the  government.  * 

L.  C.  J.  What  IS  your  name,  Sr  ? 

JoUiff.  Tliomas  Jolliff. 

Just.  Hoi.  Where  do  you  live,  Sir  ? 

Jolliff'.  In  Mary  Magdalen's  parish. 

X.  C.  J.  Why  not  St.  Mary  Magdalen's? 

Roe.  He  is  my  neighbour,  my  lord. 

L.  C.  J.  But,  I  suppose,  he  thinks  tliat 
would  have  made  the  name  so  much  the  longer ; 
or  else,  he  thinks  that  there  is  popery  in  caUiiig 
it  so. 

Jolliff.  No,  my  lord,  I  have  called  it  a  hun- 
dred times,  and  a  hundred  tiuies,  St.  Mary 
Magdalen. 

X.  C.  J.  Prithee  then  do  it  again,  it  will 
never  be  the  worse  for  thee,  I  dare  say.  Well, 
Mr.  Rosewell,  what  do  you  ask  him  ? 

Ros.  Pray,  Sir,  will  you  testify  what 
you  know  ot  my  conversation  towards  the  go- 
vernment, and  particularly  towards  his  majesty? 

JoUiff.  My  lord,  in  the  time  of  indulgence'  I 
have  heard  Mr.  Rosewell  once,  or  twice,  or 
more ;  and  I  heard  him  pray  for  the  king,  and 
the  peace  and  welfare  of  the  nation,  as  heartily 
as  ever  I  heard  any  minister  iu  England  in  my 
life. 

Rot.  Pray,  Sir,  for  my  conversation ;  Did 
you  ever  hear  any  thing  of  my  disloyalty  or 
oisafTection  to  his  majesty,  or  the  government  ?  , 

Jolliff'.  No,  Sir,  I  nevtr  heard  any  thing  of 
any  disioyahy,  or  any  such  thing  in  ray  life  ; 

*  See  Hardy's  case  as  referred  to  in  the  note 
to  p.  197. 
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but  all  the  parisii  will  give  yoa  an  account, 
that  you  liavis  beha%'e«l  youreclt*  as  au  honest 
loan*;  anil  I  never  knew  that,  either  in  word 
or  (Iced,  voii  were  accused  of  anv  dislovaltf . 
And,  lUy  lord,  it'  j^'ou  please  to  give  nie  my 
oath,  1  will  swear  it ;  for  it  is  the  same  thiii^; 
to  me  to  testify  here  in  such  a  court  under  an 
oath,  or  without  it ;  for  1  oug^ht,  I  know,  to 
iMtify  the  truth. 

Rm.  My  lord,  I  am  conlident  that  what  he 
says  he  would  sviuar  :  and  he  is  a  very  honest 
roan. 

L.  C.  J.  Well,  Mr.  Ro»«ewell,  if  you  have 
anymore  uLtm*sKCs,  call  thcni ;  aud  make  what 
remark  A  upon  the  t'videuce  ynu  please  after- 
wanis,  tbr  this  is  not  tlie  tliuc  for  makinf^  re- 
marks. 

jKos.  I  humbly  thank  your  lordship  for  your 
great  favour. 

L.  C.  J.  I  do  not  speak  it  to  cramp  you 
in  3'our  time ;  but  call  your  witnesses,  and  tiien 
nake  what  remarks  you  will ;  For  God  tbrhid 
we  should  hinder  you  from  taking  yonr  full 
time ;  for  you  stand  here  for  yonr  Tiie. 

Ros,  IsMr.  Winnacot  here?  [He  did  not 
appear.]  Then  pray  call  captain  RichanI 
Ciotton.  [But  he  dkinot  ap}iear.]  Call  Mr. 
Thomas  Fipps.  [Then  ca[it.  (-ottoii  appeared.] 

Hot.  This  gentleman,  my  lord,  hath  knoivn 
ine  for  several  years.  Captain  Cotton,  I  pray 
Sir,  will  yriu  speak  wliat  you  know  of  my  con- 
▼enatiou  and  life,  and  loyalty,  with  resjtect  to 
the  king  und  government  ? 

Cotton.  My  lord  and  gentlemen  of  the  jury, 
of  late  1  have  not  frequented  Mr.  Uos4>wcirs 
company,  or  his  congregation  ;  but  when  the 
doorst(»od  oi»cn,  without  opposition,  I  have  been 
there;  und  nave  heard  him  pray  for  the  king 
and  government  sereral  times  ;  and  bless  G«)d, 
that  we  lived  under  so  peaceable  a  prince,  when 
all  our  neighbours  were  in  blood  aud  war. 

Mm,  Pray,  Sir,  have  you  ever  heard,  that 
diher  in  word,  or  deed,  I  should  ever  declare 
against  his  majesty  or  the  governincut  7 

Cotton,  No,  I  never  heard  any  sueh  thing 
in  my  life;  but  what  1  heard  now  upon  this 
trial  up  and  down  the  hall,  as  1  was  walking 
below. 

Jast.  Wit ti ins.  How  long  agu  is  it,  that  you 
speak  of,  Mr.  Cotton  ? 

Cotton.  I  was  abroad  most  of  the  time  at  sea ; 
but  this  was  three,  or  four,  or  five  years  ago. 

Just,  ll'ithins.  What  time  wastliutP 

Cotton.  It  was  in  the  time  of  the  inilulgenec. 

Just.  Wit  hint.  Ay,  then,  it  may  be,  he  could 
speak  kindly  enougfi  of  the  government. 

Ros.  He  has  known  me  these  ten  years. 
Have  you  not.  Sir  ? 

Cotton.  Vcs,  1  believe  I  have,  ever  since  you 
•came  thither.     [Then  Mr.  Fipps  came  in.] 

Ros.  This  gentleman  has  Icnown  nie  seve- 
nlyeaxSf  have  you  not,  Sir  ? 

Fipps.  Yes,  Sir. 

^Ros.  Pray,  Sir,  will  you  give  my  lord  and 
the  court  an  account  what  yon  know  of  my 
life  and  conversatiou,  aud  of  my  loyalty  or  dis- 
lojralty  to  the  king  or  govemincntr 


Fipps.  My  lord,  i  have  known  this  gentle- 
man divers  years.  He  lived  in  Wiltshire,  and 
there  he  had  the  reputation  of  a  yery  hotiest 
man,  a  good  scholar,  and  a  pious  man.  I  never 
heanl  him  preach  in  my  life,  hecanse  I  never 
gotoconveuticloi;  but!  have  been  in  lhchous(>, 
where  I  have  heard  him  pray  in  the  family  ; 
and  there  he  prayed  very  earnestly  for  the  king 
and  government,'  for  the  prosperity  of  it.  Since 
1  came  to  London  he  came  to  Ijondon  too,  aud 
has  been  here  in  London  about  ten  years ;  and 
has  been  ofleu  in  my  company  hincc,  and  in 
the  late  times,  the  Bethelitisii  tiuies^  when  every 
body  did  take  liberty  to  .say  what  they  would 
of  the  king  and  government ;  I  have  be<*n 
often  in  his  company,  and  heard  him  speak 
with  a  great  deal  of  respe<;t  of  the  king,  ami 
of  the  government,  and  thauk  (iod  for  the  li- 
berty he  did  eqjoy,  and  the  protection  he  h.ul 
from  the  ^vemment ;  but  i  never  heaiil  him 
sj>eak  an  dl  word  of  the  government  in  my 
life ;  and  I  have  known  him  as  much  (I  belie\  e) 
as  any  other  man  that  was  not  bb  hearer  ;  h<: 
was  always  i*eputed  a  very  ingenious  man ; 
and  that  is  all  I  can  say.  1  never  heard  or 
knew  any  thing  of  ill  ot  him  in  my  life. 

Ros.  l*ray  call  Mr.  CaJcb  Veiirmg.  [Who 
came  in.]  Sir,  you  have  known  uic  several 
yean.  I'ray  be  pleased  to  testify  to  my  lord, 
and  the  court,  what  you  have  known  of  my 
conversation  with  respect  to  his  majesty  and 
tlie  government. 

I'ctring.  My  lord,  1  have  known  lilr.  Rosr>- 
well  iheM*  several  years ;  and  I  have  been  iu 
company  witli  him  upon  the  occasion  of  rrceiv  - 
in^  money  on  account  of  rent  for  a  friend  of  % 
mme  ;  and  likewise  have  heard  him  formerly, 
when  he  preached  publicly  ;  and  never  heard 
any  thing  from  him  that  reiSected  ujion  the  go- 
vernment, or  shewed  any  disrespect  to  the  king. 
I  have  heard  him  pray  ofteu  very  heartily  for 
the  king,  and  he  never  meddled  with  any  pub- 
lic business,  nor  spoke  of  any  news  while  1  w  a.s 
concerned  with  hmi. 

Ktis.  Pray,  Sir,  did  you  evo*  bear  of  any  ill 
1  should  speak  of  my  soverogn  ? 

Veering.  I  have  heard  him  often  pray  for 
the  king  and  govenunent ;  and  I  never  heard 
any  man  suy  that  he  did  otherwise,  or  that  ever 
he  spoke  an  ill  word  coneerning  any  of  them. 

Kos.  Call  Mr.  John  Hitchcock.  '(Who  came 
in.] — Sir,  you  arc  a  gentleman  that  have  known 
me  lor  several  years  ;  pray,  will  you  testify 
what  you  have  known  concerning  nie  ?  And  if 
you  fiave  heard  or  known  any  ill  of  my  con« 
vert:ation  towards  the  king,  pray  s|>eak  it  out, 
and  let  me  be  shuined  before  God,  aud  this 
great  assembly. 

Hitchcock.  I  have  known  him,  my  lord, 
M^veral  years,  aud  have  heanl  him  formerly, 
though  not  of  late  ;  and  when  I  heard  him, 
he  usied  constantly  to  pray  for  the  king  and 
government  ;  1  never  knew  him  to  speak  any 
thing  against  the  king  aiMl  government  in  my 
life,  but  always  spoke  very  worthily  of  them. 

Ros.  Have  you  heard  me  ofteupray  for  the 
king? 
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Hiickeock.  I  have  so.  Sir,  a  gnat  many 
timei. 

Rot.  How  long  is  tliat  ago  ? 

Hitckeock.  Atwut  two  or  three  yean  a^, 
my  ford  :  and  I  ncrer  knew  him  to  be  but  a 
▼erv  worthy  gentleman. 

Juf.  l4ay  call  Mr.  Ulichael  Hinmao. 
[Who  came  in.]  Mv  lord,  iiere  is  another 
gentleman  that  hath  known  me  several  yean. 
Pray,  Sir,  will  you  speak  what  yon  know  of 
fny  oonverntion,  with  respect  to  his  majesty 
aiM  the  gvweninient  ? 

Hinnmn,  My  lord,  I  have  known  him  many 
jcars,  and  been  in  his  company  several  tiroes, 
and  never  heanl  him  speak  any  thing  of  ill  re- 
lating to  the  king  or  government. 
'  /{or.  Fray,  8ir,  have  vuti  not  been  (upon 
some  occasions)  present  where  I  have  prayed  P 

iiinman.  Yes,  Sir,  1  have  heanl  you  pray  ; 
$nd  1  have  heard  3'ou  pray  fur  the  king  very 
heartily. 

Ret.  Have  you  heard  of  any  evil  I  should 
either  say  or  do  ?  Or  any  thing  by  word  or 
deed  against  the  king  or  government  ? 

Hinman,  No,  never  in  oil  my  life,  one  way 
•r  other. 

Run,  Pray  call  Mr.  Nicholas  Watiley.  [Who 
€ame  in.]  Sir,  you  have  known  me  tor  these 
miMDV  years ;  pray  will  you  be  pleased  to 
speak  the  tnith  of  %vhut  yniiknou-  uf  mv  coU' 
vereatioD,  with  respect  to  the  king  an  J  guvcm  - 
ment. 

If-tfit/r-y.  My  lord,  I  have  known  the  pri- 
soner at  the  bar  several  years  ;  I  lKi\e  been 
frequently  in  his  company  ;  and  never  heard 
him  KjH'ak  an  ill  wont  against  th?  kiiig  or  go- 
venuuent  in  my  lite ;  but  have  oiieii  beard 
bim  nisli  lliai  (he  king  might  live,  and  have  a 
lon<f  and  pn)s|>or(iiis  mj>>;n  :  I  nuvi  r  heard  him  '. 
say  one  ill  uonl  ol'lho  government  iu  my  htc  ;  | 


cd.]  Sir,  you  have  known  me  too  rery  many 
years:  What  do  you  know,  pra}-,  cooccmiD|f 
my  behaviour  towards  his  majesty  and  the  go  • 
vemmcntl' 

Cutftie.  My  loni,  I  never  knew  him  speak 
one  wo.tl  disrcspcetfiilly  of  tlic  government^ 
or  the  king,  ui  my  life  ;  though  I  nave  known 
biro  some  years. 

Rot.  Did  you  ever  hear  from  any  body  else, 
that  I  did  speak  ill  of  the  king  or  govenimcnt 
directly  or  indirectly  P 

Cuttoe,  No,  never  a  word,  I  assure  you,  Sir. 

Kus.  Have  you  been  where  you  have  heuil 
me  pray  for  his  majesty  P 

Lutloe.  Yes,  ^^r  ;  I  remember  at  Bristol 
once  occasionally  I  heard  you  in  tlie  time  ol' li- 
berty :  othirwise  1  cannot  say  I  have  beard 
you.  But  I  never  heard  any  tiling  against  the 
government ;  but  vou  a huivs  behaved  yourself 
loyally  and  peaceahly  tliat  f  know  of. 

Rot,  Call  Mr.  Charles  Melsum.  [Who  ap- 
peared.] My  ionl,  I  call  this  gentleman,  who 
will  acquaint  you  that  he  lived  with  me  many 
\e:u's  in  an  hoiiourabJo  family,  a  person  of  qua- 
lity of  this  nation,  one  of  the  Jlungcrforda, 
j  where,  my  Ionl,  1  was  tutor  to  sir  Kdward*^ 
j  son  for  near  seven  years ;  a  gentleman  well 
known  fur  his  great  loyalty  to  the  king  and  go- 
vernment :  tSu  that  if  1  had  been  sucli  au 
mi'iiiv  t:)  llio  king,  or  so  disafl'ected  as  those 
peojjje  would  mahe  me  to  be,  sure  he  would 
r.tvcr  \vx\ .  entertained  me.  IVay,  Mr.  Melsum ^ 
Will  yon  ph'ase  to  acquaint  my  lord,  and  the 
jiirv,  how  many  years  1  was  in  that  family  P 

Mtiium.  bcven  years  ;  and  J  was  above  14 
inysidr. 

KiAJ.  IVay,  uhat  do  you  know  of  my  car- 
riage in  that  honourable  familvt  with  respect 
to  tiie  king  and  guveriunrnt  ? 

Mcisuw.  As  fdr  ns  I  know,  for  mv  life,  I 
will  declaic.     1  do  not  reinend>er  he  did  trouble 


but  aliia>N,  whrn  Ik*  K|K>ke  \>i  it.  itnas  \\\X\\ 

all  the*  rrv|MTt  that  any  person  could  do.  j  himself,  or  meddle  or  make  will:  any  man*s  bu- 

Ros.  Did  \uu  e\tr  hear  I'rom  aii\  other  per-  !  siness  hut  his  nwn.  IJi'  «a>i  a  man  that  kept 
son,  (lirriih*  or  imhreellv,  ihut  I  liu\e  spokfu  \  mueh  lo  hi:^  ^tls^ly  :  M\i\  u  hen  he  euinv*  unto 
neriectitt'ly  u|mui  his  majesty  ?  |  prax  cr,  he  pra\  ed  hraitily  fuv  the  king;  and  hail 

Wanliif.  Never  in  my  lite,  my  lord.  1  »l>e  good  word  «•!' all  h"..  nciifhbours  Uit-reabout. 

Ros.  thie  way  or  other?  i       '»t'''-  ilavi' you  otlen  heard  me  pray  for  the 

Wan  if  If.  No,  not  any  wnv  nt  all.  |  -mi;  ; 

Ros.  l*ray,eall  Mr.  John  Stnuig.  [Who  :  M'L<ioi:.  I  have  heard  him  a  hundred  times 
mppcare<I.J  '  Sir,  you  are  a  gmtlrman  that  |  pray  for  the  kin;r:  I  never  missed  prayers  when 
have  known  me  many  years  t«K»^  10  or  i*  M^ars,  [  i  was  at  lioinu ;  atiil  it  ^iashis  constant  practice. 
I  believe  —ii'ront:.  Yes,  Sir.  *  j       J-  C  J.    \)li\  he  pra}  in  the  fanuly  then  ? 

Rat,  l*rav,  uiil  vou  trll  mv  lord,  niul  ti.e  .       -Ut '.<..  .v.   ^  •  r,  liLMiid. 
jury,  what  \ on  know  of  lur   \^\\\i   nr;:i<t   to  1 
mv  iM'haviour  in  wonl  or  drf<l.  in  rt.I"tr--jite  to  ; 


niy 


J..  C.  J.  J)::l  Iw  i\M-  to  cfo  to  chureli  ? 

Ah  H.-/I.  Vis,iu  \\(«t  lo  rhureli,  to  the  be- 
j;'i.i:ii)u'  '.!tr  .•i>:-a\ers  ;  he  did  fn^quently  at- 
ten'l  i\\\  'M'-  is'  r^  io*. 

h.  C.  J.  I):.!  l.e  rccci'.c  tli:'  sacrament  in  all 


1   bclK-vr  hi*   (lid  ;    J  cannot 


his  majesty,  or  the«>o-.ernment  !' 

StrwijZ.  Sir,  1  have  heard  you  trneli  r  i\rral 
times  (ornu'ri\  ;    I  was  not  j»t  this  time  im-UumI  ^ 
(for  uhieli  yon  now  stan*l   amised;  ;«i   ilnt  !  tli:»uimi"  :* 
place:    But    I  never  heard  you  sjK.ik  a  word  1        l/f/.s/'/./.  \  ls, 
against  his  majcNtv,  or  the  fjo^ein ment  ;    hut  '  sa\  ii  dirtcilv 
you  always  prayini  very  earnestly  for  his  ma-  i^■^.   I  v^us -x  lu.-ilnnt  atU  ndriiif'':^tlM' imli- 

Rot.  Did  you  ever  hear  that  1  should  say  it  uas  in  i.»o  }i.a  l(o»,  my  l.ml,p:itl  >•>  »lown- 

any  thing  ilfof  the  king  or  government  Y     "  ward.     Sir,  you  kiiow  I  was  a  r'nistant  atti  11- 

jS/roni'.  No,  never.  danl  upon  ihV  ministry  of  the  ehurcij,  uudihe 

Rot,  Call  Mr.  John  Cutloe.    [Who  appear-  worship  of  Ged  there". 
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L.  C.  J.  Did  yoa  ever  bear  him  makv  use 
ef tlieconiinoo-[niiycr himiclfm  the  family? 

Melsum,  J  cannot  My  be  did. 

L.  C.  J.  Well ;  hare  you  mny  more  wit* 
nencH,  tAr  ?  • 

Hot.  YeSyinykirJ.  Pray  call  Mr.  Robeit 
Modham.  [>\1io  appeared.]  Here  in  anotber 
gentU'iiian,  my  lonl,  that  lit ed  in  that  family, 
rray,  j\Ir.  3Iedham,  how  long  did  yon  lire  m 
that  honourable  family  ? 

Medhara,  About  four  years. 

Roi.  Was  that  in  the  time  that  I  was  there  f 

Medkam.  Yes,  it  was. 

Jtoa.  Pray  then,  Sir,  will  you  declare  what 
yon  know  of  my  eonreriMition  in  that  family 
with  respect  to  the  public  ? 

Medkam.  Nylora,  it  is  a  grreat  while  ago ; 
but  at  that  time  Mr.  Rosewell  did  always  keep 
to  the  parish -church.  He  was  chaplau  to  my 
la«ly  Iluugerford  ;  and  always  prayed  for  tlie 
kioir  at  every  time  of  prayer. 

JCof .  Did  you  erer  bear  that  I  ibould  speak 
or  declare  any  thing  against  the  king  or  go- 
▼erament,  in  all  my  life,  all  my  time,  or  your 
lime  that  1  was  there  ? 

Medkom.  I  must  needs  say,  I  never  did  liear 
•ny  SQcb  thing  in  my  life. 

Josl.  Hoi.  But  it  was  not  the  prayers  of  the 
church  that  housed  ? 

Mcdham.  I  cannot  say  that. 

X.  C  /.  Did  you  ever  hear  him  use  the 
praven  of  the  church  ? 

Mtdham.  The  prayer  that  I  heanl,  vras  that 
which  fi-as  usually  made  in  the  family. 

L.  C.  J.  But  pray  speak  plain  ;  did  he  use 
^e  common-prayer? 

Medham.  5(io,  ray  lord ;  I  cannot  say  he  used 
the  common -prayer. 

L.  C.  J.  1  tell  you  what  I  mean ;  Did  he 
pray  out  of  the  book  of  ^e  Comraou-pniyer? 

Medham.  No,  my  lonl,  T  cannot  say  that. 

L.  C.  J.  Dost  tbou  take  his  exteropnre  prayer 
%o  be  the  pra>xrs  of  the  church  ? 

Just.  Wititita.  My  lonl,|  lie  dors  not  know 
the  difference,  I  believe  ;  1  belie  tc  he  does  not 
go  to  church. 

Medham.  Yes,  I  used  to  attend  n\ton  the 
public  ;  aiul  so  difl  Mr.  Rosewell. 

Just.  Withitu.  W  ell.  Sir,  have  y  ou  any  more 
witnesses  ? 

Roi,  Yes,  mv  lonl  :  pra^  call  Mis.  Ann** 
Broadhurst.  [Then  Mr.  Hiunaeott  appeared 
and  ofi'ercd  himself.] 

Winnacvtt.  My  lord,  I  heard  I  wa5.  called  ; 
and  am  come  as  soon  as  I  coold  get  in. 

Rot.  Ay,  Mr.  Wiunacott,  you  hare  known 
me  many  years ;  I  desire  you  wouhi  testify 
what  you  know  concerning  my  conversation 
and  bcluiviour. 

Winnacott.  Formerly,  when  I  heard  him 
I  never  heard  him  speak  a  word  against  the 
king  or  government ;  and  it  is  some  three  years 
ago  since  I  heard  liim. 

Rm.  Have  you  hoani  of  any  evil  that  I  have 
said  or  done  against  the  king  or  the  government? 

WiuHocoit.  No;  but  I  nava  haard  him  oAn 
pray  for  hii  myeity. 


JusL  Witkifu.  Well,  there  is  your  other  wit« 
ness  Anne  Broadhurst ;  what  aide  you  her  ? 

Rm.  My  lord,  this  was  a  seriant  that  lived 
several  years  in  my  family.  Pray,  Nan,  hew 
many  years  did  you  Uve  there  ? 

Broadkttrst.  Four  years,  my  lord. 

.Rot.  Pray  declare  what  yon  know  of  me  in 
my  family,  with  re8|iect  to  the  king  and  go- 
vernment. 

Broadhunt.  I  have  generally  heard  you  twioa 
a-day  pray  in  your  laniily  ;  and  I  never  heard 
you  pray  m  my  iilc,  but  I  heard  you  pray  as 
eamestlV  for  the  king  as  you  did  for  your  own 
soul.  l!his  I  can  declare  during  the  time  that 
1  lived  there. 

Rot.  Did  you  ever  hear  me  sjieak  evil  of  tha 
king  in  my  family ;  or  reflectively  on  the  go* 
vemmentr 

BroadAMrtt.  No  :  you  alwajra  prayed  for 
the  king  (as  I  say)  as  earoeitly  as  tor  yourself 
or  your  nunily. 

AM.  If  you  know  any  ill  carriage  in  word  or 
deed  towards  my  sovereign,  1  donre  you  t» 
speak  it  out,  without  favour  or  sfieclkmy  or  any 
respect  to  me  in  the  world. 

Broadhurtt.  No,  1  never  did ;  but  har# 
often  heard  you  heartily  pray  for  him. 

Just  Withiru.  Pray,  how  fcmgago  is  this  f 

Brckidhurtt.  Two  years  ago  F  lived  with 
him. 

Rot,  Prav,  tell  my  lord  again,  how  long  it 
was,  and  wnen  that  you  livcnl  there. 

Broadhurtt.  I  lived  there  four  years  ;  and  it 
is  two  years  ago  since. 

Just.  Withint,  Pray,  liow  ofiea  were  yon  at 
church  in  that  time  ? 

Broadhurtt.  When  I  had  occasion  to  go,  I 
did  go  ;  but  I  did  usually  hear  my  master, 
wheu  1  dwelt  with  him. 

Just.  IVUhint.  Well,  who  is  your  next  wit- 
nc}»  ? 

Rot.  Call  Anne  Manninff.  [Who  came  in.} 
Yon  lived  with  me  in  my  family  several  years  f 

Manning.  Three  years.  Sir. 

R(ut.  Pray,  will  yeu  declare  what  yon  know 
of  my  carriage  and  behaviour  towards  the  king 
and  govenunent,  in  my  family,  while  you  were 
thei-e  ? 

Manning.  My  lord,  he  prayeil  for  the  king, 
for  his  louj^  life,' in  his  family*  duties,  morning 
and  evening  ;  arul  in  private,  when  nobody 
heard  him  but  myself. 

L.  C.  J,  Whui!  you  and  he  were  at  ezeroise 
together  ? 

Manainc.  3Iy  lord,  I  have  gone  by  his 
study-door,  and'have  heard  him  pray  for  '' 
king's  long  li&,  when  he  knew  not"  that 
body  heaiti  him. 

Kof.  This,  my  lord,  ismore  than  1  ezpecled] 
for  I  littlethought  that  any  body  could  give 
a  testintony  of  my  private  devotion  ;  though  1 
never  then  omitted  to  pray  for  the  king,  aai 
never  shall  as  long  as  i  live. 

Manning.  My  lord,  he  prayed  as  heartily 
for  the  king's  life  as  fbr  his  own  soul ;  and  \ 
iunre  heard  him  often  praTing,  and  toiiii^ 
G9d  Wpcwenre  him  in-bk  Isk^doBi  tat  givw 
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him  kmff  life ;  and  lutve  beard  him  insist  upon 
thai  scriptare,  '  Speak  not  efil  of  die  lring,no, 
BOl  in  thy  bed-chamber ;  for  tlie  birds  of  the 
tir shall  declare  it.' 

Rot.  Pray  speak  the  truth.  Did  you  ever 
hear  me  6tter  an  ill  word  or  reflection  upon  bis 
majesty  or  the  ffovemroent  ? 

Manning,  No,  my  Ion),  he  was  alivays 
■uirhtily  for  the  kiu^. 

Km,  Speak  the  truth  of  what  you  know  ; 
I  hope  you  would  speak  the  truth,  ami  nottiini^ 
more  than  the  truth,  as  if  you  were  upon  your 


Manning.  I  do  speak  the  truth,  and  it  is 
what  I  can  declare,  and  would,  if  I  were  to 
die  the  next  moment ;  and  I  can  safely  swear 
it* 

^  **  It  was  an  antient  and  commonly  received 
imodoe,  [8t.  Trials  1.  passim.]  ^derived  from 
Ibe  civil  law,  and  which  also  to  this  day  olitains 
in  the  kingdom  of  France)  [Domat.  publ.  law. 
k  3. 1. 1.  Monteso.  Sp.  L.  b.  £9.  c.  8.]  that,  as 
oonnsel  was  not  ulowed  to  any  prisoner  accused 
of  a  capital  crime,  so  neither  shonid  be  be  suf- 
ftrad  to  exculpate  lumselfby  the  testimony  of 
any  witnesses.  And  tbereiore  it  deserves  to  be 
roBMmbered,  to  the  honour  of  Salary  1,  (whose 
wriy  sentiments,  till  her  luarriajEre  with  Philip 
of  Spain,  seem  to  have  been  humane  and  ge- 
nemia)  [See  nag.  17.1  that  when  she  ap- 
fwiBledsur  Kicnard  Mo'r^;an  chief  ^ustKe  of 
the  common  pleas,  she  injoined  him,  *  that 
'  notwithstanding  the  old  error,  which  did  not 
admit  any  witness  to  sjieak,  or  any  other 
matter  to  be  heard,  in  favour  oftlie  adversary, 
her  majesty  btflng  party ;  her  hichness's 
pleasure  was,  tliot  wnatsoever  could  be  urousht 
in  favour  of  the  subject  should  be  admitted  to 
he  beard  :  and  moreover,  that  the  justices 
should  not  persuade  themselves  to  sit  in  judg- 
ment otherwise  for  her  highness  than  for  her 
si^fect.'  (^Hollingsb.  1112.  8t:  Tr.  1.  887.] 
Afterwards,  in  one  particular  instance  (when 
crobessling  the  c|ueen*s  military  stores  was 
made  felony  by  statute  SI  £liz.  c.  4.)  it  was 
provided  that  any  person,  impeached  for  such 
felony,  *■  shonid  be  received  and  admitted  to 

*  make  any  lawful  proof  that  he  could,  by  law- 

*  fal  witiMiss  or  otherwise,  for  his  discharge  and 

*  defence,'  and  iu  general  the  courts  grew  so 
bieartily  ashamed  of  a  doctrine  so  unreasonable 
end  oppressive,  that  a  practice  was  gmdually 
introduced  of  examining  witnessi*s  lor  the  pri- 
soner, but  not  upon  oath  :  [2  HuLstr.  147,  Cro. 
Car.  992.]  the  consequence  of  which  still  was, 
that  the  jury  gave  less  credit  to  the  prisoner's 
evidence,  than  to  that  produced  by  the  crown. 
Sir  £dward  Coke  [3  Inst.  79.]  pnitests  very 
strongly  against  this  tyrannical  practice :  do- 
daring  that  he  never  read  in  any  act  of  par- 
liament, book -case  or  record,  that  iu  criminal 
cues  the  party  accused  shouhl  not  have  wit- 
iie«ei  sworn  tor  him  ;  and  therefore  there  was 
BOl  10  much  as  scintiila  juris  against  it.  [See 
alio  S  HaL  P.  C.  483.  and  his  summary,  364.] 
AadtbeUouieof  Commoiitwcie  ao  leniiUe 


Rot.  Then  pray,  call  Isabella  Dickeson — 
[Who  anpearsd.l  My  Lord,  surely  I  would 
not  s|>eak  ei'il  of  nis  miyesty  or  the  government, 
in  public  in  the  coi^fregiaion,  when  I  prayed 
tor  him  in  my  family  and  my  closet.  But  here 
is  anothrr  srrvant  that  lived  in  my  family  ; 
Pray  will  von  speak  what  you  know  concern- 
ing my  bcfis^iour  in  my  family,  with  respect 
to  the  king  and  government. 

Dickeson,  He  used  to  pray  twice  a- day  ia 
his  family,  morning  and  evening,  and  he  always 

{»raycJ  earnestly  for  the  king,  for  his  good 
leaitb,  long  life,  and  prosperit}'. 

Rot.  Did  you  ever  hear  me  s|)eak  any  evil 
of  the  king  or  government  in  any  respect  ? 

Diclwson.  No,  never,  Sir,  in  my  ufe ;  nor 
do  1  believe  you  ever  had  an  evil  thought  of 
the  king. 

Rot.  Pray  then  will  yon  call  Mr.  James 
Atkinson. 

Just  Wit  hint.  We  have  had  him  already, 
and  I  suppose  he  is  gone ;  he  is  not  here. 

Ros.  1  call  him  now  to  testify  another  thing, 
if  your  lon1shi[i  pleases ;  and  be  is  at  han^, 
my  lord,  1  suppose. 

L.  C.  J.  Yon  should  examine  your  witnesses 
together,  bnt  we  will  not  smrprise  yon ;  we  will 
stay. 

Just.  Hoi,  Pray  call  any  body  ^hw,  in  the 
mean  time,  if  von  have  any  other. 

L.  C  /.  Nay,  brother,  it  may  be  he  hath 
observed  a  method  to  himself;  be  is  for  his 
life;  let  him  take  it.  [Then  Mr.  Atkinson 
came  in.l 

Rot.  Inat  which  I  call  you  now  for.  Sir,  is 
to  testify  what  yon  heard  upon  the  30th  of  Ja- 
nuary from  me,  about  praying  for  the  kings 
and  all  that  arc  in  authority. 

Atkinson,  My  lord,  he  kept  that  day,  the 
dOth  of  January,  as   a  day  of  fasting  and 

of  this  absurdity,  that  in  the  bill  for  abolishing^ 
hostilities  between  England  and  Scotland,  [Stat. 
4.  Jac.  I.e.  1.]  when  felonies  committed  by 
Englishmen  in  Scotland  were  ordered  to  be 
tried  in  one  of  .the  three  northern  countieB, 
Uiey  insisted  on  a  clause,  and  carried  it  [Com. 
Joum.  4,  5,  12,  13,  15,  29,  30  Jun.  1607.] 
against  the  efforts  of  both  the  crown  and  the 
House  of  Iionls,  against  the  practice  of  the 
courts  iu  England,  aud  the  express  lawof  Scot- 
land, [Ibid.  4.  Jun.  16U7.]  'that  iu  all  such 
'  trials  for  the  birtter  discovery  ofthc  truth,  and 

*  tbe  iH^tter  infui'nialiou  of  tlio  consciences  of 
*■  tbe  jury  and  justices,  there  shall  be  allowed 

*  to  the  jmrty  arraigned  the  lienefit  of  such 
^  credible  witiicsi^cs,  to  be  examined  upon  oath, 
^  as  can  be  protluced  for  his  clearing  and  jus- 
<  tilicatioii.^  At  length  by  the  statute  7.  W .  3. 
c.  3.  the  same  measure *of  justice  Mas  esta- 
blished throughout  all  the  n^m,  in  cases  of 
treason  within  the  act ;  and  it  was  af^erwanls 
declaied  by  statute  1  Ann.  st.  S,  c.  9.  that  in 
all  cases  of  treason  and  felony,  all  witnesses  for 
the  prisoner  should  be  examined  upon  oath,  in 
like  manner  as  the  witnesses  sgainst  him.'* 
4Blackst959. 
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prayer ;  and  he  preacliecl  from  that  text  on  the 
1  'Am.  ii.  1.  pray  for  kiiign,  ami  all  in  au- 
thority :  Ami  then  lie  did  assert  that  kingly  90* 
vemnieot  was  most  agreeable  to  the  weird  of 
God,  and  the  constitution  of  the  goTcrnment 
of  Bnglniid,  which  was  the  best  in  the  whole 
world ;  and  had  been  so  approved  by  writei-s, 
both  foreiini  and  of  our  own  countr}- :  And  he 
did  urge  it  as  a  duty  incurabeiitU|ioiiall  p^iple 
to  pray  for  the  kiiigaud  ndai^stratcs,  that  thiy 
migiit'live  a  iicaceable  and  quiet  life  under 
them  in  all  t^odtinL-ss  and  honesty.'  [Tlieu  he 
8crme«l  a  littU'  faint  and  stnpp^Mf  J 

Ros.  Pray,  Sir,  will  you  n»colU  rt  yourself? 
My  iniil  will  indul|L;e  ynu  a  litile. 

Atkinson.  1  have  liLcn  acquainted  with  Mr. 
Rosewrll  these  tcu  y«'ara. 

Ros.  But,  |n*ay,  Sir,  what  do  you  rcinemh(*r 
of  tlie  application  of  that  sermon  upon  the  text, 
about  pray  in i^  for  kin^  and  all  in  autliority  I* 

Atkifi-^on.  That  |>crsoni  were  to  pray  fur 
them,  and  to  obey  tlieni,  and  that  it  was  their 
dutv.     This  is  all  that  1  can  remember. 

Ros.  What  do  you  renicmbor  of  my  in- 
TC(;tives  n«^inst  tho*»e  that  practised  the  con- 

Umrv? 

Atkinson.  Why  truly  as  to  those  things,  he 
did  hi)2^hly  condemn  thos(^  p(*rsons  that  had  any 
way  acted  a^inst  it.  And  1  have  heard  him, 
botn  in  public  and  private,  inveii^h  against  those 
that  had  any  hand  in  the  murder  of  the  late 
kin^,  and  condemned  the  lact  as  a  diabbTical 
design. 

Roi.  IsMr.  Smith  there? 

Atkinson.  I  was  very  ill  on  Sabbath-day  last, 
and  I  thought  I  sliould  not  have  come  outnuw  ; 
and  I  uou Id  not,  to  the  best  of  my  reniem- 
Lranco,  speak  a  lie,  as  1  am  in  the  presence 
of  this  honourable  court,  and  in  the  presence 
of  God,  to  whom  i  must  give  an  accomit  ano- 
ther day. 

Ros,  God  will  reward  jron  for  what  you 
come  to  do  Cot  an  innocent  [lerson  this  day. 

Atkinson.  J  never  heard  an  ill  word  ajpiinst 
tlie  kin^  or  government  drop  from  Mr.  U<»Ke- 
wellinmy  lite.  1  am  not  upon  my  oath,  but 
know  niy'^.i.'f  to  be  bound  to  declare  and  tell  the 
truth,  aM(l  uotliing  hut  ttir  trulh. 

Rtis.  1  am  coutident.  my  lord,  he  would  not 
speak  what  he  wuuUl  not  s\%eai'. 

L.  C.  J.  TliC  jury  are  judi^es  of  that,  Mr. 
Roscwell,  I  muslL'a\eittotliem. 

Ros.  Fray,  Mr.  Atkioakm,  was  Mr.  Smitii 
with  you  ?  ' 

Atkinson.  Yes,  and  I  have  sent  one  to  call 
him. 

Ros.  Pray,  Sir,  let  me  ask  you  as  to  what 
Mistress  Suii:li  savs,  that  I  should  ^ay  ofthc 
recordi'rbciii^  made  ajud^re  Y 

Atkinson,  i  uevor  heard  you  s;)cak  any  such 
words  in  my  life. 

Ros.  L- poii  the  last  day  of  August  last,  at 
Mr.  SShcd's  house,  she  says,  that  I  did  use 
that  expression. 

Atkinson.  As  to  Shed's  house,  I  was  then 
aick,  and  nas  not  tlicre.  If  my  lord  will  give 
me  lea\e  to  look  upon  m^^  note-book,  I  ctn 
tG^  what  day  I  was  there. 
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Smith.  It  was  It  one  Daniel  Weldy 'a  house, 
aa  J  thioky  that  you  tpoke  about  the  mayor. 
Olid  the  abenffs ;  but  what  you  said  about  tools 
in  si-arlet  gowns  was  at  Shcd*s  house. 

Rus.  W  OS  there  any  meeting  at  the  meet- 
ing-house, since  July  last,  upon  the  SSabbath- 
day  ? 

'Atkinson.  Truly,  I  be  not  aide  to  remember ; 
but  if  my  lord  please  to  give  me  leave  to  look 
uiKm  my  note- book,  I  can  give  an  account; 
lor  I  writ  down  every  day  the  plaoe  where  we 
met. 

L.  C.  J.  Prithee,  look  upon  thy  note-book  ; 
tor  I  have  a  mind  to  know  something  out  of 
tluit  note- book.  Prithee  tell  me  wliat  was  in- 
sisted u|H)n  the  Mth  of  Scpti*mber? 

Atkinwn.  My  lord,  I  only  ha\eanoteof  the 
day,  of  the  place,  and  of  the  text. 

Ros.  Pray,  Sir,  did  you  hear  me  speak  of  a 
great  man  in  Grace- church -street  at  tlie  upper 
end  ;  and  that  if  it  had  not  been  for  him,  the 
fire  hati  been  quenched  ? 

Atkinson.  1  never  heard  that  expression  from 
you  in  all  my  lite.  [Then  Hr.  Hmitb  came 
m.1 

kos.  Pray,  did  you  hear  any  such  thing. 
Mr.  Smith  f-^milk.  No,  my  lord. 

Ros,  My  lord,  I  can  bring  all  the  rest  to  tes- 
tily the  same  thing,  if  your  lordship  will  let  me 
call  them  over  again. 

L.  C.  J.  Do  as  you  will,  I  would  not  restraii| 
you  from  any  thmg  of  a  legal  indulgence, 
that  is  fit  to  give  to  any  man  in  your  con- 
dition. , 

Atkinton.  What  day  of  the  month  do  you 
sa}'  it  u'as,  Sir,  that  you  spake  of  the  reoortfcr  ? 

Ros.  TheSlstofAugtist,  Ithink. 

Atkinson.  Atthattimel  was  sick,  and  wav 
not  there. 

Ros.  Pray,  Mr.  Smith,  have  you  ever  heani 
me  preach  upon  the  30tli  of  January  ? 

Smith.  Yes,  Sir ;  I  have  heard  yon  upon 
that  day,  and  upon  that  lest,  that  we  should 
pray  for  kings  and  all  in  authority.  You  kept 
it  ai  a  day  of  humiliation,  and  you  abhorred  the 
action  of  that  day.  It  was  kept  very  solemnly, 
tor  the  bewailing  the  horrid  murder  of  our  late 
kinijf.  And  you  were  so  far  from  giving  any 
countenance  to  the  action  of  that  day,  that  you 
detested  it,  and  preached  very  murh  agamst 
it,  and  you  have  always  preached  up  kingly  go- 
vemmeiit. 

Atkinson.  Kir,  you  were  asking  me,  if  tliere 
were  a  meetiug  since  July,  in  the  mceting- 
luMl^>e  ? 

Ros,  ^'cs,  because  she  says  there  was  one 
u|H}n  the  10th  ot  iSeptemlier. 

L.  C.  J.  If  you  look  upon  your  notes  again, 
Mr.  HosewcU,  you  will  find  it  was  the  lOih  of 
Auij^ust. 

lios.  Where  were  you  upon  the  lOth  of 
August  ? 

Atkinstm.  I  was  at  homesick  then;  it  ia 
written  down,  your  lordship  may  see  it. 

L.  C.  J.  Do  you  take  notice  where  yoa 
beard  tlie  meeting  was,  when  you  were  sick  ? 

Atkinmm*  Yea,  my  lord,  i  have  a  abort  uot* 
of  it. 
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L.  C.J.  Where  wu  Hie  meelhig  then  ? 

jlfibuisoii.  In  the  meeliiig-hoiise,  as  I  heard. 

JL  C.  /.  Pmy,  recollect  yooraelf,  and  look 
upon  yfiur  book,  how  is  it  entered  there  ?■ 

Atkinmm,  Myself  at  home  the  10th  of  Aug. 

X.  C.  J.  When  didst  thou  take  that  note, 
upon  vour  word,  now  ? 

Alkinmm,  When  my  family  came  home, 
somebody  did  tell  me  that  day,  or  the  next  day. 

L,  C.  J.  Well,  where  was  it  the  time  before  ? 

Atkinun,  The  3d  of  Ang^ast,  at  Mr.  Crook- 
shank's ;  the  text  was  the  Hcb.  xith  7.  The 
10th  at  the  meeting- house,  myself  at  home  ; 
and  Canticles  the  8Ui  and  ISth.' 

Rot.  My  Iwd,  these  gentlewomen  say,  thev 
were  at  several  meetiogs.  I  desire,  niy  lonl, 
that  tliese  witnesses  may  be  called. 

L.  C.  J.  Call  whom  you  will.  Who  do  you 
nil  first? 

Rot.  Thomas  How.  My  lord,  T  could  bring 
himdnds  of  witnesses  as  to  this  point. 

X.  C.  y.  WelU  there  is  Thomas  How  ;  to 
what  purpose  do  you  call  him  ? 

Rot.  My  lord,  to  testily  to  that  she  should 
•wear  before  sir  George  Tr^,  that  Mr.  How 
was  at  a  oonventicle  such  a  time,  when  he  was 
Dot,  and  therefore  I  desire  him,  that  he  would 
please  to  testify  the  truth  of  that  matter. 

How.  My  lord,  I  will  testify  the  truth  cs  far 
as  I  know  it ;  she  sent  three  ten 

L.  C.  J.  How  do  you  know  that  i* 

How.  8othey  sai(f. 

JL.  C.  J.  That  is  no  evidence  ;  and  I  care 
BOt  what  they  said  :  If  you  know  any  thing 
jroursdf  of  your  own  knowledge,  speak  it. 

How.  They  offered 

L.  C.  J.  I  tell  you  their  offering  signifies 
■olhing. 

HoK,  My  lord,  it  is  an  year  and  a  half  ago. 

L.  C  J.  Let  it  be  never  so  Ung  ago,  if  it 
be  only  what  they  said,  it  signifies  nothing,  it 
is  no  sort  of  oviileiice ;  but  it'  you  can  say 
any  thing  of  your  own  knowleJge,  you  say 
wdl ;  in  GchPs  name  we  will  hear  it. 

Rot.  Then  my  l«)rd,  some  quest ious  I  desire 
I  miiy  have  leavt;  to  put  to  Mr.  Recorder. 

jL.  C.  J,  If  Mr.  Recorder  be  rc^ady  to  answcr 
y our  questions,  nith  all  my  heart. 

Ro*.  Mr.  Recorder,  I  desh-e  vou  would 
please  to  do  me  the  justice  io  testify,  whether 
you  know  any  thing  concerning  Mrs.  Bathoc  ? 

L.  C  J.  Who  is  she? 

Roi.  My  lord,  it  is  whether  there  was  not  a 
conventicle  sworn  before  Mr.  liccorder  against 
one  Mrs.  Bathoe  ? 

Rtcorder,  I  cannot  wcW  tril,  Mr.  Roseuell. 
There  was  a  co'iviciion  befon^  me  (as  I  remem- 
ber) of  one  Mrs.  JUthoc  for  a  conventicle  ; 
andy  as  I  take  it  (as  the  witness  told  you  just 
now)  she  had  it  from  her  own  confession. 

Rot.  Do  you  know  any  thing,  pray,  8ir,  of 
a  composition  that  was  made  upon  thai  con- 
I'iction? 

Recorder.  No,  Sir  ;  you  do  not  think,  hure, 
that  1  make  compositions,  or  know  any  thing 
of  them  .^ 

Rat.  Was  not  the  money,  Sir,  paid  back 
again  .^ 


Recorder,  Not  a  penny  that  I  know  of,  or 
any  agreement  for  it. 

Kos.  Pray,  SKr,  will  you  acquaint  the  courts 
how  that  matter  was  really  ? 

Recorder,  Mrs.  Bathoe  came  to  me,  and 
said,  she  was  mistaken  if  any  such  words  did 
pass  from  her  ;  for  indeed  there  was  never  any 
such  conventicle  asMrs.  Smith  swore  she  had 
confessed.  Upon  that  I  sent  for  Mrs.  Smith, 
and  hid  her  consider  of  it,  whether  there  was 
really  any  such  conventicle  ;  and  Mrs.  Bathoe 
had  brought  her  appeal  and  it  is  depending 
now,  and  will  be  heard  the  next  quarter- 
sesiiions. 

Ras.  Pray,  Sir,  did  you  tell  her,  that  she 
micht  have  her  money  acain  ? 

Tiecordcr.  1  did  tell  her,  Airs.  Smith  wm 
mistaken,  and  did  not  insist  upon  it,  and  she 
would  have  her  money  returned  againc 

Rot.  Pray^  Sir,  did  you  send  your  warrant 
foroneCartwright  under  your  hand  ? 

Recorder.  You  ask  me  a  hard  question ;  I 
might  send  a  summons  for  several  persons,,  I 
cannot  remember  all  tlicir  names. 

Roi.  By  whom,  I  pray,  Sir  ? 

Recorder.  1  cainiot  tell  who  1  send  all  my 
summons  by. 

Roi,  \V  as  it  not  by  these  two  women,  Mrs. 
Smith  and  Mrs.  Hilton  ? 

Recorder.  1  cannot  tell ;  it  may  be  it  might 
be  so. 

Ros.  Pray,  Sir,  what  did  you  say  to  Mr. 
Cartwright  when  he  came  thither  t* 

Recorder.  I  cannot  remember  particularly. 

Rot.  Sir,  dill  you  not  ask  him  what  he  had 
to  say  against  these  witnesses  that  are  produced 
against  me  ? 

Recorder.  My  lord,  I  remember,  when  fUr. 
Cartwright  came  to  me,  I  did  Ssk  him  some 
such  question  ;  for  they  had  told  me  that  he 
ha<],  |jy  a  person,  been  tampering  with  them 
to  take  them  offiVom  prosecuting  a  great  many 
persons. 

Res.  By  w  horn  were  you  told  so.  Sir  ? 

Recorder.  Hv  themselves.  I  know  nothing 
of  it :  But  I  tell  you  the  reason  why  I  sent  for 
him  ;  borau»:>  thVy  told  mc,  they  went  in  dan- 
ger of  th^ir  hves ;  that  they  could  not  walk  the 
streets  in  safety,  but  they  had  stones  thrown  at 
ti:eni ;  an!i  they  were  reproaeheil  as  common 
i..I'orii>n's,  and  were  besi't  hard  with  applica- 
tions of  mouey,  to  take  them  off  from  prose- 
cuting. .Anil,  among  the  rest,  they  comnjained 
of  oneraiti\ri<:lit,  that  he  had  been  dealing 
w  iih  them ;  and  it  w  as  upon  that  account  that 
I  sent  tor  him,  to  know  what  he  had  to  say 
against  them. 

L.  C.J.  These  questions,  Mr.  RoseweHper- 
hai>i$,  may  be  iK'tter  let  alone. 

Recorder.  I  have  seen  a  letter  that  does 
threaten  them  very  much  ;  but  1  cannot  say 
whence  it  comes. 

Ros.  My  lord,  I  desire  to  ask  Mr.  Reconler, 
whether  or  no  he  did  not  send  for  some  of  my 
witnesses  ? 

Recorder.  I  do  not  know  your  witnesses,  Sir. 

Rot.  Did  you  send  for  one  Riehard  Gibbs  of 
Rotherhith  ? 
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ftiwd  u  tnitk  they  were  net  \  ud  latdk  qi- 
pBcitioiM  to  cmnpoimd  for  UieferfettttrM,  and 
tkmj  slMwld  liave  their  moMy  tftin. 

L,  C.  /.  Prithee,  lik  him  in  general,  what 
doee  he  know  of  her  ? 

fleree^.  KKiahfth  Smith  came  to  a  finend 
of  mine  in  April  or  May  laat 

Ait.  Ctn.  Were  you  by  ? 

Harvtjf,  Yes,  1  was  by.  She  came  to  a 
fnend  of  mine,  I  aay,  and  ahe  told  btni,  that 
ahe  eoold  awear  mdnat  him,  and  some  others, 
foi*  a  conaiderabfo  value  of  forfeitures  oponT 


Recorder,  YeSi  he  waa  oomtahle  at  Rotber- 
hith. 

Roi.  Pray,  Sir,  upon  what  acoount  fid  yon 
aoid  for  him  ? 

Jlecorder.  1  did  it,  because  I  heard  the  con* 
itables  (^your  aide  durst  notexeeute  their  war* 
fints,  for  fear  of  the  rout  of  the  people. 

X.C.  X  I  tell  you,  these  ^ueraooawerebet- 
lar  let  alone. 

Rot.  Mr.  How,  thatwhidil  call  yon  for,  is 
whether  Mrs.  Smith  has  not  oflfered  to  swear 
Mbre  a  justice,  that  you  were  at  a  conventicle 
when  you  were  not  ? 

L.  C.  J.  She  says  she  docs  not  know  any 
lUng  of  her  own  knowledge. 

Km.  She  offered  it  a  year  and  a  quarter  ago, 
Mbre  sir  George  Trebv. 

L,  C.J.  Were  you  by  when  she  offered  any 
toehthinffP 

How.  Twas  by,  when  she  was  before  sir 
George  Treby ;  and  she  witnt  into  a  yard,  and 
ofoad  to  inform  against  one  Mr.  How  for 
haaag  at  such  a  conventicle ;  but  I  was  not  the 
aaan,  ahe  said. 

jRor.  My  tord,  she  had  sworn  it. 

L.  C  J.  No,  no,  she  had  ivA  sworn  it,  h\\e 
enly  offered  it,  and  fur  angbt  I  perceive,  abe 
ism  very  cfreful  wiuiess,  to  see  that  she  does 
■ot  fix  upon  the  wrong  [lersoo. 

Rot,  Then  if  it  pl^se  your  lordship,  I  de- 
nrejohn  Townsend  may  be  called.  [Who 
came  in.]  Pray,  will  you  testify  what 
TOB  know  concerning  Mrs.  Smith's  swearing 
dwt  Mr.  How  was  at  a  conventicle  f 

Tommend.  Sir,  1  will  tell  tlie  truth  as  near 
M  I  can ;  I  cannot  tell  the  day,  it  was  about  a 
year  aud  a  half  since,  that  he  was  out  of  town 
of  the  Lord^s  day,  and  that  day  was  remark- 
able, for  I  met  him  coining  to  town,  and  it  was 
about  the  evening,  about  fn^e  of  the  dock,  and 
that  day  tliey  hma  brought  him  some  notice  of 
a  warrant  for  the  sctzing  of  his  goods,  for  that 
he  had  been  at  meeting:  Now  he,  understand- 
ing when  they  were  to  make  affidavit  of  it  be- 
fore sir  Georffe  Treby,  he  desired  me  to  so 
with  him  thither,  and  1  went  with  him,  and  he 
asked  her  if  she  knew  the  man.  There  he  was, 
and  I  waa,  and  one  more,  an<l  there  came  one 
Stranger :  And  we  went  out  to  the  liglit,  and 
■he  looked  upon  all  of  us,  and  knew  never  an 
oaeof  us. 

L.  C.  /.  You  use  to  go  to  conventicles,  all  of 
you,  i  warrant  you  ? 

Just  WUhinu  She  was  not  much  out  in  her 
•oniectnre,  I  dare  say. 

JL,  C.  /.  But  she  seems  to  he  very  careful, 
that  she  did  not  swear  against  the  wrouff  per- 
son. And  (speaking  to  Mr.  Townsend),  If  she 
had  sworn  that  thou  hadst  been  there  that  day, 
I  warrant  you  she  had  sworn  true. 

Roi.  Is  sir  George  Treby  here  ?  fHe  did 
not  appear.]  Then  I  desire  Mr.  Thomas 
Harvey  may  be  called. 

X.  C.  J.  There  he  is ;  what  do  jrou  aak  him? 

Rot,  My  lord,  to  prove  that  this  Elisabeth 
Smith  swore  that  several  persons  were  at  ae- 
mil wurcalickfi  whicbilM  sftwwHda con* 


L.C.J.  What  friend  of  thme  was  this  r 

Ait.  Gen.  Where  does  that  friend  live? 

Harvey.  In  Southwark. 

L.  C.  J.  What  ii  his  name  ? 

Harvey.  One  Games. 

L.C.J.  What  trade  is  he  r 

Harccy.  A  sail-maker. 

L.  C.  J.  Whereabouts  does  he  Bve  in  Sont^ 
ynxk? 

Harvey.  By  St  Mar^  Ovcry's  deck.  And 
he  came  to  me,  and  desured  me,  that  I  woukl 
mipt  and  speak  with  her  ;  I  met  her,  I  think 
it  was  about  the  Exchange,  at  the  Roe-buck  ; 
there  was  she  and  another  feUow  with  her. 
She  told  me  Uie  could  swear  aj;ainst  soch  simI 
such  ;  snd  desired  me  to  give  her  a  cup  of 
drink,  which  I  did,  and  then  ahe  toU  me  her 
atory,  and  demanded  eidier  10  or  SO  pmmds ; 
and  that  that  should  take  her  off  frem  swear- 
ing against  them.  I  told  her,  1  coidd  say  no- 
thing to  it ;  but  I  would  acquaint  them,  which 
I  did,  particuluriy,  Mr.  Games.  Thiy  thought 
not  fit  to  give  her  any  thing;  which  answer  I 
returned  to  her.  She  told  me  ahe  was  very 
poor,  and  if  slie  teuM  have  but  something,  she 
would  declare  who  it  was  that  would  swear ; 
but  upon  reasonable  composition  (though  she 
had  offered  to  swear)  she  vronid  not.  But  she 
had  taken  the  copy  from  a  sister  of  her's ;  and, 
I  think,  she  said  her  sister's  name  was  Mary 
Farrar,  as  I  remember. 

L.  C.  /.  Did  she  offer  to  swear  any  thing 
against  yoo  ? — Harvey.  No,  my  lord. 

L.  C.  J.  Yon  know  that  Games  very  well, 
don't  you? — Harvey.  Yes,  my  lord. 

L.  C.  J.  Does  he  use  to  frequent  the  church 
constantly? 

Harvey.  I  do  not  know  that,  my  lord ;  I 
have  known  him  many  years. 

JL  C.  J.  Do  you  live  near  him  ? 

Harvey.  No,  I  do  not 

Rot.    Pray  call  3Ir.  John  Cartwri^ht,  and 
Mr.  Geoige  Norton.    [Mr.  Cartwnght  ap 
peered.] 

Rot.  Air.  Cartwright,  I  desnne  yon  wooli. 
please  to  testify  what  you  know  hereconoem^ 
mg  Mrs.  Smith,  who  nath  testified  against  mt. 

Cor^  Mykird,mayit  please  yonrhononrt 
the  9Sd  of  July  hut,  Mrs.  Smith  and  I  wer« 
together  from  seven  o'clock  in  the  mornmg  till 
huf  an  hour  after  deven;  and  that  monuB|^ 
we  went  to  a  constable,  one  Alexander  Vsnnr 
in  Aldersgate-street ;  and  finom  thoma  wm 
went  taltmUfk  to  Mkfora        *     '- 
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pBttj-P^taee ;  but  there  was  none :  And  from  I  turn,  and  never  make  any  discorery  till  you 
that  place  we  went  into  Moorfields  again,  and    are  token. 


IUlowedanaiicientman,whomwein^)poscd  \nLs 
going  to  a  meeting ;  and  this  man  we  followed 
flie  space  of  almost  an  hour^s  time,  thai  it  was 
almost  this  time  of  day  that  it  now  is  tliat  I  am 
•peaking.  That  day  she  convicted  Mrs.  Bathoe 
lor  ha? ing  a  meeting  in  her  bouse ;  when  sho 
owned  to  me,  and  another  man,  that  shu  never 
waa  in  the  bouse  of  Mrs.  Batlioe ;  and  tlii.n 
for  the  same  morning  there  was  one  Hice 
Bowing  that  was  convicted  of  a  conventicle  at 
Bennondsevi  upon  her  oath. 

X.  C.  J.  flow  do  vou  know  that  ? 

C^rt.  As  I  was  told. 

i.  C.  J.  But  it  may  be  you  were  told  a  l^-c  ; 
jaa  must  only  speak  what  you  know  yuurseU*. 

Corf.  Then,  my  lord,  several  times  she 
has  asked  me  to  convict  with  her,  when  I  never 
had  been  at  a  meeting ;  and  also,  she  has  of- 
ftfcd  to  convict  nith  me,  when  I  have  been 
there,  and  she  hath  not  been  there ;  and  she 
also  Mked  my  wife  to  convict  one  Doil's  mcet- 
iag  at  Sboreditch,  and  my  Wife  refused  it,  be- 
canse  she  was  not  thpe. 

£.  C  J.  Were  you  by  when  she  asked  your 
vifetodoit? 

CarL  Yesj  and  please  your  honour. 

X.  C.  /.  Who  did  you  tell  this  first  to  ? 
Because  I  see  you  hunted  along  with  her,  why 
did  not  you  go  and  complain,  when  she  had 
sereral  times  pruiicsed  such  athin?  to  vou  f 

Cart.  BIy  lord,  1  did  not  so  weH  understand 
it  at  that  time. 

X.  C.  J.  Who  did  you  first  of  all  teU  it  to,  1 
ask  you? 

Cart.  I  first  of  all  told  it  to  one  Smith. 

X.  C.  J.  Was  this  before  Mr.  Rosewell  was 
takoOy  or  after  ? — Cart.  It  n  as  afterwards. 

L.  C.  J.  Oidyou  gu  to  S[uitl],or  did  he  come 
to  you? 

'Cart,  It  was  through  anoihcr^s  means  that 
I  came  to  speak  with  Mr.  Smith. 

L.C.J.  Who  was  that.' 

Cai'g,  It  was  tbroutrb  a  Goldsuiith^s  means. 

X.  C.J.    What  is  his  name  ? 

Cart.  His  name  is  Fernc ;  he  lives  in  Ncw- 
gite-street. 

X.  C.  J.  How  came  he  to  understand  it,  to 
bring  you  together  ? 

Cart.  Because  he  understood  that  1  was 


lios.  My  lord,  you  may  observe  it  was  her 
common  practice  to  convict  upon  a  report^ 
nor  having  any  eye  or  ear  witness.— 

X.  C.J.  Well,  I  will  t)bscrve  what  he  haa 
said ;  but  '.  tell  you  what  I  think  of  it. 

Cart,  i^:k  has  asked  mc  to  do  it  several 
times. 

L.  C,  J.  All  that  I  can  say  to  it,  is,  it  seems 
she  looked  u])onthee  as  so  very  a  knave,  as  tliat 
thou  wonldest  have  done  sucu  a  thing ;  and,  it 
may  be,  slie  was  not  mistaken. 

litjs.  Then  cnll  Mr.  George  Norton.  pVho 
ap|)eared.]  I  call  you  as:  a  witness,  to  declare 
what  you  know  of '^Mrs.  Smith's  importuning 
you  or  any  one  to  swear  against  nieetmgs. 

Norton.  Yes,  she  has  offered  to  swear^ 
but  I  cannot  say  with  him  ;  fur  I  was  not  pre* 
sent  all  that  time.  All  that  I  can  say,  is,  that 
she  owned  she  was  never  at  Mrs.  Bathoe** 
house. 

L.  C.  J.  So  she  says  still  ;  and  it  agrees 
with  all  the  rest  of  the  evidence:  It  was  only 
hear-say. 

Ros.  Then  pray,  will  you  please  tocallJoim 

Hobson? 

L.  C.  J.  There  he  is :  what  say  yon  to  him  f 

Rot.  My  lord,  1  bring  this  witness  to  tssi^, 

that  Mrs.  Smith  swore  there  was  a  conventida 

at  such  a  plaee,  when  there  was  none. 

Hotfson,  Sir,  there  was  none  since  I  camt 
into  the  house,  to  my  knowledge. 
X.  C.  J.  What  Imuse  ? 
Rot.  At  Mr.  Hales's;  she  swore  there  wai  a 
meeting  upon  the  13th  of  July. 

Hohson.  There  was  none  to  the  best  of  my  - 
knowledge. 

Just.  Wit  hint.  We  must  not  convict  people 
of  perjury  upon  such  evidence.  Indict  tier  of 
peijivVt  if  you  have  a  mind  to  it. 

L.  C  J. 'where  is  the  instrument-maker  P 
Atkinson  ?  Bid  him  send  me  his  book.'  [Which ' 
was  done  J 

i.  C.  J.  Were  you  at  every  meeting  alwaVi 
that  he  preached  at  ? — Hobton.  No,  my  lord. 
L.  C.  J.  Then  there  mif  ht  be  many  meet- 
ings that  you  do  not  know  of? 

Hohson.  I  live  next  door  to  this  Mr.  Hales, 
/i.  (.'.  J.  ^'ou  nsc»l  to  f(o  frcq*icnlly  to  hear 
Mr.  Uosfv.oll,  dill  not  you  ? — HuHon.  No,  Sir. 


with  Mrs.  Smith  that  time  that  slio  convicted  |  L.  C.  J.  [Havin?j  ff>okrd  upon  the  Ijook.J 
Mrs.  Bathoe,  and  was  concerned  with  her.  I  ,  Vt'ns  there  any  nu-etingthat  you  Lnoiv  of.  the 
dSI  not  know  any  thing  of  Mr.  Rosewell  at  tlia*  '  loin  of  July  ? 

Ilobson.  None  there  ;  he  live*;  the  next  door 


time  at  all. 

Roi.  Did  she  not  tell  yon,  bhe  would  do  as 
ouch  tor  me  f 

Cart.  She  did  offer  mc  this ;  thit  if  I  would 
fo  and  discover  any  meeting,  she  would  ix^u- 
vict  tbem  though  siic  was  li^t  there. 

X  C.J.  WIki  didst  thou  (ell  a  tliincf  of  this 
Batore  to ;  only  to  Mr.  Smith,  and  ihnt  Gold  • 

anith. 

CaH.    Itoldit  firsttothatMr.  Sunth. 

X  C.  X  When  these  witnesses  and  things 
inp  oat  of  the  clouds,  I  never  put  any  great 
i|bft  vpOD  tfiem.    These  come  to  aerre  a 


nn  mcetmg  no 


whora 


to  me, 

L.  C.  J.    Was  there 
tlu-re-away  ? 

Jlohyrti.  Not  that  1  know  of. 

X  C.  ./.  She  swears  to  that  day,  at  Mr. 
Iliiles's. 

Hvs.  Ay,  and  to  the  very  place. 

L.  C.  J.  Do  VDii  kiiov  oiic  Hodsfeson  ?         ' 

Atkinson.  It  is  Hudson,  mj'  lord. 

Hoftson.  .No,  my  lord  ;  1  do  not  know  him. " 

JL.  C.  J.  Were  you  ever  at  his  boose  at  any  , 
meotipg' 
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Hobtom.  No,  my  lord ;  I  never  wm  at  any 
■■cfiDg  theie  two  years. 

jRof .  He  Uvea  next  door  lo  the  boose. 

L.  C.  J.  There  may  be  a  meetiiie  next 
door  lo  my  bouae twenty  timea  OTer»  and  I  not 
boow  it 

Rat.  Then,  pray,  call  John  Crook.  [Who 
cunein.]  Pray/ Sir,  do  vou  know  whether 
there  waaanv  meeting  at  Mr.  Halcs^s  the  13th 
•fJiily?       • 

Crcok,  No;  I  never  heard  of  any  auch  thing 

bat  what  was  according  to  his  own  use  amongS 
his  family.  I  lire  nmler  hia  roof,  and  never 
yet  did  know  that  there  was  a  meeting  there. 

jRof .  Pray,  call  Sarah  Wbibby.  [Who  came 
in.]  I  deaire  she  may  be  asked,  whether  Mrs. 
Smith  did  not  swear  there  waa  a  conventicle  at 
Mr.  Hales's  the  13th  of  July:  and  whether 
there,  was  anv  such  thing  ? 

WIdbbjf,  lliere  waa  none. 

L.  C  J.  That  you  know  of,  you  mean. 

WiMw.  J  am  certain  of  it. 

X.  C  J.  How  came  you  to  remember  the 
day  particularly  ? 

Whibb^,  1  can  tell  you  by  a  very  good 
token ;  because  the  chimney  of  my  house  was 
on  fire  that  day. 

X.  C.  J.  Vkvw  do  you  recollect  it  was  the 
13th  of  July  P 

'.  Whi^,  Because  there  was  a  neighbour  of 
•iir's,  that  b  a  waterman,  that  was  sent  lor  to 
wait  upon  his  mi^ieity  ;  and  I  went  that  day  to 
call  him  to  quench  tlie  tire :  not  finding  him  at 
home,  I  went  further  to  call  more  help. 
.  L.  C,J.  How  can  you  tell  that  it  was  the 
13th  P  It  might  be  the  90th,  for  aogfal  you 
know. 

Whibby.  No;  it  was  the  13th. 
'  JLC.J.  How  can  you  tell  that? 

Whibby,  Because  there  was  another  meeting 
«n  the  3l>th  day,  for  which  *  1  paid  20  ithiU 
lings  ;  and  1  con  remember  my  chimney  was 
•n  fire  that  day. 

L.  C.  J.  U'hat  day  of  the  week  was  it  ? 

Whibby.   It  was  Sabbath-day. 

L.  C.  J.  Why,  if  my  chimney  was  on  fire 
the  14th  or  15tu,  it  may  be  I  can  remember  it 
a  little  while,  but  how  came  it  that  you  do  re- 
JDoamber  it  so  long  ? 

Whibby,  ItwasthelSthofJul}'. 

L.  C.  J.  How  can  you  be  sure  of  that  P 

Whibby.  Because  it  was  the  Sunday  before 
tbt  meetinff  at  Mr.  Bowen's. 

L.  C.  J.  Where  was  tlie  meeting  that  day 
your  chimney  was  oirfire? 

Whibby,  I  did  not  know  then  ;  but  I  knew 
ttnce,it  was  at  Mr.  Hudson's. 

L,  C,  J.  Then  you  have  been  instructed 
about  it.  But  pray  do  not  tliink  yon  come  here 
to  serve  a  turn. 

Whibby.  It  was  at  Mr.  Hudson's. 

L.  C.  J.  Was  there  a  meeting  on  the  13th 
of  July  P 

Whibby,  By  relation  there  was  ;  but  I  was 
not  at  it 

Bof.  My  h>rd,  I  bring  her  to  testify  there 
was  no  meeting  at  Mr.  Halea'a  that  day. 


you  went  to 


L.C.J.  We  knew  wdlemnigh  you  anivei- 
linff  saints  can  lie. 

Whibby,  I  have  answered  the  truth,  as  far  as 
I  know. 

Rot.  I  only  ask  her  about  Mr.  Hales. 

L,  C  /.  She  shall  answer  such  questions  as 
the  court  shall  think  At  to  ask  her. 

RoL  How  far  is  your  house  from  Mr.  Hales  P 

Whibby,  Next  door. 

L,  C.  J.  How  far  is  your  house  from  Mr. 
Hudson's!* — Whibby.  A  great  way. 

£.  C,  J.  Was  it  (lalf  so  far  as  y« 
fetch  tlie  waterman  P 

Whibby,  That  was  but  three  doors  off ;  but 
Mr.  Hudson's  is  half  a  mile,  I  believe,  or  a 
mile. 

Rot.  Then,  pray,  call  Anne  Collins.  [8lie 
appeared.] 

Just.  WUhint.  Well ;  what  do  you  a&k  her  P 

Rot,  Mrs.  Smith  hath  sworn,  that  tliere  waa 
a  conventicle  at  Mr.  Hales's  the  13th  of  July  ; 
I  desire  to  know  of  you,  whether  there  was 
such  an  one,  or  no  P 

Coliins.  The  13th  of  July  there  waa  none. 

Rot,  Upon  your  certain  knowledge  P 

Coitint.  Upon  my  knowledge  there  was 
none ;  1  can  justify  it. 

L.  C.  J,  Not  there  you  mean,  at  Mr.  Hales's, 
but  do  you  know  there  was  any  any  where 
elseP 

CoUint,  No,  not  to  my  knowledge. 

L,  C.  J.  Do  you  know  Mr.  Hobson  ?  Waa 
there  any  there  that  day  P 

Col/int.  J  know  one  Hudson. 

L,  C.  J.  I  thought  you  had  aaid  Hobson. 

CoUint.  No,  it  was  Hu<Isod. 

L.  C.  J.  Was  there  any  conventicle  there  ? 

Coliiut.  I  cannot  tell  any  thing  as  to  that. 

Rot,  Then,  pray,  call  Sarah  Bathoe,  and 
Susan  Ratlioe.    [Sarah  Batboe  appeared.] 

L.  C.J.  Well,  what  say  you  to  this  witness  P 

Rm.  That  which  I  call  Mrs.  Bathoe  for,  is 
to  prove  that  Mrs.  Smith  waa  mistaken,  when 
she  swore  that  Mrs.  Bathoe  permitted  a  con« 
venticlc  at  her  house  the  20tb  of  July:  upon 
which  Mrs.  Bathoe  was  convicted,  and  brought 
her  appeal. 

L,(,.J.  You  do  mistake,  Mr.  Hoeewell.  She 
says,  tliat  Bathoe  confessed  that  there  had  been 
a  conventicle  at  her  house,  as  she  heard. 

Bathoe.  She  has  convicted  me. 

L.  C.  J.  Ay,  but  it  was  upon  your  confes- 
sion. 

Bathoe.  No,  I  ne^cr  confessed  any  such 
thing  ;  for  1  had  none  there  at  thai  time,  nor 
did  confess  any  such  thing. 

L.  C.  J.  Had  you  ever  any  conventicle  at 
your  house  P 

Bathoe,  That  is  not  it  that  I  am  to  answer 
to  now.  I  desire  to  be  excused  from  answering 
that  question. 

L,  C.  J.  Then  I  will  not  believe  her,  if  she 
talked  as  long  as  you  preach. 

j^.  Thm  was  an  appeal  brought,  my 
lord. 

Att,  Oen,  She  is  not  a  witness,  it  is  in  her 
own  oaae.    It  would  bo  a  fine  tbiiur  tf  aa  okl 
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woman's  story  should  prcTail  here  against  posi-  |  IJpoii  tliat,  Mr.  Courthope  xteps  ibrward  with 
live  te»limouy.     [Then  8iuan  Hathoe  carae  |  the  book  ;  8ir  (says  he)  I  have  paid  it  in  to  the 

few.  I 


Mrs.  Smith  bath  sworn,  that  Mrs.  Ba- 
thoe  had  a  con?eoticle  at  her  house  the  20lh  of 
•lulv. 

JL  C.  /.  No  ;  she  only  swears  that  Mrs. 
Bathoe  ruaiesseil  it  \  but  herself  was  not  there, 
alie  says. 

Eos.  Did  yon  confess  it  ? 

X.  C  J.  No  natter  what  she  says;  it  all 
a^frees  with  that  testimony  that  she  has  now 
f  iven :  this  matter,  it  seeiiis,  is  depending  upon 
an  appeal,  and  so  she  testifies  for  herself.  And 
%^lieii  I  ask  her  whether  she  overbad  auv  con- 
senticle  at  her  house,  she  will  not  tell  mo  ; 
which  indiuses  a  suspicion,  that  she  does  not 
come  for  a  fair  pur|iose,  but  only  to  serve  a 
tyro. 

llos.  Pray,  >Ii-s.  Susan  Bathoc,  was  there  any 
such  conventicles  ? 

Jiaihoe.  There  %vas  none. 

X.  C.  J.  Why,  I  tell  you,  you  mistake  still. 
Mrs.  Smith  swears  that'Mrs.  Bathoe  confessed 
to  her,  that  .she  hod  a  conventicle,  but  she 
swears  she  was  not  there.  And  take  all  to- 
gether, seeing  she  will  not  answer  whether  she 
ever  had  a  conventicle  ;  and  so  it  mav  he  oidy 
a  mistake  just  of  the  day  :  or  she  might  tell  her 
■0,  for  any  thing  appears ;  and  for  ought  I 
know  Haks  has  had  conventicles :  and  what 
is  all  this  to  the  purpose  of  which  you  ai^2  ac- 
cused? 

Rot,  Call  Mr.  Juhn  Fcrne.  [Fit* did  ap- 
pear.] My  lord,  1  desire  Mrs.  Bathoc  may 
not  go  awuy. 

L.  C.  J.  Ijot  her  stay  then.  What  do  you 
call  this  man  tor  ? 

Ros.  It  is  to  pi'ove  she  has  compoundcnl  enn- 
Victions.  Vi  ay,  Sir,  do  you  know  whetliei-  .^Irs. 
Smitli  hatii  ciunpoundi'd  with  Mrs.  Bathoe, 
Mnce  tlie  conviction,  to  set  by  th^  prosecution  ; 
and  Mrs.  T>ut!ioe  was  prevailed  wiih  so  to  do? 
-  JFerne.  Ali-s.  l^tth'ie  cauio  to  ine  about  H  or 
10  days  Lgo  ;  says  slie,  I  must  gH  jou  to  go 
with  ine  \u  the  l*{<..coriliT-s.  I  am  promiswl  my 
Djoncv  again  that  wav  paid  u[H»n  the  appeal  I 


clerk  ot  the  peace.  Then,  says  the  Recoriler, 
it  is  out  of  my  hands,  I  can  go  no  further ; 
but  promisetf  afterwards  to  speak  with  sir 
William  Smhh,  the  chaimian  of  the  sessions, 
about  it. 

L.C.  J,  I  can  make  nothhig  of  all  this. 
V.'liat  a  business  is  here  ! 

Fcrne.  Nhe  seems  to  be  a  rash  woman,  ready 
to  swear  any  thing. 

L,  C.  J.  \)k  dear,  Sir  1  and  you  seem  to  be 
a  grave,  prudential  sort  of  a  man. 

iiot.  If  she  did  not  swear  that  this  meetin|f 
was  at  Mr.  Iiales*s,  why  was  he  convicted  tor 
that  meeting  ? 

L.  C,  J,  1  know  nothing  of  the  conviction 
at  all ;  it  is  the  first  time  that  f  have  heard 
of  it. 

Uoi.  Then  if  your  lonlship  idease,  we  desire 
to  have  the  record  of  it  read  ;  liere  it  is. 

X.  C.  J.  Make  it  appear  that  she  swore,  and 
that  what  she  swore  was  false  ;  and  tlieii  you 
say  something. 

Ros,  We  desire  to  have  these  copies  of  re- 
cords read.  Here  it  is  *  per  Testimonium 
*  Elizabeths  Smith,  or  per  sacramentum.' 

X.  C.  J.  Pnive  that  she  swore  it. 

HoH.  Sly  loni,  we  had  a  very  gracious  an* 
swer  conc<:miug  the  petition  that  my  iioorwile 
deliveretl  to  his  sacre<1  majesty  in  reference  to 
her  coming  to  me ;  which  his^mt^esty  granted 
with  a  grttldeal  of  compassion.  Heremitte<l 
it  to  your  lordship,  and  your  lonlship  ilid  second 
it,  for  the  having  the  use  of  what  records  should 
be  necessary  tor  ray  defence.  And  upon  what 
application  we  made  to  the  Attorney- General, 
it  was  readily  granted:  but  for  theseurchiiig 
of  the  recorils,wc  have  desired  the  Uccorder, 
and  cannot  have  it. 

X.  C.  X  You  are  much  misinformed  intliat. 
1  will t«'ll  you  hou  itw*is:  Your  wife  and  a 
young  man  came  to  me,  a  matter  of  a  fort- 
night ago,  and  did  trll  mo,  tliuro  were  scleral 
records,  that  were  necessary  for  your  dtfcnr««, 
and  the  KocurdtT  rffuseil  to  let  yon  have  copies 
of  litem.     I  told  her  then,  Ginf  forbid  but  tliut 


brouglit.  I  was  glad  to  h«:»r  it.  and  went  with  |  you  shtnild  have  all  luanner  of  helps  from  ric- 
her ;  the  time  apjiointed  was  five  or  s\\  oVlock.  curdx,  that  were  necessary  for  your  trial ;  and 
I  was  there  a  little  at^er  five  ;  and  Mi-s.  Smith  thereupon  I  did  require  my  bi-other  Jenner, 
waa  not  there,  that  was  one  of  the  'fitnesses  {  who  is  Rpconler,  to  attend  to  shew  cause,  why 
ppou  her  conviciion,  Elizabeth  Smith,  furl  luMiid  refuse  to  let  \  ou  have  any  nvorils  that 
sened  her  with  a  notice  to  attend  the  KecoruLr.  i  \  ^tu  t!K<uurht  Ticeessary  tor  your  defence :  And 
We  were  there  a  second  time  at  the  Rec<»rder's  '  In-  ga%o  me  this  for  answer,  that  they  were  re- 
chamber  about  s'ixoVloc^;  slie  was  not  conio.  ecnisot' convictions,  and  were  returned  to  th<i 
We  wfliteil  hnnl  by,  and  wenta  thii*d  time  ;  and  .  sessi'»!»*-.  of  |H';u»,» ;  sonietoSurri'v,  anil  some 
ilifu  shew. I.-.  i!i»iT,  and  desirwl  my  sisti-r  toc.v-  :  iiMo  Miil-Jle^rx,  ;ind  mmmo  were  in  the  clerk  of 
cuse  her  that  she  was  not  there  enrlirr;  bnt'JiK*  I  1  Ik- [It  .ire's  hands.  ^Vhereu|Mm  I  told  your 
did  not  doubt  but  she  should  ha\e  her  uionev  ;  :  wii'e,  if  ^hc  would  go  to  the  clerk  of  th^  peace 
and  vi'aite<l  to  see  the  Uecorder.  Mr.  Bei.'oiili.r  I  for  eojii*.;  of  the  rei'oids,  il'tliey  t'.id  not  readily 
iiadsevrirololiovewitliliim.  W^e m aitf^l !»n hour,  |  gi\o  \c.:i  copi*  s  at  your  eh;irge,  I  would  make 
or  beitiT.   Mry    Smith  went  up  and  my  his-     thrni  do  it,  if  she  eame  to  rouip'uin  to   me; 


ter  went  up  vvish   her.  or  fulhmed   her:   and, 
says  tii»'  Uit:oriler   to  Iier,  are  not  yen   the 


and  iftlit'v  woidd  not,  1  would  lay  thrm  by  tlie 
'ben  iiiv  biother  Jenner  cami*  to  me. 


woman  that  w:!^  \%n\i  me  such  a  time,  with  Mrs.  said  1, 1  believe  that  which  they  lia\e  a  mind 

Williams'    \'.j.  Sir,  ('»ays  she)   I  was.     Sjiys  to,  i>i  to  know  ufMin  whose  testimony  the  eon- 

hCj  iviiai  ina'S  you  loake  such  haste  a^tay  ?  victions  are  uMide.    Now  that  is  DO  part  of  the 
vni..  \.  Q  ' 
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eonriolioD ;  and  that  we  thought  ousfat  not  to 
be  gfranted.  Nor  is  there  any  law  for  it;  for 
tfiat  is  to  open  a  way  to  the  tampering  with 
the  kioff*!  witnewen.  After  this,  there  was 
Mr.  Wallop,  that  came  and  moved  the  court  ot' 
King's  bench  alioiitthia  matter;  and  we  gave 
him  the  same  answer,  that  for  any  one  to  dis- 
cover the  King's  witnesses  before  niey  come  to 
trial  was  not  to  be  allowed  by  law.  If  Mr. 
Attorney  had  come  here,  and  said,  pray,  give 
us  a  list  of  all  the  witnesses  tliat  Mr.  liosewcll  \  5Irs. 


well  read,  it  is  in  court  hand.  [Clerk  of  the 
Crown  reads.]  *  Memorandum  ^uod  ad  gene- 
*  ralem  Sessionem  pads  pro  Com'  Midd'  sep- 
'  timo  die  Octobrisi  trieesimo  sexto,  ^c' 

L.  C.  J.  What  do  you  make  from  this  ? 
Here  is  a  record  of  the  conviction,  which  says, 
that  by  tvio  credible  witnesses,  and  the  no- 
toriety of  the  foot  she  was  convicted. 

Box,      Pray  call  Richard  Drew.      [Who 


came 


e  in.^.    Inray  Sir,  what  do  you  know  about 
•  Smith's  nractice  in  relation  to  conventicles? 


will  make  ujse  of  at  his  trial ;  we  should  have 
denied  Uia  motion.  C««>d  forind  but  that  the 
witnesses  you  bring  should  be  heard  ;  and  that 
the  witnesses  they  nring  should  be  heard ;  but 
we  must  prevent  tampering  with  the  witnesses 
on  all  sides. 

Roi,  If  the  witnesses  are  suppressed,  it  is 
impossible  to  encounter  their  testimony. 

jL  C.J.  What  do  you  mean  by  suppresring 
the  witnesses  ?  They  are  ben*  produced. 

Ro$,  Their  names,  my  kml,  upon  tlic  records. 

X.  C.  J.  Their  names  are  never  exposed,  nor 
ought  to  be. 

Itof .  My  lord,  it  is  that  which  must  enable 
ne  to  mmke  my  defence.  If  we  could  have 
their  names,  we  could  prove  tlicm  perjured. 

L.  C.  J.  It  cannot  he  by  law.  You  have  the 
same  iie&efit  that  all  the  rest  of  the  king*s  sub- 

rs  have.  If  any  one  be  convicted  of  treason 
^  witnesses  (twenty  in  number)  we  never 
enter  them  upmi  the  record ;  and  if  any  bo 
•e^ oitted,  the  testimony  of  the  evidence  upon 
that  acquittal  is  never  entered  upon  record.  It 
may  be  in  your  matter,  it  wss  not  upon  the  tes- 
timony or  witnesses  that  the  conviction  was ; 
but  upon  the  notoriety  of  thi*  fact,  or  by  con- 
fession, as  in  the  case  of  Mrs.  Badnie  ;  that 
was  by  confession,  and  witnesses.  Tlut  noto- 
riety of  the  tact,  or  tlic  confession  of  the  |mrly, 
are  all,  and  each  of  them  suHicient  to  make  a< 
conviction  by  record.  You  have  the  same  li- 
berty that  every  siiltject  has. 

1(0$,  Mr.  Courthope  is  the  RerociSei 's  Hcrk, 
that  saw  the  convictions  in  the  clerk  «)f  the 
peace's  hand. 

Is,  C.  J.  We  cannot  tell  that,  without  the 
v\t  rk  of  the  peace  was  here. 

RiA.  Pray  where  ia  Mr.  Charles  Walker? 
[.lie  appeared.]  1  deara  you.  Sir,  to  testify 
what  you  know  oonoermDg  the  conviction  of 
Elizabeth  Hmith  upon  Mr.  Hales,  for  a  oon- 
ventiole  at  his  house  the  ISth  of  July. 

Waikfr.  You  had  a  copy  of  it  from  the 
clerk  of  the  peace  ;  I  made  it  out. 

Rot.  Of  Mr.  Haks  and  Mra.  Batkoe,  do 
you  mean  ? 

Walker,  No,  only  of  Mrs.  Ballioe. 

Rat.  Then  1  suppose  we  may  \vi\c  if ;  and 
the  clerk  will  te&tit}-  it  to  be  a  tnre  cop} . 

IVaNicr,  This  u*  a  true  copy. 

L,  C.  J.  Then  make  what  use  you  picas'*  of 
it.     Will  you  have  it  read  ? 

Rot.  No,  my  lord,  not  yet.  If  your  -oi-d- 
Md  niease,  I  desire  Kichard  Drew  lun^  be 
calfeu:  but  hoH ever,  if  your  lordship  \v,\\  let 
him  read  thatpasfage  in  it,  that  I  canuol  so 


Drew,  Upon  the  lltfa  of  July  last  there 
was  an  aeqaaimance  of  mine,  that  she  did  pre* 
tend  ii*as  at  a  moeting^-^« 

L.C.J.    Wliowasthatthat  did  pretend  so? 

Drew,  Elizabeth  Smith ;  and  she  would 
have  had  some  money  of  him.  He  came  to 
me,  ami  asked  my  advice.  Yes,  said  I,  i  think 
you  had  better  give  her  money,  than  to  run 
the  hazard  of  swearing  against  you :  So  he 
did.  lie  took  me  along  with  him  to  a  place 
wheretlicy  were  to  meet,  where  she  took  ten 
shilliugs,  and  promised  lie  should  come  iato  no 
further  trouble  about  it. 

L,  C,  J,  Had  he  been  at  a  conventicle  or  not ': 

Drew,  That  I  cannot  say. 

L,  C.  /.  Ilo  you  belie vehe  was,  or  was  not  ? 

Drew,  My  lord,  1  cannot  say  that  he  was, 
or  was  not. 

L.  C.  J.  But  that  is  not  the  Question  I  ask 
YOU  :  for  you  would  not  persuade  him  to  give 
her  money,  if  he  had  not  been  at  a  conventide. 

Drew.  My  lord,  I  did  not  know  whether  he 
was,  or  was  not 

L.C,J,  I  ask  you  again,  did  you  behcve  he 
was  or  was  not  ? 

Drew.  1  believe  he  might,  by  his  being  so 
willing  to  take  my  advice ;  tliough  he  said  it 
was  a  base  tiling  to  give  her  any  money  in  such 
a  matter. 

Rot.  Pray, call  James  Howard. 

L,  C  J.  There  he  is  ;  what  would  you  have 
with  him. 

Rot,  My  lord,  I  crave  leave  first  to  ask  Mis* 
tress  Shaftoc ;  Arc  you  Mr.  llillon^s  wife  ? 

Smith,  Yes. 

Rot.  Tlien  I  desire  Mr.  Howard  may  testify 
what  he  knows  concemingthis  mistress  Hmith  ; 
But  first,  which  Hilton's  wile  are  you  ? 

Smith.  Groige  HilUm's. 

Rot.    y^  hat  ihen  do  you  know  of  her,  Sir. 

Howard.  1  was  once  driiiking  a  cup  of  ale 
in  Grub- Street,  wlierc  she  did  take  a  |)arce1  of 
money  in  the  concern  of  the  king,  my  lord« 

L.  C.J,  I'rithcc,  speak  up :  In  what  con- 
cern ?  ^ 

lioudrd.  She  took  a  bribe  in  the  concern  of 
the  king 

L.C.J.  What  dost  thou  mean  P 

Howard.  Of  a  person  that  had  been  at  • 
inectiiig. 

L.  C.  J.  Prithee,  what  bribe  was  it  ? 

Howard.  About  11  or  12  shillings. 

L.  C.  J.  IVithec,  of  whom  was  it  P 

Howard.  The  man  I  uevar  saw,  nor  th# 
woman  before  ;  I  came  in  by  chance. 

X.  C.J.  Uow  long  a^o  is  this  ? 
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HoKMrd.  About  the  middle  of  JqIj*  last. 

JL  C.  J,  Who  did  you  disoorer  thisi  matter 
ato? 

Uamard.  My  lord,  I  was  only  drinkios;  a 
cup  of  ale ;  aiid  1  discovered  it  to  Mr.  Drew, 
that  was  called  last. 

L.  C.  /.  Was  Mr.  Drew  one  of  them  ? 

Howard.  No:  Mr.  Drew  lam  acquainted 
with ;  he  is  my  neighbour. 

J«  C.  J.  \Vhen  were  you  at  churdi  last  ? 

Howard.  The  last  Lord's  day. 

L.  C  J.  ^Vhen  did  you  receive  the  sacra- 
■Knt  there  ? 

Howard.  Myloid,  I  never  did.  We  have 
BO  parish -church  at  present ;  it  is  now  a- 
huilJinff. 

L.  C.  /.  Where  do  you  live  ? 

Howard.  In  NugweU  street. 

X.  C  J.  Have  you  no  public  preaching  in 
the  parish  ? 

Howard.  I  do  hear  Dr.  Fowler,  and  Mr. 
Smy  thies  too,  sometimes. 

/.  C.  J.  That  is,  when  there  is  no  conven- 
ticle (1  suppose)  in  the  way.  That  Mr.  Hmythies 
and  Dr.  Fowler  are  both  very  well  known. 

'Jtot.  Is  Mrs.  Anne  Fany  here  ?  [8lie  did 
not  appear.]  Pray  call  Mrs.  Anne  Higgenson. 
[Who  appeared .  ]  Do  you  know  Mn.  J^aftoe, 
or  Mrs.  tlilton,  as  she  is  caUed  ? 

Higgeiuon.  My  lord,  I  have  very  tittle  know- 
le&ge  of  her ;  4  nave  known  her  but  a  very 
little  while. 

Km,  What  testimony  can  you  give  of  her 
converKUion  P 

Higgenson.  Since  I  have  known  her,  I  have 
heard  some  ill  tilings  of  her :  But  1  cannot 
speak  to  any  thing  of  mine  own  knowledge. 

L.  C  J.  ^Vhy,  so  |>eop1e  may  say  a  great 
many  ill  things  of  you  that  you  do  not  deserve, 
nor  Cnow  any  thing  of. 

itos.  Call  Anne  Carter.  [8Ucdidnotapiiear.] 
I  desire  sir  John  Talbot  would  please  to  be  ex- 
amined. 

L.  C.  /.  Here  is  sir  John  Talbot  by  roc. 

Hoi.  Kir,  I  desire  you  would  please  t4>  testify 
to  the  court  antl  the  jury  what  you  know  con- 
rrming  the  conversation  of  mistress  Sliaitoe, 
othcntisocailiil  Mrs.  Hilton. 

Kir  John  Talbot,  8hc  was  a  servant,  tliat 
lived  in  my  house  a  great  many  years ;  but  1 
did  not  use  to  converse  with  her. 

Koi.  No,  NirJoi)n;  but  what  do  you  know 
of  her  conversation  while  she  lived  in  your 
house  ? 

Sir  J.  TaiboL  AU  that  1  know  of  her,  is> 
she  had  no  very  good  character  in  the  family. 

Is.  C\  J.  Do  you  know  any  thing  of  your 
o\\  n  knowledge  ? 

Sir  J.  Taibot.  As  to  any  thin^  of  my  own 
knowledge,  I  cannot  speak  ;  it  is  all  no  other 
than  hear-say  from  all  the  family. 

L.  C.  /.  uut  I  ask  you  what  you  know  of 
your  own  knowledge,  Sir  John.  Tell  us  the 
particulars  you  yourself  know. 

Sir  /.  TaibiU.  It  was  the  complaint  of  all 
Uie  servants  of  the  house,  that  she  was  gtiilty 
of  teiling  lies  and  stories  m  the  &aiily« 


Ros.  Was  she  reported  in  the  family  a  fre- 
<|ucnt  lyar  ? 

Sir  /  Talbot,  She  had  that  olia««cter  in  the 
family  ;  all  the  servants  complained  of  it.  I 
only  know  of  other  things  siuoe  she  was  gone 
out  of  the  family  ;  and  tliat  she  has  been  con- 
cerned in  an  odd  sort  of  practice,  about  at- 
tempting to  steal  away  a  young  lady. 

L.  C.  J.  Do  you  know  ot*  it  of  your  own 
knowlcdoe  ? 

Sir  J.  Talbot.  I  had  it  from  herself,  and 
upon  her  own  affirmation. 

L.  C.  J.  What  was  that  ? 

Sir  J.  Talbot.  It  was  about  the  practice  that 
had  been  set  on  foot  of  ^healing  people  of 
money  for  procuring  fortunes  ;  particularly 
conceminglhe  daogbterof  one  sir  Harry  Jonea. 
And  there  have  a  peat  many  gentfemen  been 
abused  about  town  in  that 'matter,  and  made 
believe  tliat  this  woman  had  an  intenvt  in  her, 
and  would  put  this  great  fortune  into  their 
hands  :  I  hare  not  been  priry  myself  to  any 
of  the  negociations,  but  I  have  understood 
there  were  such  practices;  there  was  one 
Salem  and  she  that  were  engaged. 

L.  C.  J.  Look  you,  air  John,  Do  you  know 
this  of  your  own  knowledge  ?  For  we  mutt 
not  hear  evidence  to  take  away  people's  repn- 
tation  by  hear-say  :  If  she  mith  coofenedl 
any  thing  to  you,  you  may  speak  that,  and 
let  us  know  it. 

Sir  J.  Talbot.  My  kml,  if  it  be  not  too  kmg 
to  give  you  the  circumstances  how  I  came  to 
know  it,  I  will  tell  you  what  I  have  been  in- 
formed cbonth. 

X.  C.  J.  No,  that  is  not  evidence,  sir  John ; 
unless  you  know  it  yourself,  or  hail  it  by  her 
confession. 

Sir  J.  Tttlhot.  My  lord,  I  do  not  come  here 
*is  a  voluntary  evidence,  but  I  am  here  called 
upon.  And,  uiy  loni,  I  tliink  1  ought  to  give 
my  testimony,  if  a  niau*s  life  be  concerned. 

*L.  C.  J.  And  so  ought  we  who  are  uiion  onr 
oaths,  to  insist  upon  it,  that  you  give  legal  evi- 
dence, what  you  know  of  your  own  know- 
ledge ;  and  I  ask  you  here  again,  whether 
what  you  rekitc  he  of  your  own  kaewledgp, 
or  what  was  by  hear-say  ? 

Sir  J.  Talbot.  My  lord,  I  had  notice  sent 
me  by  a  letter.  That  there  was  a  gentleman 
come  to  Thislleworth  with  a  coach  and  ibur 
horses,  with  a  design  to  steal  Mrs.  Jones.  I 
cannot  pcnicmber  whether  there  was  any  name 
totlic  letter,  but  such  a  lettei-  was  sent,  and  I 
was  toinqiiire  about  it  of  this  Ellinor  Sbai^ic, 
who  was  engaged  iti  the  design.  I  sent  to 
her  to  come  to  mf ,  and  she  did  come ;  and 
told  mv.  that  there  had  been  such  a  practice  of 
one  Salem,  and  she  would  bring  a  gentleman 
to  discover  the  whole  business,  and  she  did  so? 
and  brought  this  Hilton  (by  whose  name,  as 
her  huaband,  she  owns  herself),  and  lie  camo 
to  me,  and  gave  me  a  note  of  several  gentle- 
men^s  names  that  were  concened  in  it ;  and, 
1  believe,  I  have  a  book  wherein  their  namei 
are.  I  then  asked.  Why  ohe  did  let  it  so 
k>qgr«B,  andtbebusiaeHgooii  sofar?  Mr. 
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Hilton  did  confess,  that  one  particular  geatlc- 
mao  had  been  kepi  in  treaty',  who  was  a  ooun- 
try-nian,  and  came  to  live  ni  town,  and  wax  in 
town  the  {greatest  part  of  the  winter  upon  this 
dm-^ti ;  and  did  tralk  that  way,  expecting  that 
ifaiii  v\an  Carti-r  alioidtl  bring  (town  this  hrirp«s, 
•o  that  tlipy  luiifht  have  an  opportunity  to  steal 
her.  Mr.  llihcMi  had  no  oUier  way  of  ap- 
|j|icatiuii  to  nie  but  by  tbisi  Sliaftoc  ;  and  lie 
conff'ssi'd  bimst'lf,  thut  he  %iasa  |»arty  con- 
0erned  in  the  (k'«ii;n. 

L,  C.  J.  Ay  ;  hut  wliat  did  Hilton's  \iite 
•ay  ?  For  what  he  said  is  nothing  to  the  pur- 
pose in  thin  point. 

Hir  J.  Talbot.  8ho  is  one  that  1  had  no  com- 
munication with,  norcoBverse,  while  siw  wu^ 
in  my  thmily,  othorwisie  thafi  as  an  ordinary 
servant ;  but  this  same  Mrs.  Jones  was  my 
ward. 

L,  C.  J,  Did  she  conCeas  she  liacl  any  desi jp 
in  this  matter  ;  or  was  to  have  a  rcwanl  lor 
letting'  the  matter  on  foot  ? 

Sir  J,  Tulbot.  No,  my  lord  ;  she  did  not 
particularly  confess  she  had  any  hand  in  the 
design,  but  it  was  that  which  several  other 
persons  have  come  and  inqnired  since  of  my 
Bimiiy  about ;  who  have  told  uie,  that  there 
iras  one  HbaHoe,  otherwise  Uiltou,  that  was 
ftmoemcd  in  it. 

L.  C.  J,  That  is  no  et  idcucc,  Sir  John,  I 
iniiKt  tell  you  aguin. 

Sir  J,  Talbot.  My  lord,  I  cannot  make  the 
evidenoeotheriiisethaDaa  it  is.  I  tell  you 
what  f  know. 

X.  C.  J.  You  understand  yourself  so  well, 
en:  John,  that  vou  know  it  *is  not  evidence ; 
nnd  you  are  not  to  talk  of  what  other  people 
bave  told  you. 

Just.  Wit  him.  How  long  did  she  live  in 
your  family  ? 

iSir  J.  Talbot.  1  cannot  tell  how  long,  my 
lord,  but  I  believe  she  was  there  ten  years. 

Just.  Wiikini.  That  is  a  stran^^e  thing,  that 
you  should  keep  an  ill  woman  so  long. 
^  Sir  J.  Talbot,  My  k>rd,  with  your  perm  is- 
•ion,  she  was  a  ser^'ant  when  that  child  came 
to  nie,  and  when  the  mother  died  ;  anti  my 
wife  did  not  think  fit  to  put  her  away  ;  so  she 
Dime  and  staid  with  the  child  as  Uiiig  as  niy 
wifo  eouki  keep  her  ;  but  at  last  she  did  fo- 
went  difierences  in  the  family,  lies,  and  stories, 
•nd  was  found  to  be  a  nerson  not  fit  to  live  in 
tiw  family  ;  and  theremre  my  wife  wsls  afraid 
|o  keep  her  any  longer  and  put  her  away. 

X.  C.  J.  Well,  Mr.  Roaewell)  have  you  any 
9tber  witnesses  F 

Roi.  Pra  V  call  Anne  Dillingham. 

X.  C.  J.  VVell  what  do  you  ask  her  f 

Bm.  My  lord,  1  bring  this  w  itacHS  to  prove 
0Oiiceniiug  Mrs.  Hhaftloe,  alias  Hilton,  that  she 
offered  to  swear  against  people,  as  being  at 
^cinventiclcs,  vk  horn  she  had  ne\'er  seen. 

J)iHingham.  feihe  lotiged  in  my  house,  and 
ia  a  very  ill  woman  ;  and  asked  m^  to  swear 
•f  meetings  that  1  never  knew  anything  of  at 
all  in  my  life.  I  nevj»r  was  at  ineeiiugi  but 
«Nit  Wmom  ytm  ig«.     I  Mked  hqr  why  I 


should  s«vear,  or  what  I  conU  swea«*  to  ?  Slie 
told  me,  1  should  have  a  share  of  the  money, 
if  1  would  swear  to  what  she  saiti,  whether  it 
w  ere  right  oc  wrong,  I  should  have  a  sliare,  if 
I  would  but  swear. 

I..  C.  J.  How  long  ago  is  this  ? 

])ilfiin:kam.  Ttro  yearM  a|{o. 

X.  C.  J,  Who  did  ymi  tell  this  to  first  ? 

Dill  ill  fzham.  My*  lord,  I  am  subpcenaed 
here  to  give  my  testimony. 

L.  C.  J.  Ttat  is  true  ;  but  who  did  you 
tell  this,  that  you  talk  of  first  to? 

T>illin^hnm.  My  lord,  I  never  told  it  to  any 
body  but  lior,  exoeft  it  was  to  my  own  hus*- 
band. 

X.  C  ./■  But  why  would  you  keep  this  a& 
a  srcrrt,  nnd  not  telfit  to  any  body  i* 

Diliiviikam.  Why,  my  lord,  I'do  not  speak 
it  for  any  malice  to  her  at  all,  I  assure  you. 

/..  C.'J.  Wlirre  do  you  Hv«'  ? 

DifliHgham,  In  Long-  Acre,  at  the  Golden « 
Hall. 

X.  C  J.  If  you  Uve  ui  Long- Acre,  how 
came  yon  to  diaoover  any  thiag  of  a  matter 
that  was  transacted  at  Rcthcrhitli  ? 

DiUingham.  My  kwd,  I  know  nothing  of  it, 
of  my  own  knowledge ;  bat  what  she  would 
have  |iersuaded  one  to. 

X.  C.  J.  But  liow  came  abe  to  talk  tn  you 
about  a  nwtter  at  Kotherhith  ?  Or,  yoa  to  know 
any  thing  about  her  ?  That  I  dearo  to  know  ; 
and  how  you  came  here  f 

DiUinfham.  One  Mrs.  Prirce,  that  is  a 
neighbour,  askfid  me  what  I  knew  of  her ; 
and  so  ivould  subpcena  me,  because  she  lodged 
at  my  house. 

L,  C,J.  How  long  did  she  lie  at  your 
house? 

Dillingham,  I  cannot  tdl ;  I  believe  about 
half  a  Ycar. 

X.  C,  J,  Well,  what  became  of  her  ?  How 
did  she  behave  lierselt*? 

DiUingham.  My  husband  turi\ed  her  out  of 
the  house,  and  would  not  entertain  her;  be- 
cause slie  keiit  coramny  with  a  man  that  wab 
none  of  her  uu!>band. 

X.  C.  J.  Why,  can  yon  tell  when  they  were 
nianic-d  ? 

Dillifinham,  She  went  as  the  wife  of  Mr. 
George  H  iltoii,  when  she  was  not  married. 

X.  C.  J.  How !  Was  she  not  married  then  ? 

Dillinghma.  No,  they  were  not  marrieil 
then,  tie  was  not  her  hwdiand  then.  There 
are  a  great  many  of  our  neighbours  that  caq 
say  mure  than  \.  She  is  a  naughty  filthy 
woman ;  a  very  ill  woman ;  if  I  ahould  call  her 
whore,  1  believe  ahe  might  trouble  me  for  it  i 
but  1  beliere  it  to  be  true. 

X.  C.  X  Have  yeu  any  more  witnesses, 
Mr.  Kosewcll  ? 

Ro9.  No,  my  lord;  bet  I  hope  your  kiidahip 
will  give  me  leave  to  say  something  io  tho 
court  and  jury. 

X,  C.  f.  Air.  Anomey,  have  you  ai^  more 
witnesses  to  call  for  tlie'king  ? 

Att.Gen,  My  lord,  we  hare  some  wit* 
neasca  to  auppm  Ike  credit  of  these  iritiieis«a 
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that  we  lia?e  produced :   But  vte  do  not  think  ; 
there  is  any  need ;  nor  tliat  H  it  au y  way  di- 
Riiiiisbed  by  the  defence  ot*  the  prisoner  at  the 
har. 

L.  C.  J.  Do  as  YOU  please,  Mr.  Attorney  ; 
go  ou  your  own  way. 

Ail  Gen.  No,  my  lord ;  wu  shall  trouble 
your  lordship  no  further  with  any  evidence. 

L.  C.  /.  Then,  Mr.  Roscwelf,  let  us  licar 
what  you  hm«c  to  say  further  ftnr  yourself;  for 
aJI  the  witnesses  have  been  heard,  of  one  side 
and  theotlier. 

Mr.  RmewtU.  My  lord,  and  dear  country- 
meffi,  who  are  to  be  niv  judges  in  this  cause  this 
day,  what  I  now  sp^'ak,  is  with  respect  as  much 
to  their  preciiius  souls,  who  are  concerned 
either  in  proifHnition,  or  trying  uf  me,  as  my 
own  sai^ty.  There*  is  not  a*  man  of  yfiu  of  the 
jury,  though  you  are  strangers  ti>  me,  but  I 
would  lay  dowu  my  life  to-morrow  to  save 
one  of  your  souls,  if  1  might  be  an  instrument 
therein :  How  much  more  then  all  of  them, 
if  the  ounsideration  be  taken  of  the  worth  of 
an  immortal  soul  ?  Your  lordship  knows,  and 
I  %m  sensible,  how  unfit  1  am  now  to  do  such 
m  thing  as  this  is,  in  the  oom|iany  of  so  many 
leoraeil  gentlemen  of  the  long  rul»e.  I  havebe- 
traved  uready  too  much  of  my  tgnoninoe  in 
sncli  affairs  and  1  beg  your  |mrdun  for  it ;  and 
I  humbly  thank  your  ionlship,  and  the  court, 
foft  the  indulgence  that  you  navo  shewed  to- 
wards me  in  my  infirmities.  You  are,  my 
lord,  as  in  the  presence,  so  ki  the  place  (»f  the 
great  Grod,  the  judge  ami  k)rd  of  all,  at  this 
day :  You  are  Rloliim,  I  have  said  ye  are 
Gods ;  whose  property  it  is  to  help  thv  weak, 
moil  compassionate  the  iimoc«fUt ;  therefore  I 
make  this  apology  in  rvfermce  to  my  own  in- 
noceiicv,  and  my  gresit  inability  to  sum  up  the 
firoofs  that  hn vc  been  in  this  cause.  I f  you  will 
put  my  weakness  in  competition  with  tfieir  vast 
abilities,  who  are  of  ctmnsel  for  the  king 
against  me,  and  my  ignorance  in  the  ]a\>s  of* 
the  laml  again<^t  their  great  knowledge ;  1 
cannot  but  expect  to  he  overthrown,  notwith- 
Stanrling  my  rase  is  very  innocent,  and  I  have 
declared  in  the  presence  of  Got!  the  truth  of 
my  heart  this  illiy.  And  if  I  \i  ere  to  he  called 
to  tlie  bar  of  the  great  God,  the  judjrc  of  all 
tlie  earth,  before  1  sleef«,  I  shoultl  speuk  the 
same  thin;|',  and  must,  and  no  itthiT.  T  am 
Fonsihle  a  lye  is  both  a  base,  and  a  very  wii'fced 
thing;  and  that  the  lake  that  hurno^M  with  firo  I 
is  prep.ir*Hl  tor  all  liars.  And  I  nmy  Gml  ron- 
vint-e  these  geutiewomi^n  whcToin  thoy  havt?  \ 
wronged  ami  abused  Uie,  that  they  may  refKiit 
of  their  sin  ;  which  (I  biess  God)  (  have  prayeil 
for  tlicni  HUKt  days  ever  hince  1  was  cmitincii, 
and  begsred  it  of  Gwl  willi  tears,  in  eh.arity  t<> 
fh*»ir  jMMir  sonls.  And  I  M\*  w  1  have  pi'ayid 
more  for  his  majesty  in  ono  ui-rk^  than  they 
have  done  in  all  their  li^tji.  Tln>y  ar*'  not 
the  king's  friemls,  hui  his  eii<Mntrs  iii  bringing 
siichulk*g*>iti<  ns  against  tho^te  that  arc  his  true, 
fhiihful,  and  iunooeiit  subjects,  us  1  am,  my 
God  knowetli. 

And  here,  my  lord,  I  W4)uld  firat  d^setve  the 


variations  that  arc  in  their  evidenee.  In  the 
first  pHice,  Mrs.  Smith  swears,  that  the  text  I 
preached  upon  u'as  the  2 1st  chapter  of  Genesis. 
And  here  is  Mrs.  Hilton  comes,  and  she  swear* 
afterwards,  that  it  was  the  8(nh  :  herein  they 
vary.  Then  1  suppose,  my  lord,  if  the}'  vary 
and  diflor,  in  law  they  arc  not  two  witnesses, 
but  differing  so  are  both  of  them  incredible  : 
And  I  think  the  Statute  Law  of  this  land  is, 
that  a  man  must  be  convicted  upon  tlio  oath  of 
two  credible  witnesses. 

Next,  my  lord,  here  is  mistress  Smith 
swears,  that  these  thln^  were  delivered,  wh^ 
are  charged  in  the  indictment,  all  togetlier  m 
the  morning- exercise,  in  the  forenoon :  Wliereat 
your  lordship  has  heard  from  several  witnesses 
(and  I  do  not  know  one  man  of  them  but  feai* 
a  lye  ;  and  would  have  sworn  to  the  tnith  of 
what  they  have  spoken.  They  tell  you)  how 
every  passage  that  these  people  woufd  pervot, 
must  come  in,  and  how  it  was  divided.  I  hope 
your  lordship  will  pardon  the  infirmity  of  two 
or  three,  a  few  illiterate  men,  that  are  weak, 
and  could  not  so  well  instruct  themselves  to 
speak  in  a  coart  of  justice  upon  such  an  oc- 
casion :  But  upon  the  whole  matter,  they  give 
such  an  account,  all,  that  it  cannot  be  pre- 
sumed, or  thought,  that  they  should  agree  to 
speak  any  thing  that  was  nut  true.  And  1  am 
confident,  there  is  not  a  man  of  them,  but  would 
take  his  oath  (as  I  said)  of  the  troth  of  what 
he  has  here  declared.  And  they  have  dedwed 
that  there  were  two  distinct  exercises,  as  I  have 
protested  in  the  presence  of  the  peat  God. 
That  in  the  mormng  was  upon  the  20th  of 
( jencsis :  And  the  otTier  in  the  aflemotm  (there 
being  an  hour  that  past  between)  was  upon  one 
particular  verse  of  a  chapter  in  the  Epistle  to 
the  Hebrews,  quite  distinct  from  the  other 
discourse  that  was  in  the  morning.  She  not 
f  inly  varies  from  the  truth,  but  also  from  her 
fellow- witness,  that  it  was  all  in  one  exercise. 
This  I  submit  to  your  ]ordship*s  and  the  jury's 
consideration  (these  worthy  gentlemen  that 
are  to  judge  of  my  Ufe  and  death)  whether 
they  arc  two  creiiilile  wimesses  thus  varying. 

Then?  be  several  other  tbii^,  my  lord,  that 
because  of  my  firesent  infirmity,  1  may  not  so 
readily  call  to  mind ;  but  which  ought  to  be  re- 
ealleifand  recollected,  as  in  reference  to  the 
person,  \vh<»se  house  wc  met  at.  Oue  says  it 
was  one  cjipt.  Onnicl  Weldy's  :  Another  that 
it  was  one  Mr.  Danic-l's.  T*iiorein  again  they 
\ary  in  refenmrc  to  the  person  ;  and  if  they 
arc  out  in  one  thing  they  may  he  ont  in  another. 

Smith.  1  can  say  noilnng  uliout  his  name ;  I 
never  w.is  thei'c  in  my  lil'e  lK»fore. 

L.  C.J.  Mistrof.s  !  niistrc^.^  !  You  must  not 
intf  rrupt  iiim  :  he  i.s  upon  his  defence  for  his 
life. 

Udf.  Thru,  niy  h»rd,  s!ic  .«iays  that  my  text 
in  the  af!<?rnor»n  iva^  upon  a  Psalm ;  and 
there  \m\s  do  micIi  thing,  as  yonr  lordship  has 
had  it  particiilaHy  ma<!<*  appear  to  }oii.  I 
have  ing<*nuoi:sly '  toM  you  the  text  and  the 
truth  :  1  have  spoken  it  from  my  heart  in  the 
presence  nf  the  great  God  ;  and  upon  what 


S33J     STATE  TRIALS.  36  Charles  II.  i68 1.— 7Ha/  of  Tktmm  Roieweii,     [  336 


occasion  ercr}'  passage  that  they  hare  wrested 
wissiioken:  And  your  lordship  may  thereby 
perceive  how  most  abominably  they  have  |)er- 
verted  my  words.  Now,  they  haviof^  wrested 
my  words  that  are  innocent  in  themselves  (so 
far  from  being  treason,  that  I  do  not  know 
there  was  any  fault  or  crime  in  them  ;  beiii^ 
only  plain  scriptural  proofs  of  dociiinal  pn)|M)- 
positions  in  di\inity,  without  thoau  applica- 
tions that  they  have  pimendcd  to),  certainly 
your  lordship  and  the  gentlemen  of  the  jury 
will  consider  what  is  most  probable  nr  likely*; 
what  they  have  declared,  or  what  you  have 
heard  from  the  several  witnesses  that  have  come 
in  to  testify  concerning  noe. 

3Iy  lord,  I  was  coing  to  speak  something  to 
your  lordship  of  the  great  wickedness  of  their 
msJiing  the  application  of  what  was  innocently 
spoken  and  meant,  to  the  late  king  of  £nglaudf, 
and  his  present  majesty  whom  I  daily  pray  for, 
and  always  did,  whatsoever  these  witnesses 
have  declared  concerning  me.  And  your  lord- 
ship has  heard  my  maid  testify  (which  1  little 
expected)  that  I  used  to  pray  for  the  king  every 
morning  and  evening  in  my  own  house ;  and 
€>od  knows  that  to  him  I  have  addressed  myself 
for  him  daily  :  And  more  than  that,  she  heard 
me  (when  I  thought  none  but  the  God  of  heaven 
himself  had  heard  me)  pray  for  him  in  my 
closet.  I  would  desire  your  lordship  and  the 
jury  to  consider,  whether  these  are  not  tlio 
criminals  (and  not  1),  that  they  have  made  ap- 
plication of  innocent  passages,  and  wrested  the 
words,  that  were  plain  and  innocent  in  them- 
selves, to  a  wrong  meaning,  to  make  me  guilty 
of  High-Treason  ;  applying  them  to  his  ma- 
jesty, when  I  ne^er  inlcndctl,  or  thought  the 
least  of  any  such  thing. 

Mv  lord,  I  doubt  not  but  there  have  been  se- 
Tcraf  that  have  joined  in  it,  that  have  helped  to 
frame  and  forge  this  accusation  a(raiust  me. 
And  tlicre  is  that  which  I  suggcstra  to  your 
lordship  in  the  morning,  in  the  begiiming  of 
this  cause :  These  persons  have  not  onl} ,  or  so 
much  sworn  me  a  knave,  but  a  perfect  fool 
and  a  madman,  to  speak  such  absurd,  incohe- 
rent, inconsistent,  sokvistical,  and  nonsensical 
thingb*.  I  believe  there  is  no  man  of  cumtiiou 
sense  and  reason,  no  gentleman  that  is  here 
this  day,  that  can  imagine  that  a  persoti,  that 
bad  the  use  of  common  sense  and  reason,  should 
speak  such  absurd  things  as  these  are.  lie- 
sides,  my  lord,  1  have  brought  witnesses,  se- 
veral of  them,  to  testify  there  never  was  anv 
such  thing  spoken  by  me,  as  they  have  testi- 
fied against  me,  and  misapplied.  I  have  like- 
wise produced  several  persons  to  give  evidence 
of  my  usual  and  constant  practice  with  relation 
to  the  king  and  government  all  along,  my  con- 
tending for  monarchy,  and  against  anarchy, 
which  did  too  much  reign  in  tliese  late  days  of 
confusion,  which  I  retnenibrr  by  very  sail  ex- 
perience, though  I  was  then  indet-d  but  a  child. 
And  when  I  came  to  be  a  man,  I  used  alway.> 
to  observe  the  .SOtli  of  January,  and  the  29th 
of  May  ;  preaching  upon  those 'da  v  a,  and  press- 
ing  people  to   ooedience :    and   inveigfajug 


against  those  that  had  acted  against  tlieir  prin- 
ciples, and  were  rebels  either  against  his  pre  • 
sent  m^esty,  or  had  been  concerned  in  that 
barbarous  act  against  his  royal  fatlier ;  wliich  I 
did  utterly  abhor. 

And,  my  lord,  methinks  it  should  have  been 
very  unlikely  that  a  man,  that  should  make  it 
his  common  practice  so  to  do,  as  I  have  testi- 
tied  concerning  myself,  should  fall  under  such 
a  suspicion  and  accusation,  as  I  now  am  ;  or, 
that  such  an  one  should  fall  into  such  a  solecism, 
as  the  words  that  are  testifietl  against  me  must 
import  ;  it  is  very  unhkely.  I  leave  it  to  the 
great  God  <if  Heaven  to  Vindicate  my  iniio- 
cency  in  the  matt(*r  ;  which  1  do  not  question 
but  he  will  do. 

Then,  my  lord,  here  arc  several  gentlemen 
of  the  church  of  Ln};lund,  that  have  testified 
coni!eniing  my  conversation.  They  have  had 
acquaintance  with  me  many  years,  some  of 
theui  near  20  years ;  the  least  8,  10,  or  12. 
They  iie^er  heurd  in  indecent  word,  with  res- 
pect to  his  majesty,  or  the  government,  fall 
ii'om  me ;  any  unworthy  reftection  upon  either 
of  tlu^n :  But  my  constant  practice  was  to 
pra\  for  his  m^esty  with  all  earnestness  and 
Kolichude.  There  are  several  of  them  gen- 
tlemen of  repute  in  the  city.  There  are  par- 
ticularly two|)ersons,  tliat  belonged  to  an  ho- 
nourabfe  family  in  which  I  lived  so  many 
years,  who  give  a  testimony  what  my  conver- 
sation there  was,  and  my  constant  practice  of 
praying  for  the  king,  while  1  was  tluTc.  This 
your  lordship,  and  Uic  gentlemen  of  the  jury, 
have  heard  and  observed,  I  doubt  not. 

But,  besides  that ;  your  lonlship  and  thejury 
I  hope,  observe  as  to  these  people,  who  swear 
against  me,  w  hat  my  witnesses  have  testified, 
that  they  would  swear  any  thing,  and  for- 
swear it :  anti  what  a  character  is  given  con- 
cerning one  of  them  particularly,  your  lordsliin 
has  heard  from  that  worthy  gentleman,  sir 
John  Talbot,  whose  face  I  iwver  saw  before  it 
was  in  this  place.  And  by  the  last  witness, 
}ou  have  a  testimony  concerning  her  limd  con- 
versation. And  several  other  witnesses  prove 
she  would  swear  any  thing  for  them,  if  they 
would  swear  for  her. '  So  that  it  ap|iears  she 
would,  and  does  sweur  at  a  venture  such  and 
such  conventicles  ;  only  upon  hear -say,  and 
mere  report :  and  that  she  has  taken  money, 
and  made  some  compositions  too.  l^hese  things 
I  must  refer  to  your  lordship,  and  Uiese  worthy 
gentlemen  who*  are  of  the  jury. 

If  then,  my  carritigu  and  conversation  (so 
well  known  in  the  world)  be  cora|iared  with 
that  character  that  is  given  of  tlies<!  persons,  I 
must  humbly  submit  it  to  your  lonl.shi|>,  and 
the  jury ,  how  far  they  arc  to  be  belie\  td  against 
inc  ;  and  might  argue  from  the  incrediliility  of 
their  testimony  :  but  your  lunUhip  cannot  but 
remark  it. 

My  lord,  it  is  \ery  sirange,  that  these  two 
women  should  exactly  reineiiiber  these  words. 
They  agree  in  every  particular  circumstance. 
I  durst  ap|>eal  to  your  lordship,  and  thejury, 
particularly  to  thejury,  if  now  they  wouhl  uu- 
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dertake  to  repeat  upon  their  notes,  the  words 
that  have  so  often  heen  repeated  here ;  and  whe- 
ther there  is  any  of  them  wouM  be  able  to  agre^ 
in  all  tlie  particular  word^  ?  They  have  an  in- 
credible inemory,  that  could  so  exactly  ame 
together,  thai  these  were  the  words.  I  do 
humbly  submit  tliis  to  your  lordship.  For,  my 
lord,  I  lay  the  stress  of  mv  defence  very  much, 
not  only  upon  the  incredibility  and  improbabi- 
lity, but  even  the  impossibility  of  tlie  cvidenee 
that  they  have  given.  I  humbly  submit  it,  I 
say,  to  your  lordship,  and  these  gentlemen ; 
and  leave  it  with  thcni,  and  the  gpreat  God  of 
Heaven,  whom  I  pray  to  direct  them.  I  hope 
they  will  consider  the  life  of  a  man,  and  the 
worth  of  blood .  My  lonl,  however  1  am  repre- 
sented this  day,  I  know  myself  to  be  a  faithful 
subject  to  bis  majesty  ;  and  to  the  great  God 
of  Heaven,  whose  I  am,  and  whom  I  desire  to 


My  lord,  I  will  now,  if  you  please,  ingenu- 
ously confess  my  crime,  if  it  were  any.  1  have 
been  frequently  preaching  in  my  congrega- 
tion, out  of  the  scriptures,  and  it  i«  true,  as  your 
lordship  sees,  the  chapter  came  then  in  course 
to  be  expounded  :  whidi  I  used  to  do,  to  let  the 
people  understand  the  scripture,  as  well  as  I 
could  ;  tor  the  people  perish  for  lack  of  know- 
ledge ;  and  it  is  by  tlie  knowledge  of  Jesus 
Christ,  that  they  must  come  to  life  and  salva- 
tion ;  fbr  him  to  know  is  life  eternal.  It  has 
been  my  way  to  expound  the  scriptures  to 
ihem. 

In  the  presence  of  the  great  God,  before 
whom  1  speak,  to  whom  i  can  appeal  for  the 
truth  and  mtegrity  of  what  I  say,  that  God  before 
whom  we  must  ailstand  (all,  whose  faces  1  sec 
Iwre  sliall  meet,  and  see  one  another,  at  the 
great  tribunal),  it  is  to  this  God  that  I  appeal 
as  to  the  truth  of  my  heart  in  these  things. 
And,  my  lord,  I  shall  continue,  as  1  have  done, 
however  God  disposeth  of  me,  to  pray  for  the 
kte  and  happiness  of  his  majesty  :  mV  usual 
prayer,  morning  and  evening,  beinrjf,  tCiat  God 
would  crown  him  with  grace  hen.s  and  glory 
and  honour  hercaftir.  And  this  1  shall  do  by 
the  grace  of  God  unto  my  dyinsr-day  ;  for  my 
soul  does  abhor  such  things  as  have  been  tcs- 
ti6ed  against  me  this  day. 

Thus,  my  lord,  I  have  dealt  as  plainly  with 
your  lordship,  and  the  jurv,  as  1  can.  Iviy  in- 
firmities are  great.  I  desfreto  leave  my  whole 
cause  whh  the  Lord,  and  with  tliose  worthy 
gentlemen  my  countrymen,  who,  1  do  not 
^urslion,  will  have  a  just  compassion  and  con- 
sideratiun  of  luy  ca.se,  under  these  circum- 
stances whertriu  I  .stand,  and  to  all  the  cir- 
cuinstancos  that  have  been  made  out  in  this 
cause  this  dny. 

X.  C  J.  Mr  Attorney,  will  you  please,  or 
auy  of  the  kiiiir's  couusel,  to  say  any  thing  in 
thin  mutter  ':* 

Att.Gtn.  No,  my  lord,  we  leave  it  entirely 
to  your  lordship. 

X.  C.  J.  Gentlemen  of  the  jury,  this  case 
has  held  a  long  time :  and,  gentlemen,  1  must 
tell  you,  nobody  ought  to  tuiok  time  too  lung 


in  a  case  of  this  nature,  wherein  the  govern" 
mentis  so  muchconcmed  on  tho.one  side, 
and  the  life  of  the  prisoner  at  the  bar  on  the 
other.  *  Et  de  vitahoniinis  nulla  est  cunctatio 
*  longa.'  I  think  no  man  ought  to  ap|irehend 
his  patience  too  much  tired  in  finding  out  tlie 
truth  in  the  case  of  a  person  that  is  tried  for  his 
life.  However,  gentlemen,  by  the  way,  be« 
cause  the  ca.se  lias  been  long,  it  is  fit  that  there 
should  be  some  recollection  made  of  it ;  and 
in  order,  as  near  as  1  can,  tliat  I  might  lidp 
your  memories  in  the  evidence  that  hath  been 
given,  both  for  and  against  the  prisoner  at  the 
bar ;  I  would  endeavour,  i\jb  well  as  I  can,  to 
repeat  at  least  the  substantial  part  of  it  to  you ; 
and  in  case  any  thing  that  is  material  be  omit- 
ted, God  forbid  but  it  should  be  supplied  1^ 
any  one  that  is  able  for  to  give  any  assntance 
of  *tbat  kind ;  for  I  cannot  pretend  to  be  so  ex- 
act, as  to  give  an  accoimt  of  the  whole  evi- 
dence myself.  Bnt,  gentlemen,  I  must  tell 
you  it  is  a  duty  incumbent  upon  the  court,  tf> 
give  you  all  tbe  assistance  that  caiv  be  in  a 
matter  of  this  nature,  and  1  will  do  it  widi  as 
much  integrity,  and  with  all  the  care  and  cau<* 
tion  of  doing  no  injury,  either  to  the  prisoner 
or  to  tlie  king,  between  whom  we  are  to  be  in- 
different, botn,  you,  and  the  court,  as  poasiUe 
can  be,  that  there  may  be  no  wrong  none  on 
the  one  side,  or  on  the  other ;  and,  according 
as  the  prisoner  himself  hath  said,  what  I  shall 
speak,  I  know  1  speak  in  the  presence  of  the 
great  Ciod  of  heaven  and  earth,  who  is  to  be 
Sie  judge  of  all  men.  We  are  upon  our  oaths, 
and  you  are  upon  your  oaths ;  and  we  are  all  of 
us  bound  by  our  oaths  that  we  have  taken,  to  be 
guided  in  this  weighty  affair  (for  so  1  must  call 
it)  by  the  evidence  that  has  been  given  to  us  at 
this  time,  both  a|^nst  the  |irisoner,  and  for 
him.  For  certainly  there  cannot  be  a  thing  of 
greater  concern,  nay,  even  in  point  of  com- 
passion, than  to  see  any  man  come  to  be  ac- 
cused of  so  high  a  crime  as  the  prisoner  at 
the  bar  is  now  tried  for.  And  he  must  bare  a 
Strang  obdurate  heart  and  conscience,  that 
cannot  so  far  participate  of  the  common  sym- 
pathy of  human  nature,  and  his  fellow-crea- 
tures, as  to  compassionate  any  one  that  stands 
in  such  circumstances  as  the  pri.Honer  does. 
But  then,  on  the  other  hand,  the  denials  of  the 
prisoner  at  the  bar,  with  all  the  imprecations 
that  he  has  made,  and  all  the  affirmations  that 
he  has  offered  of  what  he  has  formerly  done  ; 
and  all  these  things  of  his  apj>6alhig  to  the 
great  Goil  «>f  II»*avc'ii  about  his  mnncency,  that 
I  must  teil  \ou,  uf  themselves,  they  are  not  to 
weigh  with'you  ;  for  \oiir  business'  is  to  know, 
according  to  the  oath  that  you  have  taken, 
whether  you  have  evidenct.>  nivi^n  to  you 
(iifiiici' you  are  sworn  upon  this  trial)  to  satisfy 
you  that  he  is  guilty  according  to  that  evidence. 
•So  that  if  theaihrmation  of  the  person  accused, 
though  attended  with  never  so  many  impreca- 
tions one  H  ay  or  other,  be  offered  to  persons  that 
are  in  your  case,  as  jurymen,  it  is  not  to  weigh 
with  you  at  all  one  \%ay  or  other,  if  it  be  oiily 
the  affirmation  of  tbe  party  accused ;  for  if  so. 
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ikm  ^hw9  wculd  never  be  any  gruiHy  penea 
brought  before  any  jury  whetioever ;  ur  any 
enaiUMi  couki  couie  w  sutfer  any  ^od|fiiieat,c>r 
ha ooavkted  of  any  crime,  if  hw  uan  »ilir- 
laitf  ew  coucemiufr  binmelf,  anil  bis  own  com- 
aWB^IatiuM  of  liiin*«elf,  uoukl  be  MutBcieut  to 
acquit  hiui«  snil  sci  a$i«le  bis  accusation.  8ij 
that  now  you  ar«»  to  go  accordini^f  to  tlic  cvi- 
«toce  offered,  an<i  w  are  we,  iipiinst  this  per- 
aea  that  ia  before  you. 

Gentlemen,  I  mu^tsay  that  it  is  very  unto- 
wanlt  andy  I  lio|)e,  by  this  causte  there*  will  be 
a  waraiiig  given,  at  least*  to  other  prrsouii,  tliat 
tikere  havu  been  too  many  notorious  trans- 
^TfesBors  of  Uielaw  in  this* matter  uf  conven- 
ticles, i  sjicak  that,  not  to  afiLtrt  this  ease  at 
ajl ;  but  1  s|ieak  of  what  the  nation  hath  hiul 
hut  too  wofiil  ex|»erieuce  of,  as  to  these  beditious 
jueetiugK,  that  are,  and  have  been  continual  I  v 
lo^t  up  in  oppositiuu  to  tlie  laws  ;  and  I  speak 
nothing  as  to  the  meeting  that  «vas  at  this  time ; 
but  i  speak  it,  that  others  may  be  wamctl  for 
future  times ;  for  always  mischief  attends  the 
open  and  public  transgression  of  the  law.  (iod 
forbid,  but  that  peopfe  should  Horship  Itod, 
•imI  serve  him,  according  to  their  own  ron* 
sciences ;  therefore  the  law  has  been  so  indul- 
gent to  tliem,  as  to  give  them  leave  to  exercise 
their  religion  in  other  uinnner  than  as  is  iloue  in 
the  church  of  Knglaod  ;  provided  there  be  not 
any  occasion  of  tumult ;  but  that  there  he  not 
aheve  five,  except  those  of  the  same  family, 
meeting  together ;  which  you  know  the  act  of 
paitiaomt  hath  provided  fur.  And  the  truth 
^  it  is,  the  reason  of  the  law  is  very  plain  : 
For  you  all  know,  who  are  gentlemen  uf  qu.v 
lity ,  that  this  law,  aa  well  aa  anothci*  inw,  that 
has  so  great  a  relation  to  the  ease  bt^fore  you, 
dues  d^lare,  that  from  these  seiniuarics  of  $<>- 
ditiott  and  liM:tion  conveuticlos,  and  the  clubs 
and  cabals  of  iiiscunt«;ntcd,  irregular  fH^ople, 
dinHecUal  to  the  laws  b<Mh  of  cbui-ch  an<i  slate, 
was  the  great  mischief  and  coufusion  that  was 
hi'ought  upon  us,  and  whicli  at  k*ngtb  brought 
ua  into  thedistracliousof  tlie  late  times. 

Gentlameu,  I  must  say  likewise  this  to  you, 
that  whatsuKVer  tlu*  prisoner  at  tlie  bar  thinks 
now,  that  blesseil  martyr  kinir  Charl(>s  the  ist, 
was  bvsuch  means  hniught  to  that  horrid,  ar- 
cunedy murderous  death  and  end;  1  cannot 
oaUil  lass  than  so,  in  relatiuu  to  the  pei-soiis 
tlMl  brought  liiin  to  it,  under  the  pretence  of 
religion.  It  was  the  crv  of  Popery  auil  arbi- 
tfary  power,  df  which  he  was  no  way  guilty, 
though  that  was  insinuated  into  the  minds  of 
silly  people,  those  ignorant  souls,  that  were 
eaialy  captivated  with  abase  lye ;  but  that  was 
tbe  occasion.  Many  of  you,  gentlemen,  that 
are  y  i:t  ui  bein^,  remember  it  yourecWcs  ;  and 
many  of  v<hi  have,  and  cannot  but  have  stx'U 
a^d  read  the  history  of  those  times,  and  have 
bosD  so  Qonversant  Hitli  the  practit^es  of  tlu-su 
people  since,  tiiat  you  are  able  to  make  a  juiit*-- 
asent  in  the  matter.  Alt  these  sort  of  tiiiuga 
are  but  firetenoes,  and  fair  shews  of  dangerous 
aod  seditious  people  ;  that  which  was  most 
dangerous  to  us  at  that  time,  and  I  am  a])t  to 


believe  wiU  be  soto  the  world*send.  For  when 
peufde  come  to  gikl over  their  bitter  pill  of  so- 
Hilton,  it  IS  always  under  pretence  of  re1i<rioii 
For,  a-bick-a-day !    perhajta  there  were  os 
asany  rebels  against  the  late  king  raised  by 
the  heating  of  the  cushion  in  the  pul[iir,  as  bV 
the  beating  any  drum  in  the  street ;   for  it  iv 
well  known  tlieae  are  the  bell-wethers  of  the 
faction,  that  under  pretence  of  religion,  come 
there  to  incense  the  people  to  connnit  all  these 
villanies  that  sometimes  they  are  incited  to  do. 
as  we  know  ;  and  to  prepare  the  way  to  bring 
us  into  that  condition  that  we  were  in  the  bite 
times :  And,  particularlyt  were  used  as  iustrii- 
meats  to  bnng    that  Messed   martyr,  king 
Charles  the  First,  to  the  bhick.    Thi^e  pulpi** 
teers  took   occasional  texts  of  binding  their 
kings  in  chains,  ainl  their  nobles  in  fetters  of 
iron ;  ami  raiseil  up  such  doctrines  from  texts 
vi  scripture,  that  \\« -I e  certainly  intcinleil  tor 
quite  tar  i*tlier  purp<i.ses,to  roimtenance  tlic-n- 
pructiceK,  to  make  people  kill  and  slay  GwVi 
'  anointed,  under  pretence  of  saving  and   pro- 
tecting the  luiointed  of  God.     But  who  did 
they  mean  by  it  ?  Fray,  how  did  these  peopli* 
conic  to  take  u(»on  them  to  preach  againyt  Po- 
pery, when  indeed  they  wei*c  prcacmng  down 
all  manner  of  religion^  under  the  preti'nce  ot 
that?  (So   that  voii  grew  to  Imve  as  many 
religions,    as    tfiere    were    sects   or    dissen* 
ters  in  the  nation ;  and  never  any  cotild  be  to- 
lerated that  were  not  groivn  into  the  party,  but 
thi*y  caiiu'  all  into  office,  and  the  more  eJEtra* 
vagautthe  ni.jre  preferred;   so  that  without 
j  the  blessing  and  immediate  providence  of  God, 
!  by   a  second  ri'surrectioii,  reducing   us  into 
j  Miuie  sort  of  onler,  in  restoring  his  sacred  ma- 
I  jesty  (uhoui  I  pray  (jod  grant  long  to  reign 
I  over  ll^  ;  and  so  on^ht  all  loyal  subjects  to 
I  Y^y )« what  a  misi Table  condition  liad  we  been 
i  m  !  Aiitl  1  may  call  it  a  second  rivurrection,  it 
I  beiii'^  (lie  rbsurrectiim  of  our  religion;    we 
!  wi.i>:  tunietl  all  into  eonfusion ;    we   bad  no 
j  other  religion,  at  least  apparently  predominant, 
;  but  ihat  that  liad  the  strongest  army  to  sup- 
;  |>oii  It,  anil  tliai  had  force  enough  to  contri- 
'  biite  to  w  hat  the  luxurious,  debauched  profes- 
'  sorsof  it  would  make  to  he  religion  ;  for  they 
I  were  the  professors  at  that  time  of  all  things. 
j      f  lejitlemeii,  I  speak  this  because  even  the 
I  laws,  that  have  been  made  since  the  restora- 
•  lion  of  the  king,  have  taken  notii^e,  that  the  lie- 
,  f4 inning  of  all  tlic  mischief  hath  been  tliis ; 
and  that  the  great  iucendisu-ies  of  all  sorts  of  re- 
belhon  were  these,  who  took  upon  them  in 
their  pulpits,  imder  colour  of  rHigion,  to  coun- 
tenance rebellion  atid  tn-UMMi,  confusion  and 
anarc;hy.  Now  how  liir  thi'se  thinirs  have  lua^u 
know  n  to  you  all,  that  I  must  leave  to  you  ; 
and  must  k'take  myself  a  little  nearer  to  th*i 
case,  havinsr  premised  tluaic  things ;    to  whii  h 
I  woiiltl  ndfi  this  as  a  warning  to  all  fieople. 
that  they  would  not  abet  <ir  assist  in  any  niet^t- 
iug  againM  law.  or  that  is  kno\^ii  to  bo  against 
law,  wiiatsocver  tlicy  think  ;    for  there  will 
mischief  come  upon  it  one  time  or  another,  Wt 
luem  pretend  what  they  will.    As  that  gea* 
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tlcman  nys^  lie  undertook  to  expottnd,  and  very  ill  ones  of  the  scripliirt> ;  rind  thereby 
teach  his  people  the  knowledge  of  the  Lord :  '  instil  itilo  the  minds  of  lueti  such  diin<reruu9 
tlw  knowlcflffe  of  the  Ijord  is  a  very  |^d  and  prmicioas  diKMrines;  that  the  scripture 
lesson  to  be  learnt,  and  to  be  taiigiit  all  peo-  may  not  be  {Kn-rcrtefl,  to  gire  rui  authority  to 
pie;  but  blessed  be  God,  we  thank  him  for  ■  snrh  des|»eruu*  things  as  these  arc;  for  wer 
U,  we  have  churchmen  of  as  great  learnings ;  have  known  overnml  over  how  easily  people 
(without  any  reflection  upon  (he  gentleman  at  •  arc  drawn  into  ntisthief  in  this  s(rf.^  even  by 
the  bar)  as  he  can  pretend  unto,  and  men  as  !  the  very  same  train  tlmt  they  were  ia  the  time 


|iiou8  ami  virtuous  ;  and  perhai>s  we  may  fky 
nt  this  time,  with  a  little  more  confidence  than 
ordinary,  that  we  have  as  learned  a  clerjvy  as 
ever  was  since  religion  was  known  within  this 
kingdom.  And,  God  be  tlianked,  these  men 
are  not  only  learned  for  themselves,  but  they 
escort  themselves  for  the  good  of  others,  for  the 
satistaction  of  that  duty  in  which  they  are 
eihploved,  by  their  due  and  constant  attrndance 
«pon  ttie  worship  of  God,  in  their  ptuces  of 
worship,  the  churclies,  which  are  by  law  ap- 
pointea  for  it :  and  we  need  not  run  mto  hole;, 
and  comers,  and  conventides,  and  clans,  to  un- 
derstand the  word  of  God,  and  the  practice  of 
our  duty  towards  him,  or  towards  men ;  be- 
cause we  have  cliurches  to  apply  ouredvos  to, 
where  we  may  learn  to  know  *God,  to  obey 
Bum*  and  them  that  are  put  in  authoritv  under 


of  the  Tate  rebellicm. 

Now,  gentlemen,  these  things  being  pre- 
mised, I  wouhl  take  notice  to  you,  that  the 
thing  now  before  you,  is  a  question  of  a  dif- 
ferent nature  from  what  I  have  now  spoken  of. 
It  is  not  the  question  that  you  are  to  try,  whe- 
tlier  he  preached  at  a  conventicle  or  not  ?  or 
whether  the  doing  of  that  which  he  did  in  so 
preachinj^,  is  an;ainst  the  law  or  not ;  bnt  whe- 
ther he  (iid  at  any  meeting  (especially  as  to  the 
time  that  is  particularly  R|iecilied)  speak  wordi 
of  the  same  substance,  to  the  same  effect  and 
intent  that  are  comprised  in  the  indictment? 
For  (hough  he  did  preach  at  a  conventicle,  and 
thereby  did  transgress  the  law  :  yet  in  ease 
he  did  not  preach  to  the  substance'  of  what  is 
contained  in  this  indictment  that  hnth  lieen 
read  unto  you,  and  that  he  is  accnsed  of,  he 


him ;  which  I  am  sure  is  a  duty  incumbent  must  he  acquitted.    That  I    must  declare  to 

upon  every  preacher  of  the  won!  of  God  to  you  for  law,  as  no  doubt  itmmt  be  acknow- 

iosiit  upon,  and  press,  and  urge.    And  I  am  (edged  by  me  to  be ;   therefore  you  arc  to 

sure,  wnosoevcr  preaches  at  a  conventicle,  can-  take  care,  upon  your  consciences,  to  try»  ami 

not  with  a  Mfe  conscience  preach  obedience  to  consider  whether  or  no  you  believe  these'  three 

the  civil  magistrate ;  because,  while  they  are  wimesses,  that  have  been  produced  against 


in  that  very  preaching,  they  are  acting  dis- 
obedience against  his  laws,  in  regard  what  they 
do,  is  against  the  authority  of  those  laws,  under 
which  they  hve ;  and  no  man  can  jireach  well 
against  that  which  he  knows  in  his  own  con- 
science, at  the  same  time,  he  is  practising  him- 
self. 

Ho  that,  Gentlemen,  I  must  tell  you  this  is  a 
wonderful  dangerous  thing ;  and  there-fore  I 
give  it  as  a  caution  to  all  pe4»ple  to  beware  how 
tliey  bi'eak  the  laws,  by  going  to  such  meet- 
ing>t  and  conventicles  as  these  are  ;  fur  it  will 
have  at  the  long-run,  one  time  or  other,  a  very 
dangerous  issue.  And  there  is  another  thing 
which  is  wonderful  dangerous  too,  to  see  what 
shoals  and  crondii  of  people  cciuie  to  these  sorts 
of  meetings  ;  people  of  all  sorts  of  mean  trades 
and  professions.  And  how  easy  is  it,  if  a  man 
has  a  mind  to  insinuate  into  some  silly,  igno- 
rant people,  common,  illitemto  fellows,  that 
can  neitlier  write  nor  read  some  of  them,  yet 
thereby  to  feel  their  pnlse,  to  see  whether  they 
will  swallow  down  such  a  thing,  or  such  a  pre- 
tence at  first  ?  For  they  did  not  in  the  late 
times  begin  with  open  rebellion,  and  preaching 
the  d(H:trine  of  deposin'jfof  priiiees,  or  brinij- 
ingthem  to  the  Mock  ;  nut  they  tried  with  se< 


him,  swear  true,  or  are  guilty  of  wilful  perjtiry. 
For,  in  downright  idain  Eng)bih,  they  are  giii  iy 
of  perjury,  if^he  oe  not  guilty  of  the  word4 
laid  in  the  indictment.  One  of  the  two  is  ccr 
tainly  true ;  either  they  are  guilty  of  peijury, 
or  tlie  prisoner  at  the  bar  is  guilty  of  the  tretk 
son  laid  to  his  chai^ ;  I  pray  God  direct  you 
in  your  enquiry ;  Vor  it  is  a  question,  I  must 
needs  say,  of  very  great  ditheulty. 

Gentlem«n,  for  the  intention  of  a  man^s 
he:u-t  I  must  tell  you  tl.:s  for  law,  a^  to  the 
comp:issiiig  and  ima<;ining  of  the  (leuth  of  the 
king,  it  is  nut  to  be  discovenxl  but  by  some  ac- 
tion ;  some  word,  or  «i\ert-act,  tiiere  might  l^e 
to  interpret  the  secret  imagination  of  theneait. 
It  is  impossible  to  discover  or  disclose  the  ima* 
gtnalion  of  any  man's  heart,  except  we  be  di- 
rected to  that  discovery  by  wonis  or  action^. 

Now,  gentlemen,  wonIs  that  in  thiuiselves 
may  bear  a  good  cont^truetion,  and  are  ^ood 
wonIs,  yet  coupled  with  actions  that  ant  c\  d.  or 
other  words  that  are  evil,  these  very  words 
may  be  a  discovery  of  the  evil  iin;)f>'iiiation  that 
is  in  a  man's  hcarf.  As  to  express  myself  in 
a  very  familiar  f  xample  for  the  purjwsc,  that  I 
may*make  thinifsas  plain  as  1  ean,  for  that  is 
my'design,  and  ought  to  be  every  oneV  that  Is 


veral  previous  ways,  and  as  the  bait  sunk,  •  eoncerneil  in  such  a  matter  as  this.     Because 

•      '       '■         we  huve  had  sonic  dicourse  concerninff  the  late 


and  was  sucked  in,  they  attempted  to  try  fur-  j  we  huv 

ther.  They  oiiplitd  "themselves  perpetually  1  blessei' martyr  king  Oharles  the  First,' he  was 
to  pursue  the  if  m  per  of  their  auditory  ;  and  here  bmuofhi  to  a  shambles  of  justice;  for  1 
therefore  we  mu^X  have  a  great  deal  of  earc  to  cannot  call  it  a  court  of  jus-lice,  however  they 
prevent  all  siich  mischiefs  as  these  are  for  the  calletl  it  a  high  court ;  and  there  was  a  kind  of 
future,  that  thry  may  ijive  no  countenance  to  mockery  or  pageantry  of  a  trial.  He  was  ar- 
such,  who  pretend  to  be  expositors,  but  are  raigncd  and  timd  for  treason,  and  a  new  aa- 
VOL.  X.  '       R 
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tional  treason,  never  yet  iuTciiteU  nor  knoun  uf 
before  amony;  t  U9,  treason  a«<:ain»t  his  people  ; 
I  My,  now  and  nocr  tliouj^ht  of  till  these  out- 
cherly  tellows  ili.it  sprung  out  of  the  shamblcii, 
came  to  nut  it  in  practice ;   erecting  what  thoy 
called  a  nigh  court  uf  juHtice,  but  which  was 
truly  to  be  called  a  high  court  of  iujuiitic« ;  and 
there  they  were  to  have  some  c(»nie  and  cry 
Ju«tkr,  justice,  justice  uih>u  the  kinif.     Gen- 
tlemen, justice  is  a  coud  word ;    but  if  that 
word  be  used  and  lipoKcn  as  it  was  in  that  co^e, 
in  onler  to  bring  the  king  to  his  tieatli,  that 
which  was  a  good  wonl,  and  if  utlimiisc  used, 
had  been  a  proper  woid  c%en  at  that  time; 
that  is,  if  applied  to  s^ood  purpo>r,  to   set  the 
king  and  the  nation  tree  ;  yet  heing  applied  to 
the  bringing  that  sacred   martyr  to  so  liorri<l 
and  barbarous  a  deoth,  that  was  plain  do\%n- 
right  treason  ;  and  I  make  no  difficulty  in  the 
world  (nor  can  any  mau  that  unilerstands  any 
tluDg)  that  it  was  so  by  law ;  aud  it  was  an 
Orert-act  sufficiently  indicating  the  iiitentiun 
of  all  penions  that  were  thetein  concerned  to 
put  and  bring  the  king  to  utter  death  and  de- 
struction ;  and  all  these  fellows  tlut  made  use 
of  that  good  word,  Ju^tii^e,  justice,  justice, 
were  all  undoubted  traitors ;  making  use  of  it 
for  that  ill  purpose. 

Gentlemen,  again  ;  »upposp  if  Mr.  Couk 
was  a  man  of  law,  that  was  solicitor  of  what 
fhey  calleil  the  commonwealth  at  that  time, 
solicitor  to  the  slate  (I  only  speak  this  to  ex- 
plain my  mind,)  if  he  comes  ^%lien  the  king 
nad  just  ground  to  dispnte  tne  authority  of 
that  court  uf  injustice,  that  he  was  dragjred  to, 
and  refused  to  pleadyand  doei»  pray  judgment 
against  the  king,  as  he  did,  audit  was  proved 
at  hi»  trial,  judgment  alonu  mi<!it  be  there 
meant  aes  trncXag  to  excuse  the  king,  as  well 
m  t»  sentence  him  to  fleath ;  yet  helping  there 
pilying  judgment  against  the  king,  and  which 
'Was  alVerwards  at  his  prayer  so  pronounced  ; 
that  shewetl  what  his  opinion  of  the  word  he 
Used  was  at  that  time ;  and  that  made  him  a 
traitor,  and  was  an  overt-act  to  diM^over  his 
guilt. 

Why,  so,  gentlemen,  f  am  fo tell  you,  though 
these  are  words  that  may  be  used  iii  a  scriptu- 
ral way  ver  7  well,  and  Ui  very  good  pur(M»se; 
jet  if  tlK*y  W  applied  to  an  dl  pur|H>iie,  they 
may  be  a  sufficient  indication  of  a  luairs  00111'- 
passing  and  nnagining  the  death  aiul  destruc- 
tion of  the  king.  Tfierefore,  gentlemen,  you 
are  the  judges,  whether  if  in  this  case,  he 
speaking  these  words,  of  destroying  our  ene- 
mies, and  standing  to  our  principles,  they  have 
not  an  allusion  to  the  former  words ;  and  whe- 
ther they  are  not  expositors  of  the  mind  of 
this  person,  the  prisoner  at  the  bar,  of  com- 
pashiug  and  imagining  the  death  and  ik^tnic- 
tion  of  the  king ;  and  I  iki  this  on  purpo&e  to 
remind  you  of  what  is  necessary  to  let  you 
into  the  question. 

Now  for  the  testimony  against  the  prisoner  at 
the  bar  y(»u  have  three  witnesses.  First,  you 
ka«e  Jlr^.  Smith,  she  does  directly  swear  that 
sli«  did  fre«|tieotly ,  ser eral  times,  go  bctwstn 


the  i3th  of  July  and  the  lith  of  September,  to 
hear  the  prisoner  at  the  bar  preach  at  several 
conventicles  or  places  of  meeting.  She  tells 
you  the  particular  days:  She  telTs  you  as  to 
(Mie,  that  she  heard  him  the  20th  of  July  : 
She  heard  him  another  time  tliu  lOtb  of  August, 
according  to  the  U'st  of  her  remembrance. 
She  heaixl  hiiu  again  the  17ih  of  August,  the 
1  tth  of  .Vugust,  the  :nst  of  .\uguiit ;  and  she 
heard  him  the  14th  of  September  %  that  is  ac- 
cording to  the  best  of  her  rcmeinbraiice.  She 
btith  tells  you  the  time  and  the  placi*,  and  she 
heard  him  preach  at  these  conventicles.  All 
that  she  says  as  to  this,  is  introdiictive  to  what 
she  .*>peaks*of  the  1-lth  of  Septendier,  which  is 
the  day  to  which  the  indictmerit  docs  refer  ; 
and  this  she  docs  say  piisiti\  ely,  that  u|ion  the 
1 7 ih  of  August,  he  prayed  ilut  lie  might  be 
forgiven  for  not  pra}  iiig  tor  the  king ;  and  by 
that  she  would  ha\e  ^ou  to  understand,  as  she 
w  ould  insinuate,  that  he  did  not  use  to  pray  for 
the  king. 

RihiiteU  [Turning  to  the  Jury.}  I  made  use 
of  the  words  of  Samuel,  iiwl  torbid  that  I 
should  cease  to  pray  for  him. 

L.  C.  J.  Sir,  you  must  not  talk  to  the  jury 
now  ;  I  am  directing  of  them. 

Rvscuill.  My  lord,  I  beg  vour  pardon;  it 
was  to  set  the  matter  right.  It  was  mis-ap- 
priiheudcd. 

L.  ('.  J  All  this  is  antecedent  to  the  itiattcr 
for  which  he  is  accused  ;  and  you  see  his  an- 
swer to  it,  from  a  text  of  scriptui-e  that  he  offers 
to  you,  which  he  did  not  repeat  with  dislike  to 
pray  for  the  king  ;  but  that  he  thought  it  his 
duty  al^iays  so  to  do. 

'diep  she  tells  you  particularly  at  another 
time,  which,  1  think,  was  at  the  house  of  one 
I'aul  Shed,  I  cannot  particularly  tell  directly 
the  name,  there  was  a  talk  of  tlie  Recorder, 
and  of  tlie  lord  ma^or  of  tlic  city  of  London  ; 
but  that  was  before  this  lime.  .\nd  ufterwards, 
tlie  first  and  tlic  second  witness,  two  of  them 
more,  give  you  an  accomit  though  they  were 
never  Uiere  but  thi  n  :  'Ihat  he  began  to  talk 
about  the  fire,  and  that  he  should  say  there  was  a 
great  man  at  the  corner  of  Grace-church- 
strtHrt,  I  need  not  name  his  name,  tor  you  all 
know  hiui  very  well ;  that  he  met  with  a  poor 
mau,  though  nidecd  he  was  not  a  (voor  man,  he 
was  a  labouring  man,  a  car|)entcr ;  and  tliey 
began  to  talk  much  concerning  the  fire,  and  he 
did  say,  that  in  cose  it  had  not  been  tor  that 
great  man,  there  hail  been  no  such  thing  as  the 
tire  ill  London  ;  nor  if  it  had  not  been  lor  the 
lord  mayors  anti  sberitfs  afterwards,  there  hail 
been  no  such  thing  as  the  lire  in  S«)uthwark 
and  Wapping.  And  I  take  notice  too,  that  at 
the  same  place,  which  was  Shed's  house,  that 
they  spoke  of,  there  is  Mrs.  Farrur,  against 
wliom  there  is  not  the  least  objection  that  I  can 
hear  of ;  She  agrees  both  in  the  circumstance 
of  place  and  time,  and  of  the  worils,and  to  the 
dialogue  about  Grace-church-strcet,  and  the 
carpenter,  and  to  the  previous  words,  that  he 
was  not  a  poor  man,  and  the  like,  and  about 
the  discoura»o  iciAting  to  tlie  fires  of  London, 
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Snuthwulc,  and  Wappin^,  and  likewite  relat- 
iRfl^to  the  loid  mayors,  aiid  aldorinen,  and 
tberillB;  these  diaooaraps  were  at  tliat  time. 

CSentlaiiieB,  the  next  testimony  you  have,  is 
of  these  witnesses  that  speak'  of  the  time  that 
is  in  the  record  ;  which  all  the  tliree  witnesses 
that  yoa  have  heard,  speak  to  ;  thoug^h  the 
most  of  what  I  mentioned  befure,  was  another 
thne;  And  this  is  attlie  house  of  one  cap- 
tain DanM  ;  one  says,  canUin  Daniel  WeMy. 
But  that  it  was  a  captain  that  was  then  st  sea, 
is  phun ;  for  this  ffentleman  himself,  Bf  r.  Rose- 
well,  does  not  deny  tliat  tliis  wan  at  capt 
Daniel's  house;  andf  tliat  he  did  pray  f)r  him, 
atheing  then  at  sea,  nnd  tor  all  Ins  family  ; 
and  all  the  witoessps  speak  to  the  same  time. 
Though  indeed  the  first  witness  did  say,  that 
she  did  not  know  but  it  might  be  cant.  Daniel 
WeMy;  but  she  likewise  said,  she  md  not  di- 
rectly know  his  name.  But  she  directly  swears 
to  the  very  words  tliat  are  mentioned  in  the  in- 
diotment.  She  does  directly  swear  that  Mr. 
Uosewell  preached  nrion  the  Slst  of  Genesis. 
Says  she,  as  1  remember ;  though  Mr.  Rose- 
well  did  think,  there  was  a  diflerence  between 
the  evidence  of  the  one  and  the  other  woman 
about  the  90tb  or  8  ist,  yet  it  was  only  upon  her 
remembranoe,  as  wdl  as  she  coiihl,  and  ahe 
dkl  not  positively  swear  it  was  in  that  place, 
hut  according  to  the  best  of  her  remembrance. 
And  the  second  witness,  Mrs.  Hilton,  when  she 
came  to  swear,  she  said  it  was  either  the  20th 
or  9l8t;  but  in  so  many  words  she  did  directly 
•wear,  that  he  should  preach,  that  the  people 
fliade  a  6oclring  to  the  king  on  purpose  for  the 
curing  of'  the  king'tt  evil ;  but  the  lung  could 
not  do  it ;  but  we  are  they  that  the  people 
should  flock  to  for  the  curing  of  all  their  evils. 
Which  arc  the  very  same  words  in  substance 
diat  arc  in  the  indictment 

The  very  same  words  in  substance,  says 
that  other,  the  second  witness  ;  tlie  same  day, 
in  the  ^aoie  place,  did  1  hear  Mr.  Rosewdl 
then Sfieak  these  words;  and  they  go  further 
and  the  same  witnesses  both  swear,  Hilton  and 
Smith,  that  Mr.  Rosewdl  should  say,  we 
have  had  two  wicked  kings  together  who 
have  snffered  Popery  to  come  under  their 
noses,  who  can  be  compared  to  no  other  per- 
sons but  wicked  Jeroboam.  Mrs.  Smith  swears 
these  words  directly,  and  Mrs.  Hilton  says, 
■he  thinks  there  was  the  name  of  Reboboam 
mentioned  ;  but  she  is  sure  there  was  mention 
of  two  wicked  kings  in  the  same  words  as  Mrs. 
Smith  speaks.  They  go  yet  further,  and  sav, 
boUi  the  one  and  the  other  of  them,  that  be 
iMid,  if  the  people  would  stand  to  their  prin- 
ciples, bed  ici  not  doubt  but  they  should  over- 
^toe  their  enemies  as  in  ancient  times  M-ith 
ftes  -horns,  broken  platters,  and  a  stone  in  a 
aliag.  The  two  witnesses,  both  Mrs.  Smith 
andMrs.  Hilton,  swear  to  the  very  words,  and 
at  least  to  the  substance  of  them  ;  and  if  there 
sbonld  be  some  little  variance  in  some  few  of 
the  words,  that  will  signify  notliing,  if  the  sub- 
MUBCe  be  the  same. 

But  now,  gentlemen,  beudes  tlMK  two  wit- 
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nesses,  there  is  a  third  witness,  Mrs.  Farrar, 
against  whom  (that  I  can  see)  there  is  not  the 
least  exception  «in  the  world,  if  you  remember 
^ny,  you  would  do  well  tp  consider  of  it ;  you 
may  be  better  able  to  recollect  what  has  been  • 
spoken  or  ofl^red,  than  I  can  in  so'kmg  a  time ; 
and  3'ou  ought  to  endeavour  (being  men  of  un- 
derstanding, and  good  ooality)  to  refresh  ona 
another's  memories,  and  make  what  observa- 
tk»s  yon  can ;  which  I  percdve  you  hare 
token  notes  about,  some  of  yon  at  least. 

She  does  directly  swear  as  to  the  business  of 
the  king's  evil,  the  same  words  that  the  otl^er 
two  have  sworn,  about  flocking^  the  king  to 
cure  the  king's  evil,  which  he  eould  not  do*: 
but  tbey  were  the  priests  and  prophets  that 
could  cure  the  maladiet  of  the  people.  And 
ios  to  the  second  words,  ahe  sweara  that  he 
said,  there  had  been  two  wickod  kings  that 
had  suffered  popery  to  come  in  «ndcr  4heir 
noses.  And  sne  swears  in  the  third  plaioe,  thai 
there  was  likewise  an  exhortation  to  stand  ftn 
their  prindples,  mod  that  they  shonld  aiver- 
come  their  enemies.  She  does  not  indeed  par* 
ticularly  tell  you  about  rams-hems,  and  the 
platters,  and  ttm  stone  in  the  sline,  but  only  of 
standing  to  their  princi|dc8,  ana,  overcomiaf 
their  enemies:  WnichI  would  have  you  par- 
ticularly to  take  notice  of,  it  beiqg  the  material 
part  of  the  indictment  to  make  tbcM  woidl 
treason. 

Now,  gentlemen,  give  me  leate  to  tell  you, 
there  is  a  great  regard,  and  very  great,  to  bo* 
had  to  the  circumstances  in  ^is  case,  to  sea 
how  far  these  things  are  to  be  tacked  together. 
First,  you  rememl^  tfie  witnesses  were  exa- 
mined apart ;  and  it  does  not  appear  tliat  they 
have  tailed  toj^her;  and  there  was  all  tlM 
care  taken  that  posmbly  could  he,  they  should 
be  out  of  the  court  and  out  of  one  another'a 
hearing;  so  that  there  was  as  much  endea- 
vour to  detect  the  falshood  of  their  testimony 
(if  it  could  be)  as  possible  in  any  case,  even  in 
the  very  most  minute  dmimstance.  Mrs. 
Smith  swears,  that  Mrs.  Hilton  came  to  her 
house  on  Saturday  night ;  tliat  thev  went,  to- 
gether to  the  house  of  this  capt  Danid  unon 
the  14th,  about  seven  of  the  dock  ;  that  they 
were  there  before  Mr.  Rosewdl  came  in ;  that 
there  was  a  lower  room  in  the  house ;  and  a  littla. 
higher  there  W9»  a  little  room ;  and  then  them 
was  a  room  no  two  pair  of  stairs,  where  there 
was  a  bed  ;  that  Mr.  Kosewdl  stood  upon  the 
stairs,  but  they  both  sat  upon  the  bed,  together 
with  one  of  Mr.  Ros?weiri*  own  witnesses, 
which  was  the  roatheinatical  instrument' 
maker,  and  that  he  was  in  .:  inourning-doke ; 
and  that  there  was  particular  notice  taken  of  a 
pair  of  shoes  given  by  Mrs.  fe^tiiiih  icom  under 
tho  bed  to  the  child  of  that  mathematical  in- 
strument-maker ;  and  that  there  was  prayer 
made  lor  capt.  Danici,  the  master  of  the  house, 
who  was  then  at  sea,  und  tor  his  child  and  fa- 
mily. There  were  these  circumstances,  every 
one  particularly  asked  of  the  witnesses,  and 
sworn  to  by  them  in  the  very  same  words,  tht 
Kmw  maniwr  of  poitiira,  the  sBne  things  dona 
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hoth  as  to  the  room,  the  bed,  who  sat  upon  the 
bed,  the  mourning;  cloLe,  thr  pliickiiig  off  and 
deUTcMintr  of  tbc^hoMi;  thiit  1  iiwy  appeal  In 
your  nieiQories,  if  they  did  not  a||^ree  to  a  tittle 
vxatitly. 

Then  they  bepin  to  enquire  farther  conoem- 
ing  other  ex|in»sions  of  Mr.  Roaewell  at  other 
times:  Nomrthiug  about  |icople  in  acariet,  and 
iioaK:thinf[;  about  cantinjif :  Aira  Mm.  Sniitli  telbi 
you  tliat  he  did  apeak  something  about  canting ; 
that  he  «vas  talking  concerning  that  word  ;  suys 
lie,  1  will  lell  you  what  that  canting  mauna,  I 
went  nut  long  ago  through  a  catliedralt  where 
the  organs  art^  and  there  the  people  were  ;;a- 
iherrd  together  ;  and  they  were  kinf^ing  the 
Loi-d's  pra\er,  and  I  do  not  know  what  I  heard 
themsingf'and  I  could  not  but  lau^Hi  out ;  and 
he  broke  out  in  his  sermon  into  a  He !  he !  he! 
thatiscantincf.  This,  they  say,  was  his  ex- 
prpssion  at  that  time. 

When  Mrs.  Hilton  came  in,  she  tells  you 
the  Tery  bawe  words,  even  to  a  rery  |iarticular 
phraae,'^^  hich  I  bad  forgot  btfore,  that  he  saw 
the  men  in  white  gowivt  that  were  singing,  and 
which  ho  counted  canting.  It  is  very  true, 
there  in  no  such  thing  mentioned  in  this  indict- 
ment ;  but  only  it  is  offered  by  tlie  kinpr'a  t*oun- 
ael  to  shew  the  temper  of  the  man,  and  how  he 
usually  usc<l  to  preach. 

As  concerning  tiie  story  of  Sampson  and 
Dalihihi  that  is  sworn  by  both  witnesses,  that 
there  was  such  a  discourse  ;  tor  he  began  to 
talk  ofour  king's  keeping  of  women,  and  he 
hoped  tbey  would  bring  the  samo  cJi^Htniction 
■pon  him  that  they  hrousfht  niion  Sampson  ;  he 
)iO|ied  it  would  so  fall  out  with  our  kin:;',  llow 
finr  it  is  true  (they  botli  ha«  ing  sworn  it)  you 
are  the  judges ;  they  have  directly  sworn  it, 
and  to  uil  the  circumstances  both  of  time  and 
place. 

CseutJemen,  Tliere  is  yet  another  thing  tliat 
is  material  too,  thougli  a  small  minute  drcum- 
atance,  and  that  ia  about  this  same  E^iul  Sht-d, 
that  tliey  have  spoken  of.  When  the  first  n  it- 
nea^  came  in,  he  chid  her  for  coming  in  her 
pattins,  and  bid  her  pull  off  her  pattins,  tor 
they  would  leave  such  an  impression  there, 
that  people  would  be  apt  to  discover  that  there 
was,  or  would  be  a  meeting ;  and  therefore 
■he  promised,  when  she  came  any  more,  that 
she  would  be  sure  to  leave  off  her  pattins.  And 
it  is  proved,  that  Mrs.  Hilton  and  Mrs.  Smith 
were  in  the  room  abote,  and  Mm.  Farrer  was 
in  the  ro(»m  below,  and  it  doeb  not  ap|iear  that 
bhe  was  acquainted  with  the  rest  She  had 
heard  him  several  times,  and  though  she  did 
not  sec  him  that  dr.y,  he  being  up  two  pair  of 
stahv  higher,  yet  she  sweanT  directly  to  the 
same  words,  the  substantial  part  of  them  that 
the  other  two  witnesses  spoke  of.  8o  that  I 
most  say,  if  in  case  tbey  have  contrived  this 
■tory  to  take  away  the  life  of  tlie  prisoner  at  the 
bar,  they  haie  contrived  it  with  all  the  devil- 
ishest  subtilty  that  ever  any  could  do,  or  that 
could  enter  into  tlie  minds  of  any  people.  You 
are  the  judges  of  the  fact,  I  pray  God  to  direct 
yon,  tbat  you  may  detect  the  troth  ;  far  be  it 


from  the  Court,  or  any  body,  to  desire  that 
any  thing  but  truth  should  prevail ;  for  it  wens 
far  better  a  thousand  times  that  a  hundred 
guilty  men  should  esca|M!,  than  one  innocent 
man  should  suffer.  But  on  the  otlier  side,  far 
be  it  from  any  man,  that  ia  u|>ou  his  oath  to 
do  his  duty  between  the  king  and  the  siilject, 
to  be  moved  by  compassion,  or  any  thing  of 
tliat  nature,  to  do  agam.st  the  e«ul«;nce  that  is 
given  in  open  court ;  unless  he  be  !»atisfied  tbat 
the  eiidencc  ia  false.  For  in  tliia  case  I  say 
again,  either  you  must  find  the  priaoner  guilty 
of  what  he  btaodfi  charged  with  in  the  indict* 
ment ;  or^Ue  you  nitiKt  find  these  three  wit- 
nesses guilty  of  wilful  peijury :  and  I  pray 
<iod  again  to  direct  you  what  you  are  to  ilo 
in  It. 

Gentlemen,  as  to  the  testimony  that  has  been 
oflereil  on  the  behalf  of  the  prisoner  (I  would 
folk>w  the  same  metliod  that  has  been  taken, 
both  in  tlie  evidence  given  by  the  king  and 
the  priboncr,  as  near  as  we  can) :  first,  you 
have  had  brought  by  him  half  a  dozen  (fur  1 
would  not  injure  him  as  near  as  I  conid  one 
tittle)  that  Iwve  given  you  an  account  of  \«  hat 
he  said  at  that  time.  There  was  Hudson, 
Hall,  Atkinson,  Smith,  Hales,  and  ^V  barton  ; 
I  took  their  names,  as  near  as  I  ctuihl ;  and  all 
these  iieopic  do  dirpctly  Miy«  they  were  present 
at  tbat  time,  and  they  hrard  nothing  spoken  of 
the  late  blessed  martyr  king  Charles  the  first, 
or  of  reflection  upon  the  government ;  but  all 
that  was  said  of  the  king's  majesty,  that  now 
!  is,  was  in  his  prayer,  wherein  he  did  pray  for 
him  ;  that  they  heard  nothiuGT  come  from  Mr. 
liuscwell  concerning  the  king's  evil  in  the 
manner  that  the  witnesses  s|icak  of ;  but  uhat 
was  b|»oken,  was  sfioken  ot'  another  king,  in 
relation  to  Abimelech  king  of  Kgypt,  and  not 
H'latiiig  any  way  to  the  disease  they  call  com- 
monly amongut  us  the  king's  evd.  It  is  true, 
one  of  them  d(H,o  say,  (which  is  a  word  that 
has  obtained  very  miicli  amongst  some  sort  of 
people),  that  when  he  prayed  for  tlie  king,  he 
prayed  for  his  deliverance  from  evil  coun- 
sellors: and  under  these  words,  evil  coim« 
sclkvrs,  and  deliverance  from  them,  we  know 
what  became  of  that  so  often  mentioned  prince 
now,  king  Chvles  the  first.  Under  that  pre- 
tence thev  would  remove  all  his  friends  from 
him  ;  ana  when  he  was  left  alone,  tliey  could 
easily  do  what  they  pleased  with  bun.  Many, 
with  pretence  of  great  pity  and  zeal  for  the 
king,  cry  out,  tbat  all  that  they  complain  of,  is 
not  of  what  the  king  does  ;  him  they  think  tn 
be  a  wonderful  good  man  ;  it  is  not  fie,  but  his 
evil  counsellors,  tbat  they  refietrt  upon  ;  and 
so  we  must  fight  against  these  ev  il  counsellors ; 
and  when  we  have  laid  them  asitic,  and  he 
stands  alone,  then  it  will  be  easy  to  serve  him 
as  they  did  his  father.  Whatsoever  the  pre- 
tensions of  such  words  are,  we  know  what  the 
designs  of  the  people,  that  made  the  same  pre* 
tence  heretofore,  came  to;  and  I  pray  God, 
diat  there  are  not  the  same  designs  on  foot 
still ;  nay,  that  that  was  not  the  design  of  tkis 
prayer  of  the  prisoner  at  the  bw. 
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GkntkiDcii,  tbay  ffiTe  yoo  a  putienkr  ae- 
oountliow  he  preamd  upoa  tneSOthof  Ge- 
iMMM ;  tad  they  speak  as  to  Ihe  Sd  and  7th 
▼cncs  oft'  that  chapter»  and  what  dieoonne  he 
had  opoo  theaa.  but  trnly,  it  is  pretty  stFaDge 
(as  Mr.  RoaeweU  himsdf  ob|cote«l  eveo  to  yoo 
ol' the  jury  very  wdi),  can  any  one  of  you  re- 
member so  exactly  the  words  that  were  noken 
as  these  witnesses  have  sworn  ?  And  truly  lf» 
|iQta  a  very  material  question :  but  then  the 
(juestion  turns  the  other  way  ;  how  come  all 
Your  witnesses  to  ^e  such  an  exact  account ; 
idl  except  the  second  man,  who  indeed  did 
commit  a  blunder  or  two,  your  six  witnesses, 
eves  to  the  texts  of  Smpture,  to  the  very 
phrases  that  were  used,  particularly  to  the 
woid  tremendous  ?  They  are  all  an  exact  as 
can  be.  It  is  strange  tliatiive  people  shonld 
agree  in  all  the  circumstances ;  but  why  shonld 
it  not  be  as  much  believable  that  three  should 
have  as  exact  a  memory  as  the  other  five  ? 
Nay,  and  I  will  tell  you,  what  is  pretty  strange 
loo,  that  these  peoplemnst  hear,  andrememwr 
just  what  was  said  upon  tiie  I4th  of  September ; 
bnt  that  which  was  said  upon  th«  text  the  time 
hdore  or  after,  that  they  cannot  so  well  re- 
member. It  is  plain,  they  have  been  dialogue- 
iog  with  one  another;  end  it  is  plain,  that 
sonae  people  can  neither  writ9  or  read,  nor  re- 
nember,  but  how  they  shall  be  sure  to  serve 
the  present  purpose.  That  seems  to  carry  an 
alyectien  in  it  on  the  other  side,  as  the  kmg's 
coonselsay;  and  it  seems  the  more  reasonable 
OB  oar  side,  why  they  should  remember  so  exs 
aedy,  as  they  have  sworn ;  because  (nv  tlic^ 
that  dav,  when  we  come  home,  we  called  tor 
pen,  iBK,  and  paper,  and  set  down  these  words, 
the  substance  of  which  we  have  now  here 
sworn :  so  that  that  does  shew  you  we  had 
reason  to  remember,  what  we  have  testified 
minst  this  person.  But  what  is  yet  greater 
than  all  this,  it  cannot  be  imagined  (say  the 
king's  counsel)  that  the  prisoner's  witnesses 
are  so  much  to  be  believed,  since  they  give  no 
account  of  what  was  spoken  at  any  time  oefore, 
nor  any  time  since. 

Then,  gentlemen,  there  is  another  reason, 
says  Mrs.  Smith,  I  came  on  purpose  to  see  who 
vras  at  the  conventicle  ;  though  I  had  been  at 
aeveni  conventicles  before,  yet  I  never  heanl 
mich  words  spoken.  Sa}'s  Mrs.  Hilton,  I  was 
clad  to  be  gone  ;  and  tells  you  of  her  unwil- 
lingness to  stay  there,  having  never  heard  such 
M'uirds  spoken  sgainst  the  government  before  ; 
and  ihcrctbre  she  set  them  down  immediately 
as  soon  ss  they  came  home ;  and  they  went  to- 
iri^ther  to  the  Bull  and  Mouth,  the  Qiuiken 
ineetiug  near  Aldersgate  afterwards ;  and  thst 
that  day,  or  the  day  following,  they  went  to 
Mr.  Keoorder,  and  gave  him  an  account  of 
what  had  past  in  their  knowledge.  This  is  the 
answer  that  is  given  by  them  to  what  the  pri- 
soner's witnesses  say :  but  yon  are  to  weigh 
this  testimony  of  both  sides.  For  I  mnst  tell 
yoD,  gi>ntlcmen,  thongh  tliese  witnesses,  that 
are  lur  tlu;  prisoner,  are  not  upon  theJr  oaths, 
\ct  Ihey  are  as  modi  imder  the  oUigilioB  •!* 


giving  true  testimony,  as  they  can  be  by  law  ; 
and  you  ought  to  have  regard  to  their  tes- 
timony, how  fiir  it  is  consistent  with  reason  and 
witli  truth.  Some  thiii^  they  differed  in ; 
some  things  they  heard  m  another  manner  3 
whether  you  may  believe  such  tbiim  may'  slip 
out  of  their  memories,  or  how  that  is,  you 
are  to  consider  of  it.  This,  gentlemen,  is  the 
first  part  oftheendence  that  the  prisoner  hath 
given  for  himself. 

Next,  gentlemen,  there  is  amither  part  of  the 
evidence,  and  that  is  from  the  fifteen  witnesses, 
one  Mr.  Jolliff,  captain  Cotton,  Mr.  Fipps, 
Mr.  Veering,  Mr  Hitchcock,  Mr.  Hinmang 
Mr.  Wanly,  Mr  Strong,  Mr.  Cntloe,  Mr.  Blel- 
sam,  Mr.  Medharo,  Mr.  Winnacott,  Anna 
Broadbnnt,  Anne  Manning,  Isabdla  IKdie- 
son;  all  these  were  called  to  bis  reputation  as 
to  his  behaviour  and  convcraation  towards  tha 
government.  They  tdl  you  they  have  known 
him  a  long  time,  it  seems  thev  frequented 
the  hearing  of  him  sometimes,  when  tlierewaa 
an  hidulgence  and  a  dispensatien  for  such 
meetings,  then  tiiey  went  to  hear  him,  an4 
then  he  used  to  may  for  the  king ;  and  it  haa 
been  observed,  tnat,  it  may  be,  mcetbg  with 
favour  and  kindness  ftom  the  king  and  govern- 
ment, he  might  be  very  well  p&rased  vnth  the 
kin^  at  that  time ;  though  that  turned  to  the 
pre|udiceofthe  government  (as  we  all  know! 
But  whether  his  complexion  altered  towarvi 
the  government,  when  it  was  thought  fit  is 
restrain  that  indulgence,  that  yon  have  to  con?> 
sider.  They  say,  they  know  nothing  of  ham 
by  him,  and  tlTat  mav  be  trie  ;  no  more  do  I ; 
and  I  presume  you  do  not ;  if  you  do,  yon  wiH 
tell  us.  You  and  I,  pray  God  we  had  never 
beard  uf  any  thing  oft  barm  come  from  him, 
with  relation  to  the  king  and  sovenment  ^  but 
you  have  heard  what  has  been  testified  bj 
these  witnesses. 

Then  there  came  two  witnesses,  that  lived  at 
sir  Edward  Hungerford's  when  the  prisoner  at 
the  bar  lived  there ;  one  of  them  lived  ten  yean 
there,  the  other  four.  And  they  ffive  you  an 
account,  how  he  was  used  to  prey  (not  accord- 
ing to  the  Common  Preyer)  but  lie  used  to  go 
to  church,  and  he  did  pray  ibr  the  king  very 
earnestly,  and  heartily,  as  they  say ;  he  came 
there  in  the  year  t6(i4,  and  he  continued  there 
seven  years,  and  they  always  looked  upon  him 
to  be  wcU-indincd  to  the  government 

Then  you  have  an  account  of  three  servants 
that  lived  in  the  house ;  one  lived  tour  yean 
with  him,  and  that  she  freqwcntiy  hcai  d  him 
pray  for  the  king  (for  I  wouki  not  willingly 
fv^g^  a  word  tl»t  should  make  fur  tlie  pri- 
soner's advanta^),  she  said  he  prayed  as  ear^ 
nestly  for  the  king  as  fur  liis  own  soul,  with 
as  much  zeal  and  earaestncss  as  be  oonld  do ; 
this  is  what  she  says.  ^Ind  the  second  lived 
with  him  three  years,  and  she  cloes  rema^ 
particularly,  tliat  one  time  being  in  private  in 
his  own  doset,  at  prayer  by  himself,  she  heard 
him  v«y  earnest  m  preying  tor  the  kiug :  so 
that  lie  would  onra  it  as  improbable,  and  an- 
raatonahle,  to  bdieva,  that  ift  he,  in  his  pri%iit» 


251'j     STAT£ TRIALS,  56 Charlcs  II.  l6H^Trmi o/Tkman  Rosewrn,    [25S 

fkmilviaiid  bybiroself,  sbnuM  sofmrnr^l^*  fyray 


for  tfie  king  (which  was  nnvrr  inteiidt d  to  lie 
heard  hv  any  bod v,  and  rnmr  tu  lie  thus  heard 
bv  acculent),  he  should  in  piiblii*,  lit!tbre  a  ({rent 
cfinfrregatioD,  atler  such  w'(n*ds  acfainat  the 
kinn^  and  govenunent  an  are  pretended  againit 
him .    This  is  the  uae  he  maRcs  of  th  a  I . 

Then,  (jfentlemen,  yoii  ha\p  likrwiiir  after- 
wards, the  tentimonv  of  thcisi*  two  witne^iirii 
thai  have  been  cxaininrd  beftfvre,  that  i^,  31  r. 
AtkioMtn  and  Mr.  Kmith ;  that  whereas  ynu 
seem  to  say,  sav!i  he,  I  made  n  ^rrat  refliTtion 
upon  the  late  kingf,  and  his  present  majesty  ; 
it  was  so  far  from  that,  that  I  nseil  to  teaeh 
anon  the  SOth  of  January,  and  then  to  prrarh 
obedience  to  the  kin|Qr,  and  to  pray  for  the  kin{r« 
and  make  sharp  ihrectives  and  refleetinns 
upon  those  that  had  been  conc:enied  in  that 
horrid,  barbarous  murder  of  the  late  kiner,  of 
blessed  memory  ;  so  that  I  cannot  be  tlinujo^tit 
to  encoura^  such  tbin^rs  as  these,  when  I  uied 
to  preach  to  my  auditory  such  doctrine,  as  I 
BOW  tell  voii  of.  This  w  the  siihstance  of  that 
part  of  the  evidence,  as  near  ns  I  can  reiuem- 
ber,  and  recollect ;  yon  have  taken  notes.  |^n- 
tJemen,  yourselves;  you  will  be  able  for  to 
nakc  observations,  according'  to  what  notes 
you  have  taken. 

Then,  f;entlemen,  here  are  18  witnesses, 
that  he  has  called,  to  endeavour  to  persuade 
you  to  a  disbelief,  and  gain  a  discredit  as  to 
the  witnesses  that  arc  produoeil  against  him. 
Now  as  to  that,  which  was  offered  by  the  Arst 
witness.  How ;  that  w  as  but  by  a  hearsay,  he 
knows  nothinjBf  of  his  own  know  leil^ ;  for  my 
brother,  sir  ThomaN  Jenner,  he  f^ven  you  an 
account  of  all  the  questions  that  he  was  asked 
about;  that  she  iie\er  did  say  that  slie  was 

S resent  at  the  conventicle,  hut  that  Mrs.  Uathoe 
ad  conft^KS'd  it  to  her;  and  upm  that  con- 
fession hlio  Wits  conviitiil.  Now  ;>entleinen, 
it  is  a  very  untoward  thing  in  this  matter,  that 
Mrs.  liathoe,  it  is  plain,  used  to  have  conven- 
ticles, and  she  is  the  widow  of  a  non-confunnist 
preacher,  and  this  woman  wa^  so  far  from  snv- 
mg,  thai  she  was  there,  that  she  on!v  insisted 
upon  it,  that  itlrs.  Bathne  had  oontrSKed  it  to 
ber.  8o  likewise  you  have  boen  told  conceiii- 
ing  that  business  of  Mr.  Hales,  the  cun«entiele 
at  his  house,  on  the  ]3th  of  July ;  it  was  so 
fu  from  her  swearing  that  Mr.  How  wns  then*, 
that  though  he  was  lueutkmed,  yet  she  refused 
before  sir  George  Treby  to  swear  that  there  was 
any  such  conventicle,  or  that  he  was  the  man ; 
•he  did  not  know  the  man,  and  conld  not  say 
may  thing  to  him.  And  iny  brother  Jeimer 
being  convinced  that  there  nught  be  a  mistrte, 
that  there  might  be  no  such  conventicle  at  Mrs. 
Bathoe^s,  went  as  far  as  be  could  to  retrieve 
it ;  but  it  seems  it  was  past  from  him  into  the 
dark  of  the  peace's  hands;  I  cannot  bay  any 
thing  to  it  V  hut  if  ytni  are  satisfied  that  there 
was  no  such  conventicfe  at  all,  all  that  can  be 
•aidy  is,  that  the  old  woman  belied  herself,  and 
ny  brother  Jenner,  as  to  an  aoomnmodation 
between  them,  dkl  resolve  to  do  what  he  couM, 
ttd  promised  to  epeak  to  the  dcrk  of  the  petoe : 


not  but  that,  for  any  thing  yet  appears,  this 
woman,  thai  is  here  brought  aa  a  witness 
against  Mr.  Rosewdl,  did  swear  trae,  timt  that 
other  woman  did  confess  to  her,  that  there  was 
such  a  conventicle;  they  indeed  have  endea* 
^Tiured  to  evince  there  was  no  such  conven- 
ticle. I  must  leave  it  to  3011 ;  for  nothing  ap- 
|iears  clear  of  the  one  akle,  or  the  other. 

Then,  gentlemen,  as  concerning  her  talking 
with,  and  abo*it  one  Cjames;  wherein  you  had 
an  aecinint  given  you  by  one  Harvey,*  and  he 
advised  to  give  innney,  rather  than  to  lie 
troahle«l ;  hut  the«'  would  not  give  money. 
Now,  for  tliat  the  whole  answer  (that  ii  may 
be  gi%en  together)  is.  th:it  you  know  tlia  pro- 
serulor,  in  these  cases,  has'a  share  out  ot  the 
lienaliies  that  are  incurred  by  conventicles; 
and  though  it  may  be  that  it  was  not  so  well 
done  by  such  informations  to  compoimd  penal- 
ties, yet  it  is  no  evil  thing :  for  if  1  will  choose 
to  inform,  or  not  inibrm,  there  is  a  right  in  roe 
to  a  part  of  the  |)enalty  arising  from  the  offence : 
and  though  it  be  not  a  coniroendable  thing, 
yet  it  is  not  a  criminal  thing  for  me  to  coin- 
pound  it ;  fin*  I  do  not  observe  that  tliey  aro 
proved  to  be  a  people  that  do  lue  to  go  to'con- 
venticles. 

Then,  Gentlemen,  there  issomethingto  be  ob- 
served cimcerning  the  evidence  of  Cartwright : 
He  comes  and  telTs  you,  that  lie  was  by,  ami  one 
of  the  |>er8ons  that  went  along  with  )ini.  tteiith 
to  several  pkices,  in  order  to  make  convictions 
of  |ieraons  for  conventicles;  and  she  would 
have  him  swear  such  and  such  conventicles, 
tnat  she  would  dictate  to  biro ;  and  she  pro- 
mised, and  offered  to  swear  for  the  conviction 
of  conventicles,  when  she  was  not  there :  And 
this  was  a  great  while  ago ;  but  nobody  heard 
a  word  of  it  till  now,  anil  that  when  Mrs.  Smith 
««as  engaged  in  this  prosecution  against  Mr. 
llosewcll.  Now  when  we  mec*t  with  this  sort 
of  fieopte,  we  ought  to  consider  of  the  nature 
of  their  evidence.  It  is  certainly  a  very  im- 
probable thing,  that  any  person  should  como 
and  tell  him,  1  will  be  ^uil^  of  perjury,  1  will 
b«;  lorswoi'ii  lor  you,  it  you  will  be  turaworn 
lor  me.  It  can' hardly  be  believed  thai  any 
iKMly  should  sa)'  .w  to  a  fellow,  tliat  you  see  is 
likely  enough  to  detect  any  such  to  ing  it  it 
should  be  for  his  adtanta^jne:  And  it  had  b-eu 
his  duty  (if  he  had  been  an  liom^st  man)  to  have 
discovered  this  to  a  magistrate  iinniediateU, 
and  detected  it,  wi  as  that  the  villainy  should 
have  been  piiuiHiicil ;  not  to  come  nnd  serve  a 
turn  upon  such  a  trial,  just  us  this  is.  And  there* 
lore,  gentlemen,  I  do  not  like  such  accidental 
witneKS4*s,  that  seem  to  drop  (as  it  were)  out  of 
the  clouds,  and  we  can  have  no  account  of  tiieni 
belbre.  You  ha%'e  no  satisfactor}*  reason  how 
becomes  in  now  to  make  this  discovery.  Here 
you  have  several  other  witnesses,  that  were  be- 
fore, that  give  some  account  of  her  liehaviour 
in  thew  matters. 

As  to  the  conviction  that  they  talked  ol\  upon 
the  13th  of  July,  several  witnesses  give  yon  an 
account  of  the  matter.  Firet  of  aU,  it  is  very 
apparent  by  that  book  that  is  produced,  that 


SjS  j  STATE  TRIALS,  36  CuakLES  II.  l6B4.—for  High  Tritt^. 


[251 


there  was  a  oonrenticle  the  18th  of  July,  and 
it  was  at  Mr.  Hudson^s ;  but  iiidtfetl  it  was  not 
at  3Ir.  Ualea*s;  ami  it  is  not  alWdgcd  here  by 
her  tliot  it  was  so.  And  for  that  other,  my 
brother  Jenner  gl^tB  you  an  account,  that  upon 
the  confession  of  Mrs.  Bathoe  there  was  a  con- 
*ictk>n  ;  but  there  was  no  such  confiction  of 
Hales  in  tlie  cose,  but  only  of  Uallioe ;  as  ap- 
lieani  by  the  record  which  hath  be^  pn>duced. 

Then,  |rentleinen,  tlie  next  question  is  con- 
cerning the  clerk  of  the  peace,  and  the  writing 
that  they  talk  of;  whien  makes  nothing'  one 
way  nor  the  other.  Then  there  are  two  wit- 
nesses, Drew,  and  the  other  man,  that  met  with 
this  woman,  Mrs.  Smith,  in  Grub-street,  in 
order  to  make  a  composition  for  penalties 
for  ifoiii^  to  conrcniicl^ ;  and  they  find  out  a 
fellow  tbnt  us(hI  to  go  to  conventicles,  and  thev 
frighten  him  into  a  composition,  ami  so  much 
as  they  say,  were  paid  jierhaps,  and  he  ou^ht 
to  ka\*e  paid  more :  t)ut  it  is  pliiin,  he  used  to 
go  to  couvrnticlcs ;  and  it  is  pretty  odd  that  he 
should  be  pirkcd  up  on  a  sudden  there,  on  this 
side  the  water,  to  discover  tliese  practices,  at 
the  instigation  of  the  prisoner  at  the  l»ar,  who 
lives  at  such  a  distance  on  the  other  side  of  the 
water. 

Then,  gentlemen,  as  for  Mrs.  Iligpfcnson,  I 
can  only  say  this,  she  says  nothing  to  the  pur- 
pose, tliat  is  either  material  for,  or  against  the 
prisoner ;  for  she  said,  she  knew  nothimr  iS  her 
own  knowledge ;  and  all  that  she  did  say,  was 


but  hearsays  and  reports,  not  by  way  of  lU/wn-     will  examine,  atid  look  into,  as  well  as  you 


rilghi  accusation  against  the  person  slio  was 
produced  against.  And,  t;cntk'men,  you  are 
to  consider,  tluit  hearsay  ami  rfpoi-t  i>*  wo  vsi- 
dencc  at  all ;  but  it  niu.st  be  what  the  witnesses 
know,  and  say  of  their  own  kn(»wltnlg»*. 

The  next  us  a  u  (irttiy  gfutlemaii.  sir  John 
Talliof,  and  as  to  whaUoe\er  he  sai*l,  or  any  of 
his  family  told  him,  except  ho  knn\^ft  it  of'  his 
uwn  kuowlet!«cc,  that  is  no  manner  of  rM«leni'e 
at  all  to  take  oflf  the  credit  of  Mr^-.  Hilton. 
liut  what  she  herself  did  k:iv  (if  it  can  !ic  tH«.ti- 


irreguhuity  in  the  family.  If  indeed  they  ha4 
questioned  an;^  of  the  servants,  that  were  more 
conversant  with  her,  and  taxed  her  of  any 
thing  that  was  evil,  then  it  had  beea  a  mucn 
more  probable  exception  -,  but  to  have  people's 
reputations  blast(>d  barely  by  tittle-tattle,  and 
stories,  after  persons  are  j^dc  out  of  a  family, 
where  they  have  lived  tor  many  years,  is  a 
matter  of  very  dangerous  conscouence;  and 
any  man  in  tlie  worUI  may  be  iiiiured  in  hia 
credit,  if  such  a  thing  be  permitted.  What  sir 
John  Talbot  speaks  of  his  own  knowledge,  that 
is  evidence,  and  we  would  hear  it,  andgi\e  all 
due  regard  to  it :  But  what  \«as  spoken  of  con- 
cerning Hilton,  before  she  was  married ;  what 
the  rest  of  the  servants  said  concerning  her ; 
or  the  general  reputation  that  she  had  in  the 
family  ;  that  is  no  evidence  at  all. 

Gentlemen,  in  the  last  place  there  is  a  wit* 
ness  produccti,  one  Dillingham ;  and  she  pre-* 
ten:^s  that  she  is  a  woman  of  a  very  ill  reputa- 
tion ;  and  that  she  would  have  hired  her  (as 
she  would  have  it  believed)  to  have  swoni 
against  several  people.  Now  as  to  that,  slie 
would  have  done  exceeding  well  to  have  made 
a  discovery  of  this  before  this  question  ;  and  it 
had  been  tier  duty  so  to  do;  and  not  now  to 
come,  and  drop  in,  just  when  this  quetition 
comes  to  be  debated  before  you :  That,  gentJe- 
men,  draws  a  suspicion  along  with  it,  and  a 
\ery  great  one :  But  I  must  leave  the  whole 
matter  to  you,  which  I  do  not  question  but  you 


can.  Thus  1  have  offered  the  e\-idcncc  that 
has  been  given  on  the  one  side,  and  on  the 
other,  in  point  of  fact. 

Now,  gentlemen,  there  are  some  remarks 
made  by  Uie  prisoner  at  the  bar  (as  God  forbid, 
but  he  should  have  the  advantage  of  whatso- 
ever can  I»e  obseiTcd  iiiwn  the  e»  idencc  given 
against  liiin),  ihvd  is,  he  makes  a  dilfcrencc 
b>  t\u^cn  ilie  ti^timoiiy  of  th(!  one  and  tiie  other 
of  liu'se  witnesM  >,  about  i\w  'JOlh  or  21&t 
of   CientMs:    lliU  tl;c  i»nc  saitl  the  '21st,  the 


fiMl)  i«<  t'\ idencc  ajjuin-'t  her.  If  she  <-n-.f:'rl  |  oihrr  tiin  V^Hh.  Now,  it  j*:  to  be  observed,  as 
that  she  lind  any  de«.inn,  or  was  rnuntf-d  in  1  ii-^^bven  saiil.  that  .shu  that  said  the '^Olh,  which 
any  practice  to  lieUay  the  \r:i:n!>;'  ludy  '>ii'  J'Atn  ;  V'^-^  the  sccuihI  v.itiw  ..v>;,  said  it  was  either  the 
Talbut  talksof,  ttiatiii(!ee(i  Isa  \(rv  *«'Vi!  thiiic;-.  I  '.'(Hh  or  tiu^  '2 1st:  and  A  7rs.  Smith  said  it  was 
lint  whatsi»over  were  the  ajtpreWr.hidns  uF  i  so  to  the  l>est  of  }u*v  rcni'jmbrance ;  but  it  ap- 
otliers  concerniuic  her  ^Iiare  in  th.t  inaite;*,  or  |  pears  to  }>e,  .nnd  so  I  perceive,  by  all  the  wit- 
any  of  the  little  thin<^  that  thiv  talked  of  eon-  .  nesses,  u^n  the  '^Oih  ;  j^o  that  as  to  her  it 
reming  mistress  II ilcou,  bcfur**  she  iutermar-  {  rin»ot  b<.>  veiy  ninterial,  because  she  docs  not 
rieil,  it  can  sitifuify  but  vtrv  liiiie  in  tiiis  m-'t-  '  swear  positively  either  the  one  or  ^he  other. 
tcT.     .And  when  we  ask  •  ir  John  Talbot  the         Then  gentlemen,  there  is    another  thing, 

should  talk  of  one  Weldy,  cap- 
.aptain  Daniel  Weldy,  when  it 
was  not  U  cldy,  but  his  name 
contrivance  while  she  1i\«<l  thei-e  t'n  ten  years  was  captain  Daniel ;  which  T  think  can  go  no 
together;  and  it  is  |treity  bard  iu  imsoiuc  in  !  great  way  in  the  case.  She  is  not  acquaint* 
such  a  case,  if  she  had  lieen  such  a:i  uvil  per-  j  ed  with  the  man  himself;  she  tellt  you  one 
sou,  as  they  wonM  n'prestiit  her,  in  that  time,  <  part  of  his  name  right ;  describes  the  houie 
that  it  had  not  appeared,  so  far  at  least,  as  that  !  \n  all  the  pails  of  it ;    and  speaks  of  the  cir- 


ICT.     .tmi  When  we  asK  •w  jo'.in    laitiot  the  men  genticmi 

question,  he  cannot  trive  .my  satisfactory  ac-  '  that  is,  that  she  kI 

count  of  it ;  for  he  sa>s  plainly,  he  hail  no  con-  )  tain  Weldy,  or  ea 

vernation  with  lier.      It  s<  enis  it  was  not  a  |  seems  his  name  v 


die  had  been  disi^har^^ed  the  scrvif*e  long  be- 
fore: For  sir  John  Talhot  is  a  person  that 
cannot  be  thousfht  to  permit  any  thm^  of  ill  in 
his  family.  lUit  yrt  wiihal,  he  cannot  know 
all  that  |Kii»sefl,  any  more  than  any  of  you,  of 


cuinstaiice  of  his  beintr  at  sea,  and  being  prayed 
fqrhy  Mr.  Rosewell;  therein  they  do  both 
agree :  So  that,  though  she  apprehended  thai 
his  name  might  be  Daniel  Weldy,  ^-et  it  is  td 
far  right  taoogh  that  it  was  one  captain  Di^iel; 
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ami  Ihat  there  is  a  vcrv  small  minute  differ- 
ence, that  it  will  make  little  oiie  way  or  other. 

Then,  gentlcitien,  hu  insisti  uyon  the  diflfer- 
cnce  betwef*n  tiicir  e»idi'fii*e  amnit  that  cir- 
cumstance, whether  it  was  all  u|ioii  one  entire 
aubject ;  or  |Uirt  one  nart  of  the  day,  and  part 
the  other.  One  of  tneni  »a}  s  it  \\  as  not  an 
entire  disi'ourse ;  for  thut  ulioiit  the  rams- 
horns,  and  the  broken  platters,  and  tho  stone 
in  a  slinijf,  was  after  two  oarlock,  afler  the  in- 
ters al  that  hail  been,  and  the  siiace  of  time  be- 
tw«H'n  the  discourse  of  tlic  Kin^^^s  evil,  and 
those  other  things ;  and  therelbre,  says  Mr. 
Koxt'well,  w  heri*as  she  pretends  that  it  was  all 
spoken  at  the  same  time,  just  as  it  is  laid  in  the 
indictment,  that  cannot  he :  and  so  it  ap|iears 
npon  hisown  evidence.  Now,  says  that  woman, 
1  cannot  bO  well  tell,  whether  it  was  forenoon 
or  aftt-rnoon,  and  truly  thev  ini&|[ht  call  it  fore- 
noon, because  they  had  nefthcr  eat  nor  drank ; 
ami  savs  the  w<»iu:in,  wi*  reckon  that  its  frre- 
noon  till  after  wc  ha\r>  dined;  and  she  caimot 
t'^ll  whfther  it  u as  in  the  Psahiis,  or  ulii  ilior 
it  was  u|Kmthe  i  haplcr ;  hut  it  was  in  that  dis- 
iHiuiv  that  he  held  that  day.  She  diK?>  «;ene- 
rally  apply  it  to  the  whole;  and  Ihat  in  the 
day\  disiHiurse(all  which  time  she  staid,  till  all 
wua  o\er)  •'ueli  words  tlid  pa.v».  ^l)u  hsive. 
Iieanl  the  dillerence  that  is  between  the  two 
wituesses,  and  you  did  u'ell  to  (.^onsicler  of 
It,  if  you  think  there  is  anv  Uiing  material  in  it. 

Gcaitlemen,  I  must  contcsa  it  cairics  a  notable 
aort  of  testimunv  in  it,  of  which  you  arc  judt^es 
and  will  weigh  U  according^  as  it  ou^it  to  lie 
weiahed.  First,  That  these  nenule  should 
luckily  hit  top^ether  conceraingf  tne  kintr's  cril, 
and  tliat  there  was  such  a  discourse  a^i  is  laid  in 
the  Indictment  aliout  it,  and  of  the  iirophet^s 
graving  for  the  people  for  the  cure  of  tuc  king's 
erif  and  then  they  shotdd  be  immediately  healed. 
And  on  the  other  side  it  is  pretty  stranu^  (as  he 
tiri^s  fill'  hiniscU)  that  that  should  Ik:  peru'it- 
isd,  \i  hit  li  he  spoke  concerning  the  prophet's 

{irayiiK*-  li>r  the  kin^;,  and  thereupon  his  hand 
K'iu*];:  healed,  vhei.  by  the  pinpht-ts  lia^c  the 
honour  inn  he  says)  iKouietiuiOs  by  prayer,  of 
curiusT  the  kind's  evil:  :.^t  that  comLthinir  or 
etiKT,  there  is  in  the  niuti.  r,  ihat  ui  c:*  a  un»'h- 
ty  coiiiiteii-incu  to  wluil  the  witnesses  speak. 
'fhere  is  a  ccitnin  soitof  uccahion  ^i%eu(:i  ;<iric 
M'ould  sa\ )  for  such  e\prc>sions  us  t(i*\  {u',\c 
testified,  in  his  discourses. 

Then,  whrti  they  come  to  talk  concern  in  i^* 
the  rams-horns  and  the  platters,  the  witn4'>><*s 
say,  we  hearil  notliin;^  concei'niu!jf  plattei-s, 
niiicli  less  of  ])ewter  platters  ;  no,  it  was 
broken  pitchers,  and  that  was  «K*e:isioned  by, 
aii'J  had  relation  to  ata.vt  (sa\s  3lr.  K«iseweil) 
about  (j'ideon,  howea*ily  he  discomfited  l]ii! 
Philistines*  ariuy,  and  there  was  no  such  i!rni<^ 
as  any  discourse  eoneerniii^  fht*  kiiiif,  or  tlie 
^iTcrnnu'iit  oranv  r."!.tl ion  thereunto;  it  ua< 
only  a  phrase  used  by  ine  in  the  pulpit,  to  show 
how  g>ieat  a  matter  uiijj^ht  be  done  by  liu'e 
means.  And  so  hkt'.vise  eonceniint;;'  tliA  stone 
HI  the  sling',  that  \mtiir  an  occasional  instuiice 
tuu  what  great  mirucUsi  h^ve  been  broii^bt 
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about  by  little  means  and  circumbtancres :  I 
have  instanced  in  that  (says  he)  how  David 
killed  Goliath  with  a  stone  out  of  a  slin^f ,  and 
that  our  Saviour  Jesus  Christ  eun^l  the  blind 
man  by  a  little  spittle  mingle<l  with  clay.  S(>  th:«t 
he  would  insinuate,  that  those  wonis  that  were 
s^ken  were  not  with  anv  such  iiitenti(m  as  the 
kiu;^ *s  ooansel  would  make  it,  and  iisthe  indict- 
ment insinuates ;  but  only  in  a  conmion,  onlinarv 
preachment,  as  inferences  from  such  and  sueh 
scriptures.  And  whether  this  that  lie  talks  of, 
was  the  discourse  he  held  at  that  time ;  or 
what  the  witnessrs  sfieak,  must  he  left  to  you ; 
they  having  sworn  it.  And  this,  as  I  talle  it, 
is  the  substance  of  the  evidence  given  by  the 
one  and  the  other  side. 

Then,  gentlemen,  Mr.  Rosewell  put  the 
c^uestiou  in  the  morning,  and  he  .scein4>«l  to  in- 
sist very  much  npon  it  in  p(»int  of  law,  that 
the  disconrs(*9  of  a  madman  cannot  be  treason. 
It  is  true,  that  such  discourses  cannot  lie  trea- 
son, if  you  take  madmen  in  the  tnie  scns^*, 
that  the  law  commonly  takes  it.  .All  traitor*, 
all  knaves,  and  >ilhuiis,  arc*  soini*  x«ay,  anil  in 
scnnc  sense,  niadmni ;  for  no  fierson  can  a<'t 
with  any  reusrui  in  any  such  aflairs.  Trpasoit 
is  not  to  be  comniittcd  n|ion  the  foundation  of 
reason.  Then  fore  U|)on  his  asking  of  the 
fpic^tion  of  thf!  witn(?sses,  what  reason  there 
\«asforliim  to  use  such  expressions;  1  told 
him,  you  did  it,  according  as  the  indictmeot 
says,  which  is  drawn  accenting  to  the  prescripts 
of  the  law,  by  the  instigation  of  the  devil ;  yoii 
did  it,  not  only  without  n;ahon,  but  against  rea- 
son. Hut  if  ilie  bare  sh)  ing  that  it »  as  against 
rcasfin,  and  that  thcrelure  a  man  was  a  mad  • 
man,  would  serve  tin?  turn,  there*  would  be  no 
traitor  acconliii!r  to  that  rule  :  liecaiisc  evt-r\ 
traitor  would  In^  a  iiudman.  K«cry  ti-aittir  i^ 
a  madinrui  ;  but  every  madman  is  not  a  traitor. 
A  iiiiidiiian  in  our  common  acceptation,  is  on:* 
that  is  c.ipti^ateiliii  his  senses,  not  one  that  i« 
corrupt  ill  his  will  and  affections,  which  mii^: 
be  the  definition  of  a  traitor  :  so  that  the  nr:::i  - 
ment,  I  must  tell  you,  is  fallacious.  K>eiy 
man,  that  is  i!epraved  in  his  mind  and  affections, 
is  a  madman,  so  as  to  be  an  enemy  to  the  go- 
leinnient,  or  to  mankind;  but  he  is  not  such 
a  ihadninn,  as  is  commonlv  meant  bv  that 
word;  osk*  \thrise  words  may  be  mistaken, 
liecaiiMj  of  some  disciniiTin  his  understamlin;* , 
so  as  to  Im*  e\(Misi!i|  from  the  accusation  ot 
trtniMHi.  Therefore  whatsoever  consc<picnce 
there  may  lie  of  il.o  thinyf,  I  must  tell  yon,  all 
men  that  talk  after  this  rate,  that  this  |H*rson  is 
accused  to  ialk  in  his  pulpit,  they  are  every  oiu- 
traitors,  and  so  madmen  ;  for  every  traitor  is  a 
madman :  and  if  in  case  Mr.  ^tosewell  1h- 
guilty,  he  is  in  that  sense  a  madmtm.  It  is 
true,  in  oiIkt  thinss  you  find  him  a  man  of 
lery  notable  understanding,  a  nianofa%t-r\ 
great  insiiinatifm.  one  that  has  a  great  deal  o1 
knoH  ledge  in  the  tongues,  looked  uiN>n  to  b<^ 
a  very  learned  and  ing<;nious  man  ;  who  was 
tb.ought  lit  to  la*  a  tutor  bi  Sir  Edward  II un- 
g«.Tlord's  children ;  and  has  bail  very  many 
h^arned  discouries,  and  shewn  himself  to  be  a 
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man  of  rery  ffreat  piirts.    Thoiigrh,  if  lie  be  a 
traitor  upon  this  evidence  that  is  ^iven,  he  is, 

*  ^a    noniini».'    a    tRiifnr     nml     nnnciHiii#<iifIt.-    a  ! 
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CO  nomine,'  a  traitor,  and  consequently  a  i 
nadman,  tor  preachinfr  and  publishin<7  such 
doctrine  as  this,  that  will  not  serve  t(»  excuse 
him  frotn  his  treason  :  but  the  rather,  because 
be  is  a  man  of  so  much  learning^.  It  ug^  uvatcs 
the  treason,  as  it  must  needs  do  to  any  body 
ID  tlie  world  that  r.<insidors  it.  For  he'  under 
that  pretence  uffennt^  to  preach  hi<  doctrine  as 
gospel -truth  to  i^uoi*aiit  pr:«jplc,  it  seems,  300 
ur  moiv,  of  all  trades  and  pcrsuasiuiis,  i\hose 
duty  it  was,  according  to  law,  to  have  l>een 
then  at  church;  men  of  strength  and  ability  of 
body,  as  tliey  appear  to  be,  for  the  stirvice  of 
the  $;overnment ;  tor  these  people  to  be  tie- 
iMUieheil  into  sucli  doctrines  as  these,  of  stand- 
ing to  their  principles  against  the  <ruver(iment, 
the  more  learned  the  roan  is,  the  greater  and 
Uackcr  is  the  crime  of  that  man  that  is  fruilty 
of  it.  God  knmvs  whether  that  be  Mr.  Ito.^.o- 
well's  case,  and  you  that  are  of  the  jury  aw  to 
try  it :  to  do  it  under  preleurc  of  preacfiiu^  the 
£08|iel  is  the  worst  way  of  dointi;  it  thuteuuld 
be  taken  ;  to  quote  scripture  for  rebellion  adds 
to  the  crime,  as  it  did  V}  that  of  those  black  \  il- 
lains  that  were  concerned  in  the  murder  of  t.ur 
iaic  dread  sovereign,  who  has  iN'cn  so  olUn 
mentioned ;  they  were  fx^'nerally  tlie  preaciii  i*s 
«f  the  late  times  that  contributed  to  that  iK'Hid 
Ttllainy. 

Gentlemen,  it  is  notoriously  known  to  you  in 
this  aeeursed  late  hellish  conspiracy  against  his 
sacrcil  and  mast  merciful  uiajcstV,  our  sove- 
reign that  now  is  (whom  I  pray  bml  ]o*a^'  to 
rei|i(n  over  us)  those  thut  had  an  hand  in  the 
intention  to  destroy  him,  and  his  royal  brother, 
were  a  great  many  of  thoni  black-coat  dissen- 
ters to  the  church  of  England  ;  and  I  cannot 
say  I  know  any  one  member  of  the  church  of 
England  that  had  any  hand  in  it  at  all.  Ilnw 
many  of  them  stand  n(»w  convicted  by  outlawry 
tor  that  bloody  treason,  I  won't  say  all  parsons, 
but  gencraii\  all  of  th<'iu  dissenters ;  and  we 
know  these  are  those  hose,  pmtliirate  viihtins, 
always  maile  u^^e  of  in  these  base  sinks  of  re- 
bellion. And  tiit>y  are  the  common  sewers  of 
faction,  these  convcntK-les  are,  and  cd' treason 
anil  conspiracy  a&r:unst  the  government  in 
ehun*h  and  state,  d'od  be  praiseil,  we  Iiaxe  a 
relii^ion  that  teaches  us  niueh  better,  a  religion 
establishi*«l  by  tin  laws  of  tin*  hnd,  and  with 
that  decency  of  worsliip.  and  care  ui'  the  souls 
of  men,  that  may  brin^  us  all  t)  hc:>.v(n,  hv 
tlie  grace  of  Ciod,  if  we  please  to  hearken  to 
the  dii  tatev  «•!'  it,  and  to  niin.l  v  luit  is  iiijoiiicd  j 
us.  our  duty  I»y  l!ie  law  ;  hut  when  people  are 
once  delufled  by  the  iiisinontion  of  such  false  \ 
teacheiis  a:iil  nin  inti»  tsu'tion  and  discontt  iv,  ( 
then  they  \\  ill  soon  run  iato  rebelhon  too.  And  I 
speak  this,  tlie  rather  to  deter  and  uive  w:irn- 
ing  to  otluT  people,  tn  have  a  care  how  they 
come  near  such  places,  and  such  practices, 
tlian  to  ati'ect  you. 

Gentlemen,  here  you  have  had  three  wit- 
nesses examined  against  the  prisoniT,  who 
•tands  accused  for  a  crime  of  bigh-treason.    1 
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must  confess,  I  have  taken  up  a  great  deal  of 
the  time ;  and  a  great  deal  of  the  time  was 
taken  up  before  ;  but  there  is  no  time  too  long, 
wherein  a  question  of  so  mighty  moment  us 
this  is,  is  to  be  decided  :  the  govenimcnt,  the 
preservation  of  our  king,  the  preser^'ation 
of  our  religion,  the  preservation  of  our  laws, 
are  all  mncerne<l :  tor  by  the  destruction 
of  our  king,  and  of  our  goverinrnt,  our  re- 
ligion, and  .all  that  is  near  and  dear  to  ua 
in  the  world,  will  run  a  great  hazard,  if  not 
come  to  a  total  destruction ;  and  J  am  sure 
it  did  come  near  to  it  in  a  former  time,  by 
this  very  sort  of  way.  Therefore  1  injoiii 
you,  in  the  pres«-nee  of  the  Almighty  God,  let 
neither  displimsure,  nor  any  sort  of  personal 
animosity,  m  any  tiling,  that  has  been  contract- 
ed by  hearsiiy  trom  abroad,  nor  any  imagina- 
tions thr.t  have  been  suggested  here  without 
proof,  any  way  direct  you  iii  the  consideratioit 
of  this  cause  against  the  prisoner  at  the  bar. 
But  go  aci*ort!ing  ta  the  e^  idcnoe  that  has  been 
here  before  \  ou,  on  the  one  side  aud  on  the 
other  side.  For  as  «>n  the  one  siile  you  are 
not  to  be  eornipted  by  ctMuuion  t&lk,  or  any 
prejudice  against  a  party  or  a  faction ;  so  are 
you  uot  to  be  milled  hy  any  affirmation,  or 
retleciion,  or  comment  that  the  prisoner  baa 
made  or  suid  for  himself,  other  than  what  is 
sup|»oiied  by  l!ie  te-^limony  of  tliesc  witnesses' 
that  he  Lis  prmlncc  d,  anil  w  hose  evidence  is 
led  to  you  to  f*oiisider  :  for  you  must  not  be 
led  by  any  clreunislnnces,  or  by  discourses, 
but  what  is  sworn  on  the  one  side  for  the  king, 
or  tcstificfl  on  the  other  for  the  prisoner.  Ami 
theretbre  I  can  with  all  freedom  and  zeal  for  the 
government,  and  all  due  compassion  to  the 
prisoner  at  the  bar  (whom  with  all  my  soul  1 
am  sorry  to  see  accused,  or  indu'ed  any  man, 
of  such  a  crime)  leave  this  matter  fntirefv  upon 
the  evidence  that  has  been  gi^en.  And  though, 
I  say,  I  am  soiTy  to  see  him  accused  ;  yei 
sucK  transgi-essions  are  aggra\  ated  now,  wfien 
we  live  in  an  af^c,  wherein  we  have  all  peaen 
and  plenty,  while  the  rest  of  our  neighbours 
are  wallowing:  in  their  bhmd  round  about  us ; 
some  we  have  h«*ard  of,  are  brought  to  the  ne- 
cessity (d*  eating  the  most  tilthy  and  basest 
animals,  that  never  was  designed  for  tlie  footi 
of  man ;  I  say  when  all  our  neighbours  are 
groaning  under  the  miseries  of  war  (blessed  be 
God),  vie  live  and  slee]i  quietly  under  our  own 
\  ines  ;  we  enjoy  the  benefit  ofbeing  subjerts  to 
a  gracious  king ;  we  enjoy  the  full  e\ti-nt  of 
our  laws,  which  are  suflieient  to  strenre  our 
liberties  and  properties ;  and  no  man  can  \m 
l.-ron'/ht  (no,  not  one  of  the  meanest  snhjectki 
tlie  kinc  lias)  to  such  an  untimely  end,  but  hy 
ilie  tr.i"  piethiuls  of  justice. 

lie  i<  to  be  tried  !iy  you,  gentlemen,  it  ho 
arc  gontlemen  of  quality  of  the  crunty  vthtM-e 
the  fact  is  alleilged  to  ?k*  committeil ;  n^tunst 
whom  he  miv!:lit  liaveniade  his  challenges  an-l 
exceptions,  if  he  hud  an\  reason,  ai>  he  flid 
against  the  others,  acconling  to  the  liberty  the 
law  allovi  shim,  without  any  reason.  .So  that 
you  stand  indilferciit  between  the  king  and  the 
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Brisoner  at  the  bar,  to  trv  thw  raiiiie,  whcfther 
ae  be  ffuilty,  or  not  guilty  ut'  Hie  tmsnti  ot' 
mrhich  he  suuiils  accuied.  In  case  the  late  m- 
tended  rebellions  and  insurrections  had  taken 
the  desienetl  eflfcct,  aecordini;:  to  the  doctrine 
preached  in  these  nemions,  of  stahdin^if  to  prin- 
ciplea,  and  overcoming^  enemies ;  and  wimt  so- 
Teral  of  his  l>rethren,  who  Ktand  imw  accnscd  of, 
and  are  upon  prosecution  (and  foroutrht  I  know 
etery  one  of  them  mig^lithe  nctiinlly  engaral), 
I  aav,  in  case  such  a  thing  Itail  been,  tliere 
had  been  nothing  but  cutting  of  throats  ^  there 
had  been  no  justice  for  any  subjeirt  to  have  ex- 
pected ;  no  methods,  or  procmlihgs  tA  law ; 
but  destruction  would  have  come  u|Mm  us  like 
an  armed  man. 

Therefore,  ^ntlcmen,  as  tlic  evidence  has 
been  lone,  so  I  hoiic  you  will  give  me  your 
pardon,  that  I  have  neeu  the  loncfcr  in  insisting 
upon  it ;  and,  accoi'ding  to  my  best  imderstand- 
iug  and  memory,  1  have  given  you  the  best 
account  I  can,  both  of  the  cvid«-uce  for  and 
>9Biiist  the  prisoner.  You  are  judges  of  tlic 
fact ;  and  I  pray  Gotl  direct  you,  and  guide  you 
and  your  consciences,  that  the  truth  may  be 
discovered  by  your  verdict. 

Roseweli,  Slay  a  loyal  subject  speak,  my 
lordi* 

X.  C.  J.  No,  Mr.  Roseweli ;  aOrr  the  Jury 
are  chai^j^ed  by  the  court  you  an*  not  to  say 
any  thing.  8wear  an  ofiicer  to  keep  the  Jury. 
[Which  ii:as  done.] 

Then  the  Jury  witlulrew  iuto  the  usual  room 
for  such  purposes,  to  consider  of  their  Verdict ; 
and  afienvards  thev  returned  into  couit. 

Clerh  of  the  Ci'oun,  Crier,  take  the  appear- 
anee  of  tniijury. 

Critr,  Sir  George  Slieers. 

Sir  Gearfiv  Shtvi  s.  Here. 

Crier,  Vous  ovez  Sir  George  Slieers,  -^c. 
[^^^  »o  of  the  rest. 

C/.  qfCr.  GenttemtUy  are  you  agreed  in 
your  Verdict  ? 

Jury,  Yes. 

Ci.  qfCr.  Who  shall  say  for  \ou  ? 

Jury.    Our  Foreman. 

C7.  ofCr.  Thuiuas  Uosfuell,  hold  up  ihine 
hand.  [Which  he  ilid.]  You  of  thi-  Jury, 
look  upon  the  prisoner.  How  say  you  ?  Is  he 
GuiKyof  the  nigh-treason  uht-i-eoV  he  btaiiils 
Indicted,  or  Not  Guilty? 

Foreman.  Guilty. 

CI.  qfCr  What  goods  or  chattels,  lands  or 
tenements,  had  he  at  the  time  of  the  high- 
treason  committed,  or  at  any  timfe  since,  to 
your  knowledge  ? 

Foreman.  None,  that  we  know  of. 

Hot.  Then  the  Lord  have  mercy  upon  the 
jury !  My  h»rd,  I  humbly  re(]uest  this  favour, 
that  they  may  be  asked  separalim^  whether 
thev  be  all  of  the  same  opinion. 

Jt.  C  J.  That  is  never  done,  Mr.  Roseweli, 
unless  there  be  any  difference  suggested  from 
amongst  themselves. 

Ro$,  I  ask  it  in  regard  to  ffaem  themselyes ; 
«r  I  hare  beard  maoy  timea  the  jury  go  by 


the  major  part ;  and  I  would  know  whether 
they  be  all  of  that  opinion.  Therefore  1  beg 
they  may  be  aski.'d  that  question. 

L,  C.  J.  Yuu  must  be  contented,  Mr.  Rose- 
well;  in  case  there  were  any  difference,  we 
should  hear  of  it  from  amongst  themaclves. 

CI.  of  Cr.  Tlien  hearken  to  }  our  Verdict,  as 
the  court  has  recorded  it.  You  say  that  Thomas 
Roseviell  is  cfuiltyoftlie  high-treason  whereof 
he  stands  indicted  ;  but  tliat  ha  had  no  g«>o<ls, 
chattels,  lauds  or  tenements,  at  the  time  of  the 
higit- treason  commiltcti,  or  any  time  since,  to 
your  knowledge,  and  so  you  say  all  ? 

Otimes.    Yes. 

C7.  of  Cr.  Gentlemen,  the  coort  dismisseth 
3'ou. 

L.  C.  J.   Marshal,  you  must  take  him  inle 
your  cuRto<ly,  being  now  convicted. 
*   Hits.   My  lord,  I  wouhl  heartily  b(*g,  for  the 
jury's  sake  themselves,  that  that  question  may 
be  asked  of  them. 

L.  C,  J.  We  must  not  indplge  any  innova- 
tions. It  is  not  usual.  You  may  a^k  them,  if 
vou  please ;  sec  whether  they  will  answer  you. 
\Ve  must  go  according  to  the  forms  of  law. 

Rot.  Then,  my  lonl,  ifall  tliesc  gentlemen's 
estates  were  joined  in  one,  1  would  net  change 
conditions  with  that  man  ol*  them,  who  should 
possess  the  whole. 

/..  C.  J.  Mr.  Roseweli,  we  must  have  no 
refl<Hiioiis  uptm  the  jury. 

Then  the  prisoner  was  taken  mway,  and  the 
court  broke  up. 

Die  Limte  94  No> .  1681.     B.  Regis. 
DoMLMs  Rl\  v.  Rosewell. 

Tliis  day  l^lr.  K«)sewell  being  brought  up  to 
the  court,  to  receive  sentence,  the  coort  pro- 
ceeded as  folKiws : 

I*.  C.  J.  Hrothrr  Jeoncr,  have  you  any 
tfaini;  to  move  ? 

iSerj.  Jenncr.  My  lord,  we  wail  upon  the 
prisoner  at  the  bar,  to  desire  judgment  upon  tlie 
runviction  tliut  was  here  the  other  day  for 
high-tiT^son.  ^ 

L.  C.  J.  Against  the  prisooer  at  the  bar  do 
yuu  mean  .'* 

Sei  j .  Jtn  nir.    Y  ts.  Si  p . 

JL.  C.  J.    Then  call  him  to  his  jud^rment. 

CI.  of'  Cr.  'f liomas  Rosewell,  hold  up  thy 
hand.  [W  hieh  he  did]  Thou  hast  been  in- 
dicted for  liigh-treason,  in  compassing  and 
imagining  the  death  of  the  kiug,  and  the  sub- 
versioii  of  the  gmernment :  Upon  that  in- 
dictment thou  hast  been  arreifrned  :  Upon  that 
arraignment  thou  hast  pleaded  Not  Guilty : 
And  for  th\  trial  thou  naat  put  thyself  upon 
God  and  ihy  country ;  which  country  nas 
found  thee  Guilty.  What  hast  thou  to  say  for 
thyself,  nlierLlbre  judgment  should  not  be 
giveu  i^iitsl  thee,  to  die  according-  to  the  law  P 
[Then  he  was  made  to  kneel  and  rise  again.] 

RosevelL  My  lord,  1  humbly  hope 
that  your  lordstiin  will  not  give  aentcBcc 
against  me  upon  this  indictment,  fouaideriBgf 
the  circmnstancea  ef  it,    Ihafe|»yfoM,]Are^ 
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tailed  to  this  hoaotmblc  court,  in  tbe  presence 
of  the  ipreat  God,  the  searcher  of  b^rts,  my 
innocency  in  this  case ;  but  I  have  been  found 
gnihy  by  the  jury,  on  whom  the  Lord  have 
mercy.  I  do  stdl  protest  my  detestation  and 
abhorrence  of  tlie  fact,  erun  in  my  very  soul ; 
and  I  do  humbly  b^  your  lordship  and  the 
coart  to  corapassionfUe  my  present  condition ; 
and,  with  humble  submission  to  your  lordship,  I 
would  enter  into  my  discpurse  upon  that 
hypothesis ;  for  I  wouM  be  still  taken  thus, 
e%-en  in  this  conriction  to  deny  the  thesis, 
that  I  ever  was  guilty  of  spcakincr  such  words 
as  are  laid  in  tne  indictment.  But  u|K>n  the 
hypothesis,  supposini?  that  I  were  (guilty,  I 
do  numbly  conceive  that  these  words,  as  they 
are  laid,  arc  not  Treason.  They  are  very 
foolish  and  ugly  words;  and  may  be  a  very 
great  misdemeanour  in  law  (if  true,  which  still 
I  must  over  and  over  again  insist  upon),  but 
they  are  not  treason.  And  I  beg  your  lord- 
ship will  do  me  the  favour  to  let  the  Indict- 
ment i»e  read  once  more. 

L,  C.  Jf.    Ay,  with  all  my  heart. 

Mot,  I  humbly  tliank  ^our  lordship  ;  I  de- 
sire it  may  be  read  in  Latm. 

JL  C.  J.   Read  it  to  him  in  Latin. 

Surrey  n.  Juratorespro  Domino  Rege  super 
Sacnmentura  suum  prxseutant,  &c. 

[The  whole  Indictment  was  read-] 

Roi,  I  humbly  thank  your  lordship.  There 
are  some  things  that  I  shall  ofler  to  your  lord- 
ehip  in  arrest  of  judgment  out  of  this  indict- 
ment ;  and  I  request  your  lordship  to  hear  nie 
with  patience,  being  here  for  my  life.  I  pray 
judgment  may  be  arrested  for  these  causes : 
That  there  is  not  any  crime  sufficiently  set  forth 
for  your  bnlsbip  to  ^vc  judgment  u pon .  My 
lord,  f  humbly  take  it  fc)r  grantetl,  that  in  all 
indictments  of  treason  there  must  be  some  par- 
ticular matter  of  treason  assignetl ;  and  that  it 
is  not  a  sufficient  indictment  in  general,  that  a 
man  did  Intend  to  depose  the  king,  or  to  raise 
rebellion,  witliout  some  Overt- act  |>o»<itively  as- 
serted to  be  done  by  that  i>erson  ;  the  general 
intention  being  only  an  iniliiccmuiit  to  the 
charge.  The  speciaJ  matters  that  set  forth  the 
particular  acts  of  treason,  are  those  tliat  make 
the  real  charge,  upon  which  the  court  and  the 
jury  are  to  proceed.  Now,  my  loni,  if  that 
special  matter,  that  is  alledgcd,  l»e  insufficient, 
with  an  humble  submission,  though  there  be 
never  so  many  sudi  sorts  of  facts  provetl,  and 
found  by  the  jury,  the  party  cannot  lie  con- 
victed of  high-treason  :  For,  in  this  case  the 
party  has  the  same  advantage  to  except  against 
the  particulars  alledgcd,  to  prove  the  geucrul 
sugi^ested  treason,  as  against  tlie  genera!  trea- 
son Itself.  Now,  with  humble  siibinission,  my 
lord,  again  1  say,  that  the  matter  here  sug- 
gested iH  insufficient,  as  will  evidently  appear 
by  what  1  am  goinjg  to  ofler  to  ]^our  lordsnip. 

Tlie  first  anu  pnncipal  objection  that  I  have, 
is  against  the  innoendos,  which  are  so  many, 
mod  so^trapge^in  these  woidt  thit  are  alkdged 


against  me.  These  innuendos,  my  lord,  I  sayi 
are  nought  and  void;  and  I  presume  that  it 
will  be  alk>wed  to  me,  upon  reading  of  the 
words  by  themselves,  as  bad  and  as  foolish  as 
Uiey  arc.  Without  these  innuendos  there 
could  nothing  be  made  out  of  such  words  aa 
these  are,  neither  treason,  nor  any  thing  else. 

Then,  my  lord,  in  the  second  place,  laying 
aside  the  innuendos,  I  must  insist  upon  the  re- 
pugnancy and  insensibility  of  the  words  laid  in 
the  indictment,  being  in  Latin,  and  such  Latin, 
as  I  believe  your  lordship  never  saw ;  and 
u|K>n  these  two  points,  1  desire  that  judgment 
may  be  arrestee,  and  I  humbly  pray  couiwel 
mav  be  assigned  me  to  make  them  out  in  bet- 
ter form. 

L.  C  J.  What  say  you  to  it,  brother  Jenner, 
and  the  king's  counsef? 

8cri.  Jcaner,  1  cannot  see  that  he  has  al- 
ledged  any  objection,  which  here  requires  an 
answer  from  any  of  us,  that  are  of  counsel  for 
the  king. 

L,  C.  J,  Yes,  brother ;  methinks  he  does. 

Att,  Gen.  If  he  does  pretend  to  object  agains^ 
any  of  the  overt-acts  alledged  in  the  indict- 
ment ;  your  lordship  observes,  this  indictment 
is  upon  the  statute  of  the  13th  of  this  king^ 
wherein  words  are  nuule  treason,  if  thejr  in- 
tend any  hurt  or  imprisonment  to  the  kingH| 
Iierson.  For  his  objection  as  to  the  hrauendog,' 
ic  docs  not  assign  wherein  they  are  repugnant, 
or  insufficient.  He  does  assign  in  particular, 
indeed,  that  it  is  insufficient,  wing  a  general 
crime ;  which  yet  he  does  not  say  is  not  suffi- 
ciently laid ;  for  it  is  said,  that  he  did  conipass 
and  imamne  the  death  and  destruction  oT  the 
king :  And,  to  effect  that  compassing  and  ima- 
giiiation,  he  did  speak  such  and  such  words, 
which  by  tlie  statute  arc  made  treason  if  they 
tend  to  attempt,  by  preaching  or  writing,  any 
imprisonment  or  harm  to  the  king's  person. 
Then  for  him  to  come  to  talk  of,  *  standing  to 
*■  their  principles,'  after  he  had  spoken  of  *  two 
<  wicked  kin*j;s  together,'  meaning  the  late 
king,  and  the  present,  and  that,  *  then  weshouldf 
*  overcome  our  enomips,'  what  is  that  but 
preacluiig  in  order  to  raise  a  rel>ollion  and  in- 
surrection, tending  to  tite  destruction  of  the, 
king,  and  his  government  ?  All  this  is  laid  in 
the  indictment ;  the  jury  find  it  spoken  ma- 
liciously, and  with  such  an  intention  as  we 
have  laid ;  and  therefore  we  think  that  it  is  suf- 
lii-ient. 

/..  C.  J.  But,  if  I  take  tlie  gentleman  right 
(for  I  tell  you  beforohnnd  justice  must  be  done 
to  all  people  impartially,  tiie  crime  is  a  very 
great  crime  that  he  sunds  accused  uf ;  and 
the  jury  have  found  him  guilty  of  the  crime 
laid  in  the  indictment :  But,  if  I  take  him 
aright)  he  does  not  say  that  words  are  not 
sumcient  to  create  a  treason,  but  the  words 
here,  as  they  are  laid  in  this  indictment,  are 
not  sufficient :  And  as  1  take  it,  there  is  no 
great  difficulty  in  the  matif  r  ;  hut  the  words 
would  have  been  sufficient  to  have  supported 
the  accusation,  if  they  be  well  laid.  But  the 
qucftionis,  whdher  the  words  that  you  have 
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laid  here,  be  so  [xiutiTely  affirmed  to  hare  been 
spoken  by  the  priwner  and  to  relate  to  tbe  go- 
ireniment,  as  they  ought  to  be  in  an  indictment 
of  high- treason  r 

Act,  Gen,  That  Ihe  indictment  must  make 
out ;  and  the  jury  have  found  him  guilty,  ac- 
(xurdin^  to  the  inuictinent. 

L,  C.  J.  Hut  that  is  his  objection,  they  are 
not  so  in  the  indictment. 

Ait.  Gen,  My  lord,  they  are  laid  as  the 
witnesKcv  swore  them :  as  your  lordship  can  • 
not  but  remember. 

X.  C.  J.  That  they  arc  not  positively  af- 
firmed, but  only  alleilged  under  an  innut-ndo ; 
that  is,  lie  sfioko  such  and  such  words,  whereby 
he  comparvd  Uie  king  to  Jcruboaui,  and  the 
like;  and  we  had  ti«o  wicked  kinps  tocher, 
but  if  we  would  stand  to  our  principles,  we 
should  overcome  our  enemies,  innuendo  the 
king.  l*he  allc<lgihg  of  the  w  ords  simken 
ill  the  mdictmciit  is  |X)sitive,  if  there  be  suffi- 
cient matter  in  the  wonls  to  make  them  ap- 
plicalile  to  the  govern nieut,  so  as  to  make  it 
treason.  But  it  ytni  only  say,  he  s|iokcthem 
innvendo  so  and  so,  tli:i;  is  not  posjiiie  cnnufrli 
to  make  the  indlrtuKnt  g«K>d.  I  lake  it  the 
objection  runs  iltat  way. 

Hilt.  My  lord,  I  humbly  thank  }nur  lord- 
ship fo-  explaining  my  meaning: :  it  is  so. 

L.  C.  J.  In  an  ai'iion  on  tlic  cas«,  if  you 
say  the  dt^endaiit  s|»akc  such  ami  such  words, 
if  you  do  not  luy  it  that  hi-  s|Hike  thiiu  of  the 
plaintiff;  inttuendo.  The  iilaintitf,  in  repeat- 
ing the  words  won't  do.  So  here,  itt  you  had 
brought  it  in  the  indictment,  that  having  dis- 
course of  the  lato  king  and  this  king,  he  hud 
spoken  tliene  words,  *  We  lia%e  now  had  two 
•  wicked  kiii^s,  Stc.'  you  then  had  hroutrht  it 
home  to  him  :  but  you  do  not  lay  it  that  it  was 
spoken  of  tht-in  at  all,  but  only  inthe  innuendo ; 
whereas  you  ou^ht  to  say,  first.  That  he  sjjoke 
of  the  late  king,  and  this  kint; ;  and  thou  said, 
We  have  had  two  wicked  kiu'j.s  together,  in- 
nucndo,  the  late  king,  and  this  king. 

Att,  Otn,  My  lord,  I  du  nut  know  how  we 
coulil  have  done* it  better  than  we  have  done. 

L.  C.  J,  Look  ye,  we  s;i\e  no  opinion  ;  but 
the  ohjectinn  has  weight  in  it,  tipon  my  word. 
As  1  told  you  before,  in  common  eas'.'s,  an  ac- 
tion of  the  case  ibr  wonls,  or  the  like,  you 
must  Uy  a  communication  concernimr  the 
|ilaiiitiir,  or  an  innutndow'iW  not  be  a  sufficient 
avcnncitt  of  its  being  spoken  of  hin).  In  an 
action  of  the  case  lor  words,  till  wiihin  these 
seven  or  eiijht  years,  they  were  obliged  to  lay 
a  Colloquium  of  the  plaintiflT,  and  of  his  traile*; 
and  that  ti>  defame  him,  were  spoken  of  him 
at  such  a  time  such  words,  as  that  he  ivas  a 
cheating  knave;  where  the  word  kn;Me  would 
bear  an  action,  a  bare  i/inz/efiJowruld  not  do, 
that  was  not  enough.  But,  \\i*w  I  confess, 
since  de<'laratioiis  are  made  a  little  more  con- 
cise, you  newl  only  say  '  dixit  ilc  quierente,* 
such  and  such  words'^ithout  a  Colloquium^ 
but  you  must  aver  it  to  be  spoken  of  the  plain- 
tiff. I  never  thought  it  good  in  such  a  case, 
10  say  of  a  merchant,  he  is  a  bankrupt  knave 


{innuendo  the  pbintiff),  unless  he  say  he  spoke 
of  his  trade  and  mercliandise.  8o  that  the  ob- 
jection does  seem  to  carry  very  much  weight 
in  it. 

Solicitor  Gcnerul  (Mr.  Finch).  My  lord,  if 
your  lordship  would  give  nie  leave,  1  would 
endeavour  to  ansv^cr  tlic  ca^*  as  your  lordship 
has  put  it ;  for,  my  lonl,  no  doubt  in  all  uim- 
inon  actions  ol(  the  case  for  words,  it  must  be 
a> erred  that  the  wonU  were  spoken  tic  jmrsomt 
of  the  plaintiff;  but  the  iirst  purt  of  the  iudict- 
niuut,  III  tliis  case,  shews  tlii^t  the  wonls  niiist 
be  spi)kcn  of  the  person  of  the  Ung,  and  of  the 

I  late  king ;  for  a  says,  he  did  conspire  the 
death  and  destruction'of  the  king,  and  to  de- 
|Mise  hun  from  his  government,  and  to  manifest 
that  traKerous,  wicked  intention  of  his ;  Ea 
intcntione  he  did  speak  these  words  of  the  go- 

'vcniment,  *  We  have  had  two  wicked  kings 

*  together,'  meaning  this  king  and  the  late 
king. 

L,  C.  J.  If  you  had  said  so,  that  he  spoke 
these  words  ol'  the  king,  you  had  answered 
my  objection ;  but  the  conspiiacy  of  the  death 
oi  the  kin^  bi-ing  only  a  general  form  tor 
treason,  will  not  make  good  an  indictment 
of  bigli  treason;  but  you  must  shew  some 
acts  or  words  to  evince  and  prove  that  that  u  as 
his  intt/niion ;  that  he  did  either  speak  suck 
and  such  words,  or  did  such  and  such  actions, 
h  is  not  a  good  indictment  to  prove  that  he  did 
conspire,  for  he  spoke  such  and  such  words, 
biU  that  to  carry  on  his  conspii-aey  lie  did  speak 
such  and  such  words  of  the  government,  that 
must  benositively  alledged. 

Sol.  Gen.  We  do  so,  my  lord ;  for  wc  say, 
<  ct  ad  caMlcm  nefandas  proditiones,*  &e.  <  jm:- 

*  rimpleiid^is,'  he  spoke  such  and  such  words. 
We  have  had  two  wicked  kings  together,  i/i- 
nurndo  this  king  and  the  late. 

Z..  C.  J.  You  have  innuendo' d  it  too  much, 
I  du  doubt ;  for  all  the  facts  are  laid  under  au 
innut  ndot  without  a  positive  averment. 

Att.  Gen.  3!y  lonl,  I  think  it  is  as  fully  laid, 
a»  it  possibly  could  be. 

L,  C.  J.   Come,  Mr.  Attorney,  if  in  cases  of 
common  actions  for  words  there  be  such  strict- 
ness required,  ten  times  more  ought  there  to 
be  in  an  in«lictment  of  treason,  where  a  man*s 
;  life,  and  all,  is  so  mnch  concerned.     I  am  not 
i  ."satifttieil,  I  assure  you,  that  this  indictment  \h 
I  well  laid,  though  1  give  no  opinion ;  but  in  all 
I  jubtiee  w  e  oug^Tit  to  assign  him  coimsd  to  make 
j  out  his  objeitiou. 

!     Att.  Cm.  All  tliis,  my  lord,  is  only  in  dela^'. 
■      L.  C.  J,    Mr.  .Attorney,  ^  De  vita  honiinis 

*  nulla  est  cuuctatio  longs.'  1  think  wc  ought 
to  assign  him  counsel,  and  the  rest  of  my  Ivo- 
thera  arc  of  that  opinion  too. 

Alt.  Gen,  Let  tliem  read  colond  Sidney's 
Trial,*  and  the  Indictment  there,  and  they'll 
find  it  the  same  thing. 

L.  C.  /.  I  cannot  tell  whether  there  are  any 
such  innuendo  there,  I  believe  not;  but  I 
know  not  if  there  were,  if  in  ease  it  liad  beea 

*  See  Tol.  9,  p.  8ir,  of  thb  Cfdlectknu 
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moved  in  arrest  of  judgment,  what  the  court 
would  have  done  then.  But  1  think  we  ought 
to  assign  him  counsel  to  make  out  his  ob- 
jectk>n. 

SoL  Gen.  The  very  fact  that  makes  this 
treason,  is  hisstirriog  up  sedition  and  reliellion 
within  the  kingdom ;  and  wc  bay,  to  effect  it, 
be  had  these  expressions  in  his  pulpit,  we  have 
now  had  two  wicked  kini^  togetSuT,  meaning 
this  king  and  the.  late,  who  have  suffered  Po- 
|ierv  to  come  under  their  noses ;  but,  if  you 
will  stand  to  }Our  principlesi,  meaning  the  peo- 
ple^  wc  shall  overcome  our  enemies,  meaning 
the  king  and  government. 

L.  CTJ.  Ay,  but  you  do  not  say  that  he 
spoke  these  irords  of  ilic  king :  this  ^ou  should 
nave  said  at  first,  because  the  speakiug  of  tliese 
words  is  the  ven*  overt- act ;  and  if  he  did  not 
speak  them  of  the  kiug,  which  you  ought  to 
affirm,  but  only  by  way  of  innuendo,  that  can- 
not, we  tliink,  ue  so  good,  nor  sufficient. 

Just.  Wiihins,  I  take  it  that  tliese  are  the 
main  words  that  are  to  maintain  this  indict- 
ment of  treason ;  and  tlic  question  is,  whether 
they  ought  not  to  have  been  averred  that  they 
were  spoken  of  the  two  kings  ? 

JL  C.  J.  We  do  not  give  any  opinion,  Mr. 
Attomcv,  but  because  there  seems  to  he  some 
nasonable  doubt  and  weight  in  the  objec- 
tion, we  desire  to  have  it  argued,  and  therefore 
will  amign  him  counsel. 

Ros.  I  humbly  thank  your  lordship. 

L,  C.  /.  We  do  think  it  fit  to  look  into  it,  be- 
ftre  we  proceed  any  farther  in  a  case  where  a 
man's  life  is  concerned. 

jRof.  I  pray  God  to  bless  your  lonlship. 

JL  C.  J.  Nay,  you  have  no  need  to  thank 
mc ;  for  I  desire  to  do  justice  to  all  men. 

Ro$.  But  I  desire  to  return  my  hearty  tlianks 
to  your  lordship,  for  explaining  and  'making 
out  what  uiy  unskilfutness  in  Uie  law  would 
not  pcnnit  luc  to  do.  God  be  your  rewardei* 
for  it. 

X.  C.  J.  Well,  who  ^vould  you  have  to  be 
your  counsel  ? 

Ji/w.  If  your  lonUhip  phrases,  Mr.  Wallop, 
Mr.  Pollexfen,  and  Mr.  Tbuiiios  Bampficld. 

L.  C.  J.  I^t  th^in  bo  a8si;^ned  of  coousel  lur 
him.  But,  Mr.  Itoscwell,  1  think  it  is  not  im- 
|iroper  for  me,  upon  thib  i.ocasiou,  to  take  no- 
tice of  this  that  is  in  my  mind,  relating  to  your 
aiiair,  because  I  observe  it  is  a  matter  uf  great 
expectation,  and  so  uns:«tyour  trial,  and  here 
is  a  great  erowd  of  peiiplc  now ;  that  as  this 
fact  is  found,  if  the  indictmeht  falls  out  to  1k>  a 
good  indictment,  which  is  the  question  that 
DOW  depends  bttfore  the  couii,  so  that  you 
come  to  have  judgment  of  high -treason  passed 
upon  you,  and  to  suffer  acconling  tothat  judg- 
roeni,*  what  will  become  of  these  400  people 
that  were  your  auditors  at  the  time  that  these 
words,  thai  are  thus  found  and  adjud;;cd  to  be 
treason,  were  spoken  ?  And  I  speuk  it  for  the 
sake  of  all  couventiclers,  and  frequenters  of 
such  meetings,  as  these  are.  If  you,  that  are 
the  preachers,  aud  teachers,  the  moutlis  of  such 
congr(*galiou8,  do  utter  treason,  and  so  tbey 


conceal  that  treason,  what  a  condition  are  tfaej 
in?  What  are  they  guilty  of ?  Therefore,  ff 
people  will  consider,  they  would  do  weh  to 
thioK,  that  when  they  go  to  such  places,  thev 
^  at  a  gpreat  peril ;  being  to  answer  tor  tbem- 
sefves,  their  lives  and  estates,  upon  the  pru- 
dence of  the  expressions,  to  say  no  more,  that 
come  from  the  teachers.  I  only  put  you  in 
mind  of  this,  because  I  would  have  all  standers* 
hy,  and  the  auditory,  which  I  see  is  very  great, 
in  mind,  what  danger  and  risk  they  run  in  thus 
offending  the  law. 

lios.  My  lord,  I  do  believe,  that  no  one  in 
the  world,  besides  these  witnesses,  that  here 
were  produced  against  me,  can  ever  testify  the 
least  disrespectful  word  spoken  by  me  of  the 
late  king,  or  of  his  present  majesty. 

X.  C  J.  Well ;  when  will  you  be  ready, 
gentlemen  P 

Mr.  Pollej(fen.  My  lord,  we  desire  to  have 
as  much  time  to  preuare  ourselves  as  we  can. 

X.  C.  J.  Two  or  tnrec  days  time  will  serve. . 

Ati.  Gen,  It  is  fit  we  idiould  know  what 
points  tbey  intend  to  insist  upon,  that  we  may 
prepare  to  ansiver  tbem. 

L.  C.  J,  Yes,  yes,  that  must  be,  but  I  per- 
ceive his  main  objection  is,  what  I  tell;  lethira 
be  brouc^ht  by  rule  hithei^,  upon  Thursday,  be- 
cause the  court  may  have  time  to  consider  of 
what  shall  be  said  on  both  sides. 

Ros,  My  lord,  these  gentlemen  are  strangerv- 
to  me;  but  I  dare  rely  upon  them,  frem- 
the  character  I  have  heard  of  tliem,  that  they 
will  do  mc  all  the  justice  that  tbey  can. 

JL.  C.  J.  Well,  they  are  assigned  of  counsel 
for  you.  But  I  could  not  fbr&ar  givinsr  that 
hint  that  I  did,  that  this  might  be  a  wammg  to 
people,  how  they  transgress  the  law  in  goiDg: 
to  such  meetings. 

Die  ^Fercurii,  26  Novembris,  1684. 
Rex  ver,  Rosewell. 

h.  C,  J.  Mr.  Pollexfen,  have  you  any  thing 
to  move  ? 

Mr.  Poilixfcn,  My  lord,  I  have  one  word  to 
move  for  myself,  and  the  others  that  are  ap- 
|K>inted  to  be  of  counsel  for  Mr.  Rosewell.  We 
think  it  our  duty  to  apply  ourselvea  to  your 
lordship  for  this  iavour ;  that,  to  enable  us  the 
better  to  do  our  duty  for  the  person  lor  whom 
we  are  assigned,  your  lordship  and  the  court 
would  please  to  order  that  we  may  have  a  copy 
of  the  indictment.  We  do  acknowledge,  that 
it  is  not  an  usual  thing  lo  have  copies  granted 
(thought  there  be  no  express  law  that  we  know 
against  it)  in  capital  mutters,  but  where  any 
doubt  docs  arise  upon  the  penning  the  indict- 
ment, and  counsel  is  assigned  to  enable  them  to 
do  what  is  fitting  for  them  to  do  for  their  client, 
copies  of  the  indictment  have  been  granted ;  as 
|>articularly  in  the  case  of  Fitzharris,  in  order 
to  the  plea  that  he  was  to  put  in ;  and  I  my- 
self was  one  of  the  counsel  at  that  time. 

X.  C.  J.  Mr.  Pollexfen,  I  make  no  doubt  iu 
the  workl,  it  is  in  the  power  of  the  court  to 
order  a  copy  of  the  mdictmeat,  if  they  ten 
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caiwe ;  but,  if  you  remember  (for  you  were  of 
counsel  in  that  cause  too),  it  is  uut  lo  be  granted, 
because  it  is  asked.  For  my  lord  KuskcII  had 
no  copy  of  the  indictiiK'nt,  though  lie  iosisted 
▼ery  much  niMm  it :  And  it  was  m  the  case  of 
Fitzharris  granted,  that  he  might  particularly 
apply  his  ^Ica  (if  he  had  a  miud  to  it)  to  tlie 
inoirtment  it«t>lf. 

Mr.  PoUtifcn.  My  lord,  1  do  not  desire  a 
copy  of  all  the  uhole  indictment ;  but  of  so 
much  thiTcof.  a^  lua^  be  enough  for  us  to 
know  the  foutuiation  u|ion  which  we  are  to  go. 
1  do  rrnirmhcr  we  wcie  called  in,  in  niy  lord 
Hussi'irs  Ct'tsc,  upon  the  point  of  cballen|^,  for 
want  nf  rrct*lioldrrs ;  but  that  was  not  in  the 
point  «>f  the  indictment,  and  there  I  cannot  see 
what  we  had  to  do  with  the  iniUctmeut ;  but 
here  we  must  iiuderstaiid  how  it  is  laid  really 
in  the  indictment,  that  we  may  apply  our  ar- 
guments to  the  case ;  and  that  I  beucve  was 
never  denied. 

X.  C.  J.  Look  yc,  if  you  sneak  to  me  pri- 
vately, as  to  my  own  |)artictilar  opinion,  it  is 
hard  for  me  to  say,  that  there  is  any  expn-ss 
resolution  of  the  law  in  the  matter ;  but  the 
practice  has  been  always  to  deny  a  copy  of  the 
indictiuent.  And,  therefore,  if  \  ou  ask  me  as 
a  judge,  to  have  a  copy  of  the  indictment  deli- 
vered to  you  \\\  a  case  of  high- treason,  1  must 
auswer  you.  Shew  me  any  precedents  where  it 
was  done :  For,  there  an;  abundance  of  cases  in 
the  law,  which  seem  hani  in  themselves ;  but 
the  law  is  so,  because  the  practic*e  has  been  so, 
and  we  cannot  alter  the  practice  of  tlie  law 
without  an  act  of  {Kirliameiit.  I  think  it  is  a 
hard  case,  that  a  man  should  have  counsel  to 
defend  himself  for  a  two-|)cn:iy-trcspa8s,  and 
his  witnesses  examined  upon  oath ;  out  if  he 
steal,  commit  murder  or  felony,  nay,  high-trea- 
son, where  life,  estate,  honour,  and  all  are  c<m- 
cemcd,  he  shall  neither  have  counsel,  nor  his 
witnesses  examined  upon  oath :  Hut  vet  you 
know  as  well  as  I,  tliat  the  practice  of'  the  law 
is  so ;  and  the  practice  is  the  law. 

Mr.  Poliexfen.  My  lord,  we  heard  the  other 
day  the  indictment*  re;id,  and  so  may  have 
some  little  account  of  the  tudictmrnt ;  liut  we 
desire  such  a  copy  as  may  enable  us  to  argiu> 
Bswcou^htto  do*,  atd  as  the  court  will  expect 
from  us,  being  as.si;4'ned  b^  the  court. 

Mr.  Wallop,  My  lord,  if  we  sluiuJd  offer 
any  thin^  that  is  not  in  the  indictment,  it  is  all 
one  as  it  we  held  onr  toiipies  ;  and  if  we  have 
only  a  loose  nccount  nf  the  indictment,  that 
may  be  as  bud  as  if  we  hail  a  false  one  :  and 
therefore  we  desire,  to  the  end  that  we  argue 
ad  idetrit  that  your  lordship  with  please  to  iavour 
us,  that  we  may  have  a  copy  of  so  much  of 
the  indictroenty  as  upon  which  our  objections 
may  hv.  grounded. 

L,  C.  J.  Mr.  Poliexfen,  you  may  remember 
ararticular  case,  1  bare  forgot  the  name,  but  1 
baievc  you  may  remember  it ;  where  a  prisoner 
at  this  tor  desired  to  have  the  indictment  de- 
livered to  him  to  read,  but  it  was  denied  him. 
It  is  hard,  1  confess,  and  so  are  many  other 
things  ia  the  law  ;  but  I  am  wonderfully 


tender  of  making  precedents  :  and  therefore,  if 
it  has  not  been  practised,  1  do  not  see  how  mc 
can  do  it. 

Just.  Witliins.  That  is  the  usual  practice, 
my  loni ;  hut  it  is  in  the  ptiwer  of  the  court 
sure  lo  grant  a  copy  ;  or,  at  least,  of  so  much 
as  is  necessary  for  them  to  apply  themselves 
lo.  There  have  been  many  cases  of  murders, 
where  they  have  had  copies  of  the  iudictment 
in  order  to  move  in  arrest  of  judgment,  as  this 
case  is. 

Just.  IValcvi.  But  have  there  been  any  in 
high  trea.soii  I-* 

Just  Withins.  I  do  not  take  it  that  there  in 
any  difference  lietween  the  one  case  and  the 
other,  they  bciufir  lioth  capital  crimes;  and 
counsel  being  as>igned,  they  must  know  what 
they  are  to  speak  to. 

£.  C.  J.  1  would  kuow  when  ever  a  copy 
was  granted  'to  enable  the  party  to  more  in 
arrest  of  judgment. 

Just.  Withins.  31y  lord,  when  there  is  a 
motion  in  arrest  of  judgment,  and  counsel  as- 
signed, that  is  a  thmg  they  ou^ht  to  know, 
how  to  demean  themselves  m  their  arguments. 

Mr.  Poliexfen.  My  lord,  we  sulmiit  it  to 
you.  We  desire  the  favour  that  we  may  ac- 
quit ourselves  as  we  ought  to  do,  and  as  the 
court  (we  knowj  expects  from  us. 

L.  C.  J.  As  far  tbrth  as  I  could  do,  being  in 
the  case  of  life,  I  would  indulge  you  ;  but  1 
tell  you,  I  am  loth  to  be  the  author  of  prece- 
dents in  cases  of  this  nature,  one  way  or  other ; 
t^specially  in  this  case,  where  I  know  you 
cannot  but  understand,  by  what  was  spoken 
here  tbe  other  day,  what  the  objection  is,  and 
where  the  stress  of  it  lies:  every  man  at  the 
bar  must  needs  understand  it. 

Mr.  PolUjfcn.  My  lord,  we  know  people 
have  various  understandings ;  and  the  case  is 
manv  times  variously  stated,  not  only  in  our 
minds,  but  in  our  books. 

L.  C\  J.  Well,  we  know  von  understand 
yourselves  well  enough :  and  what  we  could 
grant,  we  would. 

Just.  WUhim.  It  may  be  Mr.  Poliexfen 
does  it  only  to  make  way  for  an  excuse,  when 
he  conies  to  argue,  that  he  is  not  so  well  pre- 

t>ared  as  he  should  have  been  ;  but  we  know 
liin  well  enough. 

Mr.  PoliejcffH.  But,  my  lord,  if  we  miss  the 
words  of  the  indictiuent,  we  hope  \oiir  lordship 
will  not  think  us  impertineut,  in  having  made 
this  motion,  which  is  for  ourselves,  not  for  our 
client :  and  therefore,  we  hope  you  will  pardon 
us,  if  in  case  we  mistake  ;  which  we  could 
have  had  no  cok)ur  to  liave  desired,  if  wliat  we 
bad  to  say,  were  guidetl  by  a  true  copy  of 
the  record. 
No  copy  was  granted,  nor  rule  made.  * 

*  By  Stat.  7  Ann.  c.  SI,  s.  11,  it  was  en- 
acted. That  a!\er  the  decease  of  the  person  who 
pretended  to  be  Prince  of  Wales  durmg  the  Ufe 
ofthebte  king  James,  and  since  pretends  to 
be  king  of  Great  Britain,  and  at  the  end  of  the 
teno  (M  three  yean  after  the  immediaiR  sue* 
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DieJovis,  S7  Novembris,  1684.  B.  R. 
DoMiNus  Rex  ver,  Rosewell. 

ThisdayMr.  Rosef^ell  was  broujspht  to  the 
bftr,  and  the  court  asked  the  counsel  assigned 
Ibr  him,  what  they  had  to  say  ? 

Mr.  Wallop,  May  it  pteose  your  tonisbip,  I 
fttti  of  counsel  for  Mr.  Kosewcll,  by  your  lord- 
•lup'a  appointment,  he  U*ing  here  a  prisoner 

oenion  to  the  rrown  upon  the  demise  of  her 
present  majes^  shall  take  eflTect,  as  the  same  is 
•nd  stands  hmited,  &c.  when  any  person  is 
indicted  for  hi^h  treason  or  misprision  of 
treason,  a  list  of  the  witnesses  that  shall  be 
prodnced  on  the  trial  for  proring  the  said  in- 
dictment, and  of  the  jury,  mentioning  the 
DBQles,  profession  and  place  of  abode  of  the 
nid  witnesses  and  juro»,  be  also  given  at  the 
aanie  time  that  the  cO|iy  of  the  indictment  is 
ddiTcred  to  the  party  indicted,  and  tint  copies 
of  aA  the  indkHoients  for  the  offences  aforesaid, 
with  aoch  lists,  shall  be  delivered  to  the  |iarty 
iadlcted  ten  days  before  the  trial,  and  in  pre- 
tence of  two  or  more  credible  witnesses,  anv 
law  or  statute  to  the  contraiy  notwithstandroff.^' 
This  section  of  the  stat.  7  Ann.  c.  21,  eitenoed 
certain  prinleges  wliich  had  been  granted  by 
Stat.  7  W.  S,  c.  3,  and  was  first  acted  upon 
in  lord  Geoi^  Gonion's  Case,  a.d.  1781,  in 
this  Collection. 

"  At  common-law  no  prisoner  in  capital 
OMes  was  intitled  to  a  copy  of  the  indictment 
or  patkel,  or  of  any  of  lihe  ^pMceedings  agaiHst 
him.  Many  persons,  it  is  true,  have  upon  their 
arraigmnent  insisted  on  a  copy  of  tne  whole 
indictmeRt,  hot  it  hath  been  constantly  denied. 
It  was  denied  in  the  case  of  lord  Preston  and 
-  the  two  other  gentlemen  indicted  with  him,  by 
the  unanimous  opinion  of  the  judges  present, 
who  dedared  that  it  never  had  be<*n  granted, 
thooffh  Irefpiently  demanded.  And  loiil  Pres- 
ton having  said  that  it  was  granted  to  lord 
RntKll,  Holt  told  hhn  that  he  andnomc  others 
of  the  judges  present  who  were  of  counsel  for 
that  lord,  did  not  advise  him  to  demand  it ; 

*  Fol^  saith  he,  we  knew  he  could  not  have  it 

*  by  law.'  Lord  Preston,  not  satisfied  with 
this  answer,  pmyed  that  counsel  might  be  as- 
signed him  to  argnc  that  point;  which  the 
court  unanimously  refused,  it  being,  tliey  Mud, 
<  a  point  that  would  not  boar  a  defante.' 

•■  The  statute  of  46  K.  3,  which  had  been 
formerly  insisted  upon  by  piisoners  in  the  like 
case,  was  much  pressed  in  tliis.  ft  is  not  in 
print  amone  the  Statutes,  but  an  attested  copy 
from  the  rou  was  r»id  at  the  prisoniVs  request, 
and  is  printed  in  the  triol.  It  plainly  relatt'th 
to  such  records  in  which  the  subject  may  be 
interested,  as  <  matters  of  evidence  uponqnes- 

*  tions  of  private  right:'  and  it  enaoteth,  *  Tliat 

*  all  persons  shall  for  the  future  have  free  ac- 

*  oess  to  them,  and  may  have  exemplifications 

*  «f  tliem  whether  they  make  for  or  acainst  the 

*  king.'  This  was  tne  opmion  of  utt  whole 
eotut. 


now  at  the  bar.  My  lord,  I  am  informed  (for 
I  have  not  seen  the  proceedings,  nor  heard 
the  indictment  road),  that  it  is  an  ind&Ament 
fhr  treasonable  worda;  and  many  treasonable 
words  ;  and  likewise,  as  I  take  it  by  informa- 
tion, these  words  arc  applitd  by  divers  tatiy- 
enHo*  ;  so  that,  for  aught  I  can  apprbhend  by 
what  I  am  informed  (which  I  must  still  ke^ 
to)  it  is  so  uncertain,  insensible,  involved,  and 
intricate,  that  no  safe  judgment,  as  I  humbly 
conceive,  can  be  given  upon  it. 

My  lord,  to  consider  these  words ;  first,  if  yoa 
please,  I  shall  state  them  as  discharged  oi  the 
innuendot,  and  put  them  to  your  lordship 
barely  and  nakedly,  as  they  are  in  Uie  indict- 
ment, and  as  they  were  sworn,  and  are  to  be 
supposed  by  the  conviction  to  have  been  spoken. 
Tlie  words  are  these,  as  they  stand  discmargnd 
of  their  inrmendos :  that  *  the  people  make  a 

*  flocking  to  the  king,  under  the  pretienee  off 

*  healing  the  king^s  evil,  whi8h  he  could  not 
'  do  ;  but  we  are  they  to  whom  they  oughttd 

*  flocic,  because  we  are  priests  ana  propbeti, 

*  that  by  our  prayers  can  heal  the  dolors  and 

*  giri^'Of  the  people.    We  have  had  now  two 

*  wicked  kings  together,  who  have  suffered 

*  Popery  to  enter  under  then:  noses ;  who  can 

*  be  likened  to  no  other  person  bat  the  most 

*  wicked  Jeroboam  :  and  if  they  would  stand 

*  to  their  principles,  he  did  not  fear  but  they 
'  should  overcome  their  enemies,  as  in  former 

*  times,  with  rams-horns,  broken  platters,  and 

*  a  stone  in  a  sling.' 
These,  my  lord,  are  the  words  nakedly  in 

themselves  ;'^and  these  are  said  to  be  spoken  in 
a  public  assembly,  wliere  they  were  likely  to 
do  hurt  to  the  government.  Thus,  I  say,  tb^ 
stand  without  any  of  the  innucndos.  Now, 
thougli  your  loriship  will  have,  and  justly 
ouglit  to  have,  a  good  account  given  you  of 

"  In  thecaseof  Chamock,  King,  and  Keys, 
whose  trials  came  on  allcr  the  passing  this  act 
and  about  a  forli)i«icht  lielbre  it  took  place,  they 
were  denied  a  cony  of  th^ir  indictment'; 
thoiigYi  they  orgtied  with  a  <^i-cnt  deal  of  plau- 
I  bibility,  that  they  were  within  the  reason  and 
equity  of  the  act  at  that  time,  as  much  as  they 
would  have  been  if  their  trials  had  been  brought 
on  a  fortnight  later. 

"  In  these  cases,  and  in  the  case  of  the  as- 
sassines,  who!9c  trials  camt-on  before  the  ooni- 
mcncemeiit  of  the  act,  the  prisoners,  as  soon 
as  they  had  pleailed,  hiul  copies  of  tlic  panels 
delivernl  to  them  ;  und  ihuir  trials  were  post- 
poned, that  they  nii^ht  be  better  enaUed  to 
conduct  themselves  with  regard  to  their  chal- 
lenges. Bnt  this  the  court  df^clared  to  ht 
matter  of  favour,  ond  not  of  right :  and  counsel 
and  solicitors  were  permitted  to  attend  them  in 
prison  previous  to  their  trials.  This  likewise 
was  an  mdulgence,  which  they  c^uid  not  ckiim 
of  strict  right,  and  which  in  bad  times  hath 
been  generally  denied."  Post.  Cr.  Law,  928, 
239. 

See,  too,  jpp.  1,  e.  930  of  the  same  book,  wd 
East's  Pi.  Cr.  ch.  'i,  s.  48^(1. 
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tucU  wonU  as  tlirse,  h«>w  thov  ramc  to  be 
gnokcn,  even  takiiii;  them  as  tficy  stand  dig- 
CDargi'd  of  the  innmndos:  yet  1  numbly  con* 
ceive,  with  subniMon,  they  do  not  contain 
any  intention  of  (U-puAini;  or  destroy inff  tlie 
kinfr«  and  so  can  have  no  trc*asonable  iiitf  ntion 
in  theui :  and  then  your  hirdship,  1  sii{i|iuse, 
will  likewise  expect'to  have  a  ^«iiid  areoiint  of 
these  luinU,  in  another  respect,  how  wonts, 
which  in  the  hearing:  of  them  harily  and 
nakedly  spoken,  rould  not  cany-  a  tn-asmiable 
intention  ;  Isav,  how  it  comes  to  pass  that  in 
the  %« riling  nf  them  down  in  an  indictment, 
tbev  iHTOiiie  hif^h-treason. 

$lv  lord,  the^e  words,  as  they  stand  dis- 
chari^fed  of  the  innuendoi^  are  loose,  extrava- 
gant! insensible  words,  soimdiui;  rather  towards 
phrenzy,  than  treason  .  So  that  as  they  stand 
without  fnrtlier  explanation  by  an  innuendo^ 
they  are  perfectly  insensible,  and  one  cannot 
tell  what  Ihey  refer  to,  or  whom  ;  and  if  the 
words,  Kjl  ri  Unnini,  without  further  aTcr- 
ment,  contain  no  treasonable  intention  and 
ineuuing,  and  so  consequently  have  no  treason  ; 
it  may  seem  very  difiiciilt  and  hard  to  main- 
tain, how,  out  of  the  a*;s€iiibly  in  which  they 
were  spoken,  beini^  put  into  liitin  in  an  indict- 
ment, they  shoidd  become  treawn :  they  not 
beinsf  tn-ason  at  Uotherhith,  where  they 'were 
smiken ;  liow  they  nhuuld  be  made  treason  at 
Kingston,  or  here,  where  thoy  are  dressed  up 
in  another  form.  Indi-eil,  1  know  no  way  that 
it  can  IkiUiu*',  but  by  adding  some  other  words, 
by  some  other  hanJ.  And,  my  loril,  I  sup|»osc 
it  was  Mt  done  by  thoM*  w  ho  framed  this  in- 
di<Mn)Li>t  that  is  before  >onr  lonlship,  by  in- 
seitiii'^  und  addini:  this  multitude  tifi/ini/t-zif/o.*. 

But  1  suppose,  then,  they  tliat  would  insert 
these*  inn/ir'nr/fis  must  haveagiNnl  wamnt  to 
insert  them :  for  if  they  are  inserted  without 
warrant  in  law,  then  it  must  lie  ackno%\  linl^i 
to  me  that  the  indictment  is  not  ^ood  ;  and  I 
humbly  i*om*eive  it  to  In*  a  rule  in  law,  that  no 
ifiKuc/i'h  can  wanautably  be  inserte«l  in  an 
indictment,  in(oint:Uion,  or  declaration,  upon 
an  art  inn  of  the  case  I'm*  wonis,  unless  the 
drfiiidant  iii*st  himself  b<;  a\ciTinl,  and  that 
directly,  t«»  have  mnitit'ned  a  person  in  certain, 
to  whom  those  words  nitiy  he  rofirretl ;  and  it 
must  not  slidi*  in  by  supposition,  but  it  must 
appr:!!-  lu  the  iMidy  of  the  djscor.i-sc  of  the  de- 
ienitniit.  And  I  he  n*ason  is  e\idr>iu  in  all  cases 
Iff  iil»nd<T,  anil  fiartirularly  in  these  oftrea- 
•omibb'  words ;  for  how  could  the  hearer  under- 
atand  whom  the  pitrarher  meant,  or  he  that 
diseonrHeil  so  and  no,  and  so  lie  induence<l  to 
rebellion,  uiilcais  he  ha«l  named  the  nerson  of 
whom  lie H|K»ke,  as  hire,  nuless  the  flefendant 
had  uuiiH'd  the  kinir,  to  whom  the  words  he 
ipoke  should  In*  refernnl  ? 

My  loni,  the  treason  of  the  words  is  in 
•UrriDg  up  sedition  and  rcMlion  ;  and  if  then 
the  words  cannot  t«*rn'iinate  upon  the  king, 
fuul  tbe  hearers  <  oidd  not  collect  that  to  l)e  the 
Intention  of  the  sueaker,  these  wordb  could  not 
influence  a  people  to  rebellion  and  sedition. 
And  according  to  this  rule,  1  conceive  tliat  most 
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of  the  intinendos   in  this  indictnient  are  not 
warrantable. 

For,  my  loni,  as  to  the  first  words  to  take 
tliem  in  onler,  though  I  take  it,  that  that  is  the 
most  remote  matter  from  the  crime  chai^ged  : 
yet  let  us  strike  off  these  hinurndot  as  we  go 
along,  it  ire  can.  Tliere  it  is,  UucnI  Populus, 
See.  1*he  people  (meaning  tlie  subjects  of  our 
lunl  the  king)  keep  a  tlncking  to  the  king  to 
cure  ilir  king's  evil,  which  he  cannot  do,  Sec. 
Here  the  first  innuendo  is  the  people  (mean- 
ing the  subjects  of  our  lord  the  king).  Now  he 
had  never  before  nnuieil  the  people  of  £ngland  ; 
but  the  innuendo  fastens  that  meaning  upon 
the  wonl  (iieoplt).  "Which,  with  submisftiou, 
my  lord,  is  always  a  sign  of  a  naughty  innu- 
endo ;  and  it  is  without  warrant  of  faw  ;  an 
endt*avouring  to  give  an  original  certainty  to 
uncertain  woixls ;  which  is  more  than  the  office 
of  an  innuendo  will  allow  or  warrant.  1  say, 
my  lord,  it  always  bears  a  bad  face,  where 
wonls first  appear  ivith  an  innuendo  ;  and  have 
no  eertainty  even  in  the  befj^iuiing  of  them, 
but  by  the  innuendo ;  that  with  submission  is 
to  bcrejecte<l,  the  tnn»rni/o  not  doing  its  proper 
office  for  which  it  ought  to  be  used  in  law  :  for 
Populus  may  intend  any  people,  it  may  intend 
the  French  iieoptc  (locking  to  the  French  king 
(and  he  docji  heal  the  king's  evil  in  the  same 
mannei* :  nay,  pretends  to  it,  as  a  sole  gifl  to 
him,  his  predecessors,  and  suct*essors  :  but  I 
only  put  that  for  an  instance) ;  and  all  the 
innueudost  if  y<m  observe  them,  are  of  this 
nature.  The  wonls  first  ap]iear  witluiut  any 
light  but  what  these  suppositions  gire  them, 
and  tlicreforc,  I  say,  they  are  to  be  rejected. 

Dut  now-,  my  loni,  I  come  to  that  which  is 
more  partinilar, '  Nos  habuimus  nunc  duns 
*  iniquos  lieges  insimul  ;*  *  We  (meaning  the 
subjfTts  of  the  king)  *  have  hail  two  wicked 
kinos*  (itM'aning  king  Charles  the  Fii-st,  and 
this  kiniTi)  together.  Now  that  we  say  is  alto* 
gether  \oid,.for  there  was  no  mention  of  any 
kings,  ivicke<l  kings  or  good  kings,  pious  or 
liad,  before  in  the  tliscourse,  to  which,  acc«)rd- 
ingto  the  office  of  an  inn'ffNr/o,  these  words 
are  to  lie  applied.  31y  lord  Coke  in  his  1  Kep 
fel.  17.  U.  Las  this  ea'^e. 

John  Jeanu*s  lirnigs  his  action  against  Alex- 
ander Uutlceh,  for  speaking  the  following 
wonls  concerning  him  to  one  John  Bonner. 
^*  Hang  him  (pnciiictum  Johannem  Jeamcs 
innuendo)  he  is  full  of  the  pocks  (innuendo 
the  French  pocks)  1  manel  that^'ou,  (*  pra?- 
dictum  Johannem  limner  innuendo)  will  eat  or 
drink  with  him  (prKdictum  Johannem  Jeames 
innucndv)  I  will  prove  that  he  is  full  of  the 
pocks  {innuendo  the  French  pocks.)  Upou  a 
nuition  ii!  arrest  of  judgment,  it  was  resolve<l 
by  the  court,  that  in  every  action  of  the  case 
for  slander,  two  things  are  rcHpiisite.  First, 
that  the  person  w  ho  is  scandalized  be  certain. 
^*condly.  That  the  wonls  sjKiken  be  apparent 
slander.  The  office  of  an  innuendo  is  to  de- 
sign the  same  person  that  has  lieen  named  be- 
fore :  And  is  in  effect,  instead  of  a  pntdict*. 
But  it  canoot  make  the  j>erson  ceftain,  that 
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was  uncertain  before.  In  the  present  case,  it 
was  evident  that  the  plaintiff  did  speak  the 
words  of  the  defendant.  But  as  to  the  necond 
things,  it  did  not  appear  that  the  wo(ils  spoken 
did  mean  the  French  pocks ;  and  words  are  to 
he  taken  in  mitiori  tensu**** 

*  Mich.  41.  &  43  Regime  Eliz.  en  bank  le 
Rov,  entre  John  Jeames  pi.  Sc  Alex.  Rut- 
lech  def. 
Le  plaintiile  count  que  le  defendant,  et  un 
John  Bonner  ayant  conference  dc  le  pbintiflc ; 
Le  defendant  dit  plaintiffe  al  dit  John  Bonner 
ceux  paruls ;  *  hang  him*  (prsRdictum  Johan- 
nem  Jeamcs  innuendo)  *  he  is  full  of  the  poi*ks* 
(innuendo  the  French  pocks)  *  I  marraile  that 

*  you'  (prsedictumJohannem  Bonner  innuendo) 
■  will  eat'  [B]  *  or  drink  with  him'  (prsdictum 
Jobaunem  Jfeames  innuendo),  I  will  prove 
tliat  he  is  full  of  the  pocks  (innuendo  the 
French  pocks).  Le  defendant  plead  non  cul- 
pable, et  fuit  trove  pur  le  plaintiffe,  et  damages 
assese :  Et  fuit  move  en  arrest  de  judgment 

?ine  lea  dits  parols  ne  fueront  actionable.  £t 
nit  resolve  que  en  chescun  action  sur  le  case 
per  slanderous  parols,  deux  choses  sontrcqui- 
«te.  1.  Que  le  person  qui  est  scandalize  soit 
csertain.  2.  Que  le. scandal  soit  apparent  per 
lea  parols  mesmes.  Et  pur  ceo  si  un  dit 
sauns  ascum  precedent  communication,  que 
Pun  des  servants  de  J.  S.  (il  ayant  divers)  est 
un  notorious  Felon  ou  Traitor,  &c.  icy  pur  le 
incertaintie  del  person  nul  action  ^ist ;  et  un 
(innuendo)  ne  poit  faire  ceo  certain :  Issint  si 
nn  ditgeneralment :  *  1  know  one  near  about 

*  L  S.  Uiat  is  a  notorious  thief,'  ou  tiels  scm- 
blables.  Me^  quant  le  person  est  un  soit  nosme 
en  certaine,  come  si  deux  parlaiit  ensemble  de 
J.  S.  I'uiy  dit.  *  He  is  a  notorious  thief:'  La 
J.  S.  en  sun  count  poit  monstre  que  la  fuit  par- 
lance de  luy  entre  les  deux,  etque  Tun  dit  dc 
luy :  '  He'  (innuendo  pruu^dictum  I.  8.)  '  is  a 

*  notorious  thief.'  Car  le  office  de  un  innuendo, 
est  a  container  et  desiji^ier  mesnie  le  person 
que  fuit  nosme  en  cei  tuin  devaiit :  et  en  effect 
cstoit  en  lieu  de  un  (prcedici')  ines  un  (innuendo) 
ne  poit  fajre  person  certain  que  fuit  incertain 
devant:  Car  serra  inconvenient  que  actions 
aerra  maintaine  per  imagination  d'un  entent 
que  n'appiert  per  les  parols  sur  que  Taction 
est  fondue,  raes  est  tout  incertain  et  subject  al 
deceivable  conjecture :    Mes  si  un  dit  a  J.  S. 

*  Thou  art  a  l*raitor,'  &c.  la  '  constat  de  Per- 

*  sona,'  et  action  gist :  Issiut  icy  en  le  case  al 
harre,  quant  le  defendant  et  Bonner  ad  par- 
lance clel  pP  <ionqur«  quant  le  defendant  dit 
'  hang  him ;'  La  (innuendo)  voyle  denote 
mesine  leptn'son  nosme  dcvaunt :  Mes  si  le  de- 
fendant sauns  ascan  pariance  del  plaintiffe  ad 
dit,  *  hang  him,'  5cc.  la  nul  innuendo  voylc 
aver  fait  le  person  certain.  Quant  al  '2,  si  ct*me 
finuupndo)  ne  poit  faire  le  person  certain  que 
fiiit  incertain  oevant,  issint  un  (innuendo)  ne 
poit  alter  le  matter  ou  sence  dt^  parols  mesiues : 
£t  pur  ceo  quant  le  deftMidant  en  le  case  al 
barre  dit  al  plaintiffe  ;    '  That  he  was  full  of 

*  the  pocks,'   (innuendo  the  French  pocks) 

VOL.  X. 


And  I  humbly  conceive  this  book  is  a  most 
pn*gnant  autliority,  that  states  the  matter 
truly,  with  a  judgment  of  laiv,  and  the  leasna 
of  it;  and  all  the  books  that  come  atVer  this, 
borrow  their  light  from  what  is  laid  down  as 
the  rule  of  law  is  in  this  case ;  as  there  arc  an 
infinite  number  of  them,  which  I  shall  not 
trouble  your  lordship  with  imrticularizing ; 
only  just  to  name  some  of  them.  5  Co.  90 
Hob.  45.  and  2  Cro.  136.  wherein  they  any, 
that  althouffh  the  plaintiff  tie  particularly  named 
by  a  special  name ;  yet  if  the  declaration  couie* 
to  name  him  in  an  action  of  the  case  for  words^ 
atthefirat  appearance  with  an  innuendo^  then 
that  innuendo  is  void ;  though  his  name  be  ex- 
pressly alledged  in  the  very  words,  yet  they 
will  reject  that  innuendo,  as  not  doing*  tlie  pro- 
per ofhceof  an  innuendo  ;  and  that  judgment 
shall  be  arrested,  though  the  jurj' found  that 
the  part)r  spoke  such  words ;  And  this  is  upon 
the  rule  in  4  Co.  before- mentioned. 

Now,  mv  lord,  to  apply  this  rule  in  the  4th 
report,  to  the  case  before  your  lordship,  we  say 
there  was  no  mention  at  all  before  ot  any  two 
kings ;  nay,  not  of  any  king,  in  his  discourse^ 
to  which  the  innuendo  should  reier ;  and  the 
innuendo  beinff^oined  to  the  words  first  spoken, 
without  any  discourse  laid  concerning  such  a 
person,  or  avennent  to  be  spoken  of  such  an 
one  before,  the  innuendo  cannot  give  any  cer« 
taiuty  to  that,  which  had  no  such  original 4;er- 
tainty  ;  that  bein^  against  the  office  of  an  I'li- 
nncndo^  and  so  is  to  be  rejected.  And  the 
meaning  of  the  books,  and  of  that  great  rule, 
which  I  first  cited,  is  this,  tliat  the  defendant 
must  himself*,  in  his  discourse,  first  set  op  such 
a  light  about  the  words  of  the  person  concern- 
ing whom  they  are  spoken,  that  the  intention 
of  the  speaker  may  with  ease  be  collected ; 
then  comes  the  innuendo  with  a  beck  or  a  wA^ 
as  it  wei'e ;  and  that  collection  is  to  be  the  nutui,^ 
to  shew  who  was  meant ;  but  it  is  not  sufficient 
to  give  an  original  certainty,  where  such  a  cer- 
tainty is  not  fixed  before  the  innuendo  comes. 
The  defendant  himself  nmst  set  up  such  a 
light  as  will  carry  the  intention  to  the  end  of 
the  discourse. 

Then  it  is  said.  Duos  iniquot  Regctf  in  the 
plural  uumber ;  meaning  the  late  king  Cliariea 
and  his  present  majesty ;  now  king  Charles  the 
first  was  never  pretended  to  be  mentioned  be- 
fore ;  why  then,  according  to  that  rule,  as  to 
him  the  innuendo  signifies  nothing  at  all ;  and 
then  it  must  be  taken  in  common  understand  - 
ing,  '  We  have  now  had  two  wicked  kings  to- 
jjether,'  innuendo,  our  sovereign  lord  the  king 
tli:it  now  is,  ai>:ainst  whom  tho  treason  must  be 
said  tu  he  iMuninittcd  :  but  this  is  very  harsh, 
and  insunsibliv  and  imfiossLble ;  il  is  harsh,  in 

cest  '  innuendo,'  ne  fait  son  propre  ofiice,  car 
ceo  contende  a  extender  a  ios  general  parols, 

*  the  |M>cks,'  ale  '  Frrueli  pocks,'  [icr  iuiagi- 
nation    d'un    entent   que   neSt   apparent  per 
ascun  precedent  parols,  a  que  le  ^  iouucndu'  re 
ferrer;  Etiesparolf  inesmea  sen»  prise  Ma 

*  mitiori  senstt.' 

T 
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My  lord,  I  shall  cite  no  books  more  than  I 
have  done.  I  humbly  conceive,  that  putting 
that  Ip'eat  rule  in  the  book  I  UrtA  mentioned, 
and  the  reason  of  thr  thini;  totrcther,  and  the 
subsequent  authorities  th:U  1  have  citeil ;  and 
they  stand  so  fair  and  clear  to  avoid  this  indict- 
ment, that  to  trouble  your  lonlship  further 
were  to  emlmiil  the  caso ;  tluretore  I  shall 
say  no  more  out  of  the  ImkiUs.  Hut  the  rule 
is  a  firm,  reasonaMe,  uudcniable  rule,  whitli 
must  rule  all  cases  that  come  under  the  rea- 
son of  it.  And  I  neivr  heard  that  hook  was 
ever  c(intradietc<l ;  hut  nil  suli5ec|ueut  jud*;- 
luents  were  agreeublc  thereunto. 

Just.  IVithiiu.  What  folio  is  it,  Mr.  Wallop, 
ill  tlic  4th  Hep.  ? 

Mr.  WaUop.    Folio  17.  H. 

Just.  Holiway.  It  is *s  Case,  is  it  not  f 

Mr.  Walfop.  S'es,  Sir.  My  lord,  I  hava 
strip|ied  the  words  of  the  innuendm.  Yon 
will  not,  I  am  sure,  put,  nor  can  an  innueiuh 
put  such  a  violence  or  force  upon  words  as  to 
make  them  treason,  when  in  themselves  they 
have  no  such  meaning.  Innuendoi  are  to 
follow  the  meaning  of  tue  wonis  as  they  lie  in 
th<;  reooni,  and  not  to  draw  the  meaning  of  the 
words  after  the  innuendo ;  for  you  will  never 
(especially  in  case  of  life)  press  words,  or  strain 
tliero  to  speak  more  than  willingly  tlicy  moan 
or  intend.  It  is  not  the  practice  ef  tltc*  law  so 
to  do,  to  make  any  snch  stretches.  *  Uui 
nimis  emungit,  elicit  saiigtiinem,'  he  that 
wrin^  the  nose  too  hard,  will  draw  forth  blood, 
that  IS  the  rule  of  that  great  lawyer,  my  lord 
Coke,  w  ho  applies  that  aayiag  to  the  forced 
straining  of  words  beyond  what  in  themselTos 
they  naturally  and  easily  will  bear.  And  it  is 
plain  tliat  G'oil  is  not  well  pleased  with  such 
cmunctiouN :  nor  dors  the  law  of  tlie  laud  at 
all  allow  ii,  but  absolutely  forbids  it,  for  tlie 
lai\  of  Kn£rhmd  speaks  thus,  *  Induhiisetge- 
neriilibiis,  lMMii;;nior  H^iisiti  tst  pra:ferenduH,* 
ill  all  dubious,  unrrrlaiu.  awd  pccneral  cases, 
the  nin.u  Ik'uigii  and  candid  intiuprctatiou  i J  tt> 
betaken:  so  that  if  there  ylmnld  ljf>  adouU 
about  these  wonls,  wliat  scns*^  they  be  takes 
ill,  the  law  of  England  dtics  injuin  your  lord 
shiii  to  take  the  way  that  hes  mi  the  r]i>lit  hand, 
and  make  tlit*  muftl  favourabk?  coii^iriictioi), 
thatean  beof  lliuii.  We  sa\  ilicn  i\w  worda*, 
as  I  cuiictive,  standln;^  quite  otherui»e,  atui 
withuiit  ilie  innuendos,  are  inst  nsiMi',  at  least 
unceibiiii.  tu  what  tlu'V  shouul  ht*  applied,  01 
to  uliiiiu  ;  mid  then  if  there  should  W  a  doubt, 
though  indeed  in  one  respix't  I  think  t2icre  is 
iMine,  vet  if  there  sho«dd  remain  a  iluiibt,  I  say 
your  rordship  and  the  ouurt  aro  to  take  that 
which  ib  the  mo^tinild  and  gtiitte  way  of  coo- 
slniiug  Uiese  words. 

My  lord,  i  ahall  not  troulJe  your  lordship 
furtlier  in  tlie  matter,  lor  I  think  it  is  seen  by 
its  own  light,  and  Uiese  few  touches,  that  I 
have  given  of  that  general  rule,  as  applied  to 
the  particular  case  feforc  your  lordship  :  and 
I  do  not  questwn,  but  they  'will  be  applied  by 
your  lordahip  and  the  court  in  their  i.*onsidera-> 
liiMi  of  tlie  case ;   tberefora  1  lay  it  at  yoer 


all  respects,  both  of  grammar,  and  reason,  and 
law  ;  It  i^<  insensible,  because  it  is  impossible ; 
and  it  is  impossible  because  you  must  else 
make  tuo  king^  to  be  one,  or  one  king  to  be 
two,  and  the  inntiendo  must  serve  both  ways ; 
which,  I  believe,  your  lordship  will  hardly  un- 
dertake to  do. 

And  besides,  my  lonl,  there  i<  another  incon- 
•isiency  in  these  words,  *  huhuimus  nunc,* 
tliat's  ooulrndictor}' ;  hahninrnf  refers  to  the 
time  past,  and  draws  one  wa\  ;  nunc  to  the 
time  present,  and  drat«'s  another  way:  and 
when  there  are  such  inconsistencies  and  inco- 
herences, how  can  any  man  make  a  judgment 
in  this  case,  where  the  life  of  a  man  es|)ecia11y 
is  concerned  ? 

But,  my  lord,  if  hahnimus  lie  that  which  be- 
insr  first  shall  take  plact*,  then  these  wi>nls 
mer  to  an^'  two  kings  that  we  ha%e  had,  under 
whom  P^per^  hath  been  let  in ;  and  so  we  must 
run  back  from  Harry  the  8th,  up  to  the  con- 
quest, nay,  be^-ond  tbe  conquest,  to  the  8axiins 
WmA  other  former  kings,  to  the  first  that  estab- 
liahed  the  Christian  religion,  which  was  then 
■object  to  the  Papacy.  And  it  will  be  hard  to 
-COiMtnie  theiu  wicked  kings  tor  so  doing  at 
Hial  time ;  as  any  man's  reading,  thai  knows 
•ny  thinff  of  tlie  hbttory  of  England,  will  ea- 
^ly  tell  Tiim.  80  that* it  is  unintelligible  and 
insensible,  even  that  way ;  and,  to  be  sure,  if  it 
be  so,  that  we  have  had  two  wicked  kings  toge- 
ther, referring  so  far  back,  it  cannot  at  all  cou  - 
con  tbe  present  king. 

My  lord,  I  sliall  be  short :  I  only  state  these 
ihings  before  you,  and  re<:omiaeiid  them  to 
your  lordship's  consideration.  Then  come 
these  words,  which  it  seems  are  most  relied 


tbe  government.  This  is  the  most  insensible, 
es  I  apprehend,  of  all ;  and  it  is  in  the  fatallest 
part,  it  being  there  that  the  treason  iiiii«>t  lie, 
if  there  be  any.  Now,  my  lord,  we  first  say. 
there  is  no  mention  at  all  of  any  enemies 
throughout  all  the  words  prccetleiit';  thrrc  is 
no  averment  that  the  king  was  rneniv  to  any 
body,  or  any  bod3'  to  him  ;  and  then  furc  thV 
innuendo,  for  this  reason,  is  to  hf  i«  lucU-d  ;  and 
the  rather,  in  that  it  makes  the  kin*;  and  liis 
fuljects  to  be  enemies  one  to  anotlier  ;  which 
is  an  imputation  that  ought  not  to  lie  admit  teil ; 
and  I  dare  s;iy,  will  nut  be  by  your  lordship. 
Tlierefure,  in  this  case,  to  pntsuch  a  sense?  in 
each  a  weighty  matter,  being  a  matter  of  tiict, 
upon  such  uncertainties,  without  any  further 
averment  of  the  intenticm  and  meaning  of  the 
q)eakcr  to  be  so  and  so,  and  without  any  thing 
but  snch  innuendot,  is  ▼er\'  hani :  for  now 
perhaps  the  iury  only  from  tbis  Unuendif  \s\'ve 
persuaded  that  all  these  things  pointed  ufiou 
the  king  and  tbe  government ;  and  did  take  it 
that  the  law  WIS  so;  that  the  words  intended 
as  much  :  then  do  they  give  their  verdict  of  a 
matter  that  was  never  averred,  and  for  want  of 
an  averment  could  never  be  put  in  issue,  so 
that  the  iNUty  could  have  a  trial,  wliether  he 
were  gtiilty  as  tlie  iiuUctmeDt  says. 
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loidiliip*!  feet,  and  humbly  pny,  that  the 
jadmeiit  may  be  arrested. 

Mr.  PoUemn.  My  loni,  I  am  assigrned  bv 
tbeoourt  tube  ef  counsel  for  Mr.  Kosevrdl, 
the  prifoner  at  the  bar,  and  therefore  humbly 
demn  your  lordship  wouKl  please  to  spare  me  a 
word  of  the  same  side  with  Mr.  Wallop.  The 
cue,  that  is,  this  part  of  the  indictment,  hath 
been  put,  acoordinsf  to  what  our  information 
is,  ri^t  by  Mr;  Wallop;  but  because  there 
may  be  many  words  in  the  indictment,  and 
there  are  so,  some  of  a  higher  nature  than 
QtherSy  therdbre  I  beg  leare  to  put  the  words 
distiDcrtly  as  they  lie,  and  I  shall  endeavour, 
witk  auCmission  to  your  lonlship,  to  shew  what 
words  are  in  themselTes  treason,  and  what  are 
MoC  treason,  thongli  they  may  he  a  i^reat  mis- 
demeaoour,  and  highly  punishable  by  the  bw 
and  by  tlie  court. 

My  lord,  thon^fh  the  stattite  of  the  25  Eilw. 
3.  does  provide  that  for  the  conricting  of  any 
Ibr  treason,  there  shall  be  an  overt-act,  yet  I  ao 
■ol  hold,  nor  do  I  tiiink,  but  that  there  may  be 
words  that  arc  an  overt-art,  and  consequently 
treasQB,  within  that  statute ;  but  then  what 
■ort  of  words  these  are,  is  that  which  I  would 
bnmbly  offer  to  your  lordship  to  discourse  of: 
lor,  my  lord,  it  plainly  appears  that  words  in 
themselves,  that  are  very  evil  and  wicked, 
yet  are  not  treason,  nor  are  to  be  punished  by 
virtue  of  that  statute  of  the  So  Edw.  3.  As  in 
ooe  Cro.  117.  and  125.  Hug^h  Pine's  case.* 
The  words  there  spoken  by  l^ne  are  most  evil 
and  wicked  words,  yet  by  all  the  judges  of 
Englaiid  they  are  ai^rced  not  to  be  treason. 

But,  my  kMil,  rora  further  determination 
•f  this  point,  what  words  are  treason,  and  what 
not,  give  me  leave  to  mention  the  statute  of  13 
Car.  2.  which  I  understand  to  be  the  statute 
upon  which  the  prisoner  is  indicted,  and  the 
two  brandies  of  that  statute :  for  the  first 
tc'lb  what  is  treason,  and  the  second 
what  is  not  treason,  but  only  misdemeanoar : 
and  that  second  branch  of  the  statute  says, 
that  if  any  person  shall  maliciously  and  ad- 
visedly publish  or  aifinn  tlie  king  to  be  an 
heretic  or  a  papist ;  or  that  he  endeavours  to 
introduce  I\)pcry,  or  maliciously  and  advisedly 
by  writing,  printing,  preaching,  or  expressly 
speaking,  publish  utter,  or  declare  any  words, 
sentences,  or  other  things,  to  stir  u|)  the  people 
to  hatred  or  dislike  uf  the  king's  iiersiin,  ur  the 
established  government ;  then  he  is  disabled  to 
have  or  exercise  any  place  or  office,  civil  or 
military,  and  ]>e  liame  to  such  further  punish- 
metdj  as  by  ihc  common  laws  or  statutes  may 
be  inflictea  in  such  cases  ;  hy  wbicli,  I  take 
it,  the  meaning  to  be  fine  and  imprisonment, 
or  bodily  punishment ;  but  not  the  iiunishment 
that  is  appointed  to  the  judgment  ot  high-trca- 
aon  or  loss  of  life  or  member. 

AtU  Gen.  My  kml,  I  humbly  crave  your 
lordship's  judgment  whether  this  shall  be  per- 
mitted, that  the  counsel  should  enter  uito  such 
a  disooune  aa  tbiii.    The  question,  I  take  it, 
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that  your  lordship  appointed  to  be  spoke  to,  is, 
whothcr  this  indictment  as  to  form  be  sufficient 
ibr  your  lordshi|)  to  give  judgment  u\\tm  ?  But 
Mr.  Pollexten  is  goinff  into  that  which  is  a 
far  greater  point ;  whether  these  words  ab- 
stracteil  from  all  their  innuendox  are  treason, 
or  no  ?  My  lonl,  the  prisoner  did  not  move 
that  in  arrest  of  judgment ;  and  whether  your 
lordship  expects  any  such  thing  should  be 
R|K»ken unto,  that  w as  not  moved  or  stirnd  by 
him,  1  must  submit  it  to  you.  The  jury  found 
that  these  words  were  sjioken  with  an  intent  to 
deiMMe  the  king.  Whether  that  your  lordship 
will  permit  it  to  be  argued,  whether  such  words 
are  treason  in  their  own  nature,  is  of  quite  ano- 
ther consideration. 

Mr.  iV/rj/fii.  Good  Mr.  Attorney,  Pray 
spare  us.  We  come  to  shew  that  if  in  their 
nature  they  import  not  matter  of  treason,  then 
the  innuendot  cannot  help  them,  so  as  to 
make  treason  of  them. 

Att,  Gen.  Truly,  my  kwd,  I  did  not  un- 
derstand that  it  was  your  tordship's  pleasure 
the  counsel  should  have  liberty  to  aigue  any 
such  tiling,  as  whether  the  words  be  treason, 
being  ibnnd  to  be  spoken  with  such  an  inten- 
tion ;  but  whettier  these  innuendoi  have  suf- 
ficiently been  laid  to  maintain  the  indictment  in 
point  of  fi>rm. 

Mr.  Poifexfen.  If  you  leave  out  the  words 
innuendo'd,  then  sure  we  may  speak  to  tha 
words  themselves. 

L.  C.  J.  Look  you,  Mr.  Attorney,  etther 
you  misUke  Mr.  PoUexfen,  or  I  do :  For  I  take 
It,  that  he  is  entering  into  the  consideration  of 
these  words  as  they  are  laid  in  the  indictment  i 
that  are  uncertainly  laid,  so  as  that  they  will 
not  support  an  indictment  of  treason « 

Alt.  Gen.  My  lord,  he  is  arguing,  that  if 
they  were  spoken  of  the  king,  yet  thry  would 
not  be  treason. 

L.  C.J.  Will  he  say  so?  I  dare  say,,  he 
will  not. 

Att.  Gsn.  He  is  arguing  upon  the  statulo, 
what  words  are  treason,  thougn  spoken  ^  the 
king,  and  what  not ;  which  ftake  it,  is  not  tha 
question  now. 

SoL  Gen.    My  lord,  we  humbly  ofibr  it  to 

J ^our  lordship,  whether  ii  be  according  to  your 
ordship's  rule  and  intention,  that  he  was  to 
argue  whether  the  words  were  treason ;  or 
only  whether  the  form  of  the  indictment,  as  to 
the  ianuendoi^  was  good  ami  sufficient. 

L.  C.  J.  Taking  the  words  to  be  sufiiciently 
set  forth  in  the  indictment,  and  found  by  tlio 

^*ury  to  be  spoken  of  the  king,  e8|MH;ially  the 
ast  words:  I>o  you  think  we  would  suffer 
that  question  to  be  de-bated,  whether  they  were 
treason  or  not?  God  forbid.  I  will  not  sit 
here  to  hear  that  question  at  all  so  much  as 
made  or  put,  I'll  assure  you.  1  mok  him  not  to 
argue  at  all  any  thing  that  way. 

Mr.  Pollexfen.  Pray,  my  lord,  huar  me ; 
I  am  going  only  to  this;  tor  I  would  not 
offer  any  mine  beyond  what  is  fit  for  mc  to 
offer,  and  for  the  court  to  hear :  But  this  we 
■ay,  that  tha  words,  the  eftctive  words,  are  net 
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so  siirik'knitly  laid  in  this  indictment,  as  to 
luakc  them  aiiiuuut  to  ticasoii,  I  am  onlj^' 
goii):;^  III  tliut. 

/..  (\  J.  Ay;  that  i^  the  stinirint;  |init  of 
th«' i|iU'Niion,  .:'iui  M'  1  utidorstood  tiiiii  bitiir**. 

Mr.  i\.//»  tj't'.i.  My  h'rd,  I  only  iiicnlionfil 
that  ot'thc  staiiitc,  that  thvrt*  wvtK*  two  sons  of 
wonU  th<T«'  i.iKi  II  notiro  ui'\  to  hh^iv  that  I 
thi'Mi^ht  ihi  <;.■  uouN  urrt  not  uiihinthut  branch 
thui  1^  "^xM  (•>  «»•'  in  u<«on. 

/..  ('.  J-    Will.  Lo  on. 

Mr  l\lL.ii'  u.  I  will  kt>ep  ni\srlf  lo  the 
fiiM  c'lansf  ot  thi'  Mutiitc; ;  for  i%hut  i  mean,  is 
thib,  'J'hat  if  thi  vc-  uotiltt  come  m»t  \tiihin  that 
lirM  hruiM  h,  uliirli  itiakts  the  trr-a^r>n,  thco 
your  lo.dship  «'.ii.!:«ii  *^i\v  jiul^fintnt  ujMin  this 
iinliiiiutnt.  Foi'  lint:  ;rh,  lov  lord,  it  iiiay  be 
thi  ^1*  uoiJs  Ui'r  r.\tr;»i'iiiir:.uy  ill,  and  Inin^ 
K|Hikt  II  or  priuvlud,  may  have  an  ill  ^^ntieo^ 
iiu-uiiin:;  \y  ith  thciu  ;  yci  1  wmilil  oIim  rvt*  to 
your  lord>hi|>,  tlitro  are  oth<.r  lirnaitics  and 
puiiibhnunts  |i:o\iiii.d  fur  some  bort  of  Mord.s, 
ihan  there  uii*  for  others. 

litit  then,  liiv  lonl.  let  u<  considi-r  the  words 
of  tho  first  branch  of  this  st..tuii-.  If  mi1>c  any 
|K'r>un  dot  s  compass,  the  death,  or  Ualily  re- 
straint, or  i>thiT  harm  to  the  kini>^\s  ^lerMin, 
or  to  deprive  the  kin<r,  or  U\\  war  ajfainst  the 
kini:',  >Vc.  and  this  couipassiii^  and  imagina- 
tion do«'S  e\(>i-(S.s  hy  printing,  \«riting,  preach- 
in:;',  or  mahcioiis  liiid  adi  ised  speaking,  they 
shall  Miflu' jndtriiunt  of  hi!;:li- treason.  Now 
Ihcn,  all  that  1  uoiild  come  to,  is  this,  that  this 
same  treasouahle  printiiiLf,  w  ritiiu;,  preachingr, 
or  .s(H*akin^,  inuNt  la*  of  such  words  as  shall 
intend  the  death,  Imdily  hurt,  restraint,  or  im- 
prisonment of  the  kind's  person,  or  levyiii«^  ot 
war. 

M\  li>rd.  ha\inir  said  this,  the  next  thini*:  is 
to  come  to  the  wimis  tluiiiseUes,  and  to  take 
Iheiii  a<>  the\  are  in  thtTtivilves,  without  the 
iuniiftnio^^  aiidsie  what  the  natural  si  use  uf 
them  will  lie:  .Vnd  wi  will  taki-  thtiii  in  the 
natural  order  as  thev  are  laid  in  the  ver\  in- 
dictment, and  found  liy  thr  jury. 

The  first  |iassa«<:e  'of  thi.ni  is,    *  ipiod   Po- 

*  piihis/  Ve.  (lilt  anin;^  the  peoj-li' '»f  KiiLTlaiul, 

*  the  siihjects  ot'  our  lord  lln;  ki.iuf)  ^  iiiaile  a 
*'  fliN-kinj;  to  the   kii»t;  (iiii  aiiiiit.''  our  said  lord 

*  the  kintr  that  now  is)  to  cure  the  kind's  e^il, 

*  which  he  eituld  not  do  ;  but  uo  are  tlu-\  to 
'  whom  lhe\  should  come,  hein«r  IViosts  and 

*  I'rojdiets,  that  by  our  prayers  can  heal  the 

*  p-iefa  of  the  |M'ople.'  Ncnv,  my  lord,  with 
hiiiiible  submission,  it  is  plain  that  at-  to  the&.e 
ivords.  the>  ha\onot  in  thtuisiivts  an\  tcn- 
detie}  to  treason  at  all,  %\hatsoLUM- reiVi'liyn 
they  may  make  upon  tlie  kiii;;- ;  ll..'\  arc  the 
Wolds  of  a  IViest  maoaiiViiiof  iiis  own  otiiee, 
and  his,  pou«r  with  (ioil  AliiiiL^hty  ;  in:t  lluy 
do  not  CMim;  |,|»  ^i  think)  to  this  ciiuus  for 
vhieh  the  prisoner  at  the  bar  staiu'.saei  ii.>ed. 

Then  thu  n««xt  words  that  follow,  an  thesi*, 

*  Ni*s    habuiiniLs  nunc    dui»s   iniipKN    \l,  ^c% 

*  insiiiiul,  qui   periniserunt  Uoniauam  super- 

*  stitionem  intrare  m  eoruin  coiispL-ctu,  .Vc.  and 

*  who  can  be  likeuiid  to  uoue  bui  wicked  Je- 
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^  roboam.'  My  lord,  these,  I  do  ackuowled|^e, 
are  %ery  wicked  and  bad  woi-ds,  es|fecially 
if  they  nitist  be  applied,  as  the  indictment  has 
set  them  forth,  Ui  the  late  king,  and  his  pit:- 
scnt  majesty  :  Yet  these  very  wonls  (iiudti 
labour)  will  not  amount  to  the  eharj^e  of  hi^^h 
treason.  They  deserve  very  severe  punish» 
iiient ;  but  they  seem  not  to  come  up  to  any 
thinir  of  an  intention,  or  compassini>,  or  de- 
siifnin^  the  death,  boddy  hurt,  or  imprison- 
mt  nt  of  the  kinjjf  -,  or  the  leiyiiif;  war  against 
him.  This  I  sjM^ak,  my  lord,  with  submission, 
and  I  believe  your  lordship  may  be  of  the  same 
mind. 

But  then,  my  lord,  the  next  words  that 
follow,  are  the  words  (1  suppose)  that  are  r%.lied 
upon,  to  make  out  this  accusatKin  ;  '  iluod  si 
'  ipsi  Ktarent  ad  fundamentalia,  ipse  non 
'  timfrlmt,  ^c.  That  they  should  overcome 
'  their  en«^mies,  as  in  former  times,  with  rams- 
'  horns,  broken  platters,  and  a  stone  in  a  sling.' 
These,  my  lord,  seem  to  be  the  words  in  which 
the  crime  c(>nsi.sts.  Now,  my  lord,  if  these 
words  in  themseUes  are  so  uncertain,  or  such 
as  do  not  tend  or  relate  to  the  pre>ent  king,  or 
the  present  government,  to  stir  up  sedition  or 
ritteflion  against  them,  then  they  will  not  be 
tre;isou,  biTause  they  do  not  so  relate. 

Now,  my  lord,  these  words,  if  you  takethein 
alone  w  ithout  the  former  clause, '  Nos  habui- 

*  mus  nunc  duos  iniquos  Reges  insimul,*  iScc. 
close<l  w  ith  the  innuendo,  Uiat  he  meant  th« 
late  king,  and  this,  I  see  not  possibly  how  they 
can  be  said  to  relate  to  the  present  king  and 
gin  crnment,  to  make  them  treason  within  this 
act.     Which  %vaycanitbe?  '  If  they  would 

*  stand  to  their  principles,  they  should  over- 
'  come  their  enemies:'  How  can  they  bo  in- 
tended to  Ik*  meant  of  the  kin;;,  and liis  lo\al 
subje<'ts  ?  Then  let  us  consi:!er  the  words  tliat 
oo  atbre,  %\hether  they  will  htip  any  tbuig  or 
no;  '  habuimus  nunc  duos  iiiiipios  Ucges  in* 

*  siinur.  These  wonis  of  themselves,  stript  of 
the  i/i N ui-fi</().  do  not  express  what  two  kind's 
are  ini  ant  by  them.  If  \  ou  take  the  words 
strictly,  that' *  We  ha%e  liad  two  kins^s  now 
tosicllier,  in.simul,*  as  the  word  signiiies,  it 
must  be  two  kings  at  one  and  the  siuue  time  : 
Hut  take  it  in  the  English  phrase  (as  perhaps 
llicy  would  have  it  turned  into  English). '  AVc 
'  have  had  now  two  wicked  kings  together,* 
(meaning  the  late  blesseil  martyr,  and  his  now 
inajt*sty),  then  it  must  be,  we  ha\e  had  now 
two  kings  successive!}  ;  but  it  is  a  strange 
thing  to  Kinder  such  (<atin  into  such  English, 
w  huh  st.*eins  to  be,  in  the  nature  of  the  !^ord& 
thciiiSfhe.<<,  such  as  will  bear  no  such  seuse  or 
et»itsiruetion  as  that.     And  then,  the  '  qui  per* 

*  iniserunt  liomanam  sufienititionem  intrare  in 
'  eorum  cons{RH*tu  -,*  if  the  first  words  do  not 
in  themselvt*s  express  what  kings  were  meant, 
these  words  that  follow  can  gi%e  no  manner  of 
certainty  to  them  at  all :  For  here  is  not  so 
much  as  any  iunut'ndo;  nor  can  the  words 
that  fellow  tfiem  ^  (qui  assiiuilari  possuut,'  &c, 
which  can  be  likened  to  none  but  wicked  Jero^ 
boam)  in  any  sort,  shew  any  certainty  to  hUqiri 
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llie  words  are  to  be  applied,  or  illustrate  whom 
the  speaker  meant 

But  now  that  which  is  the  next  clause,  is  the 
worst  clause  of  all ;  *  Sed  si  ipsi  starent  ad  fun- 
*  damentalia,  &c.'    *  I^'  iu  all  ordinary  con- 
itruGtion   oi'  speech  m  all  language,    being 
coupled  to  the  former  words  (and  so  I  think 
the  rule  in  the  grammar  is  and  will  be  read  by 
any  reasonable  person  that  reads)  must  refer 
to  the  next  antecedent.     And  tiien,  who  are 
they  that  are  last  suokcn  of?    It  must  be  the 
two  wicked  kings,  let  them  be  who  they  will, 
that  were  meant  by  those  wicked  king^;   for 
tliere  is  no  other  |ierson  tliat  does  intervene,  as 
siioken  of,  tu  whom  tlie;y  should  he  referred. 
The  former  wonls  are  spukcn  in  the  first  per- 
son, and  plural  number :  \Vc  have  liad,  S|>eak- 
ing  in  the  name  of  himself,  and  tliey  that  were 
his  auditors,  and  then  to  come  with  iiiii,  after 
he  had  mentioned  two  kings,  who  had  suffer^ 
Popery  to  come  in,  and  were  to  be  likened  to 
Jeroboam,  clian^  the   Ibrm  of  the  whole 
speech.     It  should  seem,  according  as  it  is 
laid  in  the  indictment,  to  run  thus,  and  then  I 
desire} our  lordship  to  consider  the  sense  and 
grammar  of  them ;  '  Vie  had  now  two  wicked 

*  kings  together,  who  have  suifcreil  Popery  to 
'  come  under  their  noses,  wc  cannot  comfiaro 

*  them  to  any  hut  wicked  Jeroboam :    And  if 

*  they  would  stand  to  their  principles,  then  he 

*  did  not  doubt  but  they  should  overcome  their 

*  enemies,  as  in  former  times,  &c.'  Why  then, 
if  ^if  according  to  grammar,  and  onlinary 
reading,  being  a  relative,  must  refer  to  that 
which  went  last  betbre,  there  is  noUiing  in  all 
the  sentence  before,  but.  We,  that  is,  he  and 
the  people  that  lieard  him,  and  the  two  kings 
that  he  spoke  of;  and  the  two  kings  being  last 
spoke  ol',  it  must  in  all  grammar,  I  say,  and 
sense,  be  understood  of  tlic  kings.  'J'hen  let 
us  see,  what  sense  we  can  mal^  of  it;  *  We 

*  have  had  two  wicked  kings,  that  have  per- 

*  mitta]  popety  under  their  noses,  that  they 

*  can  be  compared  to  none  but  wicked  Jvro- 
'  boam :  and  if  they  stand  tu  their  principles, 
^  he  did  not  fear  hut  they  (the  king:^)  should 

*  overcome  their  enemies.'  In  all  onlinary  and 
fair  reckoning,  I  cannot  see  how  ihi-.y  can 
mend  it,  but  the  ipti  mu^t  refer  to  the  rcgfs  ; 
Slid  the  *  £orum  fundanientalite,  ipsorum 
'  legum,'  if  you  take  these  words,  as  they  do 
lie ;  and  if  they  have  any  sense  or  meaning  at 
all  in  them,  this  is  the  proper  and  natural  sense 
and  meanuig  of  them. 

For  it  is  pretty  hard  to  apply  the  '  Nos  ha- 

*  buimus  nunc  duos  iniquos  Ret^es,'  to  the 
"  ipsi  qui  starent  ad  fundamentalia.*  In  all 
probability  he  spoke  it  thus,  ii'  it  continued  ou 
m  a  disivurse,  which  I  can  say  nothing  to, 
bein^  only  to  speak  to  the  words  as  they  are 
laid  m  the  indictment,  *  And  if  we  do  but  stand 

*  to  our  principles,  I  do  nut  doubt  but  we  shall 

*  overcome  our  enemies  as  formerly,'  &c.  But 
ipii  is  a  variation  of  the  persun,  and,  acconiing 
to  all  grammatical  construciiou,  we  know  how 
it  miut  lie  rxpoundud.  The  other  seems  to  be 
the  natural  reading  of  thswoids;  but  the  in- 


dictment has  not  pursued  them,  but  has  made 
them  instead  of  that,  to  be  quite  nonsense,  sup- 
posing them  to  have  been  spoken  aa  the  jury 
have  found  them. 

But,  my  lord,  if  they  do  not  well  bear  that 
sense,  which  I  think  the^'  should  properly  and 
naturally  hear,  if  they  had  been  right  laid,  the 
question  then,  whetlier  we  can  mdce  these 
words,  as  they  are  laid,  to  bear  any  such  sense, 
as  the  king's  counsel,  by  tlieir  innuendo*^ 
have  placed  upon  them  ?  that  is,  if  they, 
meaning  his  auditors  ;  '  should  stand  to  their 

*  principles,  then  thev  should  overcome  their 

*  enemies,'  meaning  tne  king  and  his  loyal  sub> 
jects.  Truly,  my  lord,  I  cannot  see  how  that 
can  be,  how*ii;<i  should  be  me ;  I  and  mine 
auditors  should  stand  to  theb  principles. 

But  setting  that  aside,  come  we  then  to  the 
main  words.  '  He  did  not  fear  but  thay  should 
overcome  their  enemies.'  The  great  force  of 
these  words  lies  in  the  word  enemies.  What 
is  meant  by  enemies?  For  all  the  rest  without 
that,  would  not  signify  any  great  matter,  with 
submission  to  your  lordship,  as  I  think  :  And 
therefore  here  comes  the  great  burden,  andf 
that  which  is  the  sharp  sting  of  all  this  indict- 
ment And  to  make  enemies  to  signify  the 
king  and  his  subjects,  my  lord,  is  a  very  won- 
derful innuendo,  as  I  believe  ever  was  attempt- 
ed to  be  made.  iSo  it  seems  to  me,  with  submis- 
sion to  your  lordship ;  the  word  enemies  itself  is 
a  word  m  so  birge  comprehension,  that  it  reaches 
to  a  great  jmrt  of  the  world.  God  knows,  man- 
kind is  so  very  unhappy,  as  that  every  one 
hath  very  many,  and  too  many  enemies.  Who 
is  not  an  enemy  ?  A  man  scarce  knows  ;  it  is 
well  if  he  does.  And  this  is  a  thing  that's 
mighty  hard,  that  so  general  a  word  should 
have  so  heinous  a  particular  application. 

There  then  rests  the  buroen  of  the  case, 
whither  inimicos  should  signify  the  king  and 
his  loyal  subjects.  If  in  the  natural  grammar 
the  former  words  of  '  I[»si  starent  ad  fiinda- 
^  mentalia,'  be,  as  I  have  shewn,  to  be  referred 
to  the  duos  Rfges  as  the  last  antecedent,  then  it 
must  mean,  that  the  duos  Reges  would  oyer- 
come  their  enemies,  and  then  there  is  no  hurt 
in  all  these  words,  but  whatsoever  was  spoken 
is  very  commendable,  and  very  allowable: 
But  if  you  would  take  it  otherwise,  I  see  not 
how  it  can  be  done  without  the  greatest  strain 
in  the  world  of  so  general  a  word,  to  make 
inimcos  mean  the  king  and  his  subjects. 

Now,  my  loni,  let  us  see  how  they  intend  to 
help  it  out,  and  that  is,  by  these  mnutudos. 
The  nature  of  an  inuuendn  hath  been  already 
o|)ened  to  yciur  lordship  by  Mr.  Wallop.  I 
shall  not  repeat  any  thing  of  that  which  was 
said  before,  for  that  I  cannut  take  to  be  any 
service  to  the  prisoner  at  the  bar,  to  take  up 
your  lordship's  time  in  repetitions.  The  books 
have  been  cited,  and  reason  itself  will  direct  to 
that ;  for  must  not  a  man  be  convicted  by  his 
own  words,  as  well  as  punished  for  them  ?  It 
is  not,  sure,  tlie  skill  of  the  clerk  to  put  iu  vt 
innuendo^  or  of  any  one  else,  that  shall  be  con- 
strued tu  make  my  words  to  have  any  other 
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sense,  than  I  that  spake  th'Mii  intrndcd  thrm  in. 
ir  the  words  are  not  clear,  wiiy  then  they  can- 
not affect  thu  auditory,  sous  to  havi!  any  evil 
intlucne4;  u|Hjn  tla*ni,*to  incite  thcni  to  sedition 
or  rchcUion ;  fur  Kcusiiblc  wuitU  luiibt  iufluenc*e 
sensible  men  :  But  words  tliut  arc  iusonsihlc, ' 
can  liavu  no  iutliienix*  at  all  upon  rational  crca-  i 
tures.  Tlicii  shuU  ati  innuendo  make  that  an  \ 
offence,  without  n  hich  it  was  nut  an  utfeucc ;  es-  j 
pecially  so  irifat  an  ulfcuce,  as  that  of*  high- 
treason  ?  ^iurcly  not. 

Besides,  ni>  I«iril,  ull  our  books  are  against 
making;  any  surh  construction.  Kol!*8  Abr.  ' 
1.  part  81.  ThtMv  is  u  uhoh:  bead-roll  of  them  1 
to  prove,  that  t h m ufuaW  u  ill  not  help,  where 
the  words  iti  thc.'uis*;lvi>i  have  any  inoertaiutv 
in  them.  The  Imi-e  settin«(  down  the  words 
with  innuendui  are  not  an  aveniicnt  sufficient 
to  maintain  an  action,  or  an  indictment.  The 
cues  there  are  indeed  upon  actions  of  the  case 
for  words,  which  in  reason  are  under  the  same 
rule. 

For,  my  lonl,  there  arc  two  ways  to  apply 
words  that  are  unecitain,  to  briuf;  out  the  true 
intent  and  nieanini;^  of  them,  to  whom  they 
mre  to  be  applied  ;  the  one  is  by  a  coiUiquium 
lirecedent,  and  where  there  ils  a  colittquium 
preceilent  of  such  matter  as  w  ill  lead  in  the 
eeose  of  the  words,  which  without  it  were  not 
to  be  understood,  there  the  laying  that  coUo' 
^ium  makes  the  wonls  come  to  be  sensible, 
and  there  is  thiv  reaMm  fur  it,  whenever  that  is 
4kme,  the  cuHtHfitlum  must  ronie  in  evidence, 
and  must  U*  proved  :  lint  I  ne^  or  yet  knew  an 
innuendo  offered  to  he  ^t:  t.\  i  *\.  Another  way  is 
thisi  where  wonis  arr;  i.iiJ  in  a  ileclaratioii  with 
an  aviTmnu  pivcfiU'nt  t«>  he  s|K»ken  of  such  a 
person,  thtn  the  words,  with  an  innntndo  afler 
that  averment,  shew  suliiciently  what  is  meant 
by  tliem.  \i  so  lie  scamhtlous  words  ;;re  spo- 
ken, as  to  say,  'Thy  hmdlonl,  your  brother, 
'your  master,  vour  strvant,  your  son,  is  a 
'thief,*  ortheliiic:  In  liiese  rases  the  words 
in  themselves  do  not  express  the  man  of  whom 
the  scandal  is  raised,  but  they  give  such  a  de- 
nomination oi*  the  man,  that  may  by  the  hcareni 
be  sufiiciently  known.  Why  then,  in  tluit 
case,  if  m  the  declaration  it  is  averred  that  the  ! 
plaintiff  was  his  luodUiixl,  was  his  brother,  u-as 
hb  master,  was  his  senant,  w as  his  son,  and 
that  these  words  were  spoken  of  him,  and 
thereby  it  comes  to  be  made  ap|iarent  to  the 
court  what  is  mciuii,  and  who  is  meant,  that  is 
well,  and  all  tliat  must  l>e  proved  to  the  court 
u^n  evidence,  or  the  action  cannot  be  main- 
tained. By  such  means  as  this  it  is  niaile  plain 
and  demonstrable,  that  there  can  no  doubt  re- 
main, cither  with  the  court  or  the  jury,  to  whom 
the  injury  is  done,  and  of  whom  the  scandal  is 
uttered.  And  these  are  the  only  two  ways 
that  ever  1  could  observe  were  allowed  to  be 
sufiicietitto  maintain  any  such  action:  And 
there  tlie  innutndo  comes  very  properly  in  to  as- 
sist the  averment,  or  tlie  colloquium. 

But  now,  my  lord,  here  in  this  case*  here  is 
nothing  of  that  kind,  but  only  a  bare  innuendo 
that  such  and  such  wera  memt,  withml  cither 


a  colfnqvium  that  there  was  a  discourse  con- 
cerninjjf  such  anil  such  persons,  or  an  averment 
that  the  words  weresfioken  of  the  persons. 

My  lord,  I  cannot  tell  what  precedents  thej 
will  offer  to  vour  lordship  of  former  or  latter 
times.  We  nave  had  but  very  little  time  to 
look  into  it,  and  have  not  that  recourse  to  the  pre- 
cedents on  the  crown's  side  that  the  king's 
c*ounsel  have.  But,  my  lord,  for  precedents 
that  may  have  past  tub  tilcntio  ;  without  hav- 
ing the  question  stirred,  1  suppose,  will  not 
be  allowed  by  your  lordship,  and  the  court  as 
precedents  against  ns.  But  I  think  there  will 
be  no  instance  given,  wherever  any  such 
thing  came  in  question,  tliat  ei'er  judgment 
was  given  against  tlie  defendant. 

My  lord,  this  seems  to  be  the  sense  and  na- 
ture of  the  words  as  they  arc  laid  in  this  in- 
dictment, stript  of  the  inniieiK/oi,  and  your 
lordship  knows  what  a  ease  we  have  now  be- 
fore you.  Wc  are  in  the  case  of  the  life  of  a 
roan,  which  is  much  favoured  in  law,  and  if 
there  be  any  doubt  or  uncertamty,  your  lord- 
ship will  lean  rather  towards  the  favourable 
side ;  and  if,  accordmg  to  the  rules  of  law, 
words  to  make  men  criminal  shall  not  be 
strained,  or  forced  beyond  their  plain,  natural 
meaning,  sure  they  shall  not  to  make  a  man 
capitally  so;  For  the  greater  the  crime  is,  the 
greater  consideration  the  court  will  have  to  see 
tliat  there  be  no  strained,  forced  constructions 
to  bring  the  life  of  a  man  in  danger :  And 
tht*rerore  I  humbly  pray  that  judgment  maj 
be  arrested. 

Att.  Gen.  May  it  please  your  lordship,  I 
am  of  counsel  in  this  case  for  the  king  :  and 
notwitlistauding  any  thing  that  has  been  said, 
I  do  conceive,  that  there  is  high- treason  well 
alledgsd  in  this  indictment,  of  which  the  pri- 
soner is  founil  guilty  against  whom  I  must  de- 
mand your  juiigment.  BIy  lord,  there  is  a  great 
diflference  in  this  matter ;  that  is,  whether 
the  words  are  treason,  as  they  were  spoken  b^* 
him,  and  whoilier  or  no  this  treason,  admitting 
it  to  be  treason,  be  well  disclosed  by  this  in- 
dictment -  For,  my  lord,  1  think  to  preach  in  a 
public  assembly,  that  *  we  have  had  two 
*■  wicked  kings  together,  who  have  permitted 
'  Popery  to  come  under  their  noses,'  and  then 
to  go  on  with  it  to  '^andto  their  principkss* 
(for  so  tlie  words  arc  laid  m  this  indictment) 
*  and  they  should  overcome  their  enemies  as 
'in  former  timesy  with  rams-horns,  broken 
'  platters,  and  a  stone  in  a  sling/  is  a  very 
high  aggravation  of  such  wor£.  And,  my 
lonl,  if  you  remember  the  evkftenoe,  as  I  doubt 
not  you  do,  it  was  all  spoken  in  a  pubbc  as- 
sembly, before  4  or  500  people,  and  they  were 
spoken  without  any  words  mtervening  what- 
soever. These  were  the  only  words  tmt  wera 
spoken  rehiting  to  this  matter :  So  that  thesa 
must  carry, their  own  pregnant  sense  with  tliem» 
of  exciting  the  people  to  stand  to  their  anna 
against  the  wiciwd  kmgs,  or  else  they  are  of 
no  significBtion.  And  &ua  they  are  laid  in  the 
indictaientv  and  found  by  the  jury  to  be  apokaa 
poiitiTdy  lo  ftir  vp  the  people  agiiiiil  teUiff 
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to  depose  hiai,ani)  to  raise  rebellion  within  llie 
kingoom.  lliis,  I  say,  is  positively  afiinneiJ, 
and  laid  down  in  the  indictment.  But,  now, 
whether  or 'no  these  words  are  in  point  of  fomi 
•o  laid,  that  the  eourt  must  understand  thein 
with  relation  to- the  king*  and  government,  and 
as  an  argument  to  stir  up  tlie  people,  is  the 
question :  For  if  they- be  so,  then  they  are  well 
laid  to  support  tliis  conviction  of  treason. 

Now  lor  that,  ray  lord,  I  would  only  first 
my,  they  must  either  import  treason  in  them- 
•elTcs,  or  they  do  not.  If  they  do  import  trea* 
aoD  in  themselFes,  no  addition  of  the  person 
ooncerning  whom  they  were  spoken,  as  tliat 
they  were  suoken  of  the  king,  will  mend  the 
case,  crmaJcc  it  better.  Though  it  belaid 
iMTer  se  much  to  be  spoken  of  the  king,  and 
that  be  never  so  much  averred,  yet  if  it  be  not 
•poken  to  disturb  the  jforemment,  or  to  raise 
vefaellion  and  insnrrectiOB,  the  adding  a  thou- 
■and  tiroes  that  -it  was  spoken  *  de  Domino 
«  Rege/  would  not  avail.  They  oonftas  they 
liaf  e  tto  preoedents  to  produce,  and  I  betiere 
tmly  they  haTC  not :  And  so  they  only  go  by 
tray  of  argument,  taken  from  actions  upon  the 
case fbr  weeds:  Whereas  there  iaagreatdis- 
Mriiy  in  the  case  between  actions  or  the  case 
lor  words,  and  informations  or  indictments  for 
words  that  are  criminal  or  capital ;  and  I  know 
if  they  will  lookinto  the  preoedents  that  are  in 
print,  m  the  entries,  and  m  the  rnorts  of  in- 
ibnnatkins  or  indictments,  they  will  find  it  is 
Mvar,  or  rery  seldom,  or  rarely  done,  it  being 
looked  upon  as  to  no  purpose,  or  as  pcriectsor- 
j^nsige,  (olaythat  such  or  such  a  thing  was 
spoken,  *  Del>omino  Rege  de  Gubematione.' 
But  in  criminal  cases,  and  not  capital,  it  is  com- 
monly thus,  of  which  there  are  multitudes  of 
instanoes :  That  such  a  one  being  of  an  ill 
mind,  to  raise  commotion  in  the  kingdom,  and 
stir  up  sedition,  spoke  these  and  these  wonls. 
This  was  the  constant  form  in  your  lordship's 
4ime,  as  your  lordship  can  remember  in  the 
infiMrmatioos  that  were,  or  the  indictments  of 
persons  that  had  spoken  words  relating  to  the 
didDB  of  York.  I  can  ren^ember  when  your 
lordship  used  to  say,  '  Never  consult  me,  but 
'  follow  the  ancient  precedents/  which  I  dare 
-undertake  to  say  are  all  thus,  and  so  I  shall 
abew  by  and  by,  it  has  been  in  indictments  of 
Intaon:  And  though,  perhaps,  one  or  two 
■li^t  at  any  time  be  otherwise  drawn  (o<* 
wlttch  yet  we  can  find  none),  yet,  this  hath 
keen  the  constant  form  for  any  thing  that  I  can 
find,  and  it  is  of  very  great  consequence  to  say 
«t  this  time  of  day,  that  what  has  for  hundreus 
«f  vean  together  been  the  constant  prat^tice, 
and  way  of  indictments  and  informations,  is 
not  good,  it  were  to  turn  all  things  topsy  tui-vy, 
and  to  make  great  confusion  in  prosccutioi's, 
«nd  the  practice  of  the  law,  in  criminal  mat- 
ters. I  shall  therefore  shew  your  k»rdhhip  that 
Ime  iasuch  a  certainty  as  the  law  does  require 
awl  as  is  usually  practiseil,  and  that  the  words 
ui  themielves  are  such,  that  they  must  have 
to  what  we  have  laid  down  in  tlia  in- 

andtOBoUung^'s*- 
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But  then  tliey  do  lay  down  this  for  aground, 
which  I  think  I  may  grant  tliem  t^'easily, 
and  yet  it  will  signify  nothing  to  what  they 
mean  ;  I  would  wipe  off  all  these  innutndoij 
leave  them  out  of  the  case,  for  I  nerer  expect 
any  help  from  them  at  all ;  and  then  I  do 
agree  that  an  innutndo^  without  a  strong,  ur* 
gent  averment  that  the  people  which  hear  the 
words  spoke,  and  the  court  tliat  are  to  pass 
judgment  upon  them,  shall  say  ibrcibly  ap- 
pears from  the  words  themselves,  who  was* 
meant,  and  what  was  meant,  will  not  support 
the  indictment,  nor  has  the  Terdict  fortified  it 
at  all. 

But  they  tell  you  in  actbna  of  the  case,  if 
J(din-a-Stik8  be  called  a  bankrupt,  if  he  will 
bring  an  action  against  the  party  that  spok» 
these  words,  he  mnstarer  and  amrm,  that  they 
were  spoken  *  de  Uuerente,'  of  that  particular 
peraontbat  doth  bringthe  action ;  and  so  it  it, 
the  law  is  so,  and  the  reason's  plain,  because 
there  are  many  Joha-a-Stiles's  perhaps,  and. 
the  plaintiflr  that  brings  the  action  is  but  one; 
and  therefore,  if  he  does  not  shew  Uiat  the  dis- 
course was  of  that  John-a-Stiles,  who  brings 
the  action,  it  is  uncertain  who  was  meant,  and 
cannot  be  supported  by  a  bare  innuendo.  But 
I  take  it  in  these  cases,  wherever  the  prece* 
dent  averment  is  necessary,  there  must  be  a 
distinct  proof  *of  that  averment,  as  if  John-a- 
Stiles  be  called  bankrupt  {m  the  case  I  men- 
tioned) and  he  brin^ifs  Ins  action,  and  avers  the 
discourse  to  be  de  Qtterente  ;  and  he  calls  wit- 
nesses, who  prove  the  words  to  be  spoken,  that 
the  defendant  did  say  John-a-Stiles  was  a  bank- 
rupt; and  the  court  demands  this  question  of 
the  witnesses,  but  do  you  know  what  John-a- 
Stiles  the  dclbndant  meant  ?  and  he  shall  an- 
swer, no,  we  onl}'  heard  the  party  say  John-a- 
Stiles  is  a  bankrupt :  It  is  apparent  that  evi- 
dence will  not  support  the  action,  for  that  arer- 
roent  must  be  proved,  that  he  that  brings  the 
action  was  intended,  and  that  there  was  a  dis- 
course concemin^^  him.  Tiiere  must  be,  I 
say,  the  proof  of  Uie  ayerment  to  make  up  that 
certainty  of  the  application  of  the  wonfs,  which 
the  Liw  re(|uires.  And  therefore  in  whatcaM 
soever  it  be,  if  the  words  be  the  only  proof,  or 
if  the  words  carry  sufficient  in  themselves  to 
shew  of  whom  they  were  spoken,  it  is  ridicu- 
lous to  say  there  must  be  an  averment  that 
they  were  of  such  a  one ;  because  words  cannot 
prove  themselves. 

For,  my  lord,  wherever  word^  by  strong 
and  pregnant  intendment  do  carry  slander,  and 
of  such  a  particular  person,  there  the  books 
are  express  tliat  there  needs  no  averment,  that 
they  were  spoken  of  surh  a  one  ;  as  in  the 
case  of  Fleetwood  and  Curie,  Hob.  3G7,  which 
is  a  rule  for  all  cases  upon  actions  of  the  case 
for  words.  8ir  Miles  Fleetwood  being  receiver 
of  the  Court  of  Wanlst,  bmnrrht  an  action  of 
tlie  case  against  Curio,  fur  that  he  (having 
speech  with  one  Whoi'4:\vood)  did  speak  of  the 
plaintiff  these  words,  Mr.  Deceiver  (lanuendo 
the  plaintiff )  had  deceived  and  cozened  the  king, 
&c.    lie  did  theio  alledge  the  words  to  be 
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spoken  of  the  plaintiff.  In  that  case,  upon  I 
Not  Guilty  pleaded,  it  was  found  for  the  plain- 
tiff, and  it  was  mmed  in  arrest  of  iud^ent, 
that  it  did  not  appear  by  the  worn  snoken, 
that  they  were  sp^ikcn  of  the  plainttii :  fur, 
Mr.  Deceiver  had  no  propriety  to  that  purpose ; 
and  the  Innumdo  \%iiuld  not  make  it  certain, 
when  it  {ipprarrd  tu  the  court,  that  the  words 
would  liear  no  certainty,  though  he  did  a1  ledge 
the  %irords  to  be  spoken  of  the  plaintiff  in  that 
case ;  because  there  may  he  many  deceivers, 
or  receivers,  and  he  muxt  prove  it  particularly 
spoken  of  himself.  Hut  then  the  book  is  ex- 
press, that  afU*r  a  verdict,  though  lie  «lid  not 
aver  it  was  xpoken  of  him  in  his  office,  vet 
judgment  should  be  given  for  the  plaintiff,  be- 
cause there  is  a  pregnant,  violent,  certain  sense, 
that  may  lead  tne  court  and  hearers  to  take  it 
so  to  be' meant,  and  cannot  be  otherwise  ima- 
gined ;  and  therafore  the  court  will  not  ima- 
gine it.  As  if  a  man  spoke  of  an  attorney', 
that  he  is  a  knave,  and  spukc  not  of  his  prac- 
tice ;  why  then  the  action  won't  lie  :  but  if  he 
be  named  an  attorney  in  the  dorlaration,  and 
the  hearers  knew  hun  to  be  an  attomev  ;  in 
tiiat  case,  it  was  ruled  not  ncccssarv  to  have 
any  such  averment  ;  for  the  uords  tnemselvcs 
dki  import  it  in  the  original  case,  that  it  wns 
spokcnof  him  in  his  otfice,  by  the  word  dc- 
eetver ;  that  having  an  allu&ion  and  ironical 
Nsemblance  to  the  name  of  his  oilin* ;  and  in 
the  other  case,  because  the  hearers  knew  him 
to  be  an  attorney. 

So,  my  lord,  upon  thise  grounds,  judgments 
have  gone  in  those  cases,  which  ihry  them- 
selves  do  so  much  rely  upon  ;  actions  for  the 
case  for  words;  wherc%er  the  wonU  import 
pregnantly  such  a  sense,  tlu;rc  dors  not  need 
such  an  averment.  But  I  shall  shew  that  in 
informations  and  indictments  tht:^  cannot  be  ne- 
cessary, and  the  reason  s««'ms  plain :  for  hrr(\ 
as  we  Kare  laid  it,  and  as  the  tnith  is,  we  all 
know  it,  there  is  but  one  king  and  one  govern- 
ment ;  and  when  uohls  are  laid  to  Ik.'  spoken 
to  exdte  commotions,  or  rebellions,  or  insur- 
rections, they  are  but  external  docla rations  of 
the  mind  ;  the  trea<;on  that  he  is  cliari^ed  with, 
that  is  inwai-d,  it  is  the  thoutrhts  iliai  are  trea- 
son. But  it  is  true,  the  laying  thut  alone,  that 
lie  did  so  compass  and  imaqine,  %«ithout  some 
outward  declaration  would  not  be  good  in  an 
indictment,  any  more  than  tli(*  outward  dc- 
ckratran  without  the  inward  intc'niion.  But 
the  treason  is,  that  he  did  iniaifinc  lo  raise 
rebellion  and  war  within  the  Kingdom,  to 
stir  up  the  people  against  the  king,  and  to 
depose  the  king,  and  bring  him  to  death,  and 
deprive  him  of  his  crown  and  di<niity  ;  and 
then  jgoes  the  indictment  on,  and  says,  to  the 
end  that  he  might  eflcct  this  treason,*  he  spoke 
such  and  such  words,  which  by  that  new  law 
(that  Mr.  Pollexfen  roentioned)'will  amount  to 
treason  in  speaking,  as  well  as  WTiting.  I  sny, 
it  is  positively  charged  in  the  indictment,  that 
he  did  thus  and  thus  speak  to  stir  up  the  people 
to  rebellion  and  war  against  the  kin? ;  and 
then  coiQt  the  words.    If  indeed  any  coUateral 


words  be  spoken,  which  in  their  own  natura 
import  not  a  tendetic}'  to  incite  and  Ktir  up  the 
people  agiunst  the  king,  it  would  be  naught 
with  innuendoi ;  and  so  it  wouhl  be,  if  there 
were  twenty  averments.  But  I  tlunk  that  this 
is  as  strong  an  averment  as  can  be  (what  %vo 
all  know  to  be  true),  that  there  is  but  one  king, 
and  one  government.  And  then  he  spfike  the 
words  in  a  public  assembly,  *  We  have  had  so 
*  and  so,  and  if  tliev  would  do  so  and  so  ;' 
which  carries  forcibly  and  pregnantly  this 
sense,  that  it  cannot  be  intencled  to  be  s*pv>keii 
against  any  one  else,  hut  against  the  kins:  and 
the  government;  espceiaUy  now  after  the  ver- 
dict, when  the  jur^-  tiud  tAat  he  did  all  this  to 
raise  up  the  (leople  against  the  king.  All  the 
discourse  is  m  itself  pregnantly  and  forcibly 
tending  that  way. 

My  loni,  we  are  now  upon  the  form  of  the 
indictment.  Put  the  case  there  are  many  idle 
expressions  in  it,  as  1  may  grant  there  are ;  yet, 
if  the  greatest  part  import  treason,  sedition  and 
rebellion,  and  are  laid  to  be  done  to  incite  the 
people  to  rebellion,  and  so  tVmnd  by  the  jury ; 
then  the  indictment  is  well  laid,  and  juilgment 
must  be  givcu  for  the  kinr.  The  first  words 
are  hi;rhfy  derogatory  to  the  king,  and  muM 
be  iiuderstoo«l  to  lie  spoke  of  him.  If  the  pri- 
soner had  thought  these  words  would  not  have 
been  treason,  if  he  had  demurred  in  the  ease, 
by  that,  as  the  jury  find  it  now  liere,  be  would 
have  coiifesi»cd  it  to  have  been  spoken  of  the 
king ;  for  it  is  said,  he  spoke  it  to  the  pcophs, 
and  he  snoke  it  of  the  people  of  Engbtno ;  and 
to  say  that  Populiis  may  mean  tnc  king  of 
I'ranw's  people,  as  Mr.  Wallop  would  have  if, 
certainly  no  man  can  think  that :  For  when  he 

I  ■         w^  I "    t        A  v^  ■  ■    a  a  • .  ■ 


the  king  of  France  ?  and  how  can  the  wonl 
]ieople,  by  any  intendment,  but  a  very  foreign 
and  .strange  one,  be  interpreted  to  mean  that 
the  French  people  should  come  over  hither, 
for  to  be  cured  of  the  king's  evil,  when  (as  he 
himself  says)  the  French  king  claims  snch  a 
|)o\ver  ?  No,  That  does  (vc  it  particubrly  upon 
our  own  kiiisf. 

Pray,  let  us  consider  then,  what  possiblv 
can  the  intendment  of  these  words  be,  that  fol- 
low, *  \Vc  have  had  now  two  wicked  kings 
^  togetiicr  i"  As  for  that  objection  of  the  word 
imimttf^  that  it  meaus  together  at  one  time, 
that  snro  can  have  very  little  in  it,  it  being  to 
be  taken  according  to  common  understanding 
in  our  dialect ;  and  in  English,  to  say  we  have 
had  now  two  wicked  kings  together,  every  one 
will  understand  it,  wc  had  them  one  af^er  an- 
other, because  we  have  but  one  king  at  a 
time. 

Anfl  then,  my  lord,  if  the  latter  words  were 
lefl  out,  with  submission,  I  conceive  u|K>n  the 
authorities  that  are  in  our  books,  these  words 
would  have  lieeo  treason  upon  the  statute  of 
2r,  Edw.  3.  For,  my  lord,  m  a  public  assem- 
bly of  people,  which  is  an  unlawful  assembly, 
as  this  was,  to  speak  Buch  woi^f  of  the  la^f 
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would  be  treason.  For  put  the  case,  he  had 
collected  a  number  of  armed  men  at  Uoundow 
Heath,  and  there  exhorted  tliem  to  atand  to- 
gether; that  the  kinff  was  a  wicked  prince, 
and  had  misgOTenMMlliimaelf  in  the  aaminis- 
tratkm  of  the  cfovemment ;  I  think  that  uould 
be  treason  within  the  law.  By  the  new  sta- 
tute, to  say  the  V\\\%  is  a  Papist,  plainly  is  a 
Fntmunire ;  but  to  say  the  king  is  a  wicked 
kio^,  and  has  misgoverned  himself  in  intro- 
ducing' Popery;  that  is  a  step  further  than 
what  the  act  makes  a  Framunire ;  for  tliese 
are  words  to  stir  up  the  people  against  the  king, 
especially  preached  in  a  pnolic  ussenihly. 

Then,  mv  lord,  you  will  take  all  these  words 
together ;  nrst,  alter  he  had  drawn  away  that 
great  authority,  and  great  notver  that  the  God 
of  Heaven  hath  given  to  the  king,  in  curing 
the  king's  evil,  and  declured  him  to  be  a 
wicked  prince,  by  sufleriog  Popery  to  conic 
under  bis  nose,  anil  that  be  was  to  be  compared 
to  none  bnt  wicked  Jeroboam;  and  then,  to 
cshort  the  peopiC  to  stand  to  their  principles, 
ud  he  did  not  doubt,  but  they  should  overcome 
their  enemies,  what  can  be  plainer  treason? 
For  it  is  plain,  that  he  did  speak  to  the  |ieop!e, 
to  the  congregation;  and  that  can  nt^er  be 
widers.ood  otherwise  by  the  court,  nor  by  ilie 
betrers.    For  that  interpretation,  that  tlie'king 


51  Jac.  8essionp  Ima ;  for  it  is  one  of  the  groat 
records  tliPi  lie  in  tlic  rlicst,  amoug^t  tin:  Ar- 
cana. Rut  ny  llu'  lM>ok  in  tlicufMce,  we  liavo 
a  copy  (jf  it ;  but  there  is  the  rei*nrd  in  the 
chest,  an'l  there  it  is,  *  Pustt  ::i|ue  Ji  die  Juuii, 

*  uUiir%.  pRL'tii'it,  andiuTti'.s  aliis  dii'hus  rt  vi- 

*  cibus,  tarn  poslon  qunin  luiti'a,  ili\t*ruiit,  Ike* 
(for  there  arc  otlirr  <!cren<lanls),  proJitorie 
'  iborc  will  b:-  i:o  tftMM!  til!  ihv  kii.tr'  (iiiesining 
our  bovcici/!.  lord  tlit-  kinir) '  and  ad  hiscubbR,' 
(meuiiini;  the  ciii.Mrcn  of  uiir  slid  lord  the 
ting)  *  V.  JVC  cpiite  taken  away,  ic«\*  I  leave  out 
the  u'cnf'i'al  charge  of  tlic'niachinr.tion  and 
contri\  ing  of  the  tieatli  oi'  the  king ;  but  to  the 
inff'ut  toclTiH-'t  thiit  treason,  such  wortis  were 
spoken  without  any  avcnnriit,  that  thev  were 
spoken  *  do  rege.' '  There  w  as  no  mention  of 
the  progeny  of  the  kiiii^  before;  or  that  the 
ciibbs  that  were  spoken  of  v«  civ  tlie  kiug*s  chil- 
dren ;  iieiiher  would  the  words  *  regalis  pro- 

*  gi>nics'  an!!iWfr  the  Kii{i:li«h  word  '  cubiM  ;* 
w  liich  wa^  a  w  onl  abusively  mentioned  by  him. 
Hut  in  tliat  case  it  was  held  to  be  a  g(»od  in- 
ilirtnient ;  and  sir  >\  alter  Kaleigh  was  con« 
denmcd  up*»n  it.* 

Another  is  Williams's  Case ;-)-  and  that's 
very  like  onr  case  in  the  fir^t  part ;  that  is,  the 
avii  woitls  insisted  upon  are  laid  pnsitiveH  to 
l)e  spoken  of  king  .fam'.s,  b^   an  innuendo. 


•hottkl  overcome  his  cneuiies,  it  is  fonsign  anil  i  Psscli.  17  Jac.  Hot.  -10,  tluue.  after  the  *  Ma- 
ridicuious,  aiid  not  to  be  imagined  by  any  I  ^  chinans  et  intendens,  S.e.'  it  i»  laid,  that  he, 
body,  that  has  either  sense  or  reason  aboiit  |  such  a  (!ay  of  September,  *  priidiiMr.ede\isn\  it' 
them.  !  a  trfrasonablo  book  called  Balauni'r.  Ass ;  \.  here- 

Buty  my  lord,  I  shall  leave  all  this  (the  jury  i  in  there  art:  sueli  aiitl  »urh  pi^Mages  applies  to 
haviog  n«iw  found  it)  to  shew  what  precetfents  '  the  king  by  the  i'muenh.     There  is  n>.tliing 


oould  prepare  for  your  lordship ;  how  I  said  ot  th>«t,  to  he  sjioken  (.f  tlif*  ki  ig,  '  de 
things  of  this  naturt  have  licen  used  to  Ije  j  *  reij;e;'  hut  the  we;ils  ot  the  Umk  eairying 
^bmwn:  For  we  have  made,  for  the  little  time  i  their  own  plain '•(  use  and  ni«'!>:rng  \n  ihem, 
we  had,  as  t;ood  a  search  as  we  can;  and  i  i  that  they  m!ist  h«  iiitct:d<:fl  of  ihc  Uin^,  and 
have  found  several:  Anl  indeed,  1  CHnnol  find  '  i\w  •ruvcrr.ntent,  that  was  suffiei.ut  Ut  niaintMin 
one  otherwise,  than  a^  this  is.  And  fi t.-  IhC'>  in- 
IbnnationM  and  indietment^,  if  vnu  i  vaminethe 
drrks  that  ntiw  are,  they  \^i)l  tell  you.  that 
there  is  not  «>iie  titheru  ikie :  Hut  that  if  it  he 
■aid  to  be  doi^  with  an  intent  to  raise  rebel- 
lion or  war  against  the  king,  or  seilition,  or  the 
like ;  and  then  say,  he  spoke  sudi  and  such 
words,  that  is  sutiicient.  But  I  will  shew  your 
lonlahips  some  aucienier  prei*eflents,  some  few 
which  will  shew  how  the  practice  was  hereto- 
fore. 

The  first  is  3  H.  8.  Rot.  17.  in  the  Indict- 
ment against  my  k>rd  Grey  of  high-treason; 
after  the  general  charge  of  machinating  the 
deatmction  and  d.*ath  of  the  king,  and  sub- 
▼ersion  of  the  government;  it  is  said  there, 
that    prodUorie  lie   did  speak  those    words, 

*  That  the  king's  grace  should  be  driven  out '  f 

*  the  realm,  and   the  prince's  grace  should 

*  never  succee<l.'     And  it  is  not  averred  that 
thcM  words  were  spoken  of  the  king,  and  of 
tke 
aTcrired 


the  indieiMieut;  and  he  wdS  cxi-cuicd.  The 
i/inuc//i/o5  are  not  material.  It  it  can  have  no 
other  sense,  that  is  enough  to  mainiain  the  in- 
dictment. 

My  lord,  in  Fit/harris's  Case,^  which  your 
lonlship  and  all  the  court  n  inend)er ;  part  of 
the  libel  ix>1ate<l  to  the  duke  of  ^'urk,  by  the 
Icttei-s  D  of  y.  and  sometimes  only  called  by 
the  letter  Y,  and  the  king  himself  by  the  htttera 
Ch,  And  the  innuendo  is,  meaning  our  so- 
vereign lord  the  king ;  and  there  is  nothing 
averre<l  in  tha(  case,  and  indetnl  tlu re  can  he 
nothing  aveiTcd  ;  tor  hy  the  iikiporl  of  the  thing 
it  must  hai  e  that  sense. 

Colonel  ?Sidoe>'R  CascH   my  lord,  youMl 


port 


*  Sec  vol.  3,  p.  1,  of  this  C'olloction. 

f  See  vol.  '2.  p.  108j.     In  Shov.er's   Re- 

rt  of  this  (^ase  idRosewell,  the  Chief  Jostiee 


IS  ii'pvesi^nted  to  have  said  tn  th«:  kii*s;'s  coun- 
sel, in  >Villiiiins's  (':«<e,  **  the  l)0(»k  was  dedi- 
prince,  nor  was  there  any  need  it  should  he  l  eatiMl  to  the  king ;  iiv\  I  w  i 
rred ;  for  tho  wonts  plaiidy  im|)ort  tluiy  '  you  had  laid  it  that  hf    spok 


I  will  tell  you,  thai  if 

ipoke  those  words  of 

spoken  of  them  ;  nmf  the  layincr  it,  that  it  |  the  king,  and  you  bao  pnivcd  only  the  worJs, 

he  realm,  was    1  woulcl  have  left  it  to  the  iurv  whether  thi'y 


to  raise  sedition  within  the 
ifficient  to  make  them  high-treason. 
Then  the  neit  ia  my  lord  Cobham's  Case, 

TOUX. 


believed  that  he  spoke  the  words  of  the  king." 
i  See  vol.  8,  p.  ^33.    ||  See  vol.  9,  p.  Bl? 
U 
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wImii  lie  spoke  U)  t\w  c<ni<;regatioii  in  a  coii- 
vviitiulc-  thai  Uifv  fihoulil  uverconie  Uieir  ene- 
mies, beiDu  ^^  uulawluUy  a«t>-«nibleil,  that  must 
be  the  ;rii»  eminent.  Anil  had  he  not  told  yon 
before,  who  were  tlie  enemies  that  he  plainly 
nieuiit  1'  lie  had  said,  that  the  kin<f  was  a 
wii'ked  man ;  ami  according'  as  he  represented 
him,  an  enemv  to  Caod  and  man  by  iutroduein|p 
Popery  into  Uie  kingdom.  And'  you  are  to 
f.'onsider  the  time  when,  and  the  place  where 
these  words  were  spfiken.  We  know  that  ia 
these  eooventicles  it  has  been  tlie  constant  cry, 
that  we  tdiould  be  all  over-run  with  Popery,  and 
the  like :  and  Ihereltire,  that  is  considerable  iu 
the  case. 

^ly  lord,  I  make  a  gfreat  difTerence  between 
words  spoken  in  private,  and  wonls  spoken  in 
a  great  and  large  assen^bly.  It  is  tin*  same 
tiling  as  if  it  had  been  sjioken  at  the  head  ol* 
an  army ;  CMpecially  when  people  meet  con- 
trary to  the  laws  oi  the  kmd  in  defiance  of  the 
goii'rninent,  and  gather  togetlier  in  such  jjjfrrat 
multitudes ;  and  hare  such  discoursis  and 
opiniuns  broached  amonirit  them.  1  e.anuot 
seo  truly,  h<^w  it  i«»  p(#ssibli*  in  hiuc  been  better 
laid,  bcraii'swovu  directly  a^  it.is  laid  y  and  eti- 
|HH.'iaHy  being  tbund  t-j  be  all  s|)oki'n  to  ilistiirb 
iho  goverimient,  and  to  raise  sedition  and 
rcl'f;l!it>:i.  Tiieretin-e  I  must  submit  it  to  your 
lordship ;  a&id  pray  j^enrjud^pueut  against  the 
prisoner  fur  the  ki:;^. 

Soi.  Oen.  My  liird,  I  beg  leave  te  add  one 
word  on  the  sauic  side.  That  wiiicli  1  sliall 
apply  myself  to,  is  to  aliew  tliat  this  is  a  lery 
goiHi  ir.d'ictraent,  in  iXn-.  form  of  the  indictment, 
and  thai  upon  this  matter  which  the  prisoner  is 
proc-iiditl  against ;  for  it  could  not  be  better. 

My  lord,  the  fact  charged  ufion  the  prisoner 
is  us'  >Ir.  .Aitoniey  has  opened.  These  wonls 
were  s|iuken  in  a  eonveiiticle,  ^  Tlie  people 
'  make  a  Huekiiig  to  the  king  to  cure  the  king  s 
*  t%  il,  which  he  eaiuiotdo,*  ^c.  These  are  the 
words  ii|K>n  which  tlie  prisoner  was  com- 
mitted: these  are  the  words  upon  w  liich  lie 
is  proceeded  agaiiuit ;  and  these  are  the  words 
which  have  l^n  found  against  liim.  And, 
my  lord,  more  words  than  these  are  not 
altedgid  to  be  sfKiken  by  the  prisoner,  nor 
proved  to  be  spuken  by  tiim  at  his  trial 
upon  this  indictment.  'Tbeiftbre,  if  these 
ui>rds  arc  hiu-h-treason,  this  is  a  good  indict* 
inent  iu  substance,  if  it  proves  so  too  in  form. 
And  whether  these  i%ordsare  not  themselves 
treason,  1  shall  not  now  siieak,  but  shall  only 
go  to  shew,  as  1  said,  tliat  it  is  a  good  indict- 
luent  in  {Miint  of  form.  For  these  words  are 
his  crime,  as  s^wkeii  in  that  conventicle ;  and 
the  only  crime  of  which  he  was  accused,  and 
of  which  he  is  found  guilty. 

Now,  my  lord,  let  us  sec  how  tlie  indictment 
is.    Uc  is*  cliargcd    with   compassing,  ima- 

{pniiig,  and  inteiidiiig  to  raise  rebellion,  wad 
evy  war  in  the  kin^om,  and  to  depose  the 
king ;  and  to  bring  the  king  to  destruction : 
that  is  the  charge  of  high  treason,  in  tlie  kmd 
of  it.  Now,  as  that  is  the  charge,  it  is  of 
abaolule  oeoefisily  to  alkdge  an  overt-act. 


find  to  lie  the  same :  the iv's  no  avennnit ;  but  ] 
tlie  words  of  the  libel  are  brought  in  with  an  . 
innuendo.  | 

And  you  have  aiKither  initi«'tinent  at  Kalop,  \ 
31  Car'?.  One  IMi  \*ii«  indicted  of  high-  [ 
trt:ason,  and  i-on«it  ttd  for  tht  ^e  wonls,  *  It' the 

*  king  should  h;iiig  or  bullish  a(i\  of  the  papists. 

*  his  throat  sliull  \k'  cut.*  Thi'h  is  laid  in  the  • 
same  form  in  the  iudictinent,  as  we  have  it 
here  in  our  ease.  If  \ou  plesite  it  maybe 
read  that  hi*  did  '  ad%  isate,  proditoi  ie,*  s(ieak 
such  and  such  words,  *  if  the  king,'  meaning 
our  sovereign  lord  ili«*  king,  without  any  pre- 
vious di;»i*oiirse  of  thi*  kinif,  or  salving  it  was 
spoktii  lie  refic, '  should  bang  or  banish  any 

*  of  the  papi.^t***  (ipiasdiim  iiersoims  mala  dis- 

*  |Nisitas.  JV4'.*  HiHisrnfh)  *■  his  throat  sliall  be 

*  cut.*  lie  was  convicted,  I  say,  and  1  tliiiik 
was  executiHl.  though  I  cannot  directly  tell 
that :  but  this  is  the  rtH'nnl  of  his  romiction. 

Ko  1  lake  il.  it  is  with  submission,  that  the 
preci*dents  go  all  aloiur,  Im>i1i  in  rriininals  that 
are  not  rapitals,  in  iiidictinrnts  and  informa- 
iions ;  and  also  in  iiidirtjneiits  for  high  treason. 
The  eliat^iti^'  the  \%i.i«l>  to  be  sfioken  to  stir 
Up  SLMlition  and  n^bcilitin  uithiii  tlif  kinfidiim. 
without  the  help  of  any  averment  uliHtsaeiiT, 
IK  siifiiciciit ;  tl«nt  i^  a  >tnMig  implieulion  that 
thev  an;  spoken  of  thekiivg  and  go^emmnit 

And,  inv  binl,  as  totlitM>  w«iitU  ilie\  euuld  | 
not  be  lr.id  others  ise,  than  they  are  in  thi^  in- 
dietment ;  for  this  i^  nil  that  the  persons  that 
are  the  witnesses  hwow  \\a<i  sp<»keii.     Your 
lonlship  reineiiibrr^  it,  it  Mas  so,  uiwn  they 
were  hen*.  ihe\  i .m'.M  svuar  ii;*  infire.    ^M|  that 
to  ha\e  averred  that  he  spnkc  to  them  *  de  ' 
■  rcge  rt  gubeinuti'iiii.'."  wouut  have  put  s  prtKff ' 
up<»n  IIS,  that  our  \iitiiess(^  wouki  iiiri   have  ; 
come  U!>  to.   V»>  inusi  have  piovcHl  a  discourse 
of  tlie  kir.s«-  and  govcininenr,  and  a  swearing  ! 
of  the  wonls  wcnild  not  haw  l»»en  a  proof  of 
that.     The  jury  has  fiiiind  that  thisi  was  done 
to  stir  up  sedition,    and  to  levy  war :  there- 
lore,  I   cunceivr,  according  to  the  constant  1 
course  of  the  preccth-nls.  there  is  no  need  of 
any  averment}  but  the  wimls  are  well  laid, 
and  wiM  proved,  and  he  well  coo\iited. 

To  say,  that  enemies  is  a  very  general  woni, 
and  that  wi*  have enrniics  of  }dl  soits,  and  that 
tlierelbre  a  bare  innuintlo  cannot  make  it  mean 
one  more  than  amrther,  is  mid  in  this  ease  : 
for  i  %«ouldfain  have  any  man  assign  ine  what 
soil  of  enemies  he  could  be  tlKiught  to  int!an.  j 
In  sueh  a  disixmrse  he  ccmld  not  niea spiritual 
enemies;  because  the  instruments  hat  they 
Wfr»»  to  bo  destroyed  with,  were  canial  wea« 
pons,  broken  pirelieiv,  and  a  stone  in  a  sling. 
Tli«»v  an*  not  lit  fer  overcoming  s^iiritual  cne- 
nii<*s ;  but  they  must  lie  such  enemies  as  can  be 
destroyed  by  such  instruments,  carnal  enemies 
that  are  to'lio  >aiif]ui.shed  by  uutwanl  force. 
Anil  then  what  enemies  can  such  a  public,  un- 
lawful <'.sseiiih1v  have,  but  the  government.'' 
All  that  are  ol  ilifimu  n  side  and  party  are  none 
of  their  enetnies.  And  it  cannot  be 'taken  dis- 
tribbtiielv,  that  every  jiarticular  man  has  his 
enemy,  iliai  is  a  foreign  understanding :  but 
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which  Bmst  be  prr»fe<1  too ;  and  if  there  be  not  tronls,  Uiat  they  do  not  import  in  thf^msplres 
an  orert-ac't,  tlic  indictment  w  niiiiflff it.  Well,  j  such  a  mmiiiing-.  And  theiYKure,  I  think,  with 
then,  thetrefison  is  coinpaR«:in£f4h<>death  ot'the    (Uibmission,  1  (iave  niHinioiiied  the  iomi  oftbii^ 


I  repeated  before  to  your  lordship.       the  iverKon  of  %ihoin  the  words  are  spoken,  to 
y  lord,  I  ask  ;  are  llicse  wnrd«  trcn-  .  be  tlie  very  plaintiff;  for  there  may  be  divers 


to  pa«f<,  lie  did  traiteroualy  flpedk,  puhlisih,  and  de  populo.' 
utter  [the  words  of  the  act  of  parliament,  in  A»  Mr.  Attorney  said,  it  is  nocossar}-,  my 
IS  Car. !?,]  in  an  unlawfnl  assf  iiibiy,  in  the  i  lord,  in  actions  on  the  case  for  slander,  to  aver 
presence  ot' divers  of  the  kind's  subjects,  these  |  *  di\it  de  qucreiite,'  because  be  must  ascertain' 
words  that  I 
Now,  my 
son  in  themieWes,  or  art;  they  not  f  If  they  \  of  the  same  name:  and  you  must  always,  npon 
are  treason  ofthcmsekes,  then  the  iuilictment  j  a  reconl,  ascertain  .the'  iierson,  to  entitle  the 
is  certainly  gtwd  in  tbrm,  without  saying-,  that  i  plaintiff  to  tlie  action  :  bnt  where  words  are 
he  spoke  tlve  words  of  the  khl!,^  or  of  the  1  pr^nant,  and  tiill  of  themselves,  there  needs 
peopleofBn^land,  subjects  of  thu  kinfj^.  For  no  averment  in  such  a  case;  which  without 
eitmer  they  flo  import  ttiat  of  themselves,  or  such  pres^nancy  would  be  ncHTssar}-,  and  if  not 
they  do  not.  Ifthey  do  import  it  of  themselves,    done,  the  action  would  fail.      «is  in  that  case 


the  saying  that  he  did  speak  the:n  of  the  kin^, 
md  of  the  people,  would  have  been  impcrti- 
aent  and  idle,  liecanse  it  is  a  tiling  manifestly 
plain  of  itself.  If  they  do  not  inifiort  this  of 
themselves ;  then  liad  it  been  charp*d,  that 
tiiey  were  8|K>ken  of  the  king^  and  of  the 
people,  this  must  have  been  proved. 

To  fife  on  then,  my  lord  :  if  it  must  have  been 
proved,  it  must  ha%e  been  proved  either  by  the 
words  themselves,  or  by  something  else.  If 
it  were  to  he  |iroved  by  the  words  tbem- 
■Hves  ;  why  then  it  returnsto  the  old  question, 
and  we  need  not  alledge.  it.  If  it  were  to  be 
proved  by  somethings  else,  then  the  fauh  is  not 
n  the  indictment,  but  it  must  be  want  of  other 
matter  than  what  our  witnesses  would  prove ; 
which,  I  am  sure,  wouM  have  been  a  very 
great  fault  in  us  to  have  drawn  upon  ourselves. 


that  was  cited  by  Mr.  Attorney  of  sir  Miles 
Fleetwood  ;  if  itliad  been  that  the  wonis  were 
sir  Miles  Fleetwood  has  deceived  the  king,  it 
would  not  have  boi-ne  an  action,  unlc>ss  it  had 
lieeu  averred  to  have  been  spoken  of  him  as  of 
co7.ening  the  king  in  his  office :  because  ge- 
nerally to  say  a  man  bas  cozened  the  king, 
will  not  bear  an  action,  it  is  so  loose.  But 
when  be  says,  Mr.  Deceiver  ;  the  ironical nesA 
of  that  shall  nf>t  excuse  him,  but  rather  de- 
monstrate both  who,  and  what  he  meant ;  that 
it  shall  be  applie<l  to  him,  as  doinof  it  in  his 
office.  And,  bein^c  so,  it  must  necessarily  be 
understood  to  be  a  very  great  slander ;  *and 
then  it  needs  no  averment.    So  says  the  book. 

So  that  where  words  are  plain  and  tiill,  e%en 
in  an  action  on  the  case,  there  nnjoires  no 
aveiment :  but  in  indictments,  they  Ik  ing  for 


But  if  the  woi-ds  import  of*  themselves  the  offences  against  the  s^ovenunent,  the  very  au- 
meaning  to  be  of  the  king,  and  of  the  people  ;  cieut  forms  used  will  go.ern  the  case,  as  well 
of  Englaiid  ;  then  it  is  |»inin  they  make  the  ;  as  the  reason  and  nature  of  the  thing  ;  that  no 
treason  of  themselves,  ami  there  requires  no  one  can  lie  meant,  by  such  sort  of  words,  but  the 
averment.  1  king  and  the  government :  and  for  that  I  rely 

As  now,  for  instance,  my  lord,  to  change  the  |  upon  the  precedents  tliat  have  been  citeil,  that 
words  a  little,  to  illustrate  the  case ;  as  sup  -  !  the  forms  were  always  thus.  Tbe  pri-cpdents, 
poaeit  had  been  charged  in  the  indictment,  i  with  humble  submission,  whore  the  overt  not 
that  to  bring  his  wicked  purimses  forth  to  effect '  laid  in  the  indictment,  is  by  words  spoken,  that 
he  did  speaE  these  wonls  in  such  an  assembly,  j  it  is  said, '  dixit  de  Domino  Rege,'  \'c.  There 
Pkt)cure  to  yourselves  arms,  and  make  your-  ;  is  not  one  that  does  ever  carry  it  so,  but  the 
■elves  ready  by  such  a  day,  and  go  to  \Vhite-  forms  are  constantly  in  tbe  same  manner  with 
hall,  and  kill  the  king  ;  would  any  man  have  this  that  is  now  before  your  lordship,  without 
said  here,  that  it  was  necessary  that  wo  should  such  averment, 
say  in  the  indictment  that  he  *  dixit  de  populo,  j  to  uvcr 

*  vel  de  Kegc,*  so  and  so  r*  N o,  ccrtainl  v,  it  is  not    jKirt. 
necessary,  liecause  the  w  ords  plainly  nnport 
their  own  meaning. 

8o  h<*re  in  this  case ;  if  the  words  them- 
selves necessarily  import  to  be  spoken  of  tlie 
king,  it  is  as  im()ertinent  hereto  say,  ^  discit  de 

*  RegC)  dixit  de  populo,'  as  in  that  c:asc:  becanse 
it  is  no  more  than  what  they  necessarily  and 
naturally  import  of  themtiches :  which  shews 
that  this  averment,  that  they  would  have,  is 
absolutely  immaterial ;  and,  if  it  had  been 
oharge<l,  would  have  i-e«pured  some  other  pniof 
than  the  words  themselves.  And  so  the  fault 
cannot  be,  as  they  would  alledge,  in  the  form 
of  the  indictment  $  but  in  the  substance  of  the 


erment,  as  carrying  plain  surplnsage 
that  which  the  wonls  necessarily  im- 

To  say,  my  lonl,  in  this  case,  as  we  hear  it 
objected"^ on  the  other  side,  That  these  forms 
passed  '  sub  silcntio,*  and  no  such  objection 
was  ever  made,  I  say,  that  is  no  objection  to 
our  hulictnient :  for  tlie  argument  sure  turns 
the  other  way  ;  becaitsii*  the  forms  have  been 
constantly  in  this  uianniT  that  ours  is,  therefore 
it  is  assigned,  that  ^«  hat  they  ofler,  is  no  ob- 
jection at  all ;  for,  doubtless,  in  so  long  a  tract 
of  time,  when  so  many  leariieil  men  sat  on  the 
bench,  and  so  many  learntd  of  the  kin:r's  vmm- 
sel  attended  the  kin«»'s  courts,  and  wi  niany 
persons  have  been  indicted,  tried,  and  suffered 
upon  such  indictments,  who  wouki  have  saved 
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their  liven,  no  <loiibt  if  they  eouM,  l»y  mikiii^ 
fiich  advantaire  of  mirh  an  exccplioD ;  that  it 
a  litrciig- ai-iriiiiit.nt,  that  itwaineYer  thought 
an  p\rf|>ti4in.  No  that,  besitlea  thereaaonof 
the  til  ill;;,  i||«.  iin-mlenta  are  all  with  us,  which 
bat!i  alw:iy4  hi'eii  acoountol  a  f^ood  argiimenl. 

iM\  liiiil,  a  uri'at  nifiny  of  us  remember  the 
iiMhrliiit  iits  i*r  jutler  times :  parttciilarly  that  of 
Golmu-1  S  'lm\  :  iho*i{rh  there  in  aiitither  o\crt- 
Hi  I  laiil  111  tiMt  iiiiliclnieiil  ttN>f  yet  tirat  is  no- 
thiiiii  !•>  iliis  i-.isf.  If  there  hcbut  one  overt- 
act  laiil  iw  tli.  I.  lili'tmrut,  it  iihihi be  prriFed 
bv  tuii  \.  :iu«^s^f.v. ;  I. lit  if  there  be  He%erdl  orcrt- 
ui'U  iitiil  ill  ill.  iiuiu'tment.  ami  one  is  proved 
by  niif  uitiit  i,  and  the  other  by  another  wit- 
ness, lUat  in  siitiiriiiit  til  nnaintain  the  indict- 
tiit'iii.  lit  31 1-.  Sainey'a  cx^e  there  was  to 
on.'  fart  bill  cni'  v»iti)es*M  ;  an>)  therefon,*  it  was 
DtHL's^ai'v  1. 1  I  \  nnother  overt -act,  which  was 
pn»te(l  by  i-tlu'i-  ujiiifSM.^.  And  oni»  overt -act 
conu  <i  tu  ihi>i  piMiii  Tliut  is  noir  in  t(iiesti'm  be- 
fr-revour  la  Ulnp.  |i  i>  in  this  form  directly 
withuiit  aii\  a»i  ruii.-iitili:ittiieu'ordHW<'reK|ioke 
or  Will  .'n  "  de  Hv.^f  «»r  «ii-  Htuimiiie,'  but  that 
the  hiiok  coniuimii  s.t  i\t\:\  su :  and  the  tliiiii; 
itkelf  .<pv:ik.N  i'.scil'tt  ^vii.iii  it  w .is  meant.  If 
thert'lbi'e  thtt  Wi,i\U  i'l  tliat  «',i>k?.  hums  pn>vi*il, 
wen'  utM'CN^tiilv  tn  Uv  ;!|t|ii.i-d  f*  ilie  jjo- 
▼eriiiiKr.i  nf  Ru^lun*!,  iln  re  urtd  !io  a\ <  nuuit : 
Nu    iiiuii' dues  tlii'ii.'  Iic.e. 

My  K.ril,  not  lu  ti'iiubli.'  yonr  Inrd^hip 
fiirt'.iti*  i.i  io  jiui'i  :i  4'l.s'  ,  ihr  pnvcdents  iN'in;;^ 
thiiii.  and  it  iuint;  known  to  he  ilic  conRtant 
practice  in  |.j)iul  of  li.rin,  (  uoiild  fain  know 
wbui  they  wnuld  ha\u  hafl  na  done.  The  Wit- 
ni'<i:Mf-.  s«eui-  tluH*  aiv  the  wiiriK,  and  there 
are  no  nnut.- ;  how  then  can  »e  frame  a  better 
in:)iiiiuent,  than  ufion  the  word«  that  they 
rvcir  wvre  s(Mtken?  My  lord,  we  pray  your 
jiiti^iiiLMit  tor  I  he  kill};. 

L.  i\  J.  \\  I'll,  ha^  e  you  done  on  Ixjth  sides  ? 

'^h.  Atiornry,  Yes,  in \  ioid. 

L.  C.  J.  Truly  tiir  my  part,  I  think  this  is 
a  ( .iNe  of  gfreat  i*o:ise<jnenee  on  ilie  ttoe  side, 
and  i>u  the  (*tlier.  1  hear  it  i<  said  there  are 
abiiiidaiiee  of  pn'cdentK  in  the  eavc,  >«iiine  hare 
bet'ii  mentione«l,  and  it  is  iieceKsary  >%-e  shtiuifl 
look  np>;n  these  preeedeats,  lietiire  we  deliver 
any  aUolute  opiiiiun.  Bsit,  tnily  1  must  say, 
Air.  Attorney's  prei't'denLs  )i:i\e  viiii  nu;  very 
little  weijrht  And  I  must  ditter  fi-oin  .Mr.  At- 
torney ill  another  thini; :  for  if  in  ease  tlie  last 
words  were  out  of  ihu  ca-M»,  of  ♦  st.Midinjf  to 

*  their  principles,  and  overcoming  their  ene- 

*  mies,'  do  yon  think,  that  because  it  is  said  in 
the  forepart  of  the  indictment  that  he  intended 
the  death  of  thi.'  kinjirf  nnd  to  raise  rebellion, 
and  thereibre  snid,  there  *■  wen*  ivvo  wickr;il 

*  kiiiiTM  who  sutfenrd  I'operv  umler  their  noses,* 
and  were  to  be  likened  to  Jerolmaiii;  that  that 
ivould  be  a  ^ood  imlirtinent  fiir  hijfli  treasen  ? 
Then  it  were  plain  the  act  of  parliament,  J 3 
Car.  2.  was  made  to  no  piiruost*.  For  tiioui;li 
I  douhc  not  in  the  least,  u  unls  may  lie  an  overt- 
act  of  hi)(h  tieaMin,  in  eoiniiaxLsintr  the  death  of 
the  king,  upon  the  stiit.  of  sj.'i  Edw.  3.  I  make 
ao  dithculcy  ia  the  world  of  thai:  ao  was  my 


lord  Cobham's  oaae,  aad  lo  were  the  ci 
m  Harry  the  eighth'^  timo,  •  We  wiU  driva 
Iha  kiRf  out  of  BnghBd,'  or  aay  thing  of  that 
oatura:  1  lay,  tlwt  wouM  be  an  overt-act 
aoAcient  to  bring  a  man  within  the  eompaia  of 
the  atatuto  of  95  Edw.  S,  because  tliose  are 
espms  words  tending  to  the  death  and  de« 
stmctionof  the  king,  the  deposim;^  him  ami  de- 
pri%in(;  him ;  and  they  call  nim  the  kiug.  But 
if  a  man  ooinea  and  saya,  That  auch  a  one, 
with  a  purpose  and  intent  to  tlestroy  the  king, 
mid  theiic  words.  That  the  king  could  not  cure 
the  kini;*s  evil ;  that's  not  such  an  overt-act  aa 
to  make  good  an  indictment  of  high-treason. 
And  to  say,  that  tlie  kini;  introduces  Popery 
under  his  n<Hie  into  the  kingdom  ;  why  it  is  a 
rcry  high  crime,  but  it  is  preM^rilied  by  the  act 
of  |iarliameut  to  be  pri>hceuted  only  aa  a  niis- 
denHsanour,  and  punished  by  JPnvmanira.  If  you 
look  into  that  statute,  you  will  lind  which  way 
the  words  shall  have'a  tendency,  that  are  10 
oon%ict  a  man  of  treason  ;  that  is,  that  t«fl4 
In  the  iiupriHonment,  bodily  harm,  death  or 
destruction  ul'tlie  king,  or  raiaiiijf  inaurroctioPf 
and  rebellion  :  or  levying  war  within  the  kbg- 
doiii,  that  is  higli-treastm.  But  words  that  do 
not  necessarily  tend  to  any  such  thing ;  aa  to 
say  the  king  is  a  Papist,  introduces  Popery,  ia 
popisbly  allected,  phrases  that  aouie  people  d<!- 
liglit  in :  that  has  a  jMiCuliar  punisbnient  ap« 
|M»:ntc:d  to  it  by  this  act  And  this  is  all  taken 
cere  of,  to  shew  the  juds^  liow  Ihey  sliould 
proceed,  being carefulul' hsavuig it  louse,  in  ao 
great  a  case  aa  high-treason.  And  the  parlia- 
ment seems  to  be  the  more  caret  ul  in  it,  ba- 
caiis4i  they  make  the  treasonable  words  such  aft 
offence,  during  the  king's  hie  only.  Now,  aa 
Mr.  Solicitor  puts  the  case,  by  way  of  illusita- 
lion,  in  other  wonis ;  I  make  no  difficulty,  but 
to  lii'l  men  prepare  arms,  and  go  to  H  hitehall, 
and  kill  the  King,  would  be  rank  downright 
treu..on.  Would  any  man  in  the  world  doubt 
to  a\er,  that  that  were  an  overt-act  ?  No  man 
li%inc  Monld.  But  if  I  will  say,  that  to  com- 
pass and  imagine  tlie  king's  death,  be  bid  them 
rise  up  and  go  to  Whitehall,  and  they  shouM 
ovenoine  their  enemies,  does  that  import  the 
kin);  ?  There  is  no  necessity  of  that.  The  king 
cannot  be  said  to  be  an  enemy,  unless  it  be 
plainly  declaretl  by  the  party  himself  who  ho 
meant.  And  then  to  say,  how  could  it  bo  made 
better,  no  doubt  of  it,  it  mi|>ht  easily  be  made 
better  if  it  had  been  cousidereil  of.  For  if  yon 
had  come  and  averred,  that  these  words  ware 
sjioken  concerning  the  king  and  the  people  of 
England,  certainly  it  would  have  maile  it  more 
certain.  I  do  not  bind  myself  now  in  my  opi* 
nion,  by  what  I  now  tell  yon ;  but  I  am  only 
breaking'  the  matter.  If  you  had  said,  that  he 
said,  if  we  will  stand  to  our  principles,  we  shall 
destmy  them,  I  ihiiik  it  had  made  the  case 
stronger  ten  times  ;  but  you  have  not  so  done. 
Inde^,  I  am  not  so  tbud  in  my  iinaginatioo, 
as  the  counsel  for  the  prisoner  seem  tu  ba; 
'  That  we  have  had  two  wicked  kings  loge- 
*  ther,  w  ho  have  auffinned  Popery  to  come  under 
'  their  Boaes;*  that  thepelbre  we  must  ruD  it  op 
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to  kin^  EtbellMttv  and  I  do  not  know  who ; 
BO,  that  pUialy  in  comBMia  Eogiiib  siieaking, 
ttMans  two  king!  succenively ;  and  it  must  bo 
made  a  stnmge,  finccd  ooDitniction,  if  we 
■hould  inteq>rat  it,  that  he  did  not  Bpeak  theae 
words  of  the  lata  blessed  Martyr,  and  his  pre- 
sent msjesty.    And  became  enemies  is  in  the 
plural  number,  therefore  to  make  it  nofisenae, 
because  one  is  destroyed,  if  the  words  had 
been  well  laid,  as  they  roigflit,  therefore  it 
conkl  have  no  relation  to  him  that  was  left,  I 
say,  would  make  a  Btrangru  force«l  construe" 
tion.      That  might  be  well  enou(^,  if  the 
words  had  been  properly  laid.      Hut  when 
YOtt  come  to  spttik  of  enemies,  innuentU}^  the 
k inland  his  subjects?  how  can  that  possibly 
lie?  For  you  had  talketl  of  nobody  before  that 
they  are  said  to  have  a  displeaa^re  to ;  and 
tbeirefore,  without  saying  tliat  the  kv^  is  an 
enemy,  to  say,  *  Stand  to  your  jirinciples,  and 
'you  shall  wstroy  your  enemiea,'  innuendo, 
the  kin^,  is,  I  doubt,  to  stretch  it  a  little  too 
far.    Hut  whereas  I  have  put  the  words,  how 
I  think  they  should  have  been  laid;  says  Mr. 
Bolicitoi',  liic  truth  is,  tliey  were  noi  so  spoken 
as  you  wood  have  them  laid,  but  they  are  laid 
as  they  were  spoken,  and  as  they  were  sworn ; 
and  tlikt  is  a  point  f»f  fact  to  be  left  to  the  jury, 
whether  they  aimed  at,  the  kin^  and  govern- 
ment, or  not.    I>o  you  think  that  an  answer  ? 
For  it  would  be  the  same  argument  in  au 
action  of  the  case  for  words:   Where  it  is 
plain  it  niunt  be  *  disit  de  querente,*  vou  do  so 
and  so.    My  declaration  must  aver  It,  and  I 
mist  |irove  it  too.     If  I  do  not  say  it,  thougli  I 
frave  it,  that  will  not  maintain  tlie  action  :  if  I 
do  sa V  it,  and  not  prove  it,  il  will  not  maintain 
Ihe  declaration  ;  all  is  naught :   and  what  is 
there  more  in  this  case  P  if  you  had  said  it,  that 
would  have  directed  the  jury  plainly,  upon 
finding  the  words  as  laiA  in  ine  uidictment,  to 
liave  tiiiind  what  was  the  intention  o*  the  party 
by  these  wonls.    Tliese  are  things  (1  must 
eonfeiis)  that  woiMlerfully  weigh  with  me.     It 
is  in  a  case  of  capital  oflence,  where  the  life  of 
a  man  is  concerned.     If  the  precedents  liave 
all  crune  S4>,  there  is  some  vicight*in  that :  but 
if  uie  precedents  lie  only  such  as  you  have 
spoken  of,  words  directly  telling  wlm  is  meant, 
tney  have  no  manner  ot  likeness  to  the  words  in 
thi»  indictment,  because  tliere  they  could  never 
import  any  thing  else. 

In  the  next  plat?e,  1  am  <«tumhled  at  another 


&/.  Gcfi.   Bat,  my  loid,  it  was  sworn  as  by 
the  witneiaes,  that  he  nkl.  If  they. 
L.  C.  J.  The  wQidi  say  be  preached,  <  We 

*  have  had,'  that  is,  he  sad  the  oongregatwn 
assembled,  and  then  it  u  afterwards  turned  to 
*>  they.'  I  make  no  difficulty  in  the  worM,  bat 
that  *  we  have  had  two  wickal  kings  together,' 
was  intended  of  the  late  king  and  this ;  and  if 
it  had  been  alledged,  tluit  aftenvards  be  had  said 

*  we  shall  overcome  them,'  and  a  jury  had 
found  that  these  words  were  spoken  with  such 
an  intention,  aa  is  laid  in  the  indictment^  it 
would  have  been  treason.  But  both  in  gram- 
mar and  reason,  when  you  come  to  say,  and 
ti  ipsi  4  c.  pray,  to  whom  should  that  rdate? 
What  is  the  Engiish  ot*  ipti?  Is  it  we,  or 
they  ?  If  it  be  they,  in  the  third  perMm,  there 
are  no  third  persons  spoken  of,  bat  the  two 
kings,  and  they  are  the  last  antecedent.  For 
my  part,  it  does  stumUe  me,  it  is  a  tibing  of 

Speat  consideration.  I  speak  not,  as  I  said,  ia 
nd  myself  in  opinion  ;  but  I  think,  if  ye  had 
put  the  word  nos  instead  of  ipsi,  it  had  coma  - 
nearer  to  the  understanding  ol  men.  both  in 
grammar  and  sense.  For  I  eiclude  myself 
and  them  I  speak  to,  if  I  put  it  in  the  thiid 
person,  and  your  innuendo  (1  said)  can  bo  way 
nclp  it. 

Att,  Gen,  Truly,  my  lord,  I  did  not  think 
that  that  did  rest  upon  yoor  lordahip  at  all,  as 
any  objection. 

L.  C.  J.  It  does  rest,  I  aasure  yoa,  Bfr. 
Attorney. 

So/.  Gen.  If  we  had  done  otherwise,  wt 
should  not,  have  laid  it  as  tlie  truth  is,  anvl  the 
LiBtin  dfies  not  alter  the  case,  for  the  ward 
8[iokenwas  'They.' 

L.  C.  J.  Ay,  but  certainly  he  said,  no 
duubt,  *•  you'  or  *  we,'  if  you  will  Hland  to 
your  principles,  it's  nonsense  cIkc. 

Stj/.  Gtn.  My  lord,  I  take  that  to  be  weH 
enough,  fur  here  are  three  sentences.  The 
first  is,  '  That  the  people  make  a  fiocldog  to 
'the  king,  6cc.  quod  populus,dcc.'  The  next 
is,  '  quod  nos  hahiiimus,  \c.'  And  then  the 
third  is,  *  quod  si  ipsi.'  Now  *  quod'  go- 
verns the  particular  sentence,  and  it  being  a 
pirticuUir  sentence  by  itself,  with  bumUe 
submission,  it  is  good  in  grammar,  aad  in  sense 
too. 

Jj.  C.  J.  Suppose  you  were  to  speak  it  ia 
English.  Mr.  Solicitor ;  sup}M»se  you  were  to 
speak  it,  '  Now  we  have  had  two  wicked  kings 


thing,  ^Ir.  Auomey,  and  that  is,  the  ditlerence     *  together,  who  have  sufTcred  Popery  to  come 

•f  tlH*  persons  in  one  part  id"  tlie  words,  and  '  '       * — *    * " ' '     '"'    " " 

the  other.  Vou  liave  k-gun  in  the  first  person 
plural,  *•  Wv  have  had  two  wicked  kii^  to- 
*gethei%^  auil  as  the  lAtin  words  arc,  '  Nos 
'  habniuiiis  nunc  «luos  iniquos  Uegcs  insimul,' 
but  allerwardft  you  say,  and  it' they,  ip$i^  *  will 

*  stand  to  thi-ir  principles,  he  did  not  doubt  but 

*  they  should  overcome  their  enemies.'  it  had 
been  best  to  have  laid  them,  as  (certainly  in 
common  understanding)  they  OMist  be  believed 
to  be  s|token,  *■  If  you  or  wu  will  stand  to  our 

*  principles ;-  aiul  then  the  very  innuendo  would 
have  been  more  heuaible  and  applicable. 


'  under  their  nows'  (nicaiiiug  the  late  king  and 
tliis),  there  perhaps  ih«>  innuendo  is  sensible, 
and,  no  douht  of  ii,  then  he  must  mean  them  : 
but  to  say,  If  they  ^  will  stand  to  their  prin- 
'  eijiles,  *ihey  shall  overtime  their  enemiea,* 
pray  to  whtun  dues  that  *  they'  relate? 

Sol.  Gen.  iVly  L«<ni,  with  humble  submis- 
sion, you  put  the  rase  of  an  entire  speech, 
made  in  the  person  of  the  preacher,  and  the 
cimgregation,  and  as  the  words  were  spoken 
all  at  one  time.  I  would  make  it  an  entire 
speech  too;  hut  it  seems  to  he  several  sen- 
teBcaStaad  therefore  that  differs  the  eaae.  For 
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tttkiniril  that  these  am  tlirecclirtinrtsciiteiirrs,  |  is  a  tvnitit,  S:c.  yrt  tlicre  it  is  said,  am!  rx- 
tlit\  iMijjrl!*  Ive  iKpokcn  in  «  ♦H»vpnil  manner  by  '  prewily  averred,  that  ht»  S|»oke  the  wonls  *  dr 
Tani.;;;  Uip  pcTson,  ami  ko  ihcy  Mfir  suoni.    *  ware.* 

And  ""ill  p«»r*i  hf  had  only  sj»ok«?*thc  \uM  words.  |  Att,  Gen.  Conld  cIonH  Sidni»y  have  niovei! 
an  ifiiiu'liiM  111  lor  this  m  tlit*  th»rd  pn-^on  liail  .  in  am»«t  of  jiidrpneiit  this  thai*  llie  prisumr 
been  a  «;:<od  indit'tuient :  nnd  it' it  hail  fm-n  now  starts  ?  No.  hf;  «*onM  not  sure.  He  mi^ht 
charsj'.'.!  •:!  that  ra";!-.  *  (^uod  dixit  ct  asscruit,    hai*-: moved  for  anew  trial 

*  f|in»d  Si  i|"5i.  ve.,  :ind  lh«n  in  c%idpii«v\  «'.»mc  |  L.  C  J,  (.fTtainly  (Mr.  ittomev  General), 
and  pn>\  I- t  u4  sc  \u.i-(J^,  uuiild  not  that  have'  that  rase  conus  no*t  up  to  this.  \Mien*  the 
been  pwii .  I  word>  iinpfirt  in  i!u  ms«.'lves  that  the  kin«^  is 

L.  C.  J.  'IV'iiy.  f  tlijik.  Mv.  Sohritor,  if  the  i  luoant,  or  any  \^^\y  rirc.imstantially,  it  doe^ 
indietinent  i'-'V  thi-sc  li&st  words  alone  had  hi'en  i  neeessariU  in'iply  that  they  be  mount  of  no 
in  the  third  ]i«-rs'in,  it  is  a  tpn.'stion  whether  •  one  cl.s«s  and  that  uould  i)e  pfood  without  the 
lb;'.t  niiifht  huvi' bi^n  a  vf<^odindietuient,  i('\oti  averment.  A>  hieh  was  the  case  of  colonel 
had  tMnie  in  *•%  idenee,  and  prnvefl,  that  he  liad  >  Sidney,  where  the  matter  declared  in  the  libel 
•aiti  ot'the  kiiii;  ami  sr^iwrnnient,  "  [f  you  viill  ■  was  plainly  do wii-ri^ht  relatinpf  to  the  cavern- 

*  stand  to  your  principles,  \oii  »ihull  o\.rct»nie  j  nient,  that  '  if  he  did  so  and  so  he  must  rc*- 

*  your  cneiniiK/  Thou«^h  I  ilehvor  uo  abs4>-  j  *  nounee  hil  crown/  and  the  like.  How  c*nn 
tute  opinion  of  that,  heeauiitr  then;  ought,  1  <  that  he  allied  to  any  but  the  kincr  •*  '  'Hit* 
think,  toha\e  been  an  avenmnt,  that  they!  '  )ief>p!e  ot  Knc^land  have  committed  the  kins^- 
were  a|ioken  of  the  kin;;;*  and  the  mfiple.  I  *  doin  to  his  jiower,  Ve.'     \\  hv,  how  can  it  be 

SoL  Gen,    In  an  entire  Bpcveh,  my  loni, '  interpreted  that  any  boily  else  is  meant  i 
there  the  relative  m:ist  be  applied  to  the  last        Att.  Gen.  U  hen  wdl  your  lordship  plea<9e 

•ntiicedent.  acc^irdin«*f  to  srruniniar.  to  (j^ve  judirnient  ? 

X.  C*.  J.    .And  I  ihiiik  it  iir.ist  be  taken  to  he        L.  C.  J.  Mr.  Attorney,  we  will  consider  of 

an  entire  sfieech,  and  y«ia  lay  it  in  the  indict-  it.     It  is  usual,  in  ca^^es  of  less  difficulty  than 

mcnt  to  be  !so,  and  tiieii  the  relative  nui*»t  i^o  to  this,  to  tsike  time  of  consideration.     I  ih)  not 


the  last  antca'dent,  or  elsi'  Dr.  Bushy  (that  su 
long  nded  in  Wesi-minster-^chool)  taui^ht  me 


say,  but  that  loctkimsf  upon  the  precedents,  per- 
haps I  may  alter  mv  opinion,  anfl  therefon*  do 


^te  wrong,  and  who  had  tried  most  of  the  j  not  sneak* this  to  kind  myself:  but  we  will 
grammars  extant,  and  used  to  lay  down  that    consider  of  it. 


a  positive  nile  in  grammar,  that  the  relative 
must  refer  to  the  next  anteecMlent. 

Just  Withins.  i\Ir.  Solicitor,  if  you  make 
it  several  speeches,  then  it  is  ten  times  worse, 
lor  then  tlie  latter  part  is  so  uncertain,  without 


that  sun*  it  cun  never  be  made  good. 


Att.  Gen.  I  look  upon  it  that  the  govern- 
ment is  greatly  concerned  in  this  matter,  more 
than  ten  such  as  the  prisoner  at  the  bar. 

L.  t\  J.  It  is  true,  BIr.  Attorney,  the  go- 
vernment is  greatly  concerned,  and  the  pri< 


an  averment  of  Mh(»ni  the  words  were  srioken,  |  soner  is  greiitly  concerned,  for  his  all  is  at 


Stake.    I  do  say  a  goofl  indictment  might  have 


St{.  Gev.  Suppose  it  had  lieen  *  ulteriiis  been  made,  1  am  sure, 
'dixit,*  uould  that  have  made  it  a  distinct  sen-  !  &»i.  Ccn.  This  is  theliest  we  could  make, 
tenf*e?  If  it  would,  our  proof  it  may  he  was,  '  for  we  luul  no  proof  to  make  out  any  avertnent, 
that  it  Wits  an  entire  speech,  but  ^  et  consisting  because  these  were  all  the  words  he  said, 
of  several  s«iitencps,  and  must  have  the  com-  Att.  Grn.  AlW  the  jury  have  found  the 
mon  understaiidi!j'^,  as  to  their  relation  one  to  '  words  as  laid  in  th'*  indictment,  was  it  ever 
another.  I  asked  of  a  jury,  *  These  words  were  spoken 

Att.  Gin.  This  uhsoction  of «  qnod  ipsi,  Sec*  *  of  the  king,  of  they  ^^  ere  not,  but  ymi  have  not 
%vas  not  ituiv'mI  by  thf  •  pn>oner  at  the  bar,  and  *•  said  that  tliey  are  spoken  of  the  Icing,  for  it  is 
therelnre  we  did  not  i  x|H*«'t.  li»  speak  to  it.  ^  •  not  laid  in  thV  indictment?*    Would  that  ever 

L.  C.  J.    It  is  St  u'ted  li(i>- 1:  '*v  by  the  euun-     vitiate  the  >enlict  ? 
sel.     And  it  is  a  tpir' M'ln  truh  with  me,  whc- I       L.  C  J.    Mr.  Sidieitor,  pray,  would    you 
thtrthis  ear.be  un\  ua\  si'ie.'.bly  applied,  as    ha\e  us  give  judgment,  that  the  jury  could*  not 
you  woubl  liav(  iu     Surely  ilie  h.uutfulo  can    find  that  the  words  were  s|M)ken  of  the  king? 
hi  VI  r  make  it  '^ond.  '  Mr.  PoUcxfen.  Tlie  jury  have  not  found  that 

Att.  Otu.    My  lord,  I  s«y  fling  all  the  i.'»-    they  were  spoken  of  the  Icing,  tor  there  is  no 
wfiiJrs  out  of  ilueiv.  the  words  in  thimselves    bucli  thing  aven^wl. 
will  do  It.  ,      Att.  Geit.  Nor  they  have  not  found  them  to 

L.  C.  J.  ^\  tiy  then  we  must  see  whether  it  l»e  not  sjioken  of  tlie  king ;  but  they  have 
be  a  spood  indietinent  in  point  of  form,  or  ra-  !  found  them  to  be  sjYoken  to  stir  up  sedition, 
therm  pomt  of  suh.tance,  as  you  have  laid!  Sof.  Gin.  We  arc  never  hound  by  law  to 
these  words,  u  ithout  .saying  they  were  spoken  !  aver  *  thai*  that  we  cannot  prove.  And  there- 
'  de  regn.*  ft  is  a  ipiestion  of  gn^at  weight  j  fore  I  put  all  upon  that  dilemma ;  either  the 
and  coneerimient  both  to  the  king  and  to  the  i  wonls  import  of  themselves  to  be  spoken  of 
prisoner  nod  thcretbre  we  inu<l  take  good  time  '  the  king,  or  they  do  not.  if  they  cfo  not,  if 
to  consider  of  it,  before  we  tieliver  a  settle<l '  we  had  said,  '  dixit  de  domino  rege,*  it  must 
opinion.  Hut  Mr.  Solicitor,  you  \ery  well  re-  i  ha^e  lieen  proved,  and  that  would  have  been 
member  that  Htaley's  cane  was  otherwise.  For,  I  to  have  left  it  to  the  jury  whom  he  did  roeftn. 
though  the  words  were,  ihm  kincr  of  England    And  if  they  be  not  aelf-evideiit,  God  fortiid  tbe 
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jury  shall  be  charged  to  fiiid  out  such  a  mean- 


ing ;  but  it*  they  are  sell*  evident,  they  need  no    consideratit>n  with  it 


avernieut. 

Ju«t.  llol.  Truly,  we  think  it  may  be  good 
evidence  to  a  jury,  and  it  is  every  day  done  in 
cases  of  actions  Vor  words.  It  is  left  to  the 
jury  to  consider,  whether  he  meant  the  plain- 
tifi*,  John-a-stiles,  or  any  othiT :  and  the  evi- 
dence is  helped  by  this,  or  that  circumstance, 
where  the  words  clo  not  naturally  import  it. 

Just.  Uuicot.  I  do  think  that  the  averment 
that  these  words  were  spoken  of  tlie  king,  is  a 
point  of  fact  tluit  ought  to  be  averrS  and 
proved.  Might  not  the  jury  iu  this  case  have 
found  thattliey  were  not  spoken  of  the  king  ? 
If  they  had  found  that,  why  they  would  have 
acf]uitted  him ;  if  they  haQ  found  they  were, 
and  you  had  not  alleagc«i  it,  why  then  they 
hail  found  more  than  the  indictment  woulU 
lead  them  to. 

L,  C.  J.  Well,  this  is  only  by  way  of  dis- 
coui-se,  not  that  we  bind  ourselves  by  our  pre- 
sent opinion.  We  must  look'  upon  it.  We 
will  not  give  our  judgment  suddenly  in  a  case 
of  this  nature. 

Mr.  2kortfi.  Will  your  lordship  please  to  spare 
me  one  word  ? 

L.  C.  J.  Ay,  Sir,  let  ever}-  man  be  heard,  in 
God's  name. 

BIr.  North.  My  lord,  a&to  this  objection,  'quod 
'  ipsi'  relates  to  the  two  wicketl  kings  spoken 
of  just  before,  thut  cannot  be:  for  you  take 
notice  that  these  words  cf  tlietwo  wicked  kings 
relate  to  the  late  king,  and  to  the  present,  as 
the  indictment  says.  Ont*  of  the  kings  is  deafi, 
SIC  tliat  you  cannot  ui.derstaud  it  to  be  of  the 
two  kings,  that  should  overcome  their  ene- 
mies, and  tUerefoie  it  must  be  the  people.  This 
*  Poimlus'  bein<^  a  noun  of  multitude,  and  taken 
in  the  |»lui*al  number,  Ip^-i  will  very  well 
relate  to  it. 

L.  C.  J.  Mr.  Xnvth,  the  artirnroent  tuns  both 
ways  upon  that,  an<l  Ci:rlainly  he  did  not  ex- 
press himself  after  that  rate.  It  is  so  locsoa 
bung- together  imlictmeiit,  :ls  trulv  I  have 
scarce  seen.  For  my  pari,  I  would  know  how 
it  come  to  pass,  that  \^  e  sliouUl  not  have  as 
much  certaint}'  in  indictments,  as  we  have  In 
actions  upon  the  case? 

Att.  Gtn.  My  lord,  there  must  lie  certainty 
in  all  ca^es,  and  we  think  there  is  ceiiauity 
enoufrb  in  this  for  ytmr  lordship  to  give  judg- 
ment upon. 

L.  C.  J.  Mr.  .\ttorney,  I  believe  if  you  s:it 
in  our  plaers  you  would  nut  think  so.  *A\\  our 
books  itnpu|-e greater  eertuintiesin  indictments, 
than  in  actions  on  the  euse :  uay,  in  causes  of 
this  nature,  wo  arc  bound  by  our  law  books  to 
be  of  ruuusel  lor  the  prisouer,  which  we  are  not 
in  civil  eau^t^,  nhere  the  prisoner  may  choose 
his  own  eoiui^t^-l.  .Vi:d  we  have  not  one  act 
of  parliauteiu  to  hv\\}  the  (iefeet  (d  funning  in- 
dictments. .5.-.  ve  LiWii  in  iivil  aetions,  but  still 
in  all  the  siiitiiff's  iinilo  in  Je«)*aiiS,  ttierc  is  an 
exception  ofeapiia!  <»f*euces,  to  shew  that  our 
ancestors  uould  iiot  ht:lp  uncertainties  or  iu- 
itifficieuccs  iu  loiui,  where  the  life  oi' a  man 


was  concerned.    This  seems  to  carry  a  great 


Att,  Gtn.  My  lord,  I  was  very  willing  and 
desirous  your  lordship  should  assign  the  x)ri- 
soiier  th^  learned  counsel,  because  we  did  sup- 
jMise  tliey  would  have  proilucrd  some  prece- 
dents of  a  licttcr  form  than  this:  but  they  have 
cited  none. 

L.  C.  J.  And  you  have  cited  never  such  a 
case  as  this,  3Ir.  Attorney.  And  if  we  can 
lind  no  other  like  case,  we*  must  be  governed 
by  the  reason  of  the  thing. 

AlU.  Gtn,  My  lord,  we  hope  you  will  ex- 
pedite it  for  the  sake  of  the  government. 

L,  C,  J.  Certainly,!  think  it  is  very  un- 
certain who  are  meant  by  enemies ;  it  niay 
be  Mr.  Solicitor,  Mr.  Attorney,  it  may  be  the 
court,  no  body  knows  who  it  is:  lor  every 
body  knows,  that  to  preachers  in  conventicles, 
and  to  those  that  meet  there,  the  judges,  and 
all  that  are  for  the  support  of  the  laws,  may  be 
i-cckoned  to  them  as  enemies.  But  when  it 
is  so  uncertain  who  are  meant,  how  can  we 
supply  it  by  such  an  innnendo:  That  there 
might  have  been  a  good  indictment  framed 
upon  such  wonis  as  these,  as  he  in  all  proba- 
bility spoke  them,  and  he  justly  found  guilty, 
is  no  Question  with  me  at  all.  And  (aa  I  aaid 
the  other  day,  for  the  sake  of  the  auditoly)  if 
he  be  gtiilty  of  speaking  such  words,  and  of 
treason  in  speakmg  them  ;  what  will  they  he 
guilty  of  that  were  present,  and  heard  the 
words  spoken  ?  They  may  thank  God,  that  we 
have  a  gracious  king,  that  does  not  take  all  the 
advanta^^s  the  law  gives  him  against  those 
tliat  break  his  laws. 

Sot.  Gen,  My  lord,  your  lordship  was  pleased 
to  mention  Statey's  case  to  me.  As  I  do  re- 
memlicr  it,  it  is  not  as  your  lordship  says :  but 
it  is,  That  he,  to  peri'<;ct  his  wicked  treason 
(speaking  <d'  the  king)  said  so  and  so.  Now, 
if  an  averment  be  ueee-ssary,  this  is  a  naughty 
averment ;  for  it  is  not  positively  averred  that  he 
did  Njieak  of  the  king. 

L.  C.  J.  Well,  wxi  will  look  upon  it.  And 
I  would  ask  you,  Mr.  Solicitor,  whether  if  ha 
said  (as  it  is  most  likely  he  did)  If  you  will 
stand  to  your  principles ;  and  you  i)ut  in  si 
ipiL  whether  that  would  be  good? 

Sol.  Gen,  My  lonl,  wc  put  it  ia  as  the  wit- 
nesses swore  it. 

L.  C.  J.  They  did  swear  the  wonis  accord- 
ing to  their  apprchenstun ;  but  no  dt>ubt  of  it, 
in  common  furm  he  must  speak  tiiem  »•$  I 
say. 

Att,  Gen.  Tliey  swore  the  words  so;  and 
we  Could  lav  tlieiu  uu  otherwise. 

L.  C.  J.  '^>'cll,  Mr.  Attorney,  will  you  mofe 
any  tiling  .^ 

Att.  Gen.  No,  my  Ifird. 

L.  C.  J.  Then  we  will  consider  of  it.  And 
take  you  back  the  pris<»iR*r ;  and  you  shall 
have  a  rule  of  court  to  bring  him,  when  the 
eoiirt  is  ready  for  jimI«;t:«-»iI. 

Tlieii  tin:'  pri>i»:i»  I-  w  as  carried  back  to  the 
Kiug's-lHruch ;  aiul  no  judirment  was  given 
that  term;  but  the  next  Uvm  Mr.  Hoseweti 
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Rn  V.  ILhiviu,  Air  IIi{k-Tn 
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•  (k*abtt«,  MM  nipu  fhnuim  mmi  Cvsh 


Monuli,  Dn  ETSiia,  AmUiu,  tfaiitM,  Piatwiiv. 
•rHibmte  i&ih*.  ft^-f''-'  -  —  -'"-;— 
tUMi.    INr  ifmn^M  ,     , 

WWfartiM  naaiM  ttrngr  ajHid  Klii|EH>m  «HpT 
IbwiM,  te  cumIiuu  Hturr',  oraw  Onayui 
Goal'  ItMfclri,  Praiwvu  Wjibtw  UU',  un'  ' 
Juatic'  ilicfi  Duiuiui  (Uyi*  ad  |ilarjt«  um>  I 
i^  Rcgrlmt^il'  afni^'  i  TbttM  Jtvooi  Dlil*.  j 
■B*  ffanlm'  dtcu  l>nunut  il^W  "  'nt"!*!  ■■■' 
'  lUrwtLlifr  ciiiur  IaiuIoii  ;  AiUwu  Itniwa,  I 
Bi^,  Fnux-isni  \  ihmdI  iW,  KAtari"  Ei*Uu 
■it'  H  Ov',  Jacuhx  (  Urkn  MtV,  CliriMiytwra 
BMUt  *UV,  lUrJuinln  llculi  Str.iia'  ul 
imw,  IVtru  l(k-b,  «  Sk-ph>iHi  U<u\  •-■)  Anu',  I 
Jmiic'  ilicii  UiMuiui  fb^iin,  ptr  Ulrna  iMtmlni  | 
i|Mhil   DduiIiii  Rrgls  •tadrui  JmtJc'  nn 


AMbB(.'<rartci',»dini]uirMid'j)tT«acr»uiirniuiu  ] 
p^ttliuuiu  •(  li-|pUiutn  iKiaibuiii  cum'  pnJio'. 
Me  kU»  liiii,  bkhIJk,  el  iiwdia,  nuibui  nwlliB 
•ntniqt  aiil  ;Kilvriiit  lam  inft«  ItMrUI',  ^uam 
M,  uar  ijtiM  tvi  rciilu  mrfiin  wjr)  ^>ril, 
wuMuciiiique  prntttiouiliiB,  mbpriiBmilnui 
Uionuin,  imumctivnibu,  rvlwltiualbdn, 
r'l  lutur',  blHM  btrttcMiiHi- 
ibw, d alii*  I'll Ikilat'  mnarim  biyiiirc^i  AnKlbE, 
■e  sImthiu  rqinatuni,  ait*  iloBunioram  quur- 
HBHniWikM!  i  K!  da  ■|nibuM;tnri|ii(]  niunlra,  te- 
hm,  bomidd',  inlerfccllDiiibn*,  burt^lar', 
(tptifaiu  mulivrDiB,  cunarvKatiunitua  ae  ata- 
I'WtkuUa    illieilia,     (B^iruin     iinilali'uilbiu, 

*  Tiiii  oas  u  rtwirtrd  alwi  in  H  Modern  b1 
■ad  S  Shower*!  t.  IV  livrmu »<' IbuR  npiTU, 
r):iiuiwit*  Tor  wnI 
n  ii('judf[iiuiii,  |MU' 
Mrdalbua  "  Curia  i  word*  uiay  lie  an  oitn  act, 
balthai  iho;  mn«tWaoc«rlaiii  aod  pMitiuva* 
th\alj  Id  dcnurte  tbr  inleiuioD  of  Lbv  ipcalKT. 
If  a  mio  ihaiiUI  l«11  aiiulber  tlisi  b*  woubl 
dnie  ih*  kiii([  nui  ol  England,  Ultra  «Pvd«  ■■» 
uarwonl  ibat  micfa  irunla  werr  api^n  ile 
rcyc,  hecauie  111*7  '"■''  Immnliau'Jy  lu  ili^xwe 


allt^iiiiin,  n*ii*)(n«kaBiiibua,  rim', 
IuiM',  mri'tiiiailiiii,    i'M3i{iiw,  «OBlMn|M',   W> 
■at',  Mfh|i«ot'  uKiif iMOirnl'.  OMUtillrMn>r, 
'"""■        -    •■  <ltx«y>ianikiia,  ae 

,  ir'  4Uibuet9iii|ae ; 
mniQidvia,  lul'n  amn'  |irw- 
j  dEct',  Ian  rnl'tm  Hbntai',  ^uain  rxuit.  \»r  naat- 
I  HUu|tM>  M  lUaMtmnuiiiue  huliit'  £u4',  pcrpr- 
uai',  me  ronuniaaii,  at  por  auua,  tel  per  qucn 
c«i  <el  ^iiilnu.  ifiiandp,  ipiaiiiw,  M  ^itumadn 
ihr  aliliaiui-iiliieltircuiintnntM,  ^naintMa, 
<l  Mb(|u«  nilaitlrnruiu|a4 
TiW',  ai  art  MMleiD  |<n>- 
liui  aiiitiraii'  rt  akaml- 


Aiai  Uoiu'  Ktir|t»  Aii^lla,  |ier 
■tuoilMini  jur'  [uidanm  M  kfp- 
im  com'  firadui',  ^  hHmm  •( 
ihiilnu  jani'  rt  nnenii'  lowiwi'  ad  taifnlrarf' 
ftn  Acta  ItouiitHi  tUlgt,  rt  cucpora  mm  '  ptw 
diet',  rttilit  |irr«miM'.  Suit  n.  Jucmian*, 
icr.  IV  wliuli'  tiiiliuiiiiail  aa  lu  lbs  Trial. 
Qnnd  qiiiilcni  indicunieatiini  l)«nniMia  Hmc 


Ml 


iraai  m   pirrli'V, 


m'  ntmbct^ 


^c     IV 


e-     IV  uu'id  fOM 


S:«.     Bl 


buiniDD 


if  atiib 

pinditiDi 


rcyc,  hecauie  111*7  '"■''  immnliau'Jy  lu  atfoie 
die  kitif .  but  if  b>  bad  «aid  ibat  b*  pidum  m 
to  WhiivliaU  bimI  ilralroy  hi«  avmica,  Ibat  ii 
not  traaaoa  wiiboul  an  avenncnl.     Judgtoait 

In  9  Hhuati-r  il  ia  liifbtlv  atatcd,  tbal  tbc 
pbOMr  m*  pardMird,  aDd  ai  ibir  aod  of  tb«  oa*e 
AaiqiorttT  aava  "  Tanco  (f uidc  of  tbelair; 
brtlw  itrcuydi  ol  ' 
hk  trial  M  lu  ifac  bci 
Wal  onuac3M>."  Se 
n  Lcndi'a  fldiliuna  fiJ'Sboncr  and  Hod.  B^ 


llw-b<uJB, 

Rcf^  apod  IVadJu*,  iiaiil'  fintxlii'l'  'I'biilnM 
liMCWeil,  luh  inaiiiil'  rualud'  pnuid'  da  bs 
(JaU'tLOUM,  Waatniun*.  iu  n^oa  coMod' 
pnramn  vk  caiMa  nn^Nd'  oaMiinlM*  fuM  Tir- 
tiile  brrvia  dtfii  Oainiiu  Ki^  d«  Habaw 
CoriiUB,  ad  MibjiciutMl'  el  racitiiaiil'  m\  bamm 
liic  tluri'  ill  |iiup*M  f-mot^  auia,  qui  mmRiitUliir 
Hart',  ftc.  Ki  uaniB  d*  [■■aan«  «  aanmia 
■■■poiur,  aIliH|uut'.  ifaaluor  aa  **bi  Hidv  ae- 
ifnwCiiri,  dirti,  i|im>iI  i^iaa  i>  wrih  aai  i»de  eul- 
|iabili<,  el  iiiiln  ■•<■  taion  at  n-4lA  jiooil  *e  ni^ 
uatrium.  Iiir.i  >.ii'  mJj-  iur'  ciiiubi  dlrln 
Uoiuu»<   l:.  ..'    Murtia  in 

Wtti' taJu  ■..-.     t^nni. 

3«.  aii  r  .  idmo  dtra 

dai'  nil  |it.'i.i<     I  :l.  «BbeiiMiHl' 


ibrnd' i|uniaqui!,  <ViL  Ad  (lunnqiudew  dicn 
Mania  m  wlab'  Mnr^i  Manini,  i-vram  Ua 
luRii  Rtye  a|»ul  H  aim',  i»nit  fnnilicl' 
Tliamna  llMnnfl  aub  owut'  fnefal' 
cuAiHl'  ptiaua'  lia  la  Gatt.bouMs  ^Vcim*  |ini- 
dift',  untilr  brarii  Ihuoiai  U*^  d«  IJabMa 
Curpiu,  ad  aulyiciaod'.AuL  ad  bonani  bir  durl* 


ice  ei  juf  jinMlict'  pL-r  Vn-'  mm'  (nHrlia* 
adhooim|>Ba'Jta>'maci>  icn'ifiui  ud  vrrinicin 
de  pncunMH  ibcand'  alfrt',  trial'  rt  jumt', 
dicunt  supn-  ncraniFntuni  auuin,  r|iiiid  jimv. 
diol'  ThuiDM  UommdII  r«t  rulpaliilia  dn  alta 
prodilioiM  ptftdid*,  in  iadidaiiH^it'  pn^hci' 
Bpocifleat',  nndo  nt  larwa  pniut  pvr  indieta- 
m«it'  fnMbot'  aopniaa  vaniia  rum  •ii|ipiinifar. 
Ec  <)vwl  idcni  Tb«'  Hfiiimll  tcmpara  pcrp*- 
---  '-     nnaiiliBiib  predial',  aeu  iloi|«t» 

Muii  fasM  Mii'«Uall%  IMi% 
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%m  teacneDta,  id  ndtitiain  jqr'  medict*.  Et 
qaia  curia  dicti  Domini  wa^  nic  de  jndic* 
800  iode  reddendo  nondum  td? isatar,  dies  indo 
dat*  ctt  pnefat'  Immft  Rowwell,  in  stata  quo 


GOnoitcs,  Jiistic*,  Datlivos,  ant  alios  tninistro« 
ipsins  nui»er  Uegis,  liK-red',  seu  succesnor' 
snurum,    occasioue   ptwinissor^  sen    fftonim 


aijcujus,  molestetur,  ocGa&ionetur,  perturbetur. 


dieiiia  DomimisCaTolusBecundiu  Rex  Anff lift,    erint,  licet  crimina  et  oflens*  predict'  minui 


'dee.  dioDi  suum  clausit  eztremiim,  et  llonnniii 
Jteobns  aeeundas  guper  m  suscepit  guberna- 
tioMm  hqjns  reg^i  Anglic    Et  inodo,  scilicet 
fie  Mercur^  prox*  p«t  octab'  PuriHoUionia 
'beats  Blaric  Virgins,  isto  eodem    termino 
coram  Domino  R^e  apnd  Westm'  renit*  pne- 
fiflt'  Tbomae  Rosewell  in  propria  peraona  soa, 
Mib  wlBi*  prafiit*  eiwlodie  pniQii^de  le  Gate- 
hmtm  WeatB*  prftdict',  et  alloqant'  «i  d  quid 
pre  ae  liabeat,  vel  dioere  sent,  qnara  curia  nic 
m  j«dio*  enp«  indictament*  pnedict'  procedcre 
MB  debtat,  didt,  quod  dictus  Dominns  Carolne 
Mcnndua,  Dei  gratia  AngiiS}  tSootis,  Franciae, 
0t  HibcraiBB  noper  Res,  fidei  defenaor,  See,  per 
literas  aoae  patent'  tub  magno  eigillo   suo 
AngliKtigillat',  garen'  dat'  apud  Westm'  vice- 
fiflM  octavo  die  Jannar*,  anno  rejpii  sni  trice- 
■imo  Msto,  de  gratia  sua  spedali,  ac  ex  certa 
Micntia  at  mero  motn  loia,  paidonavit,  remisit, 
ei  relasaiit,  ac  per  eafdem  uteras  patentee,  pro 
■e,  hared',  rt  succetior'  mil  pardonabat,  re- 
uittebat,  at  rekzabat  eidem  ThonuB  RooeweU, 
per  nomen  ThomK  Rosewell  nu]^  de  paroch* 
deBedrifffi,  in  com'  Sarr*  Clerico,  aea  qoo- 
•onqiie  alio  nomine  Tel  co^omine,  tea  addi- 
tiooe  Bominie  vd  cognominia,  ant  loci,  idem  T. 
Roeewell  sdatur,  cenaeatnr,  Tocetur,  sire  nun- 
cupetnr,  aiit  noper  sciebator,  oenaebatur,  roca  < 
batur,  sive  nuucupabatiir,  omnes  proditioncs, 
qoaicanqne,  wide  jirafat'  Thomas  Rosewell  in 
termino  sancti  Blicbaelis  jam  ult'  claps',  in 
curia  dicti  nuper  Regis,  coram  ipso  Resfe  apnd 
Westm'  tent*,  convict'  sive  attinct'  t'nit ;  ac 
omnia  et  singula  indictanieni',^udicia,  convic- 
tiones,  condemnationes,  execiitionps,  iuipriso- 
nament',  punitiones,  et  oiimes  alias  pcenas  et 
poenalitat'  quftcuoqiie  super  vel  versus  ipsura 
Thomam  Rosewell,  dc,  pro,  sive  concemeii' 
prsemississeueorom  aliquo  hsbit',  fact',  reddit', 
aive  a^judicat',  aut  in  postemm  babend\  red- 
dendo, taciend',  sive  aojudicand',  necnou  om* 
nia,  et  singula  utlagar'  versus  dictum  Tbomam 
Rosewell,  ratione  sen  occasione  prsemissorum, 
sea  coram  aliquur'  vei  alicujus  pn>mulgat\  sive 


certe  speoiflcaf  existunt;  quodque  pardonatio 
ilia  in  omnibus  cur'  dicti  nuper  Kegis,  et  alibi, 
interpretctnr  et  a^jodicetur  m  benelioentitsimo 
sensiK  pro  Armiori  exoneratlone  prsfat*  Tho- 
msB  Rosewell,  ac  etiam  placUctur  et  allocetnr 
in  omnibus  cm:'  dicti  nuptf  Regis,  disooe 
aliquo  breri  de  allocatione  in  ea  parte  pniis 
obient'  sive  obtinend',  non  obstanr  sUtut'in 
pariiamento,  anno  regni  diet'  nuper  Regia 
oecimo  tertio  fact'  et  edit',  et  non  obstante 
aliqoo  delect'  aut  aliquibus  deiectibus  in  eisdem 
Uteris  patent'  content',  aut  aliquo  alio  statut', 
acta,  ordinatione,  provisione,  proclamatione» 
sive  restrictione,  aut  aliqaa  alia  re.  catisa,  vd 
materia  qnacunque  in  oontrar'  inae  in  aliquo 
non  obstant*.  Ita  tamen  quod  dictas  Thomaa 
Rosewell  tsi'  bon'  et  suffic'  securitat'  dese 
bene  gerend',  a  dat'  literar'  natent'  predict' 
erga  dictum  nuper  Regem,  Mred',  et  aac- 
oessores  suos,  et  cunctum  ponulum  snum  in- 
Teniat,  qual'  appunctnat'  et  limitat'  erit  per 
Capital'  Justic'  de  cur'  prsd'  pro  tempore 
existen.'  Et  idem  Thomaa  RoseweU  profeit 
hie  in  cur'  literas  patentee  prsemissa  teslincantea 
in  hcc  f  eriia : 

Carolus  secandns,  Dei  gratia  Anglie, 
Scotia,  Frandae,  et  Hibemifle  Rex,  lidei  de* 
fensor,  dec.  omnibus  ad  quos  praseotes  liters 
nostra  pervencrint,  salutem.  Sdatia,  qood 
nos  de  gratia  nostra  speciali,  ac  ex  certa 
scientia,  et  mero  motu  uostris  pardonavimus^ 
remisimus,  et  relaxavimns,  ac  per  prabentee^ 
pro  nobis,  liasredibus,  et  suocessoribus  nostris 
pardouamus,rcDuttiuius,  ot  relazaraus  Tbomo» 
Rosewell,  nuper  de  imrocli'  de  llediifl'e  in  com' 
8urr'  Clerioo,  seu  quocuiique  alio  nomine  vel 
Cfignomine,  sou  addition e  noiuinis,  aut  loci| 
idem  Tlioiuas  Hoscwell  sciatur,  censeatmr, 
voceiiir,  bive  uuiiciipetiir,  aut  nuper  sdebatar, 
censebatur  vocaLatui*,  ^ive  nuncu|iidiatur,  omnei 

Jiroditiones  quascnnque,  unde  prset'al'  Thomas 
losewell,  iu  terniinu  s:inrti  Michaelis  jam  uH* 
elups',  in  curia  nostra  coram  nobis  apud  West* 
monast'  tenl'  convici*  sive  attinct'  fuit;  acorn* 


in  postemm  pnmiul|fsnd\  ac  oinn'  et  oniuimMl'  nia  et  sioflrula  imlirtamcnta  judicia  conviciiones, 
feet',  querer  forisliu'tur',  impetitionrs  rt  de-  !  cundeinpiiaiioues.  executiuues,  iinprisoiiamenta 
mand'  quacunque,  quo*  dirtas  nuper  Rex  ver-  j  puniticnes,  et  omnes  alia^  pcenas,  et  poenali* 


foleas  quod  ideal  Tbomas  Rosewdl  per  Viiw- 1  ones,  et  dentand'  queecunque,  qu«i  nos'  ver»us 
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•ea  in  fuiuro  babcre  po- 


,  _«  batref  -  - 

>  habrre  poterial  in  futuro,  wctMnaue 
nm  TuMrr,  quK  ail  tm  Tcnut  pntlat'  "na- 
■am  RMCwdi  potiMnt,  wu  potiiMra  po- 
IniatratinnepramuMnin)  ku  •onua  aliquo- 
nm  *cl  ■licojui  I  kt  Grman  panra  DOttmn 
<)  iade  daniu  et  uoiioetliiniu  per  prMientcc, 
MlnlM  qiw4  idem  Thomai  KMewell,  per 
TkNomnitH,  JiNtKiar',  BaDiroa,  aut  afioa 
miairtraa  MftMa,  h«T«ihim,  mu  tuccenor' 
■MliwDtiii,  OGGUiooe  pncmiMonim,  leu  coram 


lint  erimina  et  oRtdi'  pnmlict'  mbus  certe 
tpcdflcM'  niatuDt,  quootjue  bsc  panloaaljo 
.    _  _  t.   zi..._  — : Ttrit,  rt  wibi,  inur- 


_^__     ^.  Velent'    qaoj  ba    Ultna 

Mitov  (wmtM,  c|u(Md  omnia  ct  liugula  prv- 
iiiiwM  ■ii|iiiiin  ovntionU*, boor,  ftnoKi tbIm', 
"■  '  "■  "t  effectual'  in  leee  udI  el  erint, 
IfM*  prr-'-'   -■- 

B  omnibiM  cnru  Doctrit, 
prctetor  et  adjutTtcelur  in  bi 
SMica,  pro  flrmiori  exowratione  prefit'  Thomv 
Rawwell,  ac  eliam  placitelur  et  allocetur  in 
an^bui  cutiis  aostni  abujiie  aliquo  breri  de 
aDaealioiM  in  ea  |«ne  priui  obtciit',  hvv  ob- 
tioebd',  noB  obatante  iitatut'  in  liarliament' 
UiiMiegiH  BMtn  dcciiiw  tertio  fact'  et  edit',  et 
MM  obnant*  atiauo  defect',  aut  aliqulbiiade- 
ftctibu*  in  faia  litetii  pateotibus  contcnT,  aoi 


diqno  alio  itabito,  acta,  ordinatione,  prorinone, 
'icoe,  ai*r  reatrictio&e,  aot  aliqua  alia 

in  Buqiw  HOD  obalaoto ;  ita  lamea,  quod  diet' 
Tbonati  Rofcwdl  tal'  Iran'  et  wfficien'  lecu- 
nU'  d«  ae  bene  geraad'  ex  dudu  erga  no*, 
b«i«d*et  ■uecMorea  noatroi,  etcunctum  po- 
pultim  nartram  ioieniat,  qual'  awunctuat' 
■t  limitat'  erit  per  Capital'  Juatic  de  curia 
pro  trrapore  Eiiaten'.  In  ci^jus  rd 
.WD  baa  literaa  noatraa  fieri  lecimua 
.  tetta  meiuao  apud  WntmooaU' 
ricwima  octavo  die  Januarii,  anno  r^ni  do*- 
tri  trkcaimo  Mxto.  (Par  bme  da  privata 
tipOo.)  Babkib. 

Super  qno  via*  et  pn"  cur*  hie  intellect'  on- 
Bibna,  tt  MnpiTM  tntxpin',  oooa'  cat  yn  cur' 
hie,  qnod  pnMict*  Thomaa  Roaewdl  (sub  con- 


nerauir,  e(  eUu 

Ob  the  Back  of  tb«  nu4oB  ia  written  u  fbt- 

IitB  Cbarta  placiblur,  allocBhir  et  inotu- 
iBtur  de  record  coram  Donuno  Rege  apnd 
Weatm'  lermino  nneli  Hilar',  anno  regni  Do- 
mini Jacobi  aeciuidi  none  Regia  Ab^'  Ate 

priKM. 


310.  The  Trial*  of  Joseph  Hayes,!  at  the  King's-Bench,  for  High 
Treason,  in  corresponding  with  Sir  Thomas  Armstrong,  an 
Outlaw  for  High  Treason :  dSCHAKLEsU.  a.d.  16B4- 

'  That  he  bdnff  a  falM  Traitv  agaioM  the 
kin^,  &c.  the  Slat  of  Aa^mt,  in  the  SAtb 
jear  of  the  king,  kaowing  air  "rhonMa  Ann* 
'  attong  to  hare  compirM  the  death  of  the 


MR.  Rajea  wai  brought  by  Habaa*  Corput, 
npen  the  3d  of  November,  lOBt,  from  the  Gate- 
honac,  and  waa  eiraigned  upon  tn  fDdictnwnt, 
tf  thi*  effect,  vis. 


f  "  In  Amitreng'i  pocket,  when  he  ira* 
taken,  a  letlw  wai  fuand  writ  by  Hayes,  a 
banker  in  Londnn,  diiccted  tu  another  name, 
which  waa  Miered  a  feigned  one :  in  it  credit 
waa  ^t^a  him  upon'  Hayea'a  comspondrnl  in 
Saflwd  for  money  *  he  was  desired  net  to  be 
ttm  U«iah :  arkd  he  wa«  promiaed,  that  he 
■haidd  be  aopplied  aa  he  needed  it.  Here  was 
«■  abettity  et  a  man  ontlaired  for  treason. 
Hwh  p«iM  wti  taken  on  tityes,  both  by  pcr- 
■uMJiBMid  tbreatewDg,  to  indnee  him  to  dii- 
eoverthatwboleeabalof  mea,  that,  it  aeemed, 
j«Bedin«eMnmo(i  pome  to  lapply  tboie  wbo 
■ed  beyond  sbb  ob  the  account  of  the  plot. 
And  they  hoped  to  kiMiw  all  Monmouth'a 
fiienda ;  t>d  tidier  to  bare  attainted  tbem,  or 
at  kail  la  hare  lined  them  Bererely  for  it.  But 
Bayea  ahewMl  •  Odelity  and  courage  far  be- 
,yMid  wtelcouM  hara  been  expected  Irotn  Buch 
■  maaiaohewaibravgbtloatrial.  Hcmade 
BMroBf  Mimce.     Tht* ■  — ■- 


strot^i  hot  to  another  peraau,  from  whom  he 
perhapa  had  it.  No  eolry  waa  made  of  it  in 
nia  boolca,  nor  of  any  mm  pmd  ii ''    "-" 


;  and  therefore,  when 
aa  brought  him,  h* 
lettera  M  ciadit,  ■ 


ie*  nreaaed  the  jury, 
find  Harca  guilty  of 


Uiev  were  deiired.  JeAeriea 
in  bii  impetuous  way,  to  finu  na 
high  treaaoD  ;  beoaoac,  though  tl 
a  wilncaa  against  Hayea,  but  ooly  preaump- 
tiotia  appcMcd  upon  the  proof,  yet,  Jeffenea 
nid,  it  waa  ptorei  by  two  wilneases  that  the 
letter  waa  found  in  Annatrong'a  pocket;  and 
that  waa  nifficicnt,  the  iwt  appearing  by  cir- 
euDialBBCea.  The  litlla  difference  between  th« 
writing  in  the  letter  and  hia  ordinary  hand, 
wai  Mid  to  be  Oflly  a  fi^hit  to  hide  it,  which 
made  him  the  more  gnihy.  He  rMuired  the 
iary  to  brinf  him  in  gnil^ ;  and  (aid,  that  tha 
kuufi  lift  and  nfety  dcpraded  upon  thii  trial ; 
_  jii  u  _..t   t\. .. ■  .1 


It  If  they  did  tt  not,  they  eipoced  tha 
to  B  new  R^FIoti  with  other  estra- 
ii«B,  wiib  WMk  hia  fHr^prampud  him. 


90Bj        .  STA7V  trials;  SSCilABLtsn.  lSS4^^H^7WwM. 
tking*,  ndtohkTCaedfbrtbeMialB,  dUtnil' 

*  tnmly  rdiere,  comfttt,  wtA  maiotun  hitn ; 

*  mm!  m-  hia  relief  and  inahMeMBcc,  did  pav 
•Ibeaani  of  isM.  Mainal  the  doty  oT  bia  af 

*  lawMe*  Jcc-'*     T«   Ibia  be  pleaded  Mot 


But  a  JQi;  of  nterchanta  could  not  be  wrcNVbl 
op  10 tbii  — '-■-     "-"^ "- "■  -"^  -'■ 


[StO 

Upon  tbe  9W  of  Noraaber,  1684,  be  «a' 
btoufht  to  trial,  before  ibe  krd  chief  ju«tie« 
Jefferiea,  ju^  HoHaway,  judge  Witbioa,  and 
jndze  Walcot  i  and  tb«  jury  being  calleil,  ba 
challeqgad  the  followiiif  Henoai :  Sir  TbowM 
Griffith,  Ricbard  Etiii,  Tbeniaa  LanubMB, 
Henry  Wfaiader,  Nicfaoha   Smitb,   Tbamea 


IJoper,  Thomaa  l*>a*euycr,  Hra^  Him 
"—        Crowch,   m«r  Dtrel^ 


ooed,  that  now  juries  irere  to  be  oiily      , 
•f  Ann  batrial,  and  that  they  were  aliraya  to 
■ad  :UUa  aa  thay  ncre  directed."    Bamet'i 
OwnTimea,  vol.  1,  p.  ^99! 

"  Hajea  naa  a  dtiaeu  that  be  [Jefferiea] 
eaniad  to  be  proaecated  for  high  treaioo ;  and 
then,  at  tbe  trial,  apgarentty  helped  bisi  off 
wilb  the  jury ;  which,  it  maybe,  <t«b  not  with- 
out TtMOD ;  fbr  evidencea.  at  such  triala,  ooybt 
to  be  abore  all  cicejniOD ;  but  dncc  nothui; 
new  ^TdDg  ai  the  trial,  which  wu  not  seeD 
before,  it  was  pleasant  to  lee  ■  roan  bunted 
tatotbetoiUaDdtbenletgo:  so  suddenly  may 
enemies  become  trieuds.  Upon  what  terms 
who  knows  F"  North's  lire  ef  Lord  Keeper 
GniKird,  to].  S,  p.  lor,  8vo  edit,  of  180((. 

'*  Nov.  3,  1G84.  Joseph  Hayes,  aurcbant, 
came  by  Hsbeaa  Corpus  from  llie  GatehooMi 
to  the  Eing'S'beneb  Mr,  and  was  arraigned  ob 
anindictment  of  high  treason,  for  comrortidg, 
aiding,  and  relieving  sir  Thomas  Armitrong, 
■  traitor ;  to  wbicb  he  pleaded  ^ot  Uuilty, 
and  hii  trial  was  onlered  Friday,  am  No- 
TCBiber. 

<■  Not.  31.  Mr.  Jea.  Havea,  merchant, 
mrae  to  biatrial  by  a  jury  of  the  ci^  of  ten- 
don, which,  after  a  challenge  of  35,  wasawnm; 
llie  chief  KviUence  against  him  was  two  or 
three  persons,  who  tnrtified  as  to  air  Thomu 
Annstmn);'s  goii^  by  the  name  of  Henry 
Lawreace ;  and  Uiat  they  had  seen  a  i»ll 
diarctd  by  one  Jos.  Hayes  for  161^  St.  on 
Mr.  Israel  Hayca,  bein^  tbe  money  fur  ISO 
ffuincas  paid  m  London ;  then  llierc  was  a 
fetter  raentioning  the  same,  ilirccled  to  Henir 
Lawrence,  Bufascrilied  Jui>epli  Hayes,  which 
was  found  about  sir  T.  Annslraag  when  he 
nsH  lakcn ;  this  was  proved  to  be  the  prisoner's 
hand  by  one  that  was  formerly  his  servant,  as 
also  by  comparing  it  with  ntbcH-  wriliogs  of 
bis.  The  prisoner's  defeoce  was  in  making 
remarks  on  tbe  avideoce  which  were  very  per- 
tinent;  as  aim  be  called  several  peraom  who  i 
testified  as  to  bia  loyalty,  credit  and  behaviour;  ' 
HO  that  Uii^jury,  after  an  honr  and  a  half's  be- 
ing out,  csnic  in  and  fuund  the  priaoaer  Not 
Guilty,  ao  he  was  dischargt'd."  Narcissus 
Luttrell's  "  Brief  Historical  Relation,"  MS. 

*  The  Latin  Indictment  runs  thus: 
'  London  tt.     Quod  Jusephns  Hayes  uuper 

*  de  London  mercakir,  ul  fiibus  pniditur  contra 
'  illuatrikaiaium  el  excelkntisiimum  Priodpera 
'  Dom'  Carolum  secundum,  Dei  Utatia  Aogl', 

*  Scot'  Franc',  et  ilibemlse  Hegem,  el  natur- 
'  alera  Dominum  suum,  limMcin  I>et  ia  cor- 

*  dc  auo  non  babaos,  nee  daUluu  ligtaoc'  nue 


I'eler  Jonea,  \f ifliai  __,   _  ..__ ^ 

Henrj-  Lodes,  WilKam  Pownce,  Caries  Om^ 
point  I  gory,  William  Peele,  KicbanI  Wcedoo,  Tho- 
—  "  mas  Porr,  Thomas  Piercebouse,  Richard  Bor- 
den, John  George,  John.  Sterentoo,  Robert 
Watkins,  George  Twine,  Thomaa  Hbort, 
Bobert  Townaand,  Jamea  Bush,  Walter  Maa- 
ters,  Tboroaa  Lariiham,  Edward  Cooke.  Wil- 
liam Fashion,  John  Plotvenlew,  John  Greene, 
John  Griee,  Charles  Fowler,  and  JanMa  Smilb. 
In  all  35. 

The  Jnry  twon  were,  Samuel  Shemwd, 
Daniel  Alleii,  Rowland  Piatt,  Adam  BcOuny, 
Daniel  Terapleman,  William  Dewirl,  Edward 


^ward    Underwood,   Robert   Maatera,   i 
William  Warran. 
Then  the  Indictment  bang  read,  Mr.  Dal- 


'  poudeiaua,  sad  instigatione  liiabulica  mot'  at 
'  sedurt',  d)lectii>n'  veram  ct  debiiam,  et  aUiir- 
'  alcm  obedimc',  qoas  vcros  et  Add'  auhditf 
diet'  Door  Heg'  ergs  ipsum  Dam'  Rejfam 

'  tnhens,  et  tutis  viribia  suia  intendena  pacoaa 
'  et  comniiiaem  tranqulltital'  bujoa  rc^  Angl' 
iwiuietarc,  molestare,  et  pesturfaare,  et  gver- 


.  et  guhemation' 

■  Uom'  Keg'  in  hue  regn'  Angl'  subveriere,  ct 
'  diet'  Duiu'  Begem  a  tilulu,  honore,  et  regali 
'  nomine,  corou'  imperial'  regni  iiui  AogI'  ila- 
'  bonere,  dejicere,  ct  deprivare,  etdict'  Don* 
'  Uegeni  ail  tins!'  destruction'  adducere  at 
'  pouere,   31   die   Augusli,  anno    reg'    Dom* 

<  Carali  lecundi  nunc  Beg'  AngI',  &c.  Oi, 
'  apud  paroch'  sancti  Mich'  .^asishaw,  in 
'  warda  de  Bassishuw  LDndon,  aatis  sciesM, 
'  quendain  Thomam  Anustnuuc  nuper  d«  Lta- 
'  don  Hilit',  ul  laliium  prodilor ,-  prodilohe  c«a- 

■  spiravisse  ct  iiuagiuat'  fuisw  mortem  «  Snal' 
'  destruction'  did'  Dom|  Reg',  et  pro  eadena 
'  [tfqditione  urmlitorie  fugam  ftcisse,  ipae  prad' 
'  Jnbaimex  Hayes  pmtea,  scilicet  dicta  31 
'  die  A'lgusti  anno  reg'  diet'  Doni'  Regis  ouna 
'  33  SDpnul',  et  divetsis  al'  dtebus,  et  *  icibua 
'  tara  antea  quam   [Kuttea,  apuil  parucb'  sancti 

-  Michael'  Busishaw,  in  miltiIs  de  Baisishair. 
'  London  pned',  scienter,  malitiuiic,  aeditiOBe, 

<  et  prodiluria  prwd'  T.  Armstruog  coiutirlaTit, 

-  suoatinuit,  et  manulenuit,  et  pned'  J.  H.  ad- 
'  tunc  et  ibidfin  ^ri>  comibrtationa,  ansten- 
'  tatione,  et  maouteutiuDe  pncl'  T.  A.  anmniam 

altingen'  ad  ceutum  d  )|iiini]uagiula  libras 
Ugal'  mo>et'  AngH',  uialiiiwa,  aediiiose,  it 
'  ''  '  lolvi  cansavii,  cootr& 
tn  pacem  diet' 
diguitat'  auat, 
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Mr.  Attorney  Gtneral,  (Sir  Rokmri9aimjm.) 
After  Sir  Thomw  Armatroiig  had  fle^  IIm  fri- 
•OMT  relieve^  aiwi  amM  him  with  moaejfy  md 
thai,  ttfter  ho  was  indided,  and  wmd  to  the 
Eaigent;  betidci,  a  pradamalioa  fblloved 
uyoo  hb  Oijrht,  which  wua  a  Mfficient  nolioe 
to  all  the  kind's  auhjccta.  Sir  Thomaa  waol 
by  the  aama  of  Henry  Lawrenoa  bcyood  aea ; 
1^  that  naoie  the  prisoner  heM  a  ooiTfq[MNMl- 
aooa  with  him,  and  sent  htm  a  teller,  dalei  tha 
Slat  of  August,  and  tc^  hire,  he  bad  seat  him 
a  bill  of  exchange  for  165/.  drawB  upon  his 
brother,  Israel  llayes,  who  was  ac^uainied 
with  sir  Tboinas.  If  it  were  not  for  these  re* 
ceiving^  amd  DOiirishiog  of  traitors^  tbev  would 
not  lurk  a^  Anisterdain,  a»they  do,  llbe  letter 
was  taken  about  sir  Thomas,  and  we  shall  prove 
it  is  the  prisoner's  hand- writing,  and  tnt  sir 
Thomas  received  the  money.  I  hope  yon  will 
lake  earc,  by  convicting  this  gentleman,  to 
atop  the  fountain,  which  issncs  so  nrach  supply 
to  iheae  traitors  who  lurk  abroad. 

Mr.  Hayes  then  atHnued,  that  he  nerer 
faMsr  sir  Tuomas  in  his  lite. 

Then  the  Indictment  acninst  sir  Thomas  was 
lead,  which  was  fuund  the  12th  of  July,  and 
Mr.  Glover  proved  a  copy  of  the  king's  pro- 
damation  against  sir  Thomas,  dated  the  88th 
of  June,  1683.  ' 

Then  Esekiit  Evens  was  sworn,  and  testi- 
fied, that  in  August  1683,  he  was  at  Cleve  m 
Germany,  with  the  lord  Grey,  who  went  by 
the  name  of  Thomas  Holt,  ami  sir  T.  A.  canse 
thither  by  the  name  of  Mr.  Henry  f^nrence, 
and  shewed  him  a  bill  of  exchange  from  Eng- 
land, upon  Mr.  Israel  Hayes,  in  Amsterdam, 
Ibr  1601.  odd  money  ;  and  that  it  was  for  150 
guineas,  paid  in  £atfland  ;  and  he  told  him,  it 
was  drawn  by  Joseph  Hayes,  and  it  was  signed 
Jooepb  Hayes ;  and  the  6ll  was  accepted,  and 
he  saw  Israel  Hayes's  letter  to  sir  Thomas,  by 
the  name  of  Lamrenre,  which  moitioned  the 
eending  the  said  sum  to  Cleve. 

The  Common  Serjeant  (Crispe)  then  deli- 
?ered  a  pared  of  letters  into  the  conrt,  aiHl 
•wvsre  that  he  received  them  of  the  lord  Godol- 
nbiD,  and  they  had  been  ever  sinee  in  his 

The  Lord  Godolphin  then  testified,  that  he 
neeived  three  letters  produced  in  court,  from 
Mr.  Cenatable,  Mr.  Chudley'a  aecreiary,  who 
taid  him  they  were  taken  about  sirlimnaa, 
that  one  of  them,  Titboat  any  name,  mentioned 
150  guineas  retonied  to  Henry  Laorenoe. 

Constable  testiHed,  that  he  was  present,  when 
ihe  acont  of  LeydcA  apprehended  sir  T.  A. 
and  that  the  lettera  were  taken  eat  of  his 
podtcc,  and  he  himself  delivemi  them  to  Mr. 
Chudley,  who  sealed  them  tip,  and  seat  them 
hy  Imd,  to  the  lord  Godolphin. 

Cfcer(fi  Doett  testiftcd,  that  takmg  boat  from 
AmitedaiB  to  Rottenlam,  he  met  fsrael  Hayes 
and  sir  T.  A.  commg  to  take  boat,  and  rir 
Thomav  went  with  him  in  the  beat,  and  he  told 
«hem  \m  MMiewa  Henry  IsaweMe.    Dam 


adM,  thai  be  led|r««d  A 
eowePa  kaaea  at  Amsterdam,  where  there  waa  n 
ehih  everv  llMiraday :  there  were  Mr.  Israel 
Bayea,  Mr.  Bmny  Itetoa,  mm  Wibaaie, 
Emertos*  Dareu  amT  aone  other  Bnfflisb  mer' 
chants ;  andlva  beard  them  several  timeeaboae 
the  king  at  taUe. ' 

The  Attoiwy  Generel  then  shewed  Mr« 
Hiqres  a  lattar,  saving.  It  may  be  he  will 
save  vs  the  hihoar  orproving  it ;  hut  Mr.  Hayee 
diaewnin|fit,Mr.  Walpohs  waa  called,  and  Mr. 
Hayea  said,  He  was  my  seirant,  and  went  away 
after  n  rate  that  peuibly  weeki  not  be  at 
lowed. 

Wo^ltdU  teitifled,  fhat  he  served  Mr.  Hayea 
almoat  fbnr  years  and  three  qnartera,  and  did 
bdiete  the  Mar  to  be  Mr.  Uayea's  hand. 

Hoyes.  Mr  lord,  fai  matlen  of  treaaon,  I 
hope  you  win  not  anil  ofeampariaon  of  haada 
and  kIM  Ibr  evideiioe. 

L.C.J.   Yea^nodonbtofil. 

Hayes.  It  has  not  been  ao  in  elher  caaeti 
that  have  not  been  capital ;  ai  parteilariy  in 
the  Lady  Carr*s  case. 

L.  €.  J.  This  ia  a  nustake,  yen  take  iiftom 
Algernon  Sidney ;  but  without  all  do«b4  it  ia 
good  evidence.* 

Ju<ke  Withitu.  Compariaen  of  handa  «aa 
allowed  forgood  evidence  in  Colcman'a oaacf 

Hoyet.  That,  with  submiaaioa.  vastly  dif- 
fers :  those  letters  were  found  in  nia  own  cm* 
tody  ;  this  was  not  (bund  in  my  poaaesaoa,  bni 
in  another  man's,  and  in  another  nation. 

Sir  JoAn  TVevor,  coonael  for  the  king.  Thia 
gentleman  was  a  trader  with  the  £aBt-India 
Company,  and  made  contracta  with  thena, 
wliicii  are  entered  in  their  books  ;  we  will  com- 
pare chem  with  the  writing  in  this  letter. 

The  Common  Serjeant  then  ceiled  Harma» 
and  Brittle,  and  demanded  of  them  where  the 
books  Mere  ;  und  ibev  pmdnced  them. 

Harmon  testifietl,  that  he  knew  Mr.  Hayes^ 
and  that  he  made  several  contraias  in  1688| 
and  that  he  saw  him  in  September  1683,  sah* 
scribe  his  hand  to  a  book  of  the  company'Sf 
shewn  to  liim. 

Brittle  testified,  that  he  is  porter  in  the  street 
to  the  Eaitt- India  Company,  and  that  he  aaw 
Mr.  Hayes  write  his  hand  to  a  book  shewn  to 
him. 

Capt  PierceMouie  produced  a  note,  which  he 
saki  waa  Mr.  Hayea's,  and  that  he  aup|»oeed  it 
to  be  his  liand,  and  compared  it  with  the  hand 
in  the  book,  and  aaul,  that  he  dalvsersd  the 
goods  upon  it :  and  Walnole  then  aaidt  he  be- 
ueved  it  to  be  Mr.  Hayea'a  hand. 

Then  Mr.  Sturdsv$uU  waa  called,  and  they 
ahewed  him  the  letttr,  and  be  said.  Hare  n 
Joseph  Hayes  writ,  but  I  do  not  know  it  to  be 
his  hand. 

tht  Common  Ctenemt  mm,  thai  Mr.  Star* 
divantawerehe  did  knew  Mr.  Hayea'e  hand. 


iMMb^*. 


mma 


♦  8ee  the  Prousermgi  in  Skfawy'eCase^  vol. 
9,  p.  818  of  IhtoGolleetion. 
4  At  to  the  iralk  of  thie  aassrtlon.  See  C^oli- 
ViL  fi  p.  1  of  thtoCMieoliett. 
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MkviitgnnA  jury}  k*Mr.St«idivaiilaf. 
iini<<,  fk&  mmaMk  MQeam  wm  undef  • 


TiMi  tirMin  TnfWCtSM  ftrMr.  Har* 
^fHW;  km  tiw  coaiiMea  mi^e$sA  answered^ 
TlMtJbi  WW  out  of  iDwa  iMfore  Im  could  be 
ferved  with  a  subpotna. 

TImu  the  Letler  was  read,  H  wia  subacriKed 
iMcph  Hayea,  and  dated  the  dial  of  Aug^uat, 
1689,  dincted  ta  Mr.  Heilry  Lauifa^i  aanior, 
aft  Altai  dam,  and  began  thus,  '  Shr,  at  your 
daairo  I  bate  aasl  you  a  bill,'  te. 

TIm  letter  aod  tbe  £oal*]iidm  booka  were 
fbott  abewn  to  die  jury  and  to  the  prisoner. 

flitait  dcniad  the  letter  to  be  bis  writing,  and 
BiM,  It  ia  vary  etraniKie  1  abonM  not  know  my 
own  hand;  ntay  not  coiMael  be  admitted  to 
nteud.  Whether  compariaon  of  bands  and  be- 
lief tiw  any  erideiiee  is  crhnuml  ommrh  f  I 
hkf  ba^  {mbnned,  it  hath  been  denied  to  be 


X.  C.  J.  Ytn  are  mder  a  miatake ;  some 
body  haa  put  it  into  your  bead,  and  poflfed 
yon  no  whh  a  rain  ttory ;  there  ia  no  auch 
IhtBf,  k  ia  a  fletkm,  a  nieer  whim,  onlv  aaid  by 
Hr.iSMney,  and  no  gromid  m  uie  world  ror  it. 

HcrfCf.  If aa  it  not  ao  in  the  ease  of  my 
hidy&rrf  ThcreiaareeordofthatlRnppoae. 

LCJ.  Itwasinotso.  I>ont  talk  tf  it  *, 
Iheniwaa  imanch  thtnr  ataR.  Compariaim 
of  hkuda  waa  allo^ved  ibrgood  proof  m  Sid" 
ney'i  eaaew  We  must  not  alter  thehiw  Ibr 
•ny  bo(h^. 

JM,  Otn. '  Besides  thb  comparison  of  hands, 
We  shall  gire  an  account  of  the  correspondence 
•ef  the  prisoner  s  brother*  and  that  he  recnred 
ve*  money  of  him.  Bfr.  Conunon  Serjeant, 
Where  had  you  this  paper? 

Out.  Strj,  I  had  tnera  from  my  lord  Godol- 

£in.  This  is  an  account  of  the  receipt  and 
hurseaaeot  of  the  money ;  shew  it  Mr.  Con- 
ataMe. 

C&Htiabie.  This  is  one  of  tbe  papers,  which 
was  taken  out  of  snr  T.  A.'s  pocket. 

It  being  shewn  to  the  jury,  one  of  them  de« 
Mianded,  whether  any  one  prored  the  hand  that 
was  in  that  note? 

Att,  Gen.  Ifu ;  bnt  Braria  swears,  that  sh- 
T.  A,  shewed  him  a  bill,  snbscribed  Joseph 
Hayes,  for  so  many  hcmdred  Guilders. 

Com,  Serj,  lie  says,  it  was  100  odd  ponnds ; 
new,  tbe  sum  of  tins  note  is  16 1/.  5«.  which  is 
the  change  of  150  guineas. 

Haya.  Here  is  nobody  proves  this  letter  to 
be  my  hand,  poaitiTely :  they  only  prore  it  by 
shnilitnde,  and  comparison,  and  belief.  I  con- 
ceire  there  is  bnt  one  witness,  that  that  letter 
was  fbinid  in  lar  T.  A's  hands.  Evens  sajpt,  he 
saw  a  bill  bad  my  name  to  it  Sir,  yon  did  not 
know  me,  nor  erer  saw  my  h&nd  ? 

Everis.  No,  nerer  in  my  lilh. 

Jhnftt,  It  n  only  an  eridenoe  of  repototioa, 
he  heard  it  waa  my  bill ;  yoo  saw  no  money 
|Mud  upon  it,  did  yon  ? 


MM 


tA^M 


•  It  was  in  Tirfautr-Tarm  2009-  Anno  91 
Carat  8.  t  au.  418. 


I     Xvmc.   No ;  bnt  I  saw  a  letter  from  Ulr. 
Israel  {layes,  that  garesome  account  of  it. 

Maya.  All  this  is  but  similitude  and  circum- 
stance: and  I  thought  in  case  of  treason  there^ 
00^  to  be  two  witnesses,  and  hope  you  will 
let  It  be'  so  here :  here  ia  no  evidence  but  the 
letter,  and  that  is  not  two  witoesscs ;  there  is 
no  body  has  proved  tbe  *  knowingly'  in  the  in- 
dictment, that  runs,  that  1  knew  sir  T.  A.  and 
his  treason :  that  ought  to  be  provrj,  but  I  am 
sure  it  is  not.  Your  lordship  says,  that  the 
indk:tment  and  the  prodamatioo  are  sufficient 
notice  that  he  was  a  traitor :  that  may  admit  of 
counsel  to  debate  it ;  there  ought  to  be  wit- 
nesses that  could  shew  me  to  be  concerned 
with  him ;  whidi  nobody  in  the  world  can 
prove,  or  that  I  ever  saw  him ;  and  that  wit- 
ness, who  says,  he  saw  the  bill,. or  this  letter, 
dees  not  know  that  I  wrote  it ;  there  are  them 
that  aay  they  heard  of  money  paid  upon  thin 
bill,  but  there  is  net  one  of  them  saya,  he  saw 
my  money  paid  :  and  these  are  several  wit« 
nesaea,  every  one  to  a  several  thing.  HereisiK^ 
proof  bnt  by  the  East-India  potters,  and  those 
who  say,  they  believe  thn  letter  to  be  my  hand ; 
nobody  says,  be  aaw  me  write  this  letter,  or  bad 
any  correspondence  with  sir  T.  A.  If  tliey 
pretend  there  was  money  paid  beyond  sea ;  nr 
this  indictment  well  hud,  for  it  is  liud  to  be  paid 
in  London?  The  payment  of  money  beyond 
sea  can  be  no  evidence  offset  upon  this  indict' 
ment :  for  the  jury  of  London  are  to  enonire  o^ 
matters  arising  in  London  only.  If  1  am  to 
be  tried  for  parment  of  monc^  beyond  the  sea,- 
the  fiict  shoura  have  been  hud  there,  and  tbe 
trial  onght  to  proceed  upon  the  statute  of  ^Si 
H.  8.  cap.  2.  The  indictment  should  be  taken^ 
by  special  commisnon  from  the  king,  and  the 
trial  be  in  the  county  that  the  ki^  should 
choose.     I  d^ire  counsel  upon  this  point. 

Z.  C  J,  No,  it  is  an  idle  whim,  and  I  would 
fain  know  the  counsel  tliat  put  that  foolish  no- 
tion into  your  head. 

Hayft,  If  yon  will  allow  me  counsel,  yon' 
shall  hear  who  they  are ;  I  have  been  informed 
the  law  is  so. 

Z.  C.  J.  We  are  of  another  opinion :  if 
any  whimsical  notions  are  put  iuto  you,  by 
some  enthusiastic  counsel,  the  court  is  not  to 
take  notice  of  their  crotchets. 

'  J^isyet.  The  witnesses  are  strangers  to  me  ; 
there  IS  one  that  has  been  sworn,  to  whom 
I  have  paid seieral  thousands  of  i^unds,  who 
says  be  does  not  believe  it  to  be  my  hand. 

Then  he  called  Mr.  8tunlivaot,  who  looking 
upon  the  letter,  said,  I  do  not  believe  it  to  Ih)  hui 
luind,  I  have  had  dealini^  with  him,  and  he 
bath  given  roe  many  receipts. 

Huya,  There  have  been  a  great  many  for- 
geries ;  and  this  letier  is  foiled :  there  hare 
been  forgeries  so  like,  that  the  persons  -them- 
selves have  not  known  ihcirowu  hands.  Erery 
body  knows  that  a  band  may  be  couoteifeited 
very  like :  in  Mr.  Sidney's  case,  Mr.  IVharten, 
a  young  gentleman,  not  above  one  or  two  and 
twenty,  said,  He  could  undertake  to  coun- 
larfoit  any  nun^  hand  whatsoever.    I  am  not 
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a  OMUi  of  that  quality,  to  gife  tir  T.  A.  150 
guineas. 

L.  C  /.  We  all  know  you  hare  been  a  vary 
active  inau,  a  busy  fellow  about  the  city  ;  as 
forward  a  spark  as  aoy  I  koow  of  a  great 
while.  I  don*t  know  what  you  talk  of  your 
qmlity ,  but  we  know  your  qualifications ;  you 
have  always  been  factious  aiul  turbulent  ogamst 
the  king  and  government. 

Hayti  tl^en  affirmed,  that  lie  neither  gave 
nor  le.tt,  nor  returned  any  sum  of  money  to 
this  person ;  and  then  dilled  Mr.  Lanrley, 
who  testified,  that  a  letter  was  counterfeited 
und  a  bill  of  Exchange  fur  450/.  and  so  exactly 
like,  that  if  he  had  not  known  of  it  before  he 
saw  it,  he  must  have  owned  it  lor  his  hand ; 
aii4  the  pany  that  paid  the  money,  paid  it  in 
bis  own  wrong  ;  lor  he  uever  drew  any  such 
bill.  Mr.  Common  Herieant  had  my  books 
tereral  days  in  his  hands,  where  there  is  an 
account  or  SO.OuO/.  between  my  brother  and 
ne  ;  and  if  I  wouM  set  my  hand  to  auch  a 
letter  and  bill,  and  write  my  name  at  length, 
is  it  not  as  reasonable  tliat  I  should  put  the  name 
of  Laurence  in  my  bot>ks?  and  if  it  were  there 
Im  would  appear,  indeed  here  is  an  account 
produced  ot  divers  parcels  of  money  disbursed 
in  little  sums  ;  but  I  apoeal  to  the  merchants 
whether  any  bill  of  Excnange  was  ever  paid 
in  such  parcels  P  No  foreign  hill  was  ever  paid 
bv  3/.  or  5/.  or  'iOl.  at  a  time ;  it  must  be  paid  at 
tue  day,  or  it  will  be  protested.  Here  is  a  oom- 
patation  of  a  sum  hke  to  the  sum  in  the  bill ; 
but  these  are  suppositions,  and  not  proof. 

Then  Mr.  Hayes  called  Alderman  Jeffreys,  to 
apeak  to  his  reputation  and  conversation  ;  who 
aaid.  That  he  had  known  him  many  years,  and 
never  knew  any  hurt  of  him. 

L.  C.  J.  Have  you  been  at  any  of  the  elec- 
tions at  Guild-hall  for  mayors  or  sheriffs, 
when  Mr.  Bethel,  and  Mr.  Cornish,  and  them 
people  were  chosen  ;  and  have  you  seeu  Mr. 
Hayes  there,  and  how  he  behaved  himself?  A 
very  fomard  active  man,  I  will  warrant  you. 

^  Alderman  Jcfirei/s.  I  suppose  I  may  have 
seen  him  there,  but  I  cannot  say  any  thing  to 
his  behavi*  ur. 

Then  Mr.  Hayes  called  Mr.  Pellet,  Mr. 
Uoyd,  Mr.  Withers  sen.  Mr.  Withers  juu.  and 
Mr.  Hu^h  White,  who  gave  a  fair  account  of 
his  dealing  and  conversation.  He  then  said, 
that  he  would  trouble  the  court  with  no  more 
witnesses. 

Mr.  Attorney  General  then  said,  that  he 
would  call  one  witness  more  against  him ;  and 
ordered  Atterbury  tlie  messenij^cr  to  be  sworn, 
and  the  letter  was  shewed  to  him. 

Atterhurjf'.  I  apprehended  Mr.  Hayes,  apd 
brought  him  beibre  the  king,  aad  was 
present  when  the  letter  was  shewed  to  him ; 
and  the  king  and  Lord  Keeper  North  press- 
ed him  to  own  whether  it  was  his  hand,  or 
no ;  and  he  said,  he  should  say  nothing  to  it,  if 
they  could  prove  it  upon  him,  well  and  good. 

Hayes.  His  majesty  was  pot  there. 

Atterbury.  As  1  remember,  the  king  was 
there;  I  inagine  the  king  waa  thirc. 


L.  C.  J.  1  waa  lhtr«,  is4iat  bt  says  is 
true;  you  said,  1  am  not  bound  to  accuse 
myself;-  it  is  true,  you  did  deny  that  you 
kiiflwLauraocoor Armstrong;  and^itisastrbe, 
you  would  not  absolutely  tieay  the  lettOTf 
but  said,  you  were  not  bound  to  accuse  your* 
self. 

i/sfyct.  My  locd,  1  did  hope,  that  in  poiBt  of 
law,  my  counsel  shoohi  have  been  heard  to 
tliose  things  I  mentioned,  and  1  wish  yoa 
would  favour  me  in  it ;  [but  that  beinff  denied 
him,  he  addressed  faimseltio  the  jury :]  Nothing 
has  more  troubled  me,  since  my  confinement, 
than  the  imputatiou  of  high-treasoo,'a  thinr  I 
always  detestetl ;  I  never  knew  any,  the 
least  thing  of  the  conspiracy,  but  by  Ihe'trialif 
or  other  printed  papers ;  not  one  of  the  con- 
spirators, who  have  come  in,  or  been  taken, 
have  charged  me  in  the  least ;  nor  did  he  hmi- 
sdf  accuse  me,  with  whom  I  am  charged  to 
have  this  correspondence.  Gentlemen,  1  de- 
sire you  to  consider,  that  it  is  my  hfe  b  ooo- 
cemed,  and  I  beg  you  woukl  considtr  what 
these  witnesses  have  testified;  they  are  not 
positive  in  any  respect,  nay  there  are  not  two 
to  aoy  one  thmg  tbaT  is  cnaiged :  Coortahie 
say  a,  the  letter  was  found  among  sir  T.  A.'s 
papers ;  ho  says  no  more ;  and  here  are  not 
two  witnesses  to  that :  Evens  tells  yoo,  ha 
saw  thia  bill,  but  did  not  know  my  band ;  there 
is  nobody  teUs  you  1  wrote  this  letter,  but  it  is 
found  ill  anotlier  man's  custody,  ia  another 
nation. 

Gentlemen,  it  is  very  hard,  that  by  compa- 
rison of  hands  a  roan's  lile  should  be  in  danger  ; 
w  hen,  in  lesser  crimes,  it  has  been  denied  to  be 
good  evidence ;  and  none  of  you  can  escape 
ue  same  danger  if  this  be  allowed  to  be  evi- 
dence ;  for  your  hands  may  becoimtafeited  as 
well  as  mine. 

If  there  had  been  any  probability  of  my 
knowing  liim,  it  had  been  son>ething ;  but  there 
is  not  one  that  testifies  that  ever  I  knew  him, 
nor  indeed  did  I :  there  b  a  great  deal  of  dr- 
cnmstance  made  use  of,  upon  the  account  of  hLs 
acquaintance  mith  my  brother  in  Holland ;  but 
it  b  stranffc  there  should  not  be  tome  evideuce 
of  a  further  correspondence  between  him  and 
me,  if  there  were  tuat  intimacy  that  aucb  a 
letter  as  thb  doth  import, 

I  must,  with  rev^mnceto  the  divine  Ma- 
jesty, say,  and  I  call  God,  angela,  and  men 
to  witness  the  truth  of  it,  aa  I  shall  answer  it  la 
him,  before  whom,  for  ought  I  know,  I  am 
quickljf  to  appear,  thai  1  never  in  my  Ufe  spoke 
with  sir  T.  Armatroug,  nor  was  ever  in  hb 
company,  nor  ever  wrote  to  bim,  by  the  name 
of  l^aurence,  or  any  other  name;  and  I  do  so- 
lemnl}'  say  in  the  pivsenceof  €vod,  that  I  never 
gave,  sent,  lent,  paid,  or  onlcred  to  be  paid,  any 
money,  directly  or  indirectly  to  sir  T.  A.  or 
H.  Laurence,  or  to  him  by  any  other  name,  or 
to  his  use ;  I  speak  it  without  aoy  counterfeiting^ 
or  equivocation. 

.  Gentlemen,  tbm  baina  been  overtures,  if  I 
would  say  some  tbinga,  that  mv  life  migbtbe 
nved;  and  k'm  nol  ti  be  believed,  Uiat  I 
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would  ma  the  risque  of  my  life,  If  ^  ipcddsg 
the  truth  I  could  sa?e  it. 

Tlie  Chief  Jiiftke  did  here  ^WBkp  eoreged^ 
mad  ialcrrapted  luBiy  MyiQg»  nJuit  do  yoa 

Haves.   I  wy 

L.  C.  J,  Ay,  but  yoa  niiist  say  thete  thiagi 
that  are  decent  aod  fit  for  us  to  heur ;  yoa 
mast  not  innnaate,  as  if  the  goTonnent  woald 
oMke  any  socb  cempacts  as  yoo  taft  of. 

Awo.  J  say,  that  Mr.  Frostsr  toM  me 

L,  V.  J.  If  you  offer  that,  I  can  tell  you  a 
fllmyy  diat  perhaps  yoa  wUl  1^  Tery  UDWiHing 
Is  liear ;  on  my  word,  it  will  be  very  onplea- 
■ant  to  hear  it ;  you  had  better  let  those 
things  alone,  for  you  will  but  draw  a  load  upon 
yoo. 

Ha^et,   I  beseech  your  lordship  to  bear 

X.  C.  X  Yes,  I  will  hear  you,  prorided  yoo 
keep  within  doe  bounds ;  but  we  must  not  suffer 
thesethings. 

Haytt,  I  say  nothing  but  this,  it  has  been 
told  me,  that  the  way  to  save  my  lifi?  is  to  con- 


£.  C.  /.  As  you  represent  it,  it  is  a  reflec- 
tion upon  the  government — you  talk  of  over- 
tures having  been  made  vou ;  do  not  make  me 
■ay  what  I  have  no  mind  to  say« 

Ha^n.  I  say,  Mr.  Forster  by  name  told  me, 
tiiere  was  no  way  for  me  to  escape,  but  by 


L.  C.  J.  You  had  best  call  Mr.  Forster,  to 
know  how  he  came  to  teH  you  so ;  if  yon  do,  I 
win  teQ  yoo  of  another  thing  of  *  4  or  5000/. 
that  was  offered  for  your  escape;  you  had 
better  forbear,  or  I  shall  put  you  in  mind  of 
a  brother  of  somcbo<!(y  that  is  at  the  bar. 

Hayes,  My  lord,  I  was  told,  that  was  the 
way :  Gentlemen  of  the  Jury,  I  have  declared 
to  you  tlie  whole  truth,  with  all  the  solemnity 
that  becomes  an  innocent  man,  and  not  an  ill 
OMtt.  Besides,  what  you  have  heard,  in  all 
this  evidence,  is  nothing  but  circumstance  and 
hear  say  ;  and  shall  a  roan's  life  be  taken  away, 
lor  '  I  believe,'  and  *  I  think,'  or  '  I  have 
heard  r 

Gentlemen,  I  know  yoa  are  my  fellow- 
citizens  and  fellow-christians,  and  of  the  same 
reformed  religion  that  I  am ;  and  I  hope  you 
are  swum  into  this  service  without  any  pre- 
iudice  against  ne,  but  widi  an  impartiaT  reso- 
lution to  do  justice :  and  therefore  I  c)iearfully 

*  "  The  story -of  the  4  or  6000/.  was  this : 
Aa  eminent  Papist,  very  acceptable  to  king 
l!?harles  (he  second,  undertook  to  some  of  the 
friends  of  Mr.  Hayes,  thai  a  pardon  should  be 
bad  for  4000  guineas  to  the  king,  and  1000  to 
himself;  but  he  afVerwards  deSued,  that  the 
king  had  refused  him  therein,  and  told  him, 
Chsi  he  was  advised^  that  he  had  better  give 
that  Popish  friend  4000/.  out  of  the  Exchequer, 
than  pardon  Hayes ;  but  that  he'  gave  his  royal 
word,  that  the  overture  shmild  not  hurt  Mr. 
Hayes.**    Former  Bditisn. 


leavethe  matter  with  yoo ;  I  am  sore,  that  if 
God  help  me,  and  deliver  me  in  tbis  exigency, 
that  it  is  he,  and  you  under  him,  that  preserve 
my  life. — 

Gentlemen,  The  great  incertainties,  impro- 
babilities, and  consequences  in  this  case,  I  hope 
will  be  weighed  by  you,  and  make  you  the 
better  to  conaider  the  proof,  which  is  maide  by 
none  but  such  as  are  strangers  to  roe ;  since, 
then,  they  know  me  not,  I  hope  yon  will  weigh 
it,  before  yoo  give  it  against  roe :  we  must  a|l  * 
die,  anil  I  am  sure  it  will  be  no  grief  to  you 
to  acquit  a  man  that  is  innocenV  I  leave  it 
with  you ;  the  Lord  direct  yon. 

Mr.  Recorder^  (Sir  Thomas  Jenner.)  The 
treason  charged  on  the  prisoner  is  of  that  sort, 
that  if  he  be  guilty,  he  will  be  a  just  example 
to  terrify  others  from  doing  the  like ;  for  if 
traitors  had  not  persons  to  supply  them  wkh 
money  abroad,  it  may  be,  they  would  not  have 
so  much  courage  to  run  away.  We  have  sa- 
tisfied you  that  sir  Thomas  Armstrong  was  in- 
dicted :  that  an  exigent  was  gone  against  hiqi 
upon  that  account ;  here  was  a  proclamation, 
and  sir  Thomas  Armstrong  named  in  it ;  and  so 
the  Recorder  repeated  the  evidence  of  the  wit- 
nesses, and  concluded :  Gentlemen,  We  think 
that  his  defence  has  been  so  httle,  and  our  proof 
so  sti*ong,  that  you  have  good  ground  to  find 
him  guuty. 

The  Lord  Chiff  Justice  then  summed  op 
the  matter  to  the  Jury  : 

Gentlemen  of  the  Jury,  This  is  an  indict- 
ment of  high-treason  against  the  prisoner  at 
the  bar ;  and  you  are  to  try  it  accoitling  to 
your  evidence.  The  prisoner's  affirmatbn  of 
his  innocence  is  not  to  weifh  with  you.  Nay, 
1  must  tell  you,  I  cannot  but,  upon  this  occa- 
sion, nuike  a  little  reflection  upon  several  of 
the  horrid  conspirators,  that  did  not  only,  with 
as  much  solemnity,  imprecate  vengeance  upon 
themselves  if  they  were  ^liltyof  any  treason^ 
but  thought  they  did  GoJ  Almighty  good  ser^ 
vice  in  that  hellish  conspiracy :  u  is  not  un- 
known, one  of  the  persons  proscribed  in  this 
proclamation  did  declare,  they  should  be  so  far 
from  being  esteemed  traitors,  that  they  shoul^l 
have  trophies  set  up  for  them ;  and  all  this  un- 
der the  pretence  and  enamel  of  religion :  nay, 
I  can  cite  to  you  an  instance  of  another  of  the 
conspirators,  [lord  Russel]  that  after  a  full 
and  evident  proof,  and  plain  conviction,  of  hav- 
ing an  liana  in  it,  ^uen  he  comes  upon  the 
brink  of  death,  and  was  to  answer  for  that  hor- 
rid fact,  before  the  great  God,  he  blessed  Al- 
mighty God,  that  he  died  by  the  hand  of  the 
executioner,  with  the  axe,  and  did  not  die  by 
the  fiery  trial :  he  blessed  GoH,  at  the  place  cf 
execution,  that  he  died  a  traitor  against  the 
king  and  government,  rather  than  died  a  mar- 
tyr for  his  relitoon.  I  think  it  necessary  to 
make  some  reflection  upon  it ;  when  men,  un- 
der the  pretence  of  Religion,  are  wound  up  to 
that  height,  to  foment  differences,  to  disturb 
and  distract  the  government,  to  destroy  the 
foondatioh  of  it,  to  murder.his  sacred  Majesty, 
and  his  royal  brother,  and  to  subvert  our  reu- 
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gioo,  aii^  libniy,  tnd  propertsr ;  vd4  all  lliii 
csiriMl  on  ii)Hm  pnieoee  of  nmng  Oo4  fsod 
•er%Mce.  You  are  to  go  aecordiag  to  ev  iMoe ; 
as  the  blood  i>t*  a  man  in  precious,  to  tbe  ipa- 
▼emtiievit  al«o  is  a  |»rec>ioiis  thiafj^;  the  life  of 
abe  kintr  i*  a  |ir(x*ioiM  tliiiif ,  the  pn^erratioa  of 
'oor  fpli^inn  is  a  mreckius  ttiiBg,  aiid  therelore 
4ne  regarti  inuMt  Im>  had  to  all  ot'theui.  I  mutt 
tell  yoii,  in  this  horrid  cnnspiracv  there  weiv 
aavml  peraoDs  that  bore  ai-verai  parts ;  some 
chat  were  to  head  and  coimih;  there  was 
%  oouncil  to  consider  \  others  were  designed  to 
have  a  band-iD  the  pernetratiaif  of  that  horrid 
villainy,  that  was  intended  upon  the  peraoos  of 
his  saored  majesty  and  his  royal  brother,  and 
wkh  them,  npon  toe  pcraons  of  all  bis  m^eaty's 
loyal  subjects  that  acted  with  duty*  aa  tliey 
Ofip;4it  te  do ;  there  were  others,  tnat  were  to 
be  aiding  and  assisting  (aa  in  the  ease  of  the 


L  teu^PrXdkm^  9.  P^mh       [860 

fnmmm^  if  yoa  find  him  guihvl  aUing,  abett- 
ing, amting  by  moiiey,  or  atterwise,  or  har- 
botuing  aigr  of  thoaa  panHma  thai  wava  eon- 
oa»adthenJii.  Than  ha  reoaimtwl  the  Evi- 
dciioe  givan  agaoMi  the  prisooer,  andmada 
such  remariw  naon  the  aame,  as  bethought  fit. 

The  Jury  wtUMbrew,  aad  spant  two  hours  in 
considcratMo  afilM  mailer }  and  then  retuiu- 
•ng,  gave  thair  vaviwt,  that  ihe  prifontr  was 
Not  tittiltj. 

An.  Gen.  Myl^H,  lhoii8:h  theyhaneac- 
onittad  him,  Tet  thoerMcnoe  ia  ao  atmqg,  that 
«  hopeyour  Lonishif  and  tbaconrtwjfl  think 
fit  to  bind  faini  to  hai  good  bdairioar  daring 
his  Ufa. 

L.  C.J.  Mr.  Attorney,  thai  k  not  a  proper 
motion  al  thb  time. 

So  the  imuoer  was  discbaiged,  after  he  had 
beoB  ifUpniQiiad  fiTomoudia* 


311.  The  Trial  between  Sir  William  Puitcuard,  Plaintiff;  and 
Thomas  Papillon,  esq.  Defendant^  at  Nisi  Prius  at  the 
Guildhall  of  London,  in  an  Action  upon  the  Case  for  a  false 
Arrest:  36Chaul£sIL  a. d.  1684. 

Nntftnbfr  6,  1084. 

Jjnhkm^  it,  SiR  Wm.  Pritchard,  late  lord 
mayor  of  the  citv  of  Loadon,  bavinfif  iu  Easter 
Term  last  brongnt  an  action  upon  the  case,  for 

*  For  several  particulars  of  tlie  proceedings 
in  the  City  of  London  with  which  this  Case 
is  coiinecleil,  ^ee  the  Note  to  the  Case  of 
Harheverell  and  others,  p.  29,  «if  this  rulumc, 
anil  the  Ceases  and  Notes  there  referred  to. 

The  fbllowing'  tiasiiafpps  are  from  Narcissus 
LnttreH's  N8.  '*  Brief  Historical  Relation,"  8cc. 
in  the  Library  of  All  Souls'  College,  Oxford : 

«<  April,  1685.  Mr.  PapiUon  and  Mr.  I>ii- 
"boia  having  g'iren  order  for  a  writ  to  be  taken 
out  to  arrest  the  Lord  Mayor,  sir  Dudley 
North,  one  of  the  sheriflTs,  and  screral  of  the 
aMermen,  in  an  action  of  the  ca^e  for  a  false 
return  to  a  nianilumns  directed  to  them  for 
the  swearing  thcra  two  sherifTs  of  Lomlon ; 
and  the  sheriff  bnn«j  concerned,  the  writ  was 
^Krected  to  Mr.  Brome,  coroner  of  London, 
^ha  accordingly  went  to  them  to  acquaint 
then  therewith,  and  desired  an  appearance, 
or  that  they  wookl  give  bail,  whicn,  they  re- 
fhsinif,  he  executed  die  writ,  and  carried  them 
Tery  cinlty  to  his  own  house,  and  kept  them 
there  ttl!  ten  at  ni^ ;  when  one  of  the  city 
Serjeants  came  with  a  writ  and  arrested  the 
coroner,  and  carried  him  awav  prisoner  to  the 
Connter,  retitsmg  to  take  baif,  so  tliat  he  was 
forced  to  lie  there  all  nig^ltt,  during  which 
trnie  the  lord  mayor,  &c.  walked  liomc.    This 


fitMf  had  so  surprised  some  persons,  that  the 
Tones  reported  the  Whigs  had  seizeo  the  lord 
mayor  aod  carried  him  «way ,  and  the  Ueute- 
aanej  of  the  city  met,  and*  eyht  companies 
ware  ordered  out  immadialely  tor  the  aeeuricy 


falaly,  malieioinljr,  and  without  prebahle  < 
procuring  him  to  m  arrested  and  imprieoned  in 
bis  mayoralty,  againat  Thomaa  Pipllloa,  es^ 
the  defendant  pleaded.  Not  OoiltV|  and  there- 
upon  issue  beingjoinedy  it  came  tnia  day  to  be 

of  the  city ;  thia  aflbir  aiforda  rariety  of  talk, 
aoine  condemnfnar  it  and  ethen  Mmrwmg  it, 
accordrag  to  the  diferent  tempeis  or  persons. 

<«  Not.  ath,  1684.  In  the  afternoon,  a  trial 
was  at  Guildhall,  before  the  Lord  Chief  Justice 
Jeffreys,  on  an  action  In'ought  by  air  WilKam 
PritchanJ,  late  lord  mayor  ot  the  dty,  against 
Mr.  PaoiHon,  for  causing  him  to  be  arrested 
during  nis  mayoralty :  and  the  jury,  to  the 
amazement  ot  all,  gave  10,000/.  namages. 
Since  which,  Mr.  Papilhm  hath  thonght  fit  to 
abscond,  as  bong  much  the  safer  fbr  him.'* 

At  the  end  of  **  A  Ninth  Collection  of  Papers 
relating  to  the  Preacnt  Jimctinie  of  Affairs  iu 
England,"  &c.  pnblisbed  in  the  year  16S% 
there  ia  mserted,  *  An  Adrertisement,'  as  it  is 
called,  '  of  the  Learning  and  Rhetoric  of  tlie 
late  Lord  Chanoeltor  Jeffrey's,'  as  fbliows : 

«'  There  is  latebr  pttbHsbed,  the  trial  of  Mr. 
Papillon,  br  which  it  is  manifest  that  the  then 
Lord  Chief  Justice  JeflVeys  had  neither  learn- 
ing, law,  nor  good  manners,  but  more  imnu- 
d^noe  than  ten  carted  wliores  (as  Was  saiif  of 
htm  by  king  Charles  the  i<eci*:Hl)  in  abu^ng 
all  those  worthy  citisens  who  roted  fbr  Hr. 
Pafaflon  and  Mr.  Dubbb.  calling  them  a  parcel 
of  fhetioua,  pragmatieai,  sneaking,  whm'ing, 
cantinc^,  sairding,  prick-eared,  crop-eareo, 
atheistica]  fefftows,  rascals,  and -scoundrels,  &q. 
aa  ui  p.  39,  md  other  places  in  the  said  Trial 
may  be  seen;  Sohlby  ita6hAidJaaeway«aiii 
moat  bookaellers.'* 
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IfM  bcfbre  tluc  k>rd  chief ^asticc  Jcflfencs ;  and 
the  Jiiry  a>u'ora  to  try  tlus  caiuio,  were  these : 
Barthofomew  F«rr^iiiHii.  Thomns  Blackinore, 
Thomas  Hyroonds,  Williaiii  Whation,  John 
Creen,  Tbnmus  Amy,  Jnaeuh  Ua^nrs,  Daniel 
Chandler,  Johu  Ueynalds,  John  Allen,  Joseph 
Caine,  and  William  Withers,  jun. 

Mr.  Munday,  May  it  |)tea»e  your  lordship 
and  von  gentlenaeo  of  tins  jnry,  sir  William 
Pritciiard  Knight,  late  lord  mayor  of  tlie  city 
of  IiOudoQ,  is  pkiiititf,  and  Thomas  Vapillon, 
«8q.  lathe  defendant:  and  thHi,  <;rcatleaien,  is 
in  a  ipecial  action  upon  tlie  case,  wherein  the 
j^kuntilT  does  deckire.  That  whereas  tlie  19rh 
of  February,  iu  the  35th  yenr  of  this  lung,  and 
before  and  after  for  several  months  tlien  next 
euiuinff,  he  was  mayor  of  the  oity  of  I»iidon, 
being  duly  elected  and  sworn  into  the  ofiica  of 
mayoralty  of  tlie  luid  city  :  and  according  to 
the  custom  of  the  said  city,  time  out  of  ramd, 
he  oat;ht  daily  to  attend  the  said  office,  in  the 
diliceht  government  of  llie  said  citV}  acconling 
to  the  duty  of  his  said  office,  which  he  was  to 

Secutc  to  tlie  honour  and  dignity  belonging 
ereiinto:  That  the  defendant,  I'homas  Pa- 
liiUon,  being  one  of  the  commonalty  of  the  said 
city,  anil  under  the  government  of  the  plaintiff, 
by  virtue  of  liis  office  aforesaid,  not  being  iguo- 
nmt  of  the  premisses,  but  contriving,  and  folsly 
and  maliciously  envying  the  happy  estate  of 
the  plaintiff  in  iiis  said  office,  as  also  uiyustly 
to  disturb  the  plaintiff  in  the  execution  of  his 
said  office,  the  said  12th  day  of  February,  in 
the  35th  year  aforesaid,  the  defendant  for  vexa- 
tion to  the  plaintiff,  not  having  any  lawful  or 
probable  cause  of  action  against  the  plaintiff, 
fUsly  and  nuiliciously  did  prosecute  the  king 's 
writ  'of  Alias  Capias  out  of  the  court  of  Kiug*s- 
bcuch,  against  tlie  plaintiff,  hy  the  name  of  sir 
^Villiam  Pritchard,  knight,  dirM:te4l  to  tlie 
then  coroner  of  the  city  of  liundon  ;  by  which 
writ  it  was  commanded  the  said  c(»roner  to  take 
the  plaintiff,  if  found  within  the  said  city «  and 
aafely  keep  him  so  as  tu  have  his  body  before 
tbat  court  at  Westminster,  ufion  Wednesday 
next  at\ur  15  days  of  E'-istor,  then  noxt  follow- 
ing, to  answer  the  now  defendant  in  a  plea  of 
trespass  :  :Vud  that  the  dfjjendant  of  his  further 
lualice  against  tlic  plaintiff,  aAerwards,  and  be- 
fore the  return  of  tlie  writ,  to  wit,  ujion  the 
24tb  day  of  April,  in  the  d5tli  year  aforesaid,  at 
London,  to  wit,  in  the  parisli  of  St.  Mildred 
the  virgin,  in  the  Poultry,  iu  the  ward  of 
Cheap, Ijoiidon,  delivered  the  said  writ  of  Alias 
Capias  to  irne  John  Hrome,  gent,  then  being 
ooroner  of  the  sa'ul  oity,  to  be  exocuted  ;  an4l 
then  and  thcru  the  plaintiff,  then  being  mayor 
of  the  said  city,  bv  %iitue  of  that  writ,  mali- 
ciously and  unjustly  did  procure  to  be  taken, 
and  arrested,  and  detained  in  prison,  under  the 
custody  of  the  said  coroner,  for  the  space  of 
aix  hours,  to  the  disgrace  and  scandul  of  the 
plaintiff  and  his  said  office,  as  also  to  the  ma- 
nifest dainai*'e,  pn*judice,  and  sriovance  of  the 
filaintiff :  whcrous,  in  truth  and  in  fact,  the  de- 
fendant, at  the  time  of  the  taking,  arresting, 
and  detaining  of  tbepUuBtitf  iu  prisoD^  as  afoTB- 


said,  had  not  any  just  or  probable  caase  of  ac- 
tion against  the  plaintiff  in  the  ph5niisscs,  where* 
by  the  plaintiff  says  he  is  injured^  and  fur  which 
he  lays  to  his  damage,  10,000/.  *  To  this  the 

*  Pasclwj,  Sci  Car*  2.  B.  R. 
*  liOndon,  sa.    AVilhehnus  Pritchard  Milei, 
'  nu|ier  Major  civ  it'  prsdict',  querit'  de  Thoma 

*  PapilUm  in  ciistod'  31ar',  Hcc.  pro  eo  videlicet, 
'  quod  cum  duodecimo  die  Februarii,  anno 
'  nostii  D<imini  Caroli  secundi  nunc  Kegia 
'  Anglix,  <S:c.  tricesimo  quinto,  ijiso  idem  VVil- 

*  helmus  IVitchard,  ac  antea,  et  abinde  per  se- 

*  )Kirat'  menses .  ex  tunc  prox'  sequend'  exkitit 

<  Major  civitat'  liOndon  praed',  in  officium  Ma- 

*  joratus  illius  debito  modo  elcct'^  pmfect*,  et 
'jurat',  ac  secundum  consuetudiaem  civitaP 

*  London,  predict*,  a  tempore  cujna  contrar* 
*•  memoria  homiiium  non  cxistit,  in  eadem 
'  usitat'  ct  approbat'  officium  suum  Msyoratua 
'  illius  indies  intendi  debuit,  per  assiduam  dili- 
'  gent'  ipsius  Wilhelmi  in  regimine  civitaP 

*  illius,  per  ipsnm  secuadam  debitum  officii 
'  sui  pned'  exeqiiend*,  etperfbrmand'  ad  ho- 
'  norem  et  digmtat*  ad  officium  illud  spe^laiip 

*  et  pertinen',  pnedictustamen  Thomas  existent 
'  unus  de  Comitat'  civitat'  pned*,  et  sub  regi- 
*•  mine  dicti  Wilhehni,  virtute  officii  sui  prse* 
'  dicti,  proemiasor*  non  ignarus,  sed  machinans, 
'  et  false  ac  malitiose  invidens  felici  statui  ip* 

*  sius  U'ilhelmi  in  officio  sue  prmlict*,  necnoa 
'  i|isum  AVillielmum  in  oxecutione  officii  illius 
*•  minus  juste  inquietare  et  diaturbare,  prsdicto 
'  duodecimo    die    Februarii,   anno  tricesimo 

*  quinto  supradicto,  idem  Thomas  Papillon, 
*•  pro  vexatioue  pncfat'   Wilhdtno  adhibcnd* 

<  (eodem  Thoma  adtunc  non  liabente  aliqnam 
'  Ir^timam  vel  probabilem  causam  actionia 
'  versus  ipsum  Willielmum)  false  et  malitiose 
'  proseijuut'  fuit  extra  cur*  dicti  Domini  lieg* 

*  coram  ipso  Uege  nunc  habit*,  scilicit,  apud 

*  Westmon*  in  com'  31iddlcsex  adtunc  et  ad  hue 
'  tent*  existeii*,  qurrfldam  breve  ipsius  Dom' 

*  Rc^*  dc  alias  Capias  versus  ipsum  Wilhel- 
'  mum,  per  nomen  Wilhelmi  Pritchard,  3Iiiitis, 
'  adtunc  Coronutor*  civitat*  London*  pr»d* 
'  direct*,  per  quod  quidem  breve  idem  Oominus 

*  Uex  nunc  eiclem  tunc  Coronatori  praoepii 
'  quod  cajicr'  ipsum  AVilhelmum  Pritchard,  si 

*  invent'  tbrct  in  civitat*  London'  pned',  et 
'  eum  salvo  custotliret,  ita  quod  haberet  corpus 

coram  Domino  liege  apud  West*  die 
cur'  prox'  post  quindenam  PascIwE 

*  ex    tunc    pn)X*     se<|uen(l*,     ad    respcndeu' 

*  piielUt'  Tlioime  Papillon,  per  nomen  Thomm 

*  Kpillon    Anuiger',    de    placito    transgres', 

*  et   «|Uoil   idem   tunc  Coionaior  habei-et    ibi 

*  tunc    bre\c  illud.       Ei  pnrdictus   Thomas 

<  Papillon,  ox  ulteriori  nequitia  et  malitia  ma 
*•  prn>eoyiiut'  vf  rsus  ipsum  Wiiheimum,  postea 

*  it  ante  retoru'  brevis  pneilicti,  scilicet,  vice- 
'  si  mo  qiiailo  die  Aprilis,  anno  trice^mo  su- 

<  pradicto,  apud  London'  prrrHl',  videlicet,  in  pa- 

*  rochia  sancts  Mildredse  \  irginis  in  Pulletria, 

*  in  warda  de  Cheaji',  London,  pnedictum 
\  breve  de  alias  capias  cuidem  Johanni  Brome, 
*'  Gen',  adtusc  Coronator'  wit*  London  pr«l' 
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dckmlam  has  pli^dod,  Not  Guilty.  Ifweth«t 
arc  of  counsc*  fur  the  phiiDtiff;  shaU  pro? e  th» 
matin*  unto  }uu,  gcutleinwi,  that  we  hare  laid 
in  the  dci'laratiou  that  has  beea  opened  unto 
you,  Y^u  are  to  find  for  the  plaintiff,  and  I 
m^ie  will  repair  hira  in  damages  for  this  af- 
front and  injur}'. 

Attorney  GentraL  (8ir  Robert  Sawyer).  May 
it  please  your  lordship,  and  you  j^tlenien  of 
the  jurv,*  1  am  of  coun%l  in  this  case  for  the 
4plaintift;  and  this  action  is  brouffht,  gentlemen, 
to  Tindicate  the  honour  of  tlie  cnair  from  such 
affronts  as  these,  which  in  no  age,  till  of  late 
days,  our  times  of  faction  and  confusion,  it 
ever  m^  with :   that  by  a  person  that  is  a 
citizen  of  I^ndon,  and  one  of  the  commonalty, 
that  ought  to  Itere  paid  submission  to  the  lofd 
mayor  as  his  chief  magistrate,  and  was  bound 
so  to  do  by  his  oath,  as  a  freeman,  should, 
without  cause  of  suit,  arrest  the  lord  mayor  of 
the  city.    That  there  was  no  probable  cause,  is 
evident  by  his  not  proceedine  in  the  action, 
that  he  had  thus  brought.     But,  gentlemen, 
we  shall  shew  you  in  the  coarse  of  Wr'eri- 
dence,  that  there  lay  a  further  maliee  ia  this 
case,  and  that  there  was  a  design  in  it  against 
the  government.     I'or  we  shall  give  you  evi-. 
dence,  that  this  design  was  laid  to  carry  on 
the  great  Plot  aguinst  the  lives  of  the  king  and 
his  brother,  and  for  the  subversion  of  the  go- 
vernment.    For  they  contrived  it  so,  that  they 
would  imprison  the  mayor,  and  then,  thouglit 
they,  the  loyal  citizens  will  interpose  to  rescue 
him,  ami  then  the  l>arty  should  nse  to  assist  tiie 
officer,  he  having  Uicconutecance  of  authority', 
and  being  in  the  execution  of  the  kin-;*8  writ, 
(especially  if  it  be  considered  then  who  was 
coroner)  and  so  a  public  commotion  would  be 
made  a  general  mutiny,  and  that  would  be  a 
fit  opportunity,  in  the  confusion  of  tiie  city 
wanting  its  cfiief  governor,  of  doing  what  they 
desired.     Gentlemen,  vie  shall  prove  all  that 
is  laid  in  the  declaration ;  and  likewise  that 
the  end  of  this  business  was  tu  have  had  a  com- 
motion fur  the  accomplishing  their  gprcat  con- 


pnctextu  brevis  illius  pm:'  corp'  sunm  capi 

*  anestari,  ac  in  prisona  sub  custod*  ejiisdem 

*  tnnc  Coronator'  per  tpatium  sex  horarum,  ex 

*  tunc  prox'  scqucn*,  detineri  malitiose  et  minus 
'juste  procuravit,  in  vituperation',  deroga- 
'  tion\  eC  vilipendium  prsdicti  Wilhelmi  et 
'  officii  Majoratiis  ipsiiu»  W  ilhelm'  pned*,  ncc- 
'  non  ad  damnum,  prtBJudiciura,  et  gravamen 
'  ipsius  Wilhelmi  manifest',  ubi  rcvera,  et  de 

*  ^cto  prsdictus  Thomas  Fapillon,  pnedicto 
<  tempore  cafitionis,  arrestionis,  et  detentionis 

*  ipsius  Wilhelni'  in  prisona  sic,  ut  prsfert' 
'  iact',  non  halmit  aliquam  justaro  vef  proba- 
^  bijeni  causam  octionis  verRus  ipsum  Wilhel- 
«  mum  in  prsi^mLssis  pncd',  undetdem  Wilhel- 
'  rans  die'  4}uo«l  ipse  deteriurat'  est,  et  damnntn 
'  babetad  Falent'  decern  uilJe  librarum^  et  inde 
'  prodiM*iecttm^  6cc.* 


•pirmcy,  ai  has  been  opened.  That  sir  Wilham 
Fritchard  was  arrested  in  his  inayonilty,  I  sup- 
pose will  be  agreed,  or  eke  we  shall  prove  it. 
Mr.  irarrf.  les,  ves,  we  agree  it. 
Saiicitor  General.  (Mr.  Finch)  Then  we  will 
gnooand  prove  the  manner  of  it.  Sweer  Mr, 
Gorges,  and  Mr.  KeeUng.  [Whicii  was  done.! 
Mr.  Keeling,  pray,  will  you  tell  mv  lord,  and 
tlie  jury,  were  you  made  a  special  bailiff  to 
arrest  sir  William  Pritchard,  when  he  was 
lord  mayor,  and  what  did  you  do  upon  it  ?  Tell 
all  you 'know  of  it,  and  what  was  designdl 
by  It. 

Keeling.  My  lord,  all  that  I  know  of  it  it^ 

this :  It  was  upon  the  S4th  day  of  April,  I 

have  the  warrant  here  to  shew,  I  met  with  Mr. 

Goodenough,  at  Mr.  RussePs  the  cook,  in 

Ironmonger- lane,  and   several   oUiers   were 

there ;  and  I  went  away  a  little  while,  and 

came  again  :  while  I  was  gone  from  them, 

they  put  my  name  into  the  w  arrant,  and  upoa 

that  warrant,  I  did  arrest  sir  William  Pritch- 

anl,  who  was  tlien  lord  mayor,  at  the  suit  of 

Mr.  Thomas  Papillon,  I  sunpose  this  it  the 

gentleman  [pointing  to  the  nefendant.]    I  hod 

no  order  for  it  from  Mr.   Pauillon,  nor  ever 

sooke  tvithliim  about  it ;  but  1  had  order  from 

the  coroner,  who,  upon  the  arresting  him,  took 

my  lord  mayor  into  his  custody. 

Att.  Gen.  Where  was  my  lord  mayor  tlienf 

Keeling,  At  Grocer's- hall. 

Ait.  Gen.  Was  that  tlie  p-ace  he  kept  bis 

mayoralty  in  ? — Keeling.  Yes,  it  was  so. 

Sof.  Gen.  What  was  be  doing  when  yt 

rested  him  ? 

Keeling.  There  was  some  disturbance  np<Hi 
it,  amongthcolTirers  and  people  there.  The 
coroner  came  up  to  him  and  said,  ISir,  I  have 
a  writ  against  yuu,  I  pray  you  would  please 
to  give  an  appearance  at  the  snit  of  Mr.  Tho- 
mas Papillon,  and  another  at  the  suit  of  Mr. 
John  Dubois,  and  some  words  there  passed  be- 
tween him  and  the  coroner ;  and  my  lord 
mayor  refusing  to  give  any  appearance,  the 
coroner,  Mr.  Brome,  bid  os  execute  our  vi  ar^ 
rants;  upon  which  I  came  up  to  my  lord  mayor, 
anfl  toucheil  him  npou  the  shoulder,  and  s^id, 
1  arrest  you  at  the  suit  ot  Thomas  Papillon, 
esq.  aiuf  one  Fernando  Builey  arrested  him 
again,  at  tiie  suit  of  Mr.  John  Ihibois. 

Att.  Gen.  What  did  you  do  with  him,  whca 
you  liad  arrested  him  ? 

KeeUng.  The  coroner  dismissed  us,  and,  aa 
I  take  it,  carried  biffl  home  to  his  house. 

Att.  Gem.  What  instructions  had  you  what 
to  do,  in  CMC  be  made  any  resistance,  and  did 
not  submit  to  the  arrest  ? 

KeeUng,  I  know  of  no  instructions  about  any 
such  thing. 

Sol.  Gen.  Who  was  by,  pray,  when  orden 
were  given  you  to  arreatmy  lord  mayor  T 
KeeHfur.  Both  the  Ooodieiioughs. 
Att.  Gem.    He  in  tlie  Prodamatioii,  you 
mean,  uid  his  brpther  f 

Keeling.  Yes,  RidMud  and  Franoii  GooQe- 
nough. 
&/.  Gdk  AirfirlMeke^pimy? 
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Keeiing.  Sereralthat  I  did  not  know. 

Ait,  Gen.    Can  yoa  remember  any 
bendea  tbeOoodenoughs  in  parttcolar^P 

Keeling.  There  was  one  ■  ,.  a  tallow- 

diaodler,  and  a  great  many  that  1  did  not 
know. 

Sol,  Gen,  How  many  do  you  think  there 
were  ?  And  where  was  it  ? 

KeeUmg,  I  believe  thei-e  were  about  thirty 
or  forty,  and  it  was  at  Russel's  the  cook,  in 
Iitmraoo^ttr-lane. 

Aiti  Gen,  Did  they  all  come  along  with 
you  to  Grocer's  Hall,  to  arrest  my  lord  mayor  P 

KeeUng.  No,  my  kfrd,  diey  did  not. 

Sol.  Uen,  Did  any  of  them,   and  which, 

Keeling.  Sir,  1  will  tell  you  who  ^id  come 
to  my  lora  mayor's.  There  was  the  coroner, 
Francia  Goodenopgb,  Ferdinando  Buriey,  and 
myself:  and  after  my  lord  was  arrested,  the 
oofimer  bids  os  be  gone,  and  he  would  look 
after  my  k>rd  mayor. 

Sol,  Gal,  Whither  did  you  go  after  that? 

KeeUng.  I  trent  to  sir  Harry  Tnlse's  directly. 

Ait,  Gen.  Did  not  you  expect  an  opposition .' 
Ami  bvi  yoo  not  some  discourse  what  you 
sbrndd  do  in  case  there  was  an  opposition  ? 


not  know  then  that  I  should  b^  concerned  in 
this  business ;  and  I  went  away  a  little  while, 
and  when  1  came  back  tbey  toUl  me,  that  my 
name  was  put  into  the  warrant. 

L,  C.  J.  Pray,  tell  us  the  whole  story,  bow 
you  that  were  a  tradesman  at  Wapping,  should 
come  to  be  employed  as  a  baiUff  to  the  coroner 
of  I^mdon,  to  arrest  my  lord  mayor  ?  There 
must  be  some  particular  end  in  it. 

Att.  Gen.  Mr.  Keeling,  ti,>ll .  the  court  and 
the  jury  the  whole  story,  and  what  it  was  that 
brought  you  into  this. 

Keeiing,  My  lord,  Mr.  Gkiodenough  told  me 
I  must  be  concerned. 

L.  C.  J.  Ay,  prithee  tell  us  what  Goode- 
nough  desireu  you  to  be  concerned  in. 

Keeling.  Up9n  my  cominff  hack  to  the  com-  • 
pany  tliat    was   at    Russeirs,    Mr.  Richard 
Goodenough  told  me  I* must  be  concerned  in 
the  business  of  arresting  my  then  lord  mayor, 
sir  William  Pritchard  ;  said  I  to  him,  Mr. 
Goodenoiigh,  this  is  foreign  and  remote  to  my 
businea^w jbe  concerned  in  such  a  matter  aa 
this,  il'^ll,#Mn.  tecy  strange  for  me  to  do  it. 
He  pfCflMtit  iipaii '  me  to  £>  it,  and  savs  he. 
If  you  will  not  do  it,  you  will  be  a  man  looked 
opposition  r         ilTupon,  and  it  will  be  Uken  strangely  from 
Keeling.  No,  I  cannot  tell  any  thing  of  that,    that  party  ;  he  meant,  I  suppose  the  diacon- 
Att.  Gen^  You  say,  there  was  a  meeting,  or  ]  tented  party,  the  faction,  or  what  you  please 


confidt,  at  Russell's,  of  forty  people ;  had  you 
Dol  there  sooKe  consultation  what  was  to  be 
done,  if  my  lord  mayor  did  not  6bey  the  arrest  f 

Keeling.  1  do  not  remember  any  thing 
abom  th^  at  that  thne. 

Att.  Gen,  Was  there  at  any  other  time 
bdoref  Or  did  you  hear  any  of  those  people 
diacourae  the  Goodenouffhs,  or  any  of  them, 
what  they  would  have  Sone  in  case  they  were 
lesistedP  * 

Keeling.  I  do  not  remember  any  discourse 
of  such  Uiing,  before  or  after. 

L,  C.  J.  (8ir  George  Jefleries.)  Pray,  Mr. 
Keeling,  let  me  ask  you  a  question  or  two. 
Were  you  ever  employed  by  tne  coroner  to  be 
a  special  baiUff  to  arrest  any  body,  before  this 
time  you  speak  of,  that  you  arrested  sir  Wil- 
liam Pritchard  ? 

Keeling.  No,  my  lord,  I  never  was. 

L.  C.  J.  Then  pray  recollect  yourself,  who 
wer^  at  that  meeting,  when,  as  you  say,  your 
aame  was  put  into  the  warrant  for  this  arrest  ? 

Keeling.  My  lord,  when  1  went  away  for  a 
little  while,  I  left  these  persons  particularly 
that  I  did  name,  the  two  Goodenoughs,  and 
one  Burton,  t  tliink,  and  one  Crompton,  and 
that  tallow-chandler  ;  there  were  to  the  num- 
ber of  thirty  or  forty,  that  1  did  not  know  their 
Barnes. 

L.  C.  J.  But  pray,  how  came  you  to  be 
employed  in  this  service  then  ?  Were  you  a 
tradesman  in  town  then  ? 

Keeling.  Yes,  at  Waoping. 

JL  C.  J.  Good  now,  how  came  you  to 
employed  in  arresting  my  lord  mayor,  more 
than  any  ether  of  those  thirty  or  forty  that  you 
aay  were  there  then  ? 

Kuling.  I  weal  there  aiaoiif  them,  but  did 


be 


to  call  i^  that  were  not  contented  with  the  ad- 
ministration of  the  government  in  the  city  at 
that  time ;  and  hc  urged  it  upon  tne  wito  a 
great  many  arguments.  1  opposed  it  with 
much  vigour  a  good  while,  but  at  last  he  pre- 
vailed upon  me  to  go  along  with  the  coroner  ; 
and  Frank  Goodenough,  nis  brother,  said  he 
would  go  with  me,  and  he  did  so.;  and  we 
came  aud  arrested  my  lord  mayor,  as  I  told 
you  before. 

L.  C.  J.  Where  did  Mr.  Goodenough  press 
you  to  be  concerned  in  this  business,  as  you 
say  ? 

Keeling.  At  Mr.  Russell's  a  cook  in  Iron- 
monger-lane. 

L.  C.  J.  How  came  you  tliitlier  ? 

Keeling.  He  sent  me  a  letter  to  meet  him 
there.  He  was  at  lue  before  to  be  concerned 
Jn  it,  but  I  did  not  comply  with  him  in  it.  Mr. 
Richard  Qoodenough  it  was,  and  Mr.  Ash- 
hurst,  1  think  it  waM  alderman  Cornishes  son- 
in-law,  was  b\'. 

L.  C.  J.  Was  Nelthorp  there  ? 

Keeling.  No,  ray  lorn,  he  was  not  there  : 
but  they  did  not  proceed  then,  because  my  lord 
and  his  brethren  were  gjone  out  of  town,  to 
wait  upon  the  king,  1  think  ;  and  this  was  six 
weeks  or  two  months  before  this  meeting  at 
Russell's. 

Sol.  Gen.  Pray,  Mr.  Keeling,  recollect  your- 
self. Had  you  any  discourse  with  Goode- 
nough, or  any  body  else,  what  the  consequence 
of  such  an  arrest  would  be  ? 

Keeiing.  They  told  me,  my  lord  mayor, 
and  court  of  aldermen,  had  made  an  ill  veiura 
to  the  Mandamiu^s  that  were  served  fur  them, 
for  the  swearing  of  Mr.  Papilloo  ^nd  Mr.  Du- 
bois sherifiii,  and  theretore  Mr.  PaiuUouand 
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Mr.  Ddbob  had  ffooci  cause  of  aotion  •prnMl 
Ihem:  and  Goudcnoiisii  takl,  he  had  aidar 
from  them  to  arrest  iny  lord  aaaydr  ttpon  ao 
action,  and  demred  nw  to  Ite  oonotsraod. 

Sol.  Gen.  But  pray,  mnember  what  3^00 
iOid  befofe,  Mr.  Keeling,  why  ohoiild  tbo  dit- 
cvntentiMi  party,  aa  yoa  call  them,  be  oononued 
and  be  angry  with  yoo,  if  you  did  not  arrest 
iiiy  k>rd  mayor  ? 

KctHng,  The  particular  ailment  that  be 
laed  with  roe  to  persuade  me  to  it,  wao  this, 
That  [  havingr  a  trade  and  doahii|r  OBHing  that 
aort  of  ptople,  they  wonM  dihik  ill  of  me  tf  1 
did  not  do  it. 

Sol.  Oen,  But  why  ahould  the  party  be 
angry  with  yon,  if  yoa  were  not  a  oailidT  to 
arrest  my  ford  mayor,  at  the  auit  of  Mr. 
PMiUoo? 

Kcelimg,  I  did  not  know  the  reaoon  of  their 
anger ;  he  migf  it  hare  aomething  in  his  head 
that  he  did  not  rereal  to  me.  But  that  was  tbo 
argument  he  used,  The  party  would  think  ill 
arme. 


8erj.  Mnynmrd.  If  you  have  done  wKh  this 
witness,  I  would  luk  him  a  question.  Yon  say, 
ttr,  that  Goodenongh  lold  yo«,  the  disoontent- 
ad  party  would  be  angry  with  you  if  you  did 
not  do  it.  Upon  your  oath,  was  tlio  disoon* 
tented  party  named  ? 

Kcek/iK.  No  Hir,  but  that  party  of  which 
Mr.  Goodenongh  and  1  then  was ;  and  f  licy 
were  the. discontented  party,  I  think ;  for  they 
were  so  disconteated,  that  they  would  have 
killed  the  kmgand  the  duke. 

Att.  (ten.  That  is  an  answer,  I  hope,  to 
your  question,  Mr.  Serjeant. 

L,  C.  J.  I  think,  when  he  names  the  Good- 
enoughs  to  be  of  die  party,  nobody  questiona 
but  thcv  were  diKContented. 

Sol.  ben.  He  bos  exphiined  well  cnongh, 
aore,  what  he  meant  by  the  discontrnWd  party, 
those  that  were  so  discontented  thut  they  would 
have  killed  the  king  and  tlie  duke.  *  Those 
were  tlie  promoters  of  this  action,  and  Mr. 
Keeling  must  engage  in  it,  or  thoy  would  be 
displeased.  Now,  my  lonl,  we  shall  call  hir 
Harry  Tulse  and  sir  Kobert  Jciferies,  to  shew 
what  the  coroner  did. 

Ktding.  I  arrested  Sir  Harry  Tulse  after- 
wanls. 

Then  Sir  Harrif  Tulse  was  called. 

Mr.  Ward.  My  lord,  « e  d<^ire  sir  Harry 
Tulse  nuiy  not  be  sMorn,  we  lia\e  an  exirep- 
.  tion  to  bis  tcntiir.ony. 

L.  C.  J.    What  IS  3'our  objection  ? 

Blr.  Ward,  We  are  informed,  he  and  the 
rest  oi'  the  court  of  aldermen  have  joined  their 
purses  to  carry  on  this  suit,  and  then,  with 
.   submission,  he  is  not  a  good  witness. 

L.  C.  J.  Ask  him  Uiat  question,  upon  a 
Voycr  dire. 

Then  he  was  sworn  upon  a  Voycr  dire. 

Mr.  Wiliiams.  Pray,  Sir,  is  there  any  order 
of  the  court  of  aldermen  to  lay  out  money  for 
this  cause,  out  of  their  joiat'  pu»cs,  or  the 
jabhc  City  tiodt  ?  "^        ' 


Sir  H,  Tmke.  Not  that  wa  koow  of. 

Mr.  WiUimm.  Pray,  Sky  do  you  know 
whether  sir  Wilham  Pmchaid  laid  out  aHMwy 
in  it,  or  who  elae  doth  ? 

(Sir  H.  l\Ute.  I  eamiot  giro  a  positira  aB« 
swer  to  that,  who  layeth  out  money  upon  it, 
■or  do  I  know  of  any  a«ch  order  asjromiipeak 
of. 

Mr.  Ward.  Sir  Harry  Talse,  though  you 
know  of  no  such  Ibcvial  order  of  the  court  of 
aldermen,  yet  is  there  not  some  ducctimi  hy 
the  court  of  aldennen  about  aspend'nig  monies 
iaajoim  way  ? 

Sir  IL  lhl9e.  I  assure  yon,  Sir,  1  kaow  ao- 
thtagafk. 

L.  C.  J.  Come,  be  has  ^h'en  a  full  answer 
to  your  qoeatkm,  swear  hau.  [Which  was 
done.J 

Mr.  Hoit.  8nr  Harry  Tnfae;  now  ymti  are 
swam,  pray,  wiH  too  give  an  aooomt  of  what 
haopenod  abovtthia  matter,  within  yonrkaow- 
ledge  P  Pray,  tell  the  whole  slory. 

Mr  H.  TkUe.  My  hud,  about  fear  of  tlia 
dock  m  the  alWroooB,  thfaiganthwnan,and  two 
more,  came  la  me  to  my  own  houaa,  and  be 
did  arrest  me  (I  mean,  Mr.  Kealin|[,  that  waa 
sworn  hare  before  me)  at  the  aort  of  Mr. 
Papillon ;  and  another  of  them  did  aneat  ma 
at  the  saitof  Mr.  Didioie :  Said  I  to  them,  1 
do  not  know  that  I  owe  theBk»oreiflMrQf  than, 
a  farthmg.  But  what  nraat  I  do  f  he  lold  me, 
it  was  only  to  gi?e  aa  appearance.  Said  I, 
gentlemen,  I  &all  coaaider  of  that.  Then, 
says  he,  you  must  go  to  my  Lard  Mayor.  Why, 
wbcreishejflaidlf  Said  ha,  he  is  w  the  cus- 
tody of  the  coroner,  at  his  bonse.  Where,  said 
I  P  He  is  gone  to  Skinner^- Hall,  aaid  he. 
This  is  weH,  aaid  !•  So  I  called  for  my  man 
to  bring  my  doke.  Then  they  tokl  me,  if  I 
pleased,  they  would  take  my  word  tiU  to- 
morrow morning,  ifl  would  promise  to  appear. 
1  told  them,  they  might  do  as  they  pleased.  So 
they  Ml  me ;  and  I  went  Arst  to  my  Loid 
Mayor's  house,  but  found  him  not  there ;  so  I 
went  down  to  Skinner's- Hall,  and  there  I 
found  my  Lord  Mayor  all  ahma,  and  no  ak^- 
man,  only  the  officers.  I  asked  his  lordship 
how  he  came  there  ?  He  told  me,  he  was  ar- 
rested by  the  coroner.  I  asked  biin  bow  long 
he  bad  been  detained  ?  And  he  said,  but  a  little 
time :  And  indeed  I  think  it  coidd  not  be  long, 
for  I  met  his  coach  coming  back  from  Skin- 
ner's-Hall  when  I  went.  After  that,  he  was 
detaineil  there  tilt  about  eferon  of  the  cloek  or 
thereabouts.    This  is  alt  that  I  know  of  it. 

L.  C.  J.  What  became  of  the  gorerament 
of  the  City  all  that  time  ? 

Sir  11.  fuUc.  There  was  presently  a  great 
noise  nil  about  the  City  conoemiag  my  Loid 
Mayor's  being  arrested,  and  abundance  of  peo- 
ple were  gutliered  together  about  the  door,  but 
there  came  a  company  of  soldiers  of  tl^e  trained 
bands,  and  they  kept  all  qniet.  There  were  great 
appreheiiwMia  of  an  nproar.  I  saw  nothing  of 
bm-t  done,  though.  And  I  asked  Mr.  Brome, 
the  coroner,  who  was  by ,  an  1  a  prisoner  too  f 
for  I  wia  «R«Mad  to-day,  hy  a  wamat  pre- 
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leDilfd  to  befiroB  yoo.  fltytlie,  I  teT^ft  writ 
•giiMit  jou,  tad  ««w  yoa  are  Inre,  I  cannot 
liSmiipii,tillyoak«ir^giTco  an  appearauice; 
80  i  took  Tnyidf  to  bo  detUDod  tbm  witK  my 
liMd  Mayor  in  «astody,  nnd  ■taid  as  lonf:  m 
keitaid,  and  wtnt  «way  With  Mm. 

Mr.  Reeonkr^  ^r  Tbomai  Jcnner.)  Swear 
Mr.  MTelto,  tbe  oommon  crier,  and  biriohn 
Pfeak. 

Mr.  WeUs  was  awom. 

Bfr.  Jtccorrfer.  Mr.  Common  Oner,  were  yon 
at  my  Lord  Mayor's  house  when  this  huMNib 
was  made  P  Pray  tell  my  lord  and  the  jury 
what  yuQ  know  A'  H. 
ilr.  WtUt.  Yea,  I  was  there. 
Mr.  Hoit.  Then  teH  whstpaau 
.  Mr.  Wflh.  I  was  not  m  tbe  Htdl  where  my 
lotd  mayor  was,  but  in  another  room  by :  and 
the  offioers  came  running'  in  to  me,  and  toM 
■le,  I  nrast  come  to  my  lord  mavor  quickly, 
fe  he  was  arreted  by  some  peo^.    When  I 
cane,  I  ihaad  there  were  none  of  thetherifib 
nfioem  that  used  to  ai'vost  people,  bnt  theroom 
Was  fril  of  other  persons.    My  lord  mayor  bid 
me  take  Ihe  aworo,  and  go  along  with  hiro,  for 
the  sword-bearer  M-ms  not  then  just  at  hand. 
I  aAed  his  lordship  whither  he  was  going  ? 
nm  oowuei  said,  ne  was  his  prisoner,  uid 
■mat  go  along  with  him  to  his  house.    My 
lord  mayor  bid  me  presently  send  out  the  offi- 
cen  to  summon  a  heutenancy,  which  I  did.   I 
desired  the  coroner  and  his  men  to  be  gone ; 
said  I,  CraaMt  you  let  my  kird  alone,  and  go 
nbat  ynor  huameas?  No,  he  said,  except  my 
Kvi  woaM  ciye  an  nipearance,  he  naust  go 
nlanff  with  him.    I  then  asked  him  wfaitker 
Iny  ford  mast  goP  He  said,  he  had  no  place 
but  his  o^n  home  to  carry  him  to,  and  tfiitber 
We  went ;  where  when  we  came,  my  lord  was 
pat  into  a  little  room  by  himself,  where  were 
none  but  rnvseh' and  the  coroner,  as  I  remem- 
ber.   My  lord  mayor  bid  me  go  and  see  tor 
sir  James  Edwards  and  sir  Harry  Tulse,  and 
my  lord  mayor  that  now  is,  and  so  I  went: 
but  I  (band'  they  were  arrested  too  before  I 
same. 

L.  C.  J.  How  did  my  lord  go  away  from 
thence  P 

Mr.  Wells,  In  his  coach. 
An,  Gm.  Were  yon   by  when  he  went 
away  P  And  who  was  there  r 

^fr.  Wells.  Mr.  Brome,  the  coroner,  was 
not  there  when  my  lord  mayor  went  away,  but 
th<*rc  wasGoodenough. 

L.  C.  J.  Ay,  he  was  in  trusty  hands  upon 
my  word. 

Att.  Gen.  The  soldiers  prerented  the  de- 
si^,  and  so  they  let  liim  go  again. 

Mr.  Recorder.  Swear  shr'John  Peak.  [Wliich 
was  done].  Hir  John,  what  can  you  say  to  this 
business  P 

Sir  J.  Peak.  My  lord,  I  had  order  from  the 
lieutenancy,  to  raise  my  regiment  upon  the 
news  of  my  loni  mayor's  beinK'  arrested,  which 
I  did  in  a-rery  little  time,  and  came  with  my 
taMiento  Ski)iiiar*t-haH,  whera  1  heard  my 


tord  mayor  was,  and  prevented  any  tth*;  as  it 
waa  fearad  there  would  have  been.  Bnt  Mr. 
KeeKn^,  1  betiere,  can  tell  something  more  of 
the  deaisn  Ihatf  he  has  spoken,  fbr  I  remember 
at  the  trial  of  the  Traitora  at  the  Old  Bailey, 
be  dkl  say.  That  after  my  lord  mayor  was  ar- 
rested, they  did  intend  somethhi|f,  bnt  their 
hearii  raisgaTC  them  when  the  regiment  wik 
up. 

L.  C.  J.  That  is  nothing  to  this  eause  what 
he  said  there ;  now  he  remembers  nothing  of 
it.  Have  you  done,  gentlemen,  or  will  yon 
call  any  more  witnesses  P 

Att.  Gen.  We  rest  it  h^,  my  lord,  till  we 
hear  what  they  say  to  it.    ■ 

L.  C  J.  Come  tlien,  what  are  you  to  say 
that  are  for  the  defendant  P 

6c  rj.  Maynard,   May  it  pleas^  your  lord- 
ship, and  you  gentlemen  of  the  jury,  I  am  t^ 
comisel  in  this  case  with  the  defendant,  Mr. 
Papillon.    I  see,  gentlemen,  it  is  a  caosc  df 
great  cacpecMioA,  and  by  that  means  tbej 
wouki  make  it  neater  by  rar,  than  indeed  it  m 
in  itself.    Rati  suppose,  you  who  are  upon 
yonr  oatha  to  try  this  issue,  will  duly  weigh 
and  consider  wnat  it  really  is.    Gentlemen, 
the  record  telb  you  what  it  is,  an  action  upoh 
the  case,  wherem  the  plaintiff  dedarea,  tfaik 
the  defendant  did  arrest  him.  Using  then  loifl 
mayor,  without  any  probable  cause,  and  out  <lf 
mahce.    Now,  as  to  that,  gentlemen,  I  oon- 
ceire  and  think,  I  may  appeal  to  my  Lord 
Chief  J  ustice  in  it,  for  direction  in  point  of  law, 
that  my  lord  mayor,  if  he  do  mistake  in  hni 
office,  and  do  not  do  that  which  belongs  to  him 
to  do,  lie  is  as  much  subject  to  the  proceas  of 
hiw  and  actions,  as  any  orirate  person  in  the 
city  cf  London.    If  he  does  any  man  an  in- 
jury, or  dors  that  which  is  not  ri^ht  in  his 
office,  by  which  another  pei  son  is  gnered,  he 
is  liable  to  the  prosecution  of  any  particular 
subject  the  king  has,  that  is  so  grieved  by  bim. 
Then  tliey  allege,  that  this  parUcufar  action 
and  arrest  thereupon  was  prosecuted  and  done 
out  of  malice,   and  without  probable  cause. 
Now  what  have  they  proved  of  that  ?  They 
prove  the  thing  done,  that  he  was  arrested  at 
the  defendant's  suit,  and  that  he  was  kept  in 
custody  six  hours.    But  if  we  can  give  yon 
any  account  of  a  probable  cause  for  it,  that  is 
sufficient  to  justify  us  from  this  action.    Gen- 
tlemen, tbe  question  that  y)\x  arc  to  Vry  is  not, 
whether  this  man  or   tliat  man  were  duly 
chosen  into  such  an  office ;  but  whether  there 
were  any  probable  cause  fbr  the  dofeudant  to 
contest  about  tlie  choice  P  Aiiil  herein  tbe  case 
will  thil  out  to  be  thus :  There  was  a  dificrcuca 
in  the  city  of  London,  as  is  very  well  known 
to  every  biMly,  about  the  choice  of  slierifTs  for 
the  city,  wherein  the  defendant  was  one  of  the 
competitors ;  there  were,  upon  the  noiniimtion 
and  election  in  the  hall,  a  great  many  more 
voices  or  sufflrages  for  one  tnlin  for  the  other, 
which  was  certified  to  the  court  of  aldcnncn 
and  lord  mayor,  as  is  usual ;  but  some  coutcst 
being,  a  poll  was  demanded  and  granted,  and 
upon  that  poll,  my  lord  mayor  was  pleased  to 
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declare  the  election  on  one  side  afifaiDSl  Mr. 
FapiHon,  wbo  was  yet  aiiprehended,  by  the 
first  chotce,  to  be  one  tliainad  must  suffrajj^. 
But  several  meetiii^s  there  witre,  and  several 
comBKMi  halls  avseiuuled,  so  that  it  tras  a  con- 
tested matter,  and,  as  I  said,  there  luul  been  a 
report  made  on  the  defendant's  behalf.  ^Ve 
insist  not  upoo  the  right  if  election  ;  that  has 
been  otherwise  detf'rminod.  But  whru  he  is 
put  in  nomination  by  tlie  elodurs  in  the  city, 
and  has  nviuy  sufTragec:.  and  he  cnnceiree  him- 
self ritfhtiy  chosen,  and  they  that  are  mana- 
ftn  ol  the  election  g^ive  such  au  aciMiunt  that 
in  their  judgment  ho  was  chosen,  that  surely 
was  a  probable  cau<ie  for  him  to  proceed  upon 
it.  And  if  there  be  but  a  probable  cause  to  bnng 
this  to  a  question,  no  doubt  he  mieht  very 
well  take  the  course  the  defendant  tooK.  Here 
is  no  arrest  without  legal  process ;  nay,  tlieir 
own  witnesses  say,  thane  was  an  offer  to  take 
mn  a)ipearance  witliout  putting  it  on  so  fiir  as 
•n  arrest:  if  my  lord  mayor  Avould  have  Imt 
siven  an  appearance,  there  had  been  an  end, 
lut  he  did  not  think  fit  to  do  that,  and  so  the 
process  of  law  %ras  executed  upon  him.  Theu 
acre  is  ihe  case  in  shoit  i  A  man  thinks  him- 
self rightly  and  duly  chosen  into  an  office,  and 
Eas  probable  reason  so  to  think,  for  the  judges 
of  the  election  think  so  too,  and  deliver  that  as 
their  opinion :  so  that  though  be  is  mistaken, 
M  the  event  proves,  yet  he  is  not  alone  in  his 
mistake,  nor  without  ground  of  his  apprehen- 
•ion :  then  if  it  be  (under  favonr)  such  a  man 
lias  no  other  proceedings  to  take  in  the  worhl 
lor  settling  this  matter,  but  to  appeal  to  your 
lordship,  and  that  great  comt  where  your  lord  - 
■hip  sits,  to  have  a  writ  to  command  the 
mayor,  or  other  proper  officer  to  swear  such  a 
man  into  the  oince,  or  she^v  good  cause  why 
be  doth  not  If  the  mayor,  u|ion  the  re- 
ceipt of  the  writ,  thinks  nt  to  obey  it,  and 
swears  the  man,  all  is  well :  if  not,*  he  must 
make  a  return  oftlic  writ,  with  the  cause  why 
the  command  of  the  writ  i^  not  olirycd.  Now 
the  su^'stion  of  the  writ  is,  tlvat  lie  wbs  duly 
chosen  into  such  an  office,  and  therf  fore  he 
had  a  fair  way  to  put  this  matter  to  an  end  ; 
if  he  would  hare  returned  lie  was  chosen,  or 
not  chosei),  there  had  bct>n  nu  mil  of  the  bu- 
siness, u  hich  he  ought  (under  favour)  to  have 
done  in  obedience  to  the  kin<;*s  writ.  What 
then  follows  upon  his  not  doing  so  ?  The  party 
that  is  gfriev«Ki  hereby,  has  no  other  course 
to  take,  but  to  bring  his  action  against  the 
mayor  for  it.  This  course  tlie  defendant  took, 
by  taking  out  a  writ  against  the  plaintiff :  and 
what  was  the  cllect  of  that  writ  ?  It  is  indeed 
charged  here  by  the  counsil  on  the  other  side 
that  there  was  a  ilesign  of  a  discontented  party 
in  it,  and  I  knnw  not  what,  and  a  great  (ieol  of 
stir  made  that  a  coroner  of  the  city  of  London 
sliouki  arrest  my  lord  mayor.  It  may  be  it 
was  not  so  reverently  done,  but  yet  if  he 
thought  be  had  good  cause  of  action  against 
liim,  he  might  do  it  lawiully.  Doth  this 
pro\eto  you,  that  this  was  maliciously  and 
iinreasonaldy  done?    Malice  roust  be  to  the 


person;  zeal  and  eamestBcas  to  have  right 
done  to  a  man's  self  or  aaother,  in  a  legal 
course  of  justice,  is  not  malice,  nor  will  midce 
the  prosecution  of  the  action  unreasonable  and 
groun«lless.  Have  they  proved  to  yon,  gen- 
tlemen, any  particular  discontent  and  malice 
that  is  between  the  plaintiff  and  defendant?  No 
truly,  I  think,  by  all  the  proof  that  has  been 
offered,  the  quite  contrary  does  apfieur.  Tht; 
defendant  took  out  a  Bfandamus,  directed  to 
the  plaintiff,  which  was  not  duly  returned : 
what  then  doth  he  do  next  ?  Uoth  be  most 
violently  arrest  him  ?  That,  with  submission, 
he  might  do,  and  no  offence  in  law :  no,  but 
he  doth  not  do  it,  but  only  desired  from  time  to 
time,  as  we  sliail  prove  au<Hi,  that  he  would  but 
give  an  ap|K>arance,  that  would  have  pot  a 
conclusion  to  this  dispute.  There  is  no  ap- 
pearance given:  whereupon  he  is  arrested, 
and  detained  in  custody  six  hours.  If  a  roan 
be  once  in  the  officer's  uands  taken  apoo  legal 
process,  bow  liMig  soever  the  officer  keep* 
iiim,  is  not  at  all  to  be  laid  upon  the  person 
that  brinffs  the  suit ;  that  is  to  be  lookeu  after 
by  the  cfiioer  himself.  Whatsoever  was  the 
usage  in  tliat  manner,  we  are  not  to  answer 
for  (though  it  is  plain  an  appearance  would 
have  done  all  presently,)  we  shall  prove  w« 

£ve  order  to  use  all  deference  and  respect  in 
i  wmid.  And  besides  (though  I  would  not 
speak  it  to  invalidate  anj^  of  the  evidence  given 
anout  the  right  of  election  one  way  or  other, 
yet)  there  wing  a  return  of  the  defendant's 
election  by  the  sheriffii  to  the  ooiirt  of  alder- 
men ;  but  they  being  of  another  opinion,  gavo 
order  that  those  that  thought  thcsnaelves  ag- 
grieved should  take  thetr  remedy  at  law: 
which  order  we  have  pursued  in  that  regular 
course  that  the  law  has  prescribed.  And  I 
hope  it  will  never  come  to  that,  that  a  man 
(though  mistaken)  conceiving  himself  to  hav«( 
a  right  of  action,  and  suing  out  the  king's 
writ,  sliall  suffer  for  so  doing,  unless  particmar 
malice  be  made  to  appear.  Here  is  a  great 
noise  of  damage,  and  disrepute,  and  disgrace 
to  the  pUuntiffand  his  office,  and  he  has  been 
pleased  to  reckon  his  own  damages  at  10,000A 
\Ve  say  he  has  sustaineiJ  no  damage  by  any 
thing  we  hare  done,  but  we  are  quite  not 
guilty  of  this  unreasonable  and  malicious  pro- 
secution laid  to  our  charge.  And  that  we  are 
not  iniilty,  the  matter  that  has  been  opened,  we 
think,  will  sufficiently  declare.  For  if  there 
was  a  contest  about  the  election,  and  the  she- 
riffs returned  it  as  their  opinion  that  the  de* 
fendant  was  chosen,  though  they  and  be 
too  were  mistaken,  yet  that  might  give  a  pro- 
bable ground  for  bis  pursuing  the  course  he  did 
take,  and  the  very  court  of  al(icrmeu,and  the  lord 
mayor,  bidding  them  take  their  course  at  law,  we 
sure  shall  not  he  punished  for  it.    We  did  noi 

Crosecute  our  question  in  any  malicious  way, 
ut  in  that  course  that  the  law  allows,  by 
t:&iiig  out  the  king's  writ,  and  we  hope  tM 
law  will  protect  us  for  it. 

Mr.    WUUams.     WiU    your    lordship   bs 
pleaied  to  span  ne  a  word  on  the  (Hunsiidt 
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with  Mr.  Serjeant  Maynard.    I  an  of  cmin- 
Mi,  gendflmco,  with  *Mr.  Papillon,  the  dc- 
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Jesdaiit,  io  this  action.    We  do  not  insist  upon    treated  him  with  all  due  respect,  and  carried 


our 


it  nor  now  offer  any  thing  to  assert 
deoftion :  we  did  apprehend  we  were  elected, 
bat  that  is  ruled  against  us,  and  we  rested  sa- 
tisfied with  it.  But  we  come  here  now  before 
you  opoa  thb  question :  whether  we  had  any 
probaMe  cause  of  action,  upon  which  we  mifflit 
take  out  this  process  mentioned  in  the  decla- 
ralion,  which  is  a  Capias  upon  a  Latitat  P  And 
we  do  insist  upon  it,  that  this  action  of  the 
phuntiff's  must  fall  upon  the  issue  johied,  if  we 
can  satisfy  you,  and  shew  that  it  was  not  ma- 
licious, and  without  probable  cause.  And 
though  our  cause  of  action  against  the  plain- 
tiff falls  out  to  the  event  not  to  be  a  ffood  and 
aoffieient  cause,  yet  if  it  were  probable,  it  will 
Cfade  this  action,  and  that  is  all  we  labour 
for.  Thi  y  do  not  attempt  to  prove,  at  least- 
wise I  have  not  heard  any  thing  of  it,  that  there 
was  an  express  malice,  any  thing  either  said 
oriloiie  by  the  defendant,  more  than  the  causing 
hioi  to  be  arrested  upon  this  writ.  It  is  very 
wdl  known,  it  wss  m  the  dty  of  London  a 
▼ery  much  controverted  question,  whether 
Mr.  Papilkm  and  Mr.  Dubois,  or  sir  Dudley- 
North  and  Mr.  Rich,  were  chosen  sheriflls  of 
London  f  I  would  not  run  over  the  history  of 
it,  it  is  but  too  well  known  and  remembered, 
tb^  divisions  that  were  in  tlie  city  about  it. 
Some  were  so  much  dissatisfied  with  the 
swearing  sir  Dudley  North  ancl  l^Ir.  Rich, 
iberifb,  as  thinking  tliem  not  dnly  elected, 
that  they  wouM  have  the  oourt  of  king's  bench 
moved  tor  the  writ  of  Mandamus  to  swear  Mr. 
Papilkm  and  Mr.  Dubois.  TIuh  Mandamus 
was  moved  tor,  and  granted ;  and  to  this  writ 
the  mayor  and  aldermen,  to  whom  it  was  di- 
rected, made  a  return  that  we  were  not  elected 
tfherifis  of  London,  which  return  was  appre- 
hended to  be  false ;  and  really  to  try  the  trotli 
of  this  return,  was  the  action  brought  against 
ibe  plaintiff.  A  man  that  is  injured  by  a  false 
i*eturn,  hath  indeed  no  other  way  to  right  him- 
self, but  by  bringing  an  action  against  tliem 
that  made  iL  Upon  tliis  action  brought,  I  hope 
you  are  satisfied,  gentlemen,  from  the  evidence 
that  lias  been  aSeady  given,  the  defendant 
proceeded  regularly  and  orderly,  in  a  decent 
manner  applying  himself  to  get  an  appearance 
to  bis  action.  And  we  shall  prove  he  did  so ; 
for,  first,  he  took  out  a  Latitat  against  my 
lord  mayor,  and  by  the  attorney  gave  him 
notice  of  it,  and  desired  an  appearance ;  so  that 
the  question  in  dispute  might  come  to  some 
determination.  But  he  was  not  pleased  to  give 
us  an  appearance  to  that  writ,  so  we  took  out  a 
Capias,  gave  him  notice  of  it,  and  desired  an 
appearance,  but  could  have  no  appearance; 
whereupon  we  took  out  an  Alias  Capias, 
which  is  the  writ  mentioned  in  the  declaration . 
and  the  coroner,  who  has  been  nao^ud,  was 
then  told,  he  shouki  be  called  upon  to  make 
nonne  return  to  his  writ ;  which  he  acquainted 
my  lord  mayor  with,  and  desired  him  to  give  an 
jpptanMWffj   which  be  refused  to   do;  the 
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officer,  was  constrained  to  arrest  him,  to  exe- 
cute the  king's  writ,  and  you  hear  how  he 


him  to  his  own  house,  where  he  staid 
hours,  and  then  went  away.  All  this  time 
were  we  satisfied  wiih  what  was  done,  w« 
expected  no  more  than  an  appearance,  which 
attast  was  given.  Upon  that  appearance  wa 
did  declare,  in  the  beg^ning  of  Hillary  or 
Easter  tenn  (83) :  but  it  fell  out,  that  in  Easter 
term  (83)  there  was  an  information  for  a  rio| ' 
upon  Midsummer-day  before,  about  this  eon- 
tested  elecfion,  came  to  he  tried.  And  that 
coming  to  trial,  10  Mail*  and  being  found  to  ba 
a  riot,  and  the  sheriffs  sworn  to  be  duly  elected, . 
thereupon  we  were  abundantly  satisfied  that 
we  were  mistaken,  and  under  misapprehen- 
sions, and  that  our  cause  of  action  would  not 
hold,  and  we  did  discontinue  it  Indeed,  if 
we  had  prosecuted  our  action  afler  that,  it 
would  have  been  more  like  an  angry  and  • 
silly  prosecution,  and  the  whole  have  had  a 
worse  construction,  than  the  thing  in  itself 
wonld  bear.  But  when  we  found  the  opinion 
of  the  court  to  be  against  us  about  our  election, 
we  immediately  discontinued  our  actioo. 
Gentlemen,  we  shall  prove  these  to  hare  beem 
our  proceedings,  and  that,  I  hope,  will  satisfy 
you,  we  are  not  guilty,  aocordmg  as  we  havs 
pleaded. 

Mr.  Ward.  May  it  please  vonr  lordship,  and 
you,  erentlcmen  of  the  jury,  I  am  of  counsel  cm 
the  same  side,  for  the  defendant,*^ and  desire  to 
be  heard  one  word,  as  to  some  things  that 
have  been  said  on  the  other  side  on  this  caoss. 
There  have  been  some  questions  asked,  that  do 
very  much  reflect  upon  the  defendant,  and 
which  I  would  take  out  of  Uiis'catue..  I  shall 
take  notice,  first,  what  the  questions  were, 
and  then  give  them  that  regard  and  answer 
which  they  descrre.  That  which  is  urged, 
gentlemen,  by  way  of  crimination,  in  this  case, 
against  the  dpfenJaiit,  and  an  unjnst  as  well  as 
foreign  reflection,  not  at  all  oooceming  the 
cause,  is,  as  if  the  defendant  were  acquainted 
with  the  insurrection  and  conspiraciv  that  was 
intended  against  the  king's  life,  and  for  sub- 
version of  the  government,  and  procured  the 
plaintiff,  then  lord  mayor,  to  be  arrested,  to 
further  and  promote  tliat  insurrection.  But  as 
that  was  insinuated  only  for  reflection's  sake, 
so  I  ho|>e  you,  gentlemen,  will  be  pleased  to 
take  not  ice,  that  not  one  word  of  any  8ucl\ 
thing  is  proved  ut  all,  that  the  defendant  ever 
knew  ot  any  intended  insurrection,  nor  that 
this  was  done  with  any  such  design  :  for  even 
their  first  witness,  Keeling,  from  whose  befog 
employed  by  the  coroner  in  the  execution  of 
the  writ  upon  sir  William  Pritchard,  the  phun- 
tifl',  they  would  argue  that  soinetliing  else  was 
designed  in  it,  doth  give  a  positive  denial  of  any 
such  thing  now  upon  his  testimony  here.  And 
Mr.  Papillon  the  defendant  never  knew  him  ia 
his  life,  nor  employed  him  in  this  business  nor 
ordered  that  he  should  be  employed  in  it,  nor 
ever  saw  him  ;  but  the  coroner  gave  him  his 
warrant  to  execnte.  If,  therefore,  keeling  and 
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GuodcnoiigU  were  cunoerncd  in  auy  ill  busi* 
ness,  and  bavc  taken  U|h>u  thcni  to  do  that 
which  they  ought  not  to  have  done,  that  doth 
iiol  tti^riiily  anv  thinp  in  Uiis  case,  uor  ouj^bt  to 
turn  t»  the  ((efeudaul's  prejudice.  Nor,  it' any 
thiiiui:  ^^*^^  ^^'^^  ^y  ^^^  othinira,  that  were  iu 
cxccuU'  tliis  proc'ess,  that  were  a  Minfcsauce, 
or  a  malf-cxccutiuu  of  thiir  nffici.',  that  nuglit 
not  to  be  iiiiputnl  aa  a  fauk  in  the  dcfciiduot. 
But  lor  this  matter  now  hefni-e  you,  the  case 
will  depend  U|hmi  this  |«oint  chieily,  whether 
the  now  dcfcudmit  had  a  reasonahfe  cause,  or 
prolwhle  tj^muud,  to  brin^  an  action  ajpunst  the 
plaintiff  at  the  time  when  it  was  hrou(fht,  and 
this  arre'tt  made .'  For  there  is  many  a  man, 
that  at  tlie  commencement  of  hi^  aciion,  dotli 
conceive  in  hiiiiM'lf,  ho  htid  a  ^'mmI  probable 
cause  of  actiuii  agaiiiKt  another  man,  that  in  the 
evtiit  of  thin;;s  finds  he  was  misinkeu,  and 
liath  uo  such  causie;  iind  thereupon  desists  the 
prosecution  of  it.  Therefore  the  probability 
of  the  cause,  at  tlie  time  whun  thib  fuct  tvus 
done,  is  the  f|ueslion  you  now  arc  tn  try.  For 
we  are  not  now  considering^,  whrilier  that  prt>- 
faoUe  cause  did  cnntiime  and  prove  a  j^od 
cause;  lhee\entof  this  mraier  has  prot«^i  it 
quite  otlufrwLse.  ludetfd  the  original  (pu>suun  of 
this  whole  cuu^e  \«a<:,  Who  \ier«^onJy  elected 
spiffs  ?  And  that  at  tlie  limu  ofsucli  election 
maile  a  pvat  numlHT  of  votes  passed  for  tlte 
dfitendant,  is,  ]  think,  very  notorious,  both  upon 
tbelitUn*;  up  of  bauds,  and  upon  tiic  poll. 
Tbesc  things  we  sliall  ori*er  t<i  you,  aud  luake 
It  out  tliai  these  ipave  occatiiun  to  the  defen- 
dant to  conlcst  the  election,  and  consequently 
to  the  l>riui(iii^  of  the  action  that  Xhv  pluintiti* 
was  thus  arrekled  upon-  If  then  !h«:rc  were 
RUch  tliiii<;^  us  these  that  ue  have  npcned, 
which  ^avu  a  colour  to  cOLtrovcit  the  riglit, 


to  aov  attoruey,  and  ordering  an  4ippearaiiep« 
and  then,  I  hope,  ibe  iwoceof  the  kingdom  had 
betai  in  uo  jieril  from  such  a  design  as  thi» 
arrest.     Which    1   would    uut    have    wen- 
tinned,  nor  ahould  have  takea   to  be  at  all 
cuiusemed  in  riio  issue  now  before  you  to  bo 
tried,  but  that  1  find  Um^iu  to  Iw  takea  uita 
the  queatiou,  wbeo  I  lM»pe  you  will  oousidtr 
tliey  are  no  way  nalenal  to  tlic  point  in  con- 
tmversy.    Now,  jpenttemen,  in  our  defeuev 
against  Uiis  suit  ot  the  phuiitiflX  we  shall  call 
our  witnesses  to  pnne  what  we  have  opened. 
Aud  our  detence  will  bo  in  these  steps :  first, 
to  shew  tlic  inducement  Ui  our  action  agaiubt 
the  plaintiff:  which  will  shew  there  was  a 
probable  cause.    Secondly,  give  an  account  ol> 
the  reverent  carriage  aud  l)ehaviour  lowurdft 
the  ]daintiir  in  the  prosecution ;  how  with  re- 
iterated amplications  it  was  only  desired  tliat 
the  plaintitf  woulil  give  an  appearaiuru,  wliicli 
he  w;is  not  pleaKeil  to  do;  and  that  tliereupon^ 
witli  great  cit ilitv,  tJic  king's  writ  was  exe- 
cuted, as  indeed  1  see  no  proof* to  the  contrary. 
F«)r  neither  ihe  <Mironer,  nor  those  otlier  people 
that  gave  their  assistanoe  ti>  him,  wens  at  all 
rutic  in  tlivir  carriage  to  my  lc»nl  mayor ;  but  aa 
soon  as  tJie  arrest  was  made,  they  were  all 
tuniinl  oft*,  aud  tlie  conmer  stuid  alone  with 
my  lord,  aud  went  with  him  in  bis  lordship's 
own  co:u:h  to  the  Skiuners-Hall,  which- was 
the  coi oner's  house.    Neither  was  there  auy 
thiiu^  ill  done,  atler  all  this  was  past:  tor, 
upon  the  pluintitTs  appearance,  tho  now  de- 
fendant declared  in  his  action,  aad  inteiuled  Vi 
'pursue  it ;  byt  it  luipnened  thiU  atlerwanls,  in 
a  short  time,  those  tnings  siiflered  from  de- 
bate, in  a  trial  that  uas  here  about  a  rioi  at 
this  eleeliou,  uhcre  the  question  of  the  ri^fht 
and  election  was  diiermined  on  the  «»tlior  siiU 


and  the  defeitdimt  pui-sued  the  mclliotl  pre-  |  whieli  is^ave  the  plaintiff  in  that  action,  tli 
scribed  by  the  law  to  brinj^  it  to  a  detcrmina-  '  *'  -  '  -  "  -'  '-■  -'•-*--■  -»  —  • 
tiuD,  anil  there  was  uo  particular  disres|:>cct  or 
iociviUtv  oflered  to  mv  lord  n^a\or,  then  .sure 
there  \ias  uo  reahoii  to  bring  tlii:i  :t''tinn  rt^nst 
ui.  And  that  there  was  ao  iodiHreul  beiia\iour 
used  towards  the  plaiiitii)',  doth  appeal*  fi-oni  the 
evidence  that  hath  been  ^ivou  of  the  whole 
transaction.  All  lliat  u:is  uctirvil  of  iny  lord 
mayor  was  but  an  apiM-arance.  Foi*  this  was 
illdfod  an  action  that  did  not  nqr.ire  I  lil,  but 
an  ap|H.*aranee ;  though,  I  must  ue<>(is  srty,  1 
uefer  knew  an^  one  so  avirsL*  to  ui\M  an* ap- 
pearance to  au  action  as  iW  plaiiititr  \i&s; 
tor  alUf  a  Latitat  and  Capitis  tul>»*n  out,  and 


e 


defentlant  in  this,  satisfacth'n  that  he  waa  in  a 
i  mistake;  and  so  ho  thou^^ht  tit  to  disiHinti- 
i  nue  ihnt  action,  ;:;id  procf  mImI  no  further — 
i  L,  C.  J.  No,  Mr.  Ward,  tliat  was  nut  tho 
>  '^nostiou  detonuined  tlien. 
i  .Mr.  W'fird,  My  l^rJ,  1  humbly  ooncrivo 
{  the  issue  of  that  cause  did  determinj  that  queb- 
I  tion— 

1.  C.  J,  No,  no,  I  toll  you  it  was  nut  the 
question. 

Mr.  Ward.  1   mu.st  submit  it  to  yourhtrd- 

shio. 

J..  C.  J.  I  perceive  you  do  not  understand 
the  quesiiuu  that  wa<«  then,  nor  the  q«U!8tioii 


being  frequently  acquainted  v»illi  it,  and  at  ]  that  i;^  now.  \ou  hn\o  mudu  a  long  sjteech 
length  up«m  application  alkr  the  taking  i.iir  of  |  lorn,  .nui  nothinq;  at  all  to  the  purjiose :  >oii 
the /l/i<<f  Ca/»ia<, and  many  attei:danec.s,^Yi(li;di  I  do  iu<t  imdersuud  what  you  arc  about,  1  tell 


the  deference  and  respeii  imn«^iiiuhle,  lioth  to 
his  person  and  othco,  not  s>;o  niueh  as  a  bare 
appearauce  could  be  obtained,  l-pon  the  opt-n- 
ing  of  the  declaration  and  tlie  cause,  you  have 
been  told  of  the  great  dangers  that  u ere  in 
the  case,  as  to  the  iutriugcmcnt  of  public 
peace,  and  tlic  government,  which  has  Ikcu 
wery  much  aggravated  on  the  other  side,  liut 
had  the  reasonable  request  of  the  detendant  by 
hit  attorney,  or  tlie  ottieer,  so  often  repeated, 
been  but  complied  with,  it  had  been  but  sending 


veil  it  uiUi  DO  such  qiu-&ti(tn. 

Mr.  Ward.  My  Icrd,  1  was  only  giving  an  ac- 
count of  what  we  ^liould  prove  as  to  the  lair- 
ncss  of  our  procrcJings — — 

JL  C. ./.  But  I  must  interrupt  you,  and  tell 
you,  all  you  have  said  ^giiities  nothing.  And 
as  to  what  you  mention  of  the  trial  lor  the  riot, 
I  say,  if  there  be  any  di*ction  to  an  office  at 
any  time,  that  is  controverted  or  doubtl'ul,  you 
have  forms  and  mcthiNU  ol' law  to 
the  controversy—— 


Mr.  fFar(f..And  weny,  with  Mibminion, 
any  lord,  we  hmve  ODiy  pawiKdMlth  form  and 
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hissed  or  hummed ;  and  I  do  not  question  but 
they  have  ax  good  a  will  to  it  now.  Come» 
Mr.  Ward,  pray  let  us  have  none  of  yoor  fra* 
grancies,  and  iihe  rhetorical  flowers,  to  tako 
the  peojile  with. 

Air.  Ward,  My  lord,  I  do  not  do  any  such 
thinff,  hut  it*  your  lordship  would  please  to  hear 
me, I  would  explain  myself,  I  hope  to  your  lord- 
ship's satisfacUon,  «nd  the  satisfaction  of  th« 
gentleoien  of  the  j ury . 

X.  C.  J.  Hear  you  ?  Why,  1  did  not  in- 
terrupt 3'ou,  man,  till  you.eame  to  launch  out 
into  extravagaut  things  that  did  nc/t  at  all  con- 
cern the  cuuae.  Kcvp  close  to  the  question 
wc  come  here  to  trv,  and  I  will  hear  you  as 
I'jUj^  as  you  w  ill.  'i^he  single  question  is  here, 
Whether  tlicre  ivere  a  proiuihle  cause  for  your 
arresting*  tiie  plaintifl',  or  not. 

Mr.  Ward.  My  lord,  wc  did  apprehend,  I 
say,  that  we  had  a  probable  cause ;  but  when 
we  ibund  our  mistake,  we  discontinued  onr  ac- 
tion, paid  costs,  and  have  a  receipt  for  them; 
This  was  it  1  wassaying- 


L.  C.  /.  Yoa  are  not  to  ttfy  ri^ta  by  club- 
lc«r,  by  riots,  by  noiM^  and  by  tumults. 
Tlwrefore,  you  are  nuimhwi^  to  say,  that  was 
the  qiNslkm  upon  the  trial  of  the  RmH.  No,  it 
wma  D«t  the  queatian,  bat  the  deiendanls  there 
ware  triad  Ibr  a  notorious  ofienoe,  and  dif  or- 
derly tMiudUioiiB  assembly,  an  assembly  that 
bed  \Skib  Id  have  set  as  together  by  the  ears. 
Therefere  you  mutt  not  ttdk  after  that  rate. 
Vymk  will  apeak,  apply  to  the  business  in 
hmd. .  Da  not  maike  sodii  excursions,  adcajo^ 
imndum  nopulum^  with  your  flourisnea ;  lor 
tbat  18  all  that  is  deagoed  by  your  long  ha- 
reogiies.  But  I  must  not  suffer  it.  I  will  none 
•TyeoreDamel,  nor  your  garniture.  The  bu- 
Mieaa  of  the  court,  is,  and  by  the  grace  of 
Ckid,  it  ahall  always  be  my  buainesa,  and  ao 
k  alMwId  be  the  oounsers  too,  *  8enrare  jus 
ittmum.'  But  I  see.  you  do  not  understand 
the  qucMkn,  and  that  makes  you  ramble  so 
araeh  in  your  disGoui;se, 

Mr.  Ward*  My  lord,  I  desire  always  to  do 
My  duty ;  and  do  it  as  weU  as  1  can.  I  know 
very  .well,  and  hope  to  apply  it  to  this  case, 
that  in  a  question  of  right  there  are  forms  and 
netlMNls  of  law  to  be  pursued,  and  I  would  de- 
iead  my  client  from  this  action,  by  proving  he 
did  mirtae  that  method ;  and  when  he  appre- 
lieodedbe  had  been  before  mistaken,  he  desisted 
fimn  what  he  had  begun—— 

JLCJ.  1  tell  you,  I  perceire  you  do  not 
imderstand  the  question. 

Mr.  Ward,  If  your  lordship  will  give  me 
leare  to  explain  myself,  1  hope  I  shall  satisfy 
jfoor  lordship. 

L.  C.  J.  Indeed  Mr.  Ward,  you  do  not  un- 
derstand the  question  at  all,  but  launch  out 
into  an  ocean  of  discourse,  that  is  wholly 
wide  from  the  mark.  I  see  you  do  uot  under- 
stand it. 

;  Mr.  Ward,  Will  your  kirdship  please  to 
hear  me— 

L.  C.  J.  Ay,  if  you  would  speak  to  the  pur- 
pose ;  but  1  cannot  sit  here  aU  night  to  near 
you  make  florid  speeches  about  matters  tliat 
are  tbreign  to  the  point  before  us.  Come  to 
the  question,  man ;  I  see  you  do  not  under- 
■tand  what  you  are  about 

Mr.  Ward,  My  Lord 

.  L,  C.  J,  Nay,  be  as  angry  as  you  will,  Mr. 
Ward,  I  do  tell  you  again,  all  you  have  said 
is  nothing  to  the  purpose,  and  you  do  not  un- 
denland  the  business. 

Tlien  there  was  a  little  hiss  begim. 

JL  C.  J.  Who  is  that  ?  What  in  the  name 
of  God !  I  hope  we  are  now  past  that  time  of 
day  that  humming  aud  hissing  shall  be  used 
in  courts  of  justice ;  but  I  would  fain  know 
that  feUow  that  dare  to  hum  or  hiss  while  I  sit 
here ;  I  will  assure  him,  be  he  who  he  will  I  will 
lay  him  by  the  beds,  aud  make  an  example 
ef  bim.  Indeed  I  knew  the  time  when  causes 
ytijtm  .W  be  OMiied  .MQOffdiog  u  Um  mobile 


L.  C,  J.  Say  what  vuu  can,  in  God*s  name, 
that  will  conduce  to  tbe  point  in  hand ;  but  do 
not  make  the  people  belie\  e  as  though  the  right 
of  sheriffs,  or  not  sherifls,  were  determined 
upon  the  trial  of  a  riot. 

Scrj.  Maynard,  There  are  these  things  that 
arc  proper  to  be  considered  in  this  question, 
whether  the  cause  were  probable,  or  not  pro- 
bable ;  and  if  not  probable,  whether  malicious, 
or  not  P. 

X.  C.  J.  True,  brother :  if  people  will  but 
understand  their  business,  it  is  reduced  to  a  nar- 
row compass  ;  but  if  they  will  not  understand 
what  it  is  they  come  about,  they  will  rambkB 
from  the  point,  and  who  can  help  it.^  But  we 
must  keep  to  what  is  before  us. 

Mr.  Williams.  We  shall  make  it  out,  that 
notliiusr  was  done  but  very  civilly. 

L,  C-  J-  You  must  make  it  out,  that  nothing 
was  done  but  what  you  had  probable  cause  at 
least  for. 

Mr.  Williams,  We  will,  my  lord,  apply  our- 
selves to  that  which  your  lordship  directs. 
Call  Mr.  Brome,  Mr.  Courthope,  and  Mr. 
Cornish. 

Mr.  Bramt  twom. 

Mr.  Ward,  Mr.  Brome,  are  you  sworn  f 

Brome,  Yes,  Sir. 

Mr.  Ward,  Have  you  the  writs  here  ?  The 
Latitat  and  the  Capias  Y 

Brome,  Truly,  Hir,  I  have  not ;  I  did  not 
brJBg  them  with  me,  they  are  at  home  at  my 
house  ;  if  you  please,  I  wdl  fetch  them.  - 

Mr.  Ward,  Pray,  can  you  tell,  Sir,  when 
the  first  writ  was  returnable  P 

Brdme.  In  Hilary  term. 

Mr.  Ward.  When  you  had  that  writ  brought 
to  you.  Sir,  \vbat  did  you  say  to  my  lord 
mayor  about  it  P 

Brome.  I  went  to  my  lord  mayor  w  tth  Mr. 
Goodenougb,  and  desired  my  lord  thtit  he 
wouM  appear  to  it,  as  Mr.  Goodenouivii  told  me 
he  had  dtfsured  of  him  himself  before.    ButJie 
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paid  be  woalJ  give  no  apprmranoe.  If  I  woaUl 
^ke  him  upoo  the  writ,  I  iiiif(iit  do  at  I 
pleated,  and  he  would  consider,  and  do  at  he 
should  think  fit ;  but  he  would  not  give  any 
appearance.  I  told  biro,  1  bad  writt  againtt' 
0e?eral  of  the  aldermen  upon  the  tame  aoooont, 
•nd  that  I  would  wait  upon  them  alto ;  and  1 
did  to,  and  desired  them  to  appear,  and  oflered 
It  take  an  appearance  from  than,  and  gave  my 
lord  mayor  and  tbem  time  to  contider  of  it, 
and  came  again  ;  but  they  toM  me,  they  had 
considered  of  it,  and  would  give  no  appear- 
•ace. 

Mr.  Williams,  When  wat  thit.  Sir  ? 

Brarne.  in  the  beginning  of  Hilary  term,  to 
Ihe  bett  of  my  remembrance. 

Mr.  Williams,  What  time  did  you  give  my 
lord' mayor  to  consider  of  it  ? 

Brome,  About  a  week,  or  tome  nine  or  ten 
dayt  time,  at  I  remember. 

Mr.  Ward.  W*here  wat  it  that  you  had  that 
antwer,  that  he  bad  eontidered  offit,  and  would 
give  no  appearance  ? 

Brvac,  it  was  at  the  court  of  aklennen. 

Mr.  WilUumt.  Were  the  writt  brouglit  again 
to  your 

.  Brome.  There  was  not  time  to  make  a  re  • 
turn  then,  and  to  iliey  Irt  all  alone  till  a  liule 
JMbve  the  begiuning  oV  Eostcr  term,  and  then 
iNieday  Mr.  Guodeiiuu^h,tlic  attorney,  brou^it 
BSe  the  writs  ap;ain,  and  threatened  to  complain 

CI  the  court  of  me,  ami  ac^iuaiiit  them,  that  I 
ad  nejg^lected  the  execution  of  the  king*s  writt, 
two  oftbeip. 

Mr.  Ward.  Upon  your  oath.  Sir,  did  he 
threaten  you,  that  if  you  did  i::  l  make  a  re- 
turn of  the  writ,  he  would  comiluin  f 

Bromv,  He  taid  I  hod  cx^>osed  him  to  the 
complaint  of  his  client ;  anil  if  I  did  not  do  it, 
lia  would  complain  to  ttie  court  of  me:  iff 
would  make  a  return,  as  I  ouj^iit  to  du,  well 
|Uid  good,  if  not 

Mr.  WiUiams.  If  not,  what  then?  DiJ  ho 
b$e  any  other  threatcnin>i;s,  pray,  ^Sir,  but  that 
ha  would  complain  to  tl>e  court  V 

Bromt.  He  did  threaten  to  complain  of  me. 

AtL  Gen.  Vou  say,  Sir,  he  threatened  you ; 
what  answer  did  you  make  to  him  ? 

Brome.  '  did  not  use  to  execute  writs  myself, 
1  told  him  :  thn-enuon  he  did  pro|>ose  two  per- 
aoni  to  me,  Mr.  Keeling,  and  one  Mr.  Bur- 
leigh, for  he  told  roe  the  sheriffs  ojQicers  would 
Btt  do  it. 

Alt.  Gen.  Pray,  Sir,  did  you  endeavour  to 
get  any  of  the  sheriffs  oiHcers  to  do  it  ? 

Bromc.  He  told  me  he  could  not  get  any  of 
fliem  to  do  it. 

Mr.  Ward.  Mr.  Brome,  what  did  you  do  af- 
ter he  had  proposed  those  two  persona  to  yon  P 

Bromr.  At\er  I  had  given  thote  warrants 
ft>  the  officer  he  had  named,  I  told  him,  I  was 
ivilling  to  go  once  more  to  my  lord  mayor,  to 
aee  if  1  could  get  an  appearance  of  him  with- 
0Qt  arretting  him  ;  to  I  waited  on  him  at  hit 
itoute  at  Grocer*s.hall,  but  found  him  then 
at  dinner ;  to  I  went  away,  and  came  again 

tklNa  four  a'alMk,  and  I  Am  fpokaia  llr. 


Oifaaon,  and  iatrtated  him  to  let  my  lord  majror 
know,  that  1  detired  to  tpeak  with  hit  kMrdthip 
at  hit  leiture ;  afterwardt,  when  I  caoae  up  ta 
■ly  lard  mayor,  he  aiked  ine,  what  wat  mv 
hiitinett?  Ijbid  him  the  writs  were  reaewad, 
atthanat  of  Mr.  Papilkm  and  Mr.  Dohoit,aB4 
I  waa  iirtitid  to  maae  a  retnra ;  and  1  denred 
hit  kNndtbip  thai  he  woald  he  pleated  to  gi?a 
an  appearanea.  Ha  tald  ma  be  wat  ready  to 
tnbmit  to  the  kmg't  writ,  bat  would  not  giva 
an  appearance;  thereopoa  the  officcn  namad 
io  the  warrant  by  my  command  did  arretihim* 

Mr.  Ward.  How  ofien  did  you  wait  npOQ 
my  lord  mayor  for  an  appaaianoe  upon  Mth 
tha  writt,  btfore  he  waa  arrealadr 

Brome.  Several  tioMt ;  1  canaat  exactly  tall 
how  often. 

BIr.  WilHamt.  Had  you  diiaetait,  if  ha 
would  pleate  to  give  an  appearanea,  to  take  an 
appearance  and  not  to  arrttt  him  P 

^roMie.  I  had  diractioBt  lb  taka  ai 
ance,  if  he  would  give  it 

Jit.  Gem.  From  whom  had  you  that  dbrae- 
tion,  Mr.  Brome? 

Brome.  Prom  the  attornay  Goodeoaagh. 

L.  C.  J.  Now,  Mr.  Brome,  let  me  aakyooa 
qiiettion  or  two :  haw  loog  had  yoa  batD  com* 
ner  before? 

Brome.  About  two  years  before,  or  thert- 
aboutt. 

L.  C.  J.  Had  yau  over  mada  any  warraati 
upon  wriu  of  Capiat  before? 

Brome.  Yet,  my  lord,  tevcral. 

X.  C.  J.  Who  did  you  usa  to  make  yaur 
warrants  to,  to  be  executed  ? 

Btome.  1  never  keep  my  wairantt;  they 
that  execute  them  have  them. 

L.  C.  J.  But.answer  me.  To  wham  did  yof 
nuka  them  ? 

Brome.  To  one  ofthetherifft  ofiiceneoai* 
moidy. 

L.  C.  /.  Thea  1  atk  yon,  upon  your  oath, 
did  you  before  tliis  time  ever  make  any  war- 
ranta  to  any  other  peracM^  tOl  tudi  time  at  aou 
made  these  warrants  to  arrest  tnr  Wilnaai 
Pritchard  ? 

Brome.  I  hava  made  aereral  to  tha  ahtiifB| 
officers,  that  I  cannot  remember  bow  partita* 
Urly.  ^ 

L.  C.  J.  But  mind  my  <|tiettion,  oum,  and 
antwer  me  directly;  far  1  axpact  you  thoald 
answer  me  positively  to  it.  Hava  yoa  ew  at 
any  time  made  any  waiTanIt  to  any  athar  but 
the  theriflft  officers  tW  thit  time  f 

Brwne.  I  caonot  mnambar  that  1  hava. 

X.  C.  J.  How  then  cama  yoa  at  RmisPa 
houte  to  ditoourte  with  Mr.  Goodeooogh  about 
who  would  be  fit  to  ejwcute  the  wnt,  when 
you  uted  to  employ  tha  t^eriHb  offioeca,'iuid 
there  were  to  aaany  af  them  ? 

Brome.  He  told  ma  ha  cooM  gat  no  ana  af 
them  to  exocate  it. 

L.C.J.  BattherAaaattbaaomedbiBgiaara 
in  it  than  ordmary,  that  yoa  and  Gaodenoogh, 
and  all  thooe  other  paopla,  ihauld  come  to  maai 
about  tach  a  Iking  at  thit,  la  ditooum  aad 
WU  aMiha  ft  tahafut  iafeaaMP. 
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MUttSMte  an  VRtiupiD^CapiMyWlini  b9- 
§Kt  that  time  voa  used  to  makeitto  thoaadiat 
an  vaned  in  ttaose  matlsfs. 

Vfhen  the  attornejoanw  with  a  writ, 
airad  a  warrant  npon  H,  It  is  nsaal  to  take 
ha  Dominatea,  and  mi^e  him  the  officer 
Mb  it. 

JLC.J,  Then  gi^^e  me,  if  you  can,  any  one 

ppneiil  instance,  whei^in  you  ha?e  taken  the 

AnaelioB  el'  the  attorney,  whose  name  to  put 

iala  tha  winsnt. 

Mrmm»  Yea,  my  knil,  f  can. 

^  C  J.  Do  then,  let's  hear  it,  when  was 

1  did  it  in  the  case  of  his  royal  high- 

against  Mr.  Pitkiogton.  Mr.  8wifl  came 

a  warrant,  and  dire^ed  me  whom  to  put 


j^  C*  J.  What  directions  did  he  give  you  ? 

Brome.  He  gaga  me  the  names  in  writing. 

jLC.  J.  WE«  is  Keeling? 

Keeiimg.  Here«  my  lord. 

L,  C.  J.  What  was  the  meaning  of  that 
ward  that  was  used  by  you^  *  that  the  party 
wooU  ha  angry,  if  you  cfid  not  arrest  my  lord 
Mayor;*  lor  that  is  it,  which  makes  me  so  in- 
yBiitiTa  into  tliis  matter,  how  these  people 
tame  to  be  employed  ?    ■ 

Sol.  Gen,  Av>  piay  ooasider  with  yourself, 
aad  reeoHeet,  Mr.  Reeling;  when  you  were 
first  mentioned  ta  he  a  special  bailiff  to  arrest 
lay  kMti  mayor,  yon  say  ^n  opposed  it :  how 
than  came  you  to  be  drawn  io,  and  engaged  to 
ia  h  f'^KeeUmg,  1  witt  tell  yen,  my  lord. 

X.  C.  /.  Ay,  and  tdl  us  what  niimber  of 
yaMla  were  tliere. 

AeeUng.  There  was  about  thirty  or  ibrty. 

X.  C.  X  Was  Brome  among  them  ? 

Keeling,  He  was  there  some  part  of  the 
time. 

X.  C.  X  Well,  what  was  the  reason  that  you 
ahouki  be  enffaged  about  this  thinffp 

Keeling.  J  went  away  a  white;  and  came 
again :  f&.  Brome  came  in,  and  I  was  away  an 
hour  and  a  half,  as  1  remember,  or  some  con- 
aiderable  time.  Mr.  Brome  cannot  forget,  that, 
when  I  came  again,  I  found  my  name  inserteo 
IB  the  warrant,  as  a  bailiflf  to  thecoroner,  to  ar- 
rest sir  William  Pritchard,  then  lord  mayor.  I 
disputed  it,  as  being  never  oolicemed  in  any 
auch  thing  before,  and  was  very  unwilling  ta 
be  empk>yed  in  the  affair.  Says  Mr.  Good- 
aneogh  to  me  thereupon,  You  will  disoblige 
the  party  in  case  you  do  not  do  it. 

X.  C  X  Was  Mr.  Brome  in  the  company 
when  Cioodeoough  said  so  to  yeu  ? 

Keeling.   1  know  not  that  truly,  but  he  was 
before  in  the  company. 
■    X.  C.  J.  How  many  were  there  in  the  room  ? 

Keeling.  About  twenty,  or  more,  as  near  as 
I  can  remember. 

X.  C.J.  Yott,  Brome,  did  you  ever,  when 
yon  received  a  writ  to  arrest  a  man,  and  were 
to  give  a  warrant  upon  it,  call  a  consnh  of 
twenty  or  thirty,  how  to  do  it,  before  this  time? 

Brome.  I  did  not  do  it  now. 

X>  C.  X  No,  DO,  a-laok-a-di^  tboa  wart  as 
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innocent  in  all  this  matter  as  a  siickhig  child. 

Mr. .  William.  Was  Mr.  Papillon  in  tha 
oompany,  Mr.  Keeling  ? 

Keeling.  No,  he  was  not. 

An.  Gen.  Mr.  Bromcj  pray  afas#er  me; 
when  yon  had  my  lord  mayor  in  your  custody^ 
how  came  yon  to  discharge  him  ont  of  custody  f 

Brome,  1  was  taken  into  custody  mysiplf. 

Mr.  Wurd.  Did  my  lord  inayor  give  an  ap- 
pearance? 

Brome.  I  was  committed  to  the  comptar 
myself. 

Mr.  Williams.  Were  you  by  when  it  Was 
agreed  that  my  lord  would  give  a&  appear* 
ance? 

Brome.  I  believe  not;  it  was  afterwards  M 
I  have  heard. 

X.  C.  J.  A-lack-a-day,  it  went  ttmug^f 
against  Mr.  Brome*s  stomach,  all  this  did;  I 
Imow  it  very  well  he  had  no  miad  to  it  at  all. 

Alt.  Gen.  Mr.  Keeling,  did  you  bear  any 
discourse  between  the  twenty  or  thirty  that 
were  in  thatcompany  about  this  business  f 

Keeling.  1  cannot  say  who  ih  particuhr  dia-: 
oonrsed  ot  it,  or  what  wi^taid. 

Sol,  Gen,  Was  it  discoursed  of  in  the  whola 
eompanr  ? 

I^&g.  There  was  some  ditcoane  O^M  it 
in  the  company.  t 

X.  C.  J.  You,  Brome,  wen  yen  ever  ae- 
quainted  with  Keding  before? 

Brome.  1  had  the  misfortune,  my  lord,  to  ba 
concerned  with  him  abont  iNMne  eoal-wotb. 

X.  C.  X  Did  you  know  that  Mr.  Bniieigll 
before,  that  was  the  other  baihif  ? 

Brome.  I  knew  him  by  sight ;  I  had  iio  groat 
acanaintance  with  him. 

jL  C.  J.  Pray  where  lived  Keeling  ? 

Brome.  At  ^ast-Smithfield. 

X.  C,  J,  And  where  lived  Bnrleigh  ? 

Brome.  Truly,  mv  lord,  I  know  not;  I 
think  at  the  other  end  of  the  town. 

X.  C.  X  But  prithee,  how  came  you  to  Join 
these  two  people  together  in  this  business  \ 
the  one  from  Wapping,  the  other  from  West* 
minster? 

Brome.  Where  the  sherifls  were  conocmed, 
as  they  were  in  this  matter,  and  therefore  it 
came   to  me,  I  thought  it  not  sa  proper  to 

5 itch  npon  the  sheriffs  offiaeia,  nor  would  they 
o  it,  as  he  told  me ;  and  especially  it  being 
to  arrest  my  lord  mayor,  1  did  not  think  proper 
to  employ  any  une  that  lived  in  the  city. 
X.  C.  J.  But  there  were  abundance  of  peo- 

tlhat  were  noi  citizens,  that  were  nearer  at 
d,  and  nearer  together,  and  fitter  for  such  a 
purpose  than  a  tradesman  fetched  out  of  tha 
east,  and  1  know  not  who  out  of  tlie  west,  to 
arrest  a  man :  there  must  be  some  other  mean^ 
ing  in  it. 

Brome,  I  gave  them  the  nomination,  as  I 
used  to  do  in  like  cases. 

X.  C.  J.  Upon  your  oath,  Sir,  was  it  you  or 
the  attorney  tnat  named  these  persons  ? 

Brome.  He  toM  me  he  could  get  none  of 
the  sheriffs  officera  to  do  it ;  and  I  did  nal 
thiak  it  indeed  proper  for  any  of  tham. 


L.C.J-  And  why,  good  Sir? 

Brame.  I  did  thiak  bo,  truly,  my  loid. 

JL  C.  J.  Why  ?  Why  ?  What  reason  had 
you  for  it  f 

Brome.  It  was  reasonable,  as  I  apprehend, 
ny  lord,  for  me  to  think  so,  it  Kin^  in  a 
matter  wherein  the  sheriffs  were  so  much  con- 
oemed. 

Soi.  Gen.  But  did  you  propose  it,  or  aoy 
one  eke  in  ihe  compuny,  upoa  your  oath  P  and 
who  was  it  ? 

Bro'.it.  The  attorney  named  them. 
.    Com.iieiy.  It  seems  here  were  a  fjrcit  many 
persons  mt-t  at  Hussel's  about  this  business.    I 
desin*.  my  loiil,  that  Mr.  lirome  nmy  name  as 
many  of  i hem,  as  he  can,  that  were  there. 

L.  C.  J.  Ay,  as  near  as  you  can,  name  the 
twefity  or  thirty  pei-sons  tKat  were  there  ;  for 
you  living  in  the  city,  and  having  an  acquaint- 
ance among  that  sfirt  of  people,  must  needs 
know  roost  of  them. 

Brome.  Why.  mv  lord,  there  were  both  the 
Ooodenonghs,  ami  1^1  r.  Nelthorp,  and  who  in 
particular  else,  I  cannot  well  remember. 

L,  C.  J.  Yes,  yes,  I  am  sure  you  can  tell 
more  of  them. 

Brome.  My  lortl,  I  cannot  swear  that  I  re- 
member any  oUier  in  particular.. 

Coin.  9t/j.  It  seems  he  has  named  some  of 
those  that  are  in  the  proclamation;  pray.  Sir, 
do  yon  remember  any  others  were  tnere,  that 
spera  in  the  proclamation  ? 

Brome.  1  do  not  remember  any  other  of 
those  in  the  proclamation  were  there. 

Afi.GcH,  Can  you  remember  any  that  were 
not  in  the  proclamation  ? 

Brome,  There  were  sereral  people  that  1 
knew  by  sight ;  but  I  cannot  remember  their 
names. 

L.  C.  J.  Nay,  nay,  pray  open  your  eyes  a 
little,  and  recollect  your  memory  *  and  tell  us 
who  were  there ;  I  know  you  can  do  it. 

Brotne.  My  lord,  there  were  many  citizens 
that  I  knew  by  sight ;  but  had  no  particular 
nequaintance  with  them. 

Sol.  Gen,  Did  you  know  any  of  the  com- 
pany beiddes  the  Goodenoughs,  and  Keehng 
and- Nelthurp  ? 

Brome.  1  had  little  acquaintance  with  him. 

&/.  Gen.  How  come  you  to  remember  him 
io  particularly  ? 

jBrome.  I  Terily  believe  he  was  there. 

Recorder.    Was  Mr.  West  there  ? 

Brotne.  I  cannot  positively  sity  whether  he 
was  or  not. 

Mr.  Williaifts.  Swear  BIr.  Cornish  then. 
[Which  was  done.^ 

L.  C.  J.  You,  hrome,  was  Mr.  Cornish 
there  ?^Brome.  Not  that  I  know  of. 

Att.  Gen.  It  is  strange  ue  cannot  learn  who 
those  persons  were  that  met  there. 

L.  C.  J.  Oh  these  fellows  have  strange  me- 
mories fur  their  purposes.  Well,  what  do  you 
call  him  lor  ? 

Mr.  Watd.  My  lord,  we  call  Mr.  Cornish  to 
give  an  ucc4)unt  what  ho  knows  of  this  matter ; 
what  directioui  were  given  by  the  plaintiff  Io 


his  attorney;   bow  ke  iboold  cafrj^a  thk 
matter. 

Mr.  Cornish.  My  lord.  That  which  I  pnrticn<« 
larly  remember,  1  sliall  fuUy  and  ^ety  faith- 
fully declare.  1  was  ^ith  Mr.  Papilkm  and 
Mr.  Dubois,  at  my  house.  The  oecasioD  of 
their  coming  thither,  1  knew  not,  nor  did  ^^VMt 
either  of  them  there;  I  myself  canieirom 
fi  uild  - 1 1  all,  cither  from  a  court  of  ahlermen,  or 
from  a  committee ;  and  when  I  came  home,  I 
fountl  them  there.  We  had  not  been  many 
minulrs  tu;;fethc*r,  Imt  in  conies  Mr.  GooJ- 
eiiough  thf^  attorney  ;  aud  he  applied  himself 
particularly  to  Mr.  Vapillon  ami  Mr.  Dubois, 
to  receive  their  4irdf  u-t  what  he  should  do  ;  for 
he  said  the  time  w&s  almost  s|»ent,  and  he  had 
addrnased  himself  from  time  to  time  to  my  lord 
mayor,  and  some  f  )f  iUe  aldermfu,  to  get  them 
to  appear,  but  they  would  not.  They  tokl  him 
tlien,  (bc;^  had  given  him*  wh^  orders  they  had 
to  give  hiin  alrcvdy ;  tlial  it  Vas  fit  the  matter 
should  be  hiou^ht  to  some  trial  or  issue,  that 
there  might  he  an  end  of  it.  lie  pressed  them 
then  earnestly  to  know  what  he  should  doi 
Said  they,  You  are  to  desire  au  appearance  to 
tha  action,  and  if  he  will  ^ve  it,  take  it,  and  re* 
member  my  lord  mayor  is  the  chief,  magistrata 
of  the  city  ;  and  pray,  carry  it  with  all  respect 
and  regard  imaginable  to  hrni. 

Mr.  Williatu.  Y'ou  say,  Sir,  they  bid  hioa 
to  take  an.  appearance,  if  ne  oouU  get  it  ? 

Mr.  Comuk,  Yes,  and  they  declared^  thai 
their  design  was  only  to  bring  it  to  an  issue  to 
be  tried,  and  they  would  not  insist  upon  any 
thing  but  an  appearance,  if  it  might  be  had. 

L.  C.  J.  Wonderful  careful  and  civil  they 
were,  no  doubt  of  it. 

Mr.  ConusA.  TUs  is  the  truth,  and  the  whole 
of  the  truth,  that  I  know  of,  rehuing  to  this 
matter. 

L.  C.  J.  Mr.  Cornish,  yon  speak  of  some  of 
the  aldermen,  that  he  said  he  nad  been  with  i 
what  aldermen  were  those  ? 

Mr.  Coruiik.  There  were  several  of  them^ 
that  he  said  he  had  writs  against. 

L.  C.  J.  You  were  an  udcrman  then ;  pray 
had  he  auy  writ  asainst  you  F 

Mr.  Comiih.  i  know  not  whether  he  had  or 
no. 

L.  C.  J.  But  he  did  not  require  an  appear-» 
ance  of  you,  I  sup|K>se  ? 

BIr.  Cornith  If  he  had,  I  must  have  taken 
notice  of  it  to  defend  myself  as  wdl  as  I 
could. 

L.  C.  J.  .4y,  no  qoestien  but  you  would, 
but  were  you  aakeil  for  an  appearance,  or  no? 

Mr.  CoratiA.  1  was  tokl  1  should  be  sued 
among  the  rest. 

L.  C,  J.  But  was  there  any  writ  shewn  to 
you? 

Mr.  Cornish.  No,  my  Lord. 

L.  C.  J.  Then  pray  let  mc  ask  you  a  ques- 
tion or  two.  Did  you  ever  know  any  man 
before  bring  an  acbon,  or  sue  to  he  sheriff 
of  London?  You  have  been  sheriff  yourself 
we  know. 

Mr.  ComisL  This  was  a  matter  that  had 
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Wep  ini<ch <tpBted  k  thecilf ;  aulm^et- 
tioD  bad  Iwen  depcsoding  upon  i^  whether  the 
DglM  WM  c»  my  lord  mayors  or  in  the  iheriffii. 

L.  C.  J.  But  the  oaertkm  of  right  hetween 
layloH  BH^or  and  flheriflb,  what  was  that  to 
Mr.  PipOloD?  Did  youerer  know  a  man  bring 
an  a«ti#ii,  or  sue  to  be  iihcriif  ? 

Mr.  GcKTMuA.  IVuly,  he  that  eijierieiieetb 
tW  trooUe  of  it,  will,  1  beliere,  nefvr  be  de- 
ofit. 

JL  CL  J.  But  that  ia  no  answer  to  my  ones- 
answer  me  directly  :  did  yoa  e? er  know 
•By  iaefa  thinff  before  ? 

Mr.  ComiA.  I  nerer  didhear  of  any  anch 
that  I  know  of. 

-  L.  C.  J,   How  then  came  Mr.  PapilloQ  so 
officiously  to  desire  it  ? 

•  Mr.  Canush.  I  canndt  anf  wer ;  what  liis 
reasons  were,  I  know  not. 

Mr.  WiUiami.  It  was  an  action  to  determine 
the  question  that  was  at  that  time  so  much  li* 
ligatcd  in  the  city  of  London. 

Ail  Gen.  Mr.  Cornish,  pi^y»  '^^^  y^^  *^' 
awer  roe  one  things ;  were  you  never  in  no 
oorapany  wherein  it  was  agreed  this  suit  shoulil 
be  brought  and  carrie«l  on  m  their  names  ? 

Mr.  Cornish,  Mr.  Attorney-General,  I  never 
meddled  or  manasfed  it. 

Att,  Gen.  Did  you  never  bf:ar  it  was  so 
fligreed? 

Mr,  Cornish.  Tt  is  known  to  thousands,,  as 
DMieh  as  1  know  pf  it ;  the  matter  was  disputed 
of  in  all  companies  in  the  city. 

AU.  Gen.  But  you  do  not  answer  to  my 
question ;  were  you  ever  in  any  Company  when 
it  was  aenreed  that  so  it  should  be? 

Mr.  Cornish.  Sir,  I  tell  you  as  well  as  I  can, 
the  matter  that  was  to  be  disputed  by  that  ac- 
tion, was  the  ^t;neral  discourse  of  all  societies 
of  men  whatever  in  the  city  at  that  time. 

L.  C  J.  It  Ls  a  strange  thing,  that  one  can- 
not get  a  direct  answer  from  these  people,  to 
Any  thing  uue  asks  them ;  I  desire  to  know 
one  thing  of  you,  Mr.  Cornish :  you  have 
known  Mr.  Papillou,  the  defendant,  before  this 
time? 

Mr.  Cornish.  Yes,  my  lord,  1  have  knovra 
biro  several  years. 

L.  C  J.  VVas  he  erer  chosen  sheriff  of  Lon-. 
don  betbrc  ? 

Mr.  Cornish.  Yes,  my  lord,  I  suppose  he  was. 

L.  C.  J.  How  chance  he  did  not  hold  then? 

Bfr^  Cornish.  I  have  lieani  he  fined,  as  was 
oomnion  and  usual,  when  persons'  occasions 
would  not  permit  them  to  attend  the  service  of 
the  place. 

L,  C  J.  He  did  so,  it  is  known  to  thousands, 
as  you  say,  that  he  did.  Now,  pray,  let  me 
ask  you  another  question  :  was  Mr.  Bethel  ever 
chosen  sheriff  before  that  time  you  and  he  were 
•heriffii  together  ? 

Mr.  Comisk.  I  do  not  know  that  he  vras 
chosen  betfbre. 

X.  C.  /.  How  is  that  ? 

Mr.  ComiA,  My  lord,  I  ilo  not  understand 
what  the  quastiaii  is,  or  ela«  I  know  noihiug 
fifiL 


L.  C.  /.  How,  dU  yoa  nerer  bear  of  that 
before  P  For,  Mr.  Cornish,  I  do  not  speak  of  m 
tfatag that nobodr knows;  alas,  thousands, and 
ten  thoosafids  of  Dct^lmw  that  too. 

Mr.  Comisk,  My  lord,  upon  my  oath,  I  do 
not  know  that  everiie  was. 

JL  C*J.  Did  you  ever  hear  it  ? 

Mr.  Cornish.  1  do  not  know  that  ever  I  did. 

JL  C.  J.  Did  you-  never  hear  that  Mr.  Be* 
f  hel  swore  himself  off,  as  they  cidi  it  ?  Yoa 
know  what  I  mean. 

Mr.  Cornish,  I  do  not  remember  any  thii^ 
of  it. 

L.  C.  J.  Nay,  nay,  it  is  to  the  matter,  I  to- 
sure  you,  Mr.  Cornish,  whatever  yoa  think  of 
it.  I  ask  you  then  another  question,  that  lies 
somethinfs  nearer  your  memory:  upon  yonr 
oath,  when  you  two  were  elected  upon  Slid* 
summer- day,  was  oot  that  eleetioo  vacated^ 
and  you  chosen  again  vritliin  a  week,  or  sooso 
httle  time  after  ?  And  was  it  not  because  yo« 
had  not  taken  the.  sacrament^  and  the  eorpan. 
tiott'oath? 

Mr.  Cornish,  My  lord,  I  do  reaiember  there 
was  a  second  election. 

L,  C.  J.  And  we  remember  it  too  well 
enough. 

Mr.  Cornish.  That  was  so  lately,  that  apy 
citizen  of  I^ondon,  or  any  one  that  lived  heM^ 
may  remember  the  passages  of  those  times. 

L.  C.  J.  And  you  have  as  much  cause  to 
remember  it  as  any  man,  I  assure  you,  for  se- 
veral reasons  that  f  know. 

Mr.  Cornish.  My  lord,  I  think  I  have  reasoB 
to  remember  it. 

L.  Cm  J.  Lest  you  should  forget  it,  I  will 
enlighten  you  and  refresh  your  memory  a  lit- 
tle :  I  ask  you  again,  upon  your  oath,  was  not 
your  first  election  set  aside,  because  you  had 
not  taken  the  oaths  and  the  sacrament  ? 

Mr.  Cornish.  There  were  two  elections,  my 
lord,  I  sav,  I  do  remember. 

L.  C.  J.  Sir,  do  not  prevaricate  with  me ;  I 
expect  a  positive  answer :  Was  not  that  the 
reason,  upon  your  oath  ? 

Mr.  Cornish.  I  cannot  say  that  was  the  po- 
sitive reason. 

L.  C.  J.  Then  I  ask  you  upon  your  oatb,, 
had  you  taken  the  oaths  and  the  sacrament,  as 
the  law  requires? 

Mr.  Cornish.  My  lord,  Mr.  Bethel  was  a 
stranger  to  me,  1  did  not  know  him  before  that 
time. 

L.  C.  J.  Gentlemen,  men  must  not  think  la 
dance  in  a  net,  and  blind  all  tlie  world.  As  lo 
my  own  Kcif,  I  know  these  things  very  well» 
without  any  of  their  assistance,  and  I  only  ask 
these  things  by  the  by,  to  let  the  world  be  a^ 
tisfied  what  sort  of  men  these  are,  that  pretend 
to  saintship ;  and  yet,  you  see,  one  can  hardly 
^et  one  word  of  truth  out  of  them  :  let  the  law, 
m  God's  name,  take  place,  and  let  every  man 
prosecute  his  legal  actions ;  but  when,  under 
the  umbrage  and  countenance  of  law,  men  shall 
desire  to  put  themselves  into  offices,  and  pkice* 
of  truet,  on  purpose  to  disturb  the  ^vem- 
ncDt ;  do  you  think  the  government  will  e?cr 
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tn^  ittdf  to  be  lolfielled  «t,  infl  oferUinKrn 
In^  a  eonptDj  of  >ueh  whiniiuf  fettoirs  f  Lei 
lbei»  biM  Bod  bun,  tad  mike  •  Miw  ani 
Ado  18  they  will;  tbante  he  to  Oodtilit  not 
4liet  tinoe  of  dej  mm :  nicb  tbinfi  1m?o  jfiwcd 
too  much  uDCoatrouM  in  the  hoAj  of  thu  citv 
heretofore.  What,  gfentlemen,  m  yon  bar- 
fling  the  law  with  eiich  preteneee  mi  theic, 
w>w-a*dajS)  ^nd  do  joa  tbmk  to  sbam  people 
into  offieea  P  No,  I  tell  yon,  t illany  was  tbe 
Ibondation  of  it,  and  knavery  (he  rapentnic- 
ture;  tnd  it  is  bii(fa  time  it  ebould  be  told  out, 
■inoe  I  hear  people  begin  to  doubt  of  it  as  a 


Mr.  Ward,  Where  is  Mr.  Seijeant?  Swear 
[Which  was  done.] 

L,C,J.  Do  not  I  know,  as  sore  ss  I  sit  in 
tills  pince,  that  Bethel  did  onoe  before  swear 
Itoielf  off?  and  that  there  were  two  elections 
ofthese^wofery  men  that  year  P  and  that  one 
•f  the  reasons  was,  becanse  they  had  not  taken 
tiia  oaths  and  the  saerament  according  to  law^ 
Nor  would  they  erer  have  done  it,  wo  know 
them,  neither  Bethel,  nor  that  very  tvlkiw  that 
■iMiils  there,  Coniish,  neither,  till  they  found 
it  woa!4  contribute  to  tho  design  of  iuoverting 
the  government ;  then  these  rsMads  couhl  qua« 
liy  themselves  for  an  ofice,  only  to  put  the 
kingdom  into  a  flame. 

Mr.  ComnlL  When  the  city  cboM  mo,  I 
Imi  good  reason  for  what  I  did. 

L,  C.  J.  Reason !  I  tell  you,  tbe  city  was 
in  great  bapmnees  and  qoiet,  ever  since  the  late 
timeB  of  rebellion  And  confusion ;  every  one 
knew  his  du^  to  his  superiors,  and  did  it 
cibearfully  and  oonsdentioasly,  till  such  time 
•s  a  couple  of  busy  felkiws  came  lo  get  into 
the  public  offices.  Let  the  whole  p^ty  ^ 
«way  vrith  that  in  their  teeth,  and  chew  upon  it, 
if  they  will. 

Mr.  WiUiams.  Mr.  Seijeant,  will  you  please 
to  tell  my  lord  and  the  JuTy»  what  directions 
yon  hekrd  the  defendant,  Mr.  Pkpillon,  give 
nboot  the  plaintiff^  how  they  should  treat 
him? 

Mr.  SerjcMtU,  My  lord,  I  was  in  the  oonnt- 
inff- house  at  Mr.  Alderman  Cornish's  house, 
when  Mr.  Rapillon  and  Mr.  Dubois  were  there ; 
I  wont  into  the  parlour  to  them,  and  Good- 
enough  coming  in,  tliey  fell  into  a  discourse 
libont  this  action,  that  was  brought  by  them 
sigainsi  sir  William  Pritchard,  then  lord  mayor, 
and  some  of  the  aldermen ;  and  Goodenough 
gave  them  an  account  how  tar  he  had  pro- 
oeeiied  in  it ;  he  said,  he  could  not  get  any 
of  them  to  give  an  appearance,  and  the  time 
#08  near  apent,  and  he  desired  to  know  of  them 
what  he  ^onld  do.  Mr.  Papilkm  and  Mr. 
Dubois  both  did  declare  to  him,  over  and  over 
again,  that  it  was  their  mind  only  to  have  the 
matter  brought  to  a  fair  trial ;  and  they  chaigod 
bim  to  look  to  it,  to  do  nothing  but  what  wOi 
legal,  ^nd  carry  it  with  all  resmMrt  imaginable 
to  my4ord  mayor,  as  the  chier  magislnite  of 
the  city  ;  that  he  shoidd  by  all  means  get  an 
mppearaueo  from  him,  if  ho  oodd,  and  get  the 
ooroaer,  whownt  an  oflbdr  of  tk«  city,  to  go 


whh  hitDy  «id  IW17  ill  ttflngw  ftirly  and  de» 
oently. 

Att,  Om.  ^Yho  gave  these  diroetioos,  Sir, 
do  ton  say? 

Serfetmi,  Mr.  Ptoillon  and  Mr.  Doboia^ 
both  of  them  did. 

Mr.  Ward.  Now,  my  lord,  we  shall  shofP 
tiiat  we  pioueeded  so  fiur  in  the  action  as  to  de- 
clare ;  but  afterwards  apprriiending  oursdvei 
to  be  under  a  mistake,  we  discontinued  ow 
actMm. 

Mr.  WilUamt.  And  the  costs  upon  the  dis- 
continuance were  received  bv  in^r  lord  nayor'a 
attorney.  Here  is  the  declaration  as  it  was 
filed. 

£.  C.  J.  Ay,  it  may  be  tbera  wasa  dodara* 
tion  filed,  but  not  rmiiarly. 

Mr.  WUUams.  My  bird  mayor  after  ap- 
pcaieo. 

L.  C.  J.  How  doth  that  appear  in  cvi- 
deooe?  For  the  eorooer  says  he  himself  wad 
in  custody,  and  knows  no  more  of'  tlio  naattetf 
afterwards. 

Mr.  WiUiami,  1  beliere  yoor  lordship  dotk 
remember  there  were  many  motions  made  ii| 
court  about  this  matter,  on  the  one  side  and 
the  other,  and  at  length  in  court  it  was  oompro* 
mised,  and  my  k>rd  mayor  pconnsed  to  give  wm 
appearance. 

L,  C.  J.  Prove  what  you  can  *,  prove  tbo 
appearance  entered,  and  dedarlition  received* 

Mr.  Wiliiam.  My  bird,  I  only  oflhr  this  an 
an  evidence  of  an  appdarance. 

L.C.  J.  A  record,  1  know,  is  a  good  and 
firir  evidence,  shew  that  if  you  can. 

Mr.  Ward.  It  is  not  osoal  to  dedare  till  tbo 
defendant  appears. 

L.C.  J,  A  declaration  may  weD  bo  npott 
an  appearance ;  but  becanse  it  cannot  be  good 
without  an  appearance,  therefore  it  oaanot  bo 
a  sufficient  evidence  of  it. 

Mr.  Ward.  We  will  proTe  the  costs  of  tbo 
discontinnance  paid  and  accepted.  Swear  Bin 
Bater.  [Which  was  dona.]  What  do  you 
know,  Sir,  of  any  costs  that  were  taxed  and 
paid  for  a  discontmuance  in  this  case  ? 

Baker.  My  Wrd,  Mr.  Aston  toU  me,  bo 
appeand  for  sir  WilUam  Pritchard,  then  k>rd 
mayor,  and  had  a  dedaratioo  fi'om  the  now 
defendant's  attorney :  so  1  entered  up  a  discon* 
tinuance,  and  paid  the  ooatt,  and  bavo  Mr. 
Aston's  receipt  for  them. 

L.  C.  J.   He  says  weH.    Go  on  then. 

Mr.  Wiiimm.  My  lord,  it  is  a  thing  thift 
hath  frequently  happened,  that  after  a  man  hat 
brought  an  action  against  another,  he  finds  he 
was  mistaken,  and  both  no  csBUse  of  action,  and 
therenpon  lolin^uisheth  his  suit:  hot  sure  that 
will  notmakohim  liablotoasnit         « 

JL  C.  /.  Well,  prngr  g*  «t  •»**  yw"  ©^ 
dence.  • 

BIr.  Wa^.  My  lord,  woaA  net  now  oAiing 
to  try  the  right  of  electMMi,  though  that  really 
was  the  fbun&tlon  of  the  action  that  we  brought, 
but  wo  appithouded  that  gotestion  to  be  dMer- 
■nnod,  and  wo  ao^pnened  in  it,  when  timttrisi 
Now,  my  lord,  we  shall  ahew/r' 
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mppnkeodiog  oaraetTcs  reaUr  chosen,  w«  did 
Id  ft  due  course  of  law  tuetbrtti  our  Haodamus, 
divectad  lo  the  plaintiff  and  the  aldermen ;  and 
there  ia  a  return  made.  I  pray  these  may  be 
md. 

The  Mandamus  and  Return  were  read. 

• 

Mr.  WillUm.  Then  that  which  we  ahill 
mux  ahew,  ia  the  grounds  and  reas5na  why  we 
Ihaiighl  this  return  was  fiUse,  and  thereupon' 
brought  our  action.  We  shall  shew,  that  at  a 
ffanmoa  hall,  held  for  the  dection  of  shertfls, 
Iha  defendant  was  in  nomination,  and  had  a 

Kit  number  of  hands  and  voices  for  hint 
y,  call  Mr.  Gilbert  Nelson,  Mr.  William 
Wightaaan,  and  Mr.  Iieonard  Robinson.  [Who 
ntt  ftjppaared  and  were  sworn.] 

Mr.  Wurd,  Mr.  Ndsoo,  pray  were  you  at 
tho  Common  Hall  for  election* of  shenfis,  in 
(Imyear  168SP 

'    'Nilnm.  I  was  at  tlie  Common  Hall  in  June, 
i68t,  OD-Midsummer-day. 

Mr.  Wiiiiam.  Pray,  8ir,  will  you  tell  us  who 
were  then  in  nomination,  and  how  they  did 
MoeeedP 

Nebon.  There  were  in  nomination  for 
■hariffa,  he  that  is  now  sir  Dudley  North,  then 
Mr.  North,  Mr.  Box,  Mr.  PapiUon,  and  Mr. 
Dubois. 

Mr.  WmriL  Pray,  Sir,  who  had  the  minority 
•f  hands? 

Neiion.  I  did  see  the  poll  books  after  they 
%rere  cast  up. 

Mr.  WilHami.  But  did  you  obserf«  the  hold- 
intf  vp  of  the  hands? 

Aeffofi.  Upon  the  holding  up  of  the  hands, 
the  election  was  by  the  sherUn  given  to  Mr. 
Ftoillon  and  Mr.  Dubois. 

Mr.  WilUanu.  But  pray,  Sir,  upon  your  fiew, 
and  in  your  judgment,  were  there  many  hands 
Ihr  Mr.  PapJlon  ? 

Nelton,  1  guess  there  were  the  most  hands 
lor  him  and  Mr.  Dubois. 

Mr.  WartL  What  say  you  then  to  the  sum- 
ning  up  of  the  poll-books,  that  yon  spoke 
of? 

Nelson,  I  did  see  the  books  afler  tbey  were 
oast  up. 

Mr.  Ward,  Was  there  a  great  number  fi>r 
Mr.  PSpiUon  ? 

Nelson.  Yes,  there  was  the  grealest 

Com,  Serj,  What  books  do  you  mean,  Mr. 
Nelson  ? 

Nelson,  The  books  in  the  sherifPs  custody, 
8lr. 

Om.Serj,  But  did  you  see  my  books  ? 

Nelson.  That  was  upon  the  second  poll. 

Mr.  Ward,  Then  which  is  Mr.  Wight- 
man? 

Wightmsn.  Here  I  am.  Sir. 

Mr.  Ward,  Were  you  pressBt  at  this  com- 
iDon-hail?  Did  you  see  this  eiectton? 

Wightman.  I  can  say  notlung  to  the  dec- 
lion. 

Mr.  Williami,  Were  you  at  the  Cornmen- 
Hall  on  Midsummer-day,  1682  ? 

WiglUtmint  I  caoMl  say  tfaat^  (9ir.    - 


Mr.  Ward,  Then  what  is  it  you  oan  say  to 
this  matter  in  question  ?    Did  you  take  any 

Wighimau,  f  did  take  the  poll  in  oneof  tho 
books. 

Mr.  Williams,  Was' there  any  number  for 
Mr.  PapUbn? 

Wightnun,  Ther^  were  S400  and  odd  ftt 
Papillon  and  Dubois. 

Mr.  I%onmson,  Who  were  in  nomination,  sir  f 
Who  were  the  persons  polled  for? 

Wiehiman.  Sir  Dudley  Noitii,  Mr.  FapDhia, 
Mr.  Dubois,  and  Mr.  Box. 

Mr.  Ward,  What  say  you,  Mr.  Robiasiw  f 
Were  you  at  this  commou-hall,  in  1689  P ' 

Hobitison.  Yes,  I  was. 

Mr.  WiUiains,  Who  were  named  to  heriterift 
then?  -T 

Robinson.  "Sir,  North,  now  sir  Dudley  Norths 
Mr.  Ralph  Box,  Mr.  Thomas  PtipiUon/aad  Mf! 
John  Dubois,  they  four. 

Mr.  Willimms,  What  number  ha^  Mr.  f*^ 
(nllon  fiMT  him  ? 

Ro^'nsofi.  I  never  saw  the  pell. 

Mr.  Ward.  But  upon  the  new  in  thehsif 
in  your  opinion,  did  yoa  look  upon  it  as  a  douhl« 
ful  case  whidi  was  eleeted  P  ^       '    ' 

Ro^'ntoii.  By  the  hands,  I  |aHta[ei  tiM  ipa'*^ 
jority  was  much  more  forMr.  PSfiVon  aot 
Mr.  Dubois,  than  fhr  the  other  two. 

Mr.  Williams,  So  you  think  i^  your  jndg* 
ment? 

Robimom.  Upon  my  oathy  that  was  my  opi* 
nion. 

Mr.  Williams,  WeH,myloid,  wemustresl 
it  here,  unless  they  give  as  fhrther  ooeasioii* 

Au.  Oen,  You  say  the  majority  was  ftr 
Papillon,  and  Dubois :  pray  was  the  dlectkni 
declared  at  that  time  by  the  mityor  and  a(rler- 
men,  or  was  there  a  poll  demanded  P 

Robinson,  Mr.  Attorney,  first  the  question 
was  put  for  the  persons,  tnen  the  sherifRi  de- 
clared their  opinion,  ana  a  poll  was  demanded, 
and  a  poll  was  granted,  and  the  sberifib  went 
vnth  the  common  seijeant  up  to  the  court  of 
aldermen,  and  acquainted  them  with  it;  and 
then  they  all  came  down  again,  and  dechire<| 
that  thei«  should  be  a  poll. 

Sol.  Oen,  Who  were  the  sherifis' then,  pray 
Sir?  »r   J 

Robinson.  Mr.  Alderman  Pilkington,  and 
Mr.  Samuel  l%ute ;  and  in  the  evenrog,  after 
the  poll  was  closed,  the  books  were  numbered 
up,  the  sheriff^  came  down  upon  the  hustings, 
and  declared  the  numbers ;  and  then,  as  t  re- 
member, the  numbers  declared  for  Mr.  Papil* 
Ion  and  Dubois  was  above  9000,  and  the  nulaf* 
ber  declared  for  the  other  two,  was  some  hun- 
dreds under  8000. 

Mr.  Ward,  My  lord,  we  leave  it  here. 

X.  C,J.  Will  you,  that  are  for  the  plaintiff; 
8^  any  thing  more  to  it  ? 

Att.  Orn.  Yes,  my  lord,  we  have  more  eri- 
dence  to  bring  in  answer  to  what  thry  havo 
brought  here.  My  lord,  that  which  they  would 
excuse  themselves  by,  is,  that  ^erc  u-as  a  pro- 
btUe cause;  but  that  wfli  hH  them,  if  it  1m 
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but  olMiH-Ted  wbf  t  doth  ippear  upon  their  own 
evidence.  It  it  trae,  where  a  man  haib  a  pro- 
bable riffht,  be  ma/  sue.  But  this  matter  dere 
conten£d  for,  wes'never  such  a  right  as  a  roan 
may  sue  for.  No  man  can  ever  shew,  'that 
for  ibe  ttfarieralty,  an  office  of  burden,  an  of- 
fice of  hazard,  and  an  office  of  charge  and  ez- 
psDce,  any  man  did  ever  sue,  50  little  ground 
of  reason  had  they  to  brin^  this*  action  tor  this 
•ffice.  And  then  for  their  title  to  the  office, 
that  will  appear  but  very  wcsk.  They  pre« 
tad  tliat  my  lord  mayor  and  aldermen  could 
not  try  the  right  who  \»as  elected  truly  and 
rightfully,  and  they  bring  this  action  to  try  it, 
and  then  tliev  produce  some  of  the  men  that 
held  op  their  nauds,  uimI  in  their  opinions,  gen- 
tlemen, thev  say,  tlie  election  fell  upon  PapiU 
lon  and  Dubois,  liut,  gentlemen,  that  my  lord 
will  tell  you  is  nothing  at  all  of  title,  but  a  poll 
was  demanded,  and  by  tliat  it  must  be  dedJed. 
Then  one  of  their  witnesses  tells  you  a  story  of 
vhattbe  sheriffs  did  upon  tlie  poll:  but  all 
that  is  nothing  too.  For  we  tell  you,  and  shall 
prove  it,  that  those  sheriffii  did,  in  a  riotous 
nanoer,  assume  and  take  upon  thenuielves  the 
upieme  government  of  the  City,  and  wouki 
liave  excluded  my  lord  mayor  from  it.  But  all 
their  proceediugs,  and  all  that  they  call  a 
mU,  was  void,  and  can  make  no  title  to  auy 
Uiing  at  all.    It  was  a  bare  dispute  of  a  factious 

ry^  to  subvert  the  orderly  government  of 
dty.  There  was  no  probability  of  title 
^r  d^  coukl  be  gained  by  it  For  the  chief 
.magistrate  of  the  city,  for  the  time  bdng,  ever 
4id  direct  the  poll,  and  all  the  prooeedinfjfs 
upon  election  of  officers.  And  when  he 
w  80  in  this  case,  we  shall  prove  to  you  there 
was  not  any  considerable  number  (that  is,  not 
twenty  men)  to  give  any  pretence  of  title  to 
this  ^[entleman,  that  thus  sued  for  this  office. 
But  uideed  in  tliat  most  riotous  assembly  one 
9i  them  that  ever  was,  they  do  pretend  to  be 
elected :  but  we  shall  shew  that  for  that  riotous 
assembly  they  were  couvicted  here  as  rioters 
upon  an  information,  and  fined  to  the  king  for 
iL  And  I  could  tell  them  of  a  like  case  of  an 
illegal  title  ;  a  man  goetli  by  a  false  oath  to 
get  a  possession  of  ^khIs,  takes  out  a  capias, 
and  with  others,  getting  into  a  house  to  arrest 
the  "party,  he  Uion  camus  away  all  the  goods, 
and  upon  tiiis  possession  would  set  up  a  pre- 
tence of  title.  But  upon  an  information  for  a 
dot,  he  was  severely  punished  lor  it.  Mr.  Ps- 
^llon,  if  he  had  thought  he  had  had  a  good 
title, -or  cause  to  bring  this  action,  he  would 
have  employed  better  instruments  to  have  pro- 
ceeded m  it.  The  attorney  he  makes  use  of, 
who  is  it  but  Mr.  Ooodenough  ?  One  who  did 
not  I'tye  within  the  city,  nor  had  any  thing  to 
do  in  it,  till  brought  into  office  as  the  great  in- 
strument <»f  Mr.  Bethel  in  his  actions,  and  a 
great  plotter  in  the  late  horrid  and  dmdful 
conspiracy.  And  this  cause,  how  is  it  ma- 
naged ?  Not  by  any  counsel  of  worthy  men  of 
the  robe,  or  grave  dtizens,  but  by  a  cabal  of 
thirty  or  forty  rioters,  most  of  tnem  in  the 
ptodamaluMi  proscribed  as  traitors,  and  nm 
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away  from  justice  opon  the  discovery  of  the 
plot.  All  this  spct^ki  nuibce,  and  theu  orst  of 
malice,  the  thing  itself  speaks  it,  to  pretend  a 
title  with  so  litUe  or  no  ground.  For  you 
pUinly  observe,  there  is  no  title,  Irat  this  riot* 
oos  assembly  to  ground  their  pretecces  u|»on. 
In  the  pmsecutien  of  this  actiim  there  was  no 
order,  whatsoever  they  pretend,  for  to  take  an 
appearance,  I  mean  by  those  that  really  were 
at  the  bottom  of  the  dssign.  For  the  forty 
men  at  the  consult  at  Russd's  did  not  meet,  10 
be  sure,  to  give  onler  for  an  appearance.  No, 
they  had  oSher  work  to  do.  An  appearance 
wouM  not  do  thdr  work :  for,  as  Mr.  Keeling 
at  large  could  explain  it,  they  took  all  oppor- 
tunities to  rise  and  make  a  nmtiny,  and  take 
advantage  of  the  mobile  and  disturbances  to 
bring  about  thdr  main  plot.  They  did  not 
care  iive-penoe  for  the  appearance :  but  wheu 
the  soldiers  were  up,  then  the  plot  was  sfioil- 
ed,  and  then  my  lord  may  go  home,  it  he 
will.  Gentlemen,  we  shall  prove  what  I  have 
opened  to  you,  though  I  am  persuaded  not  one 
of  you  but  know  it  as  well  aa  I. 

Sttl.  Gen,  Shew  the  records  of  the  coevio- 
tioti  of  the  riot. 

L,  C.  J.  Hold,  Mr.  Sdidtor,  I  tdl  you  be- 
fore  hand,  that  as  I  stopped  them  from  urging 
the  trial  lor  the  riot  as  any  dtienuination  of 
tlic  right  of  election,  or  as  any  way  a  tending  to 
the  question  now  before  us  ;  so  I  must  not  let 
you  ndther  enter  iuio  that  matter,  llie  biui- 
ness  of  the  indictment,  conviction,  and  sentence 
upon  the  rioters,  makes  nothing,  either  to  the 
right  of  dectiou,  or  this  ri;;ht  of  action.  And 
therefore,  as  I  said  to  Mr.  Want,  it  was  no- 
thing to  the  pur|>osti  to  mention  it  on  that  aide : 
so  it  is  to  no  pur|»oHe,  1  must  tdl  yon,  lo  men* 
tion  it  on  the  otlier  side.  For  it  was  no  deter- 
mination of  the  |K>iDt  of  right  one  way  or  otlier. 
And  he  could  nut  gi\  c  it  in  evidence,*  that  that 
was  a  litigation  ot  the  matter  in  disputis  and 
upon  the  decision  of  that  indictment  (till  which 
he  ap|»rehended  he  had  a  rf«riit)  he  found  it  was 
agunst  him,  and  so  dehlstfif.  No,  the  right,  I 
say,  was  not  at  all  aflectod  by  that  trvu,  one 
way  or  other.  For  admitting diey  bad*  right, 
or  you  had  a  right,  yet  tiie  gaining  your 
rigfit  must  not  1^  attempted  in  a  wrqugful 
manner,  but  they  had  a  lawful  way  to  eome 
by  theur  right,  and  if  th(*y  pursiu:d  that,  well 
and  good  ;  if  not,  then  iho}  muse  take  what 
comes  of  it. 

Att,  Gen.  My  lord,  that  light  was  inusted 
on  by  tliem  as  the  probable  ground  of  their 
action  ;  and  that,  we  say,  was  uo  right. 

L.  C.  J,  Therefore  it  is  to  no  purpose  to 
urge  it. 

Sol.  Gen.  But,  my  lord,  with  snbmisiaon, 
our  answer  to  their  title  is,  that  there  was  uo 
colour  of  pretence ;  and  this  conviotion  proves  it. 

£.  C.  J.  No,  Mr.  Solidtor,  that  is  nut  any 
evidence  one  way  or  other. 

Sol,  Gen.  If  yoqr  lordship  please,  it  de- 
stroys their  very  title,  which  is  the  number  of 
tlM  poll. 

Ih  C.  /•  Lofd  I  tin  Hoiog  it  as  plato,  fni« 
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flenen,  as  any  thipff  can  be«  Yon  or  tbey 
may  have  a  good  title»  and  yet  do  a  thinof  that 
banlawful  to  bripr  the  title  into  poKbcsaion. 
But  then  tlie  ininiihiog  yon  for  thut  nniaivful 
aet  is  not  an  evidence,  either  agmiost  or  for  the 
title,  nor  doth  determine  it  for  yon,  or  o^nst 
you. 

Sol\  Gen.  My  lord,  Mre  inibmit  to  your  lord- 
diip's  directions  in  it.  But  then  this  we  say 
to  It,  the  question  now  is  reduced  to  this  jioint : 


hich,  sneaking  of  the  eonstitntion  of  the 
I  oominon-lwli  for  the  election  of  sheriffs,  says, 

*  First  of  all  the  mayor  shall  choose  one  of 

*  the  sheriffi  fot  Londoit  and  Middlesex,  foe 
'  whom  he  will  answer ;  And  then  the  com* 

*  monalty  shall  choose  anbther  to  join  with 
'  hun,  lor  whom  they  will  answer.  And  if 
'  there  arise  any  difference  hetween  them,  who 
'  is  elected,  or  not  elected,  it  shall  be  dd^- 
'  mined  in  the  same  manner  as  it  is  in  com* 


whether  there  were  any  prohable  canse  tor  the  =  *  mon  council.'  This  is  all  the  notice,  that  I 
defendant's  suit  a^inst  the  plaintiflff  They  [  find  in  any  of  the  city-boc^s,  that  kmks  like  A 
ha?«  insisted  upon  it  that  there  was,  from  two  :  dcciding^tue  election,  when  dispuied,  by  m  poB; 
ffronnds.    Tlie^  call  witnesses,  who  declare  I  Now  in  another  chapter  of  that  book^  whera- 


dearly  gone  »y  inis  ( 
iingle  point,  whether  the  election  wa^  deter-  {  *  vei-ally,  what  tlieir  opinion  is,  wliich  is  by 
mined  upon  that  holdinfif  up  of  the  hands,  or  ;  '  way  of  poll  at  this  day  when  we  had  a  com- 
they  went  to  a  poll  to  decide  it?  If  they  wint  j  *  mon-oouncU.'  fiut  till  that  time  that  the 
to  a  poll,  then  it  is  c!ear  the  rii^^ht  of  election  ;'  poll  was  between  Mr.  Jenks  and  sir  Simon 
was  not  determined ;  and  he  could  have  no  |  Lewis,  I  never  knew  any  poll  tor  shoifb,  and 
right  to  be  sheriff  upon  the  liolding  up  of  the  |  that  poll  was  taken  immcoiately  by  tellinff  one 
hands.  Then  they  went  a  Ihtle  furtlier,  and  i  and  tne  other.  For  my  lord  mayor  and  uder- 
offered  in  evidence  the  sheriffs  poll  books,  or  ;  men,  as  soon  as  ever  they  come  upon  th» 
the  numbers  taken  tnit  of  them,  wherein  tliey  j  hustings,  make  proclamation  to  have  me  live* 
•ay,  the  majority  was  for  Mr.  Papilkm,  and  so  ,'  ries  attend  for  such  elections,  and  then  with- 
thereupon,  say  they,  we  broug^it  our  action.  I  draw,  and  leave  the  sherifi^  and  the  common 
Now,  to  that  objection  it  is  proper  for  ns,  with  I  Serjeant. 

•ubmission,  my  lord,  to  answer  it,  that  that  j      Att.  Gen,     Sir,  the  course  is  reiy  wdl 
can  be  no  manner  of  canse  of  action  in  the  I  known,  I  suppose,  to  the  gentlemen  of  the 


urorld  ;  because,  say  we,  that  was  no  part  of  ' 
the  election  at  all,  nor  was  it  at  nil  to  goverti 
the  question  of  right  one  way  nor  other,  it  was 
•  number  of  names  tnkcn  out  of  the  regular 
course  upon  elections  by  persons  that  had  no 
legal  authority  ;  nor  was  it  such  a  method,  as 
was  a  foundation  to  ground  any  opinluii  upon 
one  way  or  other,  much  less,  sucn  a  one,  as 
would  be  a  cause  of  action.     These  arc  all  the 


jury.    But  pray,  did  any  persons  poll  at  my 
lorti  mayor's  books  for  Dubois  and  Papillon  ? 

Toicn-Clcrk.  Not  that  i  know.  As  to  this 
pnll,  my  lord  may  Or  caused  the  common- hall 
to  be  adjourned  to  surli  a  time,  and  aiVer  that 
sent  for  the  common -serjeaiit,  and  myself,  and 
required  us  to  !^  get  books,  to  take  the  poll 
for  Mr.  liox,  !>Ir.  Papillon,  and  Mr.  I>uboia; 
as  (<>r  sir  Dudley  North,  he  was  not  to  be  polled 


grounds  they  went  upon.  The  first  by  tljcir  \  for,  he  being  chosen  More,  by  the  prerogative 
own  shewing,  was  nt>  ground  at  all ;  for  there  '  of  the  lord  mayor,  and  my  lord  mayor  and 
was  no  determination  of  the  rif^ht  ii;^on  th.u  i  nldonnen  declared  him  fV.lly  elected ;  and  upon 
tiew,  but  a  poll  ^vas  agreH  upon  :  the  other,  ;  that  he  was  called  out  i>y  piildic  proclamation 
we  shall  call  i«  itnesses  to  provo  was  iire^^iilnr,  :  upon  the  hustings,  to  come  and  take  the  otlics 
and  so  not   le«pil.    Sv/itir  Mr.  To<.vn-C!jrk.  I  upon  him,  as  is  usual  in  such  cases.    But  if e 


[Which  was  done.] 

Att.  Gen.  Pray,  Sir,  will  you  give  my  lord 
and  the  jury  an  account  who  is  to  govern  the 
poll  upon  the  election  of  sheriffs,  or  other  ofii- 
Gi*rs,  at  the  common -hall  P 

Tatcn-Cfrrh.  My  lord,  I  never  knew  a  fmll 
about  sherilfs  till  iibout  five  or  six  years  ei^o  ; 
and  that  was  the  Hr?t  poll  that  ever  I  knew, 
and  it  was  between  Mr.  Jenks  and  sir  JSimon 
Lewis,  and  indend  it  was  the  first  that  rver  I 
did  read  t.f  in  any  time  within  l!iv  city  of  l-on- 
dou.  1  think,  I'liave  seen  tin:  entry  of  all  the 
elections  of  shcrifBi,  that  are  extant  in  our 
books  in  all  times ;  and  I  think,  I  did  never  see 
in  any  of  those  entries  one  poll  that  was  ever 
taken  for  sheriff^ ;  it  is  only  mentioned,  Such 
mn  onb  elected  by  the  ma\orf  by  prerogative, 
and  such  an  one  by  the  commonalty.  Among 
other  books  of  the'city's,  there  is  an  old  hook, 
that  is  called  by  the  name  of  Liiber  Albiis, 

VOL.  X. 


hii'l  direiiions  to  pro^ifk;  books  to  take  the  poll 
for  31r.  Hox,  Mr.  Papillon,  and  Mr.  Dub«Ms; 
nnd  we  did  so,  and  took  the  poll  for  these  three 
gentlemen,  and  n))on  closing  of  the  poll,  we 
Til  of  us  sealeit  up  our  Imk>ks,  and  delivered 
them  to  my  lord  mayor,  and  at  a  common- 
hill  alitrwan^s  he  did  tir<.Iare  Mr.  l»ox  to  b« 
cliuEJMi  the  other  slurifl",  to  l»c  joined  with 
sir  lin^l!;  y  N'lth  :  the  pi  II  was,  as  il  always 
oui'!:ttc  I't*,  hv  ihcdiri<:ti<in  *^t'  my  lord  mayor, 
and  ih«  ihori-i'-^  are  bvi  of'iicrs,  and  uot  th« 
judii^cs  av:  1  managers  of  the  poll,  without  my 
lonVmay'T'H  direction. 

L.  C.  J.  yWiVLi  say  ycm  to  it^  gentlemen  f 
Have  you  any  more  evideneeP 

h»crj.  Mat/nard.  My  I^rd  and  Gentlemen  ; 
Hi  re  has  lH*en  mucli  said  in  this  cause  that  is 
nothing  to  the  purpose.  As  particularly,  that 
which  the  plaintifTs  counsel  did  last  insist 
upon,  who  took  the  poll,  and  who  had  right  to 
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take  the  poll  or  not,  is  not  any  thing  to  tliis 
question :  this  action  is  not  at  all  concerned  in 
that  matter.  For  what^focver  the  dispute  was, . 
and  whichsoever  l»ad  the  rig4it,  and  because  it 
was  a  dispute,  some  it  may  be,  could  not  poll 
at  the  one,  and  others  would  not  |k>II  at  the 
•ther,  yet  the  litUnjfupof  t\ro  thousand  hands 
might  make  him  think  tliat  he  wus  chosen 
aherifi*;  and  there  lies  the  clause  of  his  action, 
hia  apprehension  of  a  ri&fht :  your  kinlship  diil 
object  this  to  us,  Whoever  botore  brought  hbch 
an  action  as  ours,  und  did  sue  to  l*o  sheritT  of 

Landon,  a  place  of  char(>fv  and  trouble  7 

L.  C.  J.  No,  1  did  not  make  it  as  any  ob- 
jection. I  asked  your  witness,  Cornish,  that 
qiiestiuu  indeed,  for  some  reasons  that  I 
know. 

-  8tirj.  Muymird.  That  may  be  olijectcd  in- 
deed to  the  prudence  uf  iny  clieul,  Mr.  Pa- 
pilkm,  to  desire  such  aif  oliice :  but  that 
proves  nothins;  of  malice  in  him  ag'ainst  the 
plaintiflT,  for  if  he  were  never  so  nnwise  as 
t0  4lesire  it,  if  Iir  had  a  riu^lit  to  it,  or  tliout^ht 
'be  had,  it  is  not  a  luulicious  thiii«>;  in  the 
eye  of  the  law,  fur  him  to  take  his  legal 
course  tor  it.  Antl  thru  the  ubjection  that  is 
made  of  the  iiMtruinents  that  were  used :  our 
attorney  (StHMleuoui^h  is  in  a  plot:  \\  hat  is  that 
to  lis  !*  There  is  .not  tlie  least  suspicion  upon 
us.  lie  is  a  hiul  man :  but  that  ilotli  nut  make 
alibis  cli: 'Ills  bad.  Hut  the  question  now  be- 
fiire  vou  is,  tirst,  W  hetlK:r  there  were  any 
probability  of  a  eau'ie  of  action?  Secondly,  If 
•there  were  not  a  probable  cause;  yet  whethiT 
that  action  was  ^roundetl  upon  malici*  ?  W  Uai 
aaalice,  I  pray,  is  tiiere  in  this  against  my  lurd 
mayor,  t<i  desire  an  appearance  of  him,  witcn 
it  is  conecni'ett,  tiion:;;!!  U|K>n  mistake,  that 
there  is  cause  of  action  atjfainst  him  '.'  We  did 
Bot  press  him  tu  t^ite  r.M  Irail  to  our  action,  or 
tliveateii  else  to  arrest  iiim  :  no,  it  was  a  de- 
cent rather  than  an  irreverent  ap]>licution  tu 
bim.  If,  tlien,  there  Im'  not  both  cun<'urrin^, 
want  of  title,  or  probable  caus;^  aiid  malice 
loo,  this  action  of  the  plaintitl's  is  without 

frouud.  No  man,  that  lias  any  sense,  if  he 
nows  he  has  a  clear  title  a;if:iinst  him,  will 
brin<|  an  action ;  bui  thont^li  it  shouM  lie  clear 
•i;;iiinst  him,  v^l  if  he  do  hriu]^  an  action,  but 
not  v<x:aiunsly  and  maliciously,  that  cannot 
eubj;ect  him  tu  an  action  ;  that  would  friuhteu 
men  from  briii;{in^  aotions  upon  ilunUful  mat- 
tei:9,  which  certainly  is  hiMful  lor  any  man 
to  do.  Now,  what  iiialin.>  is  ]»ro\eil  in  the  ile- 
fendunt  ag-jinst  the  plaintifl',  thejniy  here  are 
judges  of.  If  we  were  criminal  in  the  manner 
of  our  proceed! u!;i!,  they  might  eoino  beibre 
your  lordsliip  in  another  way  ;  but  sure  this  is 
not  the  way  ;  and  if  it  should  Ixi  actional,  and 
we  likewise  suhjcH.'t  to  be  punished  as  a  cri- 
niinal,  then  we  should  snifer  twice  f;»r  the 
aaine  lUult.  Now,  grntleuicn,  u|K»n  this  ajtion 
we  are  not  to  Ik*  timtd  ;  butility,  ilthev  can, 
axe  to  shew  what  damages  tlie  plaint ii."  sus- 
tained hy  our  action  ;  and  if  what  we  h:.%  v  said 
do  not  satisfy  you,  that  w<i  had  probalik*  reason 
fiir  what  wt:  didy  then  you,  u|iou  your  ouihs, 


are  to  give  him  what  danoages  you,  -in  your 
coiisoienc*es,  think  he  has  rec*eived  by  it. 

Mr.  Williu/iti.  My  lord,  if  your  lorijship 
please,  1  Would  ask  one  question  of  Mr.  Town- 
clerk,  as  to  the  right  uf  managing  the  elec- 
tion. 8ir,  you  have  obser^etl  many  comiiion- 
halls  for  elections  ? 

'lowncurk.  Yes,  Sir,  I  hare  fur  these  twelve 
years. 

Mr.  li'ifiiams.  Did  the  common- hall  ever 
go  to  a  |ioll  u|Nm  an  election,  before  lliis  time 
that  you  know  of/ 

TmcHcUrk.  Never  but  once  for  the  elections 
of  tlierifls,  1  say. 

Mr.  Williawi.  I  speak,  Sir,  ofanysortof 
poll ;  for  I  suppose  you  do  not  call  the  holding 
upof  liandsa|ioll. 

l^oKHcLik.  Mr.  Jenks^s  poll  was  the  first 
tliat  eier  1  knew  forsherilTs. 

.Mr.  W'iliiasns.  Well,  Sir,  was  that  managed 
hy  the  sheritrs,or  by  luy  lonl  mayor,  or  by  you, 
and  the  connnon  Serjeant ;  or  w  ho  was  it  by  ? 

TiMiHcIctk.    Sir,  the  mayor  ami  ahlermeu 
withdraw,   and  hmve  tlie  siieritTs  to  view  the 
election  by  the  hands  ;  and  the  conmion  Ser- 
jeant proiiounds  the  question,  '*  So  many  of 
you  as  will  have,**  te. 

Mr.  Wiliiamt,  By  wliose  direction  doth  he 
proiH>und  the  question,  pray? 

TiHim  Icrk.  By  the  direction  of  the  common 
hall,  1  take  it.    . 

51  r.  Williums.  But  if  a  qucstiim  do  aiise 
u|H>n  an  election,  so  tliat  it  cannot  be  decided 
hy  the  \  iew,  but  they  go  to  a  poll,  who  is  to 
manage  that  poll  P 

Touttderk,    The  officers  of  the  city,   hy 
direction  of  the  lonl  mayor. 
>    .Mr.    IVifliaws.  That  poll  you  speak  of,  for 
Leu  is  and  Jenks,  was  that  iiuinaged  hy  any 
body  but  by  the  sherilfs  ? 

Tttanckr/i.  It  was  managed  by  the  sberiils 
and  the  conuuou  serjeant,  in  the  accustomed 
manner. 

Mr.    WiliitiMfi.    ilttw !    io   tlic  accustomed 
manner,  w  hen  you  say  that  was  the  tirst  that- 
ever  vou  knew? 

Tounclerk.  It  was  so  for  shcrifis ;  but  there 
have  been  polls  tiir  other  officers. 

L.C,J,  Why,  Mr.  Williams,  every  body 
knows  that  wellcMiough,  that  the  sheriflSi  are 
conceincd  in  tin*  management  of  the  election, 
or  the  jN>ll,  as  all  tim  recst  of  the  officers  of  the 
4-ity  are,  umler  my  lord  mayor;  and  the  com- 
mon Serjeant  consults  with  "the  bherifl's  otlicers 
and  people  about  him,  upon  tlie  view. 

31r.  WiUiams.  I'liiy,  Sir,  do  \ou  remember 
tlic  ehiction  of  3lr.  Bethel  and  Afr.  Cornish  ? 

Tou  iuUrk.  Yes,  Sir,  tliere  was  a  poll  thera 
too  ;  that  was  the  \ear  after. 

Mr.  l\'i!lui/iiA.  W' ho  managed  that  |>oll? 

TniLucUiU.  The  slieriifk,  and  the  common 
sei;i»ant,  and  I,  did  agree  tt»  take  it  thus  in 
two  kjoics,  \>  hcrtof  one  was  with  the  one  uhc- 
riif,  and  tije  otiier  with  the  other  sheriit,  at  \L< 
two  tr.ds  of  the  haj?. 

2\lr.  ]ViUiams,  That  was  taken  in  wiiLi^k;. 
Sir,  was  it  not  ?  . 
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.  Tawmcierk.  Yea,  Sir,  that  otlier  of  Jenks  was 
•nly  by  telling. 

Mr.  WUliamt,  WereyoaooncomedintakiDg 
that  poll? 

Ibwttcifrk.  I  did  aulstatit  one  day. 
•  Mr.  Wiltiamt.  Who  ordered  yuu  to*  take  the 
poll  that  day? 

ToKHcUrk.  Truly,  I  did  concern  myself  as 
little  as  1  could  in  those  thintf^ :  what  reftort 
wasinadc  to  the  court  of  aldenncn.  1  cannot 
leil ;  hut  one  day,  comings  into  the  hall,  I  had 
no  mind  tocfincern  uiyaelf  in  it ;  but  some  gen- 
tlemen did  pray  me  to  go  up  to  the  |>oll ;  and  1 
did  iru  up. 

Air.  li'ifit4im9.  Sir,  upon  yuur  oatli,  did  the 
frhenfi's  dircHi  you  to  take  it  ? 

Toxftcferk.  I  really  think  they  did  not. 

Air.  IVtliiams,  Did  my  lord  mayor  direct  you  ? 

Toarncierk.  No,  Mr. 

Mr.  WiUiamt,  Did  the  sherifTs  manage  it  ? 

Common  Serj  I  did  it  by  sir  Hobert  C&y  ton's 
•nker,  who  was  then  lonl  mayor.  ^ 

Mr.  Williams,  My  lunl/all  that  vesav  to 
it  is  this,  we  are  -not  now  proving  our  right 
upon  which  we  brought  our  action ;  that  we 
Mibmit  unto,  it  is  against  us,  we  must  agree 
it :  but'be  the  right  one  wav  or  other;  yet  we 
might,  from  a  supposed  right,  have  a  probable 
cause  of  action.  It  seems  to  be  a  doubtliil 
business,  bv  all  that  Mr.  Tovi-nclerk  has  said, 
who  has  the  right ;  for  all  he  knows  of  the 
constitution  is  irom  Liber  Albus,  and  that  ik 
somewhat  dark.  You,  gentlemen,  hear  what 
is  said ;  the  thing  was  a  (question  of  H\  e  or  biz 
days,  and  a  puzzling  one  it  seems ;  and  there- 
ihre  we  might  be  misled  into  an  apprehension 
that  what  the  sheriffs  did  was  right,  and  so  not 
at  all  concern  ourselves  with  ivhat  iny  lord 
mavur  did 

L.  C,  J.  Mr.  Williams,  yon  talk  of  that  you 
do  not  understand  ;  for  my  lord  mayor  was 
not  there  at  that  time  of  Jcnks's  poll :  I  uas 
common  stTJ(*ant  myself,  and  1  know  the  she- 
hfls  have  iiotbiu*^  tu  do  with  it. 

Mr.  WiUiamt.  It  should  seem  by  Mr.  Town- 
clerk  tu  be  floubtfiil,  soniutimi'S  one,  and 
aoinctinu's  another  did  direct  the  takin;;  of  the 
pnil. 

L.  C,  J.  But  you  are  out  still.  But  for  all 
that,  this  is  nothing  to  your  right  of  action,  one 
wav  or  other. 

Mr.  Williams,  My  lonl,  I  must  lay  it  liere, 
it  was  a  doubtful  thing,  and  wc  brought  our 
action  tu  try  the  right ;  but  ufllcrwards  con- 
ceiving we  were  out,  and  had  no  riyht,  we  dis- 
continued and  desisted. 

L.  C.  J.  It  was  so  far  from  being  their  right, 
that  I  dtsire  you  to  call  me  any  one  witness, 
tiiat  can  sav,  before  Jenks^s  time,  there  was 
ever  a  poll  tor  sheriffs,  or  such  a  thing  thought 
of. 

Mr.  William$.  We  were  under  an  apprehen- 
sion of  a  right  in  them. 

L,  C  J.  I'here  could  be  no  colour  for  any 
such  aporehension  in  ihc  world. 

Air.  Williams.  We  must  submit  to  your 
lordbbip's  directions. 


was  I  or 


Alt,  Gen.  Sodowe. 

Ser).  Maynard,  W  hether  this  action  brooglil 
bv  us,  was  malicious  ? 

Mr.  Ward,  My  lord,  Air.  Attorney  doth 
challenge  the  defendant  to  shew  that  hiaactioa 
was  brought  by  advice  of  counsel ;  we  shall 
shew  it  was  with  good  authority  of  counsel. 
Air.  Baker,  can  you  tell  whether  it  was  by  any 
advice,  aud  whose? 

Air.  Baker.  It  was  by  the  advice  of  Mr. 
Tlionipson,  Air.  Poilexfen,  and  Mr.  Wallop,  as 
1  have  heard. 

Att.  Gen.  But  you  bear  what  Keeling  says, 
there  was  a  party,  that  were  at  a  consult  about 
it,  and  tiiat  were  concerned  in  it. 

i!>ol.  Gen.  Aly  lord,  we  have  done  on  both 
8id€^s,  I  think,  and  submit  to  your  lordship's 
direction  in  it. 

L.  C  J,  Will  any  of  you  say  any  thing 
more  ? 

Air.  WilUamt,  No,  my  lord,  wc  have  done* 
we  leave  it  upon  this  evidence  to  your  lordship 
and  thejury. 

Att.  Gen,  Afy  lord,  we  have  no  more  to  laj 
for  the  plaintiff. 

L,  C,  J,  Then,  grentlemen  of  the  jury,  af 
my  brother  Alaynard  said  in  the  beginning  of 
his  defence  in  this  cause ;  so  I  say  now  to  you, 
to  set  all  things  straight  and  right ;  God  for- 
bid, that  any  heat,  or  transport  of  the  tiroes, 
should  bring  us  into  that  condition,  but  that 
every  subject  of  the  king's,  that  halh  a  light 
of  bnnging  an  action  at  law  against  another, 
should  have  free  liberty  so  to  do.  And  tliti 
courts  of  justice  are  now,  and  1  hope,  alwavs 
will  be  so  open,  that  e^  ery  one  that  would  tak« 
a  remedy  prescribed  by  the  law  for  a  wrong 
done  him,  may  be  received  to  bring  his  actioa, 
which  ii*  ti  legal  remedy. 

Aud  1  am  to  tell  you,  gentlemen,  that  much 
has  liccn  said  in  this  case  (which  I  perceive  is 
by  the  concourse  of  pi^ople  a  cause  of  great  ex- 
poctH*iiin,  us  niy  brother  likewise  said,)  which 
IS  not  at  all  to  the  case.  1  am  sorry  trulv  at 
this  time  of  day,  that  we  should  stand  in 
ncc.i  of  such  causes  as  tlie<ic,  to  settle  and  keep 
people  in  their  due  bounds  and  limits.  But 
lliouj^h  many  things  have  been  said  in  the 
cast',  that  are  quite  besides  the  natural  ques- 
tion, yet  they  having  b<;cn  made  dependencies 
upon  that  question,  and  because  it  seems  to  be 
a  case  of  such  expecUUion,  I  think  it  will  bc- 
iH)inc  me,  in  the  place  wherein  1  am,  to  say 
sometliiii*^  to  you,  and,  according  to  the  best 
of  niv  uniin-staniliiiir,  tell  you  what  1  appre- 
hend to  be  the  hiral  part  of  it,  stiipfK-d  of  what 
liath  no  irlutioii  ut  all  to  it.  And  if  I  shall 
oioit  any  thing  that  is  material  on  the  one  side 
or  the  other,  here  arc  gentlemen  that  arc 
learned  in  the  law,  \%ho  are  of  counsel  both  for 
the  plaintiff  and  the  defendant ;  and  I  shall  not 
think  my  sf^lf  under  any  sort  of  prejudice  in  the 
world,  if  they  take  the  hbertv,  as  they  may^ 
freely  do,  to  interrui>t  me,  and  remind  me  of 
what  I  forget,  or  wherein  1  may  mistake. 

For,  Gentlemen,  I  assure  you,  for  my  own 
part,  i  would  not  have  the  law  naite  subsu  vieot 
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to  any  purpose  but  the  exact  rule  of  justice.  I 
tvonld,  to  the  \w%i  of  my  uiifierstaiKiinc.  in  all 
r«UK^  set  vt:r ejus  iffasuKi,  preserve  the  law  and 
file  riff  lit  of  every  man  inriolahle.  I  wouM 
hare  the  \nvr  of  the  laud  to  bo  the  meaiure  of 
my  own  ami  all  tulirr  m«»n*s  actions.  And  I 
hopo  no  rnau  ran  justly  (I  am  sure  I  do  not 
know  thry  rnn)  complain  of  any  breach  or  in- 
?asion  (hat  is  made  in  the  oourts*  of  ju*<tice, 
either  upon  law  or  right.  But  all  those  that 
hB?e  the  administration  of  iustice  C(»inm:tted  to 
them  by  the  g^ovcnuni-nt,  no  behave  themselves 
with  a] I  i'(^uity  an^l  impartiality  towards  all  ihe 
ldiig*s  subjects ;  and  the  law  has  as  full  and 
free  a  course,  ami  justice  doth  ererr  where 
take  place  as  much  as  cau  beiiesirea  by  any 
honest  and  s^ood  nr<>n. 

'  Gentlemen,  in  this  case,  that  yon  now  are  to 
try,  I  must  Hrst  of  all  tell  you,  that  this  busi- 
ness of  the  ri^lit  of  eleciiun,  tuie  way  and  the 
other,  hath  b^i  too  much  ioustcd  on  on  both 
■Met.  And  I  s\Hiak  it,  beraiise  though  I  my- 
self in  my  own  mind  know  \\  iiat  of  it  is  true, 
and  trhat  not ;  yet  I  conceive  it  not  so  proper 
to  be  mentiontdf  iu  this  case,  it  bein^  no  legal 
eridence  to  the  point  in  question.  Now  it  is  a 
duty  incumbent  nponyouto  obsei-ve,  and  upon 
Ihe  court  to  sufler  nothing  to  hi*  urged  so  as  to 
have  any  wein^ht  witli  you,  but  what  Ls  legal 
erklcuce.  That  yoa  are  only  to  mind,  gentle- 
neQ.  80  that  if  1  mention  to  you  any  point  of 
Itttit,  that  hath  not  been  eiven  in  eridence,  as 
-having  a  troe  relation  to  this  issue,  you  are  not 
to  mind  what  I  say  to  you  about  it.  On  the 
other  ride,  1  most  likewise  acquaint  vou,  if 
there  be  any  difficolty  in  i>oiut  of  law  in  the 
case  ;  you  arc  to  observe  the  directions  of  the 
Tonrt,  who  will  be  alwa3's  ready  to  assist  and 
direct  you  ip  it.  i  h  the  gentlemen,  that  are  of 
'connsei  on  the  one  side,  or  the  other,  may 
have  the  matter  found  specially,  if  they  think 
fhere  is  fact  enough  to  he  found  to  ground  a 
question  upon. 

Therefore,  gentlemen,  for  the  customs  of  the 
City  of  London,  a9  to  the  manner  of  elections, 
or  who  hath  the  ri«rht  to  manage  theiu,  ihey 


other ;  so  that  now  and  thn  there  was  but  one 
sheriff  chosen  for  a  great  while  together ;  and 
now  and  then  never  a  one  from  Midaammer- 
day  till  near  Michaelmas.  And  the  way  was 
to  consider,  soch  a  one  hath  most  money  in 
his  pocket ;  Oh,  then  put  him  up  for  theriiT : 
and  then  if  he  went  off,  then  another  wonkl  bo 
found  out.  And  there  was  one  old  deputy  8a* 
vage,  that  nsed  Co  keep  a  black  book,  thist  wouhl 
furnish  names  ior  I  knoif  not  how  asaoy  eloc* 
tions.  Ami  who  should  be  sheriff,  so  as  to  di- 
vide into  parties,  and  poll,  was  never  a  qiies« 
tion  before  such  time  as  Mr.  Jenks,  that  they 
speak  of,  came  to  be  put  up,  and  there  tKc 
dispute  began  ;  then  the  faction  began  to  ap- 
pear. . 

Now,  if  any  man  offers  to  tell  me,  I  appre- 
hended alwaiTs  it  was  the  sheriff's  right  to  ma- 
nage the  pf)U ;  I  would  ask  him  how  tliat  can 
be  a  right  tliat  never  was  done  before  f  Let 
them  shew  me  any  one  instance  of  a  poll  for 
sheriffs  before  that  time.  No,  it  was  notori* 
ously  known  when  the  polls  bt^an,  persons  did 
not  think  the  shrievalty  such  an  orace,  tliat  it 
was  so  earnestly  to  l»c  ooveted  and  desired. 
Polls,  indeed,  used  to  be  heretofore  for  the 
bridgemasters  phices,  that  are  places  of  profft 
and  advantase ;  and  so  tor  aleconners,  and  the 
like,  those  have  been  oilen  in  voor  time  aa4 
mine,  gentlemen,  we  may  very  well  remember 
them.  But  this  office  or  sheriff,  peonle  wofe 
not  heretofore  so  ambitwus  of,  as  to  poll  for  it  ^ 
but  tJM  citv  was  glad  if  they  could  get  any 
worthy  and  fit  person  to  aecopt  of  it. 

And  for  tlie  management  or  the  election,  we 
all  can  tdl  the  manner  of  it,  as  well  as  any 
thi'ig  in  tlie  worid.  After  my  lord  mayor  an^ 
the  court  of  aldermen  were  g(»ue  off  the  bust* 
in;4>i,  and  retired  to  this  place,  the  common - 
seijeant  staying  there  with  the  sheriffs,  used 
to  make  a  speech  to  the  common -hall,  a  re- 
hearsal of  what  had  been  before  said  by  the 
reconler ;  and  then  received  the  nomioatioo  of 
such  persons  as  were  to  be  put  to  the  question 
for  election  from  the  common-hall.  And  upon 
the  putting  of  the  question,  every  man  held  up 
not  at  all  material  to  this  business ;  and  If  his  hand  tor  those  that  he  desired  shonki  be 
they  were,  there  is  never  a  one  of  ynu,  but  ■  chosen;  and  if  it  could  he  decided  by  view  of 
know  it  as  well  as  we,  or  any  body  'doth.  1  ,  the  hands,  itell  and  good  ;  and  the  oommonr 
myself  bad  the  honour  to  serve  the  city  of.serjeant,  consnhing  with  the  sheriffi  and  those 
London  in  the  places  of  common-serjeant  and  '  about  hin],declared  their  opinion,  that  the  tlec- 
recordcr  several  years :  so  long  ago,  that  not  tion  fell  so  and  so,  on  ttie  one  side  or  on  the 
above  one  or  two,  that  sit  upon  the  bench  iu  ;  other ;  but  if  doubtful,  or  a  poll  domaodod  by 
the  court  of  aldermen,  hare  been  longer  con-  j  any  one,  then  they  used  to  aoquaint  my  km 
▼ersant  in  Guild-hall,  or  know  the  customs  ofimsynrwhat  was  done  in  the  common -hall ; 
London  in  tliose  matters  better  than  I  do.  |  and  thereupon  they  gave  order  for  declaring  the 

It  is  notoriously  knoivn  to  all  that  have  had  '  election,  or  granting  the  poll,  and  used  to  come 
any  dealing  in  London,  or  been  acquaintcil  with  j  down  to  the  hnstings  for  that  purpose ;  and  no 
aay  thing  there,  that  till  within  these  six  or  ■  one  ever  thought  that  either  the  eomn»on-ser- 
■eren  years  last  past,  the  lord  mayor  and  the  '  jeant  or  the  sheriffs,  or  any  body  else,  but  my 
cooirt  of  aldermen,  and  the  common-hall  used  lord  mayor,  had  the  power  of  those  courts, 
to  go  a  birding  for  sheriffs  (you  verv  well  know  For  the  common  hall  was  always  summoned 
what  the  phrase  means,)  and  iieiniaps  it  was  by  precept  from  the  lorl  flMyor ;  and  when  the 
not  once  m  ten  times,  that  tliosc  that  were  business  was  done,  or  was  to  be  put  off  to  an- 
ohosen  sheriffs,  held ;  but  generally  every  year,  other  day,  the  common  crier  by  command  fn)m 
there  were  I  know  not  how  many  elections  the  loni  mavor  makes  proclamation,  *  Yoi^ 
apOBfiningoff,  or  swearing,  or  some  reasoa  or,  '  good' men  of  the  livery,  &c.  may  depart  fo 
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f  this  time,  and  give  your  attendance  here 
*  again  sach  a  day,  or  upon  further  summona.' 
NMody  ever  talked  ofgiunmoning  a  common 
liaA  by  any  body  but  my  lord  mayor.  He  jdid 
it  \y  Tirtue  of  hia  office,  and  he  dissolved  or  ad- 
^iouroed  it  by  virtue  of  his  office.  All  this  is  as 
notoriously  kuowo  to  all  men,  that  know  any 
thing  of  iJondon,  us  the  faces  of  you  of  the  jury 
are  to  the  people  here,  or  to  one  another.  And  ^is 
never  came  to  be  a  question,  till  the  business  of 
the  poU  betvi«eB  sir  Simon  Lewis  and  Jenks 
came  about,  which  ^ou  have  heard  of.  Mr. 
J'apillon  himself,  wlien  he  was  chosen  slieriflT 
before,  and  iined  for  it,  was  chosen  in  this  man- 
per,  and  no  other. 

Mr.  Cornish,  he  cumes  and  gives  evidence 
that  the  oommon-serjcant  was  reckoned  to  be 
the  man  that  managed  the  choice  by  command 
and  iKrection  of  the  sheriffs.  And  some  of  those 
gentlemen,  that  have  bccu  produce<l  on  the 
defendant's  side,  they  say,  tney  havO  looked 
upon  it  as  the  sheriff's  business.  But  alas  a- 
day,  it  belongs  to  neither  of  them,  they  are 
but  officers  to  the  lord  mayor.  The  common- 
aeijeant's  business  is  but  to  put  tlie  question 
into  the  mouth  of  the  common  crier.  In  so 
much,  that  when  I  myself  was  common-ser- 
jeaot,  as  I  used  to  pass  by  the  shops  in  Lon- 
don, they  used  to  cry,  *  there  goes.  So  many 
of  you  as  woidd  have.'  It  was  as  plain  a  road 
of  things,  thiit  every  body  knew  it  before  these 
things  untowardly  nave  come  to  be  inibrangled 
hjT  our  factions  and  divisions,  and  the  heat  of 
aome  busy  tetlows.  Here  arc  a  great  many 
ancient  citisens,  that  I  sec,  that  know,  and  so 
you  do  all,  genllemen,  that  this  is  true.  $» 
that  all  tlie  diiM^onrsi;  of  tliis  matter  is  but  flour- 
ish and  garniture,  and  dotli  not  affect  this  case 
At  all,  one  way  or  otlier. 

Another  thing,  gentlemen,  hath  been  migh- 
tily talked  of,  and  urged,  and  insisted  u{»oii 
both  by  plaiiitilK  and  defendant :  and  that  is, 
lb«  dercodAiifs  right,  or  not  riirht  of  election  to 


To  come  then  to  the  issue,  that  here  you  are 
to  try ;  the  point  of  this  action  before  os  re- 
solves itself  mto  a  narrow  compass,  and  is  only 
this  in  short,  which  you  are  to  enqoirt  dr, 
whether  or  no  the  plaintiff  was  arrested  by  tlia 
defendant  without  probable  cause,  and  mali- 
ciously ? 

Now  matters  of  malice  are  things  that  re- 
main in  a  man's  heart ;  and  it  is  impossible  for 
me  to  discover,  whetlier  another  man  hath  a 
malice  against  me,  if  I  do  not  see  it  in  his  ac« 
tions.  Malice  being  a  thing  that  is  internal,  ia 
not  else  discernible. 

Therefore  you  must  consider  the  dream- 
stances  that  do  attend  this  action  of  the  defen- 
dant, and  if  so  be  they  are  malicious,  then  you 
are  to  find  for  the  plaintiff:  but  if  they  for  tha 
defendant  have  oflfered  to  you  any  circum- 
stances, tliat  can  prove,  or  convince  you,  thai 
he  had  any  probability  of  a  cause  of  action,  and 
that  not  attended  with  a  malicious  prosecutioa 
of  that  probable  cause,  then  the  issue  is  with 
the  defendant. 

This  is  the  riffht  question,  and.  the  law  of 

.  this  action  ;  and  the  fact  to  make  it  out  ooa 

way  or  other  is  now  in  judgment  befiire  you, 

upon  the  evklence  that  hath  been  given  on  ooCh 

sides. 

Now,  in  point  of  law,  I  am  to  tell  yon,  and 
that  you  must  observe,  that  though  I  have  a 
probable  conjectural  cause  of  action  •  against 
another  man  ;  yet  if,  to  obtam  my  end  in  that, 
I  prosecute  him  uialifeiously,  witu  a  design  lo 
ruin  him,  or  to  put  an  indignity  upon  him,  or 
the  character  be  hears  in  the  pubhc,  or  put  a 
hardship  or  difficulty  u|K>n  him  (I  mean  nard- 
shin  and  difficulty  in  point  of  time),  when  it  is 
probable  the  remedy  may  be  had  at  another 
time,  and  the  same  thing  done  with  less  ii\)ury 
and  less  trouble ;  then  ah  action  will  Ue  against 
roe,  lor  brint^ing  my  action  in  sudi  a  manner ; 
though  it  be  true,  that  1  had  a  conjectural 
cause  of  action  against  him. 

As  in  the  case  that  was  here  in  this  court  the 


plaintiff;  but  it  beiog  detei'mined  upon  the 
conviction  for  the  riut,  there  is  no  such  thing, 
gentlemen,  as  that  it  was  therein  determined: 
that  o^nnui  be  a  determination  of  any  right  at 
aU.  For  though  I  may  have  a  right  to  an 
frffice,  or  any  such  tiling  ;  yet  1  must  pursue  a 


the  office  ol' sheriff,  and  that  the  majority  was 
OB  iiis  side,  sa^  his  counsel :  on  the  other  side,  I  other  day,  of  Mr.  Swinnock  against  the  ser- 
aay  the  pluiiitjff*s  couDsc'l.  And  for  the  settling  jeant,  that  came  to  him,  and  told  him  in  bis 
that  rit^ht,  he  lirous^ht  his  action  against  the    ear,  that  he  had  an  action  against  him ;  and 

this  was  upon  tlie  exchange :  thereupon  Miu 
Swinno<^k  nrings  his  action  for  this,  against 
this  nuui,  for  whispering  this  in  his  ear :  if  he 
had  proved  any  malicious  intention  to  disgrace 
him,  no  doubt  the  action  would  have  lien.  For 
though  there  might  be  a  cause  of  action 
legal  method  to  attain  to'thai  right,  and  not  ^o  \  again^  Swinnock,  yet  if  that  be  maliciously 
irregular  wnys  to  work.  |  pursued  to  got  him  arrested,  and  held  to  bail. 

As  if  I  have  a  right  to  come  into  your  house,  |  wiiere  no  bail  is  required  by  law  ;  or  with  an 
because  you  have  not  paid  me  your  rent  (to  ;  intent  to  disgrace  him  upon  the  Exchange  when 
make  my  thoughts  and  meaning  mtelligible  to  \  it  might  have  been  done  elsewhere,  or  at  ana- 
you  by  a  familiar  instance,  which  will  show  |  ther  time,  this  irregular  malicious  procasduy 
what  1  intend)  I  must  not  make  a  riot,  and  turn        '"  '  '"*  ^^  "* 

you  by  violeuco  out  of  possession.     For  1  have 


a  leg^  ooiirsr  to  come  by  ray  right,  to  wit,  by 
brii^^ing  an  action,  and  evicting  you.  Hut  if 
any  man  uucmpt  to  g«:t  a  right  in  animjust 
manner,  und  ho  be  punlslied  for  it  by  an  indict- 
ment or  intormutiun,  that,  1  say,  doth  not  deler- 
ininc  the  question  of  right,  oiiie  >vay  or  other. 


will  bear  an  action.  The  pursumg  malicious 
ways  to  obtain  a  right,  makes  a  man  obnoxiotts 
to  the  action  of  the  party  so  proaeonted.  I  de- 
sire to  express  myself  by  words,  that  may  de- 
clare my  meaning  as  plainly  as  can  be  :  a^ 
1  hope  I  do  so. 

Then,  gentlemen,   taking  it  thus  as  tlie 
•o^isd  m  the  plaintiff  say,  to  sheir  that  the 
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defendant  had  ;io  nroluihlo  cniisc  of  action  <  li^rr  itrs  a  probaMe  caiiKP  %n  {;oo<l  as  in  this 
a<piin<4  the  plaintiH  ;  tliry  cr.diatour  to  an-  •  rr.sr,  ji^i  it  now  stands,  because  some  of  th^ui 
«ivcr  what  is  alU'dpnl  iJn  ihv  !»th(T  side  ;in  tlis'ir  •  niiu'hi  happc-n  not  in  have  lc««fal  AuHrai^cii,  yet 
probahlp  cause.  Ani|  ilirn^foro,  lh;it  wc  mi!st  |  iIk*  takiiij;-  ih«»  poll  by  |»orsons  of  iboir  own 
considiT  fiiNt,  uhar  is  said  b\  ibi^  defiihiint.      ,  ht'iids,  at\cr  the  coun  \m\s  adjournal,  avoids 

'llicy  teU  you,  hero  was  nu  c*!eciitin  fur  ail:  so  that  tUalMoiiiii  Ii;iv«' ^i^ni(i«d  uothing. 
sheriffs  of  London,  at  (luildiiail.  ulicrc  lhn.s;  YtMi  an-  to  cousiderof  tiii.^  aiiNuer  of  theirs. 
persons  that  they  have  noininaUd,  u«ror'an-  :  Thrn  tiie  ijfnat  tkin^,  ;;vntlt'mon,  th:it  yon 
didatcs,  and  put  m  nomination  for  tl.at  nthi'p.  i  arc  tooltsme,  is  this  :  to  brin<jf  nn  notion  alone 
And  upon  that  nomination^  as  say  ihoM*  liirn*  1  will  scarce  iimoimt  to  a  iin>t»f  of  mahce; 
witnesses,  wo  were  thu  p*»rs'»ns  that  hr.tl  tht-  ■  thiMvlon?  niajici.:  iM-inpf  in  this  issue  a  i;a»at 
majority  of  voices  ;  and  thert'U|ion  we  apprc-  ,  |MMni  uf  fart,  >on  loust  wci^h  the  evidence 
Jiend  ourselvtts  chosen,  whirh  ^ave  us  the  wlietlicr  the  <'iriMiiiiManci^s  dt»  sliew  it,  that 
right  of  action  :  so  the  defendant,  say  they,  :  there  ua^  aialice  i.i  ^Ir.  l*apdlon.  Iftbccir- 
she  wet  h  some  probability  of  a  cause  ol  action  ;  j  cuuis!anf:i's  are  oitou;;h  to  amount  to  a  pmof 
and  if  ho.  have  not  pursued  it  with  inaiice,  but  .  of  uialu\-,  yui  then  arr  tolind  for  the  plaintiff, 
in  a  re«[u1ar  way,  tiie  probalnlity  of  the  cause  and  vou  aiv  the  judges  what  dama|v«>ii  it  is  tit 
doth  take  off  from  the  malice,*  that  else  the  :  to  i^ivp  him  for  that  injury:  he  has  laid  ten 
very  brin^n^  of  an  acti^in  without  i*ause,  thousand  pounds;  but  > ou  must  do  what  you, 
would  imply  m  itself  .\nd  they  say  true,  for  that  are  jud;;isof  it,  tliiidi  fit  in  it. 
1  must  repeat  it  ag^in  ;  if  I  have,  primujucicy  romi\  :ventlomen,  it  is  U*st  to  he  plain,  and 
a  probable  cause,  and  pursue  it  le^Ily,  no  no  man  mvdsto  bi>  thoui;lit  wantiugof  an  ap- 
action  will  lie  aie^inst  uic  lor  it.  prolien^iia),  what  is  the  meaning  of  all  these 

But  then,  say  they  on  the  other  Kidc  for  the  >  thiuifs.    li  is  commonly  and  uuivcrsally  known 
plaintiff,  That  is  no  "proltablc  cause  ;  for  you    to  all  mankind  : 

could  from  those  t^ant^actions  have  no  such  an-  First,  That  no  man  ever  did  nursue  such  an 
prehensions  of  a  right;  for  that  is  not  the  j  actionas  this  is,  to  be  sheriff,  till  these  unhappy 
measure  of  a  r'ltrht  of  election,  or  a  rule  to  |  times,  m  herein  we  are,  and  wherein  we  have 
ffuess  who  is  electe<l  by  :  for  there  Iteinnr  no  ■  lost  that  quiet  and  felicity,  which  I  pray  God 
decision  of  the  election  *u|M>n  the  lifddini;  up  of  •  we  may  Im;  restored  unto.  And  though  it  is 
the  hands,  and  a  poll  beingfdemande<l,  whereas  !  true,  a  man  may  lawfully  sue  for  such  an 
the  usual  method  is   to    have,    by  the  loni  -  oflice,  and  it  is  no  offence,  yet  it  looks  some- 


mayor's  order  and  direction,  the  poll  taken  by 
suchas  he  shall  appoint;  you  went  another 
way  to  fvork,   you  go  \our  ways,  and  take 


what  extraordinary,  and  that  a  man  has  a  mind 
to  do  something  unusual  in  the  place,  it  is 
lor  some  stratige  purposi^  or  other,  especially 


books  to  yourselves,  and  come  not  to  the  fair  1  wIkmi    a   man  has  hned  for  th^  olRce  once 
determination  of  tho  question :  and  they  briii«;  ,  Ulolv,  as  we  all  know  Mr.  Fapillon  ihd. 
Mr.  Town-dcrk  t«)  prove.     Vou  have  heard  '      A^rain,    It  is  notoriously  known,  That  for 
what  the  evidence  is.  ami  you  are  judges  of  it.  i  Si>vi*ral  yi>ars  hist  past  the  i^ovcniment  hatb 

Now  take  it,  that  this  were  in  the  cast*  of  an  !  liccn  licsot:  and  that  which  is  a  l)aser  thiu<^ 
office  of  proflt ;  as  suppose  it  were  a  question  than  over  was  thought  of,  or  acted  in  tlie 
between  me  and  .lolina-Stile^,  tor. the  place  hig;he,st  timrs  of  viliany  ni  tliese  kiu;rfloms  (I 
of  Bnd;<femasti'r,  for  the  pur|>ost',  and  a  poll  is  mean  those  of  the  late  rebellioti),  the  «ery 
demanded,  ami  i^pranted  ;  if  the\,  that  haveiut  niethtKis  of  justice  have  b.»en  corruptetl,  and 
authority,  shall  \^  alter  the  court  is  adjourned  >  all  to  serve  the  main  dcMg'u  uf  subverting  .the 
by  him  that  has  power,  and  take  a  number  of    government. 

names  in  the  way  of  a  |K)11  by  tiieiuselves,  and  i  tienilemi  u,  tliis  is  so  black  a  wickedness 
upon  that  come  and  s;iy,  J.  S.  has  four  and  :  that  no  honest  man,  that  has  any  sense  of  loy« 
twenty  hnndreil,  and  I  liave  hut  so  muiiy,  th.ii  >  alty.  relii^iou,  or  conunun  justice,  but  miist 
sure  is  not  any  iiroliable  cause,  uor  a  riuht ;  for  1  treuibh:  at  the  vt'ry  thoughts  of  it.  \\  hen  we 
you  have  gone  hero  out  of  the  kn«»wii  and  usual  '  sec  such  fellows  as  are  obnoxMus  to  the  go- 
method  of  such  matters,  and  depend  u|M)n  that  '  verniuent,  known  dissenters  from  the  established 
which  can  give  no  foundatfon  of  right  at.  all.  ;  worship,  and  that  never  thought  of  conforming 
This  is  the  answer  that  is  given  to  that  by  the  ]  to  the  govirnment,  or  the  laws,  civil  or  eccle- 
vounsel  for  the  plaintiff.  *  siasiical,  or  complying  with  the  church,  but 

You  may  have  fifty  thousand  names  for  you  ouly  to  capacitate 'them  to  destroy  it;  nay, 
aft^rthat  rate,  and  yet  not  he  elected,  nor  have  .  when  men,  that  are  taken  notice  of  to  ho  coih- 
]>rolHibIe  cause  of  any  such  apiirehension.  AVi>  i"on  n'pniachers  to  the  govemmcnt  under 
afl  remember  sir  Siunuel  Sterling's  case,  whirh  -  which  thry  live,  shall  get  into  uftice  to  make 
was  u|H>n  the  denial  of  a  poll  for  a  place  ofi  I Knoran ins  juries,  and  to  enable  (x.iqik  to  corn- 

Erofit,  that  is  to  say « the  iiridgema$«ter*s  place  :     mitand  i>e  guilty  of  the  falsities  and  basentsses, 
ut  this  is  upon  a  \^  rung  pull.  that  huuian  natui-e  is  cji|»able  of,  no  man  \i\  ing 

8up|iosc  tliere  had  been  a  poll  granted  (as  :  tha.  Iia-i  any  ingenuity  or  goodness  in  huii,  but 
there  was)  in  this  case,  and  upon  that  p(dl  thus    must  cry  out  against  it 

managed,  sir  Dudley  North  and  >Jr.  Box  had  When  men  begin  to  take  oaths  to  sanctify 
had  the  majority  hut  by  a  very  few,  and  there  villain v,  and  enter  into  clans,  and  clubs,  and 
bad  been  an  action  bix>ught  m  such  a  i*ase,  ,  cabals,' to  destroy  the  most  luercitul  of  kuigt| 
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lad  to  disturb,  distract,  aud  overthrow  tbc 
best  of  governments)  what  shall  we  say?  And 
all  this  you,  all  of  you,  gentlemen,  llnow  to 
be  true.  Was  it  not  more  safe  to  commit 
treason  in  the  city,  than  to  sit  upon  a  faj^nch  of 
justice  to  brinff  tnc  traitors  to  judgineiit  ?  >Vas 
it  BOt  more  sate  to  conspire  the  death  of  the 
king  and  hij»  brother,  than  to  give  the  least 
frown,  or  l'M)k  of  fU!Splcasui*c  against  one  of 
these  snivelling  saints  f  Did  not  we  know  that 
men  were  sanctificii  lo  bojiir^uien,  to  enquire 
of  conspiracies  against  the  kmg's  life*  and  go- 
vernment, that  beiore  tliat  time  were  never 
diou^ht  fit  to  be  trusted  with  the  common  dis- 
courses or  society  of  honest  men  ? 

When  men  w«^rc  thouglit  fittest  for  ofllccs  of 
such  high  trust,  according  in  their  being  tbonglit 
capable  of,  and  well-intended,  tti  the  overthrow 
of  the  government :  do  not  %\e  all  know  this  to 
be  as  true  as  that  the  sun,  shines  at  noon-day  ? 
When  traitors  at  the  bais  were  in  less  danger 
of  being  convicted  of  their  trcusotis,  than  the 
judges  w  ere  of  their  livctt  i* 

Mr.  Papillon  knows  all  this  to  be  true  emi- 
nently. When  packed  juries  were  grown  to  that 
height,  and  though  seven  or  eiglit  witnesses 
came  an<l  swore  pcisitive  downright  treason, 
the  traitor  oould  not  be  bj^'  these  men  so  much 
as  thought  tit  to  be  accused  by  an  indictment ; 
to  that  stupidity  in  villainy  were  things  brought 
by  these  fellows :  nay,  so  far  M'ere  the  proceed- 
ings iu  courts  oH  justice  tainted,  that  in  no 
common  action  whatsoever,  that  came  liere  to 
be  tried,  but  cropped  hair  and  a  demure  look 
were  the  best  signs  of  a  good  evidence,  and 
the  business  of  an  oath  signiticd  nothing,  pro- 
vided the  pailv  were  t<»  be  propped  up,  aiitl  tlie 
faction  to  receive  an  advant-iige  by  it. 

For  God's  sake,  Gcntlcnicii.  let  any  man  but 


difficulty,  ihey  would  use  to  say  to  one  another, 
*  Come,  we  will  be  so  fair  with  you  as  to  try  it 
<  by  a  London  jury.'  So  far  was  it  then  from 
licing  Ahon^ht,  that  in  the  city  of  London 
justice  should  be  corrupted,  that  the  ordinary 
juries  of  London  were  tliougiit  the  best  judges 
and  most  impartial  of  any  iu  the  kingdom,  t 
appeal  to  all  the  practiiicrs  of  those  times  t^at 
hear  me,  if  what  I  say  be  not  true. 

ilnt  when  once  they  had  l)eguu  to  pick  and 
cull  the  men  that  should  be  returned  for  a  pu^. 
pose,  and  got  Uiis  factious  fellow  out  of  one 
corner,  and  tliat  pragmatical,  nricked-eared^ 
snivelling,  whining  rascal  out  ot  another  cor* 
ner,  to  prop  up  the  cause,  and  serve  a  tunip 
then  truly  people's  causes  were  tried  according 
to  the  dciuureness  of  the  looks  on  the  one  sids 
or  the  otlier,  not  the  justice  of  the  cause. 

Gentlemen,  I  take  myself  bound  to  tell  you 
of  these  tiling,  and  I  wish  I  had  no  reason  Hvr 
it ;  and  especially  in  this  case  I  should  not.  do 
it,  it  beiiig^a  private  action  between  man  and 
mavi,  were  it  nut  for  the  ingredients  that  are  iiy 
the'  case,  and  any  man,  that  has  any  sense^ 
perceive. 

Now,  then,  for  this  case  before  you.  Gentle- 
men, 1  desire,  if  {Missible,  to  lie  satisfied  iu  on« 
thing  or  two :  my  lord  mayor  of  Lnndon,  it  i» 
true,  is  not,  nor  no  person  whatsoever,  be  he  of 
never  so  great  quality,  is  exempt  from  the  law : 
if  he  ovi  e  any  man  any  thing,  he  is  bound  to 
answer  it  to  him,  as  much  as  any  the  meanest 
citizen  of  London,  or  poorest  suhject  the  king 
has.  But  is  he  to  be  arrested  just  at  such  a  time, 
because  he  is  chief  governor  of  the  city,  and  the 
action  w  ill  sound  the  greater  ?  And  the  court 
of  aldermen,  arc  they  to  be  arrested,  bccausn 
they  arc  his  iiiinisten:,  and  necessary  subscr* 
>  lent  assistants  to  him  in  his  government,  in 


seriously  consider  and  believe  that  there  is  a  ■  such  a  time  as  this  was,  when  the  government, 
'^    ' '   *  '     '       «'-'--^        *.-    ,  both  in  the  city  and  elsewhere,  was  surrounded. 

uiih  difficulties,  and  in  great  danger  on  all 
sidc^  ?  What  occasion  was  there  tor  such  haste 
and  speed  in  this  action  ti)  be  done  just  then  7 
Would  Mr.  Papillon  and  Mr.  Dubois  have 
stan'cil,  if  thisactiun  had  been  suspc^ndcd  for  a 
while  ?  Sir  W.  Pritchard  would  have  been  an- 
swerable to  this,  or  any  man's  action,  when 
the  year  of  his  office  had  been  out :  but  it  car- 
rieth  vengeance  and  malice  in  the  \  cry  face  oi' 
it ;  it  speaks,  that  therefore  they  would  do  it, 
because  be  was  then  lonl  mayor,  the  chief  per- 

-I  *  A  A*  At  A   '  11  1  ■ 


God  iu  heaven,  and  a  dreadful  l>ay  of  Judgment 
when  every  one  of  us  must  answer  for  every 
thought  ot  our  hearts.  e\ery  word  of  ouV 
moutiLs,  and  ever\'  action  ot*  our  lives;  and 
then  tell  me,  what  horrid  impieties  these  arc; 
such  as  ;lu\  ordinary  ingtMiuous  person  would 
blush  and  tremble  at. 

And  1  would  have  3Ir.'Comish  to  consider 
vheti^er  ever,  till  that  time  of  famous,  or  ra- 
ther inl'ur.ious  memory,  that  he  and  his  fellow- 
sberitf  3Ir.  iletiiel  cime  into  that  office,  there 
were  ever  in  London  such  things  as  tavern- 


retunis  of  Junes,  or  clans  and  cabals  how  to  j  son  iu  the  city  for  the  time,  and  thereby  they 
pack  fellows  together  for  such  wicked  pur-  !  should  aflroitt  the  gr.vermnent,  in  arn^ting  aui^ 
poses  as  these!'  I  imprisoning  the  klTiLrslieutenuiit,  in  one  ot'the 

Do  not  most  of  you  here  know  this?  And;  highest  pliroi;  Intli  i.f  trust  and  honour.  And 
dotb  not  every  one  of  yuur  hearts  and  ]^our  tins  would  Ik?  sine  to  make  a  great  noise,  aud 
GiHisciences  agree  with  me  in  it?  How  fur  un-  '  the  triumph  of  tho  aetion  would  make  their 
like  the  proceedings  of  those  times,  in  refen 'lire  j  parly  then  to  l>e  uppcrr.Mist,  having  got  the 
to  juries,  weix'fnMiiwhal  they  uncieiitlv  were  i:*  ;  chiiV  governor  of  the  City  in  llieir  own 
1  hare  had  the  honour  to  practise  in  this  place  '  ' "'  '  " 
among  you  in  my  profession,  when   without 


soy  disturbance,  or  mixture  of  faction  and  se- 
dition, we  were  all  quiet,  and  e\'ery  one  knew 
his  duty,  and  justice  was  done  in  this  place  so 
regularly,  that  it  was  grown  to  a  common 
fT9f^:    ii   there    were  any  cauw  of  any 


chUclKs-. 

Nay,  and  because  thoy  would  be  sure  their 
malice  and  revenge  should  take  place,  they 
take  the  ver\*  scoundrels  of  the  party  to  l>c  cm- 
ployed  in  this  great  w  ork.  For  bcfoi-e  that  time, 
the  coroner  (as  he  tells  you  himself}  useil  to 
make  his  warrants  to  the  olilcurs  that  usuaUjr 
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ftre  Tened  in  that  business ;  but  bere  he  mast  i  this  city,  and  the  frnrcmmeiit,  iii  a  mi^ty 
baTf  tb€  direction  ot*  the  atrorncv,  and  who  is  I  preservation,  piittinsf  it  into  the  hearts  of  sorno 
tuodenoiieh,  a  man  ifcliavc  all  board    in  |>ower,  to  bring  tlie  ctty^militiaNonieof  thcia 


that  but  Guodenoiieh. 

Mongh  of;  and  then  Burleigh  arid  Ketdii'!; 
Brait  be  employiHt,  and  by  whose  ad%*ire,  hui 
by  Goodennugli  and  Ndtborp's  ?  And  all  th^^se 
rascals,  who  no;v  stand  attainted  of  treason, 
mast  be  fetchrMJ  in  to  consult  alKnit  a  lit  man  to 
malLe  an  arrest:  and  there  they  pitch  aiMNi  this 
man  Keelini^  for  onc^  who  was  one  of  the  prin- 
cipal conspirators  in  that  damnable,  hellidi  p)ot 
kgaiiut  the  king's  life,  and  that  of  hit  ruyal 
brother ;  but,  by  the  Uening  and  Providence 
of  Almighty  God,  was  made  use  of  as  a  ereat 
instrument  of  preserving  those  precious  livt-j, 
and  wHh  them  our  government  and  religion, 
ud  all  that  is  dear  to  us,  which  by  that  con- 
spiracy was  undermined,  and  I  wish  we  had 
not  reason  to  say,  and  think,  the  conspiracy 
■till  to  be  going  on.  But  I  hope  in  God  the 
government,  as  cstahlishetl  both  in  church  and 
state,  will  always  be  able  to  proirail,  maugrc 
all  designs,  and  those  thai  are  engaged  in  them, 
^  its  (kstruction. 

Now  Keehng  tells  you  he  scrupled  the  em- 
ployment :  No,  said  lie,  I  desired  not  to  have 
my  name  put  in,  because  1  was  never  con  - 
oerned  in  any  such  thing  before,  and  my  bu- 
sfaiess  was  of  another  !»ort.  Hut  then  Mr. 
Goodenough  (and  Mr.  Bmme  the  coroner  no 
ikrubc  had  a  hand  in  it,  though  now  he  hoh  a 
voy  treacherous  memory,  and  hua  furgot  all 
that  was  done)  comes  and  tf  lis  him,  you  must 
concern  yourself,  and.  do  tliis  thing ;  for  \ou 
hare  a  trade  with  the  party,  and  it  will  bu  ill 
taken  if  you  do  not  do  it.     \in\   k'iug  aMke<l, 


together,  and  prevent  this  niisrhiof,  or  else, 
God  knows,  this  whole  cit\r  might  have  bceti 

Sthis  time  once  more  in  ashes,  and  m(»«t  of 
?  king's  subjects  wallowing  in  their  own  and 
one  another's  blood:  and  their  party  too  would 
have  felt  the  sad  effects  of  it,  no  duabt,  as  well 
as  others.  So  that  the  consequenre  of  it  was 
to  destroy  the  gi»vemmont,  and  that  apiii>ars  by 
the  party's  beinr  engagevl  In  it ;  it  oould  not 
be  to  giiin  a  right,  to  make  this  Imbbub'  and 
ado  :o  armtthe  magistrates  of  the  city,  and 
then  take  advantage  for  some  other  wicked 
purpose. 

Another  iioint  of  circumstance  that  is  consi- 
derable in  this  case,  is  the  paiticular  persons, 
that  were  to  be  sued.  The  mandamus,  that 
was  directed  to  the  lord  mn}  or  and  aldermen  ; 
and  then;  is  a  return  madr,  nut  by  this,  or  that, 
or  the  other  man,  but  in  the  name  of  them  all, 
the  whole  court.  How  (iinies  it  then  to  pass, 
that  my  lord  mayor,  sir  Henry  Tulse,  and  those 
other  gentlemen,  must  be  sued  and  arrested  ? 
But  1  warrant  you  Mr.  C^omish,  or  his  party, 
wsre  not  to  be  meildled  with  :  No,  he  nad  so 
much  zeal  for  justice,  and  to  do  the  defendant 
right,  that  if  he  should  have  been  called  upon 
to  appear,  he  would  not  have  stood  out  an  ar- 
rest ;  so  just  a  man  he  is.  and  such  a  lover  of 
ri;;ht  without  all  doubt :  but  he  was  in  no  dan  • 
g»T,  I  dare  say ;  they  loved  one  another  too  wcR 
to  sue  one  aiiothcj-.  That,  I  say,  gentlemen , 
is  aiHtther  circumistanec,  that  cametb  malice 
in  it.     For  I  must  tell  \ou,  the^  things  can- 


Whom  lie  meant  by  the  i>arty  ^  il<'  tills  yon,  !  not  be  sinothin^t,  tht-y  arr  as  apparent  as  the 
the  discontented  party  :  and  he  c \ifL.i:i  iheir  .  ligiit :  and  tiif>n^:h  it  iUU  to  my  turn  in  this 
discontent  to  be  such',  that  they  ^70ll!'i  havu  caust*,  to  retiiindyou  ol'thcm  ^  \et  they  area* 
killed  the  king  and  the  duho.  "Now  hs^w  far  well  known  to  yuu  all,  as  tlie  passages  in  your 
be  was  engag^  with  that  party  is  m-ctty  well    own  tUmili  .s. 

klKnm,  and  uierefore  if  he  hoggicd  at  si!ch  a  !  No,  guntkinon,  tlure  was  not  a  pursuit  of 
thing  as  this,  which  that  pari}  itsieniKwast-n-  :  rij^ht  in  the  cum'  ;  it  was  a  designc:!  piece  \}i 

Siged  in,  diey  would  suspect  him,  and  «<.•,  lor !  viThuiy  un  |»iu*i>osi'  to  afl'roat  tlie  government ; 
e  party's  sake,  he\«as  drawn  in.  ,  nay.  {o  destruy  it,  and  set  us  all  together  by 

But  tnen,  whtn  thi'^  thing  is  done,  pray,  I  the  curs.     And  if  iie  were  ten  thousand  times 
Gentlemen,  do  but  cutiyMcr  what  the  conso-  i  3>.  i'apiilon,  I  \>oulJ,  and  must  tell  him  so; 

![uences  might  have  been,  and  which,  poriiaj  <.    antl  :i  it  \;-ii*e  ni.l  for  some  such  devilish  end 
Bay  upon  what  has  happened  to  be  difoovert-d    and  ii(:r:f:»M\   ho  wtnild  never  have  been  so 
since,  doubtless,)  lihey  did  dostign  it.     Hut,  (n^i    •^i-oori  v  oV  u.i  ft 'lice  lie  had  before  declined  ami 


•giitiates  of  the  city,  tliat  had  any  care  tor  tlie  j  Fapilloirs  liumonr  so  well,  that  1  am  confid(*m, 
good  goremndent'  of  it,  were  to  be  trtkoii  up,  Uv  woii.d  niiuU  ratlier  have  bet>n  contcutdtl  to 
and  tSen  here  was  a  bo<ly  without  a  head,  ^t  in  his  counting- he n:^^-,  than  in  Guildhall  in 
a  town  full  of  iaction  without  any  government,  a  scariet  gown.  .\lacl;-a-day  !  I  knotv  Mr. 
and  if  the  heady  rabble  had  been  once  up,  with-  ;  Papiilou  knows  how  to  sjiend  his  time  to  bet- 
Oiit  those  that  liad  authority  to   restrain  them,    ter  advantage  to  himself. 

Ay,  but  say  the  Counsel  for  the  defciidant, 
We  did  qno  on  very  tenderly,  and  civilly,  and 
respectfully ;  for  Uiere  met  at  Mr.  Cornish's 
house — \Vho,  I  pray  ?  Air.  Papillon,  and  Mr. 
l>ubois,  and  Goodenough,  the  prime  attoney 
in  this  cause :  and  there,  forsooth,  they  tell 
Goodenough,  Be  sure  you  do  nothing  bnf 
■Atrcy  to  shower  down  upon  us,  and  upon    whatisencfly  according  to  law;  and bt  sort 


where  then  had  been  your  liberties  or  prober- 
ties,  gentlemen,  or  any  man*s;  nay,  theirs 
that  were  engaged  in  this  design,  if  they  had 
any  ?  For  those  were  things  much  talked  of 
by  them.  In  what  danger  had  you,  and  all 
yoo  had,  for  life,  estate,  relations,  and  every 
diing  been  ?  But  it  pleased  God  in  his  infinite 
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jrou  carry  it  very  civilly  awl  respectful ly  to 
my    lord    mavor,    g^ud"   Air.    (voodeiioii^h. 

^lack-a-day !  how  wonderful  pious  and  con- 
siderate these  people  are!  If  Mr.  Cornish  had 
Sone  to  my  lonl  mayor,  a«  it  was  hi^  duty  to 
0,  beinfif  then  an  afdennan  {we  know  it  full 
wdl)  and  said  to  iny  lord  tuavor,  tliero  wei-e 
such  persons  at  my  house  talkiu;;  of  such  u 

*  matter,  aod  I  come  to  advertise  von  of  it,  and 
desire  you  would  consider  of  {t,  Ae  had  bliewn 
his  piety  and  zeal,  and  love  for  justice,  much 
more  in  that,  than  in  admitting  such  cabals  in 
liis  house.  But  we  know  very  well,  as  well  as 
if  we  were  in  them,  that  the}'  must  ^  hand  in 
hapd  in  all  these  seditious  and  factious  busi- 
nesses. 

It  is  plain,  ^ntlemen,  what  the  dc5;i<7n  was 
from  the  beginninfif  to  the  end ;  nothing  but  to 
cause  a  tumult  and  confusion  in  the  city,  in 

'  order  Co  put  that  damne<l  hellish  conspiracy, 
for  the  destruction  of  the  king  and  his  brother, 
and  every  man  that  was  honest  aud  loyal,  in 
execution.  This  is  ceiiainly  known  to  you 
all;  and  that  there  should  be  such  a  parcel  of 


As  in  case  I  have  a  mind  to  do  any  particular 
man  au  iT\jury  in  his  reputation  and  noisiness ; 
thf*  business  iiuist  not  be  done  downright,  by 
l^oinf^  to  every  body,  mid  .'faying.  Such  an  one 
IS  poor,  or  a  b(.*g^^af,  and  donot  trust  him ;  but 
I  must  cnnniiigly  and  sliW  insinuate  it,  I  am 
sorry  for  siicii  a  man ;  1  biTieve  he  is  an  honest 
man,  but  however  he  oweth  money  ;  and  under 
this  sort  of  srni veiling,  canting,  whining,  sly 
rate,  do  a  man  any  injury  whatsoever :  and 
yet,  forsooth,  he  shall  have  no  advanfag;e 
against  nie  for  it:  I  shall  strike  a  dart  into  tiie 
very  heart  of  that  man's  credit,  and  yet  he 
have  no  remedy. 

1^,  if  I  have  a  miiul  to  talk  against  the  co« 
vcrnment,  I  will  not  do  it  aloud,  and  speak  wTiat 
1  mean  openly ;  but  1  iviU  whine,  and  snivel, 
and  rant,  and  make  people  believe  1  have 
dreadful  apprehensions  ot  what  is  designing, 
and  yet  not  bring  myself  in  any  danger;  for  I 
nill  keep  within  bounds  all  the  while,  though 
1  do  more  mischief  tliaij  if  I  dealt  fairly  and 
above-board.  *  Alack-a-day  ?*  (as  Mr.  Pil- 
kington  said)  '  I  am  ibr  the  pressrvatinn  of 
*■  the  libeily  and  pn)perlies  of  the  subject,  ^nd 


people  untowardly  linked  together  in  this  mat- 
ter, not  one  man  of  which  that  they  can  pretend  j  '  I  am  for  the  lavi  ;  but  I  fuid  the  city  ii 
Co  be  in  any  wise  a  well-wisher  to  the  govern-  •  '  strangely  nui  down  in  their  rights  and  pri- 
ment,  or  to  any  that  have  any  share  in  it:  no,  |  *■  vilegcs,*  and  there  arc  very  arbitrary  jpro- 
thcy  are  all  persons  that  are  obnoxious  to  the  \  *  ccedin^s.  And  1  am  a  citizen,  anci  bav9 
government,  that  had  any  hand  in  it;  but  none  !  *  taken  my  oath  to  ] 


of  them  church  of  England-nien,  or  firienda  to 
ber estaldished  worship;  notorious  dissenters, 
or  profligate  Atheistical  villains  that  herd  toge- 
ther. 

This,  gentlemen,  is  plain  English,  and  ne- 
cessary to  be  used  upon  all  tliesc  occasions: 
So  that  it  remains  now  upon  your  consciences, 
whether  upon  all  these  circumstances  that  liave 


preserve  the  jirivileffes^  of 
'  tiie  city ;  and  I  will  rather  submit  to  tSc  in- 
*  convenience  of  a  troublesome  ofHce,  than 
Met  all  run  thus:'  and  immediately  he  sets 
himself  cock-a-hoop,  as  if  there  were  no  one 
that  took  care  of  tlie  city  besides  himself,  and 
he  were  fucIi  a  patriot,  that  thi>re  were  none 
like  him :  and  he,  and  Mr.  Iktliel,  and  Mr. 
Cornish,  forsooth,  arc  the  only  men  of  the 


been  mentioned,  you  think  the  bare  obtaining  '  times;  the  only  guod  men  ;  men  that  are  for 


tho  liberties  and  pniperlies  of  the  subject,  and 
the  rights  of  the  city  :  whereas  these  arc  the 
only  nun  that  have  made  au  invasion  upoa 


of  aright  in  a  legal  course,  or  some  worse  thing 
wasd«^ignrtl. 

\\c  all  know  31  r.  Papillon  to  be  a  wcilthy 
man,  an  able  merchant ;  one  that  had  rather  '  them,  niid  dniu'  what  tliey  could  to  destroy 
have  minded  his  ailliirs  abroad,  or  at  liie  Kx-  thi.m  ;  ami  Gud  kuows  we  might  all  of  us 
change,  than  the  expensive,  troubh»sonie  elHce  have  enjoyctl  vrry  ipiietly  every  man  his  own, 
of  ^hrritfof  LoiiHon,  but  that  somrthing  was  to  |  if  the***  cont^'Sting  rioters,  and  busy  factious 
be  dnno  to  wnsik  a  daumed  malice  and  rev€»nge  !  fellows,  liad  not  come  amoni^  us.  tvery  ho- 
upon  thf  goveniinent.  And  sun*,  he  must }  nest  man,  i  t«.l I  you,  knows  this  to  be  true, 
tliink,  as  his  party  it  seems  did,  that  they  Genrlemen,  As  to  the  business  conceniiug 
would  not  be  sufficient  to  subvert  the  govern-  the  Dnm&^^eM,  that,  it' you  liud  iur  the  plaintiif, 
DU'ot,  uidess  he  could  get  into  that  office.  is  Inft  to  your  judsn^ents  to  consider  of,  and 

This  I  tell  him  opemy  ;  and  let  him  or  his  givt'  what  yon  biiall  think  fit  u|K>n  such  an  oc- 
party  make  their  remarks  nj»on  it  as  they  ]  casinn.  It  is\f,y  tiuc,  it  is  not  so  easy  a 
please  IJut  you  are  to  judge  whether  fhfiJe  ]  iii:«i:t?r  U)  ;<stcii:.iii  }iaiUci:lar  damages  in  such 
thing<  l»c  n  siUKeitnit  evidence  of  malice  to  sup-  ]>*-♦■  •  *.  '  '«'  »•-  '^  '»■  i*'*  «•■."-'.. »ar\  way  so  easy  to 
port  the  plaintiff's  action.  i  pr«>vt*,  ArM  !>;  vj:ji^  sir  \ViIl:am  rritchard  was 

There  was  (|uestiouless  a  devilish  malice  !  in  ]..i't:i  l?;!  ri\»- 'ir  mx  huui-s  ihf  re,  he/ could 
fixed  in  his  hi-art  and  iniuil,  and  he  waniel  an  \  s^unrr  -jo  ii;i;«:li  ibn.agf  as  comes  \o  ten  th?)u- 
opportunity  to  effect  it ;  and  he  thoutflit  it  for  •  suuii  pi.uii.^;.  As  in  the  case  of  a  person  of  great 
his  own  security  to  In.'  best  to  take  this  course,  .  qiinlity  and  honour,  it  is  not  easy  to  prove  his 
and  nolliiug  else  was  in  it.  For  abundance  of,  pariicular  dnuiage:  nor  in  the  case  of  any  of 
p<ruple  have  a  mind  to  do  mischief,  luit  want  ,  }oQ,  that  arc  wealthy,  able,  sufficient  citizens, 
omHirlunity  and  satV-  ways  to  do  it  in  :  und,  i  to  say  you  area  bankrupt,  when  we  all  know 
Oh  !  they  'rejoice,  if  they  hit  upon  a  project,  [  it  is  nii*(iossible  to  be  true ;  aud  so  no  particular 
that  shall  cany  a  s|KH*ious  pretenci>  and  co-  damage  doth  ensue  that  can  be  proved  ;  yet, 
lour  of  law ;  fur  then  they  thiuk  they  are  safe  however,  if  the  thing  for  which  the  action  if 
enough.  brought  were  desigacd  nith  uialici?!  though 

VOL.  z.  2  B 
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the  ill  dfsupi  be  not  effected,  that  if  no  thanks 
to  the  partv,  nor  is  to  weigh  with  you,  hot  the 
malicious  drsiirn  must  fforern  ^ou. 

Now,  here  i  have  taScn  notice  to  yon,  that 
the  inaJioe  of  this  design  here  was  not  against 
■ir  William  Pritchard  as  such  a  particular  man, 
hut  agminxt  nw  lord  mayor,  that  tliis- chm  that 
met  at  Russel^s  was  an  orerflowing  of  that  gall 
or  malice  that  was  in  his  heart. 

If  Mr.  Pafiillon  had  bron^t  an  action  noon 
m  bond  onl^,  certainly  it  had  been  nothiiMp  but 
what  he  might  veiy  well  do;  or  if  he  had  pre- 
tended to  sue  for  a  bad  debt,  that  if  he  had 
•taid  would  have  been  lost,  it  had  been  some- 
thing :  but  you  see  what  it  was,  and  it  is  as  ap- 
parent why  it  was,  in  that  Mr.  Goodenoti^ 
■tid  to  Keeling,  threatening  him  with  the  dis- 
|dcasm%  of  the  party  if  he  did  not  do  it ;  and 
mr.  Goodeoougfa  and  Mr.  Brome  were  such 
strangers  to  one  another,  that  he  must  threaten 
Bvometo  complain  of  him,  if  he  did  not  ez- 
•ente  hb  writs  presently.  Do  they  think  all 
mankind  are  ao  dull  or  blind,  as  not  to  see 
through  such  thin  artificial  stuff  as  this  ? 

Gentlemen,  this  is  the  matter :  the  govem- 
nent  is  a  thing  that  is  infinit^y  oonceme<l  in 
the  case,  that  makes  it  so  popular  a  cause  :  the 
goreniment  of  the  city,  the  honour  of  your 
ihief  magistrate,  and  indeed  the  honour  or  the 
fang,  whose  substitute  ha  was,  is  concerned, 
and  that  puts  a  weight  upon  your  inquiry  into 
the  damages  of  this  case.  You  are  to  consider 
yop  pve  damages  to  the  plaintiff,  not  as  sir 
William  Pritchard,  but  as  lord  mayor:  and 
vour  severity  in  this  case  will  deter  all  people 
from  euteriug  into  clans  and  cabals  to  make 
disturbances,  and  affront  the  government. 

It  is  a  thousand  times  better  to  keep  within 
their  own  bounds,  mind  their  callings  and 
•mployments,  and  concern  themselves  with 


their  own  afiairs,  and  leave  the  administratioB 
of  the  public  to  them  to  whom  it  belongs,  and 
is  intruisted  with.  And  aoooidiur  as  we  saj 
in  the  kw  maxim,  so  say  I  to  Mr.  Papilka 
and  all  the  party,  *  Ad  Coneilinm  ne  aceedaty 
*  antequam  voeeris.*  And  do  not  be  scared 
with  imaginary  dangers,  and  groundless  jea- 
lousies, into  tmnoltaous  and  disorderly  oonrses. 
You  had  much  better  keep  in  ;jfour  counting- 
house,  I  tell  vou  again,  and  mmd  vour  mtr- 
chandise.  My,  and  I  do  not  doubt  but  you 
wouM  much  rather  have  done  so,  if  there  bad 
not  been  some  further  fetch  in  it.  It  vras  not, 
I  dare  say,  out  of  a  frank,  generous  humoor  to 
oblige  the  city,  that  Mr.  Papillon  would  have 
spent  his  time  and  money  in  the  oflBoe  of  sho* 
nff ;  no,  I  know  ha  had  better  ways  to  employ 
both. 

It  was  not  the  generous  mind  of  BIr.  Bethel, 
that  called  him  on  to  be  sheriff  of  London,  to 
entitle  him  to  wnd  his  money :  bat  od  pur- 
pose to  be  one  or  the  first,  that  nioald  tuni  all 
things  upside  down  in  the  city,  and  disturb  tho 
government:  and  tliey  that  soeeeeded  him, 
carried  on  the  project ;  and  thev  that  would 
haVe  been  in,  but  could  not,  had  a  mind,-  no 
doubt,  to  follow  so  worshipful  an  example  as 
he  laid  before  them. 

Then  the  Jury  withdrew  to  consider  of  their 
Verdict,  and  after  half  an  hour's  stay,  returned, 
and  found  for  the  plaintiff,  and  assessed  da- 
masfp^  to  Ten  Thousand  Pounds,  and  costs  to 
Four  MarLi. 

L.  C.  J.  Gentlemen,  you  s<»em  to  be  persona 
tliat  have  some  sense  upon  you,  and  considera- 
tion for  the  government,  au«l  I  think  have 
given  a  good  verdict,  and  ai'e  to  be  greatly 
commended  for  it. 


312.  The  Great  Case  of  Monopolies,  between  the  Easfrlndia 
Company,  Plaintiffs,  and  Thomas  Sandys,  Defendant:  Whc^ 
thcr  their  Patent  for  Trading  to  the  East-Indies,  exclusive  of 
all  others,  is  good?  35  Car.  II.— 1  Jac.  II.  a.  d.  1683— 1685, 

J.  HE  East-India  Company  having*  a  Patent 
mated  them  uf  the  sole  1'radc  to  the  Kast- 
Indies  excluiive  of  all  othem,  commenced  a 


•nit  •c^inst  Mr.  Handya  fur  trading  thither 
without  Licence ;  in  vbich  case  tlie  following 
Ai^gimients  were  made,  vin. 

MR.   HOLT'S*    ARGUMENT. 

(ArrEEWARDs  Lord  Chief  Justice.) 

The  Governor  and  Company  of  Merchants  of 

London,  tradincr  to  the  East- Indies,  v.  T. 

Sandys,  T.  Mich.  35  Car.  a.  Rs.  Rot.  1^6. 

The  Defendant  comes  and  prays  Oyer  of 

♦  "  The  six  foUovini;  Argnments  in  this 
Great  Case,  were  copied  from  the  MMS.  of 
Samuel  Pspys,  esq.  (Seovtarj  to  tU  Admi- 


the  Letters  Patent,  which  arc  set  forth,  as  wa 
have  deelared  and  pleaded. 

To  this  plea  the  Plajntiffii  have-demmrred. 
M^  lord,  I  do  conceive  the  general  question  in 
this  case  win  be  this.  Whether  or  no  an  action  hea 
by  the  Company  upon  this  charter ;  for  that  the 
defendant  not  winff  a  member  of  the  Company 
has  traded  into  the  East-  Indies  without  licence 
of  the  Com|iany  ?  My  lord,  1  think  there  may 
be  tH'o  questions  made  in  this  case,  first,  whe- 
ther or  no  this  g^rant  of  the  king  to  the  Com- 
jMiny  to  have  the  sole  trade  to  uie  indies,  ez- 
elusive  of  all  others  hn  subjects,  whether  that 
be  a  food  grant?  Seeoodly,  supposhig  it  to  be 

■  .  ■     — ■ . 

ralty)  in  MagdalsD  college,  Cambridge.  Thesa 
Aignments  are  ni  great  concern  to  the  public 
ingioinJi  aod  to  every  individual  man  in  thii 
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ioadcb  are  bv  the  Utr  ukea  notice  of,  and  tit* 


„  ]  gnai,  yet  whether  or  no  it  doei 
anc^  tu  interest,  liber^  or  tranchiie  id  id? 
CoBi|NDy,  that  an  actkm  may  be  brought  anil 
Mwatuaed  by  tlwm,  agatnat  any  peraon  trading 
telbe  Eatt-lniliea  i  wku  ia  DotqualilM  bv 
rimdianer?  H;  lord,  for  the  first,  I  da  hum'- 
Uf  auBO«i*e  that  Ibia  charter  granted  to  the 
MBpany  to  have  the  sole  trade  to  the  Indtea 
cwlDHTeof all  olheraHB  piod  ^rant: 
— ._.....        ,     .      ^ijgu 

„        „  isidentiont 

iM,  my  loni,  from  the  cnniideration  of^c 
fmrnaem  that  are  to  be  traded  tritbal,  and  thej 
we  iBftdria,'Mid  notehrialiww.  Secondly,  raj 
brd,  tnm  the  oonaideralion  of  foreign  tradt- 
iMrif,  bow  and  in  what  nature  by  U<v,  it  may 
ba  ratnincd  by  the  kinf '■  royal  poncr.  And 
in  the  third  place,  conaidn  the  circumatancea 
and  partieolara  of  this  grant  made  to  the  com- 


lulh  ««t  a  mark  upon  them,  and 
ihey  are  naed  as  all  otlier  rnemiPt  are.  And 
»o  T  R*p.  17.  6,  the  express  worda  of  my  lord' 
Coke  are  in  Calvin'a  catc;  aayshe,  iiiKdels 
are  perpetual  eneiniea.  IU|r.  283.  Thai  acta 
fiirtb  the  writ  of  protection,  that  was  i^iTen  to 
the  prior  and  brolberi  of  the  hcwpital  of  St. 
M  used  for  the 
defence  of  the  church,  '  contra  Chriati  et  om- 
'  niam  Chri^tianorum  tnimicoa,'  13  H.  8.  4> 
Ifa  man  do  beat  a  man  ootlaned,  alrailM-,ar 
a  pi^an,   and  Ihey  bringf  an  action,  be  may 

Elead  bis  being  a  pagan ;  and  in  abatement  of 
is  action ;  I  mention  this,  my  lord,  t»  shew 
what  opinion  tbe  law  has  or  tbrse  peapta, 
judsing  of  them  to  be  enemies  aa  lliey  are  ia- 
ddets;  and  for  thai  reason  bii  excluded  them 
from  tlie  benefit  nf  the  law,  and  theci 


faDT  in  this 

Hy  loH,  fbr  the  fbil,  that  don  relate  to  the  I  juBticelhcnationaffonlBracdfromthalitmaybe 
pcnou  bi  be  traded  with,  their  being  inRdds  i  inferred,  that  since  tho  law  hath  exclndad  tbcm 
And  not  Christiana ;  I  do  conceive  thai  by  the  fimm  common  justice,  surely  tbe  law  will  iwt 
bw  of  the  land,  no  aubfcct  of  England  cm  I  allow  an  intercourse  or  intimate  correapoBd- 
bade  with  mfidela,  without  liceace  from  the  encewithsuch  peiaons  to  tbe  auhjectaof  Eng-' 
Vtigi  orat  least  it  ii  in  the  power  of  the  king  .laud.  And,  my  lord,  thisis  eroundcd  upon 
^___,..,.....    __..__.v: .. (    ^  __..t_.,_      .. 


toprmibil  it,  and  for  this  rery  reason,  because 


BbM  be  of  great  service  to  tbe  protesaors  of 
tbe  taw,  to  BDew  on  what  groundi  and  reasooi 


beenfonnd  useful  lo  tbe  gentlemen  of  the  kw, 
m  the  reason  why  ^ese  Argumrnls,  (though 
not  so  properly  a  Trial)  spoke  by  some  of  £« 
greatest  men  ibat  ever  appeared  at  the  bar, 
are  here  inserted.  The  Arguments  of  Holt, 
Tniry,  Fiucb,  Pollexfen,  and  Sawyer,  are 
T^ry  briefly  abridged  in  Skinner's  Reports. 
But  the  Argumeuu  of  Mr.  WilUams,  and  the 
Lord  Chief  Justice  Jefleries,  are  not  mentioned 
there."    Note  to  former  Edition. 

Bee,  also,  3  Shower's  Rep.  S6G;  and  tb« 
books  referred  to  in  Mr.  Lencli's  edition  of  that 
work. 

Among  the  MSS.  of  Owen  Wynne,  in  the 
Library  of  AH  Souls'  College,  Oxford,  U  a  le- 

Cof  the  Arguments  in  this  Casa  i^  Holt, 
y,  FilMh,  Ptdlufeo,  and  Williams.  In 
that  report  there  ate  not  inserted  any  obser- 
lations  from  Jefhries  at  the  cktwof  PoJexlen's 
Argument,  nor  is  there  at  the  conclusion  of  the 
whole,  any  nnentioD  of  the  Judgment.  ■  The 
arrangement  of  Pollealea'a  reasoning  is  some- 
iriuUdifferently  exhibited,  and  tba argnmeots 
«f  the  other  covnEcl  are  reported  with  aome 
verlwl  rariationB  of  tririal  importance  Irom  the 
r^ort  in  tbe  text.  To  Pollcxfen's  Argument, 
la  there,  as  here,  prefixed  a  rechal  much  at 
Imgth,  of  the  Declaration  of  tbe  Plaintiffs. 
Ob  the  whole,  tho  report  in  the  text  is  modi 
■ore  full;  and,  aa  it  see 
Ihaa  Owen  Wynne's,  which  c 
iignnnt  rfu  Rokert  SawTcr,  tiM  « 


le  gorernment' 


nt-  liatb, 


or  ov^t 


ohserratioDS  of  the  Court,  or  the  concIuHon  of 
the  cause  :  and  it  eihibitB  PoUeifen's  Aign< 
meot  less  correctly  and  less  intelligibly. 


Origin  of  Commerce,  toI.  S,  p.  506,  editioi 
1801.    What  is  there  said  irf  it  is  thus  Cm»- 

"  Lord  Cliief  Justice  Pollexfen  laboured  not 
unsuccessfully  to  proic  tbe  Company  to  be  a 
true  monopniy,  and  Sandys  to  be  iniuicent,  as 
tbe  Company' was  nut  established  by  any  act 
of  parUatnent.  Yet  tbe  king's  prohibition  for 
the  abip  not  10  sail,  obltted  Sandys,  atler  a 
year's  suspence,  to  sell  OB  his  abip  and  cargo 
with  great  Ion.  Tbe  ships  and  goods  of  some 
other  interlopers,  as  titey  were  then  styled, 
were  likewise  seized  and  confiiicated  in  tbe  fol- 
lowing reign,  in  ttie  years  1636  and  1667  ;  but 
they  took  out  no  licence  from  tbe  ComiHoy. 
Alt  which  waa  decided  against  tbe  spirit  and 
maxims  of  our  common  law,  partly  for  sup- 
^rtiiig  a  lawless  preti^tive  in  Uie  crown, 
ifhiofa,  under  a  better  moaarch,  six  years 
iller  thi!<  time,  was  agreed  to  be  U^ly  dia* 

Aa  lo  tbe  king's  proliibitinn  here  mentioned, 
lee  9  Shower's  ttep.  302.  llaym.43B.  Some 
parliculara  rcsiiecling  the   East  India  Com- 

Cy's  Com  plain  IS  againiil  Interlopers  are  giren 
ur  Kicbanl  Bul#tn>de  in  his  Hemoirt.    He 
Jbo  m>ticeii  the  grounds  of  Jefferiea'a  Judg- 

Seethe  Anfuments  in  the  Case  of  the  Com- 
pany of  Hercfaant  Adreotnreia  against  Rebow. 
3  Mod.  Rep.  1S6,  and  the  books  refenvd  to  in 
Mr.LcMb't  adiliM  «f  that  work. 
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to  have,  by  tUeconstiiiilioii  ufllie  ^nverimK-nl 
ilsrll*,  ot*  X\w  chrislian  iplieioii,  wliii-h  I  ron- 
ceivc  is  tlie  iiiain  rii'l  oiL;;o\i*iimu'nt.  Tiic 
proli.-ssit);i  and  pivj.-n atloii  «t'  rhii^tiHiiity  i** 
oi"  io  iii-rh  a  ii:.:uri>,  tlj:il  ol'iUfirit  Hiipcrsiilrs 


siihjoots  of  Imiu-IidJI  have  ri^bt  to  such  a 
t'orpi^iitiadr,  iltat  tliry  caii,  fuT  libit lun,  trade 
uitlioiit  Awy  I'Oiitruiil  ;  and  I  coiictivc  they 
Uaw  n«>t. 

rirst,  my  lord,   I   conceive  that  llie  libertj 


all  law:  ilnny  law  Ur  u::(dc  u^aiiist  >uiy  |M)iiit     and   rii^-ht  ot*  a  fon:i(^  trade,  dqK'Dds  u(m>u 
ofthechrUtiiui  rcll;;it>ii,  that  law  is  i/ujo /Ivt»  j  i  a^rcMiic 


nt  and  rnninirt  with  foreiij^n  princes, 

and  if  tio  be  it 


he  conquers  a  paij;aii  cuuniry,  the  law  ceanos 
ipto facto  to  ht  law  ;  for  the  law  ui'  infidels 
iHCoutiary  and  repu^j^nant  to  tho  christian  ic- 
li^^ion.  SVhy  thun,  if  the  ohiistian  reliifion 
have  the  pi-cvah-nce  iu  chribtian  countrit-s, 
tiierc  must  be  some  means  pixn  idcd  by  the 
la IV,  whereby  the  kini;  niny  haie  a  poiter  to 
preserve  it:*  and  there  \s  ninhiiii^  inure  <ian- 
Iferous  to  the  riu^ht  relij^uu,  thaji  fur  the  pro- 
twtfbors  of  ihatreliiifion  tu  have  eoniinereo  ivitli 
IMgans;  v\c  read  how  the  ehildrcn  of  Israel 
wri-e  pervtrted  from  the  true  reliui«)ii,  h\  con- 
verse with  the  nations  ruuud  ubiiut  ihetn,  in 
theBtiok  of  Ju<l|^rs. 

And  (irotius  *0e  Ikllo  tt  Pu;  c,  1.    J.  c  1.') 
paraj^.    li.  sa\?>,    *  C'a\fnLl.Jii)   i*.l  tiilm    nc 

*  nimia  eoun 

*  firuii^,  quai 


I 


caus4;  it  di'pi  i)ds  upon  the  accidents  of  [»eacc 
and  war  ;  Mhich,  if  there  wcresui-h  aright,  it 
could  not.  oO  rh.  Ma«>:na  Chartft,  '  Omnes 
*■  Mercatores,  ni!»i  nubilLe  antea'  prohibiti  fue- 
^  runt,  hnWant  salvum  et  sccunim  conductuni 

*  i'xire  do  .\ii|^liaet  venire  in  An^Iiani,  et  mo-' 

*  rari  el  ire  per  Ani^liain  pneterquam  in  teni- 

*  |ion'  ;:U'Tra*.'  Then  he  ifoes  on  further,  if 
there  happen  to  be  war  viith  a  foreign  prince, 
and  the  kin^i^jom  of  Kngland,  and  the  mer- 
ehants  of  that  country  be  found  in  England  ; 
this  shews  that  war  is  an  interruption  of  the 
coKimerec.  12  11.  7,  ch.  C,  my  lord,  that  sta- 
tute n.'cit(.s,  that  the  merchants- ad  venturers 
inliabitiniT  uiihin  the  city  of  London,  and 
diver.)  {uiis  of  England,  had  iree  passage,  4cc. 


:ii\lurutiii  e(>iit;<:;:iiui  utlterai  in-  I  iii to  di\ers  parts  of  Spam  and  other  places,  that 
iinoui'eui  ntlK*  e:-:t,s(  ill  ■<  (li.iJii^'ui  j  v. ere  in  iiMi>ue  and  amity  M'ith  our  kingdom 


tiia  \'C.'. 


:^ioii. 


In  cli]  iiii'.cs  of  poj'i'.  V.  [>r;u'-  |  uei-s  and  morals  of  the  pe«)ple  should  be  cor* 

ton,  liii.   i    (h.  Jl.  tl.r  ki:it^  ill  i.ii;:;l:it.J,  sa\s  |  ruptcd  by  the  example  of  Tun  ign  nations.    My 

ho,  i<i  *  n<-;  iui:i;sler  <'  viearius.'     Mt   J*,  eh.  I  lord, '.i   fiulls   Abr.  .'li,  mentions  the  pariia- 

Wni'-ior,  *  J i>  publicum  (v.t  i;no,l ;',!  staiuni.'  ■  n>e:it-ni'I  tif  1  II.  .'>,  wherein   it  is  said,  That 

'liii-«  is  I'M  ;.ed  upC'U  lobe  ]i:Lrc  of  the  Jui^  j  tiie  Cuiiiitions  did  jietiiion  the  king  that  the 

pulilieuni,  the.    eaie  rf  re!i'.:i«in    and  Aaeied  \  nr-rehniits  ol' Kiipfhuut,  pa\in;r  tlieir  customs 

thiu;^,nnd  thf  pnt(i:;^';iiion  tlienof ;  why  tbvn,  i  unti  oilier  duties,  ww^Va  iiave  liberty  to  export 

my  h)nl,  if  this  be  true,  t- ten  V  is  lav,  I'ul  tori  ihi-ir  5fo..i!s  to  r.;i\  plaee  or  e<»untry,  notwith- 

thc  ku!g  tc  take  earj  a;id  ujc  hi>  ruyai  autho-  !  standing  :iny  priHrlauialion  to  the  contrary:  and 


rity,  to  pivve::t  all  his  suLjeels  iVom  \m-a\j:  per- 
▼erted.  My  lord,  I  thiiik  it  is  plain  by  the 
writ  of  Xe  t'jceat  Kr- it/n,  that  suvs  the  hin<r 
may  prohibit  any  peL^<Jn  from  ^oinj;  lieyond 
sea.  Why  ?  For  the  ilefence  of  the  nalni  ; 
that  is  a  suilieleni  reason,  it  is  not  in  iho  [Miwer 
of  the  party  to  lilii^te  it  wit!i  tin-  kin*,'',  hut 
he  must  submit.  Now  always  rili^  ion  is  (list 
to  borcga;u.  d;  seeondly,  the  ilnenee  of  the 
kingdom  ;  and  tliinlly,*  tho  trade  thrnx)f. 
Now,  my  lonJ,  the  subject*  «d'  a  C'lirislian 
prince  going  to  tradt^  with  Infidtl.;,  king  in 
theii  company,  that  may  bu  dn:i:,ar(ni'>  to  llu' 
slate  and  religion  ;  so  lh:it  it  nuisi  n(:ces>nrdy 
bci  in  the  pwwer  of  the  kin:^  U:  e-ntroul  it.  I  lob. 
217.  C.nrJe.n's  case,  it  was  a  !;i:d'^ad  that  an 
inll  ;-ina?:oiM!id  lie  at  ilh-  e<  iiuuon  law,  Infer!* 
any  sl.iliil.-,  aivainst  aii\  pers  us  tliat  siio,dd 
transpoit  c  .;n,  Lot  a'l-ie  iti.i  a'^iisKi  ihi'  p!>liry 
and  fctate  ol'  c;«.vvi  i.  hum  it  thai  inoney  sh'iidd  be 
ti*ansporlt:d  ;  no.*-,  if  it  h,?.  against  the  policy  o| 
ttate  to  tra^Ie  .vith  iul'idcls,  by  the  i-aine  reason 
thattvught  to  be  re.slr.uncd.    h\  the  next  place, 


the  king  says,  lie  will  Ih^  advised,  he  would 
advise  with  his  eouneil.  My  lord,  from  that 
time  to  this  it  n[»[U'nrs  that  there  was  no  com- 
plaint of  tli(^  king's  proelaniatiou  as  illegal, 
that  did  prohibit  tlieir  trade  ;  but  they  only 
]>ray  tliai  he  would  make  au  alteration *of  the 
law.  Ijiit  there  writ'  st  leral  pr«)elauiations  at 
that  time  to  resiiain  the  siilijivt  from  trading 
with  forei;;ners(tiierefore  the}  de»irc  he  would 
eoust.*nt  th^y  luighi  trade)  ;  but  the  king  ia 
that  <M^e  «lid  ihink  fit  to  part  with  his  pt*wery 
but  gi«es  the  ii5ual  nnsui  r  in  such  cases.  My 
lord,  in  the  next  plaee  it  is  necessary  tor  the 
kiii:^to  ha\e  power  to  restrain  a  ibreign  tiude  ; 
because  a  foreign  trade,  as  the  case  may  be, 
mn\  be  \ltv  inrunveuient  and  mischievous: 
for  it  is  well  kuowp,  that  if  so  bet  the  impoi-ta'- 
tioii  of  foreign  commodities  do  exceed  the  ex<- 
pfirtalion  t»f  domestic,  that  trade  is  rather  a 
grievance  than  a  benefit ;  so  it  is  said,  '2  Inst. 
325,  and,  my  lord,  there  has  been  sutficicni 
upnearauce  oYtliis  matt(*r  of  late  days. 
Aly  lord,  tlie  iuportition  of  Irish  cattle,  by 


1  uill  coQ>idci'  foreign  tiade^  and  uhether  the     the  ISthof  tliis  king,  chap.  2,  was  declueSto 


\ 
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be  a  nnisancc.  80  the  39th  of  km^  Charles  1, 
the  importation  of  French  comin<Mitie8 :  wliy 
this,  my  lord,  is  declared,  the  statute  does  not 
enact  it,  but  declares  it  to  be  in  it^lf  a  common 
nnisance  :  \^'hy  nOw,  if  so  be  a  trade  come  to 
be  a  nuisance,  that  it  is  rather  hurtful  than  ad- 
vantageous ;  the  king,  by  virtue  of  his  prero- 
gative, is  to  defend  the  nation,  and  protect  his 
subjects  from  these  erils ;  he  has  a  power  to 
restrain  these  evils,  esj>ccially  when  we  have 
the  judgment  of  the  parliament,  by  whom 
these  tilings  have  been  declared  to  be  nni- 
itaces,  10  Kep.  l-U.  In  the  case  of  the  Isle  of 
Ely,  the  first  statute  that  was  made  concern- 
ing Sewers,  was  in  H.  6's  time  ;  there  was  a 
question,  that  since  there  was  a  thing  so  ne- 
cessary as  the  taking  care  of  the  inundation 
with  remedy  there  before  any  statute,  says  the 
book,  the  king  by  his  prerogative,  as  the 
fountain  of  justice,  might  take  care  of  it,  though 
there  was  no  statute  then.  My  lord,  when 
foreign  commodities  come  to  be  an  annoyance 
to  the  people;  the  law  must  be  defective,  if  the 
kine  h^  not  a  power  to  restrain  them.  Hut 
IB  this  case  here  it  is  only  aVegulatlon  of  trade, 
a  grant  of  it  to  the  company  ;  and  it  is  only 
specifie*!  how  the}'  shall  manage  that  trade,  to 
the  intent  all  people  might  trade  un<ler  the  go- 
vernment as  they  ought  to  do  :  and  [  think, 
niy  lord,  it  is  well  known,  that  if  this  com- 
pany had  not  settled  and  established  a  trade 
in  the  Indies,  Mr.  Sandys,  nor  none  of  these 
gentlemen  could  have  had  an  opftortunity  to 
do  it.  And  if  they  hare  liberty  to  interfere 
with  the  Company^  they  would  riiin  the  Cnm- 
pany,  and  they  themselves  could  not  trade ; 
but  1  know  what  olijectious  will  he  made 
against  m«»,  even  by  ihe  defendant's  plea.  My 
loni,  that  lU  K.  3,  cli.  3,  to-wit,  that  the  sea 
shall  be  open  to  all  merchants  to  part  with 
tlieir  merchandize  where  they  please;  which, 
with  submission  iu  your  lorJships,  cannot  l>e 
taken  so  universally  *as  they  themselves  unnid 
have  it.  For  if  you  will  take  the  woi-ls  to  be 
so  large,  without  any  manner  of  restraint,  you 
will  make  tliis  statute  to  i*ive  liberty  of  trade  to 
the  kinij's  euemles,  for  they  are* merchants. 
But,  in\  lord,  the  next  answer  1  give  to  it  is 
this  ;  I  conceive  4lie  true  meaning  of  the  sta- 
tute is,  that  the  sea  should  he  open  i^ithout 
paying  any  extraordinary  duties  but  what 
might  justly  be  imposed  :  that  is,  that  none 
should  pay  any  duty  tsr  custom  for  navi'^a- 
tiou,  but  fiitly  the  due  custom,  that  is,  when 
they  come  into  port.  Ar^l  so  1  must  cum  pare 
that  statute  with  M:iflrna  Charta,  30  eh.  *  Om- 

♦  oci  Mercutores  nisi  public^  antea  prohibit! 
'  fucriut,  haheant  s:iUum  et  sccurum  eon- 
*■  ductumc.\ire  de  Aui^lia  et  venire  in  An«j^liam, 

*  t^c.  sine  malis  tolnctis;'  so  that  they  have 
liberty  ailii\ved  in  this  case  to  trade  without 
uuluuful  enactions  But,  my  lord,  in  the 
third  place,  supiM^ing  this  statute  to  he  taken 
as  general,  as  1  know  the  other  side  endeavours 
jtsiiouM,  yet  it  cannot  extend  to  this  case; 
for  I  think  they  can  hardly  make  it  out,  that 
at  thai  tiiob  tUerie  was  any  trtide  droVe  VdiU 


•I 


infidels,  but  the  trade  was  drove  with  Chris- 
tians :  why  now,  if  there  was  not  such  a  trade 
had  at  the  making  of  that  statute,  we  must  not 
extend  the  law  to  this  case,  which  difiers  from 
the  reastm  of  trade  in  other  cases.  Tliat  ther» 
was  none,  I  think  a|>pears  plainly  by  his- 
tory ;  Holtingshcd's  llistory  of  EnglanSi,  lC3y^ 

*  whereas,*  says  he,  *  in  times  past,  the  chief 

*  trade  was  in  Holland,  Portugal,  <Scc.  now,' 
says  lie,  *  men  not  being  content  with  those 
'  journeys,  they  have  sought  out  the  East  and 

*  West-Indies,  and  have  made  n<»w  and  then 

*  suspicious  voyages.'  And  it  appears  by  the 
statute  of  II.  7',  that  1  mentioned  before,  that 
the  ancient  trade  of  England  consisted  with 
near  counti-ies,  and  so  the  trade  ivas  at  the  time 
of  the  makhig  of  this  statute. 

My  loni,  1  do  observe  as  to  the  case  1  re- 
ported before,  when  the  Commons  did  petitioo 
the  king,  that  they  might  have  liberty  to  trade 
notwithstanding  any  proclamation,  liolls  Abr. 
214,  they  were  not  of  an  opinion  at  that  time, 
that  this  statute  did  extend  to  merchants,  to 
give  them  liberty  to  trade  every  where  at  their 
will  and  pleasure  ;  if  they  hail,  they  would 
have  insisted  upon  it,  and  urged  it  to  the  king, 
that  ^vlierens  there  was  a  statute  gave  them 
free  lil)erty,  therefore  desire  the  law  might  be 
observed  T  hut  they  do  not  deny,  no,  they 
tacitly  acknowledge  the  king  had  such  a  power. 

My  lonl,  it  di)es  appear  what  the  ancient 
trade  of  England  wasoy  the  customs;  for  at 
the  common  law  there  was  no  custom  but  in 
three  thingfs,  wool,  wiwlfcll  and  leather  ;  these 
are  the  customs  that  were  due  to  the  king  by 
common  Jaw :  indeed,  there  was  forc'lgii 
custom,  but  that  was  for  a  tbreign  commodity, 
and  was  prize  ;  Dyer  1(55,  '2  Just.  52,  and  43. 
Davies,  Kep.  i}. 

Now,  my  loni,  if  so  be  the  tr»ide  of  the  na- 
tion had  consisted  of  other  commodities,  it  may 
he  supposed  there  would  have  been  custom 
paid  tor  them  aCtcnvards  ;  in  Ed.  ord's  time, 
when  new  trades  were  introducecl,  we  find 
acts  of  parliament  made  fi)r  raising  new  cus- 
tom ;  therefore  since  no  custom  w:is  paid,  but 
these  aneicDt  customs,  we  may  suppose  the 
trade  of  the  natidn  mostly  consisted  of  those 
commodities.^  Fitzher!»ert,Nat.  Ur.  iCi.  Dyer 
1G5.  Merchants  as  well  as  othiTs  may  be  pro- 
hibited from  going  <iut  of  the  land,  or  any 
{i^rson  whatsoever;  and  Daues,  Uep.  fol.  9,  b. 
gives  one  reason  w  hy  tlu'  kiu^r  did  permit  the 
merchants  to  trade,  « hin  it  was  in  his  power 
by  writ  of  \t'  ccfut  Hrf^numj  or  a  pvoelauiation, 
to  put  a  stop  to  iheni. 

My  lord,  in  niauy  rases,  when  the  doing"  of 
an  act  may  In;  to  the  public  detrimenf  the  king 
hath  power  to  restrain  it,  and  it  cannot  be  done 
without  the  kind's  licence:  Co.  Litt.  fol.  5.  a 
subject  cannot  build  a  castle,  or  other  fortt-ess 
defensible,  without  licence  of  the  kiutf  ;  why  P 
IpCiuisc  it  nmy  be  dangerous.  \Vhy  then 
should  a  sul);e;'t  trade  with  an  infidel  country, 
without  lieeucv^  fmm  the  king?  for  b\  trading 
with  inlidels  they  endanger  their  rcli^on. 
Ahd,  theretore,  as  it  requires  hcence  to  build  a 
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etstle,  though  a  man  otherwiie  might  lawtolly 
do  it  upon  his  owu  ground  ;  ao  for  the  tame 
reason  does  it  to  trade  with  infidels,  9  Rep.  87. 
b.  2  Inst.  199.  A  man  cannot  inclose  Ids 
ground  to  make  a  park  without  liceui*e  of  the 
Jung ;  in  that  case  he  takes  nothing  from  any 
body,  but  buch  inclosing  and  turning  profitable 
gpround  into  a  place  of  pleasure,  may  be  of 
public  consequence,  and  therefore  cannot  be 
done  without  the  king*s  licence,  11  H.  7. 
Sd.  If  two  men  play  at  sword  and  buckler,  and 
'  one  kill  the  other,  toat  is  felony  ;  but  H*  they 
play  with  licence  of  tlic  king,  that  is  not  felony  ; 
io  that  the  kiug  hath  power  to  prohibit,  and 
by  his  command  make  that  unlawful,  that 
oUierwisc  m  ould  be  lawful.  For  the  kin^  may 
c«immand  a  man,  by  his  writ,  to  stay  m  the 
kingdom,  and  if  he  go  contrary  to  the  kin|^*s 
writ  or  proclamation,  in  tliat  case  the  king 
may  seize  all  his  lands  for  the  contempt,  as  in 
the  case  of  sir  Francis  Inglcfield :  so  that  as 
the  king  may  govern  the  trade  of  the  nation  in 
regard  it  may  l>e  mischierous,  the  king  may 
hinder  it,  when  it  will  be  apparently  mis- 
chierous. 

In  the  third  place,  I  shall  consider  the 
Grant ;  and  the  Grant  hath  these  thiugs  in  it ; 
It  is  a  grant  to  a  company,  that  they  and  their 
children  shall  trade  to  the  Indies,  notwithstand- 
ing^ any  statute  or  diversity  of  faith  or  religion ; 
and  that  they  should  have  the  sole  commerce 
and  trade  thore.  There  is  a  prohibition  to  any 
of  the  king^s  subjects  to  trade  Uiere  without 
lioenoe.  Now,  my  lord,  this  grant  I  take  to 
be  good  ;  for,  my  lord,  though  it  may  not  in 
itself  be  lawful  without  the  king's  licence,  yet 
ft  is  in  the  power  of  the  king  to  make  it  so. 
And  for  this  reason  can  the  king  make  an  aUen 
a  denizen. 

The  reason  of  the  law,  why  an  alien  is  unca- 
pable  to  purchase  lands  here,  is  because  it  is 
against  the  policy  of  the  land  for  to  suffer  a 
foreigner  to  come  into  England,  and  enrich 
liimself  with  the  lands  and  goods  of  the  king- 
dom, yet  the  king  may  cure  this  iucajKicity  ; 
but  notwithstanding  he  be  made  a  denizen, 
▼et  docs  he  remain  an  alien  still,  and  subject  \o 
that  prince  irom  whence  he  came ;  Dyer,  3 
ch.  B.  So  that  notwithstanding  it  may  be 
dangerous  for  an  alien  to  haTe  land,  jet  the 
icing  is  entrusted  with  it,  and  e  may  gire  this 
alien  Uberty  to  purchase  land. 

My  lord,  it  is,  as  1  have  observed,  unlawful 
to  transport  the  coin  of  England ;  yet  the  king 
may  give  leave  to  transport  coin,  as  there 
is  a  precedent  5  Car.  i.  of  a  licence  to  trans- 
poit  10,000/.  So,  my  lord,  for  the  trading 
with  infidehi,  though  in  itself  it  is  against  the 
polic3*  of  the  govenunent ;  that  is,  for  the  sub- 
ject to  have  an  uncontroidable  Uberty  to  trade 
at  their  pleasure ;  yet  the  king,  who  is  entrusted 
with  tlie  administration  of  the  government, 
may  give  authority  to  do  it  And  there  is  a 
great  deal  of  difference  between  trading  in  a 
company,  and  trading  out  of  a  company :  if 
tliey  trade  in  a  companT,  thcry  trade  imder  the 
COfeiBDWDtof  £ogiMMli  iftMj  tradeoutofa 


company,  tlien  they  trade  out  of  the  govem- 
moit  of  England,  and  out  of  its  protection. 
This  Company  is  incorporated  ano  made  to 
have  the  government  of  this  trade;  they  being 
christians,  do  question,  are  to  take  care  of  tha 
christian  religion ;  and  to  take  care  that  their 
agents  and  lactors  tliat  trade  under  thia  consti- 
tution, keen  op  to  that  religion  tliey  piofeas  ; 
but  oertamly  it  is  quite  another  thing  when 
peopletrade  of  their  own  heail;  there  they  con- 
verse  only  with  mfideb,  they  cannot  bava 
divine  offices. 

i»Iy  lord,  it  has  been  objected ;  Oh,  bot  say 
they,  if  the  king  jg^ve  a  licence  to  some,  though 
they  cannot  do  it  without  the  lunff*s  lieeooe, 
3retthe  king  having  dispei»edwi£  this  law, 
this  dis[iensatioa  shall  have  an  universal  influ* 
ence,  and  give  hoeuoe  to  others. 

Bly  lord,  it  seems  to  me  a  very  strange  in- 
ference; they  acknowledge,  tiiat  niaka  thia 
olyection,  that  without  the  King's  lioeiioe,  be- 
vood  what  it  is,  where  the  lung  hath  qaaliAed 
nis  grant  solely  to  the  company  and  their  fiic- 
tors,  they  would  have  it  extend  U>  all  the  peoula 
of  England.  I  think  it  is  the  first  time  that 
ever  the  king's  lioenoe,  or  authority  that  ha 
gives,  should  be  extended  beyond  itsAf.  Bot, 
my  Icfd,  the  great  objection  will  be,  that  thia  ia 
a  monopoly,  and  thmfore  the  J^nuit  it  void  ia 
law ;  with  submisnon,  I  think  it  is  none ;  and 
1  hope  I  have  said  something  already  to  prove  it 
to  be  none,  and  it  does  not  coma  wttnin  the  de- 
finition of  a  Monopoly,  3  Instit  181.  A  mo- 
nopoly is  an  institution  or  allowance  of  tha 
king,  ny  his  grant,  commission  or  other^rise,  la 
any  person  or  persona,  bodies  politic  or  corpo* 
rate,  of  or  for  tne  sole  buying,  selling,  maldng, 
working  or  using  of  any  thmg ;  whereby  any 
person  or  persons,  bodies  p<^tic  or  oorporate, 
are  sought  to  he  restrained  of  any  freedom' or 
liberty  that  they  had  before,  or  hindered  in  their 
Uwful  trade :  restrained  of  the  freedom  they 
had  before,  that  1  think  they  cannot  make  out, 
that  they  ever  had  any  suen  freedom.  They 
cannot  make  out  that  they  were  in  paesettion 
of  this  trade  before,  therefore  this  charter  doea 
not  restrain  them  of  any  freedom  they  Imd  ; 
then  say  they,  it  hinders  others  lawful  trade. 

My  lord,  I  have  made  it  appear,  that  tha 
trading  with  Infidels  without  licence  of  the 
king  is  not  a  lawful  trade.  But  to  go  fbrtliery 
though  the  proof  lies  on  their  side,  they  havinjg 
the  affirmauon ;  yet  I  hope  to  give  anch  evi- 
dence, as  is  even  as  much  as  can  be  expected 
in  any  case.  In  the  43d  of  oueen  Elisabeth,  a 
pariiament  was  sitting  at  Westminsler,  and  at 
that  very  time  there  was  a  diarter  gnmtcd  to 
this  Company;  and  a  charter  that  had  these 
very  worus,  of  having  the  sole  trade  exolusive 
of  others;  and  therehad  be«n  another  charier 
granted  befinre  of  liaviaf  the  sole  trade,  srth 
oftheaueeu.  Now,  in  nk  parliament,  43d  of 
the  saia  qoeeo,  tlie  paifianient  fell  veiy  vijpor- 
ously  ag^unst  MoBMlies,  end  bronght  m  a 
great  catakgne  of  tbemJ  Bui,  mj  krd,  I  do 
obaerve,  that  in  all  the  catalogue,  wd  in  all  tha 
debatee  of  faiiwneel  It  thai  tiaep  thwa'li  net 


one  word  mcndoDed  of  the  East-India  cofn* 
l^y's  charter,  neither  of  the  charter  of  the 
97th  of  the  queen,  nin*  of  the  charter  of  that 
very  parliament ;  nay,  there  ia  not  so  much  as 
^aention  made  of  the  charter  granted  to  any 
other  company.  My  lord,  I  hare  this  from  a 
book  that  is  lately  come  out,  Townshend's  Col- 
lection of  Proceedings  in  Parliament,  S44,  345, 
there  is  the  whole  catalogue  of  Monopolies, 
and  the  ftiU  debate  of  them :  but  as  for  any 
cfaarteis  of  corporations,  though  there  were 
many  at  Aat  time,  there  is  not  the  least  com- 
plaint. 

My  lord,  between  the  4Sd  of  the  queen,  and 
the  SOth  of  kioff  /aroes,  is  about  twenty- 
tbiee  years ;  in  the  4Sd  of  the  queen,  the  dis- 
course of  Monopolies  first  be^n  in  paiiia- 
inent ;  and  they  were  constdenng,  it  may  be 
.supposed,  all  this  time,  how  to  settle  the  mat- 
ter of  monopolies,  and  to  declare  what  were 
nonopolief .    And  after  all  this  lon^  considera- 
tkn,  and  so  great  an  agitation  as  it  had,  they 
cune  to  make.^e  statute  of  21  Jac.  which 
seems  to  be  a  settHn^f  and  bounding  the  prero- 
yatirv  of  the  crown,  and  ri^ht  of  the  subject ; 
It  does  condemn  monopolies,  and  has  these 
words,  all  monopolies,  and  all  commissions  for 
the  soke  buying,  ice,  or  using  of  any  thing  within 
the  king's  dominions,  why  that  is  condemned. 
But,  my  lord,  it  does  i^pear  that  the  parlia- 
ment were  so  far  from  condemning  the  charter 
^this  Comnany,  or  the  charter  of  any  other 
<mnrany,  tnat  there  is  an  express  proTiso  that 
the  Statute  of  Monopolies  should  not  extend  to 
•ay  company  for  the  ordering  or  managing  of 
trade,  thougn  1  think  the  words  of  the  statute 
did  not  reach  this  case,  yet  they  were  so  care- 
fbl,  that  they  would  have  a  proviso  to  save  this 
•nd  all  other  companies.    And,  my  Jonl,  there 
is  a  statute,  3  Jac.  cap.  6.  by  the  preamble  of 
which  statute  it  appears  that  the  king  had 
granted  a  charter  to  divers  merchants  to  be  a 
company,  and  to  have  the  sole  trade  into  Spain 
and  Portugal,  excluding  all  others  that  were 
not  members.    The  statute  recites  the  mischief 
•f  liberty  to  all  the  king's  subjects  to  trade 
Acre :  1  observe,  the  parliameiit  did  not  con- 
demn the  charter  to  be  unla^vful,  but  took  it  to 
be  ffood,  and  that  nothing  less  than  an  act  of 
paiuament  could  restore  the  liberty  of  trade  to 
tte  subjects  against  the  charter ;  for  they  do 
mjf  notwithstanding  the  charter  had  given  the 
mmm  ri^ht  of  trade  to  the  company,  yet  it 
ihoidd  be  lawful  for  all  people  to  trade  there, 
Botwithstanding  that  charter.     Now,  my  lord, 
I  do  think  that  practice  and  usage  is  a  great 
endcnoe  of  the  law :  1  shall  shew  your  lord- 
iliip  some  precedents  of  some  charters,  that 
bflre  been  wanted  to  persons  of  a  sole  trade 
ORhiaive  of  others :  6  Feb.  26  Eliz.  she  grant- 
ed to  Abraham  Gilbert  and  his  associates  the 
0Ole  trade  to  ChinS^  prohibitbg  others:  6th 
Mttcfa,  37  Eliz.  there  is  a  patent  to  sir  Walter 
Rideigh  ^to  disd^er  new  countries  that  were 
iMthemsh  and  nnder  infidels :  11  Sept  23  of 
ktr  rdgn,  there  was  a  patent  to  divers  Turkey 
10  hay«  Um  sole  tradt  to  Turkey, 
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excluding  all  others :  1st  of  Jan.  S4th  of  the 
queen,  a  charter  granted  to  the  Tuikey -com- 
pany :  5th  July,  27th  oflthe  queen,  there  were 
letters  patents  granted  to  certain  noblemen  and 
gentlemen  to  trade  into  Barbary,  and  that 
during  twelve  years  none  should  trade  there, 
but  they,  their  agents  and  assigns :  BOtli  Eliz. 
a  patent  made  to  the  merchants  of  Exeter  to 
have  the  sole  trade  to  rivers  of 

in  Guinea:  34th  of  the  queen, 
another  patent  to  Gregory  and  Pope,  to  have 
the  sole  trade  to  Guinea.    My  lord,  all  these 

1  have  now  quoted,  I  have  caused  to  be  exa- 
mined on  the  Rolls,  and  are  to  be  fbund  there : 

2  Brownlow,  296,  there  it  was  held  by  my 
lord  Coke,  that  no  subject  ought  to  trade  to  aii 
infidel  country  without  licence  of  the  king,  ibr 
fear  of  being  perverted  from  the  Chnstiaa 
relicfion ;  this  my  lord  Coke  says,  and  he  says 
he  had  seen  an  ancient  precedent  of  a  licence. 
More,  675,  Darry  and  Alleu.  Justice  Dod- 
deridge  (that  I  think  was  only  tfioi  Serjeant) 
argues  against  the  patent,  but  he  did  agree  that 
a  ^rant  to  a  company  to  have  the  sole  trade 
with  infidels  is  a  good  grant,  and  the  king-  by 
his  prerogative  might  restrain  his  sulgeott 
from  it :  he  admits  a  patent  for  sole  printing 
was  good;  why,  because  the  public  was oon- 
cem«l;  my  lord,  the  parliament  of  late  time 
have  been  so  far  fit>m  looking  upon  the  East- 
India  company  to  be  a  inonopoly,  that  they 
have  declared  it  to  be  for  the  good  of  the  king- 
dom ;  14th  of  this  king,  chap.  24,  in  the  pre- 
amble it  is  recited. 

Now,  my  lord,  I  hope  I  have  made  good, 
that  the  king  has  this  power  botli  by  prece- 
dents, by  authorities,  and  opinions  of  lawyers; 
and  also  the  judgment  and  the  opinion  of  the 
pi^rliament :  aud  that  it  was  never  condemned, 
and  so  I  conclude  this  first  point.  The  second 
p'jJDt,  ray  lord,  in  the  next  place,  which  1  shall 
DC  very  s^ort  upon,  for  that  it  mil  be  conse- 
quential to  what  I  have  endeavoured  to  prove 
before  ;  that  is  supposing  it  to  be  a  p^ood  grant, 
whether  if  any  person  do  trade  to  the  damage 
of  tiic  Company,  it  is  a  good  ground  for  an 
action. 

First,  1  do  think  the  Company  have,  and  it 
is  very  plain  they  have  an  inheritance,  and  it 
is  a  franchise  and  liberty  they  could  not  have^ 
unless  they  had  the  kind's  grant,  and  others 
excluded  from  it ;  then  it  does  agree  ^vith  all 
the  ca<fes  of  this  nature ;  wherei'cr  the  king 
grants  a  frauchise  to  one,  and  another  person 
violates  the  franchise,  the  king's  patentee  may 
have  an  action  of  the  case,  against  the  person 
that  does  inteifere  or  violate  the  franchise: 
VI  H.  6.  14.  11  11.  4.  47,  supj>osing  the  king 
errant  a  man  a  fair  or  market,  if  any  man  set 
up  another  fair  or  market,  though  with  the 
Ucence  of  the  king,  yet  he  that  lias  the  grant 
shall  have  an  action.  Now  the  East- India 
Comi^any  are  to  be  at  ^roat  charges,  uay, 
there  is  a  trust  reposed  in  them,  that  they  shall 
trade,  and  carry  on  tliis  trade  for  the  g<K)d  of 
the  Company ;  so  that  they  are  put  into  a 
trade,  and  are  obliged  to  carry  it  on.    The 


defemluiil  bath  no  rijflit ;  W  ihcy  have  a  right, 
tliev  iiha]l  have  a  rciiutly  a^iDKi  aDjr  that  ui- 
va«feit.  And  lor  thest^' reasons,  I  pray  your 
jutig^iuent  for  tlie  iiluintifFsi. 
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the  kiugrhis  lieirs  or  suceessors,  and  who  dulh 
not,  or  will  not  accept  of  such  trade. 

And  i'urther  (^^raiits.  That  they  and  their  sue* 
OHHora,  and  their  factors,  servants,  and  assij^- 
nees,  in  the  trade  ut*  iiRTchundizc  lor  theui, 
and  in  their  hehalf,  shall  lor  ever  liercailer 
have,  use  and  enjoy,  the  Kholc,  entire  and 
only  trade  and  traffic;  and  the  whole,  entire, 
and  only  liberty,  use  and  urivileijfe  of  trading; 
^.  .-  '  ..  and  traHickin<;,  and  using:  Itic  teat  and  trade  of 
ipany  ot  Men-hantK  ot  |  ,ne„.|,a„di/iii"-,  la  and  from  tlie  said  East- 

I  the  ifi  lauds,  |iorts, 

accs  aforesaid. 

pf rants  tothoni,  That  the  said 

East- Indies,  or  the  islands,  he.  shall  not  he 

visited,.  fre<|ueute<t  or  haunted  by  any  of  his 


SIR  GEOUOE  TREUVS  ARGU3IENT. 

(ArrLiiWAUDM  Li^rd  Chilf-Ji'stke.) 

The  Governor  and  Toui 


London,  trwhot;  into  the  hiul- Indies,  [  i^jj^^.  j^„j  ^^^  j^^^j  j.„,^  ^ 
atrainst  Thomas  S,indys.  1  rin.  3 j  Car.  i,av<iis.  cities,  towns  and  ph 
KtMundi  Ueij.  Rot.  I'Jii.  ,     And  further  irranls  to  tl 


I\1ay  it  phase  your  lordship  *,  T  am  of  coun* 
sfl  in  this  case  witli  Thomas  Saud\s,  the  de- 


more  than  lie  did. 

It  is  a  sjiec'uil  action  on  thcx  case,  declara- 
tive ;  w  liL-rcin  the  plaintjfl's  declare,  that  kin;;f 


and  innnuniti(*s,  by  virtue  of  divers  letters  pu 
tents,  and  eharters,  {rranted  to  tliem  by  cjucrn 
Eli/.abeth  and  kiup^  James  ;  and  the  liinr;  be- 
insT  infornuil,  that  diners  disonlera  and  incon- 
vraiencies  were  then  lately  committed,  to  the 
great  prLJudicc  of  the  said  company,  and  in- 
terruption of  tluMr  trade  :  whereupon  they'  had 
humbly  besought  the  kin^^  to  grunt  and  con- 
firm tlicir  said  charter,  with  siimu  alterations 
and  additions,  tendinr;:  to  the  advancement  and 
benefit  of  ilicir  trade. 

The  kiui;  p:i\cs  and  Gfrants  to  them,  that 
they  shall  bt*  a  corporation  perpetual,  to  have 


fendant.  IMie  cas*^  arisL'S  u{Kin  a  charter  set  subjects,  duriu|jr  the  time  that  tliese  letters  pa- 
forth  by  the  pluintiH's,  and  a  statute  pleaded  I  tents  reniaht  in  force,  contrary  to  the  true 
hv'  us ;  and  it  is  as  Mr.  Ilolt  has  o|M:ue«l  it.  !  meaning  of  the  said  l^etters  Valents,  and  the 
Only  I  shall,  for  my  purpose,  open  it  a  little    virtue  uf  the   prerogative  royal.     Chaiginj: 

also  and  conimouding,  and  pruhihiting  all 
other  subjects,  that  nouc  uf  tlicni  visit,  miunt, 
fretpient,  ur  trade,  traiKcor  adventure  by  way 
Charh's  ?,  our  present  king,  by  his  letters  pa*  of  merchandizing  into  or  from  any  part  of  the 
lents  l)earingdate  tite  Sil  of  April,  in  tho  \'M\i  |  siiid  Kast-Iudiea,  &'C.  unless  ilhe  by  and  with 
year  of  his  reign,  recitisig  tli;it  the  ^oMTuor  j  tlic  licence  and  agreement  of  the  company, 
and  company  of  uierchaius  trading  «nio  the  j  iu  writing  first  had  and  obtained  undur  tfio 
East-Indies,*  had  been  uflon^  time  a  coipor.i-  ,  conuiinn  bcal. 

lion,  and  enjoyed  divers  libcrtii^,  priwlc^^is        Here  the  declaration  tnakes  a  break,  or  stop* 

'' '"        *  ^-  and  so  it  would  seem  as  if  the  restraint  and 

prohibition  were  absolute  and  general;  but 
upim  Oyer  prayed  of  the  letters  patents,  they 
bi'ing  set  forth  tn  h^c  vaba^  it  appears  to  he, 
suh  MOilOf  under  the  following  penalty,  viz. 
I'pon  pain  that  every  such  other  person  or 
persons,  that  shall  trade  to  or  from  the  East 
Indies,  bhall  incur  the  king's  indignation,  and 
forfeiture  and  loss  of  the  goods,  merchandizes 
and  other  things  \vhatsoever,  whidi  so  shall 
be  brou(::ht  intu  this  realm  of  England,  or  any 
oftiic  dominions  of  the  same.  As  also  the 
siiip  and  ships,  uiih  the  furniture  thereof, 
succp^sion  and  capacity,  Vc'  And  further  :  wlicrein  such  gcmd^,  merchandizes  and  other 
willed  and  granted,  that  thev,  and  every  oiio  thioLfs  shall  Ih:  bropght  or  found,  the  one  half 
that  was,  ur  should  be  of  tlie  Comj^uiiy,  Uwd  I  of  all  llio  said  fortciturcs  to  he  to  the  king,  his 
their  sons  at  their  several  ages  of '^1,  mid  tlu'ir  ht-ir^  and  successors  ;  tho  other  half  to  tlie 
apprentic4's,  fartoi-s,  and  servants  einpitived  hy  i  ctiiopany.  And  furlhor,  all  and  every  the  said 
tliem,  micbt  and  should  freely  tratHc,  Qiid  use  nilliulcrTi,  for  ilu*  said  centempl^  to  sufler  im- 
tlietrade  of  nierchandi/eby  sea,  by  si:i-h  v.ays  pris-^nmcnt  durini;  the  king^s  pleasure;  and 
and  pa««ifiges  th'^n  found  and  disovcrcd,  as  ;  sue!)  nthi-r  puni^hiUi  iius  a**  to  the  king,  his 
they  sliuuid  think  tiitist,  into  aitd  fmm  tlie-  heirs  and  suL'L(\s.Mit-;,  fcr  so  high  a  contempt, 
East- Indies;  and  into  and  from  the  iJ!aIl-J^;,  '  shall  ^eLM1l  meet  ar.d  cjiivcrlont ;  and  not  to  be 
ports,  havens,  cities,  creeks,  towns  and  ]ilaci:s  ,  in  any  wisi-  di  livoi-ed.  unii)  tii.^y  and  every  of 
of  Asia,  Africa,  or  America,  or  any  of  tLiein,    tlu'm  shall  Ik  mme  hoinid  to  the  governor,  in 

then 
aid 
hat 
aud  agreed,  without  any  mokstation,  impeach-  I  thu  Company  may  cfrant  and  give  ficence  under 
nient  or  disturbance ;  any  statute,  usat^o,  di-  |  the  commen  sraf,  to  any  persons  to  sail  and 
versity  of  religion  or  faith,  or  any  other  cau*-e  |  truHic  to  tin!  Kj^nU  Indies;  and  that  the  kin^, 
or  matter  whatsoever  notwithstanding,  so  ul-  I  hi:>  heirs  and  successors,  will  not,  during  the 
ways  the  same  trade  l>e  not  undertaken,  or  ad-  |  litters  patrol'^,  give  licence  to  any  person  to 
dressed,  to  any  country,  island,  port,  haven,  .  sail  urtnulc there. 

city,  creek,  town,  or  place,  already  iu  the  law-  •  \\\'  virtue  of  which  letters  patents  they 
ful  and  actual  put^session  of  any  sudi  christian  >  allfjge  they  have  been,  and  are  a  corj>nration ; 
prince  or  state,  as  at  this  present  is,  or  at  any  [  and  have  bad,  established  and  managed,  and  do 
lime  bereatkr  shall  be  in  league  or  amity  with  j  stdl  maiiage  «  great  trade  of  mercha&diio  to 
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ot  Asia,  Atnca,  or  America,  or  any  ot  tLieni,  tlu'm  s!iali  htrume  iiomid  to  the  governor,! 
beyond  the  Cape  pf  Rona  ]^s|K'raii/n,  to  the  j  tln^sum  ui'  Idoo/.  at  'iMst,  at  no  time  the 
streights  id'  Magellan,  as  by  tlie  court  of  the  ,  ,iru'r  to  sail  or  trairu-  iv.to  any  part  of  the  sai 
Company  shall  from  time  tn  time  Ik>  Iimi'i<  d    llasl-Iudits,  lNlC.      Ai:d  funfuT  grants,  The 
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the  said  Ea^t-Inilics,  with  the  iohabitants  there ; 
Who  at  the  time  of  makiiie  tlic  Fuid  letters 
|MileQU,  orsiiie<;,  were  not  christian;;,  nor  sub- 
jects to  any  christian  prince  or  »tatv ;  but 
were,  and  ore  iniidels  and  enemies'  of  the 
christian  faith  ;  and  have  spi'tit  and  laid  out 
many  and  ^^rcat  stiius  of  money  on  that  occasion. 
And  further  say,  That  tlie  commerce  and 
trade  aforesaid  cannot  be  estahlit:hcd,  managed 
or  carried  on  but  ^  per  hujusintMli  i'orpiis  Cor- 

•  poratiim/  by  such  a  cor|H>ratiu» ;  and  tliat 
they  Qutriit  to  have  aarl  enjuy  the  sole  trade 
there  accord!  ni?  to  t'le  form  aud  effect  of  the 
said  letters  pr.te.v.s. 

But  the  s;ud  Tliuuias  Sandys  brini;  a  subject 
of  the  kinar,  ^^i*'  "^  member'  of  the  C'Qmpany, 
nor  sou,  apprentice,  facti>r,  servant  or  assi(;;iiee, 
sufficiently  knowins^f  the  prei;)i^es,  and  de- 
signing to  prejudice  the  company,  contrary  to 
toe  form  and  effect  of  the  said  Ii-iters  patents, 
after  the  makinf;:  the  same,  and  r.iiv.T  the  Com- 
pany bad  set:!ed  tlieir  U-adc,  19  Jun.  S^  Reg. 
«lid  trade  into  the  Knst> Indies,  within  the  party, 
regiiMi^,  and  places  iAnnc  spccifieil,  beyond 
the  jN-omontory  of  Good- Hope,  on  tliis  side  the 
ctreights  of  Magellan  aforesaid,  in  certain  ports 
and  phif'es,  calie<l  Atcheon,  Mechlop&tao,  and 
Poitu  N(»va,  with  a  certain  ship,  calkd  the 
Kr.pcrtatioii,  without  the  licence,  and  against 
tliv  will  of  the  governor  as."!  Company,  and  to 
the  prejudice,  impoi.::i&Iiiiiciit,  and  **ounifest 
grievance,  and  against  tiie  fo«*ni  ami  elfcct  of 
•  the  said  lettrrs  ]mtents ';  to  the  damage  of  the 
plaintiffs  UH)0/. 

The  l>efendant  pra3's  Oyer  of  the  letters 
patents ;  whereupon  they  are  set-  fi)rth  in  hac 
^otrba. 

And  thereupon  the  defendant  pleads  the 
statute,  IB  Ed.  8.  cap.  3.  whereby  it  is  enacted 
'  That  the  sea  be  open  io  all  manner  of  nicr- 
*'  chants,  to  pass  witli  their  merchandize  where 

*  it  shall  please  them.' 

Upon  this  the  plaintiils  demur. 

My  JiOrd,  I  shall  not  differ  with  Mr.  flolt 
in  the  state  ot'coiitro\eraY,  biit  muku  the  same 
two  |>oints,  \i/.  ].  AVhether  this  patent,  as  it 
pur|H)rtH  an  exclusion  of  all  other  subjectb  from 
this  trade,  be  gooti  or  void  ?  2.  AVhether  here 
be  an  apt  suit  brought  ? 

In  the  Hrst  place,  1  shall  not  question  but  the 
|Ni(ent  i8  good,  to  make  these  |iersons  a  corpo- 
ration,  and  all  the  privileges  and  benefits  they 
san  derive  from  bemg  a  body  corporate,  they 
uiav  enjoy,  and  apply  them  to  tir.de  if  they 
\iil!.  Vet  a:i  tn  this  jiarticuiar,  I  shall  obsenre 
tliiis  miK-h,  that  u  lien  such  charters  of  incor- 
poration \4i're  first  taken  notice  of  iu  Q.  EUza- 
iMrth's  and  K.  .lames's  time,  they  did  nut  escape 
the  censure  of  leanicd  men,  who  foresaw  the 
ill  Ujieoftiiem.  Co.  Mag.  Clmr.  MO.  Three 
thin^^i  which  have  fair  pretences  are  mis- 
chievous:  1.  New  Courts;  2.  New  Oifices; 
3.  Nv'W  Corporatious  tniding  iuto  foreign  parts 
or  at  home  ;  which  under  the  lair  pretence  of 
order  and  government,  in  conclusion  tend  to 
the  hhiilrauce  of  trade  and  traffic,  and  iu  the 
and  produce  moDopoUes* 

VUL.  X. 


1  Rolls  Rep.  1^6.  Justice  Doclderidge  says, 
these  things  would  overthrow  the  realm. 

In'  this  argument  1  am  .sensible  f  am  to  speak , 
of  a  tender  point,  the  King's  prerogative  :  but  * 
J  shall  treat  it  with  that  reg'4n]  and  difercnce 
that  I  ought,  and  as  our  books  teach  us.  The 
prerogative  is  great ;  but  it  has  this  general  and 
just  limiiatioii,  that  nothing  is  to  be  done 
thertby  that  is  mischievous  or  injurious  to  the 
suhjccr. 

("inch's  Law,  81,  OS,  8i,  speaks  highly  of  it, 
as  a  matter  divine:  *The  King'  says  he, 
'  carries  God*s  Mamp,  and  has  the  shadow  of 

*  God*s  excellencies  given  him  ;  the  power  of 

*  (lod  is  always  joined  with  justice;  for  to  do 

*  wrong  is  not  omnipotent,  but  weakness.  So  it 
'  is  with  the  king  ;  he  can  be  no  wrong  doer, 

*  he  is  all  justice;  therefore  he  has  a  prcroga- 

*  five  in  all  thin«j[s  that  are  not  injurious  to  the 

*  subject,  as  he  may  ceate  corporations,  he* ' 
(says  he.)    And  so  s^iy  I ,  he  may  create  corpo- 
rations, and  this  corpoi;uion  ;  but  for  the  same 
reason,  he  cannot  add  a  restraint  to  all  other 
sahjeets  fr:»m  exerciNJug  this  trade. 

1  shall  lay  for  my  foundation,  that  this  patent, 
as  to  restraining  the  tnide,  and  exol':din;:  all 
other  sidijects,  lias  the  nature  of  a  monopoly, 
and  is  tl^^refore  \oid  in  that  particular. 

Mr.  Holt  and  I  are  agreed  on  the  dcscriptioa 
of  a  monopoly,  which  is  mn'de  by  mv  lord  Coke, 
Pla.  Coroo.  181,  viz.  an  institution  hy-the  kin^, 
by  his  grant,  commis'-ion,  or  otherwise,  to  any 

iierson,  or  corporations,  of  or  for  the  time ' 
ruling,  selliug,  making,  working  or  usinj^  of 
any  thing  whereby  any  persons  or  cnri>')rations 
are  s  «u^t  to  be  restrained  of  any  fre€d<»m  or 
liberty  Siev  had  before,  or  hindered  in  their 
lawful  trade. 

And  the  like  description  is  n^ade  in  tlie  pre- 
amble of  the  Act  c«inreming  Monopolies,  l»  I 
Jac.  cap.  3.  where  it  is  also  declareil,  That  all 
grants  of  Monopolies,  and  all  other  matters  or 
thiu;rs  whatsoever,  any  i>av  tending  to  the  in* 
stituting,  erecting,  strengtliening,  ftirthcring, 
or  countenaucing  of  the  same,  are  alf  :igether 
contrary  to  the  mws  otl|his  realm,  and  utterly 
void,  and  of  no  enfect ;  and  in  no  wise  to  be  put 
iu  use  or  cxeculiofi. 

If  therefore  this  trade  to  the  East- Indies  be 
a  lawful  trade,  then  tliis  patent  for  the  restrain- 
ing it  must  be  a  mtmopoly.  The  nature  of  a 
HKHiopoIy  consists  iu  ri*straining  a  couinion 
right ;  it  appropriates  to  oue,  or  a  few,  whar 
others  had  the  lawful  use  of  before. 

I  confess,  1  did  a  little  wonder  to  hear  mer- 
chandizing to  the  r.tHt- Indies  objected  against 
as  an  unlawful  tnde,  and  tlid  not  expect  so 
much  <Iivinity  in  the  uiguniciit;  but  to  that  I 
shall  endeavour  to  aiis-.ver  b}'  and  bye.  Ge- 
neral ly  spcakinu:.  merrhandixing  was  always 
reckoned  a  lawful  trade;  every  man  mii'lic 
use  the  sea,  and  trade  with  other  nations  as 
treel>  as  he  might  use  the  air.  And  for  this 
trade  to  the  East  Indies,  it  was  lawfully  useit 
before  there  was  a  comi>anv,  or  else  there  had 
never  been  a  company,  l^his  trade  has  lieeu 
long,  but  this  company  is  lojide  by  tbcss  letteri 
'J  C 


ptteatssaynrtago.  ThUisiiotdistiiigiiitlied, 
Bor  distiogiiishable  from  the  reaioos  and  rulei 
hid  down  in  tbe  other  cases  of  Monopolies. 

I  shall  chiefly  insist  npon  two  cases  in  one 
book.  Coke  11  Rep.  the  Taylor  of  Ipswich's 
case,  fol.  53.  and  t>arcy  and  Allen's  Case, 
called  the  Case  of  Monopolies,  fol.  86.  It  is 
the  main  ground  of  both  those  cases,  that  at 
common- law  no  man  could  he  prohibited  to  e\- 
crdso  his  trade,  for  that  is  an  aroidance  of  idle- 
aaas,  it  helps  to  pro«  ide  sustenance  for  a  man 
and  his  family  ;  and  it  i»  a  service  to  the  klug  : 
and  the  consequences  of  restraining  trade  arc 
pernicious,  as  raising  prices  of  commodities  and  J  concerned  a  thing  of  deticacy ,  and  was  a  matter 


iropof  erisbtng  floen,  bad  commodities,  &c. 

Kow,  that  foreign  trade  was  understood  to  be 
comprehended  umct  this  ff«?neral  resolution,  I 
desire  your  lordship  to  look  upon  the  report  of 
the  Taylor  of  Ipswich's  case,  m  1  Rolls  liep.  4. 
where  it  is  saifi,  that  no  trade  of  merchandise 
can  be  hindered  by  patent,  and  a  charter  to 
hinder tnAe  at  seais  voiil ;  as  that  a  hundred 
Bsen  should  have  the  sole  trade,  or  the  like. 

Tbe  king's  prerogative  cannot  make  this 
good ;  it  is  not  lawful  for  a  man  to  restrain  him- 
■elf  from  his  trade.  6  Moor  242.  2  Leon.  910. 

#  hpnd  not  to  use  his  trade  of  a  dyer  or  smith  is 
▼Old,  so  a  bond  not  to  plough  his  laud. 

And  80  a  bond  that  a  man  shall  not  go  out  of 
bis  house,  for  a  man  ninst  serve  the  king  and 
do  his  duty  with  his  liberty  and  bis  labour ;  atad 
if  merchants  and  mariners  should  enter  into  a 
hand  or  a  cm-enant  not  to  trade,  or  not  to  trade 
4d  die  East  Indies,  it  were  void.  An<I  if  it  be 
unlawful  for  a  man  to  restrain  himself  firom  it, 
the  kiitf  cannot  restrain  bun. 

Another  reason  is,  the  king  cannot  by  his 
letters  patents  takeaway  the  sutgect's property, 
and  1  do  not  know  a  greater  property  than 
freedom  of  trade  and  lalMur ;  the  king  cannot 
take  away  six- pence  that  a  man  has  sot  by  his 
trade,  much  less  can  he  take  away  Ills  whole 
trade :  if  the  pro6t  which  a  man  gets  by  his 
trade  be  his  own,  the  liberty  whereby  he  ac- 
quires it  is  his  own ;  otherwise  the  whole  pro- 
|icrty  of  traders  were  precarious. 

Mr.  Holt  would  expouml  the  statutes  that 
are  pleaded,  to  signify  that  tlie  king  shall  not 
lay  an  imposition  upon  merchaiidiztf.  Thougli 
that  bt*  not  the  true  meaning  of  the  statute,  yet 
even  that  were  Rufficient  for  our  purpose,  and 
will  prove  that  the  king  cannot  tomUy  prohibit 

•  man  to  trade,  for  if  he  can  prohibit  aMoiutdy, 
lie  can  prohibit  suh  modo^  and  requiri'  that  none 
ahall  trade  unless  they  pay  so  much  and  so 
much  for  licence ;  and  so  by  that  means  he 
might  lay  tliat  imposition,  which,  it  is  agreed, 
he  cannot. 

In  Darcy's  patent  there  was  a  rent  of  m 
huadreil  marks  per  annma  reserved  to  the 
qiiet'ii ;  and  tltcy  that  drew,  and  they  that  ar* 
gued  Dial  patent,  supposing  the  grant  of  the 
•ole  trade  to  have  been  good,  made  no  doubt 
of  thecon«»e(ptence,  that  the  icsenatiun  was 

irood.     . 

It  is  truly  snid  by  my  lord  Coke,  Co.  Mag. 
Cha    ^  and  63.    'lltat  all  Moiu^polics  cou- 
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ceming  trade  and  trafiic  are  against  tbm 
common -law,  and  divers  statutes  ;  and  it  is  as 
truly  said  by  him,  Co.  Flacita  Corome,  182, 
that  though  tnese  monopolies  wereever  without 
law,  yet  tliey  were  ne\-er  without  friends. 

Several  attempts  have  been  made  fur  them  ; 
Mr.  Dolt  has  cited  some ;  for  the  most  part, 
they  Iiirkcf]  private,  sometimes  they  hate  ap- 
peared it)  cuurtN  of  justice,  but  there  they  haW 
always  liecn  disappointed. 

Kot.  Pari.  50  Ed.  S,  mi.  S3.  It  appears 
there  had  been  a  patent  granted  to  one  Peachy 
tor  the  sole  selling  sweet  wine  in  London  :  this 


of  small  moment  then ;  yet  the  patent  was 
brought  into  parliament,  and  adjudged  void, 
and  tne  party  puiuslied. 

Co.  Mag.  Charta  61,  and  Pla.  Cor.  183.  A 
patent  granted  by  Philip  and  Mary  (in  respect; 
of  Phihp's  landing  there)  tluit  afi  Malmseys 
should  be  imported  at  Southampton,  apd  not 
ebewhere,  adjudged  void.  14  H.  8,  was  tlie 
CoUegeof  Physicians  erected  by  lettcrapatcnts  ; 
wherein  there  was  a  chuise,  that  none  without 
their  allowance,  should  practise  physic  in,  or 
within  seven  miles  compass  of  London.  Cijce's 
8,  Rep.  p.  114.  Dr.  Bonham*s  case^  but  th^ 
were  well  advised .  that  that  clause  ia  the 
letters  patents  was  void ;  and  therefore  1C« 
U.  8,  tuey  procured  an  act  of  psriiaosent  to 
make  good  tneir  letters  patents ;  and  the  very 
reason  of  making  that  act,  was  to  give  that 
force  to  that  restraint,  which  coukl  not  be  by 
the  letters  patents  only. 

15th  Jacobi,  was  granted  a  patent  for  sole 
printing  of  Law-hooks,  the  vahdity  of  which 
nappcned  to  come  in  question  in  1668,  in  Chan- 
cery between  the  psitentces  and  some  book- 
sellers, who  had  aof  iiired  copies  of  law-books 
to  be  printed,  and  it  was  referred  to  all  the 
judges. 

Many  specious  reasons  wera  given  to  main- 
tain it ;  as,  that  the  invention  or  printing  was 
new,  that  it  ooiicemcd  the  state,  and  was 
matter  of  public  care ;  that  it  was  in  the 
nature  of  a  proclamation,  and  none  could 
make  prochunations  but  the  king.  That  the 
king  md  the  making  ol'  soi^^oants  and  officers, 
anfTludges  of  law  ;  that  they  were  printed  in  a 
particular  language  and  character,  with  ab- 
breviation*, &c.  But  it  was  the  oninioo  of  all 
the  Judges  certified  to  my  Lord -Keeper,  that 
those  persons  who  had  acquired  copies  since 
the  patent,  could  not  be  restrained  by  the 
patent  from  printing  them. 

Lard  Chief 'Just  ice.  It  received  another 
Judgment  in  the  House  of  Lords. 

Sir  George  Trehy.  Not  this  case,  my  lord. 

But  besides  the  common-law,  our  point  is 
most  strongly  established  by  parlicuJar  sta- 
tutes, and  it  has  been  the  wisdom  and  care  of 
princes  and  parliaments  in  all  times  to  assert 
thisfi«edom  of  trade. 

Magna  Charta,  cap.  SO.  All  merchants  (if 
they  were  not  openly  prohibited  before)  shall 
have  their  safe  and  sure  conduct  to  deput, 
cone  and  tarryt  to  bttjaad  acU  witlMil  anp 
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36  HI  8,  cap.  10.  GiTes  peiwer  to  the  kiny, 
during^  bia  life,  to  restrain  or  set  at  liberty 
traffic  bevoDil  aea  for  certain  oountxies.  Now 
Heory  tbe  8th,  as  my  lord  Coke  (Inst.  Co. 
S61,)  observes,  stood  as  high  aponhis  prero- 
gative, as  ever  any  lung  had  done ;  and  would 
never  have  accepted  his  power  from  a  grant 
ofparliamentjif  hehod  had  a  prerogative  of 
this  nature  bdbre. 

35  Eliz.  cap.  7.  It  is  enacted  that  tfie  queea 
ma^r  prohibit  transporting  of  com  by  proola* 
madon  ;  and  so  it  is  1  Jac.  cap.  S5,  wldch 
shews  that  a  proclamation,  which  is  an  act.lf 
prerogative,  was  not  sufficient  for  the  purpose, 
without  the  authority  that  was  derived  upon  it 
from  the  acts  of  namameot 

Uy  lord,  I  snail  now  answer  Blr.  flntfi 
Arguments  and  Allegations. 

First,  He  says,  that,  by  tbe  law  of  tbe  land, 
no  subject  cap  trade  with  infidels  without  tbe 
king'slicenoe. 

But  I  say,  this  is  gratis  dictum,  and  I  must 
deny  the  law  to  be  89.  He  cannot  find  any 
statute,  judgment  or  resolution  in  all  our  law* 
books  to  this  purpose. 

All  the  autlionty  he  has  is  a  casual  saying 
of  a  sinjg^leiudge  in  Michelborn's  case. 

For  m  Darcy  andf  Allen's  case,  there  is  aol 
a  word  spoken  by  Dodderidge,  or  any  othflr, 
concerning  trade  with  infidels. 

I>oddendee  says  nothing  of  foreign  trade ; 
cites  and  affirms  the  law  of  Mag.  Charta, 
cap.  90. 

Michelborn's ,  Case  is  in  2  Brownlow,  Mif 
and  it  is  in  these  words :  Hill.  7  Jacobi,  in  tlin 
common  bench,  upon  a  motion  made  for  ooo- 
sultation,  upon  a  prohibition  awarded,  it  vrtM 
said  by  the  lord  Coke,  that  no  subject  of  th^ 
king  may  trade  with  any  intidels  without  li^ 
cence  ot  the  king ;  and  the  reason  of  that  is, 
he  may  relinquish  the  catholic  faith  and  ad* 
here  to  infldefisra.  And  he  saiil,  he  had  seen 
a  licence  made  in  the  time  uf  E;lw.  a,  whena 
the  king  recited,  that  he  having  a  8j>ecial  traat 
and  confidence  that  his  subjects  will  not  de* 
clinc  from  his  faith  and  religion,  licensed  him 
ut  supra ;  and  this  did  arise  upon  a  recital  of  a 
licence,  made  to  a  merchant  to  trade  to  the 
East- Indies. 

First,  To  this  slender  authority,  t  angwer» 
If  the  law  had  been  according  to  this  con- 
ceit, there  would  have  been  much  aaidand. 
done  about  it  in  divers  cases;  there  would 
have  been  proceedings  against  persons  that 
had  traded  to  Grenada,  (of  which  the  Moon 
k)st  the  dominion  within  these  200  years)  to 
Barbary,  to  Turkey,  and  other  infidel  uhioet 
in  Asia,  Africa,  or  America,  but  we  never  neard 
or  read  of  any  till  now. 

Secondly,  It  is  an  apocryphal  caae ;  thai 
buuk,  called  Brownlow,  is  pt  little  aathority  ; 


nannar  of  evil  toll,  by  the  old  and  rightful 
edstoms,  except  in  time  of  war. 

It  is  true,  as  Mr.  Holt  says,  that  this  pro- 
vides agaiost  *  malatolnetai'^but  it  is  plain  too, 
that  It  establishes  thdr  liberty  of  tracTing,  and 
doming  and^ing  with  their  merchandiae. 

My  lord  Coke  says,  indeed,  tliat  tliis  re- 
ipeeti  alidisonly,  but  more  strongly  proves 
that  the  Engtisb  had  this  liberty ;  for  they 
would  never  nave  extended  it  to  aliens,  and 
6cte  left  the  EngTish  without  it. 

FiKMn  thu  exception  (*  nisi  antea  public^ 
*  prohSMti  fberint')  it  cannot  be  inferred  that 
die  Idiiff  may  restrain  liis  subjects  fixim  trade ; 
^ noiy  lord  Coke,  in  his  .Comment  fol.  57, 
says,  that  diis  prohibition  must  be  intended  by 
tfet  of  parliament,  for  that  it  concerns  the  whole 
toalm,  and  w  implied  by  the  word  *  public^.' 

Bendes  that,  this  prohibition  must  relate  to 
aUeat  only,  imd  that  likely  in  respect  of 
Wir  coo. 

SiilMMqnent  statutes  make  it  most  clear. 
t  Bdw.  3,  cap.  9.  Merchants  strangers  shall 
ffo  and  come  with  their  merchandize.  6  £d.  S. 
(Slat.  1.)  cap.  1.  ail  merchants,  strangers  and 
otfaen,  may  freely  buy  and  sell  their  conmio- 
jBtics,  from  whcnoesoever  they  come,  without 
interruption ;  notwitbstandinjg^  charters  or  usage 
to  the  contrary.  Which  charters  and  usafle 
^any  be)  the  king,  lords  and  commons  hold 
to  be  of  no  force,  as  being  to  the  damage  of 
the  king  and  his  great  men,  and  the  oppression 
<^tbe  commons. 

14  Ed.  3,  Stat.  2,  cap.  12.  All  merchants, 
Aliens,  denizens  and  foreigners  (except  those 
which  be  of  enmity)  may  without  let,  come 
with  tb^ir  merchandize,  tarry  and  return. 

25  Edw.  ^,  stat.  4,  cap.  U,  If  any  charter, 
proclamation,  commaud,  usage,  allowance  or 
judgment  be  made  to  the  contrary,  it  shall  be 
void. 

38  Rd.  3,  Stat.  1,  cap.  3,  establishes  the 
like  freedom,  as  in  the  time  of  that  king's  pro- 
genitors, and  there  is  used  the  word  English 
merchants,  as  in  other  statutes  the  word  Deni- 
zens. 

I  observe  that  it  was  then  looked  upon  as 
an  ancient  right,  it  having  been  in  the  time  of 
his  progenitors. 

a  H.  2,  cap.  1, 11  R.  2,  cap.  7,  and  16  R.  8, 
cap.  1,  are  to  the  like  purpose. 

When  there  has  been  occasion  to  prohibit 
any  merchandize,  it  has  been  done  by  acts  of 
parliament. 

27  H.  6,  cap.  1,  conArmed  28  H.  6,  cap.  1, 
prohibits  merchandize  growing  or  wrought 
within  the  dominions  of  the  duke  of  Biini^ndy, 
and  the  like,  4  £.  4,  cap.  5,  till  that  duke  re- 
voked his  proclamati<»u  concerning  our  clotlis. 

3  E.  4,  cap.  4.  Furbivls  importing  woollen 
caps,  cloths,  laces,  .kc.  and  many  other  sta- 
tutes oflike  nature ;  whereof  some  in  his  pre- 
sent majesty's  reign,  as  concerning  IrLsh 
cattle,  French  goods,  and  concerning  our 
foreign  plantations  :  all  which  were  vain  and 
needfess,  if  the  king  alone  could  have  n* 
strained  Um  same. 


It  was  printed  without  approbation  of  too 
judgt'4,  or  any  legal  licence.  And  the  con- 
ceipt  i«  of  leia  aotliority.  it  is  reported  as  dicttun 
tilnter,  upon  a  motion,  a  casual  saving  of  U10 

[judge ;  which  the  clerk  took,  and  likely  mis- 
took, lor  it>  no  wbere  Mud  in  my  lord  Coko'a 
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-  jiWn  bt)ok&,'lliougU  they  aic  voluroiuons. '  An^l  Company,  and  their  action  brought,  and  all 
ihv  yrmiiiid  ol'  his^ivingr  (if  he  did  My)  il  i»,  iMwiibihty  of  such  a  thing  for  theiu.  'I'herc  ia 
that  hr  had  nvvn  a  firciire  in  'Mrfw.  3*s  time,  not  nor  can  bt'  any  {jeace,  treaty  or  intciconrsc 
but  1  f-sumot  k^arn  tliat  it  has  h^cn  ser n  by  any  between  the  En^Mish  and  the  Indian^,  but  a 
manrNi'.  N«ithrr  Mr.  Holt  r.or  1  ran  hnd  it,  ci»nsUutnever-cPif«n'*slalcofwar;  andespe- 
;ior  (lot>s  mv  lord  Coke  tell  us  where  it  was  ^  '  cially  if  it  lie  fouudMl  upon  a  Di'-iue  precept: 
prrhnps  it  w  as  taken  upon  tru<t,  and  nustaken,  for  whatsoever  prenigjtive  the  kiotj  may  have, 
ppriiapt  not  authentic,  and  perhaps  a  sutKeienl  ,  he  caonot  have  a  prcrogati\c  todi^spensc  with 
answer  tu  it  woi:KI  hare  U'on  found  in  it :  hoiv  '  tlie  caiion  of  tlic  srriplure. 
ever,  it  was  hut  vnv,  and  certainly,  if  the  law  [  But  my  loni  Coke  liiinaelf  docs  much  clear 
had  required  it,  tlu're  would  have  been  more    this  matter,  Jiir.  Co.  153,  where  he  says,  that 

' '  th&n  one  licence  from  the  biggin ning  of  our  '.  there  may  b^*  peace  and  leagues  of  commerce 
Vecttrdft  till  that  day.  *  Toa  Uirundo,'  kc.  \  with  intMlels.  All  that  tlie  register  says,  is  that 
TliiWilv,  The  rfuson  there  given  makers  ;  the  Hospitallers  were  institutetl  for  defence 
strongly* against  this  charter;  the  reason  is,  >  'contra  ChriKti  et  ( *hri*itiannrum  inimicos;' 
list  men  should  dt*ciine  tVuni  the  faith  ;  so  that  :  which  is  an  expr»*ssion  of  4 he  enemies  of  re- 
it  sieuis  there  is  a  special  trust  in  the  king,  ligion,  not  of  the  state.  In  the  book  of  Henry 
that  he  should  suflcr  none  to  go  into  intidel    the  8th,  he  said  iudt  ml  oMVrr,  that  a  person 


iiarts,  biu  such  us  are  orthodox,  sound  and 
irm  in  religiim ;  such  of  whom  the  kin^  is 


outhiwed,  a  traitor,  or  a  I'a^j^n  being  beaten, 
shall  not  have  an  action ;  it  is  true  in  case  ot' 
;K'c-ia]ly  assured  that  they  will  nut  fall  trom    an  out- law,  or  a  traitor,  it  may  be  pleaded  ia 
the  faitli,  wliich  is  to  bo  exiTcised  by  the  king  -  abatement :  but  no  other  book  says,  nor  can 
only  ;  and  he  is  to  grant  licence  to  |iarticular    any  man  maintain  that  the  law  is  so  in  case  of 


and  known  persons  of  whom  he  has  this  con- 
fidence, the  king  cannot  grant  his  royal  care 
to  the  company. 
But  now  this  charter  would  have  this  trust 


a  Pagan. 

A  Pagan,  Turk  or  Jew,  may  maintain  an 
action  of  ddit  or  battery,  or  other  personal  ac- 
tion here  ;  were  it  otherwise,  there  could  be 


deputi*<l  and  transferred,  for  it  contains  a  li-    no  trading  of  the  Jews  here,  nor  of  tlieTui-ks; 

cencc  not  only  for  the  then  members  of  the  ^  the  coutraiTwIieixofis  implietl  arid  admitted  iu 

company  (who  were 

three  years  ago),  but 

sors,  and  to  their  sons  ui  gonen,  anu  in  ue  tie-  i 

gotten,  and  their  servants,   factors,  appren-    reign  trjile  at  all,  fi>rLhci'<'i>^  uucituntry  where 


twenty-two  or  twenty-  |  the  Act  of  S^avigation,  12  4'ar.  2,  c.  18,  uar.  18. 

their  iinkuowu  succes-  i      By  the  like  reason  th:it  there  shoultl  be  no 

i  bi  gotten,  and  to  be  he-  i  trading  with  inliiU  \%  tlu  rr  onglit  to  hi*  no  fo- 


Uces,  and  licensees. 

for  this  trade 


the  reli*;iiiu  dci-s  u»l  dillc**  in  somewhat  or 
other   fniiii  tin;  n-ligiou  esiablished   in    the 


Mr.  Holt  also  gives  a  reason 
being  unlawful,  nauiely,  I'hat  the  law  has  j  church  of  Knghmd. 
judp;ed  infitlcls  to  be  perfietual  cneniles,  furl  And  whutcvcr  lie  taj^s  of  the  children  of  Is- 
whirh  he  n  lies  upon  another  singular  saying  |  mol,  I  think  tliere  ai^  many  instances  in  the 
(»f  uiy  lord  Coke  in  Calvin's  Case,  tol.  17,  and  '  Old  Tt-stamci't  ufcomuiorce  with  the  heathen, 
recites  tuo  authorities  cileil  ti.ere,  namely,  the  though  I,  not  turrnceing  such  use  of  divinity 
Register,  (^82,  and  12  H.  8.  4.  ■  here,  am  not  so  well  furnished. 

And  he  lakes  notice  that  the  children  of.  As  UMlie  citation  out  ot'Grotius,  it  is  by  way 
Israel  were  per7ertc<l  from  the  true  ndigion  -  of  caution  only  ;  but  the  whole  drill  oi'  that 
by  converse  with  the  nations  round  about  them,  chapter  demonsti  att*s,  that  commerce  and 
And  he  cites  Grotics  dc  Jure  Belli  et  l^ieis,  leagues  with  infidels  are  lawful,  and  he  ex- 
lib.  '2,  cap.  1.*),  1  ar.  1 1,  where  he  isjiys,  *  Ca-  pounds  that  text  of  *'  Cor.  wliich  my  lonl  Coke 
'  vendum  est  u(^  nimia  commixtio  cunlagium  ;  bo:totus  u|Mjn,  to  refer  only  to  joining  with 
■  ailtemt  infirniis.'  j  them  in  idol-worship.     And  to  shew  clearly 

As  t9  this  singular  opinion  of  infidels  being  the  mind  of  that  author,  he  has  writ  a  whoie 
perjKtiial  rneiuies,  it  is  not  easy  to  understand  '  book,  iulitird,  Murt  Uitirum^  to  manifest  the 
what  njy  lord  Coke  means  by  it;  his  words  '  right  and  lawfuhicss  of  trade  to  the  Indies; 
are  these:  All  intidels  are  in  law  perpettii  ini-  [  and  he  say<«,  that  (ro«r  in  natun*  appointed  all 
mici.  for  bet\^ccn  them,  as  with  the  Dckii,  people  to  ri-sorl  to,  aiul  trade  with  others,  lor 
will  NO  suhjeiis  they  ..re,  and  the  Christian,  that  he  hathgivenscverjl  commodities  to  some, 
there  is  jHTjietiial  hostility,  and  cin  ix?  no  which  others  stand  iu  ne«-d  of. 
peace;  for  p-;  the  Apostle  says,  '2d  (  orin-  !  I  must  take  leave  to  say,  that  this  notion  of 
thians,  1.'),  *  \\  hu\  agreetnent  is  iheiT  of  Christ  Christians  Uivt  to  have  commerce  with  uifidels 
'with  Pelii.l,  or  what  part  has  tile  believer  with  '■  is  a  conceit  absurd,  monkish,  fantastical  and 
•  the  intidtj  ?*  ;  fanatical.     *T\a  n-lim  to  Dumininm  fundatnr 

ft  6Pi'ii!s  'ly  these  words,  thai  il  isio  be  un-  I  id  Grntin,  The  Indians  have  a  riplit  to  trade 
^<-'^)<Kid  of  a  spiritual  discord  in  nsocct  of  re-  i  hen',  and  wc  th«Te,  and  this  is  a  right  natural 
ligion,  and-liot  a  temporal  between  tlie  nations :  \  and  human,  which  the  Christian  faith  doth  not 
Jbr  he  say^.  ir  is  because  tlicv  are  the  Devil's    alter. 
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Mr.  Holt  further  wys,  that  public  nfety 
antl  policy  are  ouDceroeil  id  this  trade,  and 
tbefi-fbre  it  should  be  restraioable  by  the  coin- 
wasm  law ;  and  ha  cites  Courteeu's  case.  Hob. 
2r6,  where  Reveral  merchants  were  punished 
for  buying  and  traDsporting  great  kiims  of  mo- 
ney, b^ttuse  (the  book  says)  it  was  against 
^be  statu- policy  and  safely  of  tbc  kingdom ; 
and  so  punishable,  and  not  peruiilted  by  the 
«onimon-law!  and  Mr.  iluU  says,  that  trading 
i»ith  iulidels  is  hi  like  manner  against  the  state- 
policy  too. 

Aiitw,  Thai  was  in  the  Star  cliamlKT,  and 
perhaps  it  was  one  of  the  errors  for  which  that 
court  was  dissolved,  16  Car.  1.  cap.  10.  in 
which  act  it  is  said,  tliat  the  judgi*.s  ui'ihat  court 
liad  undertaken  to  punish  where  no  law  did 
warrant. 

If  transporting  of  money  hud  been  prohiUitciI 
by  common  law,  the  statutes  9  E.  3.  ca().  1. 
•nd  5  U.  2.  cap.  3,  &c.  hud  been  needless ; 
but  before  tho.se  statutes  every  man  might  dis- 
pose of  his  own  private  money  as  he  would. 
And  ui  that  case  of  Courteen's  the  offcnc«: 
«eemft  to  have  consisted  inengrossmg  great 
quantities ;  and  so  it  more  fully  appears  in  a 
contemporary  report  of  the  same  case,  in  the 
select  cases  added  to  Popham,  149  and  l.'K), 
jxUcre  it  is  said,  that  as  one  shall  he  puuishad 
for  ingrussing  commpdities,  so  another  tor  great 
Quantities  of  money,  all  other  commodities  being 
tncreby  iogrossed.  And  this  point  of.  (four- 
teen's  case  is  a  good  authority  against  the  pii- 
vUm^  claimed  by  the  Com|Mny,  which  in 
^th  is  nothing  else  but  to  intfross  to  •  them- 
selves all  the  commodities  of  India,  &c. 

But  ii'  the  common  Jaw  would  have  all  the 
treasure  kept  \«  ithm  tlie  realip,  it  does  not  fol- 
low that  we  must  keep  all  other  conrnnodities, 
and  have  no  trade  at  all ;  at  least  without  spe- 
cial licence,  I  know  no  state-policy  or  law  for 
that 

In  the  next  place  Mr.  Holt  considers  foreign 
trade,' and  says,  the  subjects  have  not  a  right  to 
trude  abroad,  ad  libitum, 

Amw.  This  is  against  the  former  ar«;umcnt 
and  the  ground  of  the  plaintiirs  J(  -.'luration, 
for  that  was,  there  should  be  no  trade  to  those 
places,  for  a  special  cause,  (viz.)  because  tbey 
u  ere  infidels ;  but  this  argument  iiuports,  thu 


his  snbiecU  should  trade  tlii^ier,  and  the  rest 
should  not,  or  that  the  king  is  or  can  be  in 
amity  with  tbem,  as  to  one  part  of  his  subjects 
(namely  the  Company,)  and  in  enmity  with 
them,  as  to  the  other  of  his  subjects. 
.  The km^  has,  and  is  to  preserve,  the  high- 
ways, but  it  is  to  keep  them  for  the  passage  of 
himself  and  his  people ;  not  to  shut  tlicD  ii{» 
against  any  ofliis  people  at.  least,  except  in  case 
ot'war. 

He  cites  the  statute  12  H.  7,  cap.  6,  where 
the  merclmnt  adventurers  say,  tbey  had  com- 
merce with  Spain  and  Portugal,  and  .other 
places  in  l<^ue  and  aiuity  with  the  kiug. 

No  doubt  they  hail,  and  beyond  this  is  truly 
said  in  the  same  statute,  that  of  right  they 
ought  to  have  it,  which  shews  that  it  was  not 
by  the  kiLg's  ^rant  or  licence.  And  in  like 
manner  the  delendant  of  right  ought  to  have 
with  the  Indians,  there  beli^  no  war  betwixt 
this  realm  and  them. 

He  cites  outoi'Iloll's  Abridgment,  a  Pan, 
214,  a  note  of  Uot.  Pari.  1  H.  5,  nu.  41,  where 
the  commons  pray  that  all  meichants  may  ei- 
port*and import  to«and  frocp  anyplace,  any 
goods  at  their  jileasure,  paying  the  customs  and 
other  dues,  any  proclamation  notwhiistanding; 
the  king  answers,  that  he  will  be  ad>ised  by 
his  council. 

And  Mr.  Holt  takes  this  to  be  an  acknow- 
ledgment by  them  ot  the  legality  of  the  procla- 
mation. 

Aniw,  It  is  not  so,  for  it  was  the  course  then, 
to  propose  and  pass  declaratory  and  confuming 
(as  well  as  other)  laws,  by  way  of  petitions  to 
the  kinj[|^ ;  and  though  they  tliougut  the  pro- 
clamation illegal,  yet  it  was  more  proper  for 
them  to  endeavour  to  obtain  redress  by  pra3'er 
than  contest.  Hut  theu'  petition  was  a  (teti- 
tion  of  right,  and  the  proclamaiion  (especially 
if  there  was  no  wur  a -foot)  was  voio,  being 
against  the  common  and  statute  law.  And  to 
cite  and  set  up  sui'li  a  proclamation,  b  to  set  up 
grievance  to  the  law :  and  yet  I  take  it  there 
was  an  extraordinary  occasion  at  that  time. 
Hen.  6,  having  occasion  to  Iny  an  embargo  on 
ships,  in  order  to  his  procceiiing  to  his  great 
war  in  Finance.  . 

He  sa^'s  tliat  foreign  trade  may  be  mischie- 
vous, it  may  be  a  nuisance,  so  the  importing 
Irish  cattle  and  French  sroods  have  been  do- 


there  ought  not  to  be  any  trade  at  all  abroati, 

no  not  with  Christian  countries,  without  the  [■  clared  to  be  by  the  parJiument,  and  the  king 

king's  licence.  mav  i*edtrain  such  evils. 


The  reason  with  i\  hich  he  would  support  this 
argument  is,  because  ti-ade  depends  U|x>n  trea- 
ties, and  u|Kin  the  accidents  of  peace  and  war, 
which  the  king  has  the  power  of. 

But  this  too  thwarts  the  former  argument, 
for  iuHdels  he  says  are  |»er|ielutd  enc^nies  ;  and 
if  so,  there  is  no  peace  nor  ti-eaty  with  them, 
and  therefore  no  trude  to  be  (as  not  by  the 
Company)  with  them. 

Besides,  allowing  there  may  be  peace  and 
treaties  with  them,  I  cannot  see  ho^  this  con- 
sideration can  conduce  tu  the  present  question ; 
for  it  cannot  be  pretended,  that  the  king  make^ 
leagues  with ,  Indian  princes,  that  oiie  part  of 


Answ.  These  acts  of  parliament  were  enact- 
ing, and  they  enact  it  bhall  be  adjudged  a 
common  nuisance.  They  did  not  tind  and  de- 
clare it  to  have  been  one  before. 

If  it  had  been  so,  there  had  been  no  need  of 
these  acts,  and  we  know  tlie  reason  of  that 
clause  was  to  make  the  matter  dispensable. 

If  the  importing  East- India  commodities  be 
a  nuisance,  it  is  not  licenseable,  and  the  com- 
pany cannot  maintain  their  trade,  mnch  less 
their  action ;  unless  it  should  be  thought  that 
the  bringing  in  of  those  commodities  by  the 
deibiidant  is  a  nuisance,  but  tl;e  bringing  in  the 
saofK  by  the  plaintiffs  ia  not. 
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woolil  extend  to  pve  liberty  of  trade  to  the 
kiiiff*«  enemies  who  are  inerchuiti. 

Am.  Tnic  it'  is,  neittier  this,  nor  any  such 
lavr  extends  further  than  to  alica  armies  tofl 
subjects,  tliere  are  jurn  beHi,  as  wdl  as  jura 
pacts ;  and  it  is  lUKfcrstood,  ttiat  enemies  wb# 
are  foreigners  may  be  taken  aud  piocoeded' 
against  according  to  martial  law ;  but  tiM  de- 
fentlant  is  a  sobject,  and  cannot  be  an  enemy. 

He  says  finlner,  that  this  statute  shoidd  not 
eirtend  to  this  trade,  because  that  in  Edw.  3rd*s 
time,  when  it  was  mode,  trade  was  driven  with 
christians  only,  and  not  with  infidels. 

If  this  l)eso,  it  destroys  the  only  aothoritf 
he  has  (viz.)  Hichelbom*s  ease,  where  the  onl^ 
ground  of  the  opinion  is,  that  there  wns  a  lieenoe 
granted  to  trade  with  infidels,  in  the  time  of  th« 
said  Kd.  d. 

Bnt  thisstatiite  must  be  taken, » it  is  penned, 
nnirersallvt  and  not  confined  to  those  countries^ 
places  ancl  parts  which  were  then  need ;  the 
statute  does  not  distinguish,  ^etnbi  lanon 
« distingoit,  ne  nos  distinguimus,'  odwnrise  no 
man  must  trade,  but  to  those  few  idaees  that  he 
can  prof  e  were  traded  to  before  18  £.  3. 

He  says  (as  jf^  n.  b.  85.)  that  the  king  mmj 
restrain  men,  by  Ne  exeat  Re^num^  from 
going  beyond  sea;  and  cites  Daris,  9.  h.  that 
one  reason  of  the  king's  being  tntitled  by  pre- 
scription to  the  great  costom,  was  ibr  hb  lesTe 
to  merchants  to  go  and  carry  goods  out  erf*  the 
realm. 

Antv,  It  is  true,  that  book  of  Davis  does  say 
so,  bnt  he  cites  to  prove  the  opinion,  Dyer  165. 
and  this  statute,  18  E.  3.  which  we  have 
pleaded ;  so  that  that  book  is  of  no  fiorther  use, 
than  the  aothorities  upon  wbidi  it  is  founded  do 
warrant ;  which  if  we  examine,  we  shall  find* 
that  in  Dyer  it  is,  among  other  things,  made  a 
qu£re,  in  a  case  referred  to  the  judga  concern* 
mg  a  new  imposition  set  by  queen  Mary  on 
merchandise,  whether  by  common  law  mer- 
chants were,  or  might  be  restraineil  from  going 
out  of  the  kingdom,  without  leave  of  the  king 
or  queen  ;  to  which  the  judges  give  no  vesolu- 
tion:  which  shews,  they  thoii^t  the  law 
was,  that  there  was  no  such  restraint  or  need  of 
leave ;  for  when  judges  jpve  no  resolution,  in 
the  case  of  the  knig,  it  is  a  sign  that  in  their 
opinion  the  law  is  against  him ;  and  for  the 
18  E.  S.  which  we  plead,  it  is  6at 


Herofbrots  this  with  a  reamm.  that  there 
may  be  mischief  from  the  abundance  of  the 
im|iortation  ext^eeding  our  exportation,  and  re- 
sembling it  to  what  tt  said  10  Rep.  141,  that 
by  the  common  law  the  king  ought  to  save 
niid  defeitd  his  realm  as  well  against  the  sea 
as  against  enemies;  that  it  should  not  be 
drowned  nor  wasted ;  and  as  the  king  may 
prevenl  inundation  of  water,  so  he  says,  he  nny 
as  to  trade. 

Antw,  This  is  a  simititude  iu  words,  but  not 
as  to  the  nature  of  things,  and  if  there  be  any 
ibice  in  it,  it  is  against  the  jjilaintifTs ;  fbr  there 
is  not  in  their  charter  any  limitation,  the  Com- 
pany may  bring  in  as  much  as  they  will,  nay, 
It  seems  f»y  their  allegation,  that  tliis  trade  is  to 
be  managed  roost  Imgely  by  means  of  the  Com- 
panv,  and  therefore  thence  is  rather  the  danger 
of  the  glut. 

Mr.  Hok  makes  it  a  jpeat  argument  to 
mahitain  the  charter,  that  it  is  a  necessary  re- 
gnlation  of  the  trade,  and  that  the  trade  could 
ant  have  been  settled  but  by  sueh  a  Companjr ; 
and  says,  if  it  should  be  laid  opeis  it  woafd  ruin 
the  trade  both  of  the  Company  and  the  de- 


And  it  is  averred  in  the  dedaration,  that  this 
tiade  cannot  be  managed,  bnt  *  per  hqjasmodi 

*  Corpus  Corporatiim.' 
Anttp.  This  contradicts  Michelbom's  ease, 

fbr  that  was  upoin  alieence  granted  to  a  sh^fle 
merchant  to  trade  to  the  East -Indies ;  and  it  is 
known  that  this  trade  has  been  nuuiaged  by 
private  perM»s  before,  and  since  there  was  a 
ComfKiny. 

And  iliis  is  to  set  up  convenience  or  pretence 
nf  romenience  against  law ;  the  statute,  which 
we  ha\c  {ileailiiF,  says,  that  all  trade  shall  be 
open;  ilio  plaintitfs  say,  it  shall  be  open  to 
them  only.  (M*eause  they  c^  manage  it  best 

If  other  men  .should  say  that  they  could  ma- 
nage it  better,  the  pretence  were  as  fair  for 
them  to  excli.de  the  C'omuan}'  from  the  trade. 

But  I  excej»t  a^nst  tnis  averment,  it  is  a 
frivolous  and  impossible  averment,  no  issue  can 
he  taken  upon  it,  unless  isKue  should  be  taken 
upon  a  similiiude,  (vi/.)   *  hujusmodi  Corpus 

*  Corporalum.' 

Ifa  licence  were  granted  (as  it  is  said  to  be  in 
Michelborii's  case)  to  one  man  to  trade  to  the 
East  Indies,  and  he   should  bnnt;  such    an  I  statute, 
astion,  and  aver  that  the  trade  could  not  be^  against  it. 
managed  but  by  such  an  one  as  he,  it  would        F.  N.  B. 
not  be  guud,  and  yet  as  gO(»d  as  this  is.     In  an 
action  tor  words/ it  is  not  allowable  to  alledge 
that  the  delcndant  spoke  such  words,  or  fkujus 
simifia. 

Moreover,  the  declaration,  as  it  is  penned, 
<x>ntra(ticts  iisolf;  for  it  says,  that  the  trade 
canuot  be  managed  hut  by  the  Company,  and 
yet  charges  tlie  defendant  that  he  did  manage  a 
trade  there;  which  is  not  p«»s!»ible,  and  it  it 
penal  enough  upon  the  ('cf^endanl  tliat  he  at- 
tenapts  U>  inoimge  tratle  where  be  cannot. 

Mr.  Iloh  ohjects,  that  tfaer  stetute  we  plead, 
tioght. uot  10  be  taken  univenaNy,  that  the  sea 
shall  be  open  to  all  mciihaali;.  tetifliril 


I 


8.'i.  a.  is  express,  tliat  by  common 
law,  every  subject  may  go  out  of  the  kingdom 
for  merchandi/c,  or  travel,  'or  other  causes  as 
he  pleases,  without  leave,  V.  Co.  pi.  Cor.  180. 
5  R.  !2,  cap.  2.  Restrains  people  passing  out, 
but  it  excepts  merchants,  and  even  that  statute 
is  repealed.  4  Jacobi,  cap.  1.  it  is  dear  that 
the  king  may  restrain  his  suljects  from  going 
out  of  the  realm,  1^  his  writ  of  Nc  exeat 
Red^nwa,  But  that  writ  was  originally  fbr 
the  clergy  only,  adtf  brnrapeify  granted  fbr 
matter  otslMe  only;  tttfthe  words  of  itare^ 
*  Quam  plorima  nobis  et  CSsrooie  nostne  pre- 
' jadSeiala  ibidem  proseqni  intendii.'  OfJaia 
ludnnf it  ttw  kwtt  itfuftikd  to  eontee  a  peraon 
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10  mbide  the  justice  of  soourt  liere,  but  I  Uiiuk 
tto  further.  It  i«  always  to  restrain  a  mm  from 
oomething  unlawful,  and  a^inst  the  duty  of  a 
aubtect;  never  to  restrain  imm  a  lawful  act,  as 
trade  is. 

Neither  is  it  general  or  aniversa],  but  always 
partfcnilar,  and  {^nted  upon  oath,  made  con- 
ceraing  a  particolar  person  j  and  since  there 
needs  sucb  a  s|«cial  wht  to  restrain  an  ob- 
aoiious  penMin,  it  proves  the  law  to  be,  that  all 
•Ibcr  nersoos  are  at  liberty  to  go. 

Ann  there  was  no  Air  exeat  Begmum 
tfiiBSt  the  defendant,  nor  cause  for  any ;  and 
it  there  had  been,  and  he  had  gone  agjainst  it, 
tboo^  it  were  an  ofienoe  to  the  kin^,  it  would 
Mot  give  cause  of  action  to  the  pkuntifT. 

He  cites  Co.  litt.  5.  a.  That  no  subject  can 
imiU  a  castle  or  a  fortress  without  the  king's 
Jioenoe^  and  11  Bep.  87.  b.  and  Co.  Magna 
Cbarta  199.  that  no  man  can  make  a  park 
without  Uie  king's  licence;  and  11  H.  7.  13. 
that  the  king  may  licence,  where  if  one  kill 
anollMr  it  b  no  felony. 

Anm,  These  instances  agree  not  to  our 
case:  a  roan  may  not  build  castles  without  the 
lung's  licence,  any  more  than  raise  forces,  or 
^•ppvonriate  beasts,  which  are  Jtnr  natunty 
and  toe  kind's  game  ;  much  less  take  away 
the  lifes  of  the  lung's  subjects ;  but  there  is  no 
jnrity  of- reason,  that  a  man  should  not  use  an 
lonboent  trade. 

It  is  more  suitable  thcrotn,  to  instance,  that 
%  man  may  without  lic«uice  build  a  house,  or 
9aake  a  hedge,  and  inclose  a  garden  or  iicld, 
^nd  thereby  preserve  the  lives  of  himself  and 
liis&mily. 

In  the' neact  place,  Mr.  Holt  says,  there  is 
n  great  deal  of  dilfei-ence  l)etween  ti-adin^  in  a 
CODipany,  and  Iradiuy;  out  of  a  company  ;  that 
this  charter  is  good  bi' cause  it  givc*s  the  trade 
to  a  coiii|;aiiy,  and  inHnc^  a  couipaiiy,  and 
christiuDs,  they  Mill  take  care  that  their  aq;entt 
and  tactors  keep  up  to  the  vliristiau  relit^ion ; 
but  other  piiiplc  « ill  converse  nnl3' \iith  iu- 
fidds,  and  cannot  have  divine  oiii«*es. 

Ansit.  It  is  not  n -quired  liy  tlir  (.iiurlrr,  that 
the  members  taken  into  the  com  piny,  Klionhl 
be  christiaus,  and  tlicir  sons,  scrvanlK,  and  fac- 
tors may  be  no  christians,  nor  are  they  bound 
to  have  di\iiie  oftices.  And  the  defendant  and 
otiiers  are  lik»^\vise  christians,  and  may  have 
divine  ofiices  as  Vicll  as  they;  and  m  this 
trade,  the  dt fondant  and  thode  with  him  con- 
verse with  the  s^imc  persnus,  as  the  Company 
.and  their  agents  do;  or  ii not,  then  tlicre  is 
no  iuterfehag,  no  cause  of  ooniplaint. 

He  obsencs  out  of  the  Journal  of  tlic  House 
of  Commr»ns,  43  £liz.  that  the  House  of  Com- 
loOM  fell  vijcorously  upon  monopolies;  and 
there  was  bromrht  in  a  catalogue  ot  tliem,'  but 
therein  is  uotTiinir  «f  the  East-lndu  trade, 
though  there  was  such  a  charter  then  in 
being.. 

AtWK,  I  know  not  whether  there  was  such 
a  charter  then  in  being;  but  if  tliere  were, 
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possibly  it  was  not  taken  notice  ot;  0^  poflsiUy  no 
grievance  then  appeared  from  it;  and  Ukdy 
uat  Company  was  better  advised^  thivi  to  en- 
deavour to  restrain  others  from  trade. 

Besides,  I  have  heard  a  vote  of  the  Houae 
of  Commons  cited  sometimes,  hot  never  knew 
the  silence  of  the  Houae  of  Commons  cited  for 
authority  heibre ;  doubtless  in  that  parliament 
aa  in  others,  the  members  complained  of  thoso 
grievances,  which  tlicn  afiiected  the  borooglis 
and  places  they  served  for :  they  undertake 
not  to  enumerate  all  the  mono[4)lies,  that  wera 
or  might  be,  aud  it  is  most  prudent,  in  order  to 
obtain  redress,  to  Umit  their  complaints  to  the 
present  occasion. 

Pint,  Mr.  Holt  mentions  three  statutes, 
d  Jaoobi,  cap.  6,  there  having  been  a  chariar 
obtained  by  some  merchants  tor  sole  trade  into 
the  dpminions  of  Spain  and  Portugal.  It  iti 
enaotH,  tliat  it  shall  and  may  be  lawful,  for  all 
sulgects  to  trade  thitber^  notwithstanding  that 
charter  or  any  other  ;  aud  thereupon  he  inlen, 
that  the  parUament  takes  tlie  charter  to  be 
ffood,  and  thereibre  enact  that  the  trade  sball 
belaid  open. 

Au9»,  There  is  no  just  ground  for  this  in* 
Terence. 

First,  It  were  a  strain  beyond  the  plaintiflTb 
o\vci  fouiylatioo,  tor  that  it  related  to  a  trade 
to  SS]iain  or  Portugal,  which  are  Christian 
countries. 

»Seeondi3',  The  preamble  of  the  act  sets  forth 
reasons  enough  to  destroy  tho  [latont  at  com- 
mon Uw,  (viz.)  that  all  snl^jects  ought  to  eiyoy 
equally  the  benefit  of  peace  and  free  trade ; 
that  otberwiiMf  the  subjects  of  Kaghuid  would 
be  ill  a  worse  condition  than  those  <^'8ootland 
and  Ireland  :  tliat  it  was  attended  witli  tbe  im* 
poverisliin^  of  merchants,  mariners  and  ma* 
m?!aclurers,  ksMioing  the  price  of  their  com* 
uio<!itic^,  aiiil  enhancing  foreign,  5cc. 

Thirdly,  The  act  calls  if  a  common  traffic^ 
and  dues  ooi  only  say  it  sliall  be  lawful,  but 
that  there  shall  Im*  free  liberty  to  trade  there,  in 
such  sort  and  jiianner  as  was  accustomed  :  so 
that  the  art  did  not  make  the  charter  illegal, 
but  found  it  !H>,  as  being  an  inao\ation  agauiit 
what  iH  used  and  ought  to  be. 

Also  he  mentions  the  tAatute  of  Monopolies, 
t\  Jacobi,  cap.  3,  wherein  he  observes,  thero 
is  a  proviso  to  save  the  Companies  or  societieo 
of  merchants.  And  the  statute  14  Caroli  2, 
cap.  21,  iihicb  in  the  preamble  declares  tho 
putting  in  of  stock  into  the  East- India  Com- 
pany to  be  for  public  good. 

Ama.  That  last  statute  indeed  in  the  pre* 
amble  says,  it  is  for  public  good,  but  it  is  tho 
pubUc  good  of  the  C>»mpany  ;  and  tlie  same 
preamble  says,  that  divers  noblemen,  gentle- 
men, and  otlier  |iersons  of  quality,  not  bred 
to  trade  or  merchandize,  did  put  in  stock  there ; 
and  enacts,  tliat  they  tihall  not  in  that  respect 
be  reckoned  traders,  and  so  liable  to  a  com- 
mission  of  bankrupt :  whereupon  I  might  ob- 
serve, that  this  Company  is  not  to  be  reckoned 
a  Company  of  merchants,  and  tlieretbre  tto| 
witfam  the  proviso.  Si  Jao.  abovo-r-"'^'''''*^ 
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But  I  pvc  Xh\*  further  on^wcr  ror.rrrninsf  !  ftf  cniM-HIl)  both  parties  sfboulH  he  ohlip^fHl  i9 
that  proviso  :  the  m  'jrds  uf  it  are,  Provi«luii  disclose  their  evidence  to  that  person  ;  btit  b^i 
dbo,  aod  it  ii  herebv  liirthiT  intended,  declared  reason  of  thi;;  prori  :o,  thin  grantee  ^hotdd  not 
and  enacted,  that  tfiis  act,  or  any  thin<r  therein  be  liable  to  tlie  treMe  ilnmac^.-H  and  double 
contained,  shMI  not  in  any  wise  extend,  or  bo  costai ;  the  proviso  suvex  us  i.j;;:aiitst  tiiat  sta- 
prejudicial  to  the  city  of  London,  Vc.  or  to  tute,  but  does  not  establish  against  the  coinTooit 
•ny    com|anies,    or  'societies   of  r»':- chant*-    law. 

within  this  realm,  erected  for  their.!-  r.tc:i:t:Kv\        Besides,  tiiis  proviso  does  not  at  all  extend 

lorffementor  orderinpf  of  any  trade,  or  nirr-  !  to  this  diarter;  it  only  concerns  such  as  were 

■       '       '  *.^.    •   .-.     .•        then  in  boinff,  and  says,  they  shall  continue 

in  such  force,  as  they  were  before^  the  making 
of  that  statute.  But'this  Oonn|niny  that  is  now 
plaintiff  was  made  uot  \img   siiice,  viz.  by 


chamfize,  but  tliat  the  saniPi-And  their  liberties, 
privileges,  powers  and  i  innui n it ies  shall  be,  and 
continue  of  such  force  aatl  effect,  as  they  were 
before  the  making  of  this  n<*t,  and   of  none 


other  ;  any  thing  before  in  this  act  to  the  con-    charter  IS  of  this  king. 


trary  inau\  \vist>  notwithstanding. 

Now  first,  this  is  bnt  a  general  saving ;  and 
•upmifing,  as  Mr.  Holt  does,  that  there  was 
•ocn  au  Kast-India  Company  then  in  being; 
if  the  parliament  had  had  iis  fav<inrablc  an 
opinion  of  their  charter,  as  they  had  of  Man- 
•dl'sor  MaxwelPs  or  the  otGer  there  men- 
tioned, they  would  have  savetl  it  by  particular 
mention,  as  they  did  those,  which  would  have 
been  some  countenance  to  such  a  charter. 

Secondly,  .\dmitting  it  saved  nenerally  or 
particularly  by  the  proviso,  that  does  not  make 
It  better  ;  the  proviso  only  says,  it  shall  con- 
tinue of  such  force  and  effect,  as  it  was  before 
Uie  making  of  the  ati,  and  none  other:  i.r. 
Jf  notwithstanding  the  liody  of  the  act,  if  it 
wire  a  monopoly  and  void  before,  it  shall  re- 
main so,  ana  if  it  were  good  before,  it  shall 
remain  so  notuithstanding  the  proviso. 

If  it  be  asked,  to  what  purpost^  the  proviso 
was  made,  it  is  answeretl  clearly  thus ;  the 
■tatute  giving  an  additional  |>eimlty  of*  tn^tde 
damages  anndouUe  costs  against  any  person, 
that  should,  af^er  forty  days,  after  the  end  of 
that  session  of  parliaiiient.  hinder,  grieve,  dis- 
turb or  disquiet  any  person,  or  any  ways  seize, 
attach,  dibtrain,  take,  <*arr]>'  away  or  d'etiin  his 
goods,  b}'  oi*easiou  or  pivtext  of  any  mono- 
poly, or  of  any 'such  commission,  grunt,  lirenee, 
power,  faculty,  letters  |>atents,  Vc. 

Now  the  proviso  appointi-d  that  nothing  in 
the  act  shall  extend  to  any  society  or  coinpaiiv 
of  merchants  ;  it  saves  persons  that  shall 
hinder,  grieve,  disturb  or  disquiet  ottuTS  by 
occasion  or  ])r(text  of  such  a  sficiety  nr  K\»n  - 
paiiy  from  that  penalty  ;  sc>  that  the  plain tlfTs 
tiave  this  advantage  from  the  pr'ni'o  (ifthoy  • 
are  at  all  within  it),  that  the^-  si»all  not  be  liable 
to  the  defendant's  treble  damc'^s  and  double  I 
costs  for  bringing  this  present  suit  against  him. 

6  Car.  Jones  1231.  MounsoB  tersus  Lister, 
was  a  case  concerning  en  office  granted  hv 

letters  patent,  4  Jacobi,  for  sob:  making  all  !  mcnt,- which  do  uoiutenaiice  and  encourage 

lissive  iii  tlif    free  ;ni'.!o  by  any  person  to  tlv 


Mr.  Holt  cites  seven  iirceedents  of  fprants 
by  queen  £lic.  of  sole  trading  to  several  lutidd 
parts. 

To  which  I  answer.  That  the  moix?  there  are 
of  this  kind,  the  stronger  the  argument  is  for 
us  ;  for  the  greater  occasion  has  been  a«lmi- 
nistereilto  bnng  actions  or  informations  of  this 
nature,  but  imhic  was  ever  brought ;  and  the 
reason  why  none  has  been  brouglit  is,  because 
none  coula  be  ujion  tliis  score. 

I'he  clansus  in  this  charter,  fbr  forfeiting 
ship  ami  gombi,  and  imprisonment,  &c.  may  as 
well  be  cited  for  jHrccedents  hereafler  ;  and  yet 
it  will  not  be  denie<U  that  at  lookt  some  of  these 
clauses  %rv  void  :  it  has  been  frequent  to -insert 
clauses  in  charters,  which  will  not  hold  naler, 
they  serve  for  a  flourish,  nnil  in  terrotitn^  hke 
the^ienalty  (d'  1,(K.K>/.  in  a  siih|Heiia. 

Also  these  charters  were  temporary,  anil 
they  were  bottomed  upon  some  ne^v  discovtTy 
of  a  trade  or  a  passage  ;  and  in  truth  that  is 
the  only  gooti  found^ition  upon  which  such  a 
charter  can  ho  granted,  Goilb.  '254,  when  a 
new  invention  or  distrovery  has  been  made,  or 
is  making  by  any  person,  by  his  skill,  charge, 
and  perhaps  peril  of  his  lile,  the  king  may 
remuiierHte  him  ^i;li  such  a  grant ;  but  that 
must  be  only  for  a  reasonabh*  numlMT  of  years, 
and  no  furthri-  by  the  CTommoii  Uw  :  and  belurc 
the  Htatutc  (d'  inono]iolies,  2 1  Jacobi,  adjusted 
that  reasonable  time  to  fourteen  years.  Ami 
I  take  it  that  the  firKi  grant  maile  in  Knglaiul 
to  (M>rsoiis  fur  sole  trade  to  the  Kast-lndies, 
was  uftoii  suggestion  and  coiisiikTatUm  of  their 
In-ing  first  trodeiii  l!ieri\  and  that  was  for  tifieen 
year^,  which  i^  loiiq;  since  exniitnl.  Thouijb 
It  seeias,  tiuJi.*  to  tiiu  ICast- Indies  was  known 
to  other  Europeans  many  hundred  years  ago. 

1nipij>(u-  e\trc;::u< «::.: rit  Mcrcator  ad  Indos 
Per  Mai-e."  Ilor. 

I  KjHill  mention  two  or  three  acts  of  parlia- 


k» 
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bills,  informations  and  letters  uussive 
council  of  York.  Now  the  next  pio^i^  intlie 
statute  does  save  officers  in  the  same  manner 
OS  this  proviso  does  8oeieti<  s  or  c0lni>aiiies  of 
merehouts.  It  was  adjudged,  that  though 
this  grant  of  this  office  were  saved  by  the  iiro- 
>iao,  yet  it  was  still  a  monopoly,  and  vwa  ;  it 
being  unreasonable  tliat  one  person  should  have 
the  making  of  ail  bills,  &c.  which  is  proper 
work  fbrcouiwel  or  aUomies,  aud  that  (in  oaae 


the  Kast'lndiesi. 

1?  CaroK  1,  ca;t.  vl.  Itismiulea  prema- 
nire  to  hinder  any  pcraons  from  importing  salt- 
petre ;  the  defeiiiiant  did  import  salt<petre  iu 
this  ship,  and  so  do  all  ships  that  come  from  the 
East-Indies  ;  it  is  their  usual  ballast. 

13CaroU  2,  cap.lH,  fiara*.  :(,  (confirmed 
and  re-enacted  13  Car.  3,  cap.  14,)  forbids  th& 
bringing  iu  of  any  goods  oi  Africa,  Asia,  or 
America*  and  in  any  Tcsacl,  but  such  as  bek>ng 
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l»the|MopUorEii9laail,  trabMd,  Wales,  and 
Btnrick,  or  of  the  kiii|r'«  <^M«ip>  pteotetknis  ; 
wmAftMigr.  13,  rociitiM*  EmI-IbcIm  commo- 
4kAm.  Here  wm»  JMt  oecnuon  Ibr  ihe  p^r- 
liaMMl  lotake  notice  of  tke  Company  fibr  this 
present  charter  was  in  heioi^  in  Id,  when  the 
•Ml  vet  passed,  and  a  Kke  former  charter  in 
ktkm  im  19,  when  the  first  ])iu»ed)  and  so  they 
wwiU,  if  they  had  thMfht  the  trade  restrained 
tathaCcB^iaiiy.'  But  they  seem  to  aUoir, 
As*  Itoo  fi^ooda  may  be  imported  in  any  Eng*- 
liih  or  Irish  vesseb,  whether  of  the  Company 
sr  sf  aiher  persons. 

9f  and  M  Car.  2,  cap.  14,  It  it  enacted, 
Ihat  all  and  oKsry  peraea  or  persons,  that  shall 
Imild  ar  caiiae  to  he  hailt  any  «hip  or  fesset  of 
deoks,  with  a  fere-castie,  and  fire  foot  be- 
saafa  deck,  mounted  with  thirty  pieces 
Hwa,  and  other  anmunitioqB  propor- 
I,  shall  for  the  first  two  voyages,  which 
I  ship  or  shins  make  from  his  nugtefy's 
dominions  to  any  foreign  port,  hare  and  ra-* 
wfa  la  their  own  proper  use  and  benefit  one 
Inth  part :  and  aU  peiiimathat  sliall  build  any 
■Una  af  tW9  doefcs^  abo?e  three  hondred  tnns 
and  thirty  guns,  shall  hsFc  one  twentieth  part 
af  thef  cnstonM,  that  shall  he  paid  to  his  ma- 
jesty lor  all  siieh  goads  or  merohandiset  as 
ahai  ha  ekporled  or  imjporled  on  the  said  ship 
ar  iUps,  ts  and  from  this  kiofdom. 

'TIS  ImawA  rimt  sach  ships  nsed  to  he  hnilt 
•ad  employed  tm  t1i«  East^ India  trade,  and  mit 
lor  trade  to  any  Christian  country ;  hot  the 
act  lahes  no  noiioe  of  tins  Compaiiy,  or  of  a 
liopnce  lobe  f»om  the  kinflr;  butaRowsaod 
dadases,  that  all  and  ev«ry  person  or  persons 
nay  build- any  Nhi|»  of  tlii-ee  diMsks,  and  make 
a  voyage  witfi  her  to  anv  foreij^  part,  and  en- 
eaara^  |iaopl^  «u>  to  lio,  with  a  reu  ard  ;  to 
which  rawar«:  (if  the  defendant's  ship  be  within 
the  drcumstauces)  the  d  ^fendA^H  mijifht  be  en- 
titled for  this  voyage  for  which  he  is  now  sued. 
Ami  certainly  no  law  a|)pointx  a  revf  anl  and 
m  punishment  lor  tlie  same  th>n(^. 

I  wiH  establish  this  point  u  ith  t\vo  anthori- 
^ties,  not  9k'  a  private  nature,  like  dormant 
patents,  but  the  judgment  of  parliauients,  an<l 
of  the  court  of  Kiuo^'H-lSench. 

1  and  9  Ph.  and  Mai*,  the  Musatry  Com- 
pany was  erected  by  letters  patent,  and  r  herein 
a  chuise,  to  restrain  all  others  from  trnding 
upon  a  like  penalty,  as  here;  but  notwirhstand- 
ittf  that,  other  people  did  traile  thither :  and 
thereupon  8  tlliz.  an  act  of  fiailiaraent  was 
Blade,  reciting  the  cliarter,  and  that  other  per- 
sons did  trade  thither  tiotwithstauding ;  and 
therefore  enacts  tbattlie  charter  sha!i  stand, 
and  no  other  person  sbaR  trade  thither ;  whi.  h 
shews  the  jodgnient  of  the  parliament,  that 
withoot  this  art  the  restraint  was  not  good. 

The  ether  concerned  the  Canary  Com- 
pany. 

It  is  Mieh.  90,  Car.  (»,  Rot.  403.  Banco 
Regis,  Horn.  118,  <Scc.  Ivy. 

They  had  a  charter  with  like  restraint  and 
feaakics  as  in  this ;  aad  iu  trespass  brought  for 
wiaing  the  ship,  the  defcodant  jasti£ed  by 
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virtue  of  the  charter,  and  judgment  was  givea 
Ibr  the  phuntiff  against  the  charter,  by  the  uni- 
form opmion  of  the  whole  court. 

That  case  indeed  was  not  the  same  withv 
this,  as  to  the  manner ;  but  as  lo  the  matter 
and  substance  it  is  the  same. 

I  shall  conclude  with  an  obserration  of  mj 
lord  Coke,  Jur.  Co.  31,  that  acts  of  parlii- 
BMnt  against  the  freedom  of  merchandize  nerer 
hold  loug. 

If  that  be  the  fate  of  acts  of  pariiameat^ 
which  are  laws,  certainly  a  charier  made  to 
such  purpose,  ought  not  to  be  allowed. 

The  Second  Point 

I  take  the  hnr  to  be  dear  with  F.  Nr  D*  85.  a. 
that  every  subject  may  go  oi|t  of  the  kingdom 
for  merchandize  as  he  pleases,  and  whithar  he 
pleases,  without  asking  leave  of  the  kii^,  aild 
shall  net  he  punished  for  it. 

But  now  taking  it  by  admission,  that  personi 
are  restrained,  awl  tliat  the  defhndant  ought 
not  to  have  traded  to  the  East-Indiss  without 
hcence ;  yet  1  conoeive  this  action  upon  the 
case  can  never  he  maintained. 

In  mainteuauce  of  it,  Mr.  Hoh  mvs,  tha| 
this  prxrile^  of  trade  granted  to  tiw  dompaoy 
it  a  franchise ;  and  iT  anotlier  nolates  it,  the 
grantee  may  have  an  action  of  the  caae  agaiii^ 
ttwt  person,  as  33  H.  0,  14,  and  11  H.  4, 47. 
where  the  king  has  granted  a  fair  or  maiite^; 
if  a  man  set  up  anotlwr  fair  or  market  to  the 
daoaatfe  of  the  former,  he  that  has  the  grant 
shall  have  an  action  in  the  case. 

1  observe,  that  in  the  arguinff  of  the  first 
point,  Mr.  Hok  all  along  caUed  this  a  licence^ 
which  new  (to  support  thn  second  point)  ha 
would  have  a  franchise;  but  these  two  tbmgi 
differ  gready.  A  franchise  (underaiood  pro* 
perly)  IS  an  hereditament,  a  tiling  of  interest, 
and  assignable  and  transferrable ;  but  a  licence 
is  only  neiaxatio  Jurif,  a  dispensation  with  the 
law,  a  privilege  to  ccruiin  iieraous  to  do  an  act 
wilh  imjiunity.  When  the  king  grants  a  mar- 
ket, he  creates  or -grants  a  real  thing;  but 
when  he  gi^es  liberty  to  trade,  he  does-  not 
create  or  grnni  u  realtbiog,  but  only  discharges 
or  preieiith  a  pcualty  mflictable  for  tradmg 
wtihnut  sur  h  leave. 

IVi^en  the  king  creates  or  grants  a  market  to 
any  persiin,  if  he  uiak«'.s  a  ^raiit  of  another 
market  to  on<»t!ier  lUTi-on,  to  i!ji»  damapfe  of  the 
firsst,  it  will  i»e  void,  l»ecaijse  the  jjffJinife  bas  a 
frnnrhiKe  thatisarrnl  ii'turest;  nnii  ilu^^-rantee 
may  have  uii  action  of  die  ciso  ai^uinst  him 
that  KetH  up  a  inarkct  under  protcni'c of  sucH 
a  grant,  »<;  yrcU  as  he  niuy  a«>:ainst  a  man 
that  si'ts  up  a  market  without  any  pretence  of 
grunt. 

Bnl  if  the  king  license  any  person  to  trade, 
be  may  notwithstanding  license  otber«  too, 
although  that  be  to  the  damage  of  the  first; 
fur  he  has  not  conveyed  any  interest  to  the 
first,  thai  should  hiuder  him  from  dispeilsing 
with  others. 

There  is  no  bottom  for  this  action  to  stand 
vpoa ;  there  are  but  two  things  in  the  charter 
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towatils  it ;  tirst,  a  licence  to  the  Compapy 
to  trade  ;  srcouiily  a  prohibition  and  restraint 
to  fithoi'-*,  whorchy  ihv  coiii|»any  is  to  have  the 
niAv  tniile. 

It'tli4;  kiiiL^  hail  only  ^ranttd  a  liccDce  to  the 
Coinpaiiy  tu  truile  tu  the  Kast-ludiei;  the 
€Oin(f:ifi}'  could  not  therenpon  ha\(*  an  action 
agaiu^i  the  det'cnJaut  for  trading  thit Iter.  Now 
wnen  the  kinjf ,  in  the  saniv  charter,  adds  a 
restraint  and  prohibition  to  the  detenilant  and 
all  other  subjects;  this  !\Ir.  Holt  nouhl  have 
to  be  no  more  than  tlie  law  sai<!  before ;  but 
if  it  be  more,  this  does  not  add  any  real  interest 
to  the  company,  or  better  entitle  tliem  to  an 
action. 

Suppose  it  to  be  an  offence,  aod  punishable 
fertile  dcfcndaut  to  trade  to  the  Kast- Indies 
without  the  kind's  licence ;  the  king  dispenses 
to  the  plaintiflfs,  so  that  they  mav  trade  there 
freely ;  the  defendant  trades  tnere  without 
licence,  tliis  may  (accordingftothatsuppositiou) 
subject  bini  to  penalty  at  the  suit  oi  the  king, 
but  this  cives  no  title  to  levy  money  upon 
the  defendant  for  tradiug  without  licence,  there 
b  no  privity,  no  causb  of  iiction. 

Th^  resolution  at  the  end  of  the  cose  of 
monopolies,  11.  Hep.  88.  b.  is  a  clear  autho- 
rity to  tKis  purpose :  Cards  were  prohibite«l  by 
act  of  parliament  to  be  imported ;  and  the 
queen  grants  to  Darrv  that  he  should  liave 
tne  sole  importation  of  ckrds,  nou  ubttante  that 
statute;  and  during  that  grant,  another  man 
imported  cards,  against  whom  Darcy  brought 
an  action  on  the  case  for  it,  and  therein  alledged 
too  that  he  liad  been  at  great  charge  to  make 
and  provide  cards  sufficient.  But  resolvcti  that 
the  action  would  not  lie ;  but  for  punishini^ 
the  party,  the  remedy  which  the  statute  ap- 
pointetl  against  importing;  must  be  folio wud. 

It  is  insisted  upon,  that  the  plaintiffs  hare 
been  at  mat  charge  to  carry  on  tliis  trade, 
and  by  others  interlupiog  they  should  lose  the 
fruits  of  it. 

The  defendant  has  as  much  to  say,  that  he 
has  been  at  peat  charge,  and  by  restraining 
and  prosecuting  him  he  should  be  a  Iomt. 

But  I  say,  this  is  <  damnum  sine  injuria.*  In 
the  mentioned  books  of  2'^  H.  (},  U.  »ud  11  U. 


not  follow  that ;  the  charter  appoints  the  pe* 
nalty  to  be  forfeiture  of  sliip  and  goods,  where^ 
of  one  half  tu  tlie  king;  but  no  action  on  the 
case  isgt^eu,  or  meant,  wherein  the  carriage 
nmy  be  more  or  li«s,  ami  wherein  the  king  if 
excluded  from  any  share. 

I  fan  act  of  parliament  prohibit  under  for- 
feiture of  ship  and  goods,  the  one  half  to  tba 
king,  the  other  to  the  party,  that  must  be  fol- 
lowed, there  shall  never  be  an  action  on  the 
case ;  for  the  common-law  sliuts  it  up  with 
a  strong  negative,  and  says,  these  shall  be  no 
other  penalty.  And  in  all  casea  of  statutes, 
by-laws  and  charters,  tlie  method  of  punish- 
ment prescribed  must  be  observed. 

To  obviate  this  the  plaintiffs  have  beetieaii* 
telous,  and  have  misrecited  the  charter  in  their 
declaratiou ;  they,  to  let  in  a  pretence  ibr  their 
action,  recite  the  prohibition  or  restraint,  and 
stop  there,  as  if  the  prohibition  were  absolute 
aiui  general ;  whereas  it  is  tub  modo^  under  a 
special  penalty  of  forfeiture. 

And  this  appears  upon  Oyer,  and  therefinv 
for  this  variance,  judgment  ou^ht  to  be  for 
the  defendant,  if  there  were  notlimg  else  in  tba 


But  waving  this  concerning  the  formof  tba 
suit,  I  insist  upon  the  main  matter.        « 

There  is  a  natural  necessity  that  erery  man 
that  will  live  must  eat,  and  toenoe  a  nnrriMity 
and  obligation  to  labour ;  and  there  is  a  pro* 
perty  in  this  means  of  livelihood  as  wcU  as  iu 

The  king's  power  and  prerogative  is  to  es- 
tablish and  preserve  tliis  to  all  his  subjects. 

TrafKc  is  one  of  the  lionestent  and  jnstest 
sorts  of  industry,  and  is  more  especially  proper 
for  an  island. 

The  king  ca:inot  prohibit  merchandise,  nor 
kty  a  penny  inipositwn  upon  it;  therefore  our 
kings  have  received  tiiniuigv  and  poumlage 
from  till}  grants  of  parliaments:  whereas  if 
they  had  such  a  power  (as  the  plaintifls  coun- 
sel speak  of)  o\er  all  trade,  tliey  might  by  the 
means  of  tliat,  have  made  an  undeniable  title 
I  to  such  a  revenue,  without  the  consent  of  the 
Lonis  and  Commons. 

Heslraining  of  trade  (tliough  but  for  a  time 


4,47.  it  is  held,  that  the  action  nn  the  case  <  or  placid)  is  one  of  the  great  things  which  bus 
wouki  not  lie,  uhich  was  broitf<ht  by  a. school-  j  been  a]wa\s  reservc«l  to,  and  exercised  by  au* 
master  (or  two),  for  that  he  had  an  ancient  thority  ol*^  |»arlmincut,  as  we  find  almost  iu 
school  in  a  to'.vu,  and  one  set  up  another  near,     every  sessions. 

so  that  wlif  reus  before  he  had  tvi  o  shillings  a  This  which  is  now  beforr  your  lordship,  is  the 
quarlrr  for  a  bo^^,  now  he  could  hau*  but  one  greatest  iiiono|Hily  that  has  been  aUcm|»teid.  It 
Miilling :  so  fur  erecting  a  mill,  that  witluiia^i  s  moiiopdiKcs  .Africa,  Asia,  aud  America,  at  least 
custom  from  a  former  iiiiM,  no  action  lirs.  |  on  the  suutli ;  it  devours  above  halfthe  trade  of 

In  every  action  on  the  case,  there  hiukI  lie  ;  the  nation,  the  trade  uf  iinnintc  from  llaut- 
*  dnuinuni  ei  iniuria,'  there  must  be  a  wnin^  ■  Inirgh,  Flanders,  and  IloIIuud :  silks  Iroiu 
to  thi*  party  plaintiff;  it  is  no  wrunc  to  iki^  '  Italy  and  Turky,  and  when  the  pndiibition  «-x- 
nhiiiitifls  UviK  ihat  an;^lbcr  <»tiends  against  that  '  pins,  from  France ;  and  aflects  our  pianufac- 
law.  whicli  is  disjtpnscd  u  itli  to  them.  '  tnrcs  at  home,  u|k>u  all  wliich  the  livelihood  ot' 

]f  the  d(.rcndaut's.lnyling  u  ithout  the  klu^'b   '  itiany  thousands  depends, 
leave  be  an  otlcnce  against  the  king,  it  i»        It  is  against  the  conuuon  law  and  many  ex- 
ponishalilu  by  tht;  kint»-  still,  and  tliat  way  of    press  statutes. 

punishnituit  must  i.o  followed,  if  there  is  to  be  No  man  was  ever  punished,  in  any  court,  for 
any;  ksidt-s,  all  the  ronr.dtftiun  the  plaintiffs  using  foreign  trade;  do,  not  in  the  8tar- Cham* 
shouhi  litaud  upon  is  the  charter,  but  they  do  i  her,  which  extendi  th«  prerogative  mou.    It  is 
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*  Cmus  primte  impresrionit^'  although  there 
his  been'  occasion  to  have  had  precedents,  if 
aby  siich  action  could  have  lain. 
-  But  as  this  is  the  first  that  has  been  brought, 
,  I  shall  presume  it  will  n-ceivc  that  juvt  dis- 
oooral^einent  from  your  lordships,  that  it  will 
be  the  last.  And  I  pray  your  Jutl^itcnt  for  the 
IXsfendant. 


nass  such  an  .interest  to  t!)e  Company  with  that 
licence,  as  will  entitle  thcTu  to  an  action 
against  any  that  shall  intrude  or  incroach  upon 
their  trade  ? 

First,  My  loni,  I  am  to  prove  that  this  errant 
is  good ;  and  here  these  considerations  will  fall 


m. 


31ft.  ^tOUClTOIl  GENERAL  FINCH, 

(ajtcrwards  £\rl  of  NomNOHUM.) 

Oe  Term.  Pasdi.  Anno  Reoni  Regis  Caroli 
Seeundi  xxzvi.  Die  SabUiti  xix  Aprilis, 
Anno  Dom.  1()81.    Banco  Regis. 

The  East- India  Company  v.  Thomas  Sandys. 

Mr.  Jast.    Withins.  Mr.  Solicitor- General, 
do  you  argue  that  ctufe  to-day  ? 
-  Mr.  iSoiicitor  General,    \  es,  Sir. 
.  Mr.  Just.  WUhiiis.    Mr.  Pullexfen,  do  you 
aivoe  on  the  other  siile  ? 

Mr.  Fotleifen,    I  do.  Sir. 

Mr.  Just.  Wiihins  Then,  gentlonnen,  let  him 
come  down  to  the  bar. 

Mr.  SoUciior  General,  My  lord,  this  is  an 
aetioQ  upon  the  case,  brought  by  the  East- 
Ifldia  Cmnpany  against  Sandys ;  wherein  they 
do  set  forth  that  the  king,  reciting  former  letters 
poteHts  granted  to  this  cHnpany  to  incorporate 
It,  did  grant  a  charter  to  such  particular  men, 
aiid  mirae  them  a  corporation  oy  tlie  name  of 
The  go? emor,  &c.  and  did  grant  to  them  the 
■ole  trade  in  all  the  parts  upon  the  coasts  of 
Asia,  Africa,  and  America,  from  the  Cape  of 
tiood-Hope  to  the  Stieightsof  Magellan.  And 
further,  that  he  did  likewise  grant  to  this 
Company  and  successors  the  so!e  trade ;  and 
granted  to  them,  that  no  other  of  the  king*s 
subfects  should  trade  within  those  limits,  and 
did  expressly  prohibit  all  his  subjects,  t(i  trade 
thither,  not  being  of  the  Compunj',  without  a 
licence  from  them.  Then  they  say,  that  Mr. 
Sandys,  beinac  one  of  the  king^s  subjects,  did 
take  upon  him  to  trade  within  the  limits  of 
those  letters  pat^ts,  to  wit,  at  Meslapotun,  not  j 
having  a  lioeoce  from  their  Company,  or  any 
other  authority  to  do  it.  And  this  tlicy  lay  to 
their  damage  of  1000/. 

Mr.  Sanilys  to  this,  after  he  prayed  Oyer  of 
the  letters  patents,* which  are  set  fodh  in  hac 
verba^  pleads  the  statute  of  IB  E.  3.  which 
says,  that  the  sea  shall  be  open,  and  all  mer- 
chants shall  go  witli  their  merchandize,  where 
tb^  please.    To  this  plea  we  lia?e  demurreil. 

Upon  this  Record,  the  questions  will  be  tliesc 
two: 

First,  Whetlier  or  no  the  patent  to  the 
East*  India  Company,  with  a  prohibition  to  all 
othors  to  trade  within  their  hmits,  therein  set 
forth,  be  a  good  patent  ?  Hie  tiext  is, 

Secondly,  Whether,  admitting  it  to  be  a  goo<l 
patent,  this  action  will  lie;  that  is,  whether  it 
be  a  bare  Uoence  to  the  Company,  or  whether  it 


First,  Whether  the  king  had  power  at  com- 
mon law  to'have  made  sucu  a  grant  ? 

Secondly,  Whether  that  power  be  any  ways 
abridged  by  any  act  of  parliament,  as  it  is  much 
insiirted  upon  by  the  other  side  ? 

Answ,  First,' That  the  king  had  such  a  power 
at  common  law,  i  conceive  is  plain,  for  these 
reasons: 

First,  Because  no  snbject.at  the  common  law 
had  a  right  to  trade  with  infidels,  no  iior  to  go 
thither,  without  licence  from  the  king  first  had 
and  obtained. 

Secondly,  No  such  trade  can  be  establwhed 
without  piTcedent  treaties,  and  no  such  treaties 
can  be  made  by  subjects,  without  licen'^c  from 
the  king  to  maffe  them.  If  therefore  this 
patent  dors  not  restrain  any  natural  liberty  or 
riglit  that  the  sulijecthad,  but  is  introdiictive  of 
a  new  one,  they  had  not  before ;  it  will  not  fall' 
oiitt4i  he  within  the  definition  of  a  monopoly,  ui 
which  it  is  one  essential  part  that  it  restrains 
peoidc  from  that  liberty  they  had  before. 

Now  that  no  subject  bad  a  right  at  comrooa 
law  to  trade  with  infidels,  or  go  into  an  infiJel 
(wiintry,  without  licence  from  the  king,  ^'ill  be 
evident  thus.    And, 

First,  it  will  be  very  considerable,  before- we 
enter  u|K>n  that  question  particularly ,  to  see  how 
all  ri«rht  in  general  to  trade  stands  curcomstan- 
tiated  ;  and  there  it  is  plain, 

First,  That  there  is  no  trade,  hut  what  de- 
pends upon  the  good- will  and  pleasure  of  the 
forei^i  prince  w  ith  w  hoiii  it  is,  whether  he  will 
admit  it  or  no ;  that  is  pretty  clear. 

Secondly,  This  may  l»e  restrained  by  a  total 
prohibition  of  any  coniinorcc  with  that  prince 
or  nation,  by  the  king  here. 

Thirdly,  'Though  ^.-verv  man  now  and  mer- 
chants always  were  at  liberty  to  go  abroad 
without  licence,  yet  the  kiiig  may  restrain  any 
man  by  the  writ  Av  ereut  Regnum,  from  going 
out  of  the  kingdom  ;  and  that  without  shewing 
any  particular  cause  why,  or  dledging  any 
matter  that  is  traversable  acd  triable  with  the 
kinflf.    And 

Fourthly  and  Lastly,  If  any  foreign  prince, 
upon  i^nclu<liii«v  any  leajjue  or  treaty  Mith  the 
king,  should  rrsti-uin  trade  to  any  iiiiniU^r  of 
peivons,  or  any  puiticiilar  fiualiricuiion  of  man- 
ner of  procceihug  iri  it  ;  1  we  not  how  any  man 
cMAU  pretend  to  a  rt|:lit,  to  act  coniraiy  to  that« 
in  breach  of  such  a  league  or  treat}*  made  with 
the  king  by  such  u  foreign  prince. 

Then  we  say  further,  by  the  statute  of  3  and 
4  Jacobi,  which  oy.ous  the  trade  to  Spain  and 
Portugal,  that  does  sIioh  plainly  that  tliat  trade 
was  before  indosrd  ;  and  it  does  not  show  that 
the  inclosure  of  it  was  illf^^d,  but  gives  a  nglit 
that  was  restrained  before :  and  yet  i  -am  far 
from  affirming  that  tho  aulgect  has  no  right  to 
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with  intideb  without  Hobbob  from  the  kisff  ; 
for  they  are  looked  u|Km  as  enemies,  notoMjr 
in  a  s|nriiual  sciise,  ms  Uiey  an  ot  a  contrary 
faith  ami  reli^on,  but  they  are  so  treated  in 
law ;  and  the  resolutions  ot  the  law  are  such  m 
we  may  see  in  Calviil^s  case,  and  the  IS  U.  8^ 
nhirli  is  a  book  they  cited  and  was  quoted  hern 
lietorc,  upon  tbe  hrst  aivument  of  this  case ; 
where  it  is  huM.  that  a  Pai^n,  though  he  be 
beaten,  cnnnot  have  or  maintain  any  actiun  at 
ause  he  is  pcrpttuus  inimicut :  so  an 
alien  enemy  can  neither  maintain  a  real  or  per- 
sonal action,  as  it  is  said  in  the  1st  Inst.  1V9,  B. 
so  a  Jewess,  ihon|^  bom  here,  and  mniiying 
a  cnmerted  Jew,  shall  not  be  endowed ;  and 
SB  is  tlie  same  book  32,  eo  that  they  am  lotAed 
upon  no  more  than  common  niieni ;  tnr  wn 
see  that  thoii^  they  are  bom  here,  yet  they 
have  not  the  capacities  so  much  as  ol  Ueni- 
sens,  for  they  shall  iu»t  be  endowed,  as  deni- 
sens  may.  And  thon|;h  my  kird  Coke,  by  Ike 
^'(^y*  ieys,  in  that  book,  no  akcn  can  be  en* 
dowed:  yet  I  find  in  the  parliament  rotta a  pe- 
tition of  the  Commons,  it  as  in  8  U.  6.  m.  16, 
tliey  pray  that  female  aUeiis  nwy  be  endowed ; 
and  the  kinff's  answer  b,  let  it  he  as  it  ia  desired. 
But  1  nwmion  that  only  by  the  by,  tor  it  ia  not 
at  all  relating  to  our  question,  but  for  Ikal  thn 
other  reeolution  gees  to  it,  that  an  iaAM  is  al- 
ways to  be  treated  aa  an  encny. 

But,  m?  Wrd,  further,  that  idl  inftdtli  an 
likewiae  alievM  and  enemiea,  in  roapeet  eC  their 
pronertaas  wbich  thev  {puu  here;  itis4n  hn 
gatlwred  from  what  I  6nd  in  Hot.  Mum  50 
H.  S,m.  5,  the  kiw relenma  a  Mitthatwan 
owing  to  a  Jew ;  and  inthe  samn  mil,  4f  H.  5. 
Rot.  finiuro,  there  are  difera  pardsaa  eCdebtn 
owinfr  to  Jews,  some  in  reoonapsnoe  Ibr  eir- 
▼ioe  done,  and  others  in  eompnmion  af  tha 
poor,  tbatthey  have  drawn  in  tobaengagvi 
forjfreat  sums  to  them. 

Rot.  Pari.  13  E.  l,m.  4,  a  Jew  die4,  aa4 
the  kiue  granted  away  his  geeda,  aai  kia  wi- 
dow re<&emed  them  for  1000/.  and  tka  kinf 
granted  to  tke  Jewess,  that  he  wonki  not  dia*- 


trade,  though  it  has  been  objected  that  thia 
dogs  it,  and  mokes  it  as  none ;  and  therefore, 
tbey  held  it  absolutely  neceasarv  to  disaffirm 
that  power  and  prerogative,  wfiich  the  law, 
fer  the  public  goud,  does  re|tosc  in  tlie  king, 
and  that  upon  reasons  tliut  will  not  hold,  nor 
are  so  lit  to  be  urgird  in  dLTcucy :  for  1  take  it, 
the  possilttlit\  of  the  abuse  of  power,  is  no  oh- 
jccuun  agamist  that  power.  For  by  this  argu- 
meut,  though  the  king  has  a  power  and  pre-  beaten, 
ro^tive  by  law  to  restrain  subjects  from  going  all,  be< 
beyond  the  sea,  by  a  AV  Kxtut  Hr^Musi,  no,  '  ^^^"^  '>' 
say  they,  he  catmot ;  for  then  he  may  restrain 
all  his  snbjci'ts  from  going  out  of  tlie  Kingdom, 
and  so  itn prison  onil  binder  every  one  from 
going  out  of  the  nation.  It  is  the  same  argu- 
gimusnt  with  this,  that  they  urge  the  king 
claims  a  prerogiitii  e  to  restrain  sucn  trade  upon 
occasion ;  tliey  say  this  aigument  cannot  hold, 
far  by  this  rule  hie  may  restrain  all  commerce 
and  trade-  whatsoever :  so  that  this  way  of  ar- 
guing does  strike  at  all  power,  and  I  need  give 
no  other  reason  for  it,  forthere  can  be  no  power 
at  an,  which  is  not  accompanied  with  some 
trust ;  and  there  is  uo  trust,  but  it  pussibly 
(morally  apeaking)  may  be  broken.  8o  tliat 
this  is  no  argument  against  the  right  of  tbe 
sulgect  lo  trade  on  the  one  side,  nor  against  the 
|irerogative  of  tbe  king  on  the  other,  in  whom 
tbe  law  has  reposed  a  truat  to  regulate  and 
qualify  trade. 

But,  my  kird,  m  thiscaae the  qviestMm  is 
not  of  BO  laige  an  extent,  nor  so  general  as  tbia 
is ;  bat  only  here  it  ia  a.  question,  how  that 
right  stands  with  respect  to  infidels,  and  that 
is  the  queakion  before  your  lordbhip. 

And  1  cannot  but  observe,  in  my  entrance 
into  the  question,  that  unless  the  kw  had  once 
been  held  dear  iu  this  matter,  this  could  nothave 
come  ti»  be  any  subject  of  debate  now,  for  no 
such  trade  astois,  could  ever  have  been  gained 
to  the  nation ;  for  none  coiikl  have  ventured  upon 
ao  hazardous  no  enterprize,  or  so  chaigcable  a 
project  as  this  was,  if  it  bad  been  any  doubt 
whether   those  that  run  no  sudi  adventure  .  „ 

ahoiUd  be   admitted  to  reap   the  first  fruits  j  charge  any  debts,  that  were  osriag  to 
of  it.  I  This  shews  their  properties  were  ml  at  tke 

8o  that  this  question  as  it  tends  to  overthrow  |  king's  mercy ;  and  aemetimes  tbe  king  giaiijH^ 
tliis  trade,  if  the  law  he  taken  to  lie  as  they  '  Iksence  to  tKem,  and  gavo  tbem  Imv«  to  assign 
would  have  it,  so  it  ovorthn>ws  the  Tiirkv  trade  ■  their  debts.  Rot.  Pari.  S  B.  1,  m. «,  wkiek  m- 
too,  which  sunds  u]\on  the  same  foundation,  |  cites  that  it  was  provided  by  kinpr  H.  A.  tkalna 
with  respect  to  the  pntliibition  by  lettcra  patents  ■  Jew  should  sell  his  goo^  withnnt  Uoence. 
as  this  does ;  for  the  question  is  not,  iifion  bow  >  The  king  grants  a  licence  to  Jndeo  Neitm  to 
easy  terms  the  |>riv  ik'gcs  arc  to  be  obtained,  as  sell  a  dcAt  of  90/.  that  wae  owing  kirn  fnm  tke 
it  is  conless4^1  the  terms  are  easier  in  the  i  bishop  of  Bath  and  Welle-,  and  doukltessthe 
Turky  Com^iany,  than  in  the  East- India  Con».  •  reason  of  that  kw  in  Hen.  Sd*s  time,  was,  Iknt 
pany  ;  but  uliether  any  terms  at  all  are  requt-  \  tbe  king  naight  prevent  any  misckiaf,  tbal 
site :  if  any  terms  can  be  imposed  upon  it,  then  might  follow  npon  an  unlicensed  tainmijrea 
those  are  good;  if  none,  then  that  will  over-  between  hiaaul^ecto  and  those  ibiMels:  and 
throwthfTurky  trade,  and  all  the  traih.*  of  the    thisappean  plainly  bv  eonsidering,  that  by 


nation.  And  surely  if  they  ran  prevail  in  this 
question,  the  gnbjects  for  whose  right  they  pre- 
tend so  much  to  stand  up,  will  have  littW  cause 
to  tbHuk  th<>m  tor  stuiuiing  up  for  a  riglit,  as 
they  call  it,  against  the  very  interest  of  the  na- 
tion, iiut  to  reuim  to  our  argimient : 
The  suliaat  can  hare  no  rack  right  to  tnide 


the  ancient  law  of  the  land,  tte  Jew  ceuld  inha- 
bit any  where  witbui  the  kiagdom,  but  whait 
by  custom  they  were  permitted  to  dwell ;  ani 
so  is  Rot.  CbuB.  1  B  1,  m.  7.  in  dorso  ;  ihm^. 
had  gone  and  inkabiled  at  Wincbeslev ;  klit 
they  ware  ramomd  fhenee,  and  the  reeerd  tab 
yon  thanaaas  why,  iijMfi,  dm. 
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when  mj  1«H  Coiu  tsys  thai  &•  kw  •fBttr. 
iMd  k  M.  tlNA  tin  kn^  «MHMl  make  •  Vbdw 


-They  had  (partieMfar  JMtieet  Miigimil  tvir 
lolbMB,  li  fleteniime  their cButes,  wai  thai 
yM  #ee  Rot  Clam.  4f  H.  S.  n.  4,  the  king 
i>ll'rt>te'i  two  juabaei  md  Cauterf.  /vdiitfrtmi, 
««4  fivaa  thein  pmrerto  datermine  their  plaaa 
io  Che  pboaa  where  the/  were  acenatoncd  to 


ikttd  there  ia  ia  Bot.  Pari.  13  E.  1,  aa.  7,  a 
▼arjr  panMrkaMe  record  lo  this  purpeee,  Ret 
dikeio.k9. 

tlj  kffd,  I  fiad  another  record  Kka  thia  ia 
th«  palaat  niHa  of  that  year;  ibr  we  aee  what 
caaa  the  law  took»  that  Chrialiaaa  aboald  aet  be 
ciiemntented  by  the  Jewa;  and  tbegoTem- 
meat  hod  an  eye  apoa  them,  that  they  should 
not  hat*  eoflBmerce  one  with  another ;  that  re- 
Poyiiirwceaaboohi  be  entered  in  the  preaenca 
of  GMiCiaM.    That  record  iathna.  Tier  mi- 

lliaMf  OPB* 

Wa  aeea  man  here,  that  dealt  with  a  Jew, 
aad  hoya  thioga  of  him  withont  lioenee,  and 
the  kimg  grvam  that  he  wonld  not  troiiUe 
faiaa,  m  frmed  agaioat  him  by  law  for  that 


Bf  the  ancient  law  it  i^ppeara,  that  if  a 
Chrtttian  married  to  a  Jew,  it  waa  Icfony,  and 
the MCty offtfodiag  waste  behnmt;  aoisthe 
3d  hiaL  ««>L  89,  aodnhere  my  hird  Coke  dtea 
Fiata  for  fa«i  avthartty  ia  it. 

FrMB  all  this  it  appears,  that  Infidds  have 
na  ri|rht  to  trade  aad  traffic  here,  and  aoraW 
thett  no  aahyect  has  a  right  to  trade  with 
tb«m  in  their  emmtry ;  for  the  realraint  cer- 
tMly  BMha  be  m«t«al.  Aad,  my  lard,  tor 
thai  1  must  reaMDihar  yoa  of  a  case  that  haa 
baen  heibrp.  cited  in  this  case,  and  that  ia 
MsBhelhurac's  caae  in  Hrownlow,  where  my 
loni  Coke  decUres  the  law  to  be  as  we  sav, 
and  that  lie  hath  seen  a  Komoe  in  Edw.  MHi 
time ;  and  that  he  says  was  Ibr  the  safety  M* 
reh^fMNi. 

And  siirelv,  my  lord,  it  is  op<i*i  anaM  such 
ji;rauadi  as  tW,  that  the  hiw  prmkica  that  no 
eaoamaioMcate  person  shall  bring  an  action, 
no  not  ill  ami  ft  droUj  becMiae  no  peiwm  nmst 
cOBTcrse  with  thc^m  ;  tlierelbre,  they  caaaot 
soe  as  eaeciitor  to  any  person.  Then  if  the 
law  be  cantioNs  Ibr  the  aaiety  of  reUgion,  as  to 
reatrain  eooTema  in  oar  eomitry ;  d  fwimri  it 
may  icstraai  (he  aafaMts  liberty  of  tVadhig  m 
an  Widel  oooDtry,  where  they  aaast  be  und«r 
the  laws  of  the  pla^ ;  and  the  mconiaakimius 
ia  the  one  ease  ara  aura  much  greater  than  ia 
the  other. 

For  we  see  in  Calvhi*8  case,  if  the  kincf  eaii- 
quers  an  ioAdel  oosmtry,  their  laws  actually 
oaase  till  the  king  cWes  thm  new  ombl  Baft 
'lie  otheiwise  of  a  Christian  coimtry,  Ibr  there 
the  laws  remain  till  the  kuif  is  pleased  to  alter 
them. 

Another  rmsen,  ofy  lard,  is  this,  ike  Idn^ 
prerogathre  in  making  lesigues  and  tmeea,  ia 
sme  as-  laige  iknd  milim£td  as  the  sahieets 
right  to  trade;  aad  ytt.ia  the  case  of  iuMeli 
thm  fi  restrained,  as  to  some  aart  of  leaguca 
that  a  Christian  prinee cannot mahe  wMhthemi 


'  mattti  auzilii  ant  amicititt,'  frith  an 

And  thei«  he  reckona  nplbnr  soria  of 


*  Foduamntui  Aniilii,*  he  aaya,  hy  law  la  not 
allowable  :   and  herein   theae   leagnca  are 
graunded  upon  the  law  of  God. 
Therdbre.  my  lord,.tbe  law  snrely  dees  not 

gire  the  subject  aa  unlinrited  fteedom  to  trade, 
ut  it  most  depend  upon  anch  cnnlftana  and  ae» 
curity,  aa  nothinghdt  anch  leagues  can  nmridn 
for ;  which  leagues  I  am  sive  none  hnt  tbn 
king  is  capable  of  makinr.- 

Thia  then,  one  wouM  think,  wereenoimh  tn 
okar  oar  patent  from  that  ohjeetion,  Hmtit  ia  n 
menofMdy.  Bat'  there  are  other  thuMs^  thai 
make  it  yet  more  cvMent  it  is  not  BO.  Aathni; 
in  all  the  oomplainta  that  hafo  been  of  mena>* ' 
polies,  this  patent  was  nefer  conntod  to  hennn' 
among  them,  nor  thought  to  be  iiegnl ;  if  it 
eter  had  been  tliouffht  an,  the  alatute  of  tl 
Jaoobi,cap.  d,  which  ia  a atatnle  madefbrre* 
gulating  of  trade,  wauM  neterhaveheen  madt. 

In  the  next  place,  I  say  either  the  Arat  patort' 
for  thia  trade  was  amonoooly,  or  thia  is  none : 
thefifai  waa  none,  not  only  wr  the  rtnaona  I 
gave  before,  but  becauge  it  was  a  new  tradtf. 
Patents  for  new  inventions  are  not  made  gaei' 
bythaatatuteoftlofkingjamea,  hnt  Mas 
they  were  before  ;  onit  tnsy  are  restrained  tn 
anumher  of  yeara,  and  were  always  good,  he^ 
cansctfaey  werefbrthnenca.»ragemeMof  titde, 
and  of  uami  invcntieBs  to  increase  them. 

A  fortiori  therefore  in  this  case,  what  it  of* 
much  graater  cooseqaenee  to  the  nation  ia  a 
point  of  trade,  than  any  Ktlie  slight  invention  dT 
a  particu'ar  thinj^,  mast  he  aHowed  tohe  good ; 
then  I  savi  sure  if  the  llttt  patent  he  ntit  a  mn^ 
nop  ly ,  then  neither  can  fhia  patnit  he  n  nMK 
nflp«»ly  ;  Ibr  tlicre  ts  no  law  that  hath  dOclaied 
liow  loiig  such  a  trade  as  this  ia  may  he  in- 
ctosed,  asthestatato  of  21  king  Janwn  haa  set 
limits  (or,  as  new  iuventi'^ns. 

And  again,  this  company  is  Ibr  the  admn-' 
tai;e  and  benefit  of  the  nation,  whh;h  amono- 
pely  can  never  be :  and  that  it  is  for  the  benefit 
of  the  nation,  appears  by  thestatotoof  the  14fh.^ 
of  thia  king,  cap.  f4,  which  recites  it  to  he  of 
gveat  advantage  to  the  pobKc,  and  ^  the  en- 
oanragement  of  the  puhhc  trade  and  oavigatiOD. 
Here  then,  my  kird,  is  both  the  judgment  of 
the  parliament  concerning  cointianies  of  this 
kind,  and  an  enconniq^rnnent  of  this  particular 
company  hy  the  whole  parliament. 

And  agmm,  they  are  rakm  nmire  ofin  ano- 
ther atnlute,  made  in  the  9<)ih  nf  this  king, 
ch.  ],  where  they  are  tured  ^Of.  for  evoy  100/. 
onpitnl  Btoeh  in  the  company. 

Another  leaaon  is  tfiis,  l^ecause  of  the  ahm> 
Into  necessity  of  a  company  to  manasre  this 
trade,  net  only  in  icvpect  of  tne  Indians  them- 
selves,  but  also  in  respect  of  other  fbreign  na- 
tional who  are  rivals  to  us  in  this  trade*  and 


tm.  Forthatynnmayanainthrdlhlnit  1A5>    ara  ready  t9  toke  al  advmages  against 


us 
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about  K.  Bui  tbU  pmrt  of  the  cue  it  looch 
more  At  to  lie  dbcoonoil  of  by  mercbanto  and 
fltaiesincn,  tbao  lawyers. 
-  Yet  tbua  far  the  law  fulls  in  to  oontidur  tbif 
matter,  as  tbey  are  a  corporation  aniler  stipu* 
latiuBS  and  leagues  with  other  couutriea  ior  the 
oarrying^  on  of  their  trade ;  and  mi  are  in  the 
nature  almost  of  foreif^  plantations,  under  a 
rei^ulaled  and  Christian  g;Ovemment  within 
cUt'inselvcs,  M'hcit4iy  those  niiiicbiels  are  pre- 
vented, tliat  would  have  fallen  u\M  an  un- 
limited and  imret^ulalcd  trade  with  infidels, 
that  are  enemies  to  our  reliqfion  and  nation  ; 
which  tlie  Isw,  as  I  hare  already  sh;!v\n,  takes 
KO  much  care  to  present.  ^ 

For  o'hor  considerations,  whether  this  ti-aile 
be  driven  to  the  full  extent  of  it,  or  may  be 
more  advantageous  to  be  enlarged,  as  it  is 
proper  here  to  be  discoursed  of  in  a.  court  of 
law,  so  the  application  for  that  must  be  made 
elsewhere ;  tor  1  do  not  know  any  law  that 
hath  made  the  defendant  a  reformer  among  us. 

BIy  lord,  in  the  next  place,  the  next  ques- 
tion w,  whether  this  prerogative  of  the  king  is 
abridged,  or  restrained  by  any  act  of  parlia- 
menty  as  is  insisted  on  by  the  defendant's 
ounnsel  ?  1  think  not.     For, 

First,  In  genera],  the  chief  trade  of  tliis  na- 
tion coosistitl  anciently  roost  ii\  wool,  wool -felt 
and  leather,  and  uitli  our  neiglibouring  nations 
only ;  and  3'et, 

Secondly,  Even  that  trade  was  restrained  in 
the  exercise  of  it ;  for  none  must  boy  and  sell, 
but  he  must  do  it  at  the  staple,  as  appears  by 
2  £d.  3,  chap.  9,  that  abrntrates  the  staple, 
and  afterwards  it  was  erected  again.  And 
then  in  the 

Third  place,  there  was  no  such  trade  as  this 
or  any  other  ever  establitdied  with  infidels  in 
thoM  days,  and  so  there  was  no  occasion  for 
such  a  law  to  restrain  them. 

The  best  rule  therefore  to  interpret  this  act 
of  parliament,  will  be  to  apply  the  remeily  to 
tbe  inconvenience  and  mischief  that  was  bcVore 
it.  If  then  there  was  no  such  inconveuienoe 
as  this  complained  of,  the  restriction  of  the 
trade  with  mtideis ;  Uicn  all  may  reasonably 
Conclude  and  insist  up<m  it,  there  was  no  such 
remedy  as  the  la^  iti*;  o|i«  n  nf  a  trade,  as  they 
alledtfe,  intended  to  \fC  iiaro(liK-<  d.  liut  if  we 
consider  the  atl  it&4  if,  U4*  ^iiall  &4h>  sonje  parti- 
cular reason  for  the  makiiipf  of  ii,  cither  for 
the  taking  ofl'  somo  cii»gK,  that  were  upon  the 
trade  then  in  nse,  or  Uie  providing  some  re- 
medies which  were  iutoauccd  to  obviate  tbe 
present  inconveniences  and  mischiefs. 

First  then,  for  Magna  Cbana,  vihich  hath 
been  cited  cbsp.  ::;o,  that  gives  lilierty  to  mer- 
chants   '  Quod   iiLM  publice    ante  a  prohibit! 

*  fuerint,  liaiieant  s&lvu.ii  cts^vuruui  coiiduc- 

*  turn  exiru  de  Anglia  ct  venire  in  AngUam,  et 

*  morari  ct  ire  per  Angliam,  tam  per  terram 
*"  ^uam  per  acjium,  ad  eineuduin  et  vendendum 
'  sine  omnibus  malis  tolnctis,  &c.  praeterquam 
<  in  tempore  guerrx.' 

^  T!)is  helped  mernhant-strangerain  this  par- 
ticdar,  because  before  tbatthey  oould  oomft 


hot  at  foiu*  times  in  the  year,  and  most  stay 
here  but  forty  days  at  a  time ;  as  my  lord  Coke 
obaerves  in  bis  cvtmment  upon  that  statute,  and 
cites  the  Mirror  of  Justice  for  it.  And  if  tbia 
law  proven  any  thing  relating  to  this  quesftion, 
it  is,  that  before  that  act,  merchants  e*mld  not 
go  out  of  the  kingdom,  anti  Ktill  they  may  Iw 
prohibited  pulUicly ;  which,  though  my  lord 
Coke  says  must  be  by  act  i>f  parlianient,  yet  be 
cites  no  law  for  that  opinion  ;  anti  witli  sub- 
mission, the  wonl  public  dotli  not  necessarily 
import  that  it  should  be  by  act  of  ]iHrUameut. 
Mv  lonl,  that  law  that  comes  nearest  in  words 
to  this  case  here  before  you,  is  that  of  1  £.  3, 
which  is  pleaded  by  the  ilefendaut,  that  is  |iart 
of  the  act,  the  latter  claiiso  of  it,  that  the  sea 
be  open  to  all  manner  of  merchants,  to  pass 
with  tlieir  merchandize  whither  tbey  pWaat. 

This  is  part  of  that  law  ;  but,  my  lord,  tbe 
meaning  of  this  law  is  quite  and  dear  another 
thing,  as  1  shall  shew  with  submiasioo  moat 
plainly :  and  I  will  be^  leave,  my  lord,  a  littU 
to  introduce  it,  by  givnig  you  a  liistory  of  thin 
law,  how  it  comes  to  be  made  ;  for  it  is  but  a 
short  one,  and  it  is  only  the  last  daoae  ot*  it 
that  is  pleaded  by  tlie  defendant. 

By  the  statute  of  tlie  11th  of  Edw.  3,  it  was 
made  felony  to  transport  wool,  and  this  my 
lord  Coke  ob.scnres  m  his  comment  upon 
Magna  Charta,  upon  chap.  30.  King  Edw.  3, 
took  advantage  of  it,  for  exairting  money  of 
the  merehants,  for  dispensations  with  the  law, 
and  for  licences  for  transporting  of  wool. 
Hereupon  several  complaints  were  nude  in  th« 
parliament ;  and  particularly  in  the  17th  year 
of  Edw.  3,  Itot.  Par.  nu.  28,  the  Commons 
complain,  that  the  grant  of  40i.  upon  a  sack 
of  wool  niade  by  the  merehants  only,  was  not 
to  bind  the  Commons,  and  therefore  pray  it 
may  be  revoked.  The  king  answered,  this 
cannot  tend  to  charge  the  Commons ;  for  tliat 
there  was  set  a  certain  price  upon  wool  in  every 
county,  which  the  king  willed  shouki  stand  ; 
and  tliat  all  wool  sold  under  that  price  shonhl 
be  forfeited  in  the  hands  of  the  buyer. 

This  was  in  17  £.  3,  and  this  matter,  my 
lord,  among  other  things,,  was  represented  to 
the  same  parliament,  by  tlie  same  merchants^ 
by  way  of  advice,  as  a  tliiug  tit,  17  £.  3,  in; 
donm  nu.  58,  of  the  pariiainent- rolls  of  that 
year.  And  they  set  forth,  whereas  tliey  were: 
summoned  to  Nottingham,  to  inform  the  price 
of  wools,  which  they  did  not,  regarding  the 
times  to  come  as  they  say,  an^  tlwt  was 
abused ;  they  prey  liberty  to  buy  wools  aa 
freely  as  otucr  mercbantlizes,  as  thev  can 
agree  lietween  buyer  and  seller  ;  and  tnat  all- 
indictments  and  proceedings  contrary  to  tJiafc 
law  mifHit  be  stayed ;  and  further  tbey  add- 
tbeir  advice,  that  the  king  wouM  ordain  the 
staple  in  lome  pUee  in  ^gland,  rather  than  , 
beyond  the  seas. 

Thencomea  the  18  £•  S»  Rot  ParL  na.  U^ 
among  other  petitxMiaofthe  Commons,  there. 
arethesewhicDreder  to  the  first  pert  of  the  aol* 
of  parliament;  that  the  prices  set  upon  the  nrti' 
ofwooliiD  crcryeottoty,  whicii  nui  mofe  le 
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the  danugi;  than  adfintkge  of  the  people,  and  no  act  of  parliament  hath  taken  it  awaj. 
mi^ht  be  ousted,  and  that  every  one  may  buy  Then  I  say,  the  question  is,  whether  an  action 
fndy,  as  he  can  agree  with  the  seller,  and  ^  lies  for  the  company ;  that  is,  whether  it  be  a 

""■""■ "■  ^-  '-• ^ ' bare  liceiicie,   or   coupled  with   an  interest? 

And  as  to  that  point,  1  shall  be  Very  short,  lor 
to  me  it  seems  to  be  no  question  at  all.    For. 

First,  they  are  at  a  great  charze  andezpepcc 
to  support  this  trade,  and  tliercioru  surely  tliey 


■one  be  accused  ibr  doing  the  contrary. 

This,  my  lord,  explains  the  tiret  part  of  that 
act  of  parliament ;  that  the  ordinances  before 
thia  time  made  upon  tiiking  sorts  of  wool, 
wbieh  was  imprinted  in  Rastal),  and  all  the 
atatnte-books  ;  (for  the  roll  is,  *  sur  pris,')  and  ou^t'to  profit  by  it. 
defeated,  and  that  every  man,  as  well  stranger        Secondly,  Thry   are  looked  upon  by  the 


denim,  may  henceforth  buy  wool  as  he  pan 
agree  with  the  seller,  as  they  were  wont  to  do 
before  the  said  ordinances. 

Now,  my  lord,  you  shall  see  the  latter  part 
of  the  act,  which  is  that  they  plead :  ainon^  the 
Petitions  of  the  Commons  in  the  said  roll,  there 
the  5th  Fetiiion  is,  reciting,  *  Tliat  whereas 

*  the  king  had  granted  to  them  of  Flanders,  that 

*  the  staple  for  w#m>I  should  be  Iiekl  at  Hruges  ;' 
at  the  time  of  which  grant,  all  manner  of  nier- 
chanls,  that  is,  Lombards,  Genoese,  Catalo- 
nians,  Spaniards,  and  othc'rs,  who  usetl  to  buy 
the  greatest  part  of  the  wool,  and  carry  them  out 
of  iHanders  by  land  and  sea,  where  they  would, 
to  the  great  profit  and  increase  of  the  price  of 
wool,  thither  coming :  yet  the  towns  of  Bruge;^, 
Ohent,  and  Ipres,  have  of  late  onlained,  that 
no  -wools  coming  to  the  staple,  be  sold  to 
strangers,  nor  carried  out  of  the  said  country 
of*  Flanders,  as  they  useil  to  l«e,  to  the  damage 
of  the  inerrhants  of  England,  and  of  all 
the  comnumalt}' ;  and  therelure  they  pray 
remedy  heroid*. 

This  is  granted  by  the  king,  that  the}-  may 
buy  wool  as  the\'  were  wont  to  do ;  and  that 
a  writ  should  be  'sent  to  the  shcrilT  to  n)nkc 
|iroHama!ion  accordingly.  Thru  they  pray 
that  the  eHcct  of  those  answers  may  he  put 
into  writtng,  in  the  manner  of  a  patent  under 
the  grpat-st'al;  and  this  is  done,  in  vliich 
tJiere  is  this  vcrj-  statute  «»f  18  E.  3.  in  (frj/thns 
as  it  is  printed.  And  this  plainly  shews,  that 
the  sea  b<?ing  to  be  open,  and  Wn*haiit^  to 
pass  wherever  they  plpaRp,  was  only  in  answer 
to  tiiat  ]»etttioti  and  rcpresontatinn,  and  t'l  re- 
dress liie  niiM*hi<-f ;  that  they  might  buy  here, 
and  go  where  they  would,  and  not  be  nec<s- 
aitated  to  go  and  b*;y  at  the  stapk  ;  which  was 
ao  abused  by  those  of  Bruges:  and  this  is  like- 
wise pursuant  to  the  advice  and  [»etitiony  of 
merchants  before  the  I7th  E.  3,  That  the  king 
would  establish  a  staple  somewhere  in  Eng- 
land, and  not  in  parts  beyond  the  s«'as. 

My  lord,  for  the  rest  of  the  arts  of  parlia- 


parliament  to  have  an  interest  in  this  trade,  or 
else  they  had  nerer  been  taxed  so  high  as 
twenty  shillings  I'or  every  100/.  in  their  stock. 
Tlien  if  they  have  an  interest  in  the  trade,  thia 
trading  of  the  defendant  is  an  encroachment 
upon  that  interest,  and  then  here  is  *  damnum 
et  injuria ;'  whi^  will  entitle  them  to  an  ac- 
tion. 

For  so  it  ir in  other  things:  a  fair,  in  some 
sense,  is  but  a  licence  to  hold  a  market  at 
such  a  time,  ih  such  a  pUce ;  but  because  oT 
the  profit  tht^t  tends  to  that  liberty,  and  t)ie 
charge  that  the  party  is  at  in  keeping  of  it,  an 
action  does  lie  against  anv  man  that  acts  up. 
another  fair,  to  the  prejuJice  of  him  that  had 
the  first  grant. 

In  the  common  case  of  patents  for  new  in- 
Teutions,  an  action  lies  lor  using  the  inrcntioa 
without  licence,  because  of  the  interest  conveyed 
by  the  grant,  and  the  chanjc  that  the  pnrtr 
tfiat  invents,  is  at.  So  that!  think,  my  lorJ, 
with  submission',  we  have  here  an  interest  m 
this  trade ;  and  an  interest,  I  say,  as  well  as  a 
licence,  well  fonndefl  upon  the  king's  Ictteru 
patent;  which  the  king  had  power  to  make 
by  prerogntivr  at  the  common  law  ;  and  thai, 
power  not  restrained  by  any  act  of  parliameiif . 
And  therefore  1  humbly  pray  yonr  Judgment 
for  the  Plaintiffs. 


Mn.  POLLEXFKN,  (ArrrnwARDs  Lnnn  Chief 

J  I' stick)*. 

DeTenn.  Pasch.  Anno  Kegni- Regis  Caroii 
Se€*imdi  xxxii.  Die  Lun(£  xxi.  Aprilis, 
Anno  Dom.  1684,  Banco  Kegis.  The 
East- India  Company  a^^aiust  Thomas 
Sandys. 

Mr.  Poller  fen.    May  it  ]dcaso  your  lonf- 
ship,  the  GovcniovaiurConipany  ofnicrcliant** 

*  The  followiiig  is  u  fuller  report  of  the 


meutthat  have  been  cited  on  the  other  side,  I  openin;?  of  the  Arirunirnt  of  Mr.  Polhxfen,  a^ 
ttliaU  not  enter  upon  them  partioulariy;  hut  '  given  in  the  ^IS,  r»ft»wrn  W^nne,  in  the  All 
thia  cverj'  bwly  at  the  first  sight  may  "ce,  they  *  Souls'  Libmry,  '-nJ  alrtjuly  alluded  to  in  the 
€»rry  their  own  answer  along  with" them,  and    >ote  to  p.  37 1. 


the  occasion  of  tlieir  makhig  does  afiftear  in 
themselves,  though  this  dirl  not,  and  v«m  y  few 
4yf  them  come  up  to  this  question  now  (x'thre 
you,  or  any  thing  like  it,  as  will  appear  plainly 
upon  tiie  bare  reading  of  them. 

The  only  question  then,  niv  lor<l,  that  re- 
mains, is,  whether  the  action  lies  for  the  com- 
pany ?  For  I  think  1  have  made  it  out,  that  the 
lug  had  auch  aprenigatife  at  common  hw, 


FULLEXFRN, 

For  8andys  against  the  East- India  Com 
pany,  in  an  Action  on  the  Case  wher^ 
the  I'etitioners  declareil. 

That  our  lord  the  king  by  his  letters  pa 
tents  of  the  Srd  April,  13,  c.*2,  rcciiing  thsi 
the  Company  of  Merchants  trading  to  the  Easi 
Indies  have  baen  long  a  corporation,  and  en- 
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opened ;  and  lliecaM ii|nib  lh«  raeoed  itand* 
Uiuk: 

ThcM  plaiBtiflB  bribir  ^^  BOlkni  a«ftiHl 
the  defenteity  aud  dn  declare,  tint  the  king  by 


«f  I/mdon,  tadimr  to  the  Eart-Isdiee,  tbcv  m 
pleintifh,  attd  ThooBM  feieodya  »  the  dewwl- 
aoL    If  your  hvdahip  uleeee  1  wiH  opes  a 

kttle  mora  ot'  the  reoura  thaki  has  yut  been 

_  -^^— ^^^^^^^^-^^^^^■^'^'*^^^"~^^™^^^^^^^^ 

joyed,  difene  liberties  and  priTiiegifi  by  granti 
fion  queen  £.  and  king  Jac. 

That  the  kin|f  was  Informed  that  diverse 
inoonTenieMTH  and  diiiorders  were  committed 
to  the  prejudice  of' the  Company. 

That  at  the  Fctition  of  the  Company  the 
fciiiy  grants,  ratifies,  and  confirms,  to  the  Go- 
vcnior  and  Company  of  Merchants  of  London 
fending  to  the  East-Indies, 

That  they  slioidd  for  ever  be  a  body  po- 
litic by  the  name  of*  Cubematoris  ct  Hociotatis 

•  Mercator*  de  London,  in  Orientalem  Indiaw 

•  negotiant',  ac  eos  per  nomen  Ctubematons  ft 

•  ^tecietat.  Mercator.  in  Oriental.  Indiam  ne- 

•  gotiant :  unnm  corpus  corporatum  et  poll- 

•  tiGom  in  fodo  et  nomine  reauter  in  perpetmmi 
«  iedt,  ordinaTit,  constitait,  subilirit,  ci  decla- 

•  imYit  per  Utoras  patontrs  illas.*  With  power 
ii  puchaae,  sue  and  be  sued,  by  the  name  of 
^2oreraor  and  Society  of  Merchants ol'  London. 

And  that  they  and  all  those  that  then 
^wre,  or  should  M  of  the  Company,  and  all 
their  sons,  al  the  a^  of  twenty-one  yean  or 
Bore,  and  all  their  appnntkes,  factors,  and 
■■■I'snti,  who  shMiU  be emnleved  by  the Com- 
fany  in  th«  eaid  tnde  to  thelBasi-IndieB  be- 
yond thuoeas,  mivht  tnfic  and  use  the  tnude 
•f  merchandising  by  sea,  by  the  passages  and 
waya  disoororad  to  the  East-Indies  beyond  the 
Gaptde  BonaSperania  unto  the  Streifffau  of 
H^rtllan.  In  such  order,  manner  and  form, 
fro^tom  and  eondhionL,  aa  from  time  to  time, 
•I  any  public  assembly  or  court  holden  by  or 
for  tfaic  said  Goremor  and  Company,  by  or  be- 
twixt them  of  the  said  Company  or  tlir  jrreatcst 
part  of  them  present  at  such  assenilily  or  court 
shall  be  hmited  or  agreed,  and  not  othtrwise, 
any  diversity  of  religion  notwithstanding,  so 
as  the  trade  oe  nol  with  any  Christian  prince 
or  state  in  league  with  our 'prince,  who  shall 
ant  acoopK  of  their  commerce,  but  retused  to 
accept  the  saoM. 

And  that  the  Company,  their  factors,  and 
■rrrants  and  aasii^noes,  in  the  trade  of  mer- 
chandise, shall  lor  ever  have  the  whole  and 
•do  trade  and  traffic,  and  the  whoh*  freedom, 
use,  and  privilege  of  trading  and  mercban  Jising 
to  and  from  the  East-  Indies,  in  such  manner 
u  before  mentioned :  and  Uiat  the  East-  Indies, 
gar  idm  and  plaMS  thereof,  shall  not  be  used 
or  haunted  by  any  of  the  king's  salijocts  against 
the  true  intent  or  the  letters  patents. 

And  by  the  same  letters  patents,  the  king 
oommanded  all  his  subjects  that  none  of  them 
thould  vuiit,  frequent,  or  trade  in  the  East- In- 
dies, unlem  with  the  liaenoe  and  ufreement 
•ttfa  the  Company  first  had,  under  tbsir  com- 
mon  seal. 

Thai  by  virtue  of  tliis  paleat,  ^  pUintiflTs 
have  boon ond still  are  noMpoca«iou  traJij^  to 
tha  East-Indies  widi  the  inhabitants  tiirroof , 

•  «dH^  al  th*  IMB*  of  iha  laHem  patMiagnatad. 


were  not  nor  yal  are  Christians,  nor  aohiecla  oi' 
any  Christian  prince  or  state,  bitt  infidra,  one« 
mies,  and  adwcrsaries  of  tha  Christian  fiMih : 
and  that  their  trade  hath  been  to  the  profit  of 
the  wlmle  kingdom,  ami  inorease  of  the  kine*s 
custunis ;  that  this  trade  cannot  be  carried  oa 
but  by  a  body  politic.  And  that  from  tha 
making  the  lettenf  patents,  they  hase  had  and 
ought  to  have  the  sole  trsMle  there.  That  the 
Jmndaat  8andys  beini;  a  subject  of  the  kinsr^B, 
hot  no  member  of  the  Company,  nor  heuig 
son,  foctor,  a|ipreatic«,  sewaat  or  asahcnee. 
aftrr  the  letters  palcata  passed  the  19ils  vi 
January,  34  R*.  mine,  to  the  Eaat-iadice,  be- 
yond tlie  Cane  ds  DaaafeSperaaaa,  aad  thiaiade 
the  Miraits  or  Msgellan,  ia  oertaia  plaees  eaMed 
Atheon,  Macklapaton  and  Porto  Novo,  with  a 
ship  called  the  iSxpactatioa,  hath  traded  mid 
merchandiaed,  aad  diven  waits  in  theoaid  ship 
to  these  nhK:rs  transaorted,  there  bargaiaed  aad 
sold,  ana  other  nwrcnandisaa  there  boaght,  and 
into  this  kingilom  imported,  without  tha  licaaca 
and  against  tha  will  of  the  Goapaay.  '  la 
*  eonim  pnrjudidiim  et  depaupeMoaem  ma- 
'  nifoslam,'  and  againat  the  term  of  the  let- 
lers  patents  *ad  damnum'  of  the  Com- 
panv  1,0002. 

'nie  defendant  demands  0)'er  of  IIm  Let- 
ters POientp,  which  are  set  iwtb  in  kmc  wpha. 
And  thervby,  after  naauag  tha  gsecraer,  the 
twenty  four,  aad  conolilutiagafleBeral  oonrt 
of  assembly,  and  the  powars  of  ciBCtsoaa  of 
their  officers,  that  the  king  doth  grant,  aa  ia 
the  Declaration,  so  far  as  ihave  msatienad. 
But  then  they  loavo  oat 

'*  In  the  clause  of  p^ant  of  sale  trade."  At 
the  end  thereiif,  tiM-y  have  omitted  this, 

*'  And  that  the  s;iid  Govemer  andCompoar, 
aad  every  particular,  and  aeseial  penoa  that 
now  is,  or  WreaAer  shaH  be  of  the  Conpaay, 
shall  have  full  and  free  liberty  to  lieenat,  m 
form  aforesaid,  to  and  from  the  said  Easib 
Indies,  accordiag  to  the  orders,  ordmsaoe,  and 
agreemenlshereaAertebe  aiade  aft  thair  pn^ 
lie  court." 

On  the  recital  of  the  dauae  prahihitis^ 
others  to  tnde  without  liesaoe,  aader  the  oean- 
mon  seal,  they  leave  oat  a  part  of  thia  clanae 
which  ia  thia, 

**  Cpoa  pain  that  eaory  ouch  paamn  that 
shall  trade  to  and  from  tiha  Eaat-Indiea  meur 
the  forfoitara  oi'his  mciohandiae  he  shall  bring 
into  tha  kii^*a  domtnioas,  eoatmry  m  the  piar* 
port  of  this  charier,  whiah  the  Conpaw  shal 
thid  ia  tlm  East -Indka  where  they  traSc»  and 
also  of  tha  ahipa  wheiain  the  mercliandbH  aia 
tnamortad,  one  h^  to  the  kiag,  thaotharl6 
(he  Comnanv.  ami  iamriaoaaieal  of  tfaa  ai^ 
foadar."*     ' 

Then  fatkHM  a  ikuaa  or  grant,  tlwl  tha 
Csiaamiy  for  miy  aaamihrnliaii  or 
ha  takmi  hi  ifamr  a«A  «a»  aaygmdl 
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liit  fetters  patesl,  in  the  IStfa  yc«rof  his  reien 
did  gnuat  to  them  the  sole  trade,  between  the 
Cue  of  Geod  Ilope  and  the  streights  of  Ma- 
geOan,  in  the  fiast^Indies:  and  did  also  grant 

— — i^i^—  ■    I  ■    III  II    I 

to  any  merchant,  stranger,  or  other,  to  trade  to 
or  from  ihe  Indies. 

.  Tb«n  the  king  grants  to  the  Company,  tliat 
Att  king  will  not,  without  the  consent  of  the 
CooBpony,  give  licence  to  any  t9  or  from  these 


Then  there  is  a  clause,  that  none  of  the 
Coainany  sliall  have  a  vote  in  the  General  Ak- 
oeomy,  unless  he  have  600/.  in  the  stock. 

After  Oyer,  the  defendant  pleads  the  statute 
18  £.  8.  c.  ,  whereby  it  is  enacted,  that  the 
ocas  shall  be  open  for  all  mcichants  to  pass 
with  their  merchandize  wherever  they  please ; 
And  thai,  by  virtue  thereof,  did  trade  as  in  the 
I>schuratuHi  alleged, '  prout  cd  bene  licuit.* 

The  PUdntiff  demurs. 

« 

Before  I  come  to  state  the  points  and  ques- 
tiooa  upon  which  the  question  truly  depends, 
I  desire  lo  shew  what  are  not  the  points  or 
qoertnns  in  tliis  Case. 

1.  it  is  not  the  point  or  <juesUon,  whether 
the  king,  by  law,  can  restnun  any  of  his  sub* 
jsets  to  go  ont  of  the  kingdom. 
.  For  the  king  majr  do  so,  and  this  without 
distinction  of  Christian  or  Infidel  coontr}',  &c. 
kic  €t  name,  as  occasion  may  be. 
.  f .  It  is  not  ihe  question, 'whether  the  king, 
by  law,  can  restrain  any  of  the  king's  subjects 
lo  such  a  country  or  place. 


oa  of  war  or  nUgue. 

But  irom  nciice  to  argue,  that  the  king  can 
grant  to  you  aod  your  successors  for  ever,  a 
■ole  trade  to  such  a  country  or  place,  excluding 
all  other  his  {teople,  except  with  leave  or  li- 
cence. 

Because  he  can  restrain  this  or  that  sub- 
ject, therefore  he  can  grant  a  sole  trade  to  the 
plaintiif,  exdudinj;  all  otliers  but  you  and  such 
as  you  licence  for  ever : 

because  he  can  uinin  particular  occasion,  of 
war  or  pkigue,  r«4tnuu  ur  prohibit  any  sijl;iects 
to  ffo  or  trade  to  such  a  cii  \  or  country  : 

That  when  there  is  neither  war  nor*  plague, 
the  king  should  grant  a  s<»Ie  traile  to  any  fiar* 
ticulor  person,  whetlier  bodies  pohtic  or  na- 
tural, and  restrain  sil  others  for  et  ur.  i 
Can  tlti^  he  by  the  law  alone  i* 

If  tliis  fotiihlatiuo  will  warrant  it,  though  in 
this  case  tin's  be  with  Intidcis,  and  upon  that 
ground  some  diirerenre  imo^riQed  betwixt  an 
infidel  and  a  C'hristian country: 

Vet,  reuicinlK-r,  your  rra^u  or  foundation 
dotli  nut  di:>tioguish  or  make  a  difference. 
For, 

It'  because  the  kiog  hath  power  to  restrain 
or  prohibit  subjecti  to  go  out  ok'  the  kingdom, 
or  \iy  occaiiion  of  war  or  pla^^ue,  all  his  sub- 
jects from  trading  to  sucli  a  city  or  country : 

Since  this  ^wer  {yow  must  agree)  extends, 
^k  well  toChnatiau  a^  lolidelsi  «ity  or  country, 

\9U  X» 


unto  them,  that  they,  and  nobody  else,  slwald 
come  thither,  nor  trade  there;  and  ther-do 
say,  the  defendant  did  come  thither,  wA  did 
trade ;  nnd  that  this  is  to  the  plalntifls  damoge. 

This  defendant  has  prayed  Oyer  of  the  let* 
ters  patent;  and  there  are  some  things  tiMt  are 
not  mentioned  m  the  declaration :  but  not  hd^ 
upon  the  record,  and  appearing  upon  the  Oyer, 
I  crave  leave  to  open  them,  tmit  I  may  make 
use  of  them  in  the  discourse  I  am  to  make  ; 
and  1  desii-e  yoiur  lordship  would  pleaae  to  take 
notice  of  them.    '    ■ 

In  the  letten  patent,  when  tiiey  eodie  to  tho 
prohibition  and  restraint,  the  prohibition  and 
restraint  is  in  this  manner,  which  they  have 
left  out  in  their  declaration.  The  letten  poi^ 
tent  do  prohibit  the  trading  without  a  lioeiic^ 
upon  pain  that  every  sucn-  person  that  sbali 
trade  to  or  from  the  East-Indiea,  shall  incur 
the  forfeiture  of  his  merchandize,  and  also  of 
th^ship;  onemoiehr  to  thekiiig,andtliootfaoc 
moiety  to  the  East- India  Company. 

And  then  therefollows  another  chmse,  which 
is  omitted  also  out  of  the  declaration ;  and  that 
is  a  clause  of  j^rant  to  the  company,  that  for 
any  consideration  of  benefit  to  their  own  use, 
they  may  grant  licence  to  strangera  or  othcn, 
to  trade  to  and  firom  the  Bast-Indies. 

And  then  there  is  another  clause  that  iM 
omitted  also,  and  that  is  this,  that  the  king 
grants  to  the  company,  that  the  long  will  not 
without  consent  of  the  company,  give  lidenco 
to  any  persons  besides  the  company  to  trade 
thither. 


It  may  be  done  upon  any  partknilar  occasion,    the  granting  of  sole  trade  to  one  subject  or 


body  politic,  and  restraininjg  all  dthers,  is  tho 
same,  whether  it  be  to  Chrwtian  or  Infidel,  city 
or  coimtry : 

And  when  vou  cite  Stat.  3  Jac.  6,  that  enacts 
the  king's  subjects  shall  freely  trade  to  Hpaio 
or  Portugal,  notwithstauduig  the  charter  or  iir- 
eorporation  granted  to  some  merchants,  and 
tlie  prohibitions  in  those  charters : 

And  from  thence  argue,  Uiet  because  there 
were  prohibitions  or  restraints  by  Charters  as 
to  tli«>sc  countries  which  were  Christian,  there* 
lore  such  a  sole  trade  to  an  Infidel  cotmtry,  ro* 
straining  others,  is  well  ^^ranted : 

Vou  must  have  it  admitted,  that  such  a  grant 
to  these -countries  is  good  and  legal,  or  else  yoii 
arfifuu  from  that  which  you  grant  not  to  be  lo* 
gal,  to  prove  another  like  grant  legal. 

Or  at  loa.st  by  the  same  arguments  and  ren- 
sous  maintain  such  a  grant  of  sole  trade  to  be 
good,  whether  made  to  Christian  or  Infidel'o 
country. 

If  tlien  not  being  the  point  or  question  ia 
this  Case, 

Whether  the  king  can  lawfully  restrain  hii 
subjects  to  trade  to  a  particular  country  or 
place,  uhether  Christian  or  Infidel. 

The  questions  plainly  and  shortly  are : 

1.  Whether  the  grant  of  sole  trade  to  the  ' 
Plaintifl*  he  gpood  by  ipmt  (A:  not  f 

S.  Supposing  that  it  should  be,  whether  then 
action  be  maintainable  or  not  ?  Im. 

8E    • 
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And  tbare  it  likewite  Miochcr  clauM  ^hicb 
I  would  Uke  noUct!  of,  ihni  nobody  of  tho 
Ooapwiy  sbould  h»t«  afoie  inUuiCfoiDpany, 
anlm  he  have  aslock  of  500^. 

These  rjauaes  now  being  in  the  letters  pa- 
tantt  and  the  letlcri  patent  hnni;  act  fortli  upon 
Ibf  raooid,  they  are  lM<»me  parts  of  the  cauae. 

The  defendant  ha«  pleaded  the  statute  of  lU 
S.  %,  and  thereupon  tliere  ia  a  demurrer. 

My  lord,  the  questions  tliat  are  in  tlie  cause 
%!•  only  these  two: 

First,  Whether  or  no  this  grant  of  the  sole 
trade  to  the  plaintiffs,  be  a  gml  grant  or  not? 
Andnext, 

8ec«ndly,  Supposing  it  should  be  a  good 
finnt,  whether  or  no  tlie  plnintifTs  can  main- 
tva  thi«  action,  ta  now  ii  is  brouirbt  ? 

My  k>rd,  in  the  ai^ifument  of  this  catie  divera 
things  b»Te  been  said  in  which  I  shall  differ 
ftnm  the  other  side ;  but  only  take  notice  how 
ijU'tlMry  nuy  be  of  force  in  point  of  nrt^rumrnt, 
to  make  the  questions  that  aro  in  the  case  tu 
lam,  a^  tu  the  law,  one  way  or  other. 

^\j  bifd,  it  is  no  question  but  that  tlie  king, 
by  law,  can  restrain  any  of  his  subjects  from 
going  out  of  die  kingdom ;  for  the  king  hath 
%  particular  interest  in  the  services  of  his  sub- 
jects ;  and  tberelbre  it  is  most  reasonable  and  an 
untiottbted  rule,  1  tliiuk,  in  the  law,  that  the 
king  may  restrain  any  pairticular  subjects  *  pro 
'  hie  ei  hunc,'  as  the  king  ukes  it  to  be  iiuwt 


and  conTeuieut  for  hia  service  to 
iffstrain. 

Next,  my  kird,  I  do  not  d<*ny ,  but  think  it  also 
to  be  a  law,  Tliat  the  king  may  restrain  all  his 
subjects  fiom  a  trade  tti  such  a  |nrticiilar 
country  or  city,  U|hmi  sumo  reasuns  or  crcca- 
sions ;  as  in  times  of  war,  aiul  times  of  plague, 
that  I  reckon  by  law  niay  he  done  %'ciy  ut;!!. 

But,  my  lord,  that  ik  not  the  question  in  our 
case  ;  for  the  qiiL*stion  in  our  caste  is  a  question 
concerning  a  sole  trade  granted  to  a  parllcular 
fMnon,  or  body  politic,  (uliicli  is  hut  one  |Kii-ti- 
culor  person  in  cunsideratiun  uflRw}  uitli  a  re- 
straint upon,  and  excluding-  all  his  other  sub- 
jects. Now  from  what  has  been  cfrantid  al- 
ready, to  argue  that  the  king  inuy  tri-;in(  siich  a 
sole  trade,  is  no  consequence  at  all  from  tlicse 
positions  that  have  be<?n  nufrrwi,  i.  t-.  from  the 
anthority  and  power  the  kin<^  has  io  n-straiu 
his  subjects  from  going  out  of  thu  kiunrilnni,  or 
lovestrain  them  from  trading  in  such  a  place, 
tor, 

First,  As  to  the  power  the  kiniof  has  uy  lau- 
to  restrain  his  subjects  from  going  out  of  the 
kingdom ;  though  by  law  his  ih»wci*  U:  such, 
yet  first  of  all  it  is  not  a  power  nniicrsal  to  ro- 
itrain  all  his  peo^de,  but  to  restrain  this  or  thnt 
man  for  his  particular  service,  for  this  or  th".t 
^articulsr  time.  But  to  make  a  universal  re- 
stimint,  that  none  shall  go  ont  but  }  ou  J.  S.  or 
Vou  such  a  body  politic,  will  go  a  great  deal 
nirther,  than  ever  it  has  becti  before,  or  can  be 
conceived. 

Next,  my  lord,  Thai  because  the  kinjf  can 
Itatiaitt  triide  in  time  of  war,  or  in  Ume  of 


>lagne,.  fhaft  tb«efora  he  can  restram  all 

ftoptei  laid  finr  eterj  except  mdi  wAiwh 


particular  men,  or  a  corporation  :  that  musi 
needs  lie  further  than  erer  any  thing  1  have 
heard  ^  et  to  be  law,  or  could  find  auv  footsteps 
of.      " 

So  that  I  tliink  tlieie  ai-e  no  inferences  can  be 
drawn  from  tlieae  tbingv,  that  can  conclude 
any  thing  as  to  its  |iarticular  point  that  now 
we  are  upon,  i.  e.  That  the  king  can  grant  a 
sole  trade  to  any  particular  person  and  body 
politic,  and  their  successors  for  ever ;  and  re- 
strain and  exclude  alibis  other  subjects  from 
that  trade.  My  U>rd,  that  will  not  be,  1  think, 
a  consequence  that  can  be  drawn  from  any  of 
the  positions  that  I  have  laid  down. 

And,  ray  binl,  further  1  would  obserre  this  in 
the  argiung  of  this  case,  That  when  they  lay 
down  this  as  a  general  position.  That  the  king 
can  restrain  hri  subjecta ;  tliere  is  no  distino- 
tiou,  nor  is  there  any  foundation  in  law  for  it, 
betwixt  going  to  an  infidel  country,  or  going 
to  a  chriiliau  country.  For  it  i^  as  undoubted, 
the  king  may  restrain  any  of  his  subjects,  ao 
the  king's  pleasure  shall  be,  or  as  there  shall 
be  war  or  pla^^ue,  and  such  other  oci;ssioas  as 
may  require  it,  fhun  going  into  a  chrislisB 
country 4  as  well  as  he  may  from  going  into  an 
infidel 'one;  and  tfaerafore  if  the  nrguiunit 
halve  weight  in  it  in  thia  point,  it  hath  wc^tas 
uell  to  aAect  christian  countries,  and  the  wholit 
trade  abroad  with  them,  aa  infidel  countries, 
and  trading  with  them. 

And  there  is  no  difference  at  all  from  thin 
reason  or  foundation,  that  eau  be  infevrcd,  as  I 
ean  make. 

Next,  my  lonl,  when  they  aigne  and  make 
ube  of  the  statute  of  3  Jatt.  Cap.  0.  which 
enacts,  That  tlie  king's  sulyects  shall  freely 
trade  to  tSitaiu  and  Portugal,  iiotwithstandini; 
ibe  cbailers  of  incorporation  granted  to  somn 
nierchnuts,  ami  tho  prohibitions  in  those  char- 
ter* :  I r they  will  say  that  those  chaltcrsof  re- 
sirniiit  \v(;ri-.  U\\  tully  granted,  then  they  do 
aiifiu*  for  a  pisuer  in  tlie  king  to  restrain  trade 
even  to  christian  counlm*s ;  which  is  a  thing, 
under  favour,  that  never  was  yet  affirmed,  as  I 
remember,  hut  rather  the  contrary  admitted ; 
and  if  ihey  say,  those  charters  that  were 
granted  for'reMraint  of  trade  to  Spain  and  Pnr- 
i\\\^\  were  not  lawiul,  bei^ause  thev  were 
christian  countries,  tlien  the  statute  nMikes  no- 
tlihig  for  them :  for  sure  it  is  no  vgumcBt, 
that  because  an  unlawful  charter  was  granted, 
therelbre  another  unlawful  charter  may  bo 
granted ;  or  because  that  was  void,  therefore 
the  other  should  not  be  void ;  no,  rather  the 
contrary. 

My  loi-d,  these  things  I  have  taken  notice  o4 
because  tlioy  are  matters  that  have  been  insist- 
ed on  in  the* argument  on  the  other  side ;  and  I 
would  lay  what  is  not  necessary  out  of  the 
cnsc.  And  1  now  come  to  the  great  point  of 
this  case,  and  which  indeed  is  a  great  point 
in  the  consequence  of  it. 

First,  Whetlier  the  grsnt  of  sole  trade  to  the 
plaintifh,  be  a  good  gnnt  or  not  ? 

And  I  humbly  eonceif  e^  such  a  grmntof  a  solo 
tndn  to  any  particniar  perm,  or  body  politie, 

"  aiestniBltonttolherB^isagaiBsttkekMrof 
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the  lud,  and  by  the  cmnmoii  law  ?oM ;  ancf 
lUi  I  shall  endeavour  to  jiriive  from  good  au- 


1.  By  the  common  law,  trade  is  free  ond 
•peft  loir  the  kine't  tubiecta ;  and  for  that  the 
wokithat  I  shall  cite  are  these,  9  Inst.  IRI. 

*  Commercium  J  are  Gentium  commune  csise 

*  4ebef,  et  non  in  Monopolium  et  firivatum 

*  puicniorum  Quiestum  convcrtemtum ;  iui- 

*  OTum  eat  alios  permitfere,  alios  inhibere 
^  Ifarcaturam.' 

The  next  book,  my  lord,  is  Fitzh.  Nat.  Br. 
ib.  B5.  that  says  thus;   'Note,  Tlint  by  the 

*  oowrsc  of  common  law,  every  m&n  may  at  his 

*  pleasure  pfo  out  of  the  realm  for  mtToliandisc, 

*  or  to  travel,  or  other  cause,  as  shall  nioase 

*  him,  without  demanding  licence  of  the  Kiuff ; 

*  ami  shall  not  be  pimisTicd  tor  it.  And  the 
fliat.  of  5  R.  II.  c.  2.  which  {irohibited  all  imt 
the  great  men  and  merchants,  to  pass  out  of 
Ihe  lealm  without  licence,  has  therein  dcclarrd 
tiM  law,  when  it  excepted  merchants,  that  they 
bftd  a  right  to  so  without  licence:  but  this 
eUtate  is  repealed  aAerwards  by  the  statute  of 
4  Jac.  cap.  1. 


'  ne  frade,  mechanic,  or  merchant,  can  be  bin- 

*  dered  by  the  king's  patent.*  A  patent  fo  hin^ 
der  trade  at  sea  is  a  void  patent;  a  patent  that 
(Mriy  a  hundred  persons  snail  use  such  a  trade, 
IS  BOt  good. 

Dyer  165.    'That  every  one  may  at  his 

*  pleasure  go  with  his  goods ;'  and  cites  F.  N. 
B.  for  it    And  F.  N.  B.  85.  saith  thus ;  <  Note, 

*  That  by  the  common  law,  ev«*ry  man  may  at 

*  hia  pleasure  go  out  of  the  realm  for  nierchan- 
'  dice,  or  to  travel,  without  demanding  licence 
'of the  king.* 

These,  my  lord,  are  the  Books ;  and  thus 
they  spjeak  generally  at  the  common  hiw  i  and 
1  oner  it  to  your  lordship  as  a  further  reason. 
That  the  common  law  is  such,  n(itwith«tan(lin^ 
all  their  arguments,  in  ret»ard  tliat  the  common 
law,  as  far  as  it  is  against  inif nissing,  is  also 
acfainst  all  sole  trade.  For,  my  lord,  all  sole 
trade  is  iugrossing,  as  I  take  it,  with  suhmiM- 
sion ;  appropriating  trade  and  lucrchaniiiso  to 
a  particular  person  or  persons,  or  body  m)litic, 
exc lulling  vthers,  is  engrossin;;  such  trade. 
Now  that  ingrossing  is  against  the  common 
law,  and  as^ainst  the  very  fundamentals  anti 
principles  of  the  common  law ;  that,  I  think  I 
need  not  labour  much  to  prove,  mtr  .sliall  I  go 
about  to  cite  many  books  to  prove  that. 

That  ingnwsinv^  any  «ort  of  merchandize 
is  an  otiiEfnce  nt  rotnmon  law,  vide  3  Inst.  1 1)6. 
And  in  the  case  Domiunx  Hex  vcn.  Crispcet  a/. 
here  was  lately  an  agreement  betwixt  c(»p|)eras 
makers  and  copperas  merchants,  for  thebuyiti.!^ 
of  aR  copperas :  thevc  copperas-  makers  should 
Ibr  three  years  make  at  so  much  a  ton ;  an<l  re- 
strain them  from  selling  to  any  others.  It  was 
here  adjudged  an  ingrossing,  upon  an  infor- 
mation 

And  if  a  company  of  merchants  shall  buy  up 
here,  in  IHcp  mniier,  ^  Ae  inercluudiaBc  fa 


Spain,  or  Portugal,  or  the  tanirics,  or  other 
town  or  place,  for  three  years  to  come ;  this,  I 
think,  would  be  an  ingprossing,  and  the  con* 
tract  a^rainst  law. 

But  ilien,  my  lor)i,  to  prove  that  sole  trade 
is  ingrossing,  that  the  nature  of  the  things 
must  sjieak ;  for  whosoever  has  the  sole  XnJM 
of  buy  mg  and  selling  ofsnch  a  sort  of  com- 
modity, or  whosoever  has  the  sole  trade  to  any 
particular  country  or  place,  has  thereby  the 
sole  iiigrossing,  and  sdk*  having  of  all  the  com- 
moilities  of  that  pbce ;  su  likewise  has  he  the 
sole  buying :  and  all  the  people  that  have  to 
deal  about  tlie  commoditiesthat  are  to  be  vended 
aiid  Vented  in  that  country  or  place,  are  at  his 
will  and  pleasure ;  and  therwy  he  makes  all 
those  his  own,  and  he  makes  what  price  bd 
pkases,  and  ordci-s  and  disposes  of  them,  both 
asto\alueand  e^'ery  thing  else,  as  his  own. 
And  thereby,  my  lord,  I  take,  it  must  be  in- 
grossinir;  and  every  monopolizing  of  buyio|^ 
and  seiling,  or  of  trade,  is  mgrossing.  But 
that  only  ingrossmg  is  by  particular  agreemm 
and  contracts  between  particular  men,  amoiijjjf 
one  another,  without  tjie  king^s  anthority  er 
bel|i  of  his  letters  patent ;  but  monopomdng 
is  ingrossing  imder  colour  of  authonty^  by 
help  of  those  letters  patent  that  create  them: 
tor  the  consequence  of  it  must  be,  that  they 
woukl  sell  at  their  own  prices,  aoid  thereby 
exact  upon  the  king*8  subjects :  and  their  JM* 
tent  for  the  sole  trvle  to  the  East- Indies,  m> 
vests  them  in  all  the  merchandieef  oftbeie 
cronntries,  and  ingrosseth  all  in  their  hftnib* 
Then  if  ingrossing  bv  the  common  law  be  ftir- 
bidden,  aiid  it  is  unlawful  to  do  it,  all  lettare 
patent  to  authorize  and  help  men  to  ittgroig 
must  heeils  be  as  void  as  that,  which  is  theeiid 
of  ingrossing ;  end  that  is  monopolizing. 

My  loni,  in  the  3d  lust.  181.  the  case  of 
John  Peachy,  in  50  £.  3.  who  was  severely 
punislied  for  procuring  a  grant  or  licence  undor 
the  great  seal,  that  he  only  might  sell  siveet 
wines  in  Loudon,  is  a  strong  case  for  us.  For^ 
my  lord,  this  was  in^j^rossing  by  cdourofthe 
kind's  !;raut,  and  punished  as  a  great  offence; 
and  tlie  case  of  >1oni»]iolies,  that  are  repotted 
1 1  Co.  84.  Moor  673.  and  in  Noy,  do  provf 
that  mon(»{iolizing  is  ingrossiujg,  and  the  samfi 
law  that  is  against  ingn»ssing  is  against  mono- 
Iodizing ;  and  the  same  law  that  makes  thft 
one  void,  makes  the  other  void. 

In  D.:rey's  c::se,  where  a  gfrant  by  patent 
was  made  tu  liitu  tor  i!)c  sole  nnporting  from 
beyond  sea,  and  tie  sell  in  fi^  of  cards  under  % 
rent,  and  |Tohi biting  all  otuers  to  sell ;  theri 
it  %vas  adjuf'g;.d  a  void  grant. 

And  tire  Slut,  of  21  Jac.  cap,  3.  does  declare 
all  iuoiio|M)lies  to  be  void  at  common  law ;  so 
then  if  this  grant  be  a  grant  to  you,  to  ingrost 
or  monopolize,  F  think  it  wiH  be  easUy  con- 
cluded to  be  a^inst  the  CDmxQQii  bw,  and 
made  void  thereby. 

Next,  my  lord,  that  this  grant  of  the  sole 
trade  to  the  East- Indies  is  agunsl  the  ancient 
statute  laws  if  this  land,  I  tbmk  is  pl&in  al>o. 
As  for  tlie  stamte  of  Monopoltef  t  "Udl  craTe 
leiTe  ttt  9pe«k  of  K  by  itself  by^and-bye :  but 
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Inyitip  igiiiistihfl  ancient  statutes  of  this 
kingdom.  Macna  Chaiia,  9  li.  3.  cap.  SO. 
all  inercbanU,  it' they  were  not  pruhiUted  be- 
fore, should  ha? e  their  sure  and  nfe  conduct  to 
dqMurt  out  of  Kngland,  and  come  into  Knj^and, 
and  stay,  and  t^o  through  Enisrland,  as  well  by 
land  a!><  by  water,  to  buy  and  sell  without  any 
evil  ti)ltH,*by  tlic  ancient  and  just  civitom,  ex- 
cept in  time  of  war.  And  my  lord  Cokt*  says, 
That  in  this  act, '  Niki  publice  prohibiii  fuerint,' 
is  intended  of  a  pnthibition  by  the  public 
council  of  the  kingdom,  by  act  of  parlia- 
nwnl.  So  that  this  act  d(M*s  in  these  m«rds 
make  our  case :    It  says,  *  They  shall,  if  not 

*  openly  prohibit e<l,  have  safe  and  sure  con- 
■  duct :'  and  if  that  onc-n  or  public  prohibit itm 
must  be  by  act  of  parliament,  so  it  is  nmbahly 
a  declaration  of  the  common  law.  Then  here 
is  DO  such  in  this  case,  no  prohibition  by  act  of 
parliament  to  restrain  from  going  to  the  East- 
Indies,  but  the  defendant  may  go  thither  if 
be  please.     The  Stat,  of  2  Ed.  3.  cap.  9. 

<  That  all  merchants,  strangers,  &c.  may  oo 
^  and  come  with  their  merchandii7.c  into  Eng- 
« bud,  after  the  tenor  of  the  Great-Charter.' 

The  statute  that  is  pleaded  18  E.  3.  cap.  3. 

*  That  all  merchants,  strangers,  and  denizens, 

*  and  all  other  and  every  of  them,  of  what 

*  estate  and  condition  soever  they  be,  shall  sell 

*  tbeir  merchandizes  from  whencesoertr  they 

<  come,   freely,    without    interruption ;     ainl 

*  shall  hate  the  sea  open  to  them,  to  pass  with 

*  their  merchandize  where  they  shall  please, 

*  without  inlem]|itiiin,  excepting  to  the  king*M 

*  enemies ;  and  that  this  act  shall  be  observed 

*  ami  peribmied  notw  ithstandiug  any  charter 

*  to  the  contrary,  and  tliat  charters  to  the  con- 
■trary  are  of  no  force,  but  arc  to  thukiug's 
'  damage,  and  to  the  oppression  of  the  Com- 

*  mens.* 

8tat.  14  E.  3.  cap.  2  recites  Magna  Cliarta 
and  €»iacu,  '  That  all  merchants,  aliens,  and 

*  denizens,    may  without  lett,   safely    coute 

*  with  their  merchandize,  safely    tairy,  ami 

*  nfely  return.* 

Now,  if  sol)e,  all  mcrdiants,  stransrers,  Arc. 
•hall  aell  their  merchandize  wherever  they 
Qome,  without  interruption,  and  that  enacting 
clause  be  large  enough,  as  sure  it  is  ;  then  it 
has  an  express  cbuse,  That  all  charters  and 
mients  to  the  contrary  are  void,  as  being  to  the 
Idng's  damage,  ancl  the  oppression  of  the 
people  ;  an<l  tneretorc  they  are  all  by  the  par- 
liament declared  to  bo  luiij. 

The  sUt.  of  25  E.  2,  cap.  ?,  confirms 
the  former  stat.  of  9  E.  3,  and  has  the 
same  clause  in  effect ;    <  If  any  pmebmiation 

*  or  comoEiiasion  be  to  the  contrary,  it  shall 
*be  void-'  The  statutes  of  2  U,  2,  cap.  1, 
and  11  R.  V,  cap.  7,  confirms  the  two 
former  acts,  and  enact,  <  That  all  charters, 

*  letters  patent,  and  commands  to  the  contrary, 

*  shall  be  void.'  8o  that,  my  lord,  those  many 
statutes,  as  most  of  the  ok!  ones,  being  |ienned 
in  general  (but  short)  words,  and  being  in 
favour  of  trade,  have  been  taken  to  ezleDQ  ge^ 
ncrally,  for  the  general  and  most  large  adran- 

of trades  tbatigh  perhaps  some  particular 


trades  were  by  construction  mostly  enncemed ; 
as  the  statutes  of  the  staple  might  be  the  oc- 
casion of  making  some  part  of  them.  Uut  they 
do  enact,  as  your  lordship  sees,  in  general 
wonls,  *  That  all  grants  and  lettcra  patent  t» 
'  the  contrary  shall  be  void ;'  an«l  surely  this 
wouhl  have  never  been  put  in,  but  that  m  all 
times  grants  have  been  made,  which  the  king 
has  been  deceived  in,  an«l  found  them  contrary 
to  bis  real  advantage,  though  they  have  been 
other \%i5e  pretendeil,  and  were  to  tlie  oppression 
of  the  pcojde,  and  tlicrctbre  void. 

In  the  2  Inst  63,  my  lonl  (Joke,  in  his  ob- 
senation  u|>en  the  consideration  of  Magna 
Cbarta,  and  the  several  statutes  that  were  alter 
that  mailc  in  relerenco  to  trade,  sa^'s.  That 
upon  this  chap,  of  Mag.  Chart,  (to  wit)  the 
3(Hh,  this  conclusion  is  neec^ssarily  gathered,' 

*  That  all  monopolies  conceniiug   trade  and 

*  traflir  are  against  the  liberty  and  fireedom 

*  grante<l  and  tleclared  by  liis*^  gr«*at  darter, 
'  and  against  divers  other  acts  oi'  parliament, 

*  which  am  '^nod  commentaries  upon  it.'  So^ 
that,  my  l<^itl,  I  \U  not  offer  it  only  as  in^  pre^ 
sent  thoughts.  b»il  what  has  lieen  taken  tor  law. 
heretofore;  tltiit  thisMs  acts  are  of  general 
extent,  and  all  diartors  made  to  the  eoiitraryy 
arc  ipaojficfo  void,  and  of  no  force. 

Oo'h  My  lonl,  tliry  say  it  is  true,  if  we  are  a 
monopoly,  then  ihc  law  is  against  us  ;  hut  w# 
are  no  monopoly. 

llesjt*  My  lord,  to  prove  the]f  are  a  mono* 
poly 9  that  in  the  m-xt  thing,  which,  with  your 
lordNhip's  favour,  I  hhnll  go  about. 

And  for  that  I  shall  first  t-jikc  the  descriptioa 
that  is  of  a  iuonot»oiy,  made  liy  my  lord  Coke, 
in  his  chap,  of  Alonopolies,  intlic  3d  Inst.  18), 
and  if  it  is  |»0}«Mhle  tu  exempt  them  out  of  that 
descrintion,  I  coofess  iIhmi  they  have  a  stronger 
case  than  I  do  ho()ethey  ha\e. 

A  MonofK>ly  (says  he)  is  an  uistitution,  or  an 
allowance  by  the  king,  by  his  grant,  com^ 
mission,  or  other m  isc,  to  any  |ierson  or  persons, 
iKHlies  )H)litic  or  cori>orate,  «if  or  for  Uie  sole 
buying,  selling,  niaKing,  \ioi-kii»g,  or  using  of 
any  thing,  nliereby  any  person  or  persons, 
bo. lies  pofitic  or  coqionite,  are  sought  to  be 
restrained  of  any  freeiloin  or  liberty  that  they 
bad  lK.*fore,  or  hmdered  in  their  lawful  trade. 

First,  My  lord,  I  think  by  tlieir  patent,  they 
have  the  sole  trade  granted  to  them  ;  that  is, 
the  sole  buying  and  selling  (for  merchandising 
consists  in  hnyiiig  add  scdliug),  and  therefore 
they  have  the  side  buying  and  selling  in  the 
East- Indies;  and  they  have  rx>nscf|uently  the 
sole  selling  of  the  comuHMlities  when  they 
come  home;  tor  none  else  can  bring  them 
home  but  them,  if  their  charter  be  good. 

The  sole  using  of  any  thing  is  a  general 
word ;  and  another  part  oT this  description,  sole 
trading,  is  sole  using  of  merchandizes,  m  a 
particular  pUce  to  vniicfa  they  trade ;  and  so 
they  are  within  all  the  words  solo  sellings  solo 
buying,  sole  using, 

necondly.  They  are  also  within  the  latter 
part ;  wheivby  anv  person  is  hindered  or  r«N 
strained  fteni  any  freedom  or  Uberty  they  hsd 
before,  or  in  th«r  Uwfni  trade :  For  that  it  ii 
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But  ft  sole  trade  grftoted  into  this  or  that 
{Mil  of  the  world  to  one  company,  and  of  ano- 
ther part  to  another,  sets  up  particular  men 
that  head  that  conipaD^r,  but  destroys  all  other 
merchants  and  inferior  (leople;  all  stiipping 
must  be  subject  to  the  prices  these  impro- 
priators of  trade  will  allow  them,  or  rise  li# 
still  and  be  destroyed,  for  ifone  else  most  em- 
ploy them,  nor  can  doit ;  and  so  most  aU 
masters  of  ships,  for  it  is  necessary  to  them,  in 
order  for  their  livelihood,  that  tney  p;o  such 
▼oyaijfes,  aud  these  cannot  eo,  except  upon  the 
temas  that  the  company  wm  allow  of.  Ho  all 
mariners,  artificers,  factors,  and  all  other  per* 
sons,  whose  empbyroents  depend  upon  this 
tnule,  must  be  subject  to  their  will  and  plea- 
sure :  and  of  how  ^,ti£9X  consequence  that  may 
be  to  the  kingdom,  my  lord,  does  deserve  con- 
sideration. 

Thirdly  ;  A  third  cril  and  mischief  in  Mo- 
nopolies u,  that  they  are  to  the  oppression  of 
the  king's  people  ;  and  any  body,  1  think,  that 
has  known  any  tbinflf  of  late  years  about  this 
company,  that  is,  that  knows  their  dealings 
with,  and  handling  of  their  fiicton  and  servants, 
that  get  any  thing  in  their  service ;  and  other 
people  that  they  employ,  will  find  instances 
enough  of  their  oppression  ;  and  that  will  be 
enough  to  satisfV  any  man,  what  kind  of  people 
they  are :  for  what  a  work  is  there,  when  they 
have  any  factor  or  servant,  or  any  body  else" 
that  has  got  any  thing  in  their  service  f  Thoae 
things  indeed  arc  not  upon  the  record,  but  they 
are  consequences  that  are  visible  to  every  bod  v*: 
and  the  truth  of  it  is,  in  all  patents  ftnr  sole  trade, 
so  it  will  be.  80  that  if  the  evils  and  mis- 
chiefs, which  the  common  bw  forbids,  and  en- 
deavours to  prevent,'  b  v  juicing  all  monopo- 
lies, ingrossiogs  aud  sole  \X9&  unlawful,  be  to 
be  avoided,  the  evils  and  mischiefs  ^tending 
their  patent  and  sole  trade  are  perhaps  the 
ffreater,  because  their  trade  is  the  greatest  that 
ever  Knsrland  knew. 

My  loni,  in  Fitzherbert's  Natura  Bre\-ium. 
229,  there  is  this  said,  and  I  urge  it  for  thiv 
reason ;  because  if  so  be  these  are  consequences 
of  a  sole  trade,  it  cuinot  be  denied  but  these 
are  oppressions  of  all  the  k'mg's  people.  Now, 
there  it  is  said,  that  every  grant  of  the  kiii^ 
has  a  condition  implied  in  it,  *  Uuoti  Patria 
*  per  Donationem  noo  magis  sdito  oncretur 
'  sen  gravetur ;'  so  the  Book  of  V6  H.  4,  1 1. 
Grant  le  Koy,  to  the  charge  or  preju<lice  of  tlie 
subjects,  is  void  :  and  therefore  the  king  is  de- 
ceived in  this  graut ;  and  tlie  grant  is  as  well 
bj  tlic  common  law,  as  all  these  ancient  Sta- 
tutes, void. 

Ot^.  Ay,  but  say  they,  this  is  not  a  nalent 
granted  to  the  advantage  of  a  few,  or  tor  the 
raising  of  the  prices  and  monopolizing  of  com* 
moclities,  but  tor  goo«l  government  and  order, 
and  the  preservation  ol'  this  trade,  that  otlier- 
wise  wouM  be  destroyed :  and  say  thev*  there 
liave  been  such  grants  lieretofore  to  Turkey, 
Barbery,  and  other  places. 

Rtp.  It  b  true,  my  bnl,  this  is  said ;  and 
that  pttent  does  say,  that  it  is  for  good  order 


JMrfuHbrthem,  as  I  hope  I  shall  make  it 
•r,  M  1  think,  upon  tba  pfttent  granted  to 
I  the  ships  and  goods  of  those  that  trade 
';  and  the  brin^iag  of  this  action  is  a 
proof  that  you  wem  hiiiderers  of  this 
people's  going  thither  to  traffic.  fSo 
I  tUik,  my  lord,  tbey  come  within  eveiy  part 
of  the  descriptioQ  that  is  given  in  that  wnok 
fii%  noBopoW. 

Next,  my  ford,  I  think  that  all  the  evils  and 
Msdiie&thatarein  the  Books  taken  notice  of 
to  be  m  monopolies,  are  also  in  this  case  ;  and 
whatsoever  liath  tlie  evils  and  mischiefh  attend- 
ing monopolies,  it  is  a  great  and  shrewd  ar- 
^ment,  that  that  which  hath  the  effect,  liath 
abo  tlie  cause. 
The  evib  and  mischiefs  that  attend  mono- 

First,  That  the  price  of  the  comoAodities 
Ihey  seH  shall  be  kept  un,  and  raised  higher 
than  otherwise  it  would  be :  he  tliat  hath  the 
sole  sale  will  keep  up  the  (irice  as  hig^b  as  he 
pleases;  thisb  oncof  theevib  mentioned  in 
iIm  case  of  MonopoUes,  reported  by  my  lord 
Coke,  lib.  11,  fo.  86,  6.  the  truth  whereof  1 
Aink  b  evident  enough  in  that  company  ;  for 
fkm  price  and  talue  of  things  they  oring  from 
liwce,  are  of  their  own  setting,  and  at  their 
•wn  disposal.  Nothing  amonff  men  b  more 
mdeBt  than  that ;  and,  indeed,  it  must  be  a 
Bieat  wonderful  virtue,  and  a  mighty  contempt 
•f  riches,  that  a.  man,  who  bath  the  sole  com- 
naodity  in  his  hands,  will  not  sell  it  for  the 
moot  he  can ;  or  not  keep  up  the  price,  and 
■take  the  most  of  it ;  ana  in  things  tliat  he 
boys,  to  be  sure  he  will  buy  aa  cheap  as  he 
can ;  and  in  things  that  he  sells,  he  will  sell 
as  dear  as  he  can  ;  and  J  think  that  he  that 
has  such  a  pot»'er  must  be  a  man  of  an  extra- 
ordinary virtue,  if  he  do  not  execute  it. 

Secondly,  Another  evil  of  monopoly  b,  that 
it  b  '  pro  private  paiiculorum  qucestu,'  which 
b  likewise  mentioned  in  the  margin  of  the 
book  cited  before,  3  Inst.  181.  Now  whether 
thb  trade  be  for  particubr  private  gain  of  a  few 
or  no,  I  think  auy  man  that  knows  any  thing 
will  l>e  satnfied  about  it  in  hb  own  mind,  who 
considers  the  present  state  and  condition  of  thb 
company.  It  b  not  upon  record  indeed,  but 
•ure  it  b  easily  gathered  as  a  consequence  ; 
and  it  will  appear  plaiidy  by  thb  reason  to  be 
*  pro  privato  pauculorum  qusestu  :*  for  trade  is 
not  in  its  own  nature  fixed  and  stable,  hut 
varying  and  altering,  sometimes  better,  some- 
times worse,  sometimes  beneficial,  sometimes 
detrimental,  according  as  the  times  of  war 
ami  peace,  sickness,  scarcity  of  thb  or  that 
conimo.iity  in  thb  or  tliat  country ;  or  the 
modes  and  customs  of  the  country,  or  the 
manners  and  liahits  of  men  do  <iccasion  it :  ami 
the  merchants  by  their  educatbn  and  obser- 
vation, are  those  that  govern  and  manage  thiK 
trade  for  the  maintenance  of  tliemselves  and 
tlieir  families,  and  the  general  good  of  men ; 
and  direct  and  employ  their  estates  and  traffic 
into  this  or  tliat  jiart  of  the  worid,  as  time  and 
occwioa  ihall  give  them  best  coooungemeot. 
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Asd  ffOv«nMieBty  mmI  Um  ■dfantagv  of  trade. 
Bat  I  pray,  my  lord  will  also  Kmombflr  what 
loar  Books  My  ooneeraing  tticb  Groote  and 
Blonopoliof,  io  S  IomL  640»  tbot  oew  corpora* 
tions  tndiBff  into  foreign  porti  ond  nt  Immdo* 
tliougfa  under  tbo  Air  pretenoe  of  order  and 
gDvernineot,  yet  in  eonduiion  tend  to  the  hin« 
dnnoe  of  trMB  ond  trmffio,  and  in  the  end  pro- 
dvee  monopoKeo.  This  is  an  old  obeer?ation» 
ftr  in  the  11th  Rep.  88.  b.  in  the  end  of  the 
mm  of  MoDopolieSv  there  are  thoM  wordi: 

*  Privilegia  ^wpre  vera  sont  in  Pri^ndiduni, 

*  Rflip-  nuigio  tanen  specioaa  hahent  Frontia- 
f  picia»  et  Mwi  publici  prttlexlum,  quam  booA 
f  flt  legales  ConoeMionea,  aed  prwtextu  lictto 

*  worn  debent  Mimitti  illicitum.*  TboM  art  the 
fNiniB  of  that  hook ;  and  there  it  ia  alao  taken 
aetioo  of,  that  Oftrcy's  patent  had  a  moat  ^lo» 
lioiis  and  apecioaa  preamUe;  for  thera  it  ia 
iMfttioiied,  that  the  aubjeota  might  exercite 
ihemelvea  in  hoibandry  and  lawTuI  emptoT- 
manta^  and  that  carda-makinff  had  made  carda* 
playing  mora  frequent,  and  principally  among 
franli  and  appmticea;  and  thiimrethe  aola 
making,  and  trade  of  oarda-sdling.  waa  granted 
Io  Darey.  Obeerfe,  m.^-a  the  Book,  what  a 
gitrioua  pretext  and  preamUe  thia  odioua  mo- 
MHOly  had. 

There  ia  the  Case  of  Hore  and  lTy»  Mich. 
gOCar.  9.  Bot  409.  A  patent  made  three 
ycnn  after  the  patent  given  to  the  Company, 
and  in  imitatkn  thereoC  the  patent  ia  ip  the 
Canary  Comj^y ;  and  recitea^  that  the  trade 
to  the  Cananca  was  of  |g;rrat  advantage  Io  the 
king'a  lubjeeta  at  that  time ;  and  by  reaaon  of 
too  moch  eaoeci  in  trading  of  8ub|ecta  there, 
onr  merchaadicea  were  decreased  in  their  va- 
lue;  so  that  the  king's  sul^ccts  were  forced  to 
carry  silver  thera  to  get  wines ;  and  all  this 
happened  for  want  of  regulation  and  good  go- 
vernment, and  thereupon  the  patent  did  con- 
eiimte  sir  Arthur  Ingram,  and  about  sixty  per- 
aona  more  by  name.  Aud  all  thoee  that  had 
bica  traden  there  within  sevea  years  for  the 
value  of  1,000/.  a- Year,  should  be  a  company 
and  body  politic  and  cn^rate  by  such  a  name ; 
that  there  should  be  a  governor,  a  deputy- 

Svornor,  and  twelve  amustants,  and  names 
sm,  but  to  be  continued  by  election,  and- 
ahould  have  the  sole  trade  to  these  islands ; 
that  no  other  should  haunt  or  visit  these  islands, 
and  prohibitB  all  others  under  pain  of  tbrtcitiire 
^nd  imprisonment,  'and  indeed  follows  very 
fpnch  the  frame  of  this  patent,  with  a  noa- 
^unte  to  the  Statute  of  Monopolies.  But 
notwithstanding  this  glorious  preamble,  this 
patent  was  soon  afterwards  condemned,  both 
m  this  court,  and  ailerwards  in  the  parliament 
for  the  abuse  of  trade,  and  the  regulation  of  it 
for  the  general  good,  which  is  the  thing  that 
ia  pretended ;  but  few  men  can  doubt  what  is 
really  intended  by  that ;  and  no  one  I  think 
can  doubt,  what  n  the  real  intention  of  this 
patent  under  the  name  of  regulation  and  go- 
vernment :  to  ingrosa  all  into  the  bands  of  len 
or  twelve  men  is  most  eioeUtnt  regulatitoi  and 
gwenuntat. 


Bfy  k>rd,.aa  to  the  other  eompaniet 
chartera  that  have  hemi  grantad,  aappoug 
thatall  these  (pranta  were  a«cfa  as  thus  and 
osed  and  practSied  as  this  ia,  it  ia  no  argmaast 
that  they  are  le^al,  or  that  thia  waa  gMd, 
For,  my  tord,  it  la  well  known,  both  by  tlw 
ancient  Htatataa  ihnt  1  have  cited,  and  by  eom- 
mon  mmerienoe,  thaithsre  have  been  in  all 
agea  and  times  patenta  granted,  that  were  nM 
hv  law  grantahle,  hot  the  kmg  waa  deceived  m 
them,  and  those  pot«ila  ware  void  and  of  m 
force ;  and  therefore  it  is  no  aivumeat,  ha- 
canaa  there  have  been  many  aocb  granto  and 
patenta  in  former  times,  that  thia  shooid  bn 
sfaod 

I  ngree,  my  ford,  if  ever  this  grant,  or  any 
grant  like  this,  had  oome  in  qiieatinn,  and  had 
received  any  judicial  allowance  to  ba  good,  it 
had  been  aomethmg;  but  othcrwtta  H  nan  he 
no  inference  at  aU,  hecauaa  thera  ara  othem 
thia  is  a  good  one. 

But,  my  lord,  to  ken  myself  doae  to  thn 
point  of  Monopoliea;  Monopohea.  have  bMi 
srantedinthe  beat  of  tiaaea ;  in  qnaan  Bliaa- 
bcth*atime,  there  waa  Darcy'a  patent  graatod 
then;  and  it  appean  there  had  hecaoraatotr 
diven  othan  of  the  aole  making  and  sailing 
of  cards,  but  whan  it  waa  qnmtiousd,  it  wtv 
oondemned.  Statute  9  £.  i,  cap.  1,  and  tlM 
other  Statutea  hofore-eited,  the  claMea  that 
ray,  all  patonto  granted  or  to  ha  grintod  6ob- 

trary  to  the  freedom  of  trade  in  thara  MtotoMa 
meotaoned,  prove, 

1.  That  such  patenta  bavn  been. 

8.  That  they  did  foreaea,  and  provkM 
against,  those  that  wouM  be. 

The  proviso  in  theaututoaf43  Elis.  cap, 
1.  sect.  9.  shews  also  that  asonopohes  were 
granted ;  but  so  for  were  they  from  receiving 
any  allowance  or  approbatioo,  that  that  statute 
that  was  made  in  ttie  end  of  her  reign,  for  con- 
firmation of  the  queen's  granta  by  aspeeial 
proviso,  does  except  and  provide  that  it  smrald 
not  extend  to  make  good  any  letten  patent 
that  did  concern  any  licencea,  powera  or  pri« 
vilegcb,  commonly  called  monopolies. 

llie  statute  of  MouopoKra  and  thia  statnta 
sufficiently  shew,  that  there  wen  such  granto 
and  tluLt  they  were  not  allowed }  so  that  even 
in  queen  Blizabeth's  time,  and  during  her 
reign,  divers  such  granto  it  aecms  bad  Ikmi 
mi^e.  But,  my  loA,  if  so  be  thera  had  never 
been  any  judicial  allowance  in  timcapaat  for 
any  sole  trade,  or  sole  buying  or  selling,  thoMrfi 
there  have  been  in  all  timea  such  gfrants  made, 
yet  that  will  be  no  argument  that  they  were 
good,  bat  on  the  contrary;  and  Anther  the 
practices  of  theae  companies  hare  been  to  the 
contrary,  tiU  within  late  yearn;  no  soletrnde 
prartised  among  them. 

But,  my  kwd,  on  the  contraiy,  since  that 
patento  have  been  ao  granted,  since  that  there 
IS  no  judicial  aUowaoea  of  such }  I  wooM  ap- 
peal  to  them  to  sheir  whether  there  has  bee«i 
any  practice  of  theip  things.  1  do  not  auppoae, 
battbatinTuifayaadBmhaiy,  persona  bav« 
traded  that  hpr9  i|to  boen  IfowM  by  the  eai^t 


ud  tkiBt contiimlly  in  all  tinM;  but 
ym  I  think  no-body  will  find  any  judicial 
opinioothat  hat  bean  giTen  againit  tnem  fbr 
it,  €v  that  ever  anv  sooh  aatcnt  was  of  force 
to  iiwli  Mil  the  subiecta  freedom  of  trade  in 


My  laid,  I  am  apt  to  think,  that  the  gnniM 
to  thioae  Comnanitt,  that  is  the  Tnrkey-Com- 
panyythoBarbarY-Company,  andthe  Russia^ 
Comoany, are  line  to  thiit  of lole trade;  but 
yeiii  it  never  haa  been  practieed  to  retrain 
iMliera  m  thia  manner,  it  ia  rather  an  argument 
ngaiaitthem  of  the  other  aide  ;  hut  th^  have 
Bover  dealt  thus,  nor  used  the  clause  of  pro- 
lubitioB  ai  thcee  men  do.    For,  my  lord,  who- 
efer  thinkt  to  make  any  conclueion  for  the 
piaawfetien  of  such  a  eole  trade  by  a  Company 
with  a  leitraint  of  othera,  because  snch  patenta 
and  charters  have  been  ppranted  to  other  Com- 
panieSv  will  have  bat  little  reason  so  to  do,  if 
Be  coAsider  what  a  diiferene^  there  ia  between 
this  Company  sad  them :  for  my  lord,  these 
cempaniea  did  never  set  up  for  a  sole  trade, 
thea^  there  be  such  wordsm  the  patents,  they 
noMr  nsed  them,  but  have  always  used  their 
tradeqnite  contrary,  and  in  another  method  in 
a  cammfndable  way,  and  I  think  in  a  legal 
way ;  but  not  so  aa  to  warrant  any  thing  of 
thia^  that  is  here  pretended*    Therefore  if  vour 
lordship  plesse  to  give  me  leave,  I  would  ob- 
serve tne  difierence  betwixt  the  way  of  trading 
that  those  other  companies  have,  and  the  trade 
of  the  East-India  Company,    The  companies 
of  Turkey,  Barbery,  Russia,  Mnscovy   and 
HaflBAuigb,  nor  any  other,  tiU  of  late  years, 
did  ever  trade  with  a  juint-stock;   but  the 
members  of  the  said  Company,  ei'cry  man 
used  hin  own  trade,  bought  and  sold  his  own 
oomraodity,  used  and  employed  his  own  factors 
and  servants ;    and  the  Company  took  some 
care  to  semi  out  a  consul,  or  some  one  to  he 
their  ag^t,  to  preserve  ibe  trade,  and  by  small 
imposts  upon  the  commodities  traded  for,  to 
provide  tor  such  officers :    which  imposts  or 
assessments  wei«  made  by  by-1a\TS  and  regu- 
lations amonjr  tlieinselvcs.     1  hey  take  care  the 
markets  shall  not  be  over-clogged  by  the  cbm- 
modities  they  send  out,  which  they  do  also 
by   their  own  orders  and  by-laws' that  are 
made  anMNie  themselves;   th^    only  order 
what  ships  snail  go,  but  leave  the  particular 
members  of  the  Company,  every  nMn  to  send 
what  he  will  upon  his  own  account,  and  appoint 
who  he  will  to  be  his  factor,  and  to  brmg  over 
what  commodity  he  |deases:    they  trade  not 
upon  any  joint-stock,  or  the  slock  of  the  body 

Citic.  'if  you  deal  with  any  of  them,  yen 
>w  the  particnilar  person  you  haw  to  deal 
with:  no  man  is  refuHcd  tobe  uf  their  Com- 
pany, that  has  a  mind,  paying  some  small 
sum  of  money  for  his  treedoro ;  and  whoever 
k  of  tlie  Company,  lias  a  vote  in  ordering  the 
aftirs  of  the  Company.  But  now  you  of  the 
East- India  Company  ingross  the  sole  trade 
ktothe  boily  •  politic ;  you  have  ajoint-sloek, 
every  man  whether  merchant  or  net,  if  he  can 
buy  auch  a  share  in  their  stock,  is  oClMr  Gom- 
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pany.  The  Committee  managa,  and  the  ml 
must  submit  to  theiif  pleasures  aad  dilitributkm: 
these  fow  of  them  which  have  the  moat  sharea, 
have  the  disposal  of  the  whole  stock ;  no  mem- 
ber trades,  fawiys  or  sells,  pr  hu  any  thing  that 
he  caUs  hia  own,  but  only  such  a  share  m  the 
stock :  you  suffer  not  tne  members  to  trado 
with  their  own  money,  at  their  own  discrslioBy 
or  to  employ  whom  they  plesM,  this  yea  do 
not  do ;  you  suffer  no  man  to  have  a  tola 
among  you  (and  your  letters  patent  have  aodi 
a  oloiMe  that  none  shall)  but  he  who  has  500/. 
stock  X  which  5001  no  man  can  aQquire,  umm 
less  he  pays  14/.  or  151  for  it,  two  and  half 
per  cent,  or  some  great  sun.  8e  that  by  tho 
very  foundation,  they  can  have  no  mare  per- 
sona in  their  Company,  than  they  that  haw 
500/.  shares;  and  theseshares beiog sngrosaad - 
into  fow  hands,  they  have  all,  andcairtheas* 
sdves  the  Company.  8o  that  man  that  will 
not  be  deoeived  by  words,  but  disttngaiih 
things  different  one  firom  another,  will  dis- 
tinfluish  between  one  company  and  iooMly, 
and  another ;  who  are  ingrossars,  monopoioen,' 
and  who  not 

The  Turky  Company  and  the  reat  like  it^ 
may  be  truly  said  to  be  managers,  regulators, 
ana  improvers  of  trade.  Thev  have  no  jeiot- 
stock  that  they  trade  upon,  they  inmm  noty 
they  admit  every  man  that  witf,  to  be  free  of 
theur  Company,  to  trade  with  bis  own  meney, 
hb  own  credit,,  and  buy  and  sell  his  own,  and  to 
employ  whom  he  pleaseth ;  and  none  among 
them,  under  pretence  of  eovemment,  regulatioB 
and  preservation  of  trade,  makes  unreasonable 
advantages. 

But  this  invisible  East- India  merchant,  the 
body-'poUtic,  covers  and  countenancsa  aomo 
few  men  among  them  to  iugross,  buy  and 
sell  at  their  own  rates,  and  that  exdnde  all 
others  for  the  great  and  excessive  advantages 
of  the  few. 

The  other  companies,  as  the  Turky  Com- 
pany, &c.  have  not  any  sole  buying  or  sclliug, 
nor  exercising  any  sole  trade  or  ingrossing. 
Every  member  of  these  companies,  which  are 
a  multitude,  and  every  one  that  is  not,  may, 
if  he  will,  be  a  member,  and  no  asan  is  ex- 
cluded. 

Bat  this  Company  is  quite  contrary,  and 
therefore  (if  ever  any  was^  are  great  ingrooMrs 
and  monopolizers  of  traae.  I  do  not  ai]gno 
n%vr  Sjieak  agninst  Companies,  nor  regulating, 
nor  managiiijif  trade,  which  was  the  true  in* 
tent  of  the  ]>atent ;  such  as  I  have  mentioned, 
and  is  virtuously  and  eommendobly  practised 
in  the  f^rrat  Companies  of  Turky,  Muscovy, 
]lamlrarL>-h,  and  otbrrs;  where  the  merobera 
of  the  Companies  trade  upon  their  own  parti- 
cular stock  and  estatea,  and  no  merchant  hin- 
dered or  ilenied  to  be  a  member,  that  desires  it, 
paying  its  onNnanr  foca  of  sdmisKion :  but 
against  the  invisibie  merchant,  this  politic  ca- 
pacity tradinfr  in  joint -stock. 

Suppose  a  like  patent  to  anyone,  or  two,  or 
tfwea  men,  foimars  or  partners  in  their  private 
c»paaity  af  thia  aolo  trado  i  and  they  bad  the 
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nantg^nwiit  of  tt,  tnd  hereby  Mwnori  of 
tmek  Taat  wisaMi  and  mereliaiioiie :  What 
ifonld  this  pfllitic  body  (ImeaB  thepriDdpal 
membm^  for  the  body  ouinot  thnlc  or  have 
Mose)  judgv  of  tbis  ? 

Perliape  yount  m  ranch  woisc ;  there  a  mtn 
ihould  knoir  with  wliun  he  dealt,  who  were 
li^dehlora,  and  how  to  come  at  theni;  biit 
dealing  with  vou  it  a  kind  of  dealioff  with  api- 
MtataniaviiitlMe  body,  only  BubuKtiaip  in  Intei' 
imntia  Legis.  Therelore  bdng  ko  unlike  the 
otner  Coinpaotee,  /uid  so  contrary  to  theia,you 
haT«  no  GOimtenance  from  then ;  but  though 
Ihcy  are  guud  and  commendable,  you  art  in- 
grusMTK  and  monopolism. 

Thi»  vhewB  the  fpneat  and  vast  differenoe  be- 
tween the  one  and  the  other ;  this  shews  that 
you,  that  are  the  £ast^  India  Company,  have 
the  sole  trade  as  a  Company;  and  whocfer 
buys  in  roanr  stocks,  has  as  many  Totns  as  he 
has  dOO/.  in  the  stock. 

There  is  no  sncli  thinf|[  in  any  other  Com- 
nany,  but  quite  otherwise  in  all  those  respects ; 
but  hereby  it  comes  to  pass,  that  he  that  has 
so  many  shares  in  the  stock,  has  an  absolute 
power,  l)y  liafini^  so  many  voles. 

The  inVisible  body  or  rorporatkm  perhaps 
trade  for  1,000,000/.  per  ann.  they  g«t  into 
their  hands  to  sell  7  or  800,000/.  worth  of  mer- 
chandize at  a  time ;  the  three  last  sales  they 
made  come  to  1,800,000/.  nobody  bath  these 
&-ommudities  but  tliey.  Is  tbis  trading,  and 
no  ingrossinif  or  niono|ioliaing  ?  It  is  their 
wonderful  ^  irtue  then,  hatred  and  contempt  of 
rtcbes,  that  makes  tlicm  not  to  raise  and  in- 
crease values  snd  prices,  and  be  as  rich  as  they 
please,  if  they  ilo  not  do  it.  Noer  was  there 
Much  an  instance  of  so  forest  trade  in  Engftand, 
but  none  of  your  members  buys  or  trades  at  all ; 
any  uiau  among  yuu,  whether  be  be  merchant 
or  not  merchant,  citizen  or  {(fentlciuan,  or  what 
he  will,  if  he  lias  a  stock,  his  stock  troesbv  this 
joint- trade,  but  it  is  a  few  men  that  mauai^ 
|hc  whule  OS  tlii-y  see  best ;  no  man  employs 
ships  or  workmen  i\s  he  thinks  most  ouii%'e- 
oient ;  but }  ou  ni-e  oiw  i^i^cax  trailer  in  this  vast 
trade,  which  is  imlcfii  one  quarter  psituf  the 
trade  of  the  whole  vuild. 

My  lord,  \hn  bein;^  then  the  ffrcat  difTerenee 
between  tlus  trade  by  u  joint -stock,  and  in  the 
Company  as  a  body  politic,  which  is  but  as 
one  entire  person,  havinff  the  trade  entire  to 
himself,  and  the  trade  ot  particular  members, 
under  orderly  recrnhitions  : 

It  is  quite* a  different  and  distmct  thin^  fnun 
any  thing*,  in  any  of  the  other  Companies,  that 
thev  would  be  likenetl  unto  to  obtain  their  own 
euils  :  iwr  is  there  any  reason  to  make  them 
like  one  another,  for  tlie  whole  matter  ia  earned 
on  distinct  in  both  ;  the  one  is  a  sole  traile  by 
a  body  politic,  the  other  dispersed  through  tli'e 
members,  according  to  their  own  discretion  and 
occasion,  under  regulation.  No  man,  if  he 
comes  into  the  East-India  Company,  can  trsde 
among  you,  or  vote  among  you,  unleBs  he  have 
600/.  stock ;  and  if  he  do  not  oome  in,  (since 
it  is  acxwcdiog  to  your  constitatioQy  Aat  crery 


man  shauld  hava  as  many  voles  as  he  hv  600/.) 
his  votu  is  like  to  do  hiw  little  good,  if  ■ome 
Aw  men  in  tha  Company  agsee  against  it. 

And  besides  this,  my  lord,  in  thaTvrky 
Company^  where  they  uada  as  distinct  laem- 
bers,  every  man  knows  bis  creditor  and  his 
debtor,  hnranse  thty  deal  in  their  oatural  ca- 
pacities; but  yan  trading  IB  oapacilyQf  a  body 
poUtic,  erery  nwa  that  trades  with  you  has  a 
creditor  or  a  dsbtor,  he  knows  not  whom. 

And  it  ia  a  giealmMchieT,  whan  persona  know 
not  how  to  sua  or  how  to  deal  vritk  tlicm  ;  for 
take  them  all  a-part,  they  are  as  just  and  as 
good  people  to  deal  with,  as  can  be ;  but  take 
taem  timtber  as  a  body,  what  more  hard  to 
deal  with  than  a  corpocatam  f 

My  lord,  we  have  seen  the  instance  of  these 
thinjgi  in  this  Company,  in  a  iiew  days  they 
having  so  great  power,  that  none oooU  contend 
with  them,  and  soon  alter  so  invisible,  as  well 
as  low  that  no  dun  can  find  them.  This  wc  all 
know  very  well,  my  lord ;  and  1  inslsnee  in 
thia  to  show,  that  whereas  they  would  be 
likened  Ui  other  companies,  whitib  were  created 
for  the  uneservation  and  benefit  of  trade ;  and 
the  members  of  it  are  under  the  rugolatioo  and 
government  of  the  Company,  but  boC  as  you 
are ;  they  are  traders,  your  members  are  none, 
you  are  only  the  body  politic,  the  inti&ible 
merchant^  that  no  one  knows  where  to  fiml; 
and  a  body  pohtic,  in  judgment  of  law,  has 
neither  soul  nor  conscience,  and  yet  fiusooth  ai « 
traders. 

1  only  instance  in  these  thines,  to  shew  that 
signifies  nothing  which  you  did  insist  upon, 
that  there  are  other  companies  finr  trade ;  for  I 
say,  that  tliey  are  good  and  regubur,  aad  not 
monopolisers,  for  they  do  not  trade  in  auch  a 
manner  by  sole  buying  and  sdling,  but  every 
one  trades  as  a  partirular  merchant  ^  but  you 
are  othenrise,  your  body  politic  is  the  sole 
merehsnt,  and  none  of  your  members  can 
trade,  unless  a  particular  servant,  periMpa  to 
save  charges,  you  give  him  leave  %o  buy  or 
deal  in  some  htths  ttings;  but  all  others  arc 
quite  excluded. 

3Iy  lord,  having  thua  shewed  yon  the  way 
of  their  trade  in  solo  buying  snd  sole  sdUng,  I 
sliall  now,  in  the  next  (lUce,  come  to  tbe8tatiite 
of  MonoiMilieM,  which  is  the  statute  of  21  king 
James,  cluip.  9.  and  1  liope  1  shall  plainly  ahew 
y uu,  that  they  are  h  ithin  the  wonb  and  mean- 
ing ot  that  statute. 

Uy  that  statute,  my  lord,  it  is  enacted,  *  That 

*  ail  moiio|)o1ies, commissions,  giants,  licences, 

*  charters  and  letters  [latent  granted,  or  to  be 

*  grsnted  to  any  particular  persons,  boflies  po- 
^  litic  or  cor|Mirate,  of,  or  tor  the  sole  buying, 

*  selling,  making,  working,  or  using  ol  any 

*  thing  within  this  realm  ;  and  ail  proclaiua* 

*  tions,  inhibitions,  restrauits,  warrants  of  as- 

*  si><thnce ;  and  all  other  matters  and  things 

*  wimtsoever,  tending  to  the  imputing,  ereci- 

*  ing,  strengthening,  furthermfr,  or   counte- 

*  naucing  &  same  contrary  to  the  laws  of  this 

*  reairo,  are  and  ilwU  be  utterly  void  and  of 
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'And  tbtt  ftll  penoMf'bndiet  politio  aad 

*  owpocftley  which  now  tre,  or  hercftfler  shall 

*  be,  shall  stand  and  be  disabled  to  have,  use, 

*  exercise,  or  put  in  use  any  monopoly,  or  such 

*  eominission,  jgrrant,  licence,  charter,  letters 

*  palSDt,  proclamations,  inhibitions,  restraint  or 

*  other  natter,  or  thmgtendinff  as  i^oresaid;  or 

*  any  liberty,  ponrer  or  tacuTty,  f^roimded  or 
'  pretended  to  be  grounded  upon  them.* 

Then,  my  lord,  there  follows  the  daoset  of 
forfiBtore  of  treble  damages  to  the  party  grieved, 
by  the  usmgofany  such  monopoly;  thai  there 
is  the  clause  about  new  iuTentions  and  some 
ether  things;  then  comes  the  Proviso  ooncem- 
ing  Corporations,  of  whiefa  some  nse  being 
made  in  this  case,  I  shall  crave  leave  to  con- 
aider  it  distinctly. 

Provided    also,  and  it  is  hereby  enacted, 

*  That  this  act,  or  any  thing  therein  contained, 

*  ahall  not  in  any  wise  extend  or  be  pngudicial 

*  to  the  CHy  of  London,  Sec  or  any  corporation, 

*  company  or  fellowship  of  any  art,  trade,  oc- 

*  cufMitiun  or  mystery,  or  to  any  companies  or 

*  societies  of  merchants,  withm  the    realm, 

*  erected  for  the  maintenance,  enlar^fiug,  or 

*  ordering  of  any  trade  or  merchandise ;  but 

*  that  the  same  charters,  corporations,  oompa- 
J  nies,  fellowships  and  societies,  and  their  liber- 

*  des,  privileges,  powers  and  immuniti^  riiall 

*  be  and  continue  of  like  force  and  effect,  as 

*  they  were  before  the  making  of  tliis  act,  and 

*  no  other,  any  thing  in  this  act  to  the  contrary 

*  notwithstandiD^.' 

The  next  Proviso  extends  to  Patents  granted, 
or  to  be  granted  for  printing,  making  of  salt- 
petre, and  offices,  which  do  not  concern  the 
in  questioD 


By  the  description  of  a  Monopoly,  which 
I  have  before,  out  of  my  lord  Coke,  stated 
and  expressed,  this  sole  trade  granted  to  you, 
and  tbe  exclusion  of  all  other:!,  is  a  Mo- 
nopoly within  that  description,  as  1  have  be- 
fore shewn  that  their  charter  is  directly  con- 
trary to  this  Act.  My  lord,  first.  That  they 
ere  within  the  enacting  clause  of  this  Act; 
this,  I  think,  l)y  comparing  what  Uiey  claim 
with  the  enacting  clause  will  plainly  appear. 
I  need  not  now  stand  so  much  upon  the  word 
Monopoly,  whether  by  what  I  have  said,  I 
have  proved  them  a  Monopoly  or  no ;  but  by 
the  other  words  of  the  statute,  supposing  that 
word  monopoly  was  out  of  the  Act,  yet  they 
are  within  it :  for  the  Act  of  Parliament  having 
the  words  of  sole  selling,  or  sole  buying,  or 
sole  using  of  any  thing ;  if  they  have  the  sole 
buying  or  sole  sdliug,  or  sole  using  of  this  trade, 
then  the^'  are  most  plainly,  I  think,  within  the 
enacting  words  of  this  act  ofparliament. 

Now,  my  lord,  that  their  Charter  is  directly 
contrary  to  the  enacting  words,  I  must  also 
therein  refer  myself  to  the  words  of  the  charter, 
which  has  sole  buying ;  for  all  others  are  pro- 
hibited so  much  as  to  come  and  go  from  and  to 
the  East- Indies  without  their  licence.  It  has 
also  sole  selling ;  for  all  others  are  prohibited 
to  import  any  commodity  from  thence  iuto  the 
realm ;  and  they  cannot  sail  thenif  except  tbey 

YOL.  X. 


limport  them.  They  have  likewise  the  sole 
using ;  for  they  have  granted  to  them  the  sole 
trade,  which  includes  all  buying,  selling,  sole 
using,  that  appropriates  all  to  themselves,  aiid 
excludes  all  others. 

How  then,  my  lord,  can  any  man  read  this 
act  of  parhament  and  their  charter,  and  com- 
|>are  them  together,  but  he  must  at  the  same 
time  conclude,  that  their  charter  is  pootrary  to 
what  is  enacted  there?  FortheactofparUamsot 
does  say.  That  all  lettm  patent  granted  to  any 
person,  or  body  j^itic,  for  the  scSb  buying,  sole 
selling,  or  sole  uainaany  thing,and  all  prodama- 
tions,  restraints  and  inhibitions  to  the  eontraij, 
and  all  other  matters  and  things  touohing  there- 
unto, are  contrary  to  law,  and  utteriy  void,  and 
of  none  eflfoet ;  why,  then,  they  have  by  their 
grant,  the  sole  buying,  sole  selling,  and  sole 
using  of  this  trade;  therefore  they  are  quite 
contrary  to  what  is  the  enacting  words  of  thie 
act  ofparliament  Then,  my  lord,  if  they  are 
contraiy  to  the  enacting  clause  of  the  act,  then 
their  h^[M0  most  be,  that  they  are  saved  by  the 
proviso. 

My  lord  Coke,  in  his  comment  upon  this 
act  in  3  Inst.  18S.  does  say  this  Act  is  forcibly 
and  Tehemently  penned  for  the  suppression  of 
all  monopolies ;  and  the  word  *  sole  using,'  ia 
there  said  to  be  so  general,  as  no  monopoly  can 
be  raised  but  will  be  within  the  reach  of  this 
statute. 

The  word,  *  any  tiling,'  shews  also  the  ge* 
neral  scope  and  intent,  that  nothing  should  be 
excluded  that  was  a  monopoly :  for  monopolies, 
in  times  past,  were  ever  without  law,  but  never 
without  mends.  And  if  it  be  so  penned  for  the 
suppression  of  all,  it  ought  to  have  a  large  anit 
general  construction. 

Ohj.  But  then  let  us  see  whether  they  arci» 
the  saving  of  this  Proviso. 

The  Proviso  excepts  charters  to  Companiea 
or  societies  of  mercbante  vrithin  this  realm, 
erected  for  tlio  maintenance,  inlargement,  o» 
ordering  of  trade  or  merchandize. 

Resp.  This  Proviso  extends  not  to  thiy 
charter,  or  any  letters  patent  tliat  were  not  al 
the  time  of  the  making  of  this  act ;  and  that  is 
the  first  thing  that  I  offer,  why  they  are  noi 
within  the  reach  of  the  Proviso.  Because  this 
Proviso  does  not  extend  to  any  letters  patent 
after  the  act  dT  parliament  made,  but  only  the 
letters  patent  before.  For  tlie  Proviso  says, 
'  It  shah  not  extend,  or  be  pr^udicial  to  any 
*  town  corporate,'  concerouig  any  charter 
granted  to  them,  &c.  or  customs  used  by  them, 
or  to  societies  erected  for  tbe  maintenance,  in- 
largement  or  ordering  any  trade  or  merchan- 
dize. This  does  extend  to  those  that  were 
granted  or  erected  at  the  time  of  the  making  of 
the  act ;  and  there  are  no  words  of  saving,  for 
any  that  should  hereafter  be  erected.  And  the 
word  hereailer  would  as  well  have  been  ia  tlie 
clause  of  saving,  as  in  the  enacting  ckluse,  if  it 
had  been  intended.  But  the  foUowin^  words, 
concluding  this  Proviso,  shew  it  fartber  ;  for 
the  Proviso  goes  on,  and  says.  That  the  same 
charters,  customs,  corpontioDs,feUowshipaaBd 

SF 
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bavtt  expressed  it  in  ymir  declaration,  *  totum,. 
'  integrum  ct  snluni  Commerciiini  ct  Nr<;o. 


■ocicties,  and  ihcir  liberties,  &c.  lihall  be  and 
continue  of  such  force  and  effect,  as  tliry  were 
before  tlie  niakiuf?  t»f  this  act,  and  no  otber. 
Tbis  shews,  that  that  which  is  within  the 
}^\iso,  was  tiial  which  was  before  the  makint; 
of  the  act  only  ;  and  this  governs  and  con- 
cludes the  fibole  Pro\i80.  Now  that  oidy  ex- 
temlbg  to  those  that  then  were,  and  to  leave 
them  as  tbey  were,  to  leave  their  rbarters  and 
Companies,  their  powers  and  nrivilegf.'S,  in  the 
ume  state  and  condition  as  they  were  bi-fon^ 


'  tiationem  habere,  uti  et  gauderc ;'  and  to 
exclude  not  only  all  strangers,  but  all  your 
oun  members,  to  hare  any  distinct  orseparatft 
trade  npnn  his  own  account,  except  a  little 
to  pay  and  excuse  you  of  chains,  and 
thereby  ingross  all  that  vast  Quantity  of  mer- 
chandizes, the  many  hundred  tiiousand  pounds 
worth  you  bring  in  or  carry  out.  In  whom 
is  the  property  !**  In   the  corporation.     Who 


the  act,  can  neier  haie  any  reference  to  what  j  buys  and  sells  all  ?   Tlie  corporation.    Who 
ahonld  be  at^.  •  are   the   debtors  for   the    money    that  buys 

Tliebeginningof  the  Proviso  snys,  this  act!  and  provides  theseinercliandir.es?  The  bocty 
■hall not prrjudice them  :  the conchision  says, '  politic,  the  coqioi-ation,  the  invi«ihle.lKMl\'. 
tbey  shall  be  as  tbey  were  befon*  the  act  was  |  U  ho  shall  be  sued  for  all  these  debts  ?  Thu 
*  made  ;  tberefure  they  must  have  had  a  being  I  ImvIv  politic  ;  sue  them  as  you  can,  they  will 


before  the  ad,  Imt  no  words  herein  extend  to  | 
those  that  then  bad  not  a  being. 

And,  my  lord,  the  next  Proviso  for  printing, 
nlt^petre,  offices,  &c.  that  is  to  this,  further 
thews  this  to  be  the  meaning  of  this  Proviso ; 
ibr  lliat  ejcpres&l^  provides.  That  tbis  act,  or 
any  thing  therem  contained,  shall  not  extend 
.  to  any  grant  or  privilege  heretofore  made,  or 
herenfler  to  be  made,  of,  for,  or  concerning 
printing.  If  then,  the  former  clause  had  in- 
teniled  to  include  any  letters  patent  that  were 
after  to  he  granted,' it  would  have  had  these 
lionls,  *  To  oe  granted  as  well  here  as  in  the 
*  clause  that  comes  allerwards.' 

But,  my  lord,  suppose  this  not  to  be  a  suffi- 
cient answer  to  this  Proviso,  but  that  this  Iht>- 
viso  shall  be  construed  to  exteml  to  companies, 
chiirters,  privileges,  and  immunities,  granted 
mfter  this  act ;  yet  the  plaintiffs  are  not  \«'ithiii 
fliis  Proviso,  nor  the  aaving  of  it :  for  it  ex- 
tends oiilv  to  companies  that  Hrc  for  the  main- 
tenance, Inlargvment,  or  onlering  of  any  trade 
or  merchandize,  and  to  their  |H>wers,  Vc.  that 
tbey  have  to  that  end  not  two  companies,  that 
are  erected  to  have  a  sole  trade  hv  a  joint  stock, 
or  stock  of  the  corporation,  to  exclude  all  others 
from  having  any  tning  to  do  in  tlint  trade.     It 


either  be  too  great  and  too  rich  to  contend  with, 
or  else  in  that  condition  as  you  know  not  how 
or  where  to  have  them. 

An  invisible  body,  subsisting  only  in  intel" 
ligentia  iegitf  a  body  politic  without  soul  or 
conscience,  as  the  law  says  it  to  be. 

We  have  seen  them  in  a  year's  time,  in  both 
these  qualifications,  so  great  as  scarce  any  man 
would  contend  with  them,  so  invisible  at  ano- 
ther time,  as  a  dun  would  scarce  find  them  ; 
this  surely  cannot  be  for  the  maintenance  or 
inlargemcnt  of  trade,  to  doa!  with  I  know  not 
whom,  where  no  security  or  person  subsists. 

It  is,  indeed,  for  the  muintenanco  of  tb« 
Company  V  tratle,  to  enable  soine  of  them  to 
get  10  or  2(),0()()/.  per  annum  by  it,  and  to 
keep  this  Tast  trade  in  a  few  hands.  But  surt 
that  is  not  of  the  trade  the  l^viso  intends ; 
restraining  to  the  IkhIy  [wlitic,  i^hicli  is  but 
one  person,  or  many  iii  partnership,  is  quite 
contrnrv  to  the  cufanrenicnt  of  the  Proviso 
mentionctl.  And  tiicrcrore  to  say  you  ar« 
within  thr  saving  by  this  l^^viso,  a  company 
rre«;ti.il  l^r  the  in:ii n't r nance  and  in1ai|venieiit  ot 
trade,  when  yon  restrain  all  but  yourselves  to 
trade,  seems  to  l»e  a  contradiction. 

And  for  the  tbl lowing  words  in  the  Proviso, 


does,  and  reasonably  may  beintende<l  tofxtciid  '  Or  onlering  of  any  trade  or  merchandize  ;'  if 
to  all  com|ianie8  that  are  for  the  maintcnanco,  I  you  any  you  are  saved  withi;^  the  extent  of 
increase,  and  well-ordering  of  trade  ;  as  the  |  tliese  words,  then  you  miistntake  a  construc- 
Turky  com|)any,  the  Musco\y  company,  the  I  tion  of  these  word's  in  this  sense  : 
Bussia  company,  and  Hambontu^b  company  ;  i  That  ordering  trade  or  merchandiKC,is  ex- 
•nd  those  that*l  have  been  spi>akiu|Lr  of,  that  eluding  all  others,  and  tuking  the  whole  to 
traile  not  as  bodies  |>olitic,  or  a  joint  stiH'k,  1ml 


every  merc^hant  that  will,  may  be  thereof  a 
member,  and  every  member 'thereof  trailes 
tipon  his  own  private  stock  and  account  ns  a 
merchant ;  but  not  to  this  company,  who,  in- 
stead of  ordering  tbc  trade,  cndeavoiti-  to  bring 
the  sole  trade  unto  tbcmsi'b  es 
'  Therefore,  my  lord,  these  arc  the  companies 
that  are  within  the  exception  sa^ed  from  the 
penalties  of  this  act ;  bat  we  nmst  be  as  siUy 
as  the  infidels  they  deal  with  in  these  matters 
n<»t  to  distinguish  ijetwixt  these  i-orporations, 
and  their  management  and  yours ;  tbey  exclutle 
none  from  trade,  thf-y  trade  not  in  a  |>olitic  ca- 
pacity, in  a  >4olf  stock,  but  every  man  is  a 
trader  upou  liis  own  pecidiar ;  but  \'0u  take 
vpoa  you  in  your  politic  capacity  as  you 


ourselves.     A  most  cxcollrnt  ordering  that  is  \ 

Dut  the  seusg  of  these  words  io  the  Proviso 
is,  to  save  to  the  corpoiations  and  fdlowsbips 
of  arts,  trades,  occupations  and  mysteries,  and 
to  companies  uf  mcrrhants,  th'b  |iowers  and 
authorities  that  they  had  for  the  maintenance, 
inlargrment,  or  ordering  of  trade  ; 

By  taking  care  that  commodities  were  ho- 
nestly- and  rightly  made,  witliout  fraud  or 
deceit,  K»  to  tlie  goodness  or  excellency  of  the 
commodity,  or  deceit  in  tlieir  measures  or 
quantity ; 

That  the  servaals  and  younger  sort  wers 
honestly  and  industriously  educated  in  their 
tnules  and  mysterieB,  by  the  masters  and  eider 
sort ; 

To  pbca  and  kasp  good  order  and  dtconttti 
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MDoogst  those  of  the  same  m^ster^  and  trade; 

For  assembling  aud  coiwaltiDsr  for  the  C9m- 
■lOD  good  and  management  of  tneir  respecti? e 
tfadea  and  employments. 

This  is  that  which  the  Prof  iso  excepts  and 
provides  tor,  not  for  a  sole  trade  in  a  company, 
u  a  joint  stock,  excluding  all  others,  as  tnis  is. 

For  the  same  exception  is  also  fur  the  manu- 
factures that  are  mentioned  just  before,  tn  new 
inventioiis,  and  the  society  of  any  craft  or  myt- 
tery :  these  also  are  under  the  exoeptaoo, 
wbicB  does  still  expound  them  to  be  meant  of 
that  re^iar,  due  order  and  gO¥emment  in 
oMopames,  for  the  due  regulating  of  trades 
and  mysteries,  that  is,  by  making  By-laws  to 
take  care  that  their  wares  be  well  aodsubstaD- 
iiaUy  made,  that  the  younger  sort  be  obedient 
to  the  elder,  and  the  elder  instruct  the  younger, 
and  not  oppress  thtm.  These  are  the  laws 
littt  they  have  power  (and  it  is  fit  thejf  fhouM 
have)  to  make  Ibrthe  management  and  increase 
ef  trade.  Bat  to  have  a  sole  power  over  trade, 
and  an  interest  in  it  by  a  joint  stock,  to  ingross 
k  into  one  man's  hands,  or  into  the  hands  of  a 
hody  politic,  which  is  but  as  one  person  in  law, 
and  in  this  manner  to  trade  under  the  pretence 
of  order  or  good  government ;  th'is,  under 
favour,  was  never  meant  or  intended  by  thte 
exception  in  this  act.  Therefore  that  which  I 
liave  before  expressed,  is  the  sense  and  mean- 
ing of  this  Proviso,  aud  not  tlie  having  the 
sole  trade  excluding  all  otheri,  as  here  is  en- 
deavoured and  designed  to  have. 

My  lord,  in  the  Taylor  of  Ipswich's  Case, 
11  Co.  54,  that  company  of  taylors  made  a 
by-law  to  exclude  taylors  from  exercisiug  or 
using  their  trade  within  the  town  of  Ipswich, 
unles  they  present  themselves  to  the  master 
and  wardens  of  the  company,  and  three  of 
them  admit  them  to  be  sufficient  workmen, 
and  proved  they  have  served  seven  years  at 
least  as  apprentices,  and  then  admitted  by  the 
master,  and  wardens,  and  company  ;  and  if 
any  did  offend  in  any  part,  they  should  forfeit 
so  much  to  the  company.  In  this  case  there 
seemed  to  be  a  good  end  and  meaning  to  ex- 
clude insufficient  workmen,  and  to  encourose 
good  ones  ;  a  good  order  one  might  thiiuc. 
Yet  so  zealous  and  careful  were  the  judges 
then,  lest  under  any  pretence  they  should 
exclude  men  from  tneir  lawful  trades,  that 
they  adjudged  this  a  void  by-law,  as  tending  in 
the  purview  of  it,  to -restrain  men  of  their 
freedom  in  using  their  trades,  and  introducing 
oppression  of  the  young  tradesmen  bv  the  old 
and  rich  tradesmen,  and  to  subvert  the  liberty 
the  law  gives.  And  in  that  very  case  it  was 
e4iudged,  fo,  54.  That  ordinances  for  the 
good  onler  and  government  of  men,  of  trades 
end  mysteries,  are  good ;  but  not  to  restrain 
any  in  their  lawful  mystery.  Norrts  and  Stap*s 
Case,  Hob.  211,  to  the  same  purpose. 

Therefore,  my  lord,  this  is  the  sense  and 
tara ning  of  that  exception  that  is  in  the  Statute 
of  Monopolies,  Thai  it  saves  such  aa  were  for 
tiwordenng  of  men  in  their  trades  and  good 
yfimiffBtibuUKU  to  enahbBecoipofitioii.lo 


have  a  sole  traale,  to  hinder  or  exclude  otiierv 
from  using  it.  That  is  the  true  sense  of  the- 
Proviso:  but  for  the  other  sense  that  they, 
would  have,  it  is  the  way  to  make  it  the  most 
repugnant  and  contradictory  act  that  can  be  : 
for,  my  lord,  to  shew  that  it  is  so,  give  me 
leave  to  compare  them. 

The  sense  tbey  would  have  is,  that  it  shoukl- 
save  to  bodies  politic,  the  having  the  sole  buy- 
.ing,  selling,  and  using  any  merchandize  or 
trade,  as  a  corporation,  that  soch  should  be 
excepted  out  01  this  act. 

Now  let  us  compare  the  Proviso  with  tbe 
enacting  clause,  and  taking  the  Proviso  m  that 
sense  they  would  have  it,  that  a  body  politio 
may  have  the  sole  buying  and  selling,  or  usmg 
any  merchandise  or  traie,  aa  a  corporasioB  a 
then  the  enacttnff  part,  with  the  Pkoviao,  witt 
Eun  thus,  enacted.  That  letters  patent  to  ainr 
person  or  body  poUtio,  for  the  sole  buy  ing,  am 
making  or  using  of  any  thmg  within  this  reaho^ 
are  contrary  to  law,  and  void ;  and  no  body  po« 
litic  shall  be  capeble  of  having,  liiinff,  or  ever* 
cising  of  any  such  letters  patent,  inhibition  or 
restraint,  provided  that  bodies  jiolitic  may  have 
the  sole  buying,  selling,  and  using  of  any  trade 
or  merchandize. 

Is  there  any  thing  can  be  put  in  words  an^ 
terms  more  contradictory  than  this  is?  and 
yet  thus  it  must  be  if  their  sense  prevail :  So 
that,  my  lord,  there  is  not  a  more  repngnent 
and  contradictory  Htuue  can  be  made,  tnan  thie 
Proviso  to  the  body  ofthe  act,  if  you  take  it  ia 
the  sense  they  would  have  it. 

Suppose  the  statute  of that 


That  no  man  shall  use  a  trade  that  he  has  not 
served  an  apprenticeship  to  by  the  space  of 
seven  years,  had  a  Proviso,  That  a  lAan  may 
use  a  trade  that  he  had  not  served  an  i^r 
prentioeship  to  by  the  space  of  seven  years  ; 
this  had  been  a  void  repugnant  Proviso.  This 
is  as  pkiinly  repugnant,  that  no  body  politie 
shall  be  capable  of  having  a  sole  trade.  Re* 
pugnant  Provisos  are  in  law  void. 

My  lord|  If  so  be  a  Proviso  be  repugnant  and 
contradictory,  then  it  will  be  void ;  and  so  are 
all  our  books,  1  Co.  46  Plowd.  Com.  563.  A 
suitute  gives  the  lands  of  J.  S.  to  the  king; 
and  then  a  Proviso  cemes  to  save  the  right  of 
all  persons :  this  shall  be  construed,  all  persona 
besides  J.  S.  not  to  destroy  the  premises. 

Therefore  when  this  act  says.  That  aO 
patents  granted  to  a  body  politic,  of  the  sole 
buying,  selling,  and  using  of  any  thing  within 
the  realm,  shall  be  void  ;  and  a  Proviso  says. 
That  it  shall  not  extend  or  be  prejudicial  to  any 
company  of  merohants  erecteJ  for  the  ordering, 
maintenance,  and  increase  of  auy  trade  or  mer- 
cbandixe,  if  construed  in  their  sense,  to  give  the 
Company  sole  buying,  sellinsf,  and  using  of  any 
thing,  is  directly  contradictory  and  vomI  ;  then 
that  cannot  be  toe  sense.  But  taking  it  in  the 
other,  which  I  apprehend  to  be  the  true  sense, 
that  order  and  government  is  provided  for; 
that  b  the  meaning  ofthe  Proviso,  and  oothing 
else:  and  thb  is  the  general  practice  of  the 
•oeietifs  and  anaptaici  attowed  in  eU  times. 
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But  a  sole  tnMie,  under  the  pwtence  and  eolofir 
of  order  and  maoatfetiMDt,  never,  at  I  Mie?e, 
had  any  judicial  alWance:  and  then  yoa  are 
wiihin  tbe  enacting  dauae  of  thia  act  of  par- 
liament, and  are  a  monopoly ;  or  bacauae,  it 
may  be,  ymi  do  not  like  that  word,  yon  hare 
tbe  fole  buying,  and  sole  aellin|f,  and  aole  using 
of  thia  traiie,  which  is  contrary  to  the  expreaf 
wanb  of  this  act  of  parliament,  and  lo  your 
patent  and  charter  ia  void. 

But,  my  lord,  they  endeaVdur  to  annrer  thift 
Objection  with  another  aort  of  anawer :  they 
•ay  the  Froriao  ia.  That  the  act  shall  not  ex* 
iMd  to  companies  of  merchants  erected  for 
government  and  order  of  trade,  but  that  their 
charters,  privileges,  and  immunities,  ^aH 
bo  of  like  force  and  efiect  as  they  were  before 
tho  making  this  act ;  and  tliereibre,  say  they, 
patents  to  companies  of  merchants  for  ordering 
of  trade,  if  ffood  before  this  act,  AaU  bo  good 
itill ;  and  thenrfore,  say  they,  this  act  ctBOOl 
hurt  us. 

My  lord,  tbe  objection  is  nice,  as  I  appre* 
Imid,  but  so  it  is,  if  I  take  them  right;  this, 
under  fovour,  is  but  the  same  thing  again  in 
other  words ;  for  the  conclusion  of  tliis  Pro- 
TiM  cxteiMls  no  further  than  the  charter  men- 
tioned in  the  beginning  of  it ;  it  extends  hot  to 
the  same  charters  (so  are  the  veir  words)  shall 
be  of  as  good  force,  &c.  ^VBy  then  what 
ohaitcr  or  intent  is  it  that  sball  remain  as  they 
were  before  the  act?  Why  those  that  are  ex- 
Mpteil.  What  are  excepted  ?  Those  that  are 
for  order  and  management,  as  I  have  before 
shewn ;  not  those  Uiai  are  for  a  body  potttic, 
fa  use  a  sole  trade,  that  is  repugnant  to  the 
onacting  clause ;  tlierefore  these,  as  I  have 
aaid,  are  not  excepted,  or  within  the  Proviso, 
and  BO  we  come  back  acrain  where  we  were, 
^re  you  excepted  outoflllie  act?  if  you  are, 
I  agree  the  act  hurts  you  not ;  if  you  are  not 
excepted,  then  you  cannot  bo  in  the  same  con- 
dition as  you  were  before,  or  aa  such  charters 
were  before  the  making  the  act ;  for  the  oon- 
^Insion  and  latter  part  of  the  Provjao  is  to  be 
Uken  in  no  larger  sense  than  the  words  that 
went  before  in  the  beginnint^ ;  nor  can  extend 
further  than  these  wonls  extend  ;  so  that  I  say 
it  retort*!  just  back  again  where  it  was.  If  they 
be  excepted,  they  he  mit  within  the  act ;  but 
then  the  Proviso  will  be  repugnant,  as  I  hare 
Mid  before,  and  eontradictory  ;  if  they  are  not 
excepted,  they  have  no  benefit  by  the*  Proviso. 

So,  my  k>rd,  taking  it  upon  wliat  I  have  said, 
I  do  hope  that  the  words  of  the  act  of  parlia- 
ment plainly  do  extend  to  bodies  m^tic,  and  to 
inhibit  the  ingvossing  sole  trade  W  bodies  po- 
litic. They  say  themselves,  and  it  appears 
they  are  a  liody  politic,  and  they  hare  this 
eole  trade;  and  so  the  enacting  dauae  extoids 
to  them. 

Next,  I  say,  (he  Proriso  extends  to  charters 
gnnted  hefoR,  not  to  ohartera  to  be  granted 
•fterthe  act  of  parliament :  and  as  to  thoae 
dMfters  that  are  excepted,  it  leaves  tfiem  just 
aa  fliey  were  before ;  bet  if  their  sense  takes 
fboc.dn  it  it,  ea  1  coBceivo,  with  fiibiius. 


akm,  moat  palpably  contradictory  and  repug- 
nant to  the  act ;  and  then  it  ia  as 'lawful  at  this 
day  to  grant  to  any  corporation  any  sole  trade 
or  manufacture,  yea,  downright  to  grant  them 
a  monopoly,  aa  it  is  to  make  any  other  gimnt ; 
and  to  thb  would  be  rather  a  countenance,  thaa 
an  act  made  against  them. 

But  then,  my  lord,  they  come  to  another 
thing ;  this  is  an  infidel  coontry,  this  is  a  aole 
trade  with  infidels,  and  aoch  a  traile  the  aub* 

C  never  had  any  right  to  have  without  the 
^'s  licence;  and  now  being  so,  that  dif* 
ferowei  the  cause :  and  to  prove  it,  they  cite 
M ichelbom's  case,  in  9  Brownl.  796.  wkerria 
Mr.  Brownlow  being  prothonotary,  redtee 
what  my  lofd  Coke  aud  in  that  case.  That  no 
anbjoot  misht  trade  into  infidel  countries  with- 
out the  ktog'a  hoence ;  and  his  reaaon  was, 
beeaoae  he  aight  rdinquiah  the  catholic  foith, 
and  adhere  to  infldebsm:  and  that  he  had 
aeen  a  licence  in  tho  tine  of  £d.  III.  whertis 
the  kmg  recitea  the  eoofidcnce  that  he  had  m 
hia  wokjeet  that  he  vroaM  not  decline  hia  rah* 
gioo,  and  Itoencetl  him ;  and  that  this  dkl  arise 
upon  the  recital  of  a  lioence  made  to  trad»  to 
the  East- Indies. 

And  they  do  dte  Calvin's  Case,  in  Co<  7, 
Rep.  fo.  17,  wlierein  it  is  said.  That  infidda 
are,  in  law,  *  perpetui  inimid,'  and  bctwecs 
them  and  Christiana  there  is  perpetual  heeti- 
li^,  there  can  be  no  peace;  and  IS  H.  6, 
fol.  4,  where  it  is  holden,  that  a  Pegan  can- 
not have  or  maintain  any  action  at  all,  nor 
have  any  thing  within  this  realm;  and  to 
prove  this,  Register  289,  and  IS  H.-8,  fd.  4, 
are  there  cited. 

My  lord,  I  have  the  more  fully  recited  what 
this  IS,  because  I  hope  1  shall  gfve  very  full 
answers  to  all :  but,  my  lord,  before  I  Jo  an- 
swer those  Books ;  First,  Let  us  see  what  the 
consequence  of  it  will  be :  supposing  the  law 
to  be  as  these  books  say,  and  as  thM  gentle- 
men would  have  it ;  and  the  oonsei|nence  will 
be,  that  tbe  plaintiffs  cannot  nuuntam  their  ac- 
tion, but  tlie  charters  granted  to  them  will  be 
Toi«l. 

First,  Upon  tlie  reasons  ^iven  in  these 
Books  ;  for  if  the  books  are  of  authority,  the 
reasons  there  ^iven  roust  be  of  authority  (saya 
that  book  of  Brownlow  *s).  The  king  has  the 
care  and  preservation  of  religion,  by  the  law 
vested  and  reposed  in  him,  that  the  aubjeol 
should  not  trade  with  infidels  without  licence, 
that  they  mav  not  renounce  thdr  foith ;  and 
the  king  will  take  care  to  give  licence  to 
traffic,  to  such  only  as  he  can  have  confi- 
dence will  never  waver  from  their  profeasion. 

Supposing  this  to  be  true,  then  thdr  patent 
muat  be  nought ;  for  then  it  ia  only  grantable 
to  permna  in  whom  sudi  confidence  may  be. 
' '  My  lord,  then  see  how  this  vrill  stand  with 
their  charter.  Their  oofpomtion  and  body  po* 
htic  ia  indcfmite,  aa  to  persona,  and  the  mem- 
bers chained  caatimiaUy;  aome  sdl  their 
atocks,  and  go  oat,  cr  me ;  others  buy  their 
stocks,  and  oome  in  that  way  to  be  roembaim 
oCtheCevptB^ytraaeiiecaien  to  thoae  th^ 


441]  STATE  TRIALS  36  Chaelhb  IL  l684^7Sf  E.  I  dnnfmnf  t.  San^.  [44f 


di«,  aod  mtMj  new  memben  are  every  year. 
1  doubt  they  do  DOt  mach  ezaniiiie,  or  take 
care  to  be  mtisfied,  bowfixed  those  are  io  their 
reiigioa  they  daily  take  in ;  and  bow  then  can 
tbcve  be  eoufideoce  in  a  body  politic^  which 
the  law  lavs  haa  neither  aoul  nor  oonsoieDoe? 
What  contidmice  can  be  reposed  in  such  a  pekr  • 
aoQ  aboot  religion  ? 

Becvndiy,  Beatdei,  it  is  not  only  the  mem* 
beis  of  the  Company,  that  at  the  time  of  the 
iooorpoiatioB  were  incorporated,  and  their  suo- 
eeawri,  that  are  thus  pririhiged ;  bat  their 
Moa  and  apprentices,  their  facton  and  ser? ants, 
have  Uceooe  by  this  patent  to  trade  there:  and 
what  securi^  can  there  be,  that  such  may  not 
(bjr  coaTernn^  with  infidsls)  change  their  re- 
ligioDf  If  this  lioenoe  be  a  trust  and  prero- 
^ative  in  the  king,  to  be  giyen  to  such  persona 
m  Whom  the  king  can  have  confidence,  that 
they  will  not,  by  oonYerse  with  infidels,  change 
or  pnjudice  their  rdi^on,  $lc,  this  cannot  be 
graiited  to  a  body  politic  and  their  successors, 
which  may  have  continuance  for  ever;  and  to 
their  sons,  factors,  ajpprentioes  and  serranta, 
pusoM  altogether  unknown,  not  bom,  nor  in 
rtrmm  natura  when  these  letters  patent  were 


*  Suppose  such  a  licence  to  you,  to  trade  with 
enemies,  and  suppoaiug  that  the  law  has  esta- 
btiahed  such  a  power  and  prerogative  in  the 
king,  in  the  preservation  of  religion,  to  license ; 
the  kinff  cannot  grant  thu  prerogative  to  you 
ol  the  East- India  Ckimpany,  that  you  should 
have  a  power  to  ^rant  licences  to  whom  you 
will :  yet  all  this  is  done  by  your  patent ;  for 
you  have  thereby  power  granted  you  for  your 
sons,  appreotioesyfactors  and  servants,  which  are 
persous  that  you  yourselves  nominate  and  ap- 
point at  your  discretions,  and  undoubtedly  very 
religious,  and  others  that  you  bring  into  your 
Company. 

Next,  besides  this  power  that  you  have  ex- 
pressed for  those  that  are  your  apprentices,  (Sec. 
which  are  at  your  discretion,  to  make  whom 
you  please ;  there  is  another  express  clause, 
that  the  Company  for  any  consideratioo,  or 
benefit  to  tlieniseh'es,  may  grant  licence  to  any 
servant,  stranger  or  other,  to  use  this  trade. 
8o  the  patent  expresses  wliat  the  meaning  was 
of  the  word  consideration,  by  adding  the  words, 
«  or  benefit  to  themselves  ;*  and  that  the  king, 
without  consent  of  the  Company,  will  not 
grant  licence  to  any  other  to  trade  tliere. 

Can  this  then  be  a  good  grant  ?  Can  the 
king  (prant  from  himself  his  kmgly  care,  and 
the  trust  in  hira  reposed  for  the  care  of  religion 
to  YOU,  to  manage  it  as  ;^ou  will,  and  that  he 
vrifi  not  use  it  himself  without  your  consent  P 
Surely,  you  cannot  say  so.  So  that  supposing 
by  law  there  is  such  a  trust  reposeo  m  the 
king  for  preservation  of  religion,  as  you  would 
have,  to  give  licence  to  his  subjiects  to  trade 
with  infidds ;  and  that  none  without  his  licence 
can  do  it :  yet  this  grant  to  you  will  be  veid 
in  itself,  and  then  you  have  no  more  right  than 
fve,  and  can  maintain  no  action  against  us. 

But  then  a  little  to  Goosidfr  the  Authoritiea 


U|»on  which  this  great  matter  relies,  toprovn 
this  religious  point  or  piece  of  law. 

First,  That  book  of  Brownlow'a  k  a  book 
that  was  printed  in  the  late  times,  and  not 
licensed  bv  any  judge  or  person  whatsoever ; 
but  truly  1  have  tfot  a  copy,  and  a  note  of  the 
Roll  of  the  Case  &ere  reported ;  and  it  is  this, 
Mich.  7  Jac.  B.  C.  Rot.  5107.    Michelboni 
against  Bathurst ;  it  is  in  a  prohibition,  setting 
forth.  That  the  king  had  grants  to  the  plaiur 
tiff  his  commission  to  go  with  the  ship  Tyger 
to  the  Indies,  to  spoil  and  suppress  the  Infidels, 
and  to  take  from  them  what  he  could ;  that  the 
plamtifi^  in  the  prohibition,  having  this  oom-^ 
mission  from  the  king,  did  enter  into  artidea 
with  the  defendant,  to  give  him  a  share  of  what 
he  should  get  in  the  aoventure:  aiidth«rc^pen 
there  was  a  suit  in  the  admiralty  by  the  de- 
fsiidant,  against  the  phuntiff,  and  jie  cornea 
and  moves  for  a  prohibition,  suggesting  thai 
the  articlea  were  made  upon  the  bnd,  and  not 
upon  the  high  sea,  and  so  the  court  had  no 
jurisdiction.     Now  upon  the  debate  of  this 
case,  it  did  appear,  there  was  a  kind  of  letlero 
of  mart,  a  oommisaion  from  the  king,in  a  war- 
like manner  to  spoil  the  infidels,  and  get  what 
he  could  from  them.     But  now,  how  thia- 
would  come  in  debate  to  make  a  Reaolulion 
about  the  business  of  trade,  1  do  not  know  ; 
probaUy  it  might  be  as  is  tliere  related ;  but- 
what  is  in  the  book  is  only  an  occasional  say* 
ing  of  my  lord  Coke's,  upon  the  motion  mr 
this  prohuMtion.    So  that  a  man  that  will  kj 
aay  great  stress  upon  such  an  Authority,  most 
be  mighty  willing ;  for  it  is  only  an  occasiooal 
saying,  and  nothing  relating  to  what  was  there 
brou^t  in  jutonent,  which  was  about  a  com- 
mission to  take  away  goods,    perhaps  firom 
enemies,  by  letters  ot  mart,  not  about  trade ; 
and  so  I  hope  there  is  no  great  matter  in  that 
report. 

The  next  case,  my  lord,  is  that  of  Calvin, 
where  it  is  said,  that  an  infidel  is  *  perpetuuM 
inuniciu,'  can  maintain  no  action,  or  have  any 
thing ;  and  tliat  there  is  perpetual  hostilities  be- 
tween Christians  and  such,  and  no  peace  can 
be  made  with  them. 

My  lord,  'tis  true,  that  this  is  said  ia 
Cavin's  case.*  But  I  must  also  say,  as  there 
was  no  occasion  in  the  former  report  for 
saying  of  that,  no  more  is  there  in  Calvin's 
caaie  for  saying  of  this;  fin- it  made  nothing  to 
the  matter  in  question  about  the  Post-nati,  or 
were  they  any  wise  led  to  it,  in  the  debate  of 
that  case ;  there  was  nothing  there  in  judg- 
ment that  gave  occasion  for  it,  so  that  I  cannot 
think  it  was  much  considered  of  before  it  was 
spoken. 

The  books  that  are  there  cited,  I  have  lotted 
upon,  to  see  if  they  would  prove  any  such 
thing  as  they  are  there  cited  for,  and  I  think 
they  do  it  not  by  aay  means. 

There  is  first  the  Register  283,  and  all  that 
I  find  there  is,  tiuU  in  a  writ  of  protection 

*  See  the  Case  of  the  Poat-nati,  voL  t.  p. 
669,oftbisCoUeotioii. 
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^f  Mi<i«»l  to  th«  |iriur  and  bretbren  of  the  Hospi- 
liJ  oi  St.  John  ai  Jerusalem,  and  their  a^rents, 
ii  te  <aid.  That  that  hospital  waa  fotmded  la  de« 
jtni:*-  of  Lolv  church,  againut  the  eneinies 
qI*  Chrut  aiul  (-hristiao»:  but  truly  how  to 
couclutlc  out  of  tliat  book  this,  that  infidels 
abould  not  haieany  |  >«,  erty  in  trade,  or  be 
utrpetui  inimici,  with  '  .lum  no  peace  can  be 
bad,  1  know  not,  or  that  can  maintain  no  ac- 

tlMI* 

Then  lb.  li  H.  8.  4,  tbey  alto  cited,  that  is 
only  this,  The  original  case  in  an  action  of 
tratpaw  for  beating  hia  servant,  taking  awaj 
bb  WH!%  called  a  bfood-bonnd :  And  there  it  is 
•aid.  If  a  lord  beat  his  rilkio,  or  an  husband 
beat  his  wife,  or  a  man  beat  one  out-lawed,  or 
a  traitor,  or  a  Pagan ;  they  shall  have  no  ac- 
tion, because  they  are  not  anle  to  sue  an  action. 
1  must  confesB,  my  lord»  tbia  oomes  in  very 
oddly,  from  a  dog  to  a  Pagan,  and  there  is  no- 
tbing  to  lead  to  it  in  ail  that  case,  that  1  can  ace ; 
and  yet  this  is  all  the  authority  that  is  cited  in 
Calvm's  oaae.  to  orove  that  tu^  can  bare  no 
action.  8o  that  all  that  a  man  can  make  of 
tbisis  only  discourse,  and  sudden  thoughts  and 
opiiMoas,  and  sayings  of  counsel ;  nothing  of 
dabate  or  judgment  m  the  case. 

It  ia  true,  mj  lord,  the  Christian  religion 
and  Pajipanism,  are  ao  contrary  to  one  another, 
that  it  IS  impoaaible  they  shouM  be  reoonciled 
any  more  than  contradictions  can  be  reconciled ; 
but  because  the  religious  cannot  be  reoondleJ, 
that  therefore  there  should  be  a  partition- wall 
between  ua,  as  to  property  and  commerce, 
perhaps  is  a  doctrine  as  irreligious  as  can  be, 
and  does  destroy  all  means  of  coming  to  con- 
vince and  reduce  them  to  the  faith*  But  now, 
besides  tliese  extrajudicial  and  occasional  say- 
ings in  these  books  cited,  which  are  of  little 
authority,  I  cannot  find  any  books  or  cases, 


this  doctrine.  If  they  are  peroetui  inmiciy. 
then  M  e  may  justify  killing  of  tiiein,  as  thostf 
wo  are  hi  hostility  with,  wneresoef  er  we  meet 
them,  and  justify  die  taking  away  what  they 
have  from  them,  as  ir  K.4.  fo.  13,  U.itis 
adjudged,  that  a  mau  may  seize  and  take  to 
hia  own  use  the  goods  of  an  alien  enemy, 
wherever  he  can  fum  them  ;  fur  it  is  the  priott: 
of  his  adventure  to  take  them,  and  of  his  vic- 
tory ovi?r  his  enemy,  if  he  have  taken  him. 
And  2  II.  f*  15,  if  an  infidel  bean  alien  enemy^ 
then  any  man  may  take  away  the  goods  of  aa 
infidel,  and  have  them  to  )ii8  own  use ;  and 
this  would  be  a  cfood  trade,  if  this  be  so;  any 
man  may  kill  uiiu  beat  him,  if  this  be  so. 

Mr.  ^(olicitor,  in  his  Argument,  was  pleased 
to  use  many  ancient  rolls  and  records  out  of 
U.  3.  and  £d.  1.  and  about  tlioae  times,  con- 
caniin^  these  princes  dealing  with  and  haad- 
liiig  of  the  Jews ;  and  I  believe  he  might  hate 
cited  many  more. 

Mr.  Prynne,  in  his  book  which  he  calb 
*  The  second  Part  of  a  short  Demurrer  to  the 
'  Jews,  discontinued  and  barred  Requtter  inte 
'  England,'  {Minted  in  the  year  16J6,  has  % 
longr  treatise,  in  which  1  believe  an  hundred  re« 
coras  and  histories  are  cited  to  this  purpose^ 
That  the  Jews  did  eiact  and  enrich  themaetvea 
by  usury,  to  the  great  impoverishing  of  the 
people ;  and  that  the  princea  of  those  times 
polled  them,  taxed  them,  and  took  away  the 
estates  of  the  Jews  from  time  to  time:  and 
thereby  a  man  might  think  that  these  kings 
used  tnem  but  as  spunges,  to  make  them  gripe 
what  they  could  from  others,  and  then  sqiMsed 
it  from  them  into  their  own  treasury :  and  it 
must  in  all  probability  be  so.  The  story  is 
true,  my  lord,  as  he  relates  it,  and  in  the  rolls 
there  are  a  multitude  of  them  cited  to  that  pur- 
pose. 


much  less  judgment  or  authority,  for  suchopi-  !  But  besides  Mr.  Prynne,  there  is  a  statute 
nioos  in  so  $|^reat  a  point  as  this  is :  but  on  the  <  of  Morton,  ch.  5.  made  20  H.  3,  my  lord  Coke  in 
other  side,  it  a  man  considers  the  general  cause  tlie  2d  Inst.  89  says,  was  principally  designed 
and  practice  of  trade  and  commerce,  and  legal    against  the  usurious  Jews.    The  statute  de 


proceedings  in  all  times  and  ages,  one  would 
think  my  lord  Coke  could  not  1^  in  earnest  in 
what  he  lias  said  in  Calvin's  case  about  infidels. 
Let  a  inun  consider  what  a  great  part  of  the 
woi'ld  we  have  coiiuuerce  with,  are  infidels,  at 
this  duy ,  as  the  Turks,  the  Persians,  the  Moors ; 
and  other  places^ in  Spain  and  Portugal  were 
possesMil  by  the  Moors,  who  were  inndels,  till 
about  SiOO  years  since :  for  till  the  year  1474, 
the  Moors  had  possession  of  both  these  coun- 
tries for  the  space  of  near  700  years  befiMre, 
and  have  we  not  always  had  trading  with  all 
thoso  ?  Have  we  not  leagues  and  treaties  with 
the  princes  of  infidel  countries  ?  Do  we  not  re- 
ceive ambassadors  from  them,  and  send  am- 
basaadors  to  them,  and  ministers  residing  with 
them  ?  llave  we  not,  from  time  to  time,  and  this 
in  all  times  and  ages,  and  that  in  Queen  Elisa- 
beth's time,  in  the  beU  and  most  religious  time, 
lor  many  hundred  years  ?  Have  we  not  like- 
wise war  and  peace  with  them,  in  like  manner 
aa  with  Chrisuan  kings  and  countriet  T 
And  let  A  mnn  rniSiiilai  Ihti  onuniiiwimi  of 


Judaismo,  18  £.  1,  rehites,  that  the  king's 
people  had  been  disinherited,  much  injured  and 
impoverished  by  the  usury  of  the  Jews,  and 
enacts,  <  That  no  Jew  thereafter  should  take 
*  uaury  upon  lands,  rents,  or  other  things.' 
And  in  tlie  2d  Inst.  507.  my  lord  Coke,  in  bis 
comment  upon  that  statute,  says.  That  15,060 
Jews  thereupon  went  out  of  the  realm. 

8o  that,  my  lord,  we  do  not  dispute  but  that 
the  fact  allcdged  may  be  true;  tnat the  Jews 
were  extorsive,  and  the  king  took  away  their 
estates :  but  the  matter  is  the  use  and  applies* 
tioki  of  that  fact. 

For,  first,  I  think  if  it  be  known  law,  and 
taken  to  be  according  to  any  known  law  which 
we  have,  that  they  were  as  alien  enemies,  then 
at  the  king  might  tiJca  away  their  estates  so 
the  subjects  may  take  them  away  too;  so  there 
is  no  such  use  to  be  Bade  of  it  as  the  other  side 
would  have,  as  I  peioem.  They  say  aa  in- 
fidds  the  long  would  take  away  tfceir  eatatee, 
becauae  tbey  are  <  peipetni  inimid ;  and  lea^ 
if  tiMgr  wero  aliflA  eMBttOh  thn-tlieMilofiie 
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wkfiA  take  them  away  too;  for  so  the  book 


But  next,  my  lord,  I  do  use  it  another  way; 
thit  all  these  dealings  with  Jews  shew,  that 
iliey  were  not  alien  enanies,  but  treated  as 
aJien  amies,  so  long  as  the  king  pleased.  For, 
wy  lord,  if  they  were  alien  enemies,  and  the 
ImqIes  they  oite  are  true,  as  Calrin's  case  men- 
tioDt  Ihemv  ^^  ^beir  contracts  and  dealings 
were  all  absolutely  void  j  they  could  nerer  hare 
mny  property.  How  could  tney  then  be  guilty 
of  oaary  f  How  could  any  niian  living  be  extort- 
ed upon  by  them,  to  pay  any  money  diie  to  them 
upon  oonti^cts,  or  bargains,  unless  these 
meo  were  treated  as  alien  amies  ?  How  could 
they  have  the  benefit  of  their  contracts  as 
-other  alien  amies  have?  So  that  I  take  it, 
-that  is  a  strong  evidence  that  they  were  treated 
•fli  alien  amies ;  otherwise  it  is  impossible  that 
which  you  say  eould  be  true,  that  they  could 
hurt  the  king's  people  by  extortion  and  usurious 
eoBtracts;  when,  according  to  yonr  law,  they 
were  not  able  to  make  any  contracts,  or  have 

Sr  property  at  all :  is  it  posable  the  king  could 
e  away  their  estates  that  had  none?  And 
-they  had  none,  if  your  doctrine  be  true.  If  any 
man  owed  them  money,  they  could  not  re- 
oorer  it,  because  they  could  not  bring  any  ac- 
tion ;  and  the  king  could  not  have  it,  beoiuse 
it  was  a  void  contract  made  with  one  not  capa- 
hle  of  making  a  contract.  80  that,  my  lord, 
the  instances  they  make  use  of,  arc,  I  hope,  in- 
-fltrmnents  and  strong  arguments  against  them, 
not  for  them.  They  were  taken  notice  of  as  alien 
amies,  capable  of  making  contracts,  which  the 
king's  subjects  were  never  bound  to  perform, 
unless  they  were  legal,  and  they  obliged  by 
them  by  law.  As  for  these  ancient  records  in 
general,  time  had  bidden  the  knowledge  of 
the  laws,  and  transactions  of  those  times.  It 
is  not  possible  to  know  what  the  laws  and 
transactions  of  those  times  were,  or  rightly  to 
distin^iish  between  legal  and  violent  acts. 

And  so  being  references  from  thence  to  con- 
dude  ill  judgment  now,  is  <  notum  per  igno- 
tins;'  or  like  dependencies,  which  unless  latter 
•  tiroes  have  concurred  or  agreed  with,  are  only 
lit  to  m-ake  disorder  and  confusion. 

Secondly,  Rut  that  which  is  deducible  from 
hence,  is  not,  as  I  conceive,  what  has  been  en- 
deavoured ; 

That  they  had  no  property,  because  the 
princes  of  those  times  took  trom  them  their 
estates  when  they  pleastnl,  and  taxed  them  how 
or  in  what  manner  they  pleased. 

But  perhaps  the  reason  was,  that  these  peo- 
ple being  umler  the  curse,  and  beina^  a  vagrant 
|)eoplc,  without  head,  prince,  $^vemor  or 
country,  it  was  no  difficuHy  to  tax  or  take  trom 
them  at  pleasure,  being  hated  of  the  people 
where  thoy  lived. 

But,  it  coukl  not  be  as  they  would  have  it, 
that  they  should  be  amongst  us  alien  enemies, 
lor  an  alien  enemy  can  neither  make  bargain 
Dor  contract,  nor  lie  capable  of  property  , 

But  the  subject  may,  at  will  and  pleasure, 
fUl  upon  and  uke  all  that  be  hM  to  bii  own 


use,  as  upon  the  king's  enemy ;  and  what  luf 
can  take  trom  him  is  his  own  acquisition,  as 
the  price  of  his  adventure,  and  conquest  over 
hiseiienay. 

The  Books  cited  17  E.  4.  S,  and  7.  provo 
this. 

But  by  what  is  admitted  by  them,  that  they 
were  great  usurers,  and  had  great  estates,  tt 
is  evident,  that  they  were  here  treated  as  aliea 
amies ;  how  could  they  else  in  such  multitades 
live  amongst  us  ?  How  oonld  th^  be  usareis 
and  get  estates,  if  they  could  not  nudce  €011^% 
tracts  ?  How  is  it  possible  they  ooald  preseifi 
their  bodies  or  estates  affslnst  the  long's  sub- 
jects, unless  they  had  8ie  king's  proteetioii 
and  were  treated  as  alien  amies?  And  (flatter 
times,  how  many  of  them  have  Uved  amongst 
us,  driven  great  trades,  have  had,  and  have  ad 
this  time,  oonsidend>le  estates  ? 

Let  it  sow  be  acyudged,  that  any  man  that 
will,  may  take  away  3ieir  estates :  that  they 
can  have  no  remedy  or  action  for  their  ddrtS 
owing  to  them,  but  instead  thereof  may  be 
beaten  or  impiisoned  as  enemies  to  the  king ; 

And  we  shall  probably  see,  what  the  success 
of  such  a  judgment  will  be. 

My  lord,  tliat  they  are  taken  notiee  of  and 
han(Ued  as  other  aliens,  without  any  distinctioii 
between  alien  enemy  and  alien  infidel,  1  would 
offer  this  as  an  argument.  Tlie  question,  I 
confess,  is  new,  and  so  there  is  not  miich  that 
I  can  find  in  our  books  about  it ;  but  the  Act 
of  Navigation  made  in  the  1  \b  year  of  thia 
king,  a  year  before  this  charter  now  in  judg- 
ment bdrore  you,  concerning  trade,  shews  that 
infideb  have  tho  same  liberty  of  trade  as  ehris- 
tiarii ;  that  act  being  made  for  increase  of  ship- 
ping and  navi^tion  (it  is  ch.  18.)  prohibiting 
go<^  to  be  import^  by  any  foreign  ships, 
except  ships  of  that  same  country  where  tne 
goods  do  grow ;  and  distinguishes  not  betweea 
infidel  and  christian  countries,  but  expressly 
savs,  *  That  no  currants,  nor  commodities  of 

*  the  growth,  product  or  manufacture  of  any  of 

*  the  countries,  blands,  dominions  or  territories 

*  in  the  Ottoman  or  Turkish  Empire  r'  and 
docs  enact,  *  That  no  goods  shall  oe  imported 
'  from  that  country,  but  in  our  ships,  or 
'  ships   of  the  country  of  whioh  the  goods 

*  are;  and  those  ships  to  be  sailed  by  a  master, 

*  and  three-fourths  of  the  same  country.'  This 
must  be  an  admittance  and  an  allowance,  that 
the  masters  and  mariners  of  that  country  have 
the  same  freeilom  and  privilejTO  of  trade  that 
other  foreign  aliens  have ;  and  shows  plainly, 
that  the  infidels  of  the  Turkish  empire  have 
liberty  of  trade  here. 

My  lord,  tbc  act  for  Tonnage  and  Paundiu|e 
has  general  rates  and  impositions  set  upon  the 
commodities  of  all  infidel  countries,  without 
saying,  brought  in-  by,  or  with  any  manner  of 
distinction.  So  that  I  think,  that  this  opinion 
of  a  difference  between  alien  infidels  and  alien 
christians,  was  not  taken  notice  of,  nor  known, 
nor  thought  of,  till  now :  For,  mv  loid,  if  it 
had,  it  IS  unlikely  the  Act  of  *  Navigation 
aheoM  pcovide  and  give  aHowanoe,  for  the 
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nnstert  and  mariBen  of  infidel  ooiiBtriet  to 
come  hither  with  goods,  wheo  by  law  they 
could  ne? er  come  io,  but  were  eoemiesy  and 
to  be  knocked  on  the  bead  if  they  did. 

My  fc>rd,  pray  let  us  cooaider  of  late  timea 
what  a  number  of  Jews  have  lived  among  us ; 
^oold  we  declare  this  for  Uw  tt  this 
day, '  that  the  people  ought  to  use  tliem 
•s  alien  enemies,  strip  them,  nlunder  them, 
Imock  them  on  the  head,  kill  them  and  slay 
them,  what  wouM  be  the  consequence !  What 
work  would  this  make  1  For  if  tliis  be  true, 
what  they  assert  that  they  are  perpetual  ene- 
mies, then  we  can  have  no  peace  with  them  ; 
whoever  owei  a  Jew  any  thing  may  pUv  the 
Jew  with  him,  never  pay  him  ;  whue%er  Las  a 
mind  to  any  thing  he  has,  may  take  it  away 
from  him ;  if  he  has  a  mind  to  beat  liiaiy  and 
knock  him  on  the  head,  he  mav,  there  is  no 
protection  for  him,  nor  peace  with  him. 

My  lord,  I  do  believe  that  it  is  true,  that  the 
Jews  being  under  the  cutm,  and  having  been 
a  vagrant  people  for  ao  k>n^  a  time,  and  having 
no  prince  to  defend  them,  it  is  probabfe,  they 
iMve  been  made  havock  of,  and  our  kings  and 
princes  have  made  bold  to  do  with  them  ac- 
cording to  their  own  pleasures ;  though  what 
is  recorded  of  it,  is  so  long  ago,  that  it  is  hard 
to  know  the  whole  truth  :  But  I  thbk  they 
are  no  precedents  to  be  followed  now,  uulc&s 
Ihey  hod  been  folluwed  by  a  succession  of 
practice  and  authority  in  our  books  of  law  : 
rar  otherwise  many  times  a  man  might  argue 
of  old  books  from  dark  things  to  darker,  as 
long  as  he  will,  and  never  make  any  thing 
clear.  In  the  case  of  Southern  and  How,  there 
was  occasion  for  this  to  be  taken  notice  of,  if 
this  opinion  had  been  true  law.  It  is  reported 
in  2  Cro.  fo.  469.  A  man  employed  another 
to  sell  jewels  in  Barbary  for  him,  and  tlie  other 
person  did  sell  them  as  true  jewels,  when  in- 
deed they  were  counterfeit,  and  not  above 
100/.  value,  to  the  king  of  Barbary  for  800/. 
and  thereupon  the  king;  finding  hims^f  cheated, 
imprisoned  the  plaintiff  that  sold  them  to  him, 
till  he  repayed  him  his  money ;  and  he  brought 
an  action  against  the  person  that  employed  him 
to  sell  them.  It  would  have  been  of  use  in 
this  case,  if  the  contract  and  sale,  and  the  law- 
fulness of  conversiug  in  trade  by  Christians 
with  infidels  had  been  questionable,  for  the  de- 
fmdant  in  that  action  to  have  urged  aj^ost  the 
plaintiff.  What  reason  had  he  to  sue  him  ?  For 
what  had  he  to  do  to  go  amongst  the  king's 
aoemies  ?  and  he  ought  not  to  recover  damages 
lor  any  such  thing.  I  say  it  would  have  been 
of  use,  if  any  such  point  of  law  had  at  that 
time  been  thought  of. 

In  that  case,  it  was  of  all  sides  admitted,  and 
not  so  much  as  objected,  that  this  contract  was 
▼Old,  because  the  king  of  Barbary  was  an 
infidel. 

So  that  this  opinion,  that  infidels  are  perpe- 
tual enemies  and  in  perpetual  hostility,  can 
maintain  no  action,  nor  have  any  property 
amongst  us,  has  no  authoritv  foritsfi»undation, 
but  only  aome  extriuodicial  sayings,  without 
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debate  or  consideratioo  ;  and  it  is  against  tba 
continual  practices  of  princes  and  people  at  all 
times. 

Perhaps  it  is  no  small  part  of  religioii,  that 
men  should  s^eak,  and  (leal  plainly  and  up- 
rightly one  with  anoUier. 

ne  know  that  religion  too  often  has  been 
made  a  cloak  and  veil  for  other  ends  and  tour- 
poses,  ftshoiiklnolbe8o,andl  hopewillnot 
be  so  Qsed  in  this  case. 

My  lord,  tlie  statutos  that  I  have  cited,  they 
have  made  no  manner  of  distinction  between 
infidels  and  christians  in  matter  of  trade ;  and 
it  if  hardly  to  be  thought,  especially  as  to  some 
of  tlie  latter  ones,  but  that  there  was  trade  with 
infidels  then :  For  it  is  scarce  to  be  thoogbt 
that  our  princes  shoukl  go  thither  only  with 
swords  in  their  hands,  to  make  war  upon  them, 
and  afterwards  to  make  peace  with  mem,  and 
no  notice  be  token  of  the  law  about  trade  con- 
cerning infidels. 

The  stotutes  I  have  cited  of  Magna  Charts, 
4»p.  9,  £.  3. 95  E.  3. 2  and  11 R  2.  all  decbre 
and  enact  the  freedom  of  trade,  in  all  general 
words,  except  only  such  as  are  m  war  with 
the  king :  In  none  of  them  is  there  any  excep- 
tion of  traile  with  infidels. 

Can  it  be  imagined  that  in  those  dm  we  had 
no  trade  with  Turkey  or  Barbary  f  Our  kings 
went  with  armies  to  the  holy  land,  and  Ridiard 
hath  made  war  and  peace  with  the  Tnrks : 
Had  we  no  trade  there  but  with  our  swonls  P 

But  to  look  nearer  home,  Spain  and  Portu- 

Sil  were  infidchi,  and  in  the  hands  of  the 
oors,  in  the  year  1494,  which  was  14  £.  4, 
Can  it  be  thought  that  in  all  these  tames  be- 
tween Magna  Charta,  H.  3.  and  £.  4.  we  had 
no  trade  with  8paio  and  Portugal  ? 

Stat.  12  H.  7.  cap.  6.  was  made  in  the  year 
1497,  which  was  but  23  vears  after  the  Moors 
were  driven  out ;  and  in  tnat  sUtnteit  is  recited, 
that  the  merchant  adventarers,  dwelling  in 
divers  parts  of  £ngland,  out  of  London,  did 
shew,  *  That  whereas  they  had  their  free  pas- 
'  sage,  course  and  recourse,  with  their  goods, 
'  wares  and  merchandizes,  in  divert  coasts  and 
'  parts  bevond  the  seas,  as  well  into  Spain,  Por- 

*  tugal,  Venice,  Dantzic,  Lapland,  and  Fries- 

*  land,  and  divers  and  many  other  regions  and 

*  countries,  in  league  and  amity  with  the 
<  king;  that  they  were  imposed  npon  by  a 
'  company  of  merchants  in  London,  and  Ibrced 

*  to  pav  duties.* 

I  only  make  use  of  the  recital,  to  prove  the 
firee  passage,  here  mentioned  to  Spain  and 
Portugal,  and  to  other  regions  and  countries. 
There  is  no  distinction  of  infidel  countries  i'rou 
Christian  countries,  though  Spain  and  Portu- 

SI  had  been  so  lately  infidels.  It  is  most  im-o- 
ble  the  trade  they  bad  then  was  with  Turky 
and  Barbary,  as  well  as  with  Venice :  Tha 
words  *'  other  regions  and  countries,"  seem  to 
imply  as  much,  and  the  fireedom  equal.  So 
that,  I  think,  as  to  this  objection,  Thst  infidels 
are  perpetual  enemies,  that  we  can  have  no 
peace  with  them»  nor  they  maintain  any  action, 
or  have  any  property  by  oar  law;  Itbinkt^ 


■ 
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ArthoriKy  to  audntain  it  none  at  all.    The  con- 
Aaat  pTictice,  IS  wdl  hy  piiti^e)  as'  people,  is 
eonstantlv  aij^insl  it. 
Tb»  charters  that  they  hare  cited  to  Bar- 


ginary  diAcrence  in  law,  hetwixt  infidel  and 
Christian  countries  to  monopolize  thereby  the 
trade,  |>ci'haps  of  ihi;  ^frratcr  part  uf  the  world, 
as  Tiirky,  Persia,  Barbary,  East  and  West- 


Wry  aiM  other  places,  some  of  them  are  before  |  Indies,   tor    the    West-Iudits,   I  thinjc,  the 
the  last  of  these  statutes,  that  is  the  statute  of   greater  [lart  arc  I'agans. 


longJaiMs;  and  yet  there  is  no  difference 
taken  notice  of  there  between  Christian  and  Jn- 
AM  countries;  so  that,  my  lord,  taking  all 
together  the  light,  c»r  at  least  the  weak  autho- 
nty  of  thtte  sayings  and  occasional  discourses, 
nr  t|iit  distmction  of  infidel  or  Christian,  in 
pbiiit  of  trade,^  wiO  skniify  but  little ;  and  th6 
conataot  practice  of  SXk  onr  time,  wnerdn  we 
bnve  any  sort  of  trade :  and  the  arguments 
drawn  from  the  records  that  have  been  cited  of 
the  Jews  having  property  and  allowance  to  live 


tions  taken  notice  of  in  ouractsof  parlituuent, 
without  such  distinction,  seems  to  be  a  practice 
to  quite  contrary  to  those  sayings,  that  are  per- 
Uaps  taken  out  of  some  zealous  esthetic  au- 
twn  of  those  superstitious  times,  rather  thui 
dtaoonant  to  the  rulea  of  law,  that  they  can  be 
■oimndation  for  this  distiootion;  especially 
considering  thatSpaiii  and  Portugal,  as  I  saia, 
until  the  middle  of  Edward  4th 's  time  wero 
possessed  by  Infidelri:  and  yet  I  cannot'  but 
Wok  they  must  be  traded  with,  and  no  man 
find  any  thing  of  the  distinction  but  only 
of  thetie  occasional  sayings  in  Calvin^ 


My  lord,  f  have  looked  over  the  cases  that 
were  here,  and  the  Debutes  that  have  been 
printed  in  3d  and  4th  of  king  Charlfs  l,  about 
the  king's  power  of  imposinf^  rates  and  subsi- 
dies, and  impositions  u|>oii  men^liandiz^-s,  in 
Bates's  Case  in  the  exchequer,  .4  Car.  l.  2 
Inst.  63,  and  Bfr.  Rushworth's  account  of  the 
Debates  in  psritament  at  that  time  about  that 
matter:  many  thin^  are  there  said  concerning 
the  king's  power  ot  restraining  ami  prohibiting^ 
of  trade,  ana  the  writ  Nc  exeai  Regnum.    And 


Amongst  aS|  and  our  dealings  with  foreign  na-    from  these  reasons,  thuy  that  ai^od  for  the 
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king,  urge  reasonableness  of  impositions  u|K>n 
nnerchandize.  That  case  arose  trom  an  impo- 
sition npon  currants,  and  methinks  if  there,  had 
been  known  any  such  distinction,  as  tliey 
would  here  insinuate,  it  had  been  of  great  use 
in  that  case  as  well  as  this ;  bnt  throughout  the 
ailments  and  reasous  there  debated,  they  did 
never  midce  any  distinction  between  inddel  and 
christian,  but  native  and  foreign  commodities  ; 
and  did  endeavour  to  have  a  prerogative  to 
impose  rates  npon  them :  and  tlie  reasons  were 
tliose,  and  all  the  ait^uments  ruu  thus:  Tlic 
king  can  prohibit  and  restrain  any  merchant  to 
go  out  of  the  country  by  writ,  As  Exeat  Reg' 
num  ;  tlie  kinj^  can  protiibit  any  foreign  com- 
modities to  be  mi|iorte<l ;  then  n^^ne  can  go  out 
without  licence,  nor  import  without  licence, 
and  consequently  it  is  a  legal  thing,  wlion  this 
licence  is  granted  upon  the  payment  of  such  a 
duty  or  imposition,  or  under  such  a  rateas  can 
be  agreed  on  between  the  king  and  the  mer- 
chant; and  thcreibix'  such  an  imposition  or 
farm  is  lawful. 

These  were  the  arguments  in  that  caso»  aud 
in  these  arguments  it  appears  that  a  restraint 
in  consequence  does  import  a  tax,  rate  or  farm, 
for  a  dispensation  with  that  restraint. 

For  if  licrnircs  be  requisite,  it  is  worth  con- 
sideration, whether  that  uill  not  introduce  the 
imiKising  of  rates  without  parliament,  or  other- 
wise than  in  a  |NiHiamentary  way.  This,  I 
say,  is  worthy  consideration .  Suppose  it  true  t 
there  have  been  iicenctis  to  go  into  infidel 
countries  to  trade;  so  ttiere  have  been « to  ^ 
beyond  the  seas,  and  have  been  to  other  trudo 
besides  this :  yet  it  do<>s  not  follow  as  a  truo 
consequence,  that  it  is  unlawful  to  50  or 
trade  without  lir«»nces  ;  much  less  docs  it  fol- 
low trom  thenci%  that  such  a  patent  as  tliis  to 
Aud  tht$  statute  of  monopolies  being  so  ge-  any  one  or  few  subjei-ts,  or  to  such  acorpo* 
aeral  (the  Proviso  not  reaJBonably  cunstruabic  |  ration,  to  have  the  whole  and  sole  trade  into 
focxceptthisCompaoy  out  of  the  extent  of  that !  any  place,  and  jiower  of  licensing  others,  can 
statute,  unless  all  frntents  that  may  be  granteu  j  be  warranted  by  it. 

to  Companies  of  monopolies,  are  by  that  ex-  |  I  do  not  question  but  the  king  may  restrain 
ceptiontir  proviso  out  of  the  statute)  and  de-  tlie  passage  of  merchants  aud  merchandize  in 
serving  for  the  suppressing  so  great  evils  as  some  cases,  and  to  embaigo  ships  in  somo 
monopofies  are,  and  always  have  been  ac-    cases. 

counted.  ■     But  these  are  upon  special  reasons ;  as, 

I  hope  it  win  not  he  aToided'upob  any  ima*       1.  In  the  case  of  war. 
VOL.  7U  JUG 


.  But  be  that  point  of  trading  with  nr  without 
lioence  (which  I  mentioned  before)  how  it  will, 
yet  I  couceive  that  point  will  never  be  suffi- 
4Sient  to  ground  this  same  sole  trade,  or  to 
ibond  a  monopoly  uuou ;  that  cannot  warrant 
a  srant  of  a  sole  trade,  sole  bu^'iug  and  sole 
seQing,  to  be  granted  to  you  anil  your  succes- 
sors, your  sons,  senants,  apprentices,  factors, 
and  such  as  you  shall  licence  for  ever :  There 
u  a  licence  and  grant  in  perpetuity,  not  only  to 
thow  that  theu  were,  but  to  their  sons  and  suc- 
cessors, and  those  whom  they  shall  licence  ; 
and  this  into  a  very  great  part  of  ihc  world. 

And  by  the  same  rcasou  all  Turky  and  Bar- 
bary,  a  great  uart  of  the  West- indies,  and 
other  places  of  the  world,  may  be  monopolized ; 
tndperhaps  all  Christian  countries. 

Tne  statute  of  monopolies  has  no  allowance 
or  exception  for  monopolies  to  infidel  countries ; 
that  is,  against  all  sole  buying,  sole  selling,  or 
sole  using  of  any  thing. 

And  the  Turlly  tra^e  was  used  long  before 
that  time,  ashy  charier,  granted  23  Elix.  So 
was  the  Bourbon  trade,  as  by  the  charter 
thereof;  and  I  believe  to  the  East-ludies  abo. 


nectr^sarv 
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2.  Ill  the  case  of  smii  me rrhandi/Gs  as  arc  I  to  their  prcjiiilice  and  impofcriabment,  against 
ctr^sary  lor  tlio  (itrffnce  ur  sutViy  of  the  ktn^;-  tbe  f<iriii  ut'  ilieir  charter,  and  to  the  Company 'i» 
„  .    1 •_  ..    : ..  aani;»irc  1000/. 

First,  Vou  hare  not  alledged  in  all  your 
declaration,  \\hetber  or  no  be  had  a  licence 
from  the  kio;;^.  ami  that  is  nought :  for  1  think 
thoiitrh  the  king  is  plfaiii*d  to  say  in  his  letteiv 
patent,  hv  will  not  grant  hcences  without  leave 


dom,tu  rt^btrain  iiu-irexportatiou. 

3.  In  com:  of  a  plague  from  particular  places 
to  im|H)rt. 

But  ilirn  tlip'sc  proIiiLitinns  ai'f  j^encral,  and 
their  purticulur  ria»itn.>  aud  grvuuds  nrcap- 
pari^it 


Bui  if  under  any  pretcucc  any  siAv.  traiie  lu  j  «>f  tho  Oiinpany,  yet  be  niay  do  so,  if  he  please, 
some  one  prrsim,  bmlv  {loliiu;  I'r  natural,  Le  j  h-ituithstaudinjjr  i hot  grant. 

ha? e  not  shewn  any 

a         aa  tt"        m.  ■* 


ral,  Le  j  u-ituithstaudinj;  i hot  grant, 
granttrd,  (>\«-hiduiL;  ullotiitTN;  that   pfniut,  1         Secimilly,  'then  \ou   ba 


ci'ucciie,  i.s  in  dcrt  it  of  thi*  kin«f,  :iud  to  the 
prijudict*  uf  his  sulijects,  and  \ui<l. 


loss  or  damage  yuu  have  hail  by  his  trading 
thither:  didh<ibnvso  much  of  the  nicrchan- 


S'tr^er  has  surli  a  uraiil  hiihcrio  had  any     dizc  of  1  ho  country,  as  not  to  li^ve  there  suffi- 


judicial  alluMancr  ;  nay,  so  f:u-  from  thai,  that 
as  far  a^  I  cuuM  ob^.L■^vc,  no  niiiniun  has  licvn 
till  Hiiliiii  four  or  li\i;  ycar<,  tiiat  tuch  grants 
H'ltl'  i^iiod  to  cAiliiilf  othiTs,  nor  any  at^ion  or 
suit  i'\ !'•-:■  Im-!i:ii;. ■!  b.M«>rc  now,  to  be  brou;;ht 
upon  ariv  ^iii'h  i;n*untl. 

hSo  tliat.  niy  lord,  as  to  this  !;reat  point,  iNith 


I'ifnt  tor  you  to  luinish  \our  ships  nit  hat,  so 
I  hat  tlipy  cume  home  cin'pty  ?  No  such  thing 
is  aIlr(l-4<  il.  Did  hi*  lienrL-  i>\|iort  to  sell  tJiurv 
s(i  nm-h  menhnndi'xe,  a:k  not  sufficient  left 
tor  \  iiu  lii*re  to  buy  ?  Or,  did  he  bring  liomu 
here  m)  much,  as  that  there  were  not  mi  van 
suftiriept  for  his  goods  and  yours  also  ?  Thera 


the  old  curimon  la.i ,  anil  the  «)ld  Niatute  Iuh  i  aie  no  such  things  alledged ;  or  is  the  truth  so. 


aud  the  statutr  of  mono-mlips,  \\iili  stilmii^'iiou 
arc  agahist  tliLs  grant  uf  the  side  trade;  aud 
Uie  distinction  bet\ircfi  infidel  countries  and 
diri»»lian,  is  so  thin,  and  n[iou  so  weak  a  hot* 


AN  that  hereby  ;^uur  impbqng  your  prices  upoo 
ynnr  cotnmnditii-s,  bcllm^  at  your  own  pricei, 
and  exacting  what  j  on  thought  6t,  was  hin* 
derod ;    and  for  this  you  wuuki  maintain  an 


toiu,  that  I  hone  it  \\A\  iwwv  be  strong  en<»u<,'h  >  action. 

to  bear  the  wcMght  of  so  grcflt  a  consripirncuiis         I  think  it  will  lie  the  first  time,  that  erer  a 

this  is.     FortIiou!;li  at  pn?sint  inlldds  bo  dis- 


tiiigiiiNhcd  from  f'hriMi:uis  :  \cttrom  theirar- 
gumi^nts  ajifl  kiiul  of  ri-asonni;;  about  rcstiaint 
of  p)ing  Uaonu  *>'oa  and  trading,  Spain  and 
Portugal  may  U-  bt-ou;:1i:  in,  and  Frnnit',  too ; 
and  so  tlie  artjfuuiiiit  uiil  run  from  infidel  to 
chrtstiau  at  length,  and  1  know  not  win  re  it  will 
stop. 

S<i  I  hun^bly  1ou%t  that  point  to  your  loi-d- 
ahip'!*!  judgment,  whether  such  a  gr.uitof  a 
sole  tvadt*  apjH-ars  to  Ik*  «ui'h  a  i»Tanl,  as  is 
gooil  acivnlini;  to  law;  and  ululii'^r  or  no 
notwitlh^tamting  wliat  thoy  huv%  sdd.  it  dues 
■ot  apjiear  liy  the  old  common  law,  and  the 
old  statiite  lau,  ami  by  all  our  l.iu>  acls  of  par- 
Jiamont,  to  be  in  law  a  voiil  jjrai;i;' 

The  next  thing,  my  bml,  I  come  unto,  in 
the  second  point,  wliicli  I  shall  uo  but  short  in : 
about  the  first,  1  have  taken  iij*  most  of  your 
time,  and  I  l»e|>;  your  lonlship*s  punlon  for  it ; 
berause,  if  1  mistake  not.  it  \h  a  most  weighty 
point  in  the  consctjucnru  of  it  But  :hon  t»up- 
posingand  a<tmittmg  I  heir  grant  to  be  a  gifod 
grant,  uhellieror  no,  can  \ on  maintain  this 
action  ?  If  the  law  shouhl  be  so,  that  tlio  de- 
fendant ought  not  to  have  traded  tht'te  without 
licencf,  then  he  may  lie  punishable  at  the  king's 
auit,  by  fme  and  imprisonment ;  but  that  you 
fihnuld  maintain  an  anion  against  him,  what 
caiuie  of  action,  what  damage  or  loss  to  you, 
have  you  laid  in  your  dcclaratinn.^  You  say 
HI  your  deelaration,  that  the  defendant  Sandys, 
not  being  a  member  of  your  company,  nor  a 
aon,  factor  or  servant,  nor  assign  of' your  com- 
pany, traded  into  the  EastJndies  in  the  plact^s 
within  the  limita  of  ynur  charter ;  and  has  there 
ftimght  wafet,  and  bargainc'd  and  sold  uier- 
^landixet,  and  importe<l  ahd  sold  them   in 


man  recovered  damages  for  being  hindered 
from  imposing  and  exacting  his  own  prices,  or 
ha\  ing  tlie  aiKranttge  of  his  monopoly,  or  for 
another's  having  an  earlier  or  a  quicker  tnulc, 
and  uuder  selling  his  own  commodities  and 
merchandizes  Iwrer  than  the  plaintiff^  can 
affonlthem. 

You  agree  by  your  own  declaration  tliat 
there  are  many  others  that  are  concerned  as 
well  as  }ou :  }ou  say,  you  have  the  sole  trade 
to  yourselves ;  your 'factors,  your  servants  and 
your  5:0ns,  as  s<ion  as  they  come  to  twenty- 
one ;  all  that  aveof  your  Company,  all  that  you 
grant  licences  to,  all  that  you  sliall  ai^sign  your 
traile  to ;  all  those  have  an  interest,  if  you  can 
maintain  an  action,  thlier  iK'Ople  have  trade 
il.'ere  as  well  as  you,  can  they  maintain  an  ac- 
tion. 

A  commrmor  may  bring  an  action  upon 
tho  c.xse  against  a  stranger,  for  putting  his  cattla 
into  the  eunmion.  pro videtl  that  the  common 
tliLi-cby  be  impaired,  and  the  comraioner  have 
nut  KU&icicnt  ooiauioa  as  before,  and  have  a 
damage,  otherwise  he  can  maintain  no  action. 

In  itolKTt  Mary's  case,  9  Co.  113.  it  is  there 
resolved,  That  for  every  feeding  of  the  beasts 
of  a  stranger  in  a  oommon,  the  commoner  shall 
not  have  an  assize  or  action  upon  the  case ;  but 
an  action  does  lie,  if  the  feeding  be  such,  that 
the  commoner cjinnot  have  common  pasture  for 
his  own  beasts ;  and  then  It  is  the  consequence^ 
the  loss  of  bis  common,  that  gives  bun  cause  of 
action. 

It  is  not  alledged  in  the  declaration,  thai 
your  trade  was  any  thing  the  worse.  No 
damage  appears  to*  you  by  it :  what  reason^ 
that  you  should  reeorer  damages,  where  you 
have  not  sustained  any  Ion  P  and  you  have  al- 


iVglano,  aguoit  the  wiH  of  the  Company,  and    ledged  nunc  in  your  dodaratioii ;  bow  can  your 


453']  STATE  TRIALS,  SCChakles  II.  leSA^-^TkeE.!.  Company  v.  Sandys.  [i5i 


^declaration  be  good  ?  it  then  contains  no  caii^^e 
t>f  action. 

You  should  now,  if  you  would  have  m.iile  a 
declaration,  that  should  have  intitlei)  }  ou  to  a 
vanse  of  action,  have  shewn  how  you  suffered 
by  Sandys,  a  stranger  trading  to  the  East- 
Indies ;  that  he  bought  up  all,  and  you  could 
hare  nothing ; ,  for  if  he  let^  eiiou^  for  you, 
ivhat  hurt  have  you?  what  reason  is  there  you 
should  recover  damage,  if  you  have  not  sus- 
tained auy  loss?  and  ii*  you  alledge  none  in 
your  declaration :  how  is  your  declaration,  that 
chews'  no  cause  of  action,  maintainable  ?    ^ 

In  the  case  of  Monopolies  11  Co.  88.  b. 
Holla  Abr.  Ist  part.  fol.  106.  The  last  point  in 
tliat  case  is  a  full  authority  in  this  point :  that 
adniitting  the  patent  to  be  good,  for  tlie  sole 
making  and  selling  of  cardsi;  that  was  granted 
to  Darcy  for  \2  years,  yet  no  action  would  lie 
in  that  case,  tbougli  tne  defendant  did,  con- 
trary to  this  patent,  sell  cards.  Adjudged  tlint 
it  was  a  monopoly,  and  patent  void :  that  if  the 
patent  had  been  good,  yet  no  action  would 
tiave  lain  against  the  defendant  upon  it 

My  lord,  If  that  be  so  as  it  is  declared  to  be 
in  that  case,  in  the  hurt  point  resolved  by  the 
Juflffesy  if  that  action  would  not  lie  there,  this 
will  not  lie ;  supposing  his  charter  to  be  never 
80  good,  and  the  deiendant  has  done  contrary 

My  ford,  there  is  only  one  other  reason  for 
which  the  action  will  not  lie ;  and  that  is 
grounded  upon  the  letters  patent,  as  they  are 
gfrantcd  to  you.  For  by  the  letters  patent,  it  is 
not  absolutely,  bht  sub  modo  granted,  that  you 
shall  liave  the  sole  trade ;  and  that  no  other 
person  shall  trade  there,  under  pain  of  forfeiting 
ship  and  fi^ds ;  one  half  to  the  king,  another 
balf  to  the  company.  So  that,  my  lord,  the 
words  of  restraint  are  not  absolute,  but  only 
under  such  a  penalty  and  forfeiture. 

Now,  my  lord,  if  I  should  suppose  this  patent 
to  have  all  thefor<ie  and  strength  that  they  can 
desire ;  supposing  that  this  ]>atent  were  m  an 
act  of  parliameut,  penned  in  this  manner,  that 
did  restrain  all  persons  from  trading  to  the 
£Ast- Indies,  except  the  Company,  under  pain 
of  I'urftiture  of  ship  and  goods  ;  under  fhvonr, 
you  that  will  have  adrantage  of  this  restraint, 
must  take  it  in  that  manner  as  the  act  does 
give  it ;  yon  shall  not  have  any  other  penalty 
or  pnni^hiuent,  but  what  the  act  gives.  For 
when  any  new  law  is  made,  you  must  take  it' 
as  it  is,  aud  no  otherwise,  till  another  new  law 
be  nude.  And  so  is  the  rule  in  7  Co.  37.  11. 
Co.  56y  and  59,  Plowd.  Com.  906.  It  cannot  be 
altered  without  a  new  law. 

And  I  would  hut  onljf  suppose  upon  the  sta- 
tute of  £dw.  6,  that  gives  the  owner  of  tithes 
treble  damages  against  him  that  sets  them  not 
forth  :  a  man  brings  an  action  upon  the  case, 
woula  that  be  well  ?  No,  he  must  take  the  law 
as  it  is ;  snch  an  action  never  was  brought,  nor 
if  brought,  oould  be  maintained ;  yet  here  the 
damages  are  given  to  the  party. 

The  like  of  all  other  penal  statutes,  a  man 
must  only  fbrftit  the  penalty  the  ftatota  in- 


flicts ;  so  that  this  action  cannot,  as  I  conceive, 
be  maintained.  8o  that,  my  lord,  tuking  all 
together,  adniitting,  (thoufifh  I  hope  it  is  not  so) 
that  tliis  patent  is  a  good  patent ;  yet  yon  are 
not  tlie  sole  persons  interested,  there  are  others 
besides  you,  your  grantees,  factors  and  ser- 
vants, and  sons  are  to  trade  there.  Yon  have 
not  laid  any  particular  damage  ;  therefore  you 
cannot,  by  the  reason  of  the  caseof  monopoUes, 
maintain  any  such  action  as  this. 

And  if  you  will  take  advantage  of  this  grant, 
it  is  reasonable  you  should  take  it  as  the  grant 
gives  it,  proceed  for  the  forfeiture  of  ship  and 
goods ;  but  for  the  action  of  the  case,  your 
charter  does  not  give  it ;  nor,  if  an  act  of  par- 
liament had  been  penned  after  this  manner, 
would  such  an  action  have  lain. 

So  that  to  conclude: 

First,  That  that  which  this  Company  claims 
in  this  case  by  this  |)atent,  to  have  the  sole 
trade  to  the  East- Indies  in  their  politic  capa- 
city, excluding  others,  is  a  Monopoly,  and  m- 
grossing,  agamst  the  common  (aw,  and  the 
untien't  statutes,  and  the  Statute  of  Monopolies, 
21  Jacobi,  and  therelbre  they  have  no  right  to 
have  what  they  claim. 

Secondly,  That  what  the  defendant  has  done 
in  this  case,  he  has  lawfully  done,  and  therefore 
not  to  be  punished. 

Thirdly,  That  though  the  Company  had  a 
lawful  claim  to  the  trade  in  such  manner,  as 
in  their  declaration  is  set  forth,  and  the  defend- 
ant done  what  he  ought  not,  }  ct  they  cannot 
maintain  tliis  action. 

And  upon  the  whole  matter,  whether  best 
for  the  Company  to  have  judfj^ment  for  them 
or  against  them,  may  deserve  their  thoughts. 
.  But  this  being  so  great  in  the  cousequence, 
as  the  whole  trade  of  the  kini^dom  depending 
upon  it,  I  have  laboured  the  more. 

Thcantient  laws,  the  uiuient  ways,  i<:  what  I 
endr^voui'f  and  againht  neM  ways  upon  any 
pretence  whatsoever. 

Antl  therefore,  my  lord,  I  humbly  beg  your 
judgment  for  the  defendant. 

lA)rd  Chicj'JuiUcc.  I>)  you  intend  to  hava 
anotiier  Argument  in  it,  geutJcmen  ? 

Solicitor  General.  What  your  lordship 
pleases. 

Ijord  Chief  Justice.  It  is  a  case  of  great 
weight  and  consequence,  |>erhaps,  as  ever  any 
case,  that  has  come  into  Westminster- hall.  I 
must  needs  say,  it  has  been  extraoniiuary  well 
argued  on  both  sides ;  and  it  must  be  neces- 
sardy  taken  notice  of  as  a  point  of  gTcat  conse- 

auenee,  wherein  the  kinap's  prerogative,  and 
le  privileges  of  the  East* India  Company,  and 
this  joint-trade,  are  concenie<l  on  the  one  side  $ 
and  the  benefit  of  particular  persons,  and  thf 
hberty  of  free,  uncontroulable  trading  is  con- 
cenie<l  on  the  other:  and  it  is  fit  there  should 
be  all  the  consideration,  and  all  the  dohl)eratioB 

rn  a  matter  of  this  great  moment,  tliat  p<»8si* 
^  can  be.  I  cannot  be  so  wonderfully  cap- 
tivated with  the  ditferences,  that  have  been 
made  between  the  charter  to  the  East- India 
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Coiii!)anv.  zw\  iho-p  lo  t'.!-    Tiirky  Compiny  /  consequences  arc  not  one  way  or  other  to  o?cr* 

ptTliapb  ai» 
coiiui  in  d^- 

coiuinei/djilion  iluf  Mtlitui:  bin  I  ttkc  the  j  bate  here;  and  theri'lure  it  is  fit,  that  all  due 

Common  laiv  to  U-  tbc  hvw  law  in  tlio  uurld.  I  ddilieratiun  be  taken  to  have  it  debated. 

For  thill  riMfii 

fendtil  htie  v> 

a|fain>iit;  ihc  cutpui ution  bJ-uim-  as  iDvlbibli*  ',  {;raitt,  and  a^ainsA  coniuion  luw,  as  bcin;; 

Within  a  Tew  davs,  us  \4111  s:i\    this   wus,  no  ;  moiiniioly  in  );ranting  them  the  bulc  trade ; 

thiii  lii:it  does  not  come  to  the  |)oint  in  Michel- 
buui'iu''»  c.iiii',  ahtiiit  trading  without  licence 


Colli ;)anv.  zw\  tlMxp  to   tiJ*     I  iirKV  company  /  consequences  are  noi  our  way  or  on 
and  ili«  othcm:  and  thoii>;h  1  huvi'tifard  ranch  |  ruleil.     The   main  point  triilv  is 
inth»^d.?UiiKvori.li.irir.-.s  and  Cur |Uf rations,  J  1  great  consideration  and  neigDl; 
am  of  »n.initi.:  iliw  i^  no  8iu:h  ;jriut  matter  ol" '  considerable  as  rvvr  any  that  has  c 

fluf  M  thtm:  bill  I  ttkc  the  j  bate  here;  and  theri'lure  it  is  fit,  tl 
L*  Ih;  tbc  hvw  law  in  tlio  uurld.     delilieratiun  be  taken  to  have  it  debawu. 
LT,  that  ^011  3Ir.  rolLoxun  de-  '      Mr.  Just.  Wiikini,  Mr.  Pollifxicn,  you  seem 
stion^:y  at'ur  jud^aieat  ^wvw  \  tu  ar;;ue  that  the  king's  grant  tn  them  is»a  void 


dund  «-oiild  M't'  it  ;  th«iii^'li  tiicrt*  \»i.'iv  dons 
that  went  to  wjiw  u(i''n  tiut  cur,'(4iai(in.  hut 
came  a\«ay  uii  i.ipiy  us  Iiilv  mlhI:  and  I  \Uih  .  with  itilidcls;  and  thL-reforc  you  ^o  upon  an- 

till*  duus  wLTi  liki'  to  U-  ;is  ^A\  sa:i»tlid  lioni  ,  "'        '  *'  *'  *  ^'^  '''"" 

the  on •.*,»«(  till' \  uiv  iVoin  tlie  i>iliL*r ;  aiM  llifre-  { 
Ibrr  thL'tvcoi)  lir  iiii  \^\\*\i  maiici-  in  tiiul.     Hut  i 
thcrr  i^  another  ihiii^  ilt.il  icry  laucli  iie!U.rics  ' 
cunsidv-raiion.  it  is  a  i|tu'^ti(in  %ilici(-iii  trade  is  { 
mightily  coiit'erncil :  we  kuom  mc  \\a\\:  a  [mi-  ; 
tent  nu^hbour,  \iho  has  iNitli  cxpL'ni'iice  and 
industry,  and  are  our  ri^al  in  this  trade;  1 
wish  wc  had  as  much  iii«luslry,  and  wore  as 
dxlififent  as  tl)c\  ;  ttioy  1i«i\e  't'ouud  by   lung 
cxpi'rimce,  that  a  Joint- slock  is  the  only  Wiiy 


utluH'^ronnd,  than  what  Mr.  Soliator  did. 

Mr.  PolU  iJ'cH.  i  go  upon  the  particular  case 
hen-  iH-Torr  yon. 

.Mr.  Jubt.  WitMns.  And  you  have  not  given 
n:iy  aiibiv4  r  lo  tlit:  Petition  ol*  the  Cummonsy 
ciiod  by  Mr.  Solicitor. 

Mr.'/Ni/.V.i7i».  Truly,  Sir,  1  think,  it  does 
not  iii^mI  any  answer ;  fur  1  go  chiefly  against 
this  grant,  which  is  against  law,  and  void. 

TMrtl-Chiif' Justice,  Truly,  Mr.  PoUeafen,  I 
am  not  much  in  love  neither  vi  itb  your  other 


to  cariy  un  their  irade,  I  mean  lloilaud.     And  >  |Nniit  about  the  action  ;  for  what  be^me,  pray, 
-^ '  "'  w.      .     .  uf  all  the  actions  that  have  been  bn»iightupoD 

that  statute  uf  monopolies,  by  the  patentees  of 
new  inventions,  as  tnere  has  been  multitudes 
ill  my  lord  IJalc's  time,  and  at  all  times  ? 

Mr.  roiiexfin.  In  that  case,  there'a  nobody 
but  tlie  particular  grantee,  that  has  that  invcu- 
tiun;  and  be  brings  the  action.  But  here,  of 
your  own  shewin^rt  3  uu  have  intitled  others  to 
the  trade,  as  the  sen  ants,  and  factors,  and 
chirdren ;  and  therefore  you  can  never  have 
such  an  action. 

L.  C  /■  When  will  you  have  it  argued 
aiy'ain  ? 

Mr.  PoUcxftH.  Wv  shall  be  ready  for  the 


it  IS  very  well  known,  if  ii  had  not  been  lor  a 
joiiit-sturk,  the  iiadi;  had  nv\CT  Ik^u  si»  lieiie- 
fii'itl  f»s  it  ir,.  An.l  Mr.  S:iiid)s  wunld  not 
ba\o  had  ^M('!l  a  di^in-  to  the  tradv,  fur  it 
Would  ii.)t  ha\e  liven  m»  well  settled  uud  tixed  ; 
anil  tlierefure,  I  take  it  to  be  a  wnudertVl  thin^, 
and  to  caiTy  a  irrcat  eonstqnence  in  it  upon 
that  acvor.iit,  thtii  wi*  shouM  cou8id«'rhow  this 
trade  eoini  s  to  U>  s«>  ^*at,  and  so  desirable. 
Now  ihai  hy  tlnjoliit- slock,  and  industry,  and 
cxpiMK'i- of  iLe  CtMn|iauy,  the  thing  is  b4H.*ome 
faoik  uinl  valuahlr;  h)r  particular  persons  to 
Coiut.-  Lind  s'.\iv|i  '<4Wii\  ihi'ailiantat^e  of  it, that 
oui;ht  to  ho  \tell  coii»iJrri.i!.     iMr.  Sandys  and 


his  p,i^t!ler^  arc  very  /tulous  now  to  reap  ihe  -  defendant  nexttirm. 
fruits  of  the  Coiujihii\  's  lab..iii-s.  i;ui  suppose  !  L-  C  J.  That  is  a  little  too  soon,  there  is  but 
thiK^uisliun  &bi>uld  he  iiskeil.  Will  you  k-  con-  j  a  «ery  short  %aration,  and  that  is  but  a  short 
tcutid  10  come  in  and  p.r.  \.jur  prop(»itiou  of  i  term;  I  think  y(»u  had  l>est  have  another  ar- 
•11  thechari^i:  these  ^th;o|j|i'h*ne  luen  at,  to  put  \  gumcntjn  Michaelitias-teim. 
the  iia<lc  intii  this  <-a)««iL-ity  it  is  in  ?  Cut  i .  it 
fair,  alter  thry  have  rolnci  d  it  into  *nt  i;iJod  a 
comiiiton,  at  a  vast  expnise  and  trimble,  for 
other  pa  r  lioni  a  r  jterauns  to  corn*,  and  say,  Let 
us  haie  the  benefit  of  it,  'iliut  ha\c  had  uoihin;r 
of  the  burthen  and  cliar<rei'  And  tiien  liiero  is 
another  cun^'^ueuce  of  ^cat  concttn;  |ieiire 
and  war,  no  one  drnibte,-  arc  ai-tinlly  in  the 
power  of  that  prince  and  ]>ro;i!e  wiih  uimm  the 
trade  is.  1  woidd  fUsireio  ki.  I'.v.  snp|M«ing 
ao  injm'y  should  he  cornmitud  !iy  any  ^larti- 
cular  person  lo  the  iniidels,  ami  thi'  sihip  ;;^ci 
away;  will  nut  all  the  r.  st  ti'tlic  i'i»mpany's 
■tock,  being  of  tjie  b^iiiu  r.iiUi-i},  be  iu  danger 
ofsutfering  by  it?  r;.4-:'i^ily  it  would;  and 
therefore  since  they  r.ru  !iu<.iy  to  answer  for  the 
vrong,  \H  it  not  fit  they  blioui<l  hav9  the  ma- 
Aagenii'ut  of  it?  So  wc  ma^-,  if  we  come  to  ar- 
gue b^  consequences,  easily  lind  out  a  gieat 
many  inconvenieneies  on  both  sides ;  but  they 
-  not  to  over-rule  tbc  law  one  way  or  the 
« ;  they  are  specious  pretences  by  way  of 


Sol.  Gtn.    Yes,  if  your  lordship  please. 

Mr.  Vullujui.  What  your  lordship  pleases; 
» e  shall  be  ri'udy,  if  your  lordship  pleases  to 
hear  us  ii<-xt  term. 

Is.  C.  J.  I  kiiow  Mr.  tSandys  is  in  very  great 
ha.stc ;  bnt  the  zeal  and  traus|)ort  ol  any  parti- 
cular iKTson  must  not  think  to  oblige  us  to  go 
lifuid  over  head  in  a  case  td'  this  great  weignt 
and  muiuent ;  tlirrc  is  uvt-at  consideration  to 
lie  had  of  the  Icugtii  of  time  that  tliia  Company 
has  conlinue«l ;  there  has  been  an  Eiist- India 
Company  in  king  Jam«'s  time,  in  Um  late  king's 
time,  and  in  this  king's  time. 

Just.  Holiouajf,  And  here  is  a  great  trada 
settled,  we  must  not  destroy  it  presently. 

L.  C.  J.  Wc  must  not  gratify  the  seal  and 
transport  of  Mr.  ISandys,  by  being  over- hasty 
in  tlus  matter. 

Mr.  Policxfcn.  My  lord,  we  shall  be  well 
content  to  stay  till  Michaelmas  Term. 

L.  C.  J.   ^1  I  luiow  the  counsel  will ;  but 

. ^ ^_^  ,_^  _    whether  your  oiiDt  will  Qr  no,  I  cannot  well 

UMBti  but  the  law  is  a  certau  nile,  and    tell,  nor  4o  M  mnch  car|.    Wall,  wawill 


taamifir  •f  it»  »n4  hur  «aotber  aigumeat  in  !  cultjr,  ^jt  |  hope  to  abev ;  I  jh^^  jo  e«ii9iii 


SCduelauft-Terin. 


MR.  ATTORNEY  GENERAL, 

fim  Robert  Hawtcr.) 
S   ARGUMENT. 

Thfi  Gofenior  aad  Coaoiiuny  uf  Mercbants  of 
LondoD,  tradin^f  to  Uik  ^il^st-lndieSfFlain- 
tiA.    TkonMs  Saxitlys,  defendant. 

JJe  termino  S,  Muhaelis^  Anno  Regni  Regis. 
36  Car.  2.  xxxi.  a.d.  1684. 

In  an  action  upon  the  case  brought  by  the 
Company  acpainst  the  Defendant,  for  trading 
iato  the  East  Indira  contrary  to  their  grant, 
AD  prejudice  of  tlieir  trade,  and  to  tlieir  dunnge 
of  1,000/ 

It  comes  before  the  court  upon  tlie  Plaintiffis' 
demurrer  to  Uie  defendant's  plea  of  the  Statute 
ofl5E.  3. 

The  record  baring  been  so  oflen  opened  at 
large,  I  shall  only  put  it  as  a  case  upon  the 
rco(»rd. 

Tt)e  king  by  hts  letters  patent,  Stio  April  is, 
IG  Car.  9,  reciting  that  tlie  ComiKiny  had  long 
beea  a  c«mpin\,  and  enjoyed  divers  liberties 
and  privilefTHf  under  the  chaiiers  of  queen  Eli  • 
zabcth  and  king  James,  grants  the  Company 
the  sole  trad^  and  tralKc  to  the  Eafit- fndies, 
bciuii^  an  Inftdel  couDtrv ;  with  a  pnihibition 
to  all  othei-s  of  bii»  subjects  to  trade  thither, 
without  the  leave  and  licence  of  the  Company. 

The  Defendant  u'jt  qualiflad  as  the  charter 
directs,  without  the  leave  of  the  Company,  and 
against  their  wills,  traiies  to  the  East- Indies, 
to  tlio  prejudice  and  damage  of  the  Company's 
trade. 

Upon  this  case,  the  points  which  have  been 
mo\ed  and  argued,  are  two. 

1.  Whether  the  letters  patent  giving  licence 
to  the  Company  to  trade  into  the  East- Indies, 
and  to  exercise  the  sole  trade  there,  with  pro- 
hibition to  other  subjects  to  trade  there,  be 
good  ill  law  ? 

2,  Whether  admittinp^  the  |)alent  good,  this 
action  will  lie  for  the  Company  ? 

hi  debating  of  the  tirst  point,  I  shall  not  go 
about  to  maintain  the  validity  of  these  letters 
patent,  or  any  such  of  like  nature,  to  biml  up 
tlie  king  iirom  granting  liocnoe  to  other  of  bis 
subjeetk  as  lie  shall  please ;  but  sliall  content 
myself,  to  shew  that  all  the  sulyects  not  li- 
censed by  the  king,  nor  authoriztKl  by  the 
Com|uiny  (as  the  defendant  is  not)  are  bound 
by  these  letters  patent. 

^\'lierc  the  question  will  be  between  the 
king^s  prerogative  (and  tliat  in  one  of  tlie 
highest  points  thereof,  whkh  concerns  the  de- 
fence and  protection  of  bis  kingdom),  and  the 
intercourse  with  foreign  na^uns,  on  the  one 
side ;  and  the  general  liberty  of  trade,  whkh 
is  a  tender  point,  and  merely  conoenis  the  in- 
ierest  of  his  subjects,  on  the  other  side. 

It  thereibre  being  a  question  of  gce^  oonae- 
4|ueiiee,  and  of  greater  consequence  tb^p  tbS- 


ing  mto  the  point,  use  the  utmost  jcaution,  bw 
asserting  the  king's  iust  prerogative  in  Jihw 
matter,  and  not  to  depress  the  auiyjecU  tros 
liberty  of  trade. 

The  subject  matter  of  this  questioDy  only  re- 
lating to  a  foreign  trade  with  Infidebk  not  in 
amity  with  thekiogof  Englandy  dotli  iM>t  ne- 
cessarily oblige  me  to  enter  into  the  considem* 
tion  of  any  otlier  trade,  or  of  the  king's  pie- 
rogative,  or  the  subiects  liberty  in  rdatioo 
thereto.  "- 

Which  would  much  shorten  mv  task  in  eon* 
porting  these  letters  patent,  and  tue  trouUe^^ 
court  18  like  to  receive  thereby. 

But  because  the  great  torcc  of  the  vffa- 
ments,  made  use  of  on  the  oth^  side  agamsl 
these  letters  patent,  have  been  drawn  irom 
principles  and  precedents  of  law,  which  ooa* 
cern  as  well  the  inland  trade  and  traffic  of  this 
kingdom,  as  %vilh  oiher  Christian  nations  in 
aniny  with  the  king  of  England,  with  whom 
IcHuues  of  commerce  have  been  made  by  our 
kings ;  or  to  whf)m  a  comoiou  trade  Lath  beat 
laid  open  bv  several  particular  laws : 

It  18  made  necessary  for  me,  from  tlie  other 
side,  a  httle  to  consider  these  trades,  and  how 
far  the  sulyects  liberty  or  the  king's  preroga- 
tive be  concerned  in  them. 

Whereby  it  will  api^ear,  that  the  arguments 
and  authorities  produced  by  the  defendant's 
counsel,  will  he  of  no  great  force  to  impeach 
these  letters  patent  for  tho  mauugemcnt  of  n 
foreign  trade  with  Inlidels. 

I  «iaU  theretore  briefly  consider  the  inland 
t>r  native  trade  within  the  kingdom,  and  then 
the  foreign  tnidc  with  other  nations. 

The  inland  trade  is  either  for  roanu&otnrss 
or  merchandize. 

Under  the  trade  of  manufactures  faUs  in  the 
husbandman,  and  all  sorts  of  artificers;  who 
have  full  right  by  the  common  law,  to  exercise 
what,  and  as  many  trades  as  they  please;  se 
as  no  annoyance  hapueii  to  the  neighbourhood: 
and  with  iliese  the  king's  prerogative  is  litde 
eiincerned,  it  cannot  restrain  t&m,  it  being 
their  livelihood. 

Nor  Ls  tlie  puhUc  weal  otherwise  oonoomed 
therein,  than  that  all  its  members  should  live 
hy  their  honest  labour  and  industry.  As  to  the 
trade  of  merchandise,  or  inland  coromeroe, 
every  man  (generally  apeaking)  might  hay  of 
any  man,  whetlier  native  or  foreigft,  and  as 
many  kinds  or  sorts  of  merchandize  as  he 
pleaseth,  which  1  take  to  have  been  tlie  com- 
mon law  before  97  Ed.  3,  cap.  5,  whereby  all 
trading  merchants  were  restrained  to  one  sort 
of  merchandize. 

But  that  act  continued  not  long,  being  re* 
pealed  38  Ed.  3,  cap.  9. 

Yet  this  trade  of  inland  roerchandixe  Isj 
upder  several  restrictions  at  common  lew.  1. 
Notwithstanding  such  general  liberty  of  buy* 
ing  ^  selling,  no  man  oould  ingroas  any  ene 
ooamoditv'.  fl.  The  ancient  oommen  law 
oonfined  this  sort  of  tfsde  |o  certain  plaoea,  u 
towne,  cities,  or  other  yiiblio  places  nppeinlsd 
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bv  the  king,  Co.  .3  Inst.  ft.  196,  in  the  Chap. 
I^orestaUing. 

It  WM  puniihtble  to  buy  above  the  Talae  of 
twenty-peoce  elseirliero,  ur  to  nntidpete  mer- 
chanJizes  before  tlic^  airivcd  at  theK  places. 

S.  No  aasendrfies  could  be  held  for  the 
traffic  of  buying  or  selling*,  without  the  kin^s 
licence ;  for  thongli  some  markets  and  fairs 
are  held  b?  prescriution,  (the  original  grants 
not  appeanng)  yet  tnese  were  derifed  frMn  the 
«rown,  by  some  royal  licence  before  time  of 
memory:  they  all  de^nd  uuoq  the  same 
cvown,  and  may  be  forfeited  to  tne  crown. 

This  is  so  fTe(|uent  in  our  books,  I  need  not , 
«le  the  authorities. 

And  here  the  prerogati? e  of  the  crown  had 
n  great  stroke. 

The  inland  traders,  in  buying  and  selling, 
night  buy  and  sell  in  private  |ilaces,  and  could 
not  be  restrained:  but  they  could  not  hold 
assemblies  for  trade  without  the  king's  leave 
and  licence ;  marts,  fairs  and  marketi,  in  their 
true  nouon,  being  no  other  than  royal  licences 
to  assemble  for  trade  and  traffic. 

And  these,  when  granted,  cannot  be  resumed 
without  cause  of  mrfeiturc:  for  I  do  admit, 
tlmt  a  licence  to  trade  or  traffic  carries  an  in- 
teiest  with  it,  being  a  matter  of  profit. , 

And  I  take  the  law  to  be  the  same,  whether 
the  fair  or  market  be  erected  only,  and  not 
granted  to  anv  one ;  and  where  it  is  gmnted 
to  a  sulgect,  all  the  king's  subjects  have  a  li- 
berty and  right  of  trafficking  tWe,  and  cannot 
be  jprohibilM  by  the  lord  of  the  fair  or  market. 

The  reason  of  these  restrictions  of  the  inland 
trade  of  merdiandize,  and  the  king's  preroffa- 
tive  therein,  is  firom  the  concern  the  public 
peaee  and  justice  of  the  kingdom  hath  in  this 
sort  of  tr^di*,  more  tlum  in  the  former  of  the 
manufactures,  viz.  to  prevent  all  manner  of 
cheats  by  false  weights  and  measures,  corrupt 
merchandizes,  and  too  great  enhancing  of  the 
prices,  and  breaches  of  the  peace,  occasioned 
oy  public  concourses,  thougn  under  colour  of 
traac  and  traffic. 

And  upon  this  ground  the  common  law  pro- 
vider, That  to  all  such  licences  for  public 
marts,  which  the  king  may  grant  when  and 
where  he  pleases,  being  not  to  tlie  dama^  of 
others  before  gmntrd,  a  court  of  justice  is  in- 
cident of  conmion  ptght,  for  prefiervation  of  the 
pub'ic  peace  and  correction  of  such  deceits 
which  generally  attend  the  trade  of  mei-chan- 
dizing. 

Foinrthlf ,  There  was  another  restriction 
upon  the  luhnd  merchandize  taken  notice  of 
in  our  bookff,  which  was  more  particular,  aud 
to  certr.in  places,  viz. 

The  cliiim  of  foreign  bought  and  fbreig^ 
sold,  by  several  cities,  towns  and  ports,  some 
by  custom,  and  others  bv  charters ;  and  there ' 
is  no  great  question  to  be  made,  but  before 
9  £.  3,  c.  1,  the  charters  as  well  as  eustoms 
did  prevail  for  that  liberty,  but  both  were  taken 
away  by  the  Statute,  and  divers  8ubse(i}uent 
t«W8  taken  notice  of*  in  the  case  of  the  city  of* 

idoDy  Co.  8,  fol.  138. 


And  between  that  and  9  H.  4,  there  wcm 
great  struggliogs  in  parliament  between  the 
rortdgn  merchants  and  the  city  of  London, 
and  other  towns,  about  that  custom. 

Till  at  length,  London  prevailed  for  a  pri- 
vate act  of  parliament  for  establishing  of  the 
customs,  which  they  have  ci^oyed  ever  since 
9 II.  4,  SO. 

By  an  ancient  record  of  Henry  3.  it  appears 
that  the  abbots,  and  others  the  religions  of 
the  count  V  of  Linoohi,  under  colour  of  selling 
their  wool,  which  arose  upon  their  demesne 
lands,  turned  merchants,  and  bought  up  wools, 
aud  sold  them  with  their  own  wools:  they 
were  prohibited  to  do  it  by  a  writ  out  of  the 
chancery. 

And  u|K>n  the  complaint  of  the  merchants  of 
Lincoln,  m  the  time  of  Edward  1,  the  hke  writ 
of  prohibition  issued,  Pla.  Farl.  in  the  Appendix 
609.  By  all  which  it  appears,  that  tlie  inland 
traffic  of*^  the  kingdom,  \i  hich  was  within  the 
care  and  cognizance  of  the  common  law,  was 
not  uolimitol,  nor  the  subjects  liberty  therein 
oe^er  so  large  as  it  is  now  insisted  upon,  to  all 
foreigu  parts  whatsoever. 

And  that  the  mauagery  of  the  principal  part 
of  the  home  traffic,  whicn  consists  in  the  marts, 
fiiirs,  and  markets  of  the  kingdom,  depends  up- 
on the  king's  prero^pOive,  and  is  managed 
under  it,  the  law  having  entrusted  the  lung 
with  that  power  for  the  benefit  of  his  people, 
and  the  |H>ace  of  the  kingdom. 

In  the  next  place,  I  will  take  a  view  of  the 
foreign  trade. 

The  common  law,  and  our  law  books,  take 
notice  of  but  two  sorts  of  foreigners,  alien 
fnend«i,  and  alien  enemies ;  C*alvin°s  Case,  Co. 
7.  17. 

Ncitlier  can  there  be  anv  other  sort  of  forei^- 
ers  generally  speaking:  for  if  Uie  question  arise 
whetlier  alien  friend  or  alien  enemy,  it  must 
be  tried  by  the  leagues  with  the  prince,  whose 
subject  he  is ;  which  is,  or  ought  to  be  enrolled 
in  Chanoerv.  And  though  there  be  not  actual 
war  or  fating  between  the  two  princes  anil 
their  subjects,  yet  they  are  *  io  statu  belli,'  and 
may  assume  arms  when  they  please,  and 
seize  the  goods  and  persons  of*  each  other's 
sublects. 

f  shall  first  consider  what  the  common  law 
determiucdastothe  subjects  trade  and  traffic 
witli  alien  friends  beyond  the  seas,  and  upon 
what  foot  trade  stands ;  and  then  particularly 
consider  how  it  iletermines  in  case  of  commerce 
with  alien  enemies,  and  incidently  of  inlideb. 

I  conceive  the  common- law  hath  made  no 
cxpi-ebs  nrovisiou,  nor  given  any  absolute 
right  for  the  subjects  to  trade  with  any  fordgn- 
ers  be^  oiid  the  seas. 

It  will  be  of  little  use  to  discourse  how  far 
the  law  of  national  interposes  in  this  matter: 
whether  every  nation  be  obliged  to  entertain 
trade  and  commerce  with  another  nation. 

And  antecedeiu  to  all  leagues  and  treaties  for 
commerce,  little  n  ill  be  fbtmd  besides  the  laws 
of  hospitality,  wliic^  do  not  give  any  demaiul- 
abte  right.  y 
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BodiDusy  in  bis  book  de  Repab..  lib.  1 .  cap.  6, 
7.jnyt '  QuflB  tametsi  jure  gtntium  esse  vi- 

*  deantur  probiberi,  tanicn  saspe  a  principibut 

*  videmus.' 

Aodinbia  book  deRepub.  lib.  1.  cap.  .6. 
kdkh, '  Tbat  it  is  lawful  to  forbid  Inreigners 

*  from  eoteriogf  the  borders,  not  only  if  a  war 

*  be  oo  foot,  but  in  time  of  peace,  that  the  man- 
'  n«  of  the  inhabitants  may  not  be  corrupted 

*  by  coDTersc  M-ith  strangers.' 

And  in  his  book  de  Uepub.  lib.  1.  cap.  6,  7. 

*  That  the  laws  of  commerce  are  contained 

*  in  the  particular  compacts  and  agreements  uf 

*  P^oplo  and  princes  ' 

_  Wkat  dodinus  declares  tQ  be  the  law  of  na- 
tions, exactly  agrees  with  the  laws  of  this  king- 
dom ;  for  all  strangers  came  hither  under  safe' 
•ooducta,  which  contained  both  the  king's  li- 
oenceand  protection  of  them » 

The  kii^  might  inhibit  foreigners  from 
eoming  into  the  realm,  and  might  remand 
tiiem  when  here. 

Magna  Charta,  cap.  SO.  which  is  a  general 
iaie-cooduct  to  merchants -strang^ers,  re^rvcs 
this  prerogative  to  the  king,  *  nisi  publice  pro- 
•hihiti.' 

My  lord  Coke,  in  his  comment  upon  this 
chapter,  9  Inst  5.  7.  admits  they  might  have 
been  prohibited  before  this  statute,  but  con- 
strues the  saving  of  this  prohibition  by  act  of 
parliament 

Which  construction,  as  it  is  witliont  any 
ibrmer  precedent  or  authority,  so  it  is  against 
the  constant  stream  of  precedents  and  practice 
ever  since. 

Rot  Claus.  24  H.  3,  dorso,  which  was  after 

this  statute,  the  king  sent  his  writs  to  several 

^  mayors,  commanding  that  all  the  merchants, 

*  ultra  montem,'  should  depart  the  kingdom 
irithin  a  month. 

And  in  the  same  roll,  dorso,  there  is  another 
writ  to  the  mayor  of  I^ndon,  ffiving  leave  to 
Roman,  Fk>rentine  and  some  other  merchants, 
to  stay  till  the  feast  of  St  Martin  in  the  year 
Ibllowmg. 

And  the  constant  practice  in  every  kmf*B 
reign  since,  hath  been  both  by  proclamation 
and  orders  of  council,  to  command  foreigners 
to  depart  the  realm. 

Besides,  the  constnictkm  my  lord  Coke  puts 
npon  it,  makes  the  clause  idle  and  elusory. 

That  one  act  aCpariiament  shoidd  provide 
for  a  saving  by  a  suDscquent  ^  which  of  itidf 
would  be  repealed  by  the  former. 

tSo  where  an  act  of  pariiament  prohibited  fo- 
reigners to  come  in,  the  king  by  his  safe  con- 
ducts might  licence  them . 

The  Commons  in  pariiament  1  H.  5.  pray. 
That  the  statute  made  by  Henry  4,  for  avoiding 
of  strangers  out  of  the  realm,  might  be  put  in 
execution.  The  king  grants  it,  saving  his  ! 
prerogative  to  license  whom  he  pleases.  The 
Commons  replied,  '  Their  intention  was  no 
'  otherwise,  nor  ever  should  be  by  the  ffrace  of 
^  God/  1 H.  5.  No.  15.  Rolls  PrerogaUve,  180. 

This  might  further  appear  by  the  several 
ftami^  made  for  the  inviolable  observation  of 


the  kill's  nfe-oonducts,  which  are  in  express 
words  mentioned  to  extend  to  ali^  enemies,  a^ 
well  as  alien  friends ;  S  H.  5,  cap.  6.  and  SO 
n.  C,  cap.  1. 

It  is  held  in  Horn  and  Ivy's  case,  Hill.  91 
and  32  Car.  Socundi,  Banco  R^is,  Syderfin. 
That  at  common  law  the  king  i|iiffbt  prohibit 
the  importation  of  foreign  commodiiies,  before 
the  iitatutes  therefore  made. 

So  then  as  the  case  stood  nt  comimon  law, 
foreign  princes  and  nations  might  prohibit 
the  subjects  of  England  to  trade  with  them, 
as  the  lung  might  prohibit  foreigners  to  trade 
here. 

Tbe  king  might  inhibit  any  of  his  subjects 
from  going  bt^ond  sea :  and  this  misht  have 
been  by  particular  writ  or  genenf  procla- 
mation. 

Our  books  and  precedents  are  so  full  in  this 
point,  that  it  was  aulmitted  on  the  «other  side  ; 
for  there  could  not  be  produced  any  authori^ 
that  renders  it  the  least  questionable,  but  mul- 
titudes are  for  it 

Rot.  Claus.  7  Ed.  8,  mem.  10.  A  writ  to 
the  sheriff  of  York,  to  seize  the  bodies  and 
lands  of  such  as  had  gone  beyond  sea,  contraiy 
to  the  kinflf's  inhibition. 

Rot  Qaus.  41  Ed.  3,  mem.  24,  dorso^ 
writs  to  all  the  maritime  towns  to  take  care 
that  a  proclamation  prohibiting  all  his  subje^ 
(except  noted  merchants,  and  those  unarmed} 
be  put  in  execution . 

Hereby  it  is  evident,  that  it  was  penal  to  g<i 
beyond  sea,  contrarv  to  the  king^s  mhibitiony 
before  the  statute  or  5  R.  2,  ckp,  2. 

All  that  that  statute  adds  to  strenjfthen  the 
king's  inhibition,  is  only  a  point  of  further  pe-' 
nalty,  riz.  A  forfeiture  of  the  ^oods  of  the  pas- 
senger, and  of  the  vessel  ot  the  master  ex- 
porting :  and  though  there  be  three  sorts  of 
persons  excepted  out  of  that  statute,  viz. 
Lords  and  other  great  men,  true  and  notable 
merchants,  and  the  king's  soldiei's ;  vet  that 
law  gave  those  persons  no  other  liberty  than 
they  nad  before,  only  leaves  tliem  out  of  the 
penally  provided  by  tnat  statute. 

That  before  this  statute,  noblemen  and  other 
great  meu  might  be  prohibited,  appears  by  my 
Ion]  Coke's  opmion,  3  Inst.  179,  m  the  case  of 
fugitives  ;  and  the  records  there  mentioned, 
especially  that  of  the  25th  of  Ed.  3,  Rot.  chius. 
menib.  15,  dorso,  whei-e  the  king,  by  his  pro- 
clamation, prohibits,    tliat  *  Nequis   Comes, 

*  Baro,  Miles  religiosus  sagitUrius  aut  opcra- 

*  rius,  extra  Regnnm  se  triinsfcrret,  sub  pcBua 
<  Ainestationis,  et  Incarcerationis.' 

And  for  the  king's  soldiers,  it  is  plain  they 
could  not  depart  tiie  realm  without  the  king's 
leave  :  but  his  raising  of  them  for  his  foreign 
service,  was  a  sufficient  licence  for  them  to 
dejtart  the  realm  with  their  screral  captains. 

And  for  the  true  and  notable  merchants 
excepted  in  the  statute,  they  are  the  same  with 
the  noted  merchants  excepted  in  the  pi-ocla- 
roation  of  4 1  H.  3,  who  were  the  merchants  of 
the  staple,  who  were  admitted  and  sworn  to 
observe  the   laws  of  the  staple ;  and  wore 
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to  re|Mur  (bither,  and  not  clvewhere, 
:  tike  king's  tpecial  lioence,  as  I  shall 


lonnd 
Withoat 
afterwards  shew? 

By  the  statute  of  97  Ed.  3,  i»hicK  seUled 
fte  laws  of  the  stApte,  <-ap.  23,  all  nu-rchants, 
«r  well  aliens  as  denizens,  rf|iairin«f  to  the 
Stmple,  are  required  to  be  sworn  belbre  the 
rfliyor  and  constuhle  of  t!ii>  staple.  After  I  he 
staple  was  at  Calais,  as  if  was  41  E.  3,  and 
3  R.  2,  ttft!  samu  laws  of  the  staple  continued  ; 
W6A  tUese  merchants  are  in  many  records 
aken  notice  of. 

37  H.  8,  cap.  15.    All  persons  are  prohi- 


The  only  autharity  pitxlaecd  is  the  opinion 
of  Fitzherfert  in  Nat.  Brer.  fo.  85,  where  thcf 
words  of  f'itzherhert  are,  '  Tbat  by  the  conne 
*•  of  the  common  law,  every  man  may  go  out 
<  of  the  realm  for  merchandize,  or  traTel,  or 

*  any  other  cause,  as  he  pleases,  without  de- 
*•  mandinff  licencH  of  the  king,  and  shidl  not  be 

*  punished  for  it.' 

By  this  opinion,  the  liberty  the  subject  had 
to  travel,  or  to  go  for  any  other  cause  beyond 
sea,  is  the  sanie  as  to  trade. 

And  this  opinion  imports  no  irtore  than  a  bare 
impunity,  tbat  the  <ommon  law  made  no  ex 


bited  to  buy  wocd  in  Kent,  and  some  other  >  pressprovision  against  it,  so  as  to  mnish  it  as 


(!ounties,  except  the  merchants  ({f  the  staple. 

And  1  Eliz.  cap.  13,  provides,  It  sliall  be' 
IfeWfol  for  the  merchants,  called  raen*hant- 
adventuren,  and  merchants  of  the  siaplc,  out 
of  the  river  of  TItames  only,  and  twice  in  the 
¥ear  at  most,  to  ship  out  and  in  foreign 
EiHoiiia. 

Now  41  E.  3,  and  5  R.  3.  the  staple  Mas 
at  Calais,  and  all  the  merchanU  of  the  staple 
iNre  bound  to  repair  thither  only,  ami  had  a 
tfMml  licence  so  to  do,  without  takinir  of 
jpUBports,  as  the  form  of  the  statute  of  5  It.  2, 
directed. 

But  these  notable  merchants  were  restraii)e«l 
6>  trade  to  any  other  place  than  the  staple,  as 
I  Aall  after  shew. 

Ai  the  king  may  inhiliit  auy  of  his  subjecta 
coii^  beyond  sea,  so  he  may  at  any  time 
nmU  any  of  his  subjects,  under  penalty  of 
ftlftiture   of  goods  aud  lands,    diiridi;  life, 


an  oflence  at  common  law,  but  kit  it  to  the 
discretion  of  the  king  to  prohibit,  or  permit,  as 
lie  should  see  cause. 

That  this  was  the  meaning  of  Fitzhcrbcrf, 
and  that  \\v  did  uot  intend  any  right  the  com- 
mon law  ga%-e  the  subjects  to  icd  beyond  sea, 
but  only'  that  die  oommon  Uw  was  silent 
therein,  and  l<-ft  it  as  a  tlung  indiflerent,  an- 
tecedent to  the  king's  inhibition ;  is  cfident 
both  b}'  Fitzherbert,  in  tbe  same  place,  and 
the  co-tero]torary  o|nnionB  of  the  sages  of  that 
time. 

For  immediately  Fit/.herbert  explains  hia 
opinions,  that  because  every  subject  if  bound 
to  defend  the  kiu(;  and  the  realm,  the  king  at 
his  pleosurt^  u)ay  command  the  subject  not  to 

S>  out  of  the  realm  without  his  licence  ;  and  if 
ey  do  contrary  tliercU>,  they  shall  be  Ansd  for 
tbeir  disobedient  c. 

Here,  by  Fitzherbert,  that  liberty  which  he 


Dyer  12, 8  parag.  10,  and  276,  and  375, 3  Inst,  i  had  assterti^  for  the  subject  |p  trade  or  travel, 
179,  in  the  chapter  of  fu^tives,  and  95  and  SO        '^  '       -^  -•  l.  t^  ■■       ^^--^   . 

Elbe.  Cater 's  case  in  the  Exchequer  Chamber, 
Leon.  fo.  9. 

Upon  these  grounds  it  is  evident,  that  the 
4loiiiinon  hiw  did  not  give  any  absolute  i  ight  to 
the  snl^jecta  to  trade  beyonu  sea  with  foreign- 
ers ;  for  no  man  can  have  a  full  right  by  Taw 
10  any  thing  which  others  have  a  right  by  the 
tfemelaw  to  him^er  him  of.  or  to  obstruct  him 
in  the  using  or  enjovment  ot  it. 

And  Mr.  PuUexteti  did  risrhtly  observe,  that 
this  fundamental  i  ij;-ht  of  the  k'inff,  of  prohi- 
biting   his  subjects  ft'oiii  ^c\\vr  beyond   sea, 

equally  resooctv  the  truJi'with  Cliristian  na-  !      For  all  the judj^  agreed  with  Fitzh^Hiert, 
tions  as  with  intidels  ;  IV  r  hotti  have  a  ri^ht  to    that  the  king  nii^tht  prohibit  them, 
ddiar  the  English  fn^m  trading  with  tlttiti.a^i  I      Aiidritzlurlici-t\  opinion  for  such  pennii- 
Ae'king  of  Knt^faud  had  a  riulit,  at  iumniMi  !  -"ion  only  IK  ur|;e<l ;  and  at  that  time  left  with 


as  it  was  equal,  so  it  mif^ht  be  equally 
hy  the  king  at  his  pleasure. 

All  the  Judges  at  that  time  w^re  of  the  same 
opinion. 

Mich.  1  Eliz.  Dyer  165,  in  an  atembhr  of 
the  judges  and  othVs,  the  questioo  is  fully 
stated,  whether  a  subject  senerally  might 
withdraw  his  person  out  of  the  kingdom,  for 
merchandize,  travel,  or  other  cause,  by  tlie 
sole  licence  or  permission  of  the  commoo  law  ? 

The  Question  is  not  put  upon  any  right  tlie 
subject  had  to  go,  bnt  upon  a  bare  permission 
at  conunim  Ia\«'. 


law,  to  restrain  iii^  ^abji.'rt!»  within  the  rcabu 
from  passiusr  ovir  th.-  :>ea  to  tiatli^  with  them 

Which  is  foundf  d  upon  the  kiug's  right  of 
protecting  his  kingdom,  which  could  not  be 
discharged  if  the  subjecls  had  such  general 
riglit  as  is  prctondeJ,  uf  wiilidrai^  iitt;  their 
pnrsoDs  and  cstute<^  as  well  to  intidel  a:»  Cliris- 
tian countries. 

An«lif  such  general  right  were  by  the  com- 
fl&on  law,  It  i«  marvellous  ;  and  that  uo  rcconi 
o^  book -case  can  be  found,  where  it  was  ever 
SO  resolved. 

Notwitbstandiu<>r  great  occasion  has  been 
given  in  atl  times,  by  prohibition,  tbr  tLo  sub- 
ject to  have  asserted  siAch  right  \ 


a  qitttre  upou  it,  without  any  allowance  of 
siicn  permission  ftt»m  the  judges,  bat  scem- 
in(Hy  to  the  contrary. 

But  after\«  ards  .Mich.  12  and  IS  Elii.  Dyer 
296,  a  particular  rase  of  a  merchtnt  that  went 
beyond  sea  to  live,  and  not  for  merchandize^ 
wit  bout  the  kin^*:»  licence,  came  belbre  tbe 
judges  ;  aud  it  was  debated  lieibre  the  jadgA 
of  both  benches,  aud  the  chief  baroo^  upon 
this  point, 

\ynethcr  it  were  an  oflenee  punisUile  at 
common  law  ? 

Two  of  the  judges  held  it  to  be  an  olfence, 
and  that  the  oommon  law  did  prohibit  it. 

Tbe  rest  of  the  judges  concurred  #idk  Itlz- 
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hcrbeit,  and  held,  that  before  an  express  prohi- 
bition by  the  king,  by  prockmation  or  writ,  it 
was  not  an  offence  of'  contempt,  but  led  by  the 
cbramon  law  as  a  thing  indifferient,  which  im- 
ports DO  right,  but  a  bare  impunity. 

But  all  the  judges,  after  a  pronihition,  held 
it  an  ofl«nce  and  contempt  punishable  at  com- 
mon law;  whereby  that  pomt  is  settled  by  the 
opinion  M*  Fitsherbjcrt  and  the  judges  ot  that 
tune,  that  at  the  common  law  licence  was  but 
a  bare  permission,  importini^  only  impunity,  iu 
that  the  law  was  silent  before  an  ezjin.'ss  pro- 
Idbitioa  of  the  king,  which  is  the  lowest  de^ee 
ot'ncnntssion  taken  notice  of  ui  books  of  liiw. 

Grotins,  in  his  book  De  Jure  Belli  et  Tacis. 
Iib.,ib.  3.  No.  9,  defines  permission,  pro|)erly 
no  called,  *  Permissio  autcm  propn^,  \wt\  actio 

*  est  Lcgis,  sed  actionis  negatio,  nisi  qunteuiiAi 
'aliiid i£ eo, oui permittitur  obligat,  n<{  liupu- 

*  diroentum  ponat.' 

But  this  permission  of  the  common  law  goes 
not  so  far  as  to  oblige  or  debar  others  from  uh- 
atructing  the  actiou,  which  may  be  impeded 
both  by  the  king  and  other  nations,  as  1  have 
abewn« 

It  carries  only  impunity  with  it,  and  this 
liberty  of  haunting  or  visiting  strangers  in 
ansity,  something  resembles  that  liberty  which 
the  common  law  allows  one  subject  towanis 
another,  viz.  a  free  ^lassage  to  his  housi*,  to 
apeak  or  lieat  with  hnn,  which  sounds  only  in 
cicusc  of  trespass,  and  may  l>e  prohibited  by 
the  owner. 

9  Ed.  4,  fo.  4,  par.  15.  In  tre<(pa.<ss  forlnreak- 
iag  his  house,  the  defendant  pleaded  a  licence 
mm  the  plaintiff ;  who  replied,  that  after  the 
licence  he  prohibited  the  defendant  to  come. 

For  be  the  licence  express  from  the  party, 
or  implied  by  the  law,  the  owner  might  deter- 
mine It  by  an  express  prohibition. 

Butthough  the  common  law  did  not  expressly 
prohibit  the  ^ing  beyond  sea  without  licence, 
so  as  to  punish  it  as  an  offence  criiuinally^  yet 
it  did  disc<iuiitCT inner;  all  going  hevond  sea 
without  the  king's  liccnct',  in  a<ljiidgihg  their 
issue  bom  then*,  after  suoli  a  departure,  aliens, 
and  not  iiihrritable  to  the  Knji^ish  la^tis  ;  as 
%%iLs  resolved  inter  Hide  Sc  Hill.  Miliar.  25 
Eliz.  n.  Ks. 

3  Cro.  3.  t'hat  if  Baron  and  Feme  go  iieyond 
«ca  witli  licence,  and  tSLvry  there  aUer  the  time 
limited  bv  the  licence,  and  have  issue  bom, 
they  shall  he  aliens,  and  not  inheritable. 

Besides  those  powers  or  pi-croi^atives  where- 
with tho  roniinon  law  entmstM  the  king  for  the 
defence  of  the  realm,  viz.  t(i  pndiibit  and  re- 
move aliens,  to  restrain  them  tVoin  goiiif;f,  and 
to  recall  his  own  subjects  \«  hen  gone  beyond 


The  bw  rests  the  sole  power  of  making 
leagues  w  ith  foreigners  in  the  king  alone, 

Wliich  is  the  first  step  towards  a  foreign 
trado, 

The  common  law  admitting  of  no  trade 
with  enemies,  eneinie<i  are  iiiaue  friends  only 
1>y  public  leaguft  to  be  made  capable  of  baing 
Iraacd  with. 

VOL.  X. 


And  as  the  making  of  all  leagues,  so  tha 
modelling  and  limiting  of  such  leagues  are  by 
the  king  alone. 

As  it  is  to  be  observed,  that  no  leagues  wer6 
ever  yet  made  for  an  unlimited  and  universal 
trade,  but  in  all  leagues  the  particular,  munici- 
pal laws  of  each  country  are  excepted  ;  as  for 
exampfe,  salt  cannot  be  imported  into  France  : 
and  most  French  commodities  are  restrainea 
fVom  being  imported  hither : 

8o  it  was  resolved.  Pasch.  30.  Eliz.  (4  Inst 
5.)  3  Inst.  Henry  de  Vale  and  Tomlinson,  upon 
a  seizure  of  French  goods,  and  a  complaint  to 
the  coqncil  upon  it,  That  the  laws  of  either 
kingdom  were  excepted  in  the  league. 

Much  less  doth  the  king  in  any  league  con- 
clude or  build  up  his  own  prerogative  towarda 
his  own  subjects,  in  ^nting  them  licenoea 
;  to  trade,  or  in  restraining  of  them  from  going 
beyond  sea,  though  in  order  to- trade. 

Moreover,  the  rules  of  the  common  law  ara 
not  adapted  to  <letermine  matters  of  foreign 
trade,  neither  can  foreigners  be  presumed  to 
have  cognizance  of  the  municipal  laws  of  thia 
kingdom. 

The  principal  part  of  foreign  trade  is  trans- 
acted beyond  sea,  where  the  common  law  can 
'  have  no  cognizanci>,  but  is  confined  within  tha 
comi)as$  of  the  four  seas. 

The  law  was  so  strict,  that  an  obUgatioii 
bearing  date  at  a  certaiu  place  beyond  sea, 
could  not  be  tried  in  England,  21  £.  4. 
fol.  T4. 

Service  of  a  privy  seal  upon  a  subject  her 
yond  sea,  commanding  him  to  return,  whea 
certified  into  Chancery,  and  sent  by  MittAmua 
iuto  the  Exchequer  for  seizing  of  goods  and 
lands,  is  not  traversible,  because  not  triable  in 
England,  2  Eliz.  Dyer  17(5. 

h%  the  case  of  the  king  and  Cusack,  17  Ja- 
cobi,  Rolls  rep.  2  part.  fol.  112.  Herjeant 
Davies  argues  that  the  municipal  laws  of  any 
realm  are  not  sufficient  for  ordering  the  af- 
fairs and  traffic  of  merchants. 

And  upon  this  ground,  when  the  staple  vrtm 
removed  from  beyond  sea  to  several  towns  in 
England,  by  the  statute  of  27  E.  3.  it  is  pro- 
vide, That  the  trade  should  be  gnvemed  by 
the  same  laws  it  was  before. 

And  by  7  Chap,  it  is  enacted,  <  Tliat  all 
'  merchants  comiog  to  the  staple,  shall  bo 

*  ruled  by    the  law-merchant    of  all  things 

*  touching  the  staple,  and  not  by  the  common 

*  law  of  the  land.' 

Whereby,  in  negative  words,  the  common 
law  was  excluded  from  intonneddling  in  the 
iifi'.iirs  of  merchants  ;  as  not  proper  to  decide 
tliO!»o  controversies,  and  whereof  foreignert 
could  have  no  co^izance. 

l>y  all  which  it  ap)»ears,  that  the  common 
law  made  no  provision  for  foreign  trade. 

The  common  law  therefore  having  given  no 
right  to  the  subjects  to  trade  beyoml  the  seas 
with  foreigners,  nor  prescribed  any  rules  fur  ^ 
the  managing  of  that  trade,  but  leil  that  mat-  ' 
ter  solely  to  the  king,  for  the  best  profit  of 
his  people :       ^ 

2H 
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It  may  bt  profprr  to  ooaaider  vpon  wbtt 
feoodatioDs  tlie  for^igii  trade  atanda. 

Tbe  foondatiima  are  two. 

1.  LeajB^uca  made  by  tbe  Idiigi  of  Snglaiid 
wita  &mgn  princaa  and  statea. 

9.  Royal  hcenoea,wbidi  are  eitberaofely  by 
jpapty  or  by  act  of  parUament. 

For  dl  acta  ot  pariiameot  in  matteni  of 
irerogatife,  and  wbich  more  only  from  the 
kiiw,  are  by  the  king'a  granta  in  parliament 
tiCiled  into  law. 

*  By  leagoea,  ibreipien  are  bound  by  puUio 
floomact  to  adipit  tbe  king'a  aobfocts  to  a 
maoom  to  trade  with  fbreiffnen  beyond  aea. 

I  have  ak«ady  spoken oflea|[ueay  aatbe  ne- 
cfMary  pr^ratory  to  pll  foreign  trade,  and 
ifithout  which  no  foreign  trade  oonld  be  en* 
MprbEed  by  tbe  aobiecl. 

What  I  ahall  add,  is  only  oonoemiog  the  ne- 
lemry  depoidanoe  of  tbattrade  open  femes, 
in  its  oontinoanoe  and  regulation ;  ii  the 
league  be  broken,  let  the  subjecta  right  be 
i|(hat  il  wiN,  to  trade  either  singly  by  grant,  or 
y  act  of  partiaawnt,  it  is  susprndedl,  aitd  after 
proclamation  made,  becomes  uohiwful  and  pu- 
iliahabie,  aa  trading  with  eneroiea. ' 

The  Icaguea  and  treatiea  with  foreign  princes 
'for  trade  and  oommeroe,  whereof  the  solp 

iwer  is  in  the  king,  to  bind, the  sul^ects  of 


»y  are  the  only  laws  betwixt  nation  and 
nation  to  direct  tbcu*  trade  and  commerce  by. 

And  by  tbe  said  leaffues,  trade  may  be  limited 
lo  eertam  phuxa  and  oommoditieB.  or  other 
restrictiQna,  as  the  ti^o  piinces  siudl  agree 
opoB,  who  ajre  tbe  only  mastera  of  Aeir 
Wagnea. 

A  dear  and  full  iiiitanoe  of  this,  is  in  the 
leagues  for  trade  with  Flanders  and  tlie  low* 
countries,  between  the  kh^  of  England  and 
the  dnkea  of  Burgundy ;  whereby  the  staple 
was  settled  at  Bn^^;  and  tliat  no  woitls 
should  be  aold  in  Fian<ler8,  but  what  came  out 
of  England ;  and  that  no  EngUtih  cloth 
should  be  aold  in  Flanders,  on  pain  of  for- 
Ibiture. 

.Ut  E.  3.  Comidaiot  was  made  in  parlia- 
ment by  the  merchants  of  several  abuses  com- 
mitted by  the  men  of  Bruges,  in  restraining 
our  merchanta  from  selling  their  wools  to 
wham  they  pleased  at  Bruges ;  and  praye<l 
itmedy. 

The  king's  answer  was  that  the  ofdinance  of 
the  staole  should  be  viewed,  and  that  Thomto 
IVIicheloome  with  whom  the  patent  touching 
that  ordinance  was,  be  called  to  bring  the  same 
with  him,  and  some  of  tbe  merchants  of  the 
country,  who  best  undeislood  this  matter ;  and 
the  king  by  advice  of  bis  council  would  pro- 
▼jde  remedy  {  Hot  Pari.  31  E..3.  nu.  10. 

22  E.  3.    Another  complaint  b   made  in 

Ciriiament  against  the  men  of  Bruges,  (or  pro- 
biting  the  merchants  to  buy  staple  wares 
here,  and  pray  redress. 

The  king  answers  that  he  will  speak  with  the 

I^emish  ambassador  about  it,  22  £.  3.  nu.  13. 

8  U«  5.  A  gricTooa  c9iD|4aut  mad^  in  par- 


lianent  against  the.  men  of  Fhmders;  that 
though  En^fish  merchants  obaisrred  the  andeni 
leagues,  that  no  wooU  but  findish  shouki  be 
sold  in  Flanders,  and  no  Engusb  doth  sold 
there ;  yet  they  permitted  the  wools  of  8oot- 
hmd,  CatakNua,  Arragon  and  Spain,  to  be  sold 
there,  and  pray  remray. 
The  king  answers,  that  search  shall  be  made 

for  the  alliance. 

And  upon  the  like  compWnt^  9  H.  5.  tbe 
commona  pray,  the  king  wmdd  please  to  treat 
with  the  duke  of  Burgundy,  that  no  other 
than  EngUab  wools  di^d  oe  manufactured 
there,  or  that  the  English  might  sell  their  doth 
there. 

The  king  answers,  he  wouU  treat  that  the 
English  ooths  might  be  there  sold.  Bolls 
Pkmgative,  1  fo.  14  title,  League. 

But  tfaia  treaty  came  to  littte  pnrpose,  till 
after  the  acts  of  parliament  were  maoe,  S?  H. 
6.  cap.  1.  (20  U.  6.  cap.  4)  4  E.  4.  cap.  5. 
for  croluding  all  the  commoditiea  of  Flanders, 
until  the  dgke  of  Burgundy  recalled  hia  pro« 
damation  for-  banisbing  cloths  out  of  hb  do- 
minions. 

These  statutes  produoeil  a  firm  league  be<- 
^twcen  the  kings  and  the  duke  of  Bumndy  ; 
wlio  in  the  record  is  called  the  duke  of  Hans, 
or  of  the  Styll-yard,  from  the  merahanta  hia 
subjects,  who  hnd  long  in  England  obtained 
those  names. 

By  that  lea^[ue  a  free  trade  for  doth  waa 
agreed  upon  tor  the  English  merchants  in 
Flanders  to  continue  for  ever ;  and  tfie  kinff 
confirmed  to  the  subjects  of  the  duke,  aa  wdl 
the  liboties  granted  by  Edw.  1.  to  merchanta- 
strangera  in  general,  by  his  Charta  Blercatoria ; 
as  those  granted  by  Edw.  9.  to  the  nierdianta 
of  the  Sty  II -yard  m  particular:  which  league 
was  connrmed  in  parhament,  13  E.  4.  npu  9. 

These  leagues  may  suffice  to  shew  the  de- 
peudance  foreign  trade  liatli  upon  leaguea,  as 
to  its  coDtinuaDce  and  regulation. 

By  tliis  league  the  staple  at  Bruges  was 
taken  off,  and  liberty  granted  to  the  English 
merchaots  to  sell  their  doths  in  any  part  of  the 
duke*s  dominions. 

Who  these  English  merchants  were,  I  <hall' 
in  this  place  only  make  a  short  remark ;  that 
they  were  the  company  of  mercbant^adren- 
turers,  erected  and  licenced  for  the  better regu* 
lation  of  trade  for  wod  and  cloth,  beyond  the 
seas,  by  letters  patent,  1  Feb.  8  U.  4*  and 
confirmed  by  dther  letters  patent,  1  Oct.  1  H. 
5.  which  I  sludl  speak  more  hiigdy  to,  when 
I  come  to  shew  the  constant  possessipn  the 
crown  hath  had  of  licensing  corporatiotta  for 
foreign  trade^  exclusive  to  others. 

llie  other  foundation,  upon  which  all  foreigB 
traile  stands,  are  royal  licenoes. 

I  before  shewed  thai  the  Uceoce^  which  the 
common  law  gave  to  trade  with  foreigners, 
was  no  sure  foundation  of  trade  ;  becme  it 
might  by  law  be  intermpted  by  tbe  king,  and 
did  in  its  nature  import  no  naore  than  a  barn 
inmunity. 

But  where  the  king  grants  liccMOtt  t»  Uii 


t 
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Saels  to  trade  with  Ibreigiiers,  they  gmin  a 
t  er  iateregt'  to  trade  .aocordug  to  such 


^^Irich  are  either  hy  ifrant  only,  or  by  act  of 
pftrifaMMOt.  I  will  Hrrt  consider  those  that  are 
rfwhr  hjr  the  king's  grants. 

Tlittt  as  the  fciiy  may  at  common  law  pro* 
hAit  any  of  his  subjects  to  go  beyond  sea,  so 
dial  he  may  Koence  them  to  go  for  trade  or 
otherwise,  is  miquestionable. 

The  writ  of  JVe  exeat  Regnum^  and  several 
ftnas  ofliceiices  in  the  Re^;uter,  fol.  190.  and 
afdtitiides  of  other  authorities  make  it  out 

The  kin^  may  grant  such  licences,  not 
Mdy  where  Utmself  may  prohibit,  but  where  the 
common  hiw,  and  acts  of  parliament  do  pro- 
lubit. 

Alien  enemies  are  prohibited  by  the  com- 
VMM  law  to  oome  within  the  realm;  j^et  the 
king  may  licence  ^them  to  come  by  his  safe- 
ocNMnct,  as  folly  appears  by  the  statutes  made 
for  the  observation  of  safe-conducts. 

AbnI  it  is  observable,  that  such  safiMMmdocts 
put  the  alien  enemy  into  the  condition  of  an 
«1ien  aniy,  as  iuily  under  the  king's  protection 
daring  die  eontinnanoe  of  his  safe-conducts. 

No  subject  conld  seiae  his  goods  or  injure 
liis  person,  but  he  wasnunisbable  for  it,  both  at 
the  suit  of  the  king,  and  of  the  party. 

For  befbrethe  statutes  made,  conserrators  for 
tmoes  and  safe-conducts  were  appomted,  ap- 
peais  by  a  record  of  this  court,  Inisch.  IS  £. 
3.  Banco  Regis,  .Rot.  13.  which  1  shall 
Iwve  occasion  to  make  use  of  to  another  pur- 


And  that  such  an  alien  enemy  rbay  bring 
is  personal  action  for  debt,  or  any  injury,  ap- 
pears by  the  case  of  John  Dous^las,  a  Scotcn- 
man,  SO  £.  4.  fol.  6.  PI.  6.  and  Moore,  431. 

The  king  may  licence  his  subjects  to  trade 
with  enemies  prohibited  -by  common  law. 

And  fbr  licences  to  come,  go  and  trade  both 
within  and  without  the  realm,  against  express 
acts  of  parliaments,  the  instances  are  infioite. 

But  lor  the  better  methodizing  of  these,  I 
^hall  make  use  of  precedents  and  authorities, 
to  make  out  the  exercise  of  the  lung's  preroga- 
tive io  all  times,  as  to  matters  relatiog  to  fo- 
reign trade. 


ign  iraue.  raonsprayi 

I  shall  reduce  what  I  hare  to  offer  under  I  in  England. 


domtnk>ns  of  for^gn  princes,  as  in  the  instanoe 
of  Bruges :  that  must  be  done  by  leagues,  nor 
can  it  otherwise  be. 

But  the  appointing  of  the  staples  in  England, 
Or  in  the  foreign  ddroinions  of  the  king,  waa 
at  first  by  the  king  alone. 

This  is  expressfy  so  declared  in  the  recital  of 
the  statute,  8  £.  3.  cap.  9,  whereby  mercbants- 
strangers,  Sec,  have  liberty  granted  them  to 
trade  in  England,  according  to  the  form  of  the. 
great  charter. 

By  merchants- privy,  distinguished  from 
merchants-strangers,  m  this  law,  are  phunly 
intended  the  merchants  of  the  Uiig*s  toreigtt 
dominions. 

The  Irish,  who  by  Ordinatiopro  Statute  Hi*  ' 
bemUgy  17  E.  1,  had  liberty  granted  them  t* 
traffic  into  England,  so  as  they  gave  securitr 
not  to  go  unto,  nor  commerce  with  Scotland^ 
nor  other  the  kii^^  enemies. 

And  the  Gascoigners,  and  other  the  ktng% 
subjects  m  France,  who  had  diven  liberties  of 
trade  ^[ranted  them  by  the  king;  as  appeari 
by  a  diflerenoe  between  them  and  the  Loin* 
donen,  decided  jndictally  itt  pariiameiit,  ISO  B* 
l,Mrl.fol.  180,and  130. 

That  by  merchantS'privy  if  to  beundenrtodA 
of  the  king's  foreign  subjects,  1  collect  fhN& 
the  reference  this  Taw  hath  to  Magna  Chartii, 
which  ooncenied  only  fbreign  merdbants$ 
whereby  the  king's  power  to  restrain  tiiem  waft 
reserved,  and  consequently  was  reoenred  by 
this  law ;  as  is  taken  notice  of  by  an  act  not 

Srinted,  8  E.  3,  nmn.  ito,  ^at  the  ktaple  wafe 
uring  the  king's  pleasure,  and  the  king  re- 
voked the  stapte,  giving  merchant-  sti  aiureit 
liberty  to  buy  any  staple-wares,  1  £.  3.  floL 
Rot  para  2  and  3.  Mem.  84. 

A  commission  issues  to  the  mayor  of  Londoh 
to  put  in  execution  the  ordenmade  by  E.  8. 
for  establishing  the  staple  in  several  counties  of 
England,  and  for  the  role  and  government  of 
merchants. 

BySrE.  3.  curi.i,  the  staple  was  settled  in 
several  towns  in  England. 

But  that  law  had  no  words  to  bhUI  the  Idng'a 
prerogative  to  remove  it:  and  of  that  opinioli 
was  the  parliament,  38  E.  3,  where  the  Com* 
mons  pray  that  the  staple  may  always  continiAa 


these  heads ; 

First,  That  the  staples,  which  were  the  public 
mart^,  for  all  menmants  to  resort  to,  were  at 
Urst  settled  only  by  the  kings  of  this  realm,  an- 
tec^ent  to  tLnynd  of  parhament. 

Secondly,  That  after  the  staple  was  esta- 
hlishol  at  Calais  by  act  of  pariiament ;  the 
king  gave  licence  to  trade  to  other  places, 
which  no  subject  could  do  without  such  li- 
cence. 

Thirdly,  That  the  regulation  and  managery 
of  foreign  trade  in  all  cases,  where  acts  of  uar- 
"Uament  have  not  particulariv  interpooed,  nave 
been  guidal  and  governed  by  the  king's  pre- 
rogative, both  in  point  of  hcence  and  inhi- 
hitioo. 

Fim  head :  As  to  settliog  the  staple  m  the 


The  king  answers,  it  shall  oontinoe  till  the 
next  parliament 

The  first  of  March  in  the  same  year,'  tho 
king  remised  it  to  Cakis ;  but  43  E.  3.  cap.  1. 
because  of  a  war  that  broke  out  with  France, 
it  is  brought  back :  the  act  recites,  that  it  hsd 
been  removed  to  Calais  by  the  king,  tor  the 
profit  of  ihe  realm  and  ease  of  the  merchants  of 
England. 

47  £.  3.  nu.  1/.  The  Commons  pray  thit 
the  staple  may  be  otUy  kept  at  Catait,  and  that 
no  grant  be  made  to  the  contrary. 

The  king  answers,  that  he  wW  appoint  tbs 
staple,  as  by  the  council  he  shall  think  best. 

1  U.  9.  nn.  98.  The  Csmmons  pray  to  know 
where  the  staple  shall  be,  if  Calais  haply  Bh 
beneged. 
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The  king  aoswers,  in  such  places  ai  were 
Ustuoed. 

By  the  conititutioQ  of  these  staples,  mer- 
cfaaots  were  not  only  Hcenoed,  but  obliged  to 
reppir  thither,  aod  restraioed  to  e.\|KMt  their 
staple- \i'aroB  to  any  other  place. 
;  And  although  many  statutes  were  made  to 
fortify  and  Rtrcngtben  the  staple,  by  creating  a 
forfeiture  of  all  staple-wares,  if  carried  to  anv 
other  place ;  yet  by  the  records  I  have  produced, 
it  is  inaiiif  est  thatthe  sole  appointment  an«l  or- 
dering of  ihti  staples  was  in  the  king,  and  that 
by  the  acknowledgment  of  se?c«id  parlia- 
ments. 

2  H.5.  cap.  6.  pn>vid<*s,  that  merchandizes 
of  the  staple  bliall  not  be  exported  to  any  other 
place  without  the  kiug*8  lt«vnce,  betbre brought 
to  the  staple,  on  paiu  of  forleiture. 

2  H.  c>.  cap.  4,  provides,  that  all  staple-wares 
shall  be  earned  to  Cakus,  so  kNig  as  the  staple 
is  there. 

And  8  H.  6,  cap.  17.  provides,  that  if  mer- 
ohants  export  tlie  merchandizes  of  the  staple  to 
Miy  other  pkioe,  the  merchandizes  shall  be  for- 
iaited;  except  the  merchants  of  Jeane  and 
Venice.  Anid  cap.  27.  several  licences  granted 
liy  the  king  to  export  to  other  places  are  re- 
voked. 

What  these  staple -wares  were,  is  fit  tu  be 
known,  they  comprehending  the  greatest  part 
of  the  native  comtnodities  of  tliis  realm,  that 
W^xt  merchandizable  in  foreign  parts. 

By  the  statute  of  the  sUple,  27*  E.  3.  the  sta- 
pie- wares  are,  wools,  leather,  woolfels  and  lead ; 
to  these  are  added,  bv  a  statute  made  60  E.  3. 
tin,  worsted,  butter,  cheese,  feathers,  and  many 
other  commodities. 

This  statute,  though  it  be  not  printed,  yet  is 
taken  notice  of  as  a  statute  ano  a  law  of  the 
staple,  by  the  statute  of  3  H.  6.  cap.  4.  where- 
by butter  and  cheese  are  recited  to  have  been 
jnade  staple-wares  by  this  law. 

The  record  is  50  E.  3.  nu.  20.  (or  200.) 
where  the  Commons  of  the  town  of  Calais  pray 
that  the  staple  may  be  linden  only  tliere : 

M'hich  the  king  grants,  that  it  shall  be  hol- 
den  only  there,  and  no  where  else  beyond 
aea;  as  well  of  all  ancient  staple- wares,  as 
of  tin,  worsted,  butter,  cheese,  feathers,  \c. 

The  staple  was  several  times  removed  by 
JR.  2,  but  from  21  R.  2.  it  continued  at  Calais, 
till  that  towu  was  taken  by  the  French. 

By  all  which  it  is  manifest,  upon  what  slender 
grounds  the  statute  of  15  £.  3.  cap.  3,  that  the 
seas  be  open  to  all  merchants  to  pass  where 
they  please,  was  urged  and  insisted  upon  to  be 
a  law  in  force,  or  to  have  any  influence  upon 
thiscase.     • 

For  besides  what  Mr.  Solicitor  ti'uly  observed, 
that  it  was  made  for  a  special  purpose,  to  take 
off  the  present  staple ;  to  which  all  merchants, 
as  well  foreign  as  English,  were  confined  to 
.carry  their  goods,  and  was  of  the  same  pur- 
part, as  the  RUtute  of  8  £.  3.  nu.  20.  1  before 
mentioned,  which  opened  the  then  present 
Maple, 
ror  by  the  several  laws  I  have  mentioned 


for  fixing  and  streugtbeiiiDg  of  the  staples,  th^ 
statutes  of  18  E.  3.  was  absolutely  repealed  and 
set  aside. 

As  to  aQ  Enfflish,  Welsh  and  Irish,  by  the 
statute  of  27  £.3.  for  settling  the  staule  in 
England,  by  chap.  .1.  whereof  all  Englisumeo, 
Irisnmen,  and  Welshmen  are  expressly  prohi- 
bited to  export  any  staple-waives ;  asid  hberty 
given  only  to  merchants-strangers  to  do  it. 

And  by  3  Chap,  it  is  made  felony  for  th« 
Engiisli,  Irish,  or  Welih  to  export. 

Aud  when  the  staple  was  returned  to  Calais, 
it  was  a  forfeiture,  as  I  have  shewn,  to  export 
those  wares  to  any  other  place  without  express 
licence ;  tor  that  tlie  Mare  Libtrumj  by  the 
statute  16  E.  3.  became  Mare  Cluunum  long 
since  by  many  subsequent  laws,  antl  not  to  fa« 
opciietf  but  by  a  royal  licence. 

1  H.  5.  nu.  40.  The  Commons  pray  all 
merchants  may  export  to  any  place  beyond 
the  seas,  or  import  any  goods  except  goods  of 
the  staple. 

The  king  answers,  he  will  advise  with  bis 
coimcil. 

.  The  parliament  did  not  insist  upon  any  right 

by  15  £.  3,  but  prayed  it  as  an  act  ol  grace, 

and  were  modest  in  their  request,  thattticge- 

I  neral  licence  desired  might  be  restrained  to 

merchandises,  which  were  not  staple  couAmo- 


dities,  yet  it  was  denied  by  the  kin^^ 

17  R.  2,  nu.  15.  Several  towns  m  the  W^ 
prayed  they  m^ht  carry  their  wool  into  Nor* 
mandy. 

The  king  answers,  let  tliem  rqiair  to  Calais 
as  is  appointed. 

18  U.  6.  nu.  50.  The  Commons  pray  tlist 
every  merchant  may  lawfully  itransport  all 
manner  of  hides,  calves,  skins,  coney  Idts  aud 
tallow,  to  what  place  him  liketh,  other  than  to 
Calais.    Which  is  dcnie<l  by  the  kingip 

By  IB  H.  6,  cap.  6.  Liberty  is  given  to  ex- 
poi-t  outter  and  clieese  to  any  otlier  place  be- 
sides the  staple,  in  amity  with  the  lung,  pro- 
vided the  kin^  may  restrain  the  same  when  it 
shall  please  him. 

Where  was  the  force  of  15  E.  3,  if  so 
minute  a  thing  as  butter  and  cheese  could  not 
be  freely  exported  without  an  express  statute? 

And  that  it  is  obtained  upon  such  turgent 
reasons  as  are  ioentioned  in  the  statute,  and 
granted  too  but  conditionally,  with  a  saving  of 
the  kiug's  right  to  restrain. 

This  may  suffice  for  nudung  out  the  first 
head,  that  the  staples  to  which  all  merchanta 
are  obliged  to  repair,  were  principally  instituted 
and  appointed  by  the  king  alone ;  iad  that  the 
statute  of  15  L.  3,  is  wholly  repealed  by  the 
laws  for  settling  the  staples. 

Second  head  ;  in  the  next  place  I  shall  ofiar 
some  authority  to  make  out  the  king's  undoubt- 
ed right  to  grant  liberty  of  trade  to  other 
places,  aAer  the  staple  was  fixed  at  CaUis. 

My  lord  Coke  in  4  Inst  282.  is  much  in  the 
right,  in  affirming  the  staple  wa^  continued 
at  Calais  above  200  years,  though  he  be  mia- 
taken  in  another  assertion,  as  1  hare  fully 
shewed; 
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Tliat  it  could  not  be  remof  ed  but  by  act  of 
puliaiiieat. 

Bat  I  will  admit  the  stapk  at  last  fixed  at 
GBlais,  by  21  R.  2,  and  •treug^thened  and 
oiider  tbe  penalty  of  for  future  tbe  of 
I  by  the  statutes,  2  H.  5,  and  8  H.  0. 
Yet  tbe  kings,  by  the  prerogative,  did  and 
BUght  lawfully  grant  licences  to  trade  to  other 
placet. 

I  will  not  here  trouble  you  with  the  general 
leamiDg  of  dispensation  witli  penal  laws,  though 
oar  books  are  full  of  it,  and  determine  in  favOur 
of  the  crown. 

But  1  shall  con6ne  myself  to  instances  of 
ibreign  trade,  whi^n  it  will  appear,  bv  what 
I  ha? e  alreaidy  i4ud,  and  shall  farther  orfer  that 
the  crown  had  a  peculiar  prerogative  not  dis- 
puted, or  drawn  into  questioa  in  any  times  till 
of  late. 

The  men  of  Berwick  and  Newcastle  have 

had  such  licences  granted  them,  which  being 

^und  detrimental  to  the  kind's  revenue,  arising 

at  tbe  staple,  were  rovoked  by  act  of  parliament 

B  H.  6,  cap.  31. 

5M)  II.  6,  cap.  4.  Denizens,  who  shall  take 
licences  to  export  to  any  place  but  tbe  staple, 
iball  pay  alien  duties. 

Here  the  king*s  riffht  to  grant  such  licences 
is  acknowledged  by  the  paruamoiit ;  97 .  H.  6, 
cap.  1.  upon  complaint  of  the  king's  officers  in 
parliament,  that  by  tbe  multitucfe  of  licences 
to  export  elsewhere  than  the  staple,  the  re- 
Venue  of  the  staple  was  sunk  from  68,000/.  per 
ann.  to  19,OOo/.  per  ann.  all  licoices  before 
granted  are  vacated. 

In  the  year-book,  2  R.  2,  fol.  1^.  paii.  16. 
and  1  H.  7,  fol.  5.  A  licence  granted  to  the 
town  of  Wateribnl,  to  carry  goods  of  the  staple 
where  they  pleased,  is  allowed ;  the  Irish  being 
bound  totne  staple  as  well  as  the  English. 

1  H.  5,  n.  15.  which  1  before  mentioned, 
the  Commons  allowed  of  the  king's  prerogative 
to  license  strangers  to  come  into  England,  tho' 
prohibited  by  act  of  pailiament. 

Where  the  statute  13  II.  cap.  3.  prescribed 
a  form  of  safe  conduct,  yet  it  was  resolved  the 
king  might  grant  them,  as  before  at  common 
law :  Ed.  4.  fol.  33. 1. 340.  and  13  E.  4,  fol.  9. 
Where  by  1 E.  ^,  cap.  SO.  the  exportation  of 
all  sorts  of  corn  was  prohibited,  except  to  Ca- 
lais and  Gascoign. 

Several  indictments  were  preferred,  36  Edw. 
3,  against  John 'Lamb,  Andrew  Taverner,  and 
several  other  merchants,  for  exporting  great 
quantities  of  com  and  grain.  They  severally 
pleaded  the  kind's  licences,  mentioning  the 
quantities,  and  m  some  of  %em  the  certain 
places  to  which  the  com  was  to  be  carried  ; 
out  in  others  generally,  *  ad  ouascunque  partes 
*  exteras,  pneter  illas  qua  de  Mumtia  Regis 
'  exibtunt.' 

Which  are  allowed.  Treasury,  Int.  PI. 
Corons  et  Totum,  36  E.  3. 

Whereas  5  Eliz.  prohibited  the  exportation 
of  sheep-skins. 

Hilhurv,  3  Jac.  1,  Shaw  brings  his  action 
agaioft  Hawes  upon  that  Statute. 


Tlic  defendant  pleads  a  licence,  19th  May, 
31  Eliz.  to  Gilbert  Lee,  his  factors,  execntorsy 
depnties  and  assignees,  to  export  sheep-skins  ' 
for  ten  years,  not  excee<ling  200,000  in  any 
one  year ;  if  it  hap|iened  by  any  restraint,  or 
any  other  cause,  they  should  not  export  that 
number ;  and  pleads  tnat  Lee  assigned  to,  and 
nominated  Scot  to  execute  the  l^rtters  patent, 
with  the  contingent  clauses :  And, 

That  Scot  assigns  to  the  defendant,  without 
any  express  mention  of  tbe  contingent  clause, 
and  pleads  he  was  hindered  during  the  term ; 
and  justifies  for  the  exportation  al&rwards. 

All  the  court  held,  that  this  was  a  dispen- 
sation the  king  might  grant  to  Lee,  the  first 
patentee. 

'  But  judgment  was  given  against  Hawea  the 
defendant  upon  these  reasons : 

First,  Because  being  a  dispensatiOD,  it  it 
not  assignable. 

Secondly,  That  though  Scot  mieht  hav^  the 
benefit  thereof,  as  nominated,  yet  he  Qould  not 
nominate  over. 

Thirdly,  The  advantage  of  the  future  con- 
tingent is  not  assiynahle,  Hillar.  3,  et  Pasoh. 
4  «lac.  Banco  Regis,  Ro.  128.  Hale's  Commoa 
Place,  tit.  Monop.  cu.  3. 

Third  Head ;  In  the  Ust  place  I  shaD  shew, 
that  the  regulation  and  managery  of  the  tbr 
reign  trade,  in  all  cases  where  acts  of  parlia- 
ment had  not  particulariy  interpoaed,  hath 
been  guided  and  ffoverned  by  the  prerosmtive 
of  the  crown,  both  in  point  oi*  licence  ana  pro- 
hibition. 

That  the  foreign  trade  was  at  first  transacted 
and  carried  on  by  foreigners,  is  most  evident 
from  Magna  Charta,  which,  as  to  this  trade, 
provides  only  for  foreign  merchants. 

And  if  any  English  had  at  that  time  exer- 
cised such  craft,  or  had  had  the  least  pretence 
thereto ;  no  doubt  can  be,  but  the  Great  Charter 
of  their  liberties  would  have  made  some  pro  • 
vision  for  them,  as  well  as  foreigners ;  wnich 
it  doth  not. 

The  Statute  of  Acton  Bumell,  13  E.  1,  in- 
troduced the  Statute- Merchant  |br  the  benefit 
of  merchant- strangers,  for  the  more  speedy 
recovery  of  their  debts. , 

For  the  only  mischief  the  Statute  takes  no^ 
tice  of,  was,  that  the  merchants  withdrew 
themselves  from  coming  into  the  realm  with 
their  merchandize,  because  there  was  no  speedy 
law  provideil  for  recovery  of  their  debts. 

I  have  not  met  with  any  footsteps  of  any 
record  to  make  it  out,  tliat  in  the  reigns  of 
£.1,  or  E.  2,  or  before,  an)r  English  mer- 
chants ever  enterprizeil  the  foreign  trade. 

But  in  those  kings*  reigns,  tbe  foreign  trade 
was  managed  by  the  king^s  charterp  to  fo- 
reigners; for  though  Magna  Charta  gave  a 
general  safe-conduct  to  merchant-strangers, 
yet  the  king  might  prohibit  them,  ,and  after 
such  prohibition  might  license,  as  I  have 
shewn  be  did. 

And  therefore  the  foreiffn  merchants  had  a 
recourse  to  the  king's  charters,  viz.  Charta 
Mercatoriay  by  £.  1,  and  the  charter  to  tho 


And  fnoneapon  the  pwlitRMQt,  3  H.  5,  pniyed 
ihat  h  miffht  be  enacted,  that  the  £ngbsh 
nkAt  fre^  fish  there. 
^Which  was  denied  by  the  king,  S  H.  5,  nn. 
33.  RoUa  Prerog.  170,  whenhy  it  it  erident, 
they  bad  no  right  to  do  it ;  but  that  the  king 
might  prohibit  them,  it  being  a  ioreign  traffic, 
WMrein  no  act  of  parliament  had  made  any 
provision. ' 

Afterwards  the  same  king,  in  the  5th  year 
of  his  reign,  granted  hoences  to  Geoffery 
pamping  and  John  Hastinn,  of  Yarmouth ; 
John  Statfin  and  Richard  Pais,  of  Winterton ; 
William  Jaipcs  and  William  Marriot,  of  Ck>* 
lowmere;  to  go  versus  Partes  citeras  to  take 
Ash.    And, 

That  every  one  of  them  might  employ  two 
ships  called  doggers,  to  take  fish  and  bnng  it 
into  England  by  themSelfes,  attomies  or  ser- 
fants.     Par.  Rot.  5  K.  6.  raeinbr.  34. 

£.  1.  before  any  Statute  made  therefore  by 
proclamation,  prohibited  the  exportation  of 
porses,  arms,  money,  gold  and  silver  ?ess«ls. 
ISome  men  of  Dartmouth  were  proceeded 
against  by  information  in  the  KJnsr*- Bench, 
W  exporting  money  contrary  to  ue  procla* 
ination :  HUI.  1  Eliz.  2,  Rot.  38,  amongst 
the  records  in  the  treasury. 

The  crimein  the  information  is  said  to  be 
t  contra  pacem  Domini  Regis,  Contemptum  et 
<  Jnobedientiam  Corooae^ue  sd»  pi.  jodietum 
*  et  P^cis,  sive  perturbationem  manifestam.' 

To  which,  those  of  the  defendants  that  were 
taken,  pleaded  not  guilty,  of  whom  one  after- 
wards died|  and  anotiwr  was  to^toyed  by  the 
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m<>rchants  of  the  Hans,  or  the  Still-yard, 
wlik'li  1  hare  mentioned. 

Ao'l  6  £.  9,  the  Gosooignors  founded  then- 
aelvM  ill  their  t!i;renMice  with  the  city  crf'Lon- 
dMi,  20  E.  1,  opoo  ihetf  privileges  granted 
tbrni  bj'  the  kingv  of  Eni(land. 

Iwtf^d  tiie  men  M  Goernsey,  33  H.  3,  ob- 
tained a  licence  from  the  king  to  them  and 
th<ir  bcirB,  lively  to  fish  and  to  sdl  their  fish 
in  any  of  the  king's  dominions  thrice  in  the 
««ek,  between  the  leasts  of  Mwhnefanas  aad 
Basler ;  Par.  Roll.  3S  H.  3.  mem. 

The  earliest  attenpl  towards  a  foreiffn  trade, 
I  find  enterprized  by  the  English,  is  tiM  fish- 
ing trade  npon  the  seas,  11  E.  3. 

At  whic^  time  the  king  granted  lieenoes  to 
the  men  ef  Yarmoolh,  Sonrboraiigh,  Whitby 
and  Dnnwich,  to  them  and  others  repairinf  tn 
Hmmc  towns  to  fish,  to  fish  in  the  sea  with  fcs- 
■ek  of  thirty  tuns,  *  Qnibuscun^ne  inhibition* 
« nea  Mandatis,  IHL  in  contrarium  fiMStianon 
«  ebatantibiM;'  Rol.  Chrasa,  11  B.  3,  pan  an- 
onnda,  Membr.  35. 

Tbongfa  these  hoenoas  w«re  intended  oiUy 
la  octoni  to  the  narrow  seaa,  whereof  the  do- 
■naian  was  in  the  king; 

Yelby  cobur  of  theie  Koenoea,  the  Engliab, 
ahoot  the  latter  end  of  H.  4*8  reign^  made 
fishing  Toyagea  to  Iceland. 

Whereopon  H.  5,  at  die  instaooe  of  the 
tolQecta  of^the  king  of  Denmark,  prohibiled 
the  English  to  fish  there. 


kmg  into  Scotland.    tSoihe  record 
continuance  of  the  issue. 

Rot.  Cfamso,  41  E.  3,  membr.  85.  A  trrit 
isBoed  to  the  myor  of  Hull,  thai  he  pennit  no 
alien  ship  to  be  fteighted  there,  tiU  the  ships 
of  the  town  w«eiie  fraighted. 

It  is  erideBt  open  what  I  produced  mder 
the  other  head  fttmi  the  Records  of  tHulit* 
ment,  1  H.  5,  nu.  41,  and  18  H.  6,  nu.  50» 
that  the  English  merchauHa  had  not  then  any 
tight  or  genml  liberty  to  cipoit  to  what  tolaeii 
they  pleased  any  sort  of  merchandigea,  though 
not  steple- wares. 

But  saoh  petitions  were  denied  in  both  these 
kiaga  Tcigna;  yet  at  that  time  there  wns  a 
iwnpawy  of  miiJiantB*adTentnrers  licensed  to 
tradeiailo  HofioDd,  Zenfamd,  Brabant,  Fhuidcr^ 
aMiodMr  porta  beyond  the  seas,  eroded  fbr 
the  rule  and  government  of  all  English  mer* 
chanta  traduc  into  those  parts ;  sm  all  who 
ahoold  trade  ttiere,  o^ioinod  to  be  obedient  to 
the  rolea  of  the  Company. 

But  it  iraa  not  obfoeted  to  those  kmgs,  that 
some  were  licensed,  and  others,  imlassthqf 
would  bo  snigect  to  die  rules  (^the  Componyy 
were  rsstraBseda 

The  Company  was  erected  by  letters  no* 
tent,  5  Feb.  8  Hen.  4,  and  confirmed  by  HL  5, 
1  Oct  1  H.  5,  and  confirmed  hy  H.  fi,  July, 
8  H.  fi. 

That  the  merchanMdveDtarencnjmd  tiieir 
priyilcj^aud  permitted  none  to  tme  wMun 
their  hmite,  who  submitted  not  to  the  mk  of 
the  oompanjr,  and  w1m>  shooU  not  be  eontri- 
butore  to  their  public  chaigea,  is  efideat  fimai 
the  Stat  19  H.  7,  cap.  6,  inaiated  on  hy  Bfr. 
PoUezfen ;  but  wns  niade  use  of  bj  him,  otily 
fbr  the  historical  nart  ot*  it  contained  in  tlie 
petition  presented  by  the  merdiants  to  the  par- 
liament for  their  liberty  of  trade ;  which  by 
what  I  have  already  shewed,  could  not  be  true 
as  to  the  staple  wares,  unless  they  ha?e 
licences  fiom  thekbg  (which  hi  all  prtmMlity 
they  had)  to  certain  places. 

And  what  is  it  they  pretend  to  in  their 
petition  f  Only  freedom  to  repair  to,  and  trede 
at  the  four  general  marts,  which  bcsng  anna- 
ally  held  and  jprocbimed,  was  an  invitation  to 
all  neighbonrmg  nations  to  repair  thither  ;  and 
all  English  merchants,  as  well  as  others,  if 
they  had  hiin  under  no  restraint  firom  the 
Company's  charter,  or  other  prohibition  of  the 
king,  might  hare  repaired  tliither  with  their 
doth  or  other  wares,  not  benig[  stule  wares, 
without  ofience,  as  I  before  admitted. 

In  case  there  had  been  such  a  right  to  a  fi«n 
trade  to  ail  nations  in  amity,  as  the  petitkHi 
sugs^ests  (for  as  yet  the  merehants  retain  some 
m^»ty,  not  to  pretend  tO  a  free  trade  with 
aliens,  not  in  amity,  nroch  less  with  infldds, 
whom  the  laws  of  all  Christian  countries 
adjud^  alien  enemies) : 

This  had  been  the  preper  tune  fbr  theptrwi 
liament  to  hayo  asserted  that  right,  sind  ad- 
judged the  natpnt  illegal,  as  parliaments  hayn 
fiemiently  oone  inth  patents  which  ha?  e  beeis 
against hw:  hn the pariNmcnt  knewiioiMli 
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nAij  and  therefore  by  the  enacting  dauee» 
vlTowaiioe  18  ffiveo  to  uie  chaiier  ;  ooly  their 
iniiDoderate  oemands  of  admittanee-fiDee  are 
reafipunedy  and  the  fine  limited*  to  10  marks. 
Aiid  accordingly  in  their  charter  afterwards 
noewed  by  HT  7,  they  are  obliged  to  take  no 
of  any  person  admitted  mto  their  com- 


gnny  tbna  10  DAaiJai. 

.  A.  and  Mary.  26  Feb.  1  and  2P.  and  M. 
ended  a  corporation  of  merchant  adrentoren 
to  Ftiaw*,  and  parts  adjacent,  with  licence  to 
trade :  and  probibiiion  to  othersi.upon  pain  of 
fbthitme  of  ship  and  goods. 

That  this  fbrreiture  might  be  eflTeGtvd,  the 
cbarter  isconiirmed  by  parliament,  8  Eliz. 

This  act  takes  notice,  that  several  persons, 
after  the  trade  was  found  beneficial  at  the  cost 
of  the  company,  for  their  peculiar  gain^  utterly 
to  decay  the  trade  of  the  company,  contrary  to  . 
the  tenor  of  the  letters  patrat,  in  great  disorder 
traded  into  those  parts,  to  the  gr^  detriment 
of  the  commonwealth. 

Here  is'a  full  description  (mutato  nomine) 
of  the  defendant  and  his  interloping  com- 
panions. 

^  By  the  judgment  of  the  parliament  then,  a 
limited  trade,  under  the  order  and  rule  of  a 
company,  as  settled  by  the  crown,  was  thought 
■MMt  beneficial  to  the  king. 

And  those  that  traded  contrary  to  the  tenor 
of  the  liters  patent,  are  reckoned  disorderiy 
traders,  in  prgudice  of  the  commonwealth. 
.  So  fiur  was  the  parliament  firom  thinking'aU 
thesol^jectshad  a  riff ht  to  trade  there. 

Ailer  the  taking  of  Calais,  in  the  latter  end 
of  a.  Mary's  r^,  Q.  Elizabeth  and  the 
English  merchants  were  no  doubt  in  great 
atreights  what  to  do. 

For  by  the  stat.  3  H.  6,  all  merchandizes 
of  the  static  were  to  be  carried  to  Calais,  while 
the  'Staple  was  ther^,  which  ceased  by  the 
taking  of  Cabiis. 

Bu^  by  3  H.  5,  no  merchandizes  of  the 
staple  could  be  exported  witliout  the  king's 
lioaice,  till  brought  to  the  staple. 

The  queen  hsul  no  place  convenient  left  for 
erecting  the  staple  at,  beyond  the  seas.  And 
though  in  R.  3's  time,  when  the  parliament 
demanded  where  the  staple  should  be,  if  Calais 
were  besieged  P  The  king's  answer  was  ready 
(viz.)  ^  At^such  places  in  kngbnd  it  was  last  at:' 

Yet  now  when  Calais  was  taken,  such  an- 
swer would  not  serre  the  turn ;  but  the  placing 
of  it  in  England  would  be  useless  and  mefiec- 
tual,  and  destructive  to  the  queen's  revenues  in 
her  customs. 

.  For  by  several  lan-s  made  by  £.  4,  R.  3, 
and  U.  7,.  most  foreign  manufactures  were 
prohibited,  aod  great  dit>courageoients put  upon 
a|l  foreign  mercdants  cominff  into  England, 
but  those  of  the  Hans  and  StyUyard. 

And  few  foreign  mervhants  would  repair  into 
SngUnd  to  fetch  our  commodities,  when  they 
can  bring  little  to  barter  with  but  ready  money. 

And  to  have  granted  to  every  mmfaant  a 
sereral  licence,  a^  it  would  be  chargeable  to 
th£  suttject,  ao.it  mi|[ht  pcove  mjsjiieyooi.to 


the  kingdom,  the  subjects  'trading  severally^ 
without  any  rule  or  goverament,  in  foreign 
parts,  upon  the  acconntof  the  general  law  of 
reprizals,  which  obtains  in  all  natkMis. 

Whereby  ^sweicy  sulgect  and  his  goods  are 
liable  for  the  injuries  and  wrongfs  oommittedl 
by  any  one ;  which,  in  the  more  baiharoua 
countnes,  is  executed  with  great  barbarity. 

And  therefore  Q.  Elizabeth  in  the  direcctioa 
of  foreign  trade,  instead  of  staples,  for  the  rule, 
order  and  government  of  merchants,  at  certain 
phu:es,  foUowed  the  precedents  of  the  mer- 
chants-adventurera  and  Russia  companies,  by, 
erecting  corporations  of  merchants  for  the  ndo 
andgovernmeat  of  the  foreign  trade. 

Which  companies,  as  th^  are  presumed  to 
have  a  better  state  to  answer  fbr  iiyuriea  done 
in  foreign  parts,  than  any  single  person  can  bo 
presumed  to  have : 

So  in  their  very  constitution  are  more  ro- 
snonsiUe  to  the  law  fbr  their  misdemeanor,  by 
Quo  Wanantos,  whereby  they  may  lose  theff 
liberty  of  trade. 

It  IS  very  doubtful  whethei^licences  granted 
fbr  trade  to  singjle  persons,  may.  be  fwfeitad, 
they  passing  an  mterest,  if  the  licence  to  go 
beyond  sea,  to  trade  or  otherwise,  be  for  a  oer- 
tarn  time,  as  most  licences  were.  Itiahddby 
thejudges,  2  Eliz.  .Dyer,  176,  in  the  case  of 
Mr.  Bunes  and  the  duchess  of  Somerset,  that 
the  licence  is  not  revocable. 

The  queen,  in  her  reign,  erected  many  cor- 
porations for  foreign  trMC :  I  shall  mention 
only  some,  which  <  have  been  publicly  taken 
notice  of,  and  receired  allowance. 

17  June,  2.  Eliz.  The  queen,  by  lettoa  * 
patent,  incorporated  several  merchants  of  £x-> 
eter,  and  gave  them   licence  to   trade  into 
France ;  and  that  no  artificer  should  be  ad- 
mitted of  the  companies. 

The  prohibition  was  not  general  to  her  other 
subiects,  but  only  to  the  men  of  Exeter. 

The  company  enjoyed  their  liberties  all  the 
queen's  reign,  and  flourished  under  them  till 
3  Jac. 

When  by  act  of  parliament  the  trade  was 
opened,  and  general  licence  ffiven  to  trade  with 
France,  Spain  and  Portugal,  and  the  domi? 
nions  thereof. 

Whereupon  a  question  arose,  whether  thei& 
charter  was  not  set  aside  by  the  general  words 
of  3  Jac.  and. therefore  4  Jac  cap.  9,  it  is  en- 
acted, and  declared,  <  That  the  said  general 
^  act  doth  not  nor  shall  dissolve,  annihilate,  or 
^  impeach  the  said  charter,  or  the  said  con^- 
'  pany  in  any  of  their  privileges,  liberties  or 
'  immunities,  granted  to  tlicm  by  the  said 
'  charter  ;  any  thing  in  the  said  general  act  to 
*  the  contrary  notwithstanding.' 

This  act  added  no  new  force  to  the  oharter, 
but  enacted  and  declared  it  to  be  out  of  the 
provision  of  3  Jac.  for  general  licence  to  trade 
into  those  countries. 

Where,  by  the  judgment  of  the  parliament, 
th^  queen's  power  to  grant  such  charters  is 
admitted.  Fur  if  the  pat^t  had  been  void  in 
hiWt  Wore  3  Jac  to  mi^  an  act  of  parliament 
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only  to  declare  it  out  of  the  proTinoo  of  that 
lair,  were  idle  and  illinory. 

T1ieqiM«n*t  labfects,  for  their  licence  to 
fiah  at  loHand,  paid  the  ooeen  a  quantity  of 
fiah,  called  compMitioD-fiali,  by  the  act  of  par- 
Uaaaem  amle  5  Eliz.  cap.  5. 

Wberrby*  f^  the  eucouragement  of  the 
fidiine  trade,  the  punreyon  are  prohibited  to 
takepunrcyanceoriea-Dah  ;  the  oompoaition- 
fiih,  payaMe  by  the  queen's  subjects  trmrelliDg 
to  Icdaiid,  are  excepted. 

The  patent  of  the  Greenland  company  to  6ah 
there,  was  held  good,  Rulh,  1  pt.  to.  5,  in  the 
case  of  the  taylm  of  Ipswicfa. 

Thb  trade,  notwithntandine  the  pririlegca 
granted  to  the  company,  was  almost  lost. 

And  thereupon  25  Car.  2,  cap.  7,  that  trade 
ia  opeiMMl,  not  only  to  the  English,  but  to  all 
forei|niers  rcaiding  in  England. 

l*bc  Kaat-In«lia  Company  waa  erected  by 
queen  Elizabeth,  31  Dec.  43  Eliz.  and  renewed 
to  them  and  Rucceasors,  IS  May,  7  Jac.  with 
nrohibition  to  all  others  to  trade  there,  and  oon- 
nrmed  to  them  by  this  kin||r,  s  Apr.  13  Car.  2, 
span  which  patem  the  nuesiion  ariaeth  about  a 
ftreign  trade,  which  haUi  been  enjoyed  by  the 
company  above  80  years. 

Ami  Its  consequence  concerned  the  prero- 
^tife  of  the  crown,  in  all  the  charten  for 
toreii;n  trailc  which  hare  been  granted. 

Whereas  I  Iistc  shewn,  tne  most  consi- 
derable |>aii  of  the  foTPt^  trade  hath  in  all 
times  bet'u  inanai^pcd  nniKT  grants  from  the 
crown,  in  ap^iointinsr  the  stautes  for  merchanta 
to  repair  to,  in  liccnciii^  trade  to  other  places, 
notivithhlantiin^  those  staples  ;  and  in  licencing 
and  prohibitint;  foreign  trade  in  «uch  cases 
when.'  acti  of  purliauicnt  had  not  made  special 
proTtsion. 

1  iH)w  procetNl  toconsitler  of  royal  licences 
by  act  of  parliament. 

It  will  be  infinite  to  take  notice  of  the  se- 
▼eral  statutes  made  relating  to  foreign  trade. 

And  therefore  I  shall  at  this  lime  offer  some 
general  observationsi  upon  tlii'iu. 

iPbserr.  1.  l'(K>n  examining  into  the  antient 
laws  tor  foreinrii  trade,  it  will  l)e  found  that  there 
are  far  mon*  laws  for  restraining  the  exercise 
of  foreign  trade,  In  KiigJlshuien,  Uian  there 
are  for  o|)ening  of  it*. 

So  much,  Siat  for  a  lou^  time  whilst  the 
staiilo  was  in  England,  they  were  proliibitcfl, 
unoer  severe  penalties,  not  to  export  any  staple 
ware ;  and  when  the  staple  was  removed  be- 
yond sea,  they  were  confined  to  Calais,  and 
such  liberty  of  trade  to  other  places  as  the 
kings  from  time  to  time  had  granted  to 
corporations ;  aud  single  jperaons  were  fre- 
quiMitly  taken  off,  though  the  king's  preroga- 
tive to  grant  lliem  was  never  yet  impeached 
by  any  Htatute. 

The  great  discouragement  to  them  by  fo- 
reigners first  be{,nm  in  the  reigns  of  Ed.  4.  R. 
.3.  and  II.  7.  But  in  those  kings  reigns,  the 
English  were  strictly  held  to  the  staple,  unless 
licensed  by  the  kings. 

This  oboerratioa  is  made  out  of  the  several 


*lawi'i  have  touched  tipan,  aad  WKUkj^Attm, 
which  are  ia  the  statutes  at  lanre  that  mm 
prmeo. 

Onerv.  2.  Tneve  was  never  yet  obv  ifti* 
toAe  made,  that  fare  a  noeral  UMTtyoTlMdo 
to  EoflisbiiMi  to  or  wirti  an  natiaw ;  bat  «ImI 
were  made,  were  special  ami  paitioriar. 

The  only  law  that  had  any  resenMaaea  to 
any  such  porpoae,  waa  15  Ed.  3.  ao  aiach  ia- 
sisted  on,  which  has  beca  sufficiently  ahaaiy 
shewn  to  import  no  sach  thing ;  and  tht  aa- 
feral  attempta  in  parliament  to  have  iatro- 
dnoed  a  greater  liberty  of  trade  with  forriga 
naticinaiB  amity,  aadthe  particohir  lawa  that 
have  been  made  for  licensing  some  trades,  do 
fnHy  areae  that  the  law  waa  never  uadentood 
to  intend  any  soch  matter,  aa  a  general  lioeaea 
to  trade  every  where. 

Obterv.  3.  The  aeveralspecttlstatulaa  that 
have  been  made  for  liberty  of  foreign  tfade  to 
particuhir  countriea,  or  for  particular  ooauno* 
dities,  are  introductive  of  a  new  law,  and  not 
dechuratory  ;  and  do  plainly  argue  the  king-s 
right  belore  to  prohibit  aome  of  them  ia  ex- 
press  terms,  othcra  by  neceasary  imphcalMai. 

I  ahall  instance  in  aome  of  them,  the  btat. 
17  Ed.  1.  Ordinatio  pro  Statu,  to.  Htberaiv, 
opena  the  trade  fW>m  Ireland  to  fiaglaad  and 
nales,  for  the  Irish  commodities. 

Whereby  all  merchanta  have  libevty  graatod 
them  to  import  their  merchandize  into  Englaad, 
but  ao  that  they  give  good  aecority,  that  they 
shall  not  go  unto,  nor  commerce  with  oar  cae- 
mies  of  Scotland,  nor  others  of  omr  eaemiet. 

This  law  restrained  the  subjeet  of  ao  liberty 
he  hail  before ;  and  therefore,  if  the  merdHmt 
had  before  such  general  liberty  or  right  to  in- 
port  those  commodities,  his  r^t  oif  trading 
would  hate  excused  his  giving  any  security  ; 
which  is  not  imiraaed  by  law,  otherwise  than ' 
as  a  precedent  condition  to  a  right  conferred 
by  the  statute. 

This  law  opened  the  trade  from  Ireland  to 
England,  as  well  to  foretgneia  aa  Englishmen ; 
but  it  is  extended  onlv  to  Irish  commodities : 
for  tlie  ex|K>rting  of  (English  eomoMditios  into 
Ireland,  continued  to  be  managed  under  the 
king's  licences  till  Edward  3. 

And  if  any  did  to  the  contrary,  he  waa  sub- 
ject to  tine  and  ransom  for  his  contempt,  aa  ap- 
peared by  84  Ed.  3.  cap.  17.  wh»^  the 
trade  is  opened  for  Knghsh  and  other  commo- 
dities into  Ireland. 

By  that  law  it  is  accorded.  That  all  mer- 
chanta, as  well  aliens  as  denizens,  may  come 
into  Irelanil  with  their  merchandise,  and  fh»ln 
thence  freely  to  i-c-tum  without  fine  or  ranaom. 

This  law  extended  not  to  the  Engliah  mer- 
chanta, but  only  to  the  aliens  anddinisena. 

In  the  next  chapter,  cap.  18.  the  En  " 
are  provided  for,  who  had  not  so  laige  a  lil 

Cted  them  as  the  aliens  and  ilenizens 
18  chap,  provides.  That  the  people  of 
England  who  have  heritage  and  posseaaons  in* 
Ireland,  may  bring  their  com,  beasta,  and  rie- 
tnala,  to  the  aaid  land  of  Ireland,  and  fiam 
thence  to  ra-carrj  th«r  goods  and  aieichaa- 
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The  libnly  of  exporting  into  Ireluid,  grrantcd 
to  Hie  Engluh,  b  reftrained  botb  to  sucb  Eng- 
Hlb  wbo  hsd  lands  in  Ireland^  as  also  in  tbo 
soitaof  the  comoioditics>  viz.  corn,  beasts,  and 
vietnak  only. 

But  the'  liberty  to  eiport  from  Ireland  is 
Iwfer,  extending  to  air  commodities,  according 
to  the  latitude  of  Ordinatio  Hiberniae,  ivhich 
took  in  all  Irish  oommo«lities. 

38  £.  3.  cap.  11.  The  king  wills  of  bis 
graoe  and  safferance,  '  That  aU  merch«ints- 
dcnincns,  that  be  not  artificers,  shall  pass  into 
Gaaeoiini  to  fetch  winte ;  and  that  the  Gas- 
eeigners,  and  other  aliens,  may  import;  al- 
wavs  sayed  to  the  hin|[,  that  it  may  oe  lawful 
In  pirn,  whensoever  it  is  advised  by  Jbis  conn- 
eH,  to  ordain  of  this  articW,  as  best  shall  seem 
to  him  for  the  profit  of  him  and  his  com- 


This  ie  expressed  to  be  an  act  of  grace,  and 
eontains  a  saving  of  the  king's  ancient  prer»- 
ipitive,  18  H.  6,  cap.  3.  whidi  I  before  roen- 
tomed :  ibr  liberty  of  exportation  of  bntter  and 
cheeae,  expresly  saves  the  king^  right,  pro- 
vided the  kin^  may  restrain  the  same  when  it 
•hall  please  him. 

To  pass  by  many  ancient  statutes  of  like  na- 
taM,  toe  act  of  tonnage  and  poundage,  12  C  8. 
whieh  gives  liberty  of  exporting  divers  coro- 
mmlities,  which  the  kings  of  England  might  in 
all  limes  prohibit,  as  In  gunpowder,  arms  and 
Mnmnnition,  expressly  saves  the  king's  right,  to 
prohibit  by  proclamation. 

SJ»  cap.  6  which  is  the  largest  licence  for 
foreign  traile  tJiat  was  ever  given  to  any  Eng- 
lish.iien  in  parliament,  by  opening  of  the  trade 
to  8pain,  PoituKal,  and  France,  and  the  doini- 
■ious  thereof,  fully  proves  tbe  king's  prero- 
gative in  this  matter,  both  in  the  title  and  body 
of  the  act. 

Tlie  title  of  the  act  is,  '  An  Act  to  enable  all 

*  his  majesty's  lo%ing  subjecti  of  England  and 

*  Wales,  to  trade  freely  into  the  dominions  of 

*  Spain,  Purtiigal,  and  France.'  A  very  im- 
proper title,  if  so  be  the  king's  subjects  were 
before  enabled  to  do  it,  and  had  a  right  to  do  it 
by  tlie  common  law,  as  is  pretended ;  and  would 
not  be  restrained  from  it  by  the  king.  And  no 
doubt  can  be  made,  if  such  right  had  been,  but 
the  parliament  H-ould  have  seen  it,  lieing  very 
inquisitive  at  this  time  into  all  tlte  subjects  rights, 
and  very  jealous  lest  any  of  the  ancient  nghts 
ef  Engfisluncn  should  be  invaded  by  K.  James 
coming  from  another  nation,  and  would  not 
have  complimented  the  king  with  the  title  of 
an  enabling  law. 

The  reasons  from  the  bod^  of  the  act  are 
strong;  the  reasons  offered  tor  snch  general 
liberty  are  only  politic,  none  drawn  from  tbe 
right  or  any  ancient  usage  the  English  could 
p-etend  to. 

The  act  in  iu  recital  adipits,  *  That  by  the 

*  letters  patent  for  incorporating  the  Company 
Mo  trade  into  Spain  and  Portugal,  his  ma- 
*jcaiy*s  other  eokgeats  were  disabled  and  de^ 

\9L,  X. 
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*  barred  floin  the  finee  enlarj;ement  of  com-' 
'  mon  tniGic  into  those  dominions.' 

Which  were  not  true,- if  the  other  subjeeto 
had  bdbre  a  right  to  trade  there,  but  tlie  pai 
tent  would  have  been  void  against  them. 

3.  There  are  no  declarative  words  of  anjp 
former  right,  btft  only  of  enacting,  and  |irovi« 
sional  for  a  fature  lilierty,  viz.  *  That  it  sfaalfy. 
'  and  may  be  lawful  from  henceforth.' 

4.  The  act,  in  express  wortLi,  provides  onlv 
i^rainst  the  mischiet  and  inconveuieuces  which 
may  grow  or  redound  upon  the  patent,  and  to 
redress  any  injury  done  by  tbe  |Hitent. 

3.  1'he  liberty  granted,  is  restrained  to  be 
in  such  sort,  and  in  as  free  a  manner,  as  wan 
at  any  time  accustomed  since  ,the  beginning 
of  the  king's  reign,  and  before  the  late  obarter 
of  incorporation. 

Whereby  it  appears,  that  the  usage  to  trade 
freely  into  these  countries  without  licences,  was 
but  from  the  entrance  ofking  James  ; 

The  statute  referring  to  no  other  free  usage : 
And  tlieretbrc  this  act  did  not  over-reach  mirjr 
charter  granted  by  queen  Elizabeth,  as  was  at* 
terwards  declared  in  the  next  pariiameuts,  4 
J.  cap.  9  in  the  esse  of  the  charter  to  the  mer* 
chants  of  Exeter,  for  the  French  trade  granted 
2  Eliz.  which  I  before  mentioned.  ** 

Obitrv.  4.  That  all  acta  of  parliament  whick 
erant  licence  of  trade,  do  suppose  the  other 
foundation  of  foreign  trade  to  havecontinuanci^ 
viz.  according  to  leagues  with  foreign  princcik 

For  no  act  of  parliament  ever  gave  licence 
to  trade  w  i  h  aliens,  not  in  amity  \  and  if  ihe 
leave  be  determined,  the  liberty  ie  sospendedt 
though  granted  by  parliament  till  tbe  wave  he 
reneweil. 

Observ.  5.  The  last  thing  1  shall  observe 
upon  tlie  laws  that  give  lioeuoe  of  trade,  is, 
that  where  liberty  of  trade  is  given  by  act  <^ 
parliament,  without  any  reservation  to  the 
king  of  his  ancient  ri^iit,  the  king  in  such 
case  hath  so  bound  up  himself,  that  ne  cannot 
generally  proh.bit  or  restrain  that  trade 
wherein  he  hath  granted  his  subjects  an  in- 
terest by  a  law. 

For  a  general  prohibiiinn  or  restraint  would 
amount  to  a  repeal  of  a  law,  which  the  king 
cannot  do  without  an  act  of  parliament. 

The  law  will  be  the  same  here  as  in  the 
cases  where  acts  of  parliament  do  generally 
prohibit,  where  general  licences  would  Im 
void,  because  they  tend  to  repeal  a  law. 

Upon  this  ground  the  licence  in  Darcy'e 
ca«<\  tor  that  part  which  concerned  the  im- 
portation of  foreign  canls,  was  judcfed  void  in 
law,  brciuise  to«>  general,  not  limited  to  any 

certainty  • 

Bu!  the  king  may  in  particular,  and  oer- 
taiuly,  diiipcuse  andlicence  against  prohibiting 
statutes. 

And  so  he  may  iu  particular  restrain  the 
persons  of  his  subjects  fami  going  beyond  the 
seas,  notwithstatiding  any  of  the  laws  vibich 
give  license  of  trade  : 

But  cannot  grant  a  restraint  of  prohibition 
gnenUy  y  whm  acts  of  parliament  iiave  given 
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till  Uiey  can  produce  foniie  clearer  itatote  thaa 
15  Ed.  3.  finr  giTin^  liberty  of  trade  to  the 
EaKt-Indifli. 
Having  oonaidered  of  foreign  trade  witk 


a  general  licenae,  anleia  it  be  in  apecial  caaea ; 
and  ibr  a  time,  uhere  ihe  intereet  of  the  |Mib- 
lic  require!  it ;  aa  of  the  plogue,  and  funiiah- 
in^  out  of  the  kiBg'a  oavira,  in  time  of  war 
ivith  any  prince.  And  therefore  I  ahall  admit, 
that  if  any  public  law  can  be  pnidured,  v^hirh 
^^'ca  libeitv  of  trade  lor  all  the  kin{|^*a  gub- 
letta,  to  the  judgea,  that  ihis  patent  will 
pe  void,  as  a  restraint  of  that  liberty  ajjainal  law. 
■  Upon  thit  ground  the  Canar}*  Patent  wan 
held  void,  because  against  the  esoress  liberty 
granted  bv  S  Jao.  and  iherc*in  saved  ;  or  of  the 
cunimoii  luw  monopoly,  by  restraining  the  right 
of  oihera  against  an  express  law,  for  the  benefit 
of  a  few. 

Upon  tlie  same  reason,  the  pant  of  Philip 
and  Mary,  ibat  all  sweet  wines  should  be 
landed  ut  Souihuniptcm,  waa  against  several 
express  statutes,  and  the  righta  of  several  free 
ports,  beltire  granted  by  the  crown  to  the  city 
of  liondon,  and  others,  as  'i7  Ed.  3.  cap.  6. 
whereby  merclianta- sit  rangers  had  liberty 
grantetfto  bring  tht*ir  wines  to  what  port  they 
•leased  ;  and  43  Ed,  3.  whereby  the  English, 
Irish,  and  Wvlsh,  hod  liberty  granted  to  fetch 
their  winea  and  bring  them'  to  any  |»art8  of 
England,  Ireland,  and  Wales. 

Anil  therefore  was  repealed  in  parliament  of 
5  Elix.  Rolls  9.  Rep.  112.  vi  hereby  it  appears, 
that  the  parliament  in  the  queen's  time,  were 
vigilant  enough  to  take  notice  of  patents 
•gainst  law. 

The  like  in  the  case  of  John  Peachy,  for  the 
■ole  jelling ufsivect  wines  by  retail  50  Ed.  3.  the 
parliament  si-t  it  aside,  as  against  law :  U|ion 
that  grant  uii  inhibition  under  the  Great  Steal 
issued,  proliibitin;;;  all  the  citizens  of  Loudon  to 
adl  sHcet  wines  in  London.  The  inhibition  mas 
rcvokt-d,  50  Cd.  3.  No.  18«  and  Peachy  pii- 
nisliitl  for  extortion,  by  colour  uf  the  irraut,  60 
Ed.  S.N.  33. 

'f  lus  tyrant  was  not  only  ngaiiut  inanv  ex- 
press litatutcs,  some  whereof  have  bctfn  cited  in 
the  ai^umeuts  in  this  case,  which  gave  the 
incrchnnt-iin|ioriurA  liberty  to  st'll  their  wines 
and  mcrcljandize  to  >%  hnui  tliuy  pleased  ;  and 
many  ex|Mress  grants  to  the  citjzcus  of  Lon- 
don, some  M  hereof  were  confirmed  in  parlia- 
incut ;  but  was  againstthe  rules  of  the  common 
■  law,  bcinj^a  restraint  and  inono|ioly  of  an  in- 
land trade,  as  selling  of  wiiie^  in  London  and 
other  parts  of  Enjgflaih),  undoubtedly  then  was. 

For  when  foreign  nierchuiidizrs  aii-  broiifrht 
hither  to  trade  or  tralflc  with,  they  fall  under 
the  rules  and  government  of  the  common  law, 
and  the  retailing  of  them  here  bucoiues  an  in- 
land trade. 

in  Lainbard,  4S  Kd.  3.  lib.  ass.  fol.  ^76. 
Pi-  3u  it  was  ruhd.  That  when  foreign  mer- 
chanilizes  urc  lirought  in,  a  conspiracy  to  in- 
bance  their  pri(*es  is  jtiuiishablc. 

At  c«inimrfn  Ikw  in  like  maoner,  as  a  dc- 
4ign  by  fals**  ruiiii.iur*,  or  othcnvise  to  debase 
lh«  prii^es  of  onr  inland  commodities. 

Tiie  reasons  of  these  eases,  which  were  the 
principal  piltam  to  support  the  argumeuls  of 
the  oilier  sidpp  prove  nothiDg  to  our 


aliena  in  amity,  and  how  it  hath  been  ma- 
naged in  all  times,  I  proceed  in  the  last  place 
to  consider  what  the  law  determines  of  trade 
and  comnurce  nith  alien  enemies,  and  conse- 
qucntl\  niih  iiitidels.  Here  the  consideratioii 
is  far  ditieretit  from  what  it  was  in  the  former ; 
in  that,  the  ciMiimon  law  was  silent,  until  an 
express  prohibition  by  the  king. 

But  here  the  common  law  it  a  prohibitioB 
of  its«ir,  and  is  at  oiicii  war  with' alien  enemies. 

\\  hetlier  the  commerce  with  alien  enemies 
without  licence,  be  within  the  extent  of  aiding 
and  comforting  the  kingV  enemies  beyond  the 
seas,  whbin  95  Ed.  3, 1  shall  not  ai  this  time 
argue.  But  it  may  be  worth  while  lor  the 
interlopers  who  traffic  into  foreign  nations,  not 
in  amity  with  tlie  king  of  England,  without 
licence,  well  to  consider  that  point ;  but  before 
the  statute  at  common  law,  it  was  criminal. 

Ptac.  13  Ed.  2.  Kot.  13.  B.  Rs.  m  the  trea- 
sury. In  an  information  against  three  persona 
for  "trading  into  Scotland,  then  in  enmitY  with 
tlie  king  of  Enghuid  ;  the  defendants  pleaded 
a  licence  from  Cuilodcs  Trengc,  in  the  raarrhes 
of  Scotland;  which  uas  hekl  nought,  none 
could  li(.*cuce  but  the  king:  thereu|N>n  tbev 
olitained  and  pleaded  the  king's  pardou.  ttolu 
Prerogative,  tit.  Gaver  refio.  173.  PI.  3. 

I  need  not  labour  to  clear  a  point  which  was 
not  op|H)sed  by  the  defendant's  counsel,  but 
their  endeavour  was  to  exempt  infidels  from 
being  enemies ;  wlicrein  they  liavc  a  difiiciilt 
task,  in  rowing  against  tlie  stream  of  the  laws 
of  all  christian  countries. 

Ill  th(  great  instance  of  the  Jews,  who 
liuie  ben  e\|)«llcd,  and  their  estates  seized,  aa 
of  enemies  almost  in  every  christian  country ; 

They  call  fiir  autliontit:s,  but  offer  none 
tbcinseives  ;  not  so  much  as  the  opinion  of  any 
one  learned  man,  to  give  countGnance  to  the 
leakt  amity  between  the  English  Jaws  and  in- 
fidels. 1  %iill  not  distrust  tlie  memory  of  the 
court  to  repeat  the  authorities  which  biave  been 
produced  to  asscTt  the  runiity  between  infldeli 
and  the  laws  of  tliis  realm ;  vikichare  more 
than  sufficient,  after  such  solemn  pruoeedings 
against  the  Jews  in  Eilward  the  let's  reign. 

All  which  have  received  a  very  ahoit  answer. 
That  these  reirords  are  nhsctire. 

Tliat  time  hath  hid  the  Uw  from  us,  so  that 
\ie  cannot  diatinguish  whetlier  they  were  acts 
of  law,  or  acta  of  violence. 

And  that  the  reason  wh^  prinees  were  in« 
diiccd  to  use  them  so,  might  be,  ii  because 
they  are  imder  do  govenuuent  to  Tindicate 
them. 

But  why  the  records  should  he  so  darfcenedy 
and  tlic  iiroceedinga,  In  so  eminent  a  ease  aa 
that  of  the  Jeu-s,  so  obscure,  since  Edward  L 
more  than  tlie  common  law,  in  tlie  division  of 
the  right  and  properties  of  others,  I  could  not 
hoar  anv  good  reason  given. 

For  l.tako  iti  the  principles  of  law  upon 
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which  the  Jews  wwt  proceeded  agtinit,  are  m 
dcerlj  Uid  down  in  our  faiw  boofcitM  i^y  P^nt 
of  law  we  have. 

For  the  case  of  the  Jem  stood  thus :  the  j 
cane  over  as  mercbaot  sUrmngers,  of  sereral 
countries  in  amitv.  both  by  special  licences  of 
•Bveral  kings,  and  under  the  genera!  ssie-con- 
ioetof  Ua^goaCbarta  whereby  tbey  wen  under 
the  lung's  protection,  and  enabled  to  contract 
and  aue»  as  any  otber  merchant-strangers  under 
s^b-oonduct;  which  the  Idog.niight  grant,  as 
I  have  shewn,  to  an  alien  enemy.  While 
htiUi  many  of  them  were  indenixed,  othecs 
bqni  here,  and  had  great  posussion  of  lands, 
M  well  as  leases  and  personal  estates. 

Then  they  are  banuUied  by  the  king,  by  pro- 
dunation,  as  well  those  that  were  never  in- 
damnifisd  upon  the  account  of  their  religion,  as 
iaAdds  and  enemies  to  tlie  christian  religion. 

To  whom  then  will  their  lands,  leases  fbr 
veam»  credits,  and  such  personal  estates  as  they 
nad  not  liberty  to  carry  out,  belong? 

The  law  adjudged  itall  lo  the  king.  And  the 
controversies  that  arose  about  their  estates,  did 
not  iall  out  between  the  king  and  the  delencdess 
Jews,  (as  the  defendants  counsel  terms  them) 
lor  they  were  gone ;  hut  the  king  and  several 
dnctora  of  the  Jews,  who  well  knew  the  law, 
nnd  were  able  to  defend  their  right 

To  the  daifc  records  (as  they  u-ere  stiled)  I 
will  add  a  case  solemnly  adjudged  between  ue 
king  and  a  potent  subject,  the  archbiahop  of 
Yak,  SI  £dw.  1.  where  the  case  was ; 

The  prior  of  Pidlington  was  indebted  to  a 
Jew  in  900/.  AAer  ue  banishment  of  the 
Jews,  the  Jew  met  with  the  archbishop  in 
France,  and  prevailed  with  him  to  help  him  to 
the  money ;  that  archbishop  persuaded  the 
prior,  that  be  was  bound  in  conscience  to  pay 
the  money  to  the  Jew's  attorney ;  who  did  it 
accordingly. 

And  aU  this  was  after  a  proclamation  issued 
for  discovery  of  the  Jew's  debts. 

For  this  concealment  and  trespass,  the  arch- 
hishop  was  sued  by  the  king,  betbre  the  council 
in  parliament,  and  laid  it  to  bis  damage  of 
1000/.  To  which  the  archbisliop  appeared 
and  pleaded,  and  to  avoid  a  trial  by  a  conntxy 
jury,  as  the  record  mentions,  he  was  put  upon 
his  allegiance  lo  tell  the  truth. 

'Wbcfeupon  he  confessed  the  infermation, 
and  judgment  was  given  aninst  him,  and  the 
taxing  the  fine  refened  to  the  king. 

The  reaaona  of  the  judgment  fully  dechre 
what  the  law  was ;    *  Quia  idem  Episcopus 

*  bene  co^oscit  quod  post  exilium  Judteonim 

*  a  prsedicto  Judso  inlellexit,  quod   pecnnia 

*  pnedicta  sibi  in  regno  debebatur,  et  posteoruro 

*  exilium  oumia  qu»  sua  fuerunt,  et  in  regno 

*  remanserunt,  tam  debita  quam  aUa  b«Mia 
« qusBcunque,  ipsi  Domino  Regi  remanserunt, 

*  et  catella  sua  fuerunL' 

Tliat  he  did  not  only  conceal,  but  contrary 
to  his  faith,  wherein  he  was  bound  to  the  king, 
persuaded  ibe  prior  and  convent,  for  saving 
of  their  souls,  to  pay.    Pla.  Pari.  173. 

The  arcblnahop  did  jiot  doubt  of.  the  Uw> 


though  the  defendant's  counsel  do,  but  areconroe 
to  conscience  lugainst  bw,  in  deceit  of  the  king, 
against  bis  faith  and  allmance. 

This  I  hope  will  be  aUowed  to  be  a  judg- 
ment, and  a  judgment  that  dedares  the  law  as 
pUinly  as  ei  er  judgment  did,  and  of  a  higher 
nature  than  any  judgment  in  Westminster- 
hall. 

In  the  same  year  several  mean  lords  pe« 
tition  the  kinff  m  council  for  the  arrearages,  hi 
rent  and  services,  of  the  hands  the  Jews  Md  of 
them  before  thdr  banishment. 

The  council  answered.  That  for  the  time 
Jews  hrid  it,  it  was  their  fault  not  to  coHed 
iheiti ;  for  so  long  as  the  king  held  them,  ho 
would  pay  them ;  for  the  time  they  wi^e  in 
any  grantees  hands,  they  should  have  recourse 
to  his  grantees.    Pla.  lhn\.  Riley,  fol.  129. 

Here  the  kuig*s  title  to  the  real  and  penonal 
estates  of  the  Jews  in  Eoglsnd,  is  ssserted  by 
judgment  of  the  highest  court  of  judicature  in 
England. 

The  princifiles  of  law,  upon  which  the  judg- 
ment past, against  the  Jews,  are  frequently  laid 
down  m  our  nook. 

If  an  alien  amy  or  enemy  purchase  lands, 
the  kin^  shall  have  them  andmayseipe  them 
at  any  tnne ;  and  though  the  alien  died  aeized 
upon  office  found,  the  king  shall  have  themi 
and  not  the  lord,  by  escheat. 

This  my  lord  Coke  reports  to  have  been  re- 
solved by  all  the  judges,  EHiscb.  99  Elix.  in  sir 
James  cJroft's  case,  1  InA.  fd.  9. 

There  it  was  also  held  indeed,  that  if  a  do* 
nixen  died  seized  without  heir,  the  lord,  by 
escheat  should  have  the  hmd,  and  not  the  king ; 
but  that  is  in  case  of  a  compleated  denination 
where  the  issue  of  the  denixen  is  capable  of 
inheriting.  But  in  case  of  Jews  or  infidels, 
the  denization  was  void,  being  made  to  them 
as  stnngers,  without  taking  notice  of  their  en- 
mity to  the  christisih  religion ;  and  so  the  king 
deceived  in  the  srant. 

And  an  infidel,  though  bom  in  England,  is 
not  inherituble  to  the  Taws  of  the  land;  if  ho 
should,  the  land  might  soon  be  over-run  with 
Jews  and  infidels,  and  no  redress  to  be  had : 
so  that  neither  denization  nor  birth  did  alter 
the  state  of  the  Jvwa  as  to  inlieritanccs  within 
England,  but  they  remained  aliena  under  satie- 
conduct  only. 

If  an  alien  enemy  had  a  lease  of  lamis,  or  of  n 
house  for  habitation,  the  kiug  shtmld  have  it, 
within  the  same  resolution  in  sir  Jbiihw  CrotVs 
case,  and  not  any  subject  that  should  enter 
upon  him. 

Nay,  ifnn  alien  friend,  who  should  taken 
house  tur  habitation,  vliuuld  die,  or  lea\e  the 
lands,  the  long  should  have  the  te  se. 

But  then,  1k>w  stands  the  Uw  Kn-  the  goods 
of  an  alien  enemy  wiihuut  the  realm 't 

Mr.  Fotlexten^  to  arj^ue  infidels  to  be  no  alien 
enemies,  urged  from  the  mischief  that  might 
ensue,  tliat  then  every  man  might  seize  the  pi-r- 
sous  or  estates  ot  Jewa  and  mfidels ;  bei*u  -a 
by  law  every  person  might  seize  the  |N'i.-  ^.<{ 
and  goods  ot  ahiA  enemies :  and  for  thui  v;:u<l 


487J  STATE  TRIALS*  96  CumlbsIL  16s4.— 7k  GrMlCiaff^jrMwpiliM:  [4BB 


tbcauilioritv  ol'  7  £•  4,  Tol.  13.  Co.  3  H.  7, '  mie«;  hut  that  power  wm  numd  by  Uw 
fd.  1^,  h.  wliirh  are  biit  the  lame  owe.  the  au-    expreislv  to  the  Idng. 

thtirity  of  7  K.  4,  beini;  only  montioiied  in  |  Whicii  betides  the  authorities  I  hare  pro* 
courae;  ai^unient  io  the  book  ol'H.  7.  The  duoed,  expressly  appears  by  Blaf^ua  Charta, 
Mitfaority  of  7  K.  4,  is  pood  Uw,  but  luiaapplied  chap  30.  which  pruvides,  thai  if  the  merckanC* 
in  not  ohserviog-  the  difference  between  the  strangers  be  of  a  land  vibich  makea  a  war 
limes  of  the  eneiny^s,  or  hii  goods  coming  inio  [  against  us,  and  be  found  in  our  realm  at  the 
the  rvalin.  !  beipnning  of  the  war,  they  siiall  be  attached. 

After  open  war  proclaimed,  whereby  all  the  ;  without  barm  of  body  or  guods  until  it  bn 
wl)jects  baTC  notice  whom  the  king  halli  de-  known  to  us  or  our  chief-justioe  bow  our  ncr* 
dared  his  euemiefi,  and  against  whom  they  '  chants  be  iutreated  there, 
are  to  join  in  defence  of  tliemsvlves  and  the  ISo  tiiat  the  disposal  of  their  perKons  and 
kingdom;  if  the  ptriions  or  giiuds  of  such  goods  was  wholly  in  the  king.  And  the  liberty 
enemies cunie  into  the  kingduin,  any  subject  ihe  subjects  had  to  intermeddle  with  foreign 
may  seize  them,  and  gain  a  pro|)erty  in  the  enemies,  extended  only  to  soch  who  came  here 
goods,  as  a  prise  taken  m  open  war,  according  ,  after  a  war  proclaiuieill 
Io  the  authority  of  7  E.  4.  And  indeed  the  By  all  which,  the  king's  title  to  the  lands, 
kws  of  all  nations;  and  that  not  only  of  debts  and  persona)  estates  of  the  Jews,  at\er  the 
enemies  goods,  but  of  Englishmen's  goods  king  had  determined  their  safie-conduct,  by 
taken  by  tbu  tiiemies ;  (nhmby  the  property  ,  banishing  them  oul  of  the  realm  as  infideU, 
Fas  lefi)  awl  brought  hiiiier  by  the  same  au-  '  CTidently  appears ;  and  those  dark  rccorda  re- 
thority  of  7  K.  i.  \  6ned  in  some  measure  from  their  obscurity,  by 

Which  plainly  shews  the  meaning  of  the  the  constant  teuur  of  the  common  law,  prac- 
book,  to  beol  goJdii  taken  in  open  war ;  H'bere-    tised  ever  since. 

by  the  propi-i-iy  ol  ilie  {foods  rest  in  the  captor  j  But  doth  not  the  making  leagues  with,  aad 
as  lawful  prize.  ;  sending  of  ambassadors  to  aome  inihM  com- 

But  when  the  persons  or  goods  of  aliens  are  i  tries,  argue  that  iutidek  are  not  alien  eneauesp 
in  or  come  into  KngUnd  under  safe-conduct ;    No,  certainly. 

and  thi*  safe-condiirt  bo  not  determined  by  the  j  Hut  the  practice  of  the  kinga  of  Englaiidv 
king,  cither  by  proclamation  of  open  war  or  ,  and  other  Christian  princes,  iully  argues  the 
otherwise,  no  subject  can  seise  the  |kerson  or  contrary;  fur  the  making  auch  trtaties,  in 
gooils  of  such  alien  enemies.  order  Io  trade,  proves  that  no  trade  covld  be 

U|Min  tit  is  difference  the  law  waa  settled,  S6    manacod  with  them,  before  the  treaty  con- 
H.  H,  by  ths  judges,  Bro.  Property,  38,  in  the    eluded, 
abridgment  td  the  rase,  7  E.  4.      *  j      Ny  lord  Coke  (who  was  of  opinion  that  an 

That  where  a  Frenchman  inhabited  in  Eng-  I  infidel  is  *  perpetuus  iiiimicus')  yet  agreea  with 
land,  and  a  war  was  afterwards  proclainml,  '.  otlier  learned  men,  that  a  league  of  peace, 
no  subject  cnnld  seize  his  goods,  because  tliey  (which  is  only  a  cessation  of  all  hostility)  and 
were  here  heforo.  j  a  league  of  cimmieice  (which  amounts  to  no 

But  if  he  came  af\er  ihe  war,  any  man  may    more  tlian  a  reciprocal  and  general  safe-coo- 
seize  liis  person  ami  gvKHls,  and  shall  have  a  !  duct  to  each  other's  subiects)  may  be  made 
property  id   tlirnif.and  in  such  case  the  kiug    with  an  iotidel  prince,  4  Inst.  fol.  156. 
shall  not  have  them.  But  he  is  caAed  *  perpetuus  inimicus,'  from 

iind  BO  was  it  nut  in  practice,  saith  tlie  liook,  '  the  practice  of  the  kings  of  England,  and  other 
betwf-en  the  £ng1i^h  and  the  Nc^its.  !  kings  and  princes,  not  to  make  any  leagues  of 

And  when  Bulloign  was  taken  by  the  king's  fritiidship  or  alliance  with  infldd  princes; 
sub|tots,  \9  Ed.  4,  fol.  6.  pi  4.  where  a  debt  whether  restrained  from  making  such  leagues 
was  itxtinir  hy  a  siitiject  of  th<'  king  ii  Ikn-  •  by  the  mnniriiAl  laws  of  the  setcral  Cbristiaa 
mark'H,  an  I  a  ti  ar  bnsiks  out,  the  »uhjrrt  shall  rnuntrics,  or  tne  general  righta  of  Chiistianityy 
not  rt'tain  ihe  fh'ht,  but  the  kip^-  siiall  have  it.      ,'  it;  not  to  my  pur|>ose  to  determine. 

22  or  S  E  4,  fi)1 .  4f  r*.  pi.  9.   In  fi&lsie  imprison-  j      But  either  a  cessation  of  open  hostility,  or  a 
Bcnt  the  delcndant  jnstitir^s   under  the  king\s    general  safe- conduct,  by  a  treaty  of  oemaierce, 
commission  for  npprehi  ndin^  a  Sentuhnian  ;    binds  up  the  subjects  hands  from  intermeddling 
llierc  b(Mug  n  u  ar  bet  ivern  .he  king  oT  Eiiglund,    with  the  goo<ls  or  persons  of  inhd^. 
and  the  king  of  8i*4itland.  {      And  tliercfore  the  Act  of  Navigation,  that 

I  bcfir-  sheurd.  thatiin:iiiv-n<'nrmy,  which  ,  mentions  the  gooils  of  the  Ottomaa  eountry, 
came  urvr  by  the  king's  s;iliR  conduct,  was  as    makea  nothing  to  the  case. 
niutb  uiidt-r'tlie  pruttH-iion  of  the  laws,  as  any  |      For  by  the  treaty  of  commerce  with  tkeOl- 
a!:en  amv  uhatsnevrr ;    and  no  subject  could  1  toman  emjnre,  they  might  be  brought  in,  aad 
aeize  or  inoltst  \uri  person  or  gviods.  .  by  fats  subjects  before,  unrler  a  general  sale- 

And  the  determining  the  safe-conduct  by  i  conduct..    But  as  to  Uie  Mogul  and  otlier  !•• 
the  king,  left  the  alien  enemy  in  the  same  con-  j  dtan  princes,  there  is  no  league  of  neaoeor 
diti<in  ax  mher  alien  enemies,  after  wnr  pro-  •  commerce  between  them   and  the  kings  of 
claiiiH'd,  Hho  were  here  betiire  under  the  ge-    England, 
ucral  safe-conduct  of  the  laws.  Which  makes  the  case  of  the  East-IwKa 


In  which  case  the  subjecU  liad  no  liberty  to 
«U£e  either  the  persona  or  goods  of  alien  eae- 


Con^iany  stroog«rycC,lliaa  thalof  tbelViriDBy 
CoBjMtty. 


Secondly,  The  other  ground  insiited  on  ^w, 
thtt  all  ingroninff  of  merchandize  was  noUvr- 
ful  at  common  law :  and  therefore  a  patent 
leading  to  authorize  an  unlawful  ingrosaing  ia 
Toid,  as  a  monopoly  at  common  law,  and  de« 
claredsoby  9lJac. 

Here  I  will  join  issne  with  Mr.  PoDedeu^ 
and  do  admit,  that  if  it  be  an  unlawful  in* 
grossing,  whether  by  the  common  law,  or  any 
statute  in  force,  the  patent  will  be  void. 

And  he  must  admit  unto  roe,  that  if  it  be  no 
unlawful  ingrossing,  it  is  no  monopoly  at  con- 
mon  law. 

As  he  did  in  his  argument  injg;ennou8ly  ad- 
mit, that  if  it  were  no  monopoly  at  common 
law,  it  is  not  within  the  statute  81  Jaoobi ;  so 
that  the  question  between  ns  will  torn  upon 
this  single  point : 

.  Whether  the  ingrossing  the  foreign  mer- 
chandize of  India  1^  unlawful  ? 

Upon  what  I  have  already  said,  it  appeaiv  it 
is  not.  For  I  have  shewn  that  the  common 
law  regarded,  and  made  provision  only  for, 
merchandizes  within  the  land ;   and  tJaoufrh 
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.  Though  I  eoBceiTe,  that  upon  these  vrln- 
dpiea  I  have  laid  down  law  strong  enough. 

And  herein  the  case  of  the  Esart-  Imlia  Com- 
Mny  ia  particular,  for  the  king  hath  made  no 
leagiie  for  them. 

But  by  the  letters  patent,  hath  given  them 
•pecial  power  to  make  war  or  peace  with  any 
inBdel  priuce  for  the  benefit  and  better  acf- 
vantage  of  their  trade. 

•  So  that  'all  other  subjecta  are  merdy  pre- 
carious, and  have  no  pretence  of  taking  any  ad- 
vantage of  any  peace  made  by  the  Com^iany. 

80  as  to  tuem,  the  Indians  remain  to  all 
purposes  alien  enemies. 

Having  now  shewn,  that  nil  foreign  trade 
depends  upoo,  and  hath  been  managed  by 
leagnes  and  ro^'al  licences,  either  by  letters 
patent,  or  special  ads  of  parliament ;  aud 

That  thekin^'  may  prohibit  generally,  where 
BO  act  of  parliament  hath  intervened  to  the 
contrary  \  and  the  common  law  prohibits  trade 
with  inndels,  and  no  act  of  parliament  bos  pro. 
▼idedfor  it. 

80  that  trade  cannot  be  managed  but  by 
the  kinif's  licence,  in  some  such  manner  as  is 
directed  by  these  letters  patent  to  the  Com- 

That  the  answers  to  all  the  authorities  and 
arguments  made  use  of  by  the  dcfendant'a 
counsel,  which  I  have  not  answered,  lie  open 
Ant  the  authority  uf  tlie  Ta^'lors  of  Ipswich 
Case ;  and  the  several  other  authorities  of 
mechanic  trades,  and  of  inland  merchandize, 
to  which  the  subjects  have  a  right  by  common 
hi^  make  nothing  a^inst  our  case  of  foreign 
trade,  and  to  an  iiitidel  conutry,  to  which  1 
bave  argued  (he  subjects  have  no  rij^lit,  but 
were  prohibited. 

The  opini'm  uf  the  Taylors  in  Ipswich  Case, 
that  a  patent  to  hinder  trade  at  sea  is  void  ; 
that  geninally  to  hinder  all  trade  at  sou,  in  no 
doubt  good  law :  because  many  licences  then 
in  being,  and  several  acts  ot  parliament  in 
many  cases  had  granted  liberty  of  trade. 

But  in  the  same  case  the  restraining;:  cf  trade 
to  a  particular  country,  for  which  no  act  of 
parliament  had  made  provision,  is  allowed  of 
in  the  case  of  the  Greenland  I^itent. 

There  was  no  authority  pnxtuced,  and  1  be- 
lieve cannot  be,  that  gives  the  least  countenance 
for  liberty  of  trade  with  infidehi,  or  to  impeach 
the  king^s  prerogative  of  nroliibiting  trade  to 
foreign  countries,  whereto  licence  tor  trade  had 
not  been  granted  by  the  king's  letters  patent, 
or  bv  acts  of  pariiament. 

1  ne  arcfuineots  drawn  from  the  reason  of 
die  common  law  were  two : 

First,  From  the  liberty  the  subject  had  to 
go  and  trade  into  all  forcMffn  parts,  for  which 
were  cited  rit;:herbert  and  Dyer. 

That  libertv,  anil  those  authorities,  I  have 
ah^eady  examined,  and  shewed  that  the  subject 
had  no  libert^r,  but  was  pi-ohibited  by  the  com- 
mon law  to  trade  with  infidel  countries. 

And  the  liberty  to  trade  with  foreigners  in 
amity,  i»  as  but  a  bare  permission,  till  the  king 
prohibited. 


ugh 
when  foreign  merchandizes  came  thither,  tney 
fell  under  the  rules  of  the  common  law  ;  yet 
the  ingrossing,  or  sole  buying  of  foreign  com- 
modities beyond  the  seas,  and  selling  in  groMp 
or  by  the  merchant- importer,  was  no  offence  at 
common  law. 

Neither  is  there  any  statute  that  makes  it  an 
offence  at  this  day. 

It  is  true,  the  statute  of  37  E.  3.  cap.  5.  pro- 
hibited English  merchants  to  ingrosa  merchan- 
dizes. 

But  the  merchant- stranger  was  not  bound 
by  that  law :  and  that  statute  was  the  next  year 
i-epealfid,  as  to  the  English  merchants,  38  E.  3. 
cap.  2.  And  that  at  present  the  law  is,  that  any 
merchant  may  buy  in  f^ross,  and  sell  in  groas* 
appears  by  the  resolution  of  all  the  judges, 
Mich.  39  vSc  40  Eliz.  Co.  3  Inat.  196.  in  ihe 
chapter  of  ingmssing. 

And  the  rt^^.oluiion  goes  a  step  further  than 
the  nicri'lmiii-i in  porter. 

That  any  person  may  buy  in  gross  of  the 
merchant- impoincr,  and  sell  by  retail. 

Aud  it  follows  by  a  clear  consequence,  that  if 
English  merchants  in  such  places,  where  by 
law  they  have  a  right  to  trade,  may  ingrosa  the 
commodity  of  the  place  without  offence ;  the 
ingrossing  foroij.*-!!  commndititrs  of  any  place* 
where  the  subje-t  cannot  trade  without  licenoe, 
can  be  no  :irq;iiiiicnt  to  invalidate  such  licence. 

Because  in:::ru<;sinif  of  foreign  merchandizet 
by  any  iuerch;uit-iiu|)ortcr,  is  no  crime,  hut 
lawtiif  for  every  trader. 

Aud  then  the  consequence  of  all  ingra«ing 
will  be  the  raising  of  the  price  of  the  oommo* 
ditv. 

Vet  it  being  a  commodity  of  foreign  growth, 
and  not  such  as  the  law  hath  any  where  deter- 
mined necessary  tor  the  support  of  U&,  as  vic- 
tuals and  such  fike ; 

The  coiiiinoii  law  hath  no  regard  to  the 
price,  but  leaves  the  merchant  i'nc  to  aaake  his 
advantage  of  the  dangerous  adventure. 
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The  advantem  that  some  sulgecta  may  re- 
eeiTe  by  the  tn3e,  and  others  may  be  debarred 
from,  which  are  alike  hazardous,  and  depend 
vpon  a  multitude  of  accidents,  are  no  measares 
of  right  or  wrong,  to  pass  a  legal  judgment 
upon. 

But  if  the  company  have  a  right  to  trade,  and 
others  hare  not,  as  I  hare  amied,  whaterer 
their  adfantage  may  be,  which  cannot  be  es- 
timated till  tliey  have  wound  up  their  bottom : 

The  ingroBsing  of  the  Indian  commodities 
cannot  be  infected  with  the  taint  of  a  mono- 
poly, which  always  supposes  something  done 
against  common  right,  which  is  altogether  in- 
consistent with  havmg  a  right  due  to  the  king. 

For  it  18  of  the  essence  of  a  monopoly,  ac- 
cording to  tlie  definition  thereof  {Proposed  by 
Mr.  Pollexfen,  and  taken  out  of  my  lord  Coke, 
vii.  that  it  tends  to  restrain  such  liberty  and 
freedom  the  subject  had  before,  or  to  binder 
bim  in  his  lawful  trade. 

Sa  that  every  sole  buying  and  selling  a  com- 
modity, if  it  be  lawful,  can  be  no  monopoly,  in 
the  legal  sense  of  the  word :  which  is  evident  iu 
sevenu  land  commodities,  where  the  sole  buy- 
ingand  selling  is  coupled  with  a  rig^t. 

The  king  may  grant  to  farm  his  pre-  emotion 
of  tin,'  whereby  the  grantee  hath  the  sole  ouy- 
ing  and  selling,  if  he  pleaseth,  oTlhe  whole 
commodity. 

Such  a  grant  to  Tidman  a  foreigner  was 
complained  of  in  parliament,  21  £.3.  and 
prayed  by  the  commons,  that  no  such  mer? 
chaudize  be  sold,  but  to  the  bommooalty  of 
fliercbants. 

The  king  answers,  that  it  was  a  profit  b&. 
ionfing^  to  the  prince,  and  evvy  lord  may 
maae  bis  profit  of  his  own  ;  21  £.  3.  nu.  29. 

That  this  sole  right  of  buying  and  selling 
was  ever  enjoyed,  appeal's  by  tbe  case  of  the 
Stannaries,  4  J.  Co.  12.  fol.  10&  11. 

So  of  all  gold  and  silver  dug  within  the 
realm,  and  of  all  royal  fii»he8  taken ;  the  king 
and  his  grantees  shall  have  the  sole  disposal,  or 
right  of  selling  them. 

Jt  is  no  just  answer  to  these  instances,  thnt 
they  arc  inheritances  and  rights  vested  in  the 
dukes  of  Cornwall  and  the  crown: 

Which  they  may  dispose  to  whom  they 
please.  Su  is  his  prerogative  of  licensing  fo- 
reign trade.  And  as  to  the  question  of  a  mo- 
nopoly, which  implies  a  wrong  in  restraining 
the  rights  of  others ;  there  is  no  difference  be- 
tween having  a  right  existing,  which  may  be 
granted,  and  having  a  power  or  prerogative  to 
confer  a  right  on  otncrs. 

For  it  is  the  having  the  right  to  do  the  thing 
that  makes  it  no  monopoly. 

And  therefore,  if  the  king  have  a  right  to 
hc^se  some  of  his  subjects  to  do  a  thing, 
which  other  of  his  subjects  cannot  do,  or  are 
rightfully  prohibited  to  do ;  whether  the  thinjg 
granted  were  before  in  eue  or  de  no7»  consti- 
tuted, it  is  all  as  one  to  the  validity  of  the  grant. 
Tliis  is  proved  by  the  instance  of  fairs  and  mar- 
kets. 

Whether  anciently  in  the  crown,  or  dt  no9o 


weded  and  granted  to  any  subject;  the  case 
win  ha  the  same,  as  to  the  sot^fects  sole  right 
of  holding  the  fair  and  market  exclusive  of 
others. 

And  rights  conferred  by  the  king's  preroga- 
tive, are  every  whit  as  strong  as  any  right 
granted  ont  ot  the  crown,  which  was  before  in 
etie  there. 

So  that  the  pretence  of  an  unlawful  ingtoss- 
ment  and  monopoly  beiuff  removed,  by  Mr. 
PbUexfenVi  admittance,  it  is  not  within  21  Ja« 
cobi. 

And  it  is  plain,  it  is  not  within  the  words  of 
the  enacting  part  of  the  statute,  without  the 
aid  of  the  proviso :  for  it  i»  expressly  Umited  to 
grants  made,  or  to  be  made,  for  the  sole  buy- 
ing and  selling,  or  using  of  any  thuig  within  the 
i-^m.  So  that  it  was  only  tlie  liberty  of  the 
inland  trade  and  traffic,  to  which  the  subjects 
had  right  before,  that  was  fenced  and  secured 
by  this  statute.  And  this  ^tent  is  not  for  the 
sole  buying  of  any  thii^  within  the  realm ;  and 
though  the  selling  be  here,  yet  such  sole  sell- 
ing was,  and  is  lawful,  notwithstanding  any 
law  or  statute  made,  as  I  have  shewn. 

And  tbe  proviso  was  only  added,  to  manifest 
the  plain  intention  of  the  parliament,  not  to  in- 
roeddle  with  any  just  prerogative  of  the  king, 
which  he  mi^ht,  and  lawfully  hail  exercised 
and  used  for  the  benefit  of  bis  subjects. 

Besides,  to  put  it  past  all  scruples,  this  com- 
pany is  within  the  express  words  of  the  pro- 
viso. 

It  was  a  company  in  the  reign  of  queen  Eli- 
zabeth and  king  James,  as  is  recited  in  the<]e« 
daration. 

And  by  their  charter  7  Jac.  had  the  sole 
trade  granted,  with  tlic  exclusive  clauses  to 
others. 

And  if  the  parliament  had  not  adjudged  this 
Company  to  ha  for  the  maintenance  and  en- 
largement, or  ordering  of  that  trade,  as  well  as 
the  other  Companies,  they  would  undoubtedly 
have  made  a  diflercuce  between  them,  upon 
that  charter  of  7  Jac. 

For  this  very  parliament  was  inquisitive  into 
all  illegal  patents,  which  in  the  least  tended  to- 
wards a  monopoly. 

And  if  they  had  thought  that  charter  such, 
tliey  would  not  have  been  tender  of  tbe  point  at 
that  time. 

The  objection  made  from  the  different  ma 
nagery,  by  joint  and  separate  stocks,  i»  of  no 
g^reat  weight,  because  it  touches  not  the  ques- 
tion of  right;  whether  a  Company  may  have 
a  sole  tratle  grauted,  exclusive  to  others. 

For  every  Company  draws  a  charge  with 
it,  which  those  not  of  the  Company  are  not 
liable  to. 

And  if  the  subject  liave  a  right  to  trade  with- 
out being  of  the  Company,  he  can  be  no  mors 
compelled  to  be  of  the  Company,  which  ma- 
nages and  trades  upon  sefianite  stocks,  than  of 
one  which  trades  upon  a  joint-stock. 

And  the  objection,  that  onlering  of  trade 
within  tbe  statute  cannot  be  intended  of  hcen- 
angof  some,  with  exclusion  of  others,  is  of  no 
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greater  force ;  for  it  eould  not  b«  intended  of 
any  others. 

All  the  patents  for  foreign  trade  before  that 
time,  and  then  in  being,  were  patents  of  exclu- 
sion of  others  than  the  Con>pany. 

And  if  it  be  well  considered,  all  the  antbori- 
ties  that  allow  there  may  be  Compaiiies  erected 
for  welUgoireming  and  ordering  ibfetgn  trade, 
do  admit,  they  may  be  exclusiire  to  oUiers  ; 

It  not  being  possible  that  a  foreign  tnde 
can  be  under  any  rule  or  goTemroent,  by  any 
letters  patent  whatsoever,  if  carried  on  by  per- 
sons' not  subject  to  that  rule  and  i^vemment 

And  it  is  evident,  that  no  rule  of  any  Com- 
pany binds  farther  than  those  of  the  Compa- 
uy  ;'  and  if  every  man,  not  of  the  Company, 
may  trade,  such  traile  will  not  be  under  any 
rules,  made  fur  the  Company,  or  by  the  Com- 
pany. 

80  that  such  patent  will  be  only  for  keep- 
ing some  few  persons  within  rule  and  go- 
vernment, but  not  at  all  of  the  foi-eign  trade. 

Which,  of  necessity  must  produce  the  ruin 
of  the  Compan}',  and  in  all  probability  of  the 
trade  itself. 

For  if  others  trade  without  limitation,  dis- 
charged of  all  the  rules  of  the  Company,  and 
■ot  be  liable  to  the  charges  and  expenses, 
whereby  the  trade  must  be  supported;  they 
may  and  will  both  undersell  tne  Company, 
and  forestall  and  anticipate  the  markets,  than 
which  nothing  can  tend  more  effectually  to- 
wards the  dvstructwn  of  a  trade,  of  great  ooa-  * 
cem  both  to  kiojg  and  kingdom. 

Besides,  the  factories  and  stock  of  the  Com  • 
pany  in  foreign  parts  are  obnoxious  and  liable 
lor  all  injuries  committed,  either  to  the  natives 
or  government  of  the  placed  by  an  interloper 
trading  without  rule,  by  the  g^eral  law  of  re- 
prisals. 

I  will  not  further  pursue  the  arguments  of 
convenience  or  inconvenience,  but  do  rest  upon 
the  right,  which  1  have  endeavoured  to  make 
out  by  these  steps. 

1.  That  the  sul)ject  had  no  right  to  this  trade 
at  common  law  as  a  foreign  trade,  but  might 
be  prohibited. 

U.  That  no  league  or  royal  licence  hath  in- 
troduced or  ^ven  such  general  right 

3.  That  foreign  trade  hath  in  Sl\  times  been 
licensed  and  managed  by  the  undoubted  pre- 
rogative of  the  crown,  in  licensing  some,  and 
prohibiting^  others.  And  that  in  all  cases  not 
provided  for  by  act  of  partiament.  And  that 
such  grants  and  licences  have  received  allow- 
ance m  aef  eral  parliaments. 

4.  That  no  act  of  partiament  ever  gave  a 
general  liberty  of  trade,  much  less  to  trade 
with  infidels. 

5.  That  the  common  law  prohibits  this 
trade  with  infidels,  as  with  ahen  enemies. 

6.  In  the  hist  place,  1  have  applied  an- 
swers to  principal  authorities  and  arguments 
made  use  of  to  impeach  the  Company's  pa- 

.mt. 

Upon  all  which,  I  cm^ude  the  chief  point 
of  the  case; 


1.  That  the  grant  to  the  Company,  of  the 
sole  trade  to  India,  exdusife  to  others,  b  good 
in  law. 

8.  As  to  the  second  point,  whether  the 
action  will  lie  admitting  the  Company  have 
a  right  to  the  sole  trade  there,  by  these  letters 
patent? 

I  shall  spend  but  a  little  of  your  time  about  it 

Because  if  the  Company  have  by  hiw  the 
sole  right  to  the  trade,  the  law  will  give  them 
a  reoMdy  to  redress  injuries  done  to  their 
trade,  for  recovery  of  their  damages. 

Which  is  properly  by  an  action  of  the  case, 
they  having  no  other  remedy  to  redress  them- 
selves. For  a  prosecution  for  a  contempt  to  the 
king  cannot  be  iusatisfactran  of  the  Company's 
damage. 

I  snail  therefore  rest  th^U  point  upon  the  an- 
tliorities  already  produced  by  the  plaintiff** 
counsel. 

I  shall  only  apply  answers  to  the  objections 
made  by  Mr.  Pollexfen. 

Obf,  1.  Tisnot  alledged  the  defendant  had 
no  licence  from  thekfng. 

Aruw,  The  complainant's  case  is  sofficieutly 
set  forth,  that  they  had  the  sole  trade  to  the 
Indies  granted  to  them ;  and  that  the  defend- 
ant had  nnti^f  tbereofjL  and  yet  traded  contniy 
to  thenr  graitt. 

If  the  defeodant  had  had  the  kingS  licence  to 
come  on  bis  part  by  plea,  then  the  vaKdity  thefc- 
of,  u  agminst  the  plaintiflr,  would  have  come  into 
cfoestkta ;  but  he  resit  upon  the  licence,  by  sta- 
tute ori5  E.  3. 

Obf.  8.  They  bnre  shewn  no  special  loM  or 
damage. 

Atuw.  Neither  need  any  be  shewn,  no  mora 
than  in  all  other  actions  ot  the  case,  where  the 
right  of  any  person  is  injured,  18  Rep.  113, 
Mary's  case  of  a  commoner  who  bath  no  estate 
in  the  land,  nor  the  sole  right  in  the  profit  w« 
prender,  comes  not  to  the  case;  the  law  de- 
nies such  commoner  liberty  of  bringing  his  ac- 
tion, without  a  special  <uimage,  to  prevent  a 
multiplicity  of  actions,  which  upon  the  same' 

ground  every  commoner  would  be  entided  to. 
^  ut  otherwise  it  b,  where  any  bath  the  idle 
piscary  or  profit  ap|)render ;  afEer  setting  forth 
the  special  case,  and  wherein  his  riffht  is  in. 
vaded,  a  general  declaration  to  his  munage  is 
sufficient,  and  the  examination  of  theparticii* 
iars  will  belong  to  the  jury . 

Olj.  3.  That  the  action  is  g^nnded  upon 
the  restraint  in  the  letters  patent ;  and  that  rcr 
stnunt  is  not  al)solute,  but  upon  pain  of  forfti* 
ture  of  ships  and  good  j. 

Answ.  The  first  part  is  mistaken;  for  the  ac- 
tion is  grounded  upon  the  grant  of  the  whole, 
entire  and  onlv  trade  and  traffic  to  the  Tndifi^ 
inforced  with  tlio  king's  covenant,  not  to  grant 
licence  to  any  others. 

And  besides  this  clause  of  the  prohibition, 
therjB  is  a  distinct  clause  of  ijrrant,  that  none  of 
these  countries  or  places  shall  be  visited,  fre- 
(|uented  or  haunted  by  any  of  the  king's  sub- 
jects,  during  the  continuance  of  this  patent, 
which' hath  no  penalty  annexed  to  it. 
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Upon  thcK  grmnU  tk«  actioo  is  pvnnded  ; 
•iid  il'ibere  were  nu  cUuie  of  |irohibition,  the 
trading;  l<i  tlu-se  infiilelH  by  others  v»ithoiU  li- 
crnce  Iroin  Uie  king,  is  ^ttrprising  a  trade 
HOC  only  affaiost  the  prohibitiou  of  the  commoD 
law,  but  the  king'*  expmt  prohibition. 

But  the  action  »  not  foundc«l  uptm  this 
dauae,  but  upon  other  cUusei  irf  coulcrring  a 
ijght  to  the  sole  trade. 

l*he  authority  cited  by  Mr.  Pi;Hexfen,  at  an 


authority  in  point,  against  tlie  action  out  of  11 
Rep.  88.  and  liolb  Abridgment,  fkiL  106.  ■  nu. 
6.  uk  Darcy's  case,  that  admitting  tltc  grant 
or  dispensation  to  Darcy  were  i^ocmI,  fur  im- 
porting  foreign  cards  contrary  to  tlic  statute  of 
Ed.  4.  yet  the  action  will  not  lie,  reacheth  not 
our  case  of  a  riffht  conferred  by  the  king's 
]»rerogatif e,  and  not  of  any  dispensation  from 
a  penal  law. 

Before  the  statate  of  Edw.  6.  creiy  subject 
might  import foreigu  cards*,  the  Htatute  re- 
strains that  liberty  under  penalty  of  forfeiture. 

The  dispensation  of  one  subject  from  the 
law,  woriui  no  interest  but  a  bare  exemption 
fram  the  penalty ; 

Which  in  the  case  of  Shaw  and  Hawes,  was 
hdd  could  not  be  asaigned  over ;  and  therefore 
grants  that  are  merely  dispensations,  convey 
no  interest  'against  any  other  subject,  who  u 
•  ao  otherwise  restrained  from  doing  the  thiag, 
than  by  the  statute  under  a  penalty. 

But  where  the  king  bj  bM  prcngatiTo  may 
paat  the  aole  nscof  a  thmg,  (as  in  case  of  new 
inventions)  the  grantee  hath  an  interest  suf- 
ficient  to,  support  an  action  upon  the  case,  as 
Rolls  is  of  opinion.  The  next  paragraph,  fol. 
106.  nu.  17.  That  if  the  king  ^rant  that  none 
ahull  use  such  a  thing  (whereof  the  king  hath 
power  to  grant,)  but  the  grantee  reserving  a 
rent,  if  aiirither  use  it,  an  action  upon  the  case 
will  lie ; 

Yl'hich  is  a  strongfer  authority  in  point  for  the 
action,  than  that  of  JDarcy*s  case  of  a  mere 
dispensatiou,  is  against  it. 

And  therefore  liaving  proved  the  ^rant  of  the 
sole  trade  to  he  good,  the  action  is  well 
brought  for  damages ;  And  uray  Judgment  for 
thePlaintifls. 


Bla.  WILLIAMS'S  ARGLl^IENT. 

De  termino  S.  Micbaelis,  Anno  Regni  Regis 
Car.  Secundi  xuLvi.  Aunoq;  Domini.  1684. 

The  East- India  Company  v.  Thomas  Sandys. 

The  questions  in  this  case  are  two. 

1.  Wnether  this  grant  of  sole  trading  to  this 
Coinpany,  excluding  all  otbere  his  miyesty's 
fiulgevis  who  are  not  memben  of  this  Com- 
pany, or  within  the  qualifications  of  this  grant, 
le  a  legal  grant  ? 

S.  Adimtting  it  a  legal  grant,  if  this  action 
be  maintainable  by  the  company  against  the 
defendant  ? 

That  this  grant  is  legal  in  all  ita  parts,  I  do 
not  find  that  the  counsel  thai  aigusd  fin  it, 
hare  endeavourtd  to  naaintain. 


Mr.  Attorney  hath  admitted  in  his  argaOMit, 
it  is  not. 

Tliat  some  partit  of  it  are  againet  law,  is 
manifest,  via,  it  indictn  illegal  |iena]ties  u)ion 
persons  offending  against  it,  by  creating  a  tbr- 
Teiture  of  tlieir  goods  and  merchandize,  which 
shall  be  brought  into  the  realm,  or  any  of  the 
dominions  thereof,  contrary  to  tliisf  grant. 

It  also  creates  a  forfeiture  of  the  ahips, 
with  the  furniture  thereof,  when^in  sueh  goods 
shall  be  imported  or  found  \  the  one  liaU'Ui  the 
king,  the  other  half  to  the  company. 

It  grants.  That  tlie  ofFpndera  against  it  shall 
be  imprisoned  during  the  king*s  pleasure,  and 
not  to  be  delivered  out  of  prison  until  the 
offendere  become  bound  to  the  governor  in 
the  sum  of  lOOO/.  at  least  that  such  parson  shall 
not  at  any  time  aliei;  sail  or  tralhc  into  any 
places  mentioned  in  the  grant. 

It  gives  the  companv  liberty  to  license  per- 
sons to  trade  within  tne  limits  of  this  grant  | 
and  tliat  the  king,  his  hetra  and  sucoesaors, 
shall  not,  during  these  letten  patent,  license 
any  person  tit  sail  or  trade  there. 

In  these  things  the  property  and  libertv  of 
the  subjects,  are  put  into  tlie  (lOwer  of  the 
company  ;  and  they  are  to  dispose  of  tha  li- 
berty ami  property  to  serve  their  own  Com- 
pany, simI  not  the  public. 

If  this  Company  ooay  seize  goods  and  ships, 
and  imprison  the  king's  subjects,  according  to 
their  grant  they  will  have  a  greater  preroga- 
tive  over  the  stibject  than  his  vaajeaiy  hath ; 
they  have  power  to  seize  goods,  and  impriaoa 
persons,  wi^hont  trial,  wiuiout  legal  proceed- 
ing, which  the  king  cannot  do  ;  and  1  humbly 
conceive,  cannot  grant  to  any  subject  or  cor|io- 
ntion. 

The  judgment  upon  the  Canary  patent,  which 
I  shall  have  occasion  to  luentiou  more  largely 
herein,  by  the  opinion  of  all  the  judges,  damned 
the  penalties  of  that,  anriTeing  in  aubstance 
with  these.  The  sub^stance  of  this  was  admit- 
ted, at  least  not  detcndcd,  by  Mr.  Attorney 
General. 

This  grint  does  not  only  {;ive  this  Company 
dominion  over  tbr  propcnii's  and  libertiea  of 
the  suljoct,  and  invest  the  Company  with  the 
prerogaiive  of  the  crown  to  license  men  and 
ships  to  trade  in  ihcse  limits,  but  it  doth  divest 
the  cn>wn,  the  kiu^',  his  lieire  and  snoeesaon, 
of  a  high  prerogative  ;  That  the  kinfr  shall  not 
license,  as  1  take  it ^  the  king  shalTnot  tredo 
in  these  limiu  without  the  licence  of  thia  Com- 
pany. For  as  this  great  and  mighty  charter  ia 
penned,  it  doth  not  only  invest  the  Company^ 
out  divest  the  king  of  his  prerogative. 

Air.  Attorney  and  the  king's  counsel  eould 
not  argue  fur  the  Coinpany  in  thia  matter, 
without  arguing  against  the  pi-erogative  of  the 
kuig.  They  are  at'  tlie  king's  counsel  thsl 
argued  for  this  grant,  but  it  is  not  to  be  believod 
they  were  ot  the  king's  counsel,  or  friends,  that 
drew  it  or  advised  it. 

We  that  argue  for  Mr.  Sandys,  argue  fef 
the  king's  prerogative :  Tiiat  the  king,  not- 
withstanding this  grant  to  this  Company, 
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lioowe  Mr.  Stadyi,  or  wnj  other  oiifa|e€tf  to 
fnde  in  tbeoe  linuli ;  and  it  doth  not  appear 
upon  dm  record  hat  Mr.  Sandys  hath  the 
fong'a  lioenoe  to  trade  in  thiioe  placet ;  he 
mav  lioeiiae  any  other  tnhject  to  trade  there. 

And  that  the  long  hy  his  snrant  cannot  ex- 
(dode  himself  of  his  prerogative. 

It  will  serve  our  torn,  lor  the  deiendant  in 
tills  case  to  avoid  the  plaintiflfs'  action.  If  the 
Unintiffii  ought  not  oy  law  to  bare  the  sole 
ycensing  of  traders  in  these  limits;  for  the 
itinfing  part  of  their  declaration  is  laid  in  this, 
*  TiMt  the  defendant  traded  without  their  li- 


Tbcre  was  greater  care  had  to  greaten  this 
Osa^y,  than  to  preserve  the  prerogative  of 
IW  Jno^  in  this  grant ;  and  the  prerogative  is 
BMBcd  in  this  case,  to  serve  the  Uomoany,  and 
BOt  the  king :  and  they  that  drew  tnis  grant, 
did  neither  consult  the  houonr  nor  prerogative 
ffthe  Jung,  the  liberty  or  proiierty  of  the  sub- 
jaet,  the  trade  of  the  kingdom,  nor  the  law  of 
Che  land:  but  their  business  was  to  greaten 
this  Company,  to  the  detriment  of  the  king, 
the  law,  and  the  subject;  as  1  hope  to  make 
OQt  in  this  case. 

la  my  way  to  the  particular  questions  in 
this  case,  I  shall  observe,  1.  That  the  phiin- 
tift  in  their  declaration  do  allege.  That  they 
have  establishefl  and  managed,  and  do  manage 
'a  great  trade  of  merchandize  to  the  East-In- 
dias,  with  the  inhabitants  there,  who  at  the 
tine  of  the  making  the  leiters  patent,  were 
'ftoti  and  ever  since  are  not  ChristiaDs;  but 
tlMn  were,  and  now  are  infidels,  and  enemies 
to  the  Christian  faith. 

Yet  they  do  not  alle^,  nor  can  say  that 
these  Indians  are  in  enmity  with  the  crown  of 
England,  or  that  they  are  alien  enemies  to 
England. 

S.  Though  the  present  inhabitants  of  these 
|>laces  are  lofidels,  and  enemies  to  the  Chris- 
tian iaith,  yet  it  may  be,  and  we  liope  there 
may  be  an  universal  conversion  to  the  Chris- 
tian faith  ;  and  we  are  taught  by  tlie  church 
to  pray  for  it,  and  to  use  alT manner  of  means 
to  oring  it  to  pasH. 

>Vhy  may  not  these  places,  or  some  of  them, 
become  inhabited  with  Christiann,  as  Spain 
and  Portugal  are  now  inhabited  by  Christians, 
where  infidels  did  inhabit  about  200  years  agv>  ? 

3.  This  grant  doth  not  exclude  a  trade  with 
infidels  only  in  these  places,  but  witli  all  per- 
sons in  these  places. 

I  do  not  obberve,  that  any  of  the  Company's 
counsel  that  arpfUeil  before  Mr.  Attorney,  have  ; 
denied  Englisliincn  the  liliei*ty  of  tradiiif2f  with  | 
Christians  in  any  part  of  the  world,  without  , 
licence  from  the  king.    Herein  I  take  him  to 
he  alone. 

4.  They  say,  this  trade  cannot  be  managed 
hut  *  per  corpus  corporaiuni.' 

Yet  have  they  an  exelasiun  of  all  persons, 
and  bodies  politic  and  corporate,  to  trade,  or 
manage  a  trade  in  these  places  without  their 
KceDoe ;  and  1^  this  means  exclude  the  king 
ftom  constituting  any  other  company  witliiii 

vou  z. 


the  limits  ofiheir  grant,  or  in  any  part  of  ity 
wbich  may  be  very  neoesiary  for  the  govern* 
ment,  and  public  trade  of  the  king. 

1.  It  may  be,  the  Indians  may  insist  iqioB 
some  such  company  to  be  instituted  by  ths 
king,  by  some  treaty  of  commerce. 

Now  hath  the  king  by  this  means,  not  only 
eiduded  his  subjects  from  the  trade  c^this 
place;  hot  he  hath  exdoded  himself  of  tb« 
hberty  of  making  or  coDstitutin|r  any  other 
company  for  trade  or  commerce,  m  all,  or  vuf 
of  these  places. 

8.  PeriiapB  the  govenunent  and  good  ma* 
nagement  of  trade  in  these  plaoei,  may  in  time 
require  more  companies  to  be  instituted,  ia  all, 
or  some  of  these  places ;  and  the  CompanjV 
counsel,  except  Mr.  Attorney,  are  now  argoug 
the  king  by  his  prerogative  out  of  has  pmo* 
gative : 

That  the  king  had  prerogative  enough  to 
make  this  gh>rious  Company  the  sole  tradcn, 
and  manajg^ers  of  trade  m  tnese  phu»es,  and  to 
exclude  hmiself  and  his  successors,  and  all  the 
rest  of  his  sul^iects,  from  this  trade  and  ma- 
nagement: 

3.  And  by  this  means  oonstitate  a  sort  of 
republic  for  thO'roaiiagenlent  of  trade  in  these 
places,  borrowing  pmiaps  from  Handwii^ 
and  oUier  repobliGan  places,  the  ways  and  m^^ 
thods  of  managing  trade  upon  a  common  HieiK, 
in  fraternities  and  compaues ;  and  by  this  eaC'* 
periment  alter  the  oonstimtion  of  Enghmd  m 
the  management  of  trade,  hy  altering  the  n%» 
turn  of  our  Engli^  properties  in  oor  goodi 
vested  and  placed  in  persons,  and  placing  oor 
properties  in  companies  and  fraternities  $  and 
oy  fixing  the  myiiery  of  trade  in  companiMy 
to  the  prejudice  of  single  persons ;  and  may 
in  time  turn  to  iU  example,  and  endanger  tlie 
government  in  its  other  parts,  as  wdl  aa*  thft. 
trade  of  England. 

The  main  question  in  thb  case  doth 'torn 
upon  the  power  of  the  king ; 

If  the  king  by  his  royal  |K>wer  may  appro* 
priate  this  trade  in  these  infidel  jdaces  to  this 
Company  ? 

First,  *That  the  king  hath  power  to  do  tkis^ 
by  the  advice  of  his  great  council,  the  parlia* 
rocnt,  is  not  doubted.  So  there  is  no  defect  or 
want  of  power  in  the  king  to  do  this  by  the 
law  of  England ;  the  exceptions  in  the  statute 
of  9 1  Jac.  cap.  S,  do  except  such  grants  out 
of  that  statute. 

The  question  is  only  a  question  of  the  man- 
ner of  doiitg-  this  by  tlie  king. 

Secondly/ Whether  he  may  do  it,  without 
the  advice  of  his  tfi'eat  council  in  parliament  f 

As  th^re  is  no  detect  or  want  of  power  in  the 
kincc,  so  there  is  no  defect  iu  the  law  of  Bog*- 
land. 

Thirdly,  But  if  there  be  a  necessity  tMr  a 
conreniency  to  the  doing  of  this  for  the  crown, 
or  for  the  govemroent,  for  the  subject  or  for 
trade  P 

Fourthly,  It  is  not  to  be  supposed  but  that 

the  Lords  and  Commons  in  parlianient,  wflL 

j  and  ought  to  assent  to  such  a  grant  in 

I      2K 
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1  think  it  may  be  ailmitiefl,  ibe  kinff  may  hr 
his  fp^cat  leal,  wjtlif>ut  the  ail  vice  of  the  Lonu 
anil  Commons  in  |iarliam^t,  cimstitote  a  com- 
pany  tor  tlie  good  muna;;vnient  of  trade  itt 


ikicnt  as  much  as  the  iiriTV-oorncil,  or  anr 
other  of  i\w.  kini^'s  council,  r.re  obliged  to  ail- 
line  it  cMit  Iff  (larliammt ;  and  it  ontrht  to  be 
flo  pn*siimed  hv  the  coriStit'utiun  of  Ent^nu-I. 

Aral   I  take  ti:i<<  to  lie  ono  of  the*  tidoa  j  ihe«i' parta,  orany  part  of  the  world 
Urgiii.  whirh  in  a  iiihinct  matter  fit  aiHl  |fi-u|irr  ,      lint  he  cannot,  as  1  linnbly  conceive,  by 

«•  ■  ■«.*  tail  .*  A*  I  A.  IB 


toonajfi*,  p<iuii«l»<^v  anil  cuiUmis,  the  prim-  I  orderinif  of  Cru'le;  this  is  for  the  benefit  i^tbe 
Ipitive  of  the  klti«^,  art  under  sp^eac  restrict ;uu:»  !  snlijrct,  ?  I'M.  5,  Iti  itfon's  ca<c. 


iy  thr^  flfmit.  I     The  <*iH)d  inauaTt-iueiit  of  trailc  is  fiir  the 

7hitf  Murk  is  too  it^ary  for  the  |iicn  of  an  at*  !  benefit  of  the  suhjtci'. 
tom^y,  or  Miliritor,  ti»  put   into  a  \h\\  fur  the  j      T  sh;il1  ruilcavour  tn  niniiitiiin.  that  the  sub- 
ffreat  heal,  without  the  delil>eraiion  of  a  p«r-    jects  of  Eiisrland  had  a  righi  to  (ra«le  in  thf>se 
namcnt.  '  parts,  befni-e  the  niiikin^  if  i!ii<  '^nt,  or  the 

The  kin«f  cannot  naturalize  an  alien  ;  hnt  '  eonsfiiutin^'any  eoni^iaMv  b\  the  (touh  in  the 
h\  the  net  (»f  |uir)iament,  the  law  doth  intru:»t  •  liast-lndii^^,  ami  without  asy  licrnie  from  the 
the  khicbr  Ia«  letters  patent,  to  make  denizens  \  crr»wn  ;  ami  hy  conKcqiience  titis  ^rnnt  appro- 
ofaiieiis,  bntuol  to  mMoralizethrro.  ipiiatingr  iIun  trade  to  thi<  Cf>itipnnv,  and  ex- 

It  may  be  tbo  mnch  for  nic  to  ^ivc  the  |  elmliiitf  the  rc^t  of  the  kind's  sirfijccts  from 
reaann  nf'thisi,  witv  the  kiiicf  hath  not  pn\^,^r  to    ihrir  ri^it  and   lilierty  of  traik>  Hiere,  is  ail 
naturalixe   aliens^  as    well  ••  to  dcni/.cnizc, 
fliem. 


I  bmukly  take  the  TMson  to  prececrf  from 
the  intercKt  of  the  subjeet,  that  tho  ripfht  of 
the  snbjeet  is  immcditlny  conoemed  in  Tettinif 
lb  ftliens  lo  have  the  aanie  nj^bt,  liberty  and 
freedom  witb  l£K|*liih  iubjeets  m  Knglani],  and 

'Ibat  ttiis  oufflit  not  to  be  granted  to  aliens, 

-nofby  thekififr  imderhia  great  seal,  without 
the  consent  of  tlio  Iionls  and  rommon^,  the 
niiresenlatives  of  the  iubjeits  in  parliament. 

Ti»ere  Biay  he  hirh  state- noKry,  sometimes 
t*»  nafnraliee  an  alien,  ami  tliat  nerlia|>s  it 
cannot  always  wait  the  meetinff  of  a  {larha  - 
Hient ;  yel  liath  the  law  placed  this  tniM  in 

•  the  kiiifr,  to  be  exercised  by  the  king-,  with  the 
adkiceof  the  Lords  and  Oomraons  in   parlia- 
fiaent,  and  na  otherw  isc. 
The  ri^ht  of  e\CTy  Kniflishman  in  hl^  fn-r- 

-  dbm  of  trade  in  tbc^e  parts,  is  coiirermil  in  this 
pprant,  and  every  Kn*;lisliiiian  ni>t  adiniflcd  to 
trade  bv  thiii«;raiit.  is  evcludeil  of  his  freedom  ; 
and  the  kiniy  disnhTes  himself  to  liiTnse  any 
other  KnsHi&h  s:ibjeel<<  to  trjde  in  those  parts. 
If  the  kini;  had  niadi-  such  a  ;;raAt  bi  aliens. 


i!lei;al-mono|M>^y  In  tnide,  coniliiimed  btitli  by 
thf  common  law  and  stilute  law  of  Encflunu : 
and  flic  infit'.elism  of  the  inhabitants  of  these 
places,  is  no  bar  oor  inipedimcnt  tn  the  trade 
anif  fnmmt'n!e  of  KAi^lish  subjects  in  thou 
placeji,  %vithoiit  leave  or  licenee  flroni  thecrowiry 
no  im>re  than  in  Christian  eonnCries. 

That  the  prcnifpitive  of  the  crown,  Cb  gfrant 
and  issue  out  writs  of  Ne  Exeat  Ilepium, 
ai^aiiist  tliis  or  tliat  subject,  is  no  argument  for 
this  powt^r  to  make  suck  a  erjiit  as  this,  or  to 
exclutic  his  subjects  fi'om  trading  in  infidel 
conn'ii'ios. 

The  Nc  F.Xeat  Rctrnum  is  a  writ  that  mar 
be  cpnnted  hy  the  ke(|>er  of  the  (pvat  aeal, 
without  :my  ckpn-ss  w  arrant  or  command  from 
the  king,  u|»on  some  8n*^,j^-stion,  tliat  the  party 
may  be  requireil  to  give  caution  not  to  leave 
tlie*  kinsplom,  till  he  aaswei  sr  such  a  rait,  or 
tiie  Ifkc. 

This  writ  is  never  granted  witlmut  aonw 
special  reason  or  cause  in  a  particular  caae  ; 
the  subject  complained  of  may  appear  in  Chan- 
cery, and  answering  the  caueie,  may  discharge 
tKe*wri:. 


i: 


and  excliideii  all  his  Knglish  si:hjecta  from  \  Such  a  erant  nnd^r  the  great  seal,  for  sofii# 
trading  in  tlirse  places,  or  if  tlie  kintr  had  ■  of  theking*sbuhjects  tu  go  abroad,  and  for  the 
granted  only  to  his  Irish  or  8f*oteh  subjects,  |  rest  K>  stay  at  home,  1  conceive  would  not  be 
andexcliMM  his  Kn>rli»h  subjeiis,  had  these  guod  in  law.  No  parity  of  reason,  because  the 
been  itxmJ  grants  or  h-ga!  ?  j  king  mav,  by  his  w  rit  of  Ne  ivxeat  Regnnni. 

If  the  kiiipf  has  the  prcro<;ative,  the  com-  .  stay  a  subject  from  ^oing  out  of  The  kinffdom, 
ny  N  coimsci  nrge  in  this  case,  all  this  might  !  that  therefore  the  king  ma\  by  his  grant  hinder 
««»?  Icon  dune,  and  these  grants  hail  Im^cu  'him  to  trade  out  of  the  kingdom.  Men  may, 
^«^1,  though  erx^lusive  of  all  his  English  '  ami  do  trade  hy  their  factors  and  correspoo- 
autecrtiA.  dent9,  anddonotstiroutofthekingilom;  their 

Y  *J  ^"ngTi?  ^  hurnbl}'  conceive,  tlie  king    personal  atteudaiiee  in  their  trade  in  placaa 
hath  the  pn>rc}g:itivc  of  granting  and  coiisti-    remote  is  not  neecssary. 

tuting  sneb  vHmpanies,  and  makiin;  Mieh  I  The  subjects  of  Knsrbind  trading  in  mer- 
granta  m  pai  liament ;  and  the  law  allowN  no  ;  cliandixe.  hare,  and  alwavs  had  u  right  to  trade 
more  in  ca«es  ot  this  nature,  which  concern  ,  „,,y„  the  vtas,  and  bevond  the  seas,  without 
the  nght  of  rvcry  nuTflect  in  KMrhnil,  and  '  Induce  from  the  crown, 
therefore  onght  not  to  lie  taken  iVoai  him,  Uit  :  That  thev  had  sach  liberty  to  trade  with  all 
by  bisooascot  m  parlummt.  i  Chisiiin  cOuottics,  1  do  ooi  find  it  denied  by 
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•ny  of  the  compaoy's  eouniel,  but  Mr.  Attor- 
ney; be  bath  yielded  sometbinjif  the  other 
coanid  ba?e  denied,  and  denied  what  others 
hare  admitted  ;  i(nd  in  aoniethingf  in  his  ar- 
mment,  he  it,  as  I  eonceif  e,  inconsistent  with 

'  Tliat  trade  is  as  free  to  all  men  as  the  air, 
tint  the  seas  are  like  the  highways,  free  and 
open  to  all  passengers. 
drotios  de  Mari  lihero,   *  Mare  et  littora 

*  Maria  jure  gjeotium  sunt  oomarania.' 
'  QroChu  dejare  belli  et  pacts,  cap.  3,  par.  12. 

*  niod  oertum  est,  eliam  qui  Mare  occupaveriti 
\  NaTigationeni,  impedSre  non  pocse  iaerniem 

*  el  iDDOzian],  quando  nee   per  terram  talis 

*  tranaitos  prohiberi  potest,  qui  et  minus  esse 
'  aolet  necessarius  et  magis  uoxius.* 

'  •  Cajt  3.  ^  Ad  Reges  potestas  omniani  pcr- 

*  tinet,  ad  ilingnlos  nropnetas.' 

'  Well  wood's  Abridgment  ot' Sea-Laws,  in  his 
E^stle  to  tlie  duke  of  Lenox,  and  earb  of 
Nocthampton  and  Nottingham,  lord  admirals 
of  Englaiid,  Scotland,  IrHand;  and  the  isles, 
he  presses  them  to  maintain  the  privileges  due 
Ibrthe  maintenance  of  tlie  admiralty,  and  the 
juriadiction  thereof,  and  that  they  would  vin- 
dicate the  same  from  all  sort  of  encroaching 
and  usurping ;  but  above  all,  the  conservancy 
of  the  aeas  (as  the  chief  point  of  the  office) 
requires  security  and  saiety  in  common  for  aSl 
loyal  subjects,  traders  on'sea. 

By  his  opinion  there  is  a  community  for  all 
loyal  aobjects  to  trade  on  the  seas,  and  not  to 
be  appropriated  to  a  few. 
'  Bnttoii,  cap.  33.  De  Purchas.  he  distin- 
guishes of  things  corporeal  and  not  corporeal, 
of  things  in  common  and  things  particular. 

*  Choses  communes  sicome  la  nicer,  et  le  e3rr, 

*  et  la  ry  vaille  de  la  meer,  droit  sicome  et  de 

*  ))echer  en  flos,  et  en  meer,  et  en  communes 

*  elves,  et  ryvires.' 

The  king  I  admit  hath  a  sovereigntv  in  the 
eeas,  and  his  sovereignty  in  the  Bntisli  seas  is 
jfexdusive  of  other  princes. 

Mr.  Jo.  Hurroughs's  8o%'ereig[nty  of  the 
Seas  ;  the  king  was  '  Dominus  utnusquc  Rei  • 
puMics*  when  he  had  Normandy. 

Julius  Ciesar  de  belto  -  Gallico,  lib.  4.  King 

£d^r*s  title,  '  Basilens  omnium  rerum^  lo- 

sularum  Oceani,  «iufB  Bntannium  circuinja- 

ocfit,  cnnetanim  Nationum,  qntc  infra  eaiu 

includantur,    Iraperator  ec  Dominus.*  Bar- 

thol.  tractat.  de  Insulis^ 

'  Bal.  de  rerum  Dominiis,  videmus  dcjnre 
ffentium  in  Mari  esse  distincta  Dominia  sicut 
in  tcrrft.     Marc  ipsum  ad  centum  usque  niil- 
Karia  pro  territorisdtsttnctAque  ilHus  l£*gionis, 
cui  pruxima  appropinquat,  assignatur.' 
I  do  agree  that  nie  kin^  hath  a  prcrocfativc 
u  theses,  and  that  the  sea  is  Mithin  the  king's 
liegeanoe ;  and  that,  bv  this  prerogative,  wrecks 
and  sturgeon,  and  other  great  tish  in  the  sou 
bekmg  to  the  crown.  Stat.  17  Ed.  e,  eap.   U. 
Aim  that  the  statute  De  prerogative  Ke^is, 
among   other   things,   docs  reckon    wrecks, 
whales  and  great  sturgeons  to  belong  to  the 
tinf  by  bit  prerogiti? e> 


And  tliat  the  king  hath  his  old  customs,  and 
tftese  royalties  of  wrecks  and  great  fish,  by  his 
conservsMcv  of  the  seas ;  sir  Henry  Consia- 
ble's  case,  fib.  5,  fol.  108,  b.  5,  Ri.  2,  pars.  S. 
The  king  hath  tuuuage  and  poundage.  Pro 
Defensione  Maris. 

But  the  king  hath  not  any  prerogative  that  I 
meet  with,  to  exclude  the  subject  fi'om  the 
benefit  of  his  right  of  community  in  the  seasj 
as  fishing  and  trade. 

As  the  king  hath  his  sovereignty  upon  the 
seas,  and  his  subjects  owe  him  liegeonce  there ; 
so  have  tliey  their  rights  and  properties  in 
and  upon  the  seas,  and  they  are  not  to  ^he 
invaded. 

And  the  king  hath  the  care  and  conservancy 
upon  the  seas,  and  for  hia  care,  guard  and 
conservancy  of  his  subieots,  their  ships  and 
goods  upon  the  seas,  Le  hath  bis  tunuag<^ 
poundage  and  customs. 

Rolls  Abridgment,  Tit.  Prerogative.  The 
subsidies  of  tunnage  and  poundage  are  granted 
to  tlie  kmg  for  tlie  safe-guard  of  the  seas. 

SUt.  1  fid.  4,  cap.  13,  recites,  thatH.  T, 
and  H.  8,  and  other  kings,  had  granted  to 
them  by  the  Commons  in  parliament  for  the 
defence  of  tlie  realm,  for  thejceejdog  and  safe- 
guard of  the  s^as,  for  the  interco'^irse  of  mer- 
chandize safely  to  come  into  the  realm,  and  to 
pass  out  of  the  same,  a  suh^dy  of  all  maoner 
of  goods  and  merchandiaae  coming  in,  and 
going  out  of  the  realm . 

And  if  any  one  be  afWwards  robbed  by 
pirates,  -or  fose  his  goods  by  misfortune,  be 
shall  ship  as  many  more  without  paying 
custom. 

Stat  1  Mary,  cap.  18,  and  £liz.  10,  the 
same  renewed. 

.  Stat.  45  Ed.  3,  caj).  4.  And  all  rates  and 
in^positions  upon  ships,  trade  and  traffic  upon 
the  seas,  and  beyond  the  seas,  arc  laid  by  the 
king  in  parliament,  and  cannot  be  laid  by  tlie 
kingalane,by  any  prerogative  out  of  jiarliament. 
3  inst.fbl.  It31.  '  Comuierciuni  jure  geutium 

*  commune  esse  debet,  et  non  inoiia|iuIium  at 

*  ixrivatum  pauculoruui  c|[ua*stum  cotivLTtea- 
<  dnm,  iniquum  alios  perinittcre,  alios  inhibere 

*  laercaturam. 
Dyer,  fol.  U96.  13  Eliz.    Tlial  a  subject 

of  England,  tieinir  a  menjiaut,  may  depart  out 
of  (be  realm  witnout  the  ^ueeifs  Uceiice,  to 
live  there,  though  not  inerchakdi^c ;  and  such 
going  oirt  of  the  realm  is  no  cioiu^iiipt  to  the 
queen,  before  a  Ke  ejcut  Ketihum^  uii  rxprsss 
pi*ohibiti<»u  or  pr(K'laumti<n  issue. 

Stat.  5  R.  2,  rnp.  s>,  doth  aflirui  this  by  the 
exception  in  that  statists. 

I)yor,iV>l.  16.')  and  i*i>6  sgrres  with  NaL  Br. 
and  says  further,  tiiat  no  merchant  pays  at  the 
common  law  any  custom  lor  any  wares  or 
merchandise  whatsoever,  except  tliree,  s'lz. 
wool,  wool-fells,  and  leather,  express  tor  all 
merchants,  and  confirmed  by  Stat.  5  R.  2,  c.ip^ 
1  and,  2. 

Rolls  1.  Rep.  fol.  4.  Taylors  of  fpswicb 
case,  VX  Jac.  Banco  Regis ;  no  trade  me- 
chaaic  or  merchandizing  ought  to  be  liindcnai 
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by  the  king's  pttcBi  in  tny  lort,  but  by  act  of 
ptrliaincnt. 

0  II.  S,  cap.  SO.  A  charter  to  hinder  trade 
at  ata  ia  void ;  a  charter  that  only  100  persons 
shab  trade  at  sea  is  void,  in  itscif;  and  lie  whs 
chief  justice  at  this  time.  3  litst.  57.  The 
patent  to  Greenland  uas  allowcNl,  l>ccause  the 
trade  was  found  at  the  p«inl  of  the  |)any*s  life 
who  firiit  diacovered  it. 

Taylors  of  Ipswich  cnsc,  where  there  is  no 
new  invention,  tlie  king  by  his  rharter  cannot 
hinder  trade. 

The  {latent  to  the  college*  of  physicians,  thit 
no  person  shall  pra<:ti8e  ph}sic  without  tbi*ir 
licence,  would  have  been  void,  had  it  uot  been 
oouflrnied  by  act  of  |Kirlianieut ;  \ct  this  con- 
cerned uot  all  the  subjects  of  En^hind :  and  is  a 
mystery,  and  the  profeswrs  thereof  At  to  be 
approved  by  persnuit  of  vkil!  in  it. 

It  may  be  aflinit(L«d,  that  the  king  for  spe- 
cial causea  may  prohibit  this  or  tliat'  subject, 
perliajis,  to  trade  in  some  certain  places. 

As  the  king  inxy  inhibit  a  aubject*s  going 
t  eyond  seas ;  and  "if  a  person  goes  beyond  the 
nns  after  suih  an  Inhibition,  it  is  a  crime  in  the 
nibiect,  for  which  be  is  punishable. 

fiut  it  is  liard  to  infer  from  such  particular 
inhibition  of  particular  persons,  to  trade  in  par- 
ifirular  places  or  countries,  or  to  inhibit  par- 
ticubr  persons  from  going  beyond  tlie  seas, 
to  infer  universally,  that  the  king  may  inhibit 
all  his  aubjects  to  cfo  beyond  the  seas,  or  that 
he  may  inhibit  all  his  subjects  except  some 
few  to  trade. 

There  is  a  great  difTerenoe  between  an  in- 
hibition from  the  cow n  to  this  or  that  person 
to  go  beyond  ihe  ^eas  and  an  inhibition  tor  all 
persons  to  trade,  cxivpt  such  a  company. 

This  grant  irapoits  a  restraint  upon  trade, 
and  upon  the  common  liberty  of  tlu*  stdtjciis, 
for  the  benefit  of  some  few  of  the  subjects, 
without  any  benefit  to  the  crown,  or  security 
to  the  kingdom,  as  in  thj  case  of  Nc  eieut 
Regnum. 

Tlie  Company  mny  license  aliens  only,  ami 
(exclude  suiij(<rts.  No  tjust  in  plaii*d  'in  tlie 
compuny,  «hifh  the  law  places  in  the  crown. 

For  the  allay  that  isoirere<l  to  ihis  rxcl  ision 
of  tradiui;  fur  Englishmen,  and  English  mer- 
chants in  tht*sc  places ; 

Obj,  That  they  are  rxcliidcd  only  from 
trading  in  the  East- Indies  with  inf.deU,  and 
the  inhabitants  there,  ^vho  are  enemies  to 
ilie  christian  fnitli  and  religion. 

And  that  it  is  for  the  common  safety  of  the 
ehristian  rtligion,  that  this  is  done  to  avoid  the 
danger  of  coiTupting  and  [lervcrting  christians 
to  intidiiisin. 

1  do  not  meet  with  any  authority  for  tliia 
power  given  to  the  kintr- 

But  that  English  subjects  have  the  same 
freedom  of  trsile  with  infidi'ls  as  they  have 
with  Christiana  in  places  beyond  the  seas  ;  s<» 
they  be  not  in  enmity  with  the  crown  of  Eng- 
land. 

!tIicbe!bome's  case,  Brownlow  3d  Rep.  S96. 
Tbatcasebath  been  obaarred  already  to  have 


no  authority,  nor  the  book  anthentic,  and  at 
best  but  soiue  saying  of  my  lord  CoAkC,  in  a 
matter  not  then  in  iudgment  before  tne  court  p 
and  tliat  perhaps  mistaken  by  theprothonotary. 

I  oppose  to  the  probability  of  this  aayin^, 
the  report  of  the  Taylors  ot  Ipswich  caae,  m 
Rolls  Rep.  ful.  4. 19  Jac.  The  lord  Coke  wan 
then  cliiet-justice'  of  the  King's- bench,  and 
says  in  the  resolution  in  that  case,  that  bo 
trade  mechanic  or  merchantable  can  be  hin* 
deroil  by  the  kincj^*s  patent,  not  in  any  place, 
without  an  act  ot  parliament;  a  charter  ta 
hinder  trade  at  sea  is  void. 

How  can  tliis  Ntaiid  with  what  is  puUiaheil 
in  Brownlow,  that  my  lord  Coke  should  say  ia 
the  common -pleas,  before  this  time,  thatao 
English  subject  cannot  trade  with  infidels, 
%vithout  licence  from  the  king ;  and  that  ha 
had  seen  a  licence  in  the  time  of  Ed  w.  3,  to  that 
purpose  ? 

The  reason  gi%'en  fbrthatsaying,isas  weak, 
because  they  are  common  enemies  to  the 
chrisiiiin  faith. 

They  may  be  enemies  to  the  christian  rdi- 
giou,  and  not  enemies  to  the  crown  of  Eng- 
land, or  to  the  traile  of  England. 

The  law  denies  trade  and  commerce  only 
w  iih  enemies  to  the  c.owii,  not  with  enemica 
to  the  christian  religion. 

It  is  sufficiently  observed  already,  by  the 
couns:  I  that  have  argued  on  this  side,  tliat  there 
are  ti-eaties  of  trade  and  commerce  betMeen 
the  cro»n  of  England,  and  tlu-se  places  of  in- 
fidels, and  that  there  are  leagues  aiidenibaaaiea 
between  them.  4  Inst.  165.  allows  leagnea 
of  commerce,  and  trade,  and  peace  with  in- 
fidels. 

And  what  may  be  the  consequence,  to  de- 
clare that  to  )u»  law,  that  they  are  incapable  of 
the  bent'tit  of  the  law  of  Eiii^land,  allowed  to 
other  aliens,  and  that  thi  y  are  not  to  be  pro- 
tected fnim  |M'rsonal  injuries  by  our  law  f 

12  l-l.  8. 4.  A  Pagan  beaten  in  England  can- 
not sue,  quia  perpetuus  uamieus. 

And  to  put  them  in  the  same  comlition  with 
outlawed  and  excommunicated  persons,  bow 
doth  this  consis:  with  the  common  justice  of 
nations,  or  with  the  policy  of  trade  in  an 
island  ? 

Obj.  By  Mr.  Sidieitor,  5  Inst.  fol.  39.  A 
Jew  ess  horn  in  En;j;laod,  marrying  a  converted 
Jew,  not  dowable. 

Mr.  Stdiritor  hath  citeil  many  cases  and  re- 
conls  out  of  Mr.  Prynne's  collections,  and  from 
the  rolls  themselves,  how  the  Jews  were  treated 
in  England  in  trade ;  what  restraints  and  taxes 
were  laid  upon  tliem  by  the  crown. 

1  do  not  take  it  that  any  of  these  x*Mords 
reach  the  reason  <»f  restraint  of  trade,  impoeed 
upon  Eoi{!ish  subjects  by  this  grant. 

There's  no  restraint  but  that  English  tiib** 
jects  might  trade  with  Jews  in  their  own  coun* 
tries. 

That  Jews  were  need  thns  in  England,  ia 
no  argument  that  the  East- India  Osmpany 
may  use  English  sobiects  like  Jewi  abroad  ia 
otiicr  oonntnet. 
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M  xiie  fM  aad 

V  i&  &:ii4ii/fr .  km  i*k  >Lrfi  i     ciWiTin,  exaeyt  si  vimt  %f 

r±  A   '^   TmspJ  Id  tbe         2  ls«.   ci^  ??  iac   di.   SttL  9  H.  S, 

^  cs<mh3  &  rr.-hifc-iwf  ki  an  «<'  ftkr 
4  la«.  fi£.  X5S.  Di:rcT  «s2  jLka'c  cue,        Torrc-ri*.  :0  iv   »  aT  * 
Hai^ «  Er}..  i^  &74.  iAt  tT^  ne  a  .t^KXan    vka  Mri  Cf4c  m  ktf  bm^ 

bb;  MSS5  «ai cf  ^  bMT        ttiac.  cif.&.  ^U»  iJ  ■!■  |*uiai« 

g>ter»fc,ae?CCTi—r%fcniAwarftmie     Bct.  673^  ni.  IHn-i'f^ 

Uv  inr  lI  £^£ia6  s:ahiBCK    f^rb^r  ftf'car4fr'^>AleT'caid  iki 


■Cr  tVtSCT-Ovr 

,  fee  S^ni^  aM  c'lBii  g 
ud  frao  ~ 
Sftoij    C^-rx. 

W  mrr.  &i  Jice^  u>^   i^^iMMlie  t»  ika 

i«  a.£a^i  4  El  ;  ca^.  2.  ce*;.^ras 

uuc  I  fftail  wcVafe  aw  ae  x^  E.  S.  rifi.  2,  6:^  ii* 

be  sick  ten  fiun.;  »<•  tm-  «•  «nrr  r 


0.>    TJkft  CT^aT  M  DA:i»  i«  a  O 

Tct  I  take  ic  sBfiCf-  oorr^CMtL.  t^as  iz  if  fie  ]:Wfl'ir'«<r»*9i.  a&d  :  :r  ibe  o'^kTR^ 

t9  ke  ten*  wi  ct^fikiO*-;.  2  Cktf  ;aiK^  .<  a:c  aiid  s»^  £;a«.'-».«1%  .  aa^  j:  ^  v-;uab  UpC 

r.  aad  a£  iif-uaaic  ue  E^sr%'~-  c^l:k  ta^nzf  iZ^aC 
traicr  %r  >t^  jrr*^c.-^  •  i.«i^  ^jS  UcsM«ur         j'  T «.    A  j  'P«-<  4  Dt— *  "f  caap  by  iW i 

frstfi  liffr  crv«  l  au  ;f^:aMta.nr  :  c  Lliiir  jvid.  ^i>*  erwi  k   lics^ 
eisToae  itf  sL^s  4n.je  ;  3*2  e^r-^   Ei-^I.-^Tsaa         If  t:*ii  ^— cU  «  atv/ir?r  c«<«c  :".*-•  Se  kiap, 

wa«  TajAUc  «f  «;•:«.  Lo!«£<e.  ki.  la  ii  a2.-^W4  wr  f.^  t»»  •-t'^t.  :ic^  }  •»  x.-e  1.-**=   -f  x-3r- 

ta  BK»  iionce  fr;A.  Uk  fr;-v  z.  ki;:  fabi  l  rj^itf  ^an^   2  cuk:»:c   ^  f«^  s^  tr  i.<   i^e 

to  B.  *  •'^. 

ftiifL  --js  -^rri-v.  *s.  t-ni*.  »Lti  *aj  i^-    «{«^  .rciiauc   ::  a  I  .•#*fcaT.  aiK  u 

H  a.  Uk  M^e  UL-^rii  ^^    ^  •=  ^'    f^  Caioj,*.  «.  ht  al  tW 
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9i^  trade  for  Englaod,  but  for  themadvei  asd 
their  Corapany. 

The  beiffbtening,  the  lowering  oTcomniodi- 
tlet,  the  raising,  we  leneniiig  tae  rafiet  of  all 
the  eommodlties  of  these  plaoes,  the  infrnMsiiig 
of  all  die  trade  of  these  plaoeSyb  in  their  power 
and  in  their  pleasure. 

There  are  no  rules  or  'qualiftcations  in  thb 
grant,  ii^ioing  to  admit  numbers  into  this 
Companyi  or  diieoting  or  requiring  tlieir  li- 
flsnoes  fur  this  trade.  They  ha^e  the  trade  in 
tbemaelTea,  without  any  check  or  controul  from 
hia  majesty  or  the  government ;  the v  are  in  • 
depemlant  from  the  government  by  this  grant, 
ibey  are  without  appeal. 

06;.  That  they  are  a  company,  and  that  this 
grant  to  them  is  within  the  exception  of  the 
atat.  21  Jac.  cap.  3. 

Answ.  1.  Because  that  exception  doth  not 
leach  to  letters  patent  made  to  corporatioi^, 
after  the  making  of  that  act 

No  words  of  saving  to  any  eorporation,  that 
■bould  be  aflerwards  erected  or  gnuited. 

f .  This  proviso  doth  not  make  them  better 
dian  they  were  before  the  making  of  the  act, 
only  leaves  them  as  they  were  belore,  and  as  it 
fiwnd  them. 

If  they  were  legal  before,  they  eontinue  ao  ; 
if  ille^,  they  are  so  notwithstanding  this  act 

Obj.  That  many  grants  of  this  nature  have 
been  made  to  severareompaiiies ;  to  the  Turkey 
Company,  Muscovy  an«l  Hamborough  Com- 
panies. 

Ans.  They  do  not  trade  in  joint-stock,  and 
monopolize,  as  tliis  Company  doth;  tliey  do 
not  exclude  iicrsonit  from  their  company,  as 
this  doth.  Mr.  Foliexfeu  hath  differenced 
them  at  large. 

That  there  have  been  many  monopoly  grants 
in  ail  agos  from  the  crown,  appparsoy 'the  sta- 
tute of  Ma^^na  Ch:irta,  by  other  Mtitutes  made 
in  Ed.  Jrd*8  time,  H.  i,  it.  7,  and  king  James's 
time  ;  and  bj'  the  judg'ments  given  on  mono- 
poly patents  in  all  ages. 

fn  the  Case  of*  Monopolies.  In  the  Taylor 
of  I|)su'icirs  case 

Peachy 's  case,  5  Ed.  3,  severely  punished 
fi>r  prucuring  a  licence  under  the  great  seal, 
that  he  only  should  sell  sweet  wines  in  Lon- 
don, <Scc. 

Inst.  3.  fol.  181.  Darcy  and  Allen's,  Mar. 
Rep.  44  Ehz.  Oppression  is  older  than  the 
hw  made  to  punish  it ;  Mon(»polies  an*  as  old 
as  the  laws  mafle  to  punish  them ;  it  is  no  ar- 
gument to  justify  iajorics  by  their  ag^cs. 

Sir  Arthur  Ingram's  Patent,  17  Car.  2,  for 
the  Canary  company,  giantiog  them  the  sole 
trade  there.  There  are  glorious  recitals  in  that 
patent,  of  advantage  to  the  king's  subji^cts,  and 
lor  the  regulation  of  trade  *,  making  the  Com- 
pany a  h^y  politic,  that  they  should  have  the 
•ole  trade  to  those  islands,  excluding  all  others 
under  pains  and  forfeitures,  with  a  non  obstante 
to  the  statute  against  monopolies ;  judgment 
was  given  against  this  patent,  Mich.  SO  Car.  7. 
.11  Rep.  ^1.  54.  Taylors  of  Ipswich  case. 
Compare  tbii  ease  with  the  company  of  tay- 


lors  case  ;  An*  the  ffood  of  trade  and  company, 
and  the  Orders  and  by-laws  ftir  and  plausible, 
yet  damned,  because  a  restraint  on  trade. 
^  The  company  bad  the  profit  of  the  reforroa- 
tion.  No  other  difference  between  the  cases, 
than  that  thb  ia  a  mighty,  that  a  petty  com- 

14  Car.  3,  cap.  24.,  That  sUtute  provides, 
that  persons  by  having  storks  in  this  oompaoT, 
shall  not  be  adjudged  traders  within  tbeatatntea 
against  bankrupts,  which  is  caled  by  Mr. 
feiolicitorxlie  judgment  of  the  parliament  for  this 
grant 

bays  Mr.  Solicitor,  8tat  14.  Car.  9,  ca|p. 
84.  takes  notice  of  this  Company,  and  that  it  is 
an  advantage  lo  the  nation  and  trade  oi'  it 

Stat  29,  Car.  2,  1.  takes  notice  of  this  com- 
pany, and  taxes  every  capital  slock  in  the 
Company  at  20f.  for  every  100/.  capital  stock 
in  the  Company. 

Am.  This  poll-act  taxes  all  guUda  .aid  fra- 
ternities, bodies  politic  and  corporate;  this 
doth  not  make  them  legal  oorporattoDs,  guilds 
or  fraternities. 

The  judgment  the  parliament  had  of  thn 
grant  doth  better  appear  upon  the  jonmals  of. 
llie  houses  of  parliament,  of  the  oomplaints 
made  to  the  parliament,  that  this  grant  was  a 
grievance.  ^ 

It  is  no  iie#  thing  to  mention  prpoeedings 
upon  jonmab  of  pvliament :  and  the  jud|^ 
take  notice  of  them.     Hob.  Rep.  and  ludls. 

And  in  a  cause  of  this  consequence  it  may  lie 
proper  to  adjourn  it  to  parliament,  where  it 
may  receive  the  judgment  of  his  majesty  in 
paniainent. 

Thia  will  be  a  safe  establishment  of  the  law 
in  this  great  case,  which  concerns  the  king's 
prerogative,  the  right  of  the  subject,  and  of  Uie 
whole  kingdom  in  the  trade  of  the  nation. 

It  will  meet  there  with  a  judgment  that  will 
certainly  establish  it,  if*  it  be  fur  the  interest  of 
the  king  and  kingdom ;  but  if  tor  theenlaiging 
of  this  gmat  Company,  it  will  meet  with  iAie 
common  fate  of  projecting  patents  against  the 
interest  of  the  king  and  subject. 

It  is  a  mighty  ailment  tor  the  repntatRNi 
this  patent  nan  with  the  parliament,  and  the 
opinion  they  had  of  it,  by  taxing  their  capital 
stock  at  20«.  per  cent. 

So  they  do  reputed  esquires,  at  5/.  by  the 
head. 

Solicitors,  attorneys,  and  oppressive  osurers, 
have  the  like  esteem  Vith  this  act  of  parhameiit. 

Stat.  3  Jac.  cap.  6.  Ttiis  statute  is  but  de- 
claratory of  the  common  law,  and  made  to 
avoid  questions  and  suits  in  law ;  which  might 
he  occasioned  hy  charters  of  impropriating  the 
trade  of  Spain  and  Portugal,  and  tbm  in* 
making  for  the  trade  of  France. 

If  the  mischiefs  recited  in  that  statnte,  snd' 
the  evils  happening  to  Knghmd,  and  the  king^ 
subjects  be  true,  without >ull  hesitation, 

Those  charters  mentioned  in  that  statute, 
and  condemned  by  that  statute,  were  not  only 
grievous,  but  illegal,  and  monopolies  ; 

It  appropriatiDg  the  trade  of  these  doori- 
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of  it,  quadrete  with  thoe  monopolies  mnd  their 
descriptions  in  our  law-books  and  cases ; 

With  my  lord  Coke's  description  of  a  mono- 
poly, in  bisSd  lost.  cap.  monopolies. 

If  Mr.  Sandys  be  pictured  in  Mr.  Attorney^ 
argument,  t  take  it  tiie  East-India  charter  is 


ttioos'to  few  merchants,  anf  ezdn^g  all  otfier 
hb  mi^esty's  subjects  from  the  trade ; 

Debarring  the  king's  subjects  in  Rnzland 
from  tliat  ir««  and  common  ti^fiic,  which  his 
sobjects  in  Ireland  and  Scotland  had ; 

To  the  manifest  iropoyerishing  of  masters, 
owners  of  ships,  utarincrs,  fishermen,  clothiers, 
tnckere,  spinsters,  and  many  thousands  of 
handicrafts- men ; 

The  decrease  of  his  majesty's  customs,  sub- 
sidies, and  otlier  impositions ; 

The  ruin  and  dei*ay  uf  navigation ; 

The  abating  of  the  prices  ot  our  wool,  cloth, 
oom,  and  sncn  Uke  commodities ; 


pictured  in  this  statute. 

The  act  of  tunnage  and  poundage,  IS  Car; 
8.  says,  Ttie  commons  in  pariiament  reposing 
trust  and  confidence  in  your  majesty,  in  and 
for  the  safe-guard  of  the  seas,  agftinst  aU  per- 
sons intending,  or  that  shall  intend  the  dis- 
turbance of  your  commons,  in  the  interoourpa 
of  trade,  and  the  imading  of  this  your  realm* 


The  enhancing  of  all  French  and  Spanish    give  and  grant  for  every  tun  of  wine  of  the 


commodities ;  that  all  owners  and  mariners, 
Vidi  divers  others,  shall  be  cut  off  from  the  or- 
dinary means  of  maintenance,  and  preserving 
their  estates ; 

And  all  French  and  Spanish  commodities 
•hall  be  in  a  few  hands ; 

To  the  hurt  and  prejudice  of  all  the  subjects ; 
therefore  enacts,  it  shall  be  lawful  for  all  his 
majesty's  Subjects  in  En^and  and  Wales,  to 
have  free  liberty  to  trade  into,  and  from  Spain, 
France  and  Portugal,  in  such  sort  as  was  ac- 
customed at  any  time  in  his  nuyesty's  time. 

Stat.  4  Jac.  cap.  9.  Made  to  confirm  the 
charter  to  the  company  of  Exeter  Merchants, 
upon  singular  reasons  recited  in  the  act  of  par- 
liament, declaring  the  stat.  ^0  Jac.  cap.  6. 
should  not  impeach  that  charter  being  for  pub- 
lic good. 

Stat.  45  Ed.  3.  cap.  4.  That  no  imposition 
shall  be  charged  upon  wool  in  no  sort,  without* 
the  assent  of  the  parliament :  this  statute  was  not 
made  out  of  necessity,  for  it.  was  the  common 
law  ;  yet  it  was  thought  fit  by  the  parliament 
at  that  time,  to  declare  the  law  by  an  act  of 
parliament.    '^ 

Stat.  1  H.  4,  cap.  16,  17.  Against  letters 
patent  made  to  ingross  trades,  &c. 

So  ancient  was  the  monopoly,  and  ingrossing 
«f  trades  bv  illegal  letters  patent. 

When  illegal  things  tnm  to  a  grievance,  it  is 
usual  to  suiipress  them  by  acts  of  parliament, 
and  not  to  leave  their  judgment  to  the  ordinary 
courts  of  justice  without  declaration  first  had 
in  parliament. 

^  Stat.  31  Jac.  cap.  3.  This  statute  takes  no- 
tice, thongb  the  kmg's  disposition,  judgment 
and  declaration  was,  that  all  monopolies  were 
against  law ;  and  that  no  suitors  should  move 
tor  such  grants  yet  upon  misinformations  and 
untrue  pretences  of  pnbKc  good,  many  such 
grants  have  been  tiuduly  obtained,  and  unlaw- 
fuUjr  put  in  execution,  to  the  great  grievance 
aad  inconienience  of  the  subject,  contrary  to 
the  laws  of  the  realm. 

For  the  avoiding  whereof,  that  statute  is 
made  against  all  grants  to  any  person  or  per- 
sons, bodies  politic  or  corporate,  of  any  mono- 
poly ;  and  declares  the  same  illegal. 

This  statute  doth  quadrate  with  the  descrip- 
tion of  a  monopoly. 

So  doth  the  East- India  Company's  charter 
fin  all  its  points  aad  parts,  and  in  the  exercise 


growth  of  France,  that  shall  come  into  the  port 
of41«ondon,  by  your  natiunl-bom  sulijectB,  4/. 
lOs.  by  strangers  and  aliens,  6/. 

The  like  notice  taken  of  poundage  to  be  pai4 
by  subjects  and  aliens. 

Fol.  67.  Rates  in  wares,  silks,  imported  hi 
ships  Enslish-bnilt,  directly  firom  the  East- 
Indies,  the  pound  weight  containing  sixteen 
ounces ;  subsidv  duty  15^. 

Of  the  manunictore  of  Italy,  imported  from 
theuce  in  English- built  ships,  the  pound  wdght 
containing  sixteen  ounces;  duty  1/.  13s.  4al  ■ , 

This  act  distinguishes  between  sulHecIa  and 
alien  importers,  between  English  and  fbrogn 
ships,  not  between  the  East- India-Com- 
pany only  and  aliens  :  shall  this  law  made  for 
England,  be  now  appropriated  to  this  Company, 
and  the  rest  of  England  excluded  by  this  grant 
against  this  statute  ? 

This  law  is  made  for  aU  the  king^s  subjeols 
and  then*  English-built  ships. 

The  consideration  of  this  subsidy  movea 
from  all  the  subjects,  the  grant  is  by  all, 
and  the  benefit  ought  to  be  for  all  the  subjecta 
of  England. 

The  law  is  tlie  same  as  to  foreign  impor- 
tation fi-om  the  Indies,  as  to  importation 
from  Italy,  to  which  this  Company  doth  not 
pretend. 

The  act  for  encouraging  and  increasing  of 
shipping  for  navigation,  12  Car.  2.  the  nest 
law  that  ever  was  made  for  England  in  that 
parliament,  except  the  laws  for  the  prero- 
gative : 

The  proviso  in  it  follows:  Provided  that 
this  act,  nor  any  thing  therein  contained,  ex- 
tend not,  or  be  meant  to  restrain  the  importing 
of  any  East-India  commodities,  laden  in  Eng- 
lish-built- ships  ;  and  whereof  the  master  and 
three- fourths  of  the  mariners  at  least  are  Eng- 
lish, from  the  place  or  places  of  loading  them, 
in  any  part  of  tlie  seas  to  the  Southward  or 
Eastward  of  Cabo  Bona  Speranza,  althous'Ii 
the  said  parts  be  not  the  places  of  their  growto. 

•  This  law  made  for  the  increase  of  English 
shipping  and  navigation,  doth  this  Company 
invade ;  and  appropriate  this  shipping  and  na- 
vigation to  themselves,  by  excluding  all  other 
English  subjects. 

Is  this  for  increase  or  decrease  of  English 
shipniiigand  navigation,  to  oonfiiie  it  to  faw 
hands,  exoladisf  maoy  T 
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Tbfre  isnritber  common  nor  statute  Uw  can 
hold  tbU  CorD^>an.v. 

I  hope  the  judgment  of  this  coart  will  bind 
tiiem;  and  that  tlin  act  of  parliament  will 
prevail  against  tliis  Comoany. 

The  pruviw*  is,  for  all  EiiKliahmPii  to  carrj 
in  all  £u);li!ih-hiiiU  tlii|)8  any  East- India  com- 
noditiea  brought  from  infidels. 

The  charter  sayn,  this  Company,  and  the 
Aifis  and  their  men  shall  only  carry.  >Vhich 
phall  prevay,  the  act  of  parliament  or  the 
charter  f  Toese  last  mentiooed  acts  of  parlia- 
jnenl distinguish  between  sulnectsaod  alien  im- 
porters, between  English  and  Foreign  ships : 

Not  between  the  East- India  Company  only, 
and  aliewi :  iihall  these  laws  made  lor  England, 
be  now  appropriated  lo  this  Company  ? 

Shall  they  have  the  benefit  ot  it  f  Can  the 
lung's  ^rant  take  from  his  subjects  the  advan- 
tages given  by  acts  of  parliament,  and  appro- 
pnate  to  some  what  is  gmiited  to  all  f 

I  crave  leave  to  observe  some  things,  by  way 
of  answer  to  Mr.  Attorney's  positions  and  in- 
ferences in  his  aigument  yesterday. 

He  distingnishes  between  inhma  and  foreign 
trade,  he  did  allow  the  sulject  the  benefit  ol  a 
home  trade  without  restraint. 

That  the  husbandman  might  ploogh. 

That  one  Englishman  might  privately  sell  to 
another  by  tlic  common  law,  witliout  licence 
^nMD  the  crown. 

Yet  one  subject  coukj  not  buy,  sell,  or  trade 
,with  another  publicly  in  an  open  fair  or  mar- 
ket, without  licence  from  the  crown,  and  this 
Jbr  the  preservation  of  the  peace,  to  prevent 
public  assemblies  and  meetings :  and  that  no 
fiur  or  market  could  be  kept,  but  by  licence 
from  the  croHn. 

I  ^nk  there  are  fairs,  markets,  and  corpo- 
rations in  England  by  presicription,  and  their 
beginning  is  not  kuoun,  and  such  are  allowed 
bylaw. 

And  prescriptions  are  compared  to  the  bead 
of  Nile,  which  could  never  be  discovered. 

And  that  such  ancient  prescriptions  arc  as 
abcicnt  as  the  grants  of  kings  or  inhabitants  in 
the  world. 

And  for  foreign  trade  ;  he  laid  it  down  for  a 
position,  that  no  suhject  could  trade  abroati 
without  the  king's  licence  in  any  part  of  the 
christian  world. 

I  do  not  tind  any  authority  for  tliis,  practice 
If  against  it 

The  rest  of  tlie  council  that  argued  for  the 
company  did  not  insist  upon  it ;  nay,  they  did 
•cem  ti>  admit  a  trade  for  English  mercliauts 
with  alien  christians,  \i  ithout  the  king  s  licence. 

This  is  against  the  authority  of  F.  N.  Br. 
85.  Dyer  166,  V96.  against  lord  C-oke's opinion, 
KoUs  ftep.  Taylors  of  f pswicb,  Stat.  9.  li.  S. 
chap.  3Q.  Majroa  Charta,  9  E.  3.  crp.  9.  18 
E.  9.  cap.  d.  95  £.  3.  cap.  3. 38  E.  3.  cap.  9. 
6  R.  g.  cap.  4.  19  H.  7.  cai».  16. 

Sut.  86  H.  8.  cap.  10.  Rastall  666.  which 
gir^  the  king  for  a  limited  time  power  to  li- 
jpeuse  tirailf  aad  traders  in  aome  measure,  in 
some  ptri%  in  some  mmmcditifs.  Vidn  the 
statute.  8 


His  distinction  for  merchants  to  trade,  with- 
out coming  to  the  staple :  aud  thtrein  he  dis- 
tinguishes between  me.  chants  aud  traders,  who 
are  obliged  to  come  to  the  staple. 

What  warrant  hath  he  for  this  distinction  ? 
The  prayer  of  the  commons  to  the  king  in  par- 
liami^t:  the  petittous  of  merchants  to  tlie 
king:  the  king's  restraint  of  mercliauts  in 
their  trade,  notwithstanding  acts  of  parliament: 
the  continuing  of  the  staple  notwithstanding 
acts  of  parUameut  seeming  to  the  contrary, 
give  him  a  handle  for  this  argument 

1  U.  5.  7.  The  prayer  of  the  commons  to 
the  king,  to  send  foreign  merchants  out  of  the 
kingdom :  the  king's  answer,  *•  Roy  advisera.' 
9  H.  6.  cap.  5. 

Those  were  bills  in  paiiiament  presented  to 
the  king  for  the  royal  assent ;  so  were  many 
of  tlie  rolls  of  those  apr<^,  presented  la  the 
kings  for  their  royal  asteiii,  especially  in  things 
which  any  way  concerned  the  king  lO  his  pre^ 
roflgitive. 

The  commons  did  not  demand  their  rights  m 
their  bills,  hut  by  petition  claim  thbrrigut 

Such  answers  of  <  Hoy  advisera,*  aVe  no  ar- 
gument against  the  right  of  the  subject 

Neither  is  the  petition  or  prayer  of  the  com^ 
moiis  in  parliament,  in  any  matter  that  is  their 
right,  to  the  crown,  any  argument  against 
tlii'ir  right. 

This  was  the  us.ial  method,  and  ancient 
course  of  pi-csenting  ac^  of  parliament  to  the 
kings,  esiKxialiy  in  Rich.  ?*s  time ;  H.  4.  and 
part  ot'  II.  6.  tlu'U  curiected  upon  some  com- 
plaints in  [mrliament  temiiore  H.  6.  and  H.^. 
vihich  may  be  read  at  large  m  the  rolls-of  par- 
liament. 

It  is  their  usual  way  to  secure  their  rights 
tlius ;  so  is  the  FVtition  of  Right  in  Car.  1. 

The  Prince^  case,  Co.  Tit  8.  fol.  19.  shews 
the  various  forius  of  arts  of  parliament,  in  the 
several  reigns  of  kin^s,  sometimes  by  way  of 
grants,  &c. 

That  the  staple  did  continue  till  lost,  by  the 
loss  of  Calais. 

M^tat.  2  E.  3.  can..  9.  That  tlte  staple  be- 
yond the  seas,  and  on  this  side  tlur  seas,  nr- 
(laincd  hy  Lings  in  tiuies  past,  and  the  paios 
thi'ren[Hin  providtil,  shall  ct*a.se,.^cc. 

This  statute  Look  aiiay  tlic  staples  set  up  !)y 
the  kings. 

Jiiit  there  uas  a  staple  si*t  up  by  act  of  |uir- 
liaineut,  ami  relorincd  and  ahci'ed  bv  several 
acts  of  |»L:rlta)neiit,  did  coutiiiuc  uotii^thstaud- 
iiig  the  act  ot  2  K.  3. 

l\ui  Knulish  inert  hauts  arc  not  within  any 
of  tho.;o  stu'.ittfs.  or  the  ineauinq^' uf  tliem. 

.\ud  1  do  iio:  lind  tiiat  Air.  .Attorney  gives 
any  arcoiint  l.uw  these  stajdes  wore  taken 
away  hy  lun,  but  vanished  at  tlie  takini;  of 
Calais ; '  Lv  hatli  cut  told  us  the  beginning  i>r 
endiiit;  ol'  the  stajde  by  law,  1  know  no  com- 
mon law  for  tht-m,  or  bis  distinction. 

itoUs  Abr.  Prerogative,  Title  Proclamation, 
pi.  6.  37  E.  3.  by  the  statute  of  the  staple,  it 
was  onluiuod,  that  merchants-aliens  might 
brinff  from  beyond  seas  merchandize  of  thm 
staple,  but  not  merchants-denizens. 
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AiMi  u,c«imot  appear  what  part  of  it  doth 
appear  to  the  courtio  be  ilimal. 
This  may  turn  to  a  preoeftoot  ibr  the  whole 

nt  in  aiter-agx!s  «iioe  we  judgo  b^  preoe- 
I :  and  this  praoedent  may  ooeaaion  anorc 
mooopely  .patentsy  a&d  tfaia  judgmnit  give  them 
sanction.   >. 

As  for  the  second  point  in  this  case }  whe- 
ther this  action  be  mabitaiAableby  the  CoaapaAy 
agfainat  the  defendant  Sandys,  adnuttiDg  their 
grant  tii  be  good :  ^ 

1.  To  allow  such  an  action  in  a  court  tiftaMr 
for  this  Company  agaiiiBt  a  single  subject, 
will  be  to  give  them  epportnnity  to  min  aay 
subject,  that  Khali  oppoae  them  in  trade. 

They  that  are  too  great  for  all  other  cenipt- 
nies  in  Ehgiand,  must  be  toe  strong  tor  any 
private  subject  in  contest. 

3.  If  thor  grant  be  a  legal  grant,  they  have 
sufficient  pains  and  penalties  in  it  to  reduce  any 
person  to  compliance  with  their  grant,  without 
the  aid  of  actions  in  Westminstor-hall . 

And  the  grant  which  makes,  them  a  ooni- 
pwiy,  and  doth  constitnte  them  and  their 
power,  doth  direct  the  reme^et,  wa^s  and 
methods  to  support  and  maintain  them  iq  their 
power  and  company,  m  all  the  thinp  graMed 
them  ;  and  tliere  being  no  remedy  given  them 
hj  action,  I  thhik  it  ma^  be  hard  to  aiUndge, 
that  an  actioo  will  lie  tor  them  in  this  case, 
against  the  defendant. 

Incases  of  new  injuries  created  bygfaftts 
or  by  act  of  parHament,  and  remedies  created 
to  repair  sucn  injuries  in  thif  gtmnts  and  acts 
that  create  them,  such  remedies  are  to  be  pur- 
sued, and  not  new  remedies'  to  be  giveA  iu 
courts  for  such  new-created  injuries. 

This  is  an  action  broug[ht  upon  the  gnttit, 
where  no  such  remedy  is  provided  by  the 
grant,  and  other  penahiea  are  provided  by  the 
grant. 

The  grant  directs  and  gives  fhifeitnre  of  all 
the  goods  importui  against  it,  and  the  ship, 
wherein  they  are  imported ;  but  the  grmnt  doth 
not  express  the  offender  to  answer  damages  to 
the  company,  which  is  required  by  this  action, 
and  no  special  damages  are  laid  in  the  deda- 
ration. 

This  is  like  a  penal  statute,  which  citatea 
an  offence,  and  aods  a.peiialty. 

The  p«rty  oueht  to  sue  for  such  penalties, 
and  not  to  sue  for  damages  in  an  action  upon 
the  case. 

This  may  be  the  case  upon  the  statute, 
2  E.  6,  tor  tithes,  it  gives  debts  and  no  da- 
mages ;  so  the  case  do3i  not  lie  u}>on  that  sta* 
tule. 

Upon  the  statute  for  forcible  entries,  and  upon 
all  other  penal  laws,  which  give  penalties  by 
siiigle,  double,  or  treble  damages ; 

U  was  never  practised  to  bring  actons  upon 
the  case,  upon  such  statutes,  unless  in  Darcy's 
case,  which  action  miscarried,  I^loor  67 1 . 

I  humbly  conceive  this  action  is  not  like 
actioiis  upon  the  custom  of  London,  or  upon 
duties  to  the  city  of  London,  which  have  Yxvol 
brought  by  way  of  indebitants  ftv  the  duty. 


Because  merchants-deninens  doubted  to  be 
impeached  in  time  to  come  for  their  raercban- 
diie,  which  they,  passed  by  virtue  of  such  grant 
and  proclamation,  fortMrnuch  aa  they  were  made 
autofparliaasent. 

Mco  itisgnurtedinpariiament,  34  £.  3,  C  2. 

iBtat.  6  R»  t.  cap.  %.    This  statute  prohibhs 

ihaexportatienQf  goM  or  silver,  and  that  no 

person  other  than  lords  and  great  men  of  the 

.  i^akn,  true  and  mMaUe  merchants,  and  the 

-kMMr's  sohliers,  go  out  ofthereafan,  without 

theloof's  licence. 

This  ii  dedarsd  to  he  after  pubKcBtion  of  this 

-  urdmBiMaa,  which  implies  sucA  licence  was  not 
Bcoeasary  before  the  makmg  of  this  statute. 

Mr.  Atlorafey  waa  pleased  to  allow,  licences 
ttpartkeularpemoaa  to  trade  were  not  revoca- 
iie;  but  conpaniss  having  such  liceaoes  may 
hci  duinlved  by  Qmo  Warranto. 

^  Therdbre  more  safe  to  fix  trade  in  compa* 
•iii  than  persons. 

Then  doth  this  charter  do  the  greater  wrong 
le  parlwnlar  poracoB,  who  by  law  may  have 
mich  iineaces,  whidi  canaoc  be  taken  thmi 
them. 

And  it  doA  mdL  appear,  but  Sandys  hath 
-nch  Moence,  or  may  hare,  and  ought  not  to  be 
nltmiiM&  therein  bv  any  grant. 

Mr.  Attorney  did  tarn  this  matter  upon  a 
questioo  of  fact,  which  will,  or  will  not  make 
due  company  and  their  gnnt  a  monopoly : 

Vis.  Whraier  this  company  and  their  grant 
he  apublic  good  and  advantage  to  the  trade  of 

This  is  a  matter  not  to  be  decided  in  this 
court,  I  suppose,  and  we  cannot  come  at  this 
question  in  tnis  case ;  therefore  not  fit,  safe  or 
wise  to  determine  the  law  in  this  case ;  till 
thefimt  be  deared  and  settled,  and  that  in  such 
«  judicature  where  this  question  may  be  de- 
temined  and  settled,  and  the  law  thereupon 
4ecbred  and  established. 

Itapfwars  to  the  court,  there  are  many  il- 
legal things  in  tliis  grant. . 

Thalthe grant  isarestraint  to  thetrade  of 

-  SiHriiBh  merchants. 

Aatit  is  a  new  grant. 

That  it  may  be  dangerous  to  establish  such 
.  grants  by  Judgment  in  a  court  of  law. 

That  there  are  aome  things  in  the  Canary 

patent,  in  Darcy's  patent,  nay,  in  the  patent 

•.nr  tweet  wines,  that  were  commendable  and 

useful ;  yet  that  little  good  did  not  prevail,  but 

.  the  whole  perished,  and  was  poisoned  in  the 

nmpoly  of  those  grants. 

It  is  advisable  how  this  court,  in  this  action, 

i^judge  for  the  plaintiffs  upon  this  record 

where  the  whole  j^raut  ia  set  forth  upon  record 

io  pleadii^ ;  and  it  ap(iearing  to  the  court,  that 

flome  parts  of  this  grant  ure  manifestly  illegal, 

flttd  may  occasion  oppression  to  the  subject,  I 

and  that  the  best  parts  of  this  grant  are  doubt- 

.  fal,  if  rood  or  usdul  for  England  or  the  trade 

•fit: 

It  cannot  appear  upon  this  roll,  for  what 
.  part  of  this  grant  the  cotirt  shall  adjudge  for 
Ihe  plaimifi,  and  against  the  defendant. 

VOL«  X. 


'  ^  BaMfBlpmMM^ 


III  att  Ihae  eiact  there  was  a  oertain  dntr 
cnated  by  the  grant,  coatom  or  charter,  whkb 
■M^etbe  party  detor  to  the  oorpofitioQ ;  but 
Ml  thiacaae  here  ia  no  diity-cra«ted. 

Only  aa  bijory  declared,  aod  a  penahy  di- 
nded,  whieh  oaicfat  Dol  to  be  turned  to  aa  ac- 
tioo  apoo  the  caae,  in  my  opmioo. 

I  hope  the  court  will  not  make  a  precedent 
ibr  the  company  to  muhiply  actiooa  asainrt 
all  penooa  that  they  oonceife  to  be  inlrrlopera 
or  aggremora  upon  their  grant,  company  or 


There  ii  no  opecial  damagca  laid  inthe  de- 
ciaration  to  accrue  to  the  company : 

Only  in  general,  that  the  defendant,  con- 
Imry  to  the  Ibnn  and  ellect  of  theae  letters 
patent,  did  trade  within  the  limits  of  their  grant 
without  licence  of  the  company,  with  a  ship 
called  the  Expectation,  to  the  prejudice  of  the 


re- 


company - 

Williams's  case,  S  Co.  5.  fd.  72.  Defendant 
being  vicar  of  Ahlerbury  in  Com.  Salop,  is 
abided  by  himself,  or  his  chaplain,  ta  cehibrate 
divine  service  at  WodasUm,  and  within  the  pa- 
iMi  of  AUeibuiy  every  Sunday,  and  toad- 
~^'' '  Iter  the  sacrament  to  the  pfauntilf,  bu  ser- 
i  and  tenants  within  hia  said  manor,  time 


out 

And  thai  the  defendant  had  nol  celebrated 
serrioe,  or  administered  the  sacmment  to 
fhio  pbinliir,  his  servants  and  tenants  fer  a 
•ortam  time  *  ad  damnum*  of  the  plaintiflr, 
Mm cul.  pleaded,  verdict  for  the pfauntiff,  naovod 
im  ancat  of  judgment,  thai  an  action  upon  the 
€iBe  doth  not  Be.  Had  this  been  a  private 
chapel  fer  himaelf  and  femily,  an  action  upon 
tiie  case  had  hda;  fer  then  no  other  person 
could  have  brought  an  action  but  himself ;  liis 
aervants  could  not. 

But  in  this  action,  his  tenants  might  bring 
Ibeir  actions. 

Which  may  occasion  multitudes  of  suits,  for 

le  defenit  in  the  plaintiff. 

The  same  may  happen  in  this  case ;  every 
member  of  this  Cfimpany  may  bring  the  like 
action  against  this  defendant. 

Ami  as  in  that  case  the  plaintiff  had  his  re- 
medy ill  the  ecclesiastical  courts ;  so  hath  the 
Company  their  remedy,  as  the  king  had  against 
offenders,  in  trade  without  licence. 

Jf  licence  was  neoesoary  by  law,  by  con- 
tempt to  his  royal  prerogative,  or  proclanmtion : 

Compare  it  to  the  caae  of  a  uuisuucti  in  the 
highway^  no  action  lies  ior  it,  without  special 
damages. 

They  do  not  aver  in  the  declaFation,  tliat 
this  trade  cannot  be  managed  without  their 
Company. 

If  there  be  any  legal  punishment  provided 
for  such  offenders,  such  punishments  arc  to  be 
pursued,  and  not  new  remedies  by  at-tions 
created,  to  the  grievance  and  oppression  oi'the 
oubject. 

0arcy  and  Allen,  action  on  the  case,  brought 
by  Darcv  against  Allen,  for  selling  cards,  con- 
trary to  bis  patent ;  judgment  pro  Def. 

WiUiams's  case,  5  Co.  p.  72.  ]ttary*a  case, 


lib^  9,  '  pubhonm  damnum'  is  not  to  be 
formed  by  action  upon  the  case,  biA  by  public 
proceedings  by  indictment :  ar  the  like  caae 
lies  ^  pro  private  damno.' 

The  proceeding  of  the  Conspany  in  this 
action,  is  anpnoaed  to  be  to  right  the  pubhc  in 
the  name  of  tne  Company  ;  not  for  the  repa- 
ratioo  of  private  damage,  but  to  repair  the  poi- 
lic  in  thour  Company. 

The  Company  ia  in  the  aatnre  of  the  ble 
fencied  Coatodn  Libertalk  Anghie ;  a  notkio 
to  serve  the  publie,  as  they  woidd  have  it ; 

And  not  to  be  uaed  to  reeover  danMgca  Anr 
private  i^inries,  but  to  support  and  awre  tho 
trade  in  publie  actioBa. 

This  dmrter  restrains  tho  Idng  in  his  prero- 
nlive,  the  kingdom  in  its  trade,  the  salifeota  in 
weir  freedom  to  tiade;  the  king  ia  camjaiced 
in  hia  revenue,  tho  ouhiecl  in  hia  right,  in  thia 
question. 

What  the  Company  cannol  aooompliah  bjr 
the  forfeitiirea,  jiowera  and  noiialties  of  their 
charter;  they  design  to  colaUiah  by  the  judg- 
oMoloftheoourt,  m  thb  action  for  tho  Com- 
pany. 

I  know  the  juotioe  of  this  oourt  is  onparior 
to  thia  Company,  and  it  is  placed  in  safer  and 
better  handa  than  trade  or  regulalkm  of  it  in 
the  Company  fer  England. 

I  therefore  pray  your  Judgment  agaiAst  tie 
Company,  and  their  action,  fer  the  IMcndaliU 


Term.  HUL  36  and  37  Cmr.  Q. 

Term  the  Judgia«  doKvcrod  their  opl- 
nions  tfrui^ui  in  this  great  Cause.  Waloot 
was  but  short,  and  his  reasons  being  iadaded 
ill  tlioee  of  ]lolloway*8,  &o.  who  Make  after, 
1  have  omitted  them,  to  avoid  rer  '^ 


Htdlmm%f  said,  aD  might  be  reduced  to  one 
single  pomt,  which  waa,  whether  the  charier 
grantii^  a  sole  trade  to  this  Company,  «x- 
dusive  to  all  others,  be  good  ? 

That  thia  was  a  great  pomt,  both  in  rMid 
of'the  king's  prerogative,  and  tho  peopM  li- 
berty. 

lie  divided  all  trade,  ut  ntfrm  was  done  per 
Sawyer,  altoffney-gcneral. 

Foreign  trade  with.  Christians  hath  been 
opened  bv  several  acts  of  parliament;  and  at 
common  taw  it  waa  aa  inhorsnt  prerogativo  in 
the  crown,  that  none  should  trade  with  Ih- 
reignera  without  the  kmg's  licence.  Andthe 
king  having  this  prerogative  at  common  la#, 
an  act  of  parliament  is  necessary  to  divest  Wfea 
of  it ;  which  none  hath  done  but  to  oomo  par- 

Micbelborne's  case,  cited  by  those  that  ar- 
gued fer  the  Company,  hath  not  in  any  aort 
been  answeied  by  the  other  side. 

«  Skinner'a  Roporta,  p.  833,  224,  22^  8M. 
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This  it  A  trade  not  to  be  carried  oo  but  by  a 
CoiD|Moy ;  and  ooae  can  erect  a  Compaoy  bot 
theiiiiiflr. 

Tbe  king'  hath  the  wile  power  of  this  trade, 
«a  of  war  and  peace ;  and  oy  declariog  a  war, 
be  may  determine  a  public  trade,  though  set- 
tled by  act  of  parliament. 

No  pariiament  ever  looked  on  this  as  a  mo- 
nopoly,, nay*  so  hr  from  it,  as  in  tbe  14  Car.  S, 
eap.  $4,  this  Company,  <Scc.  are  said  to  be  an 
advantage  to  the  pumic;  and  that  act  was 
made,  mat  tbe  penons  of  this  Company,  &c. 
shooldHMit  be  disooorajfed  in  those  honourable 
endeavoura,  for  promolmg  public  undertakings ; 
then  how  can  this  jie  a  monopoly  ? 

Itnarer  hath  been  qnestiMied  as  such  by 
yariiasttsnt,  tiioogh  they  have  looked  narrowly 
rata  the  king%  |anerogative,  even  ta  the  qoes- 
tiening  «Miie  thmgs  that  were  his  undoubted 
right  -; .  and  .condimes  pro  Quer, 

WUkim.  Here  are  two  points ; 

Fint,' WMher  letters  patent  gifinff  a  sole' 
mde  to  a  Company,  ejnonre  to  oners,  be 
good?  . 

Seeoodly,  Whether,  in  case  if  they  be  good, 
•nactMMiIies? 

He  thinks  there  is  but  one  question,  and  that 
irhsther  the  action  will  lie  or  not,  as  the  Com- 
pan^imth  an  interest  or  not  For  if  they  have 
an  mlnest  by  these  letters  patent,  then  the  ac- 
tion will  unquestionably  lie. 

Tbe  case  dependine  solely  on  foreign  trade 
with  infidels,  he  shut  apply  to  that,  and  not 
meddle  with  inlaml  trade. 

"Tit  a  gnat  pobt  as  to  the  king's  preroga- 
tive, and  the  people's  liberty. 

First,  He  takes  it,  that  by  tlie  common  law 
the  kmg  has  ^  peragative  to  restrain  all  his 
aulgeetsfram  gomg  hey ond  sea,  as  F.  N.  B. 
S5.  Tbtrue  F.  says,  every  subject  may  go 
ont  of  4he  realm  to  merchandize,  &c.  but  that 
is  to  be  imderBlood,  he  shall  not  be  punished 
for  so  doinff,  but  the  king  may  prohibit  him, 
as  sppesr  oy  the  same  Mok ;  and  that  three 
ways,  i.  e.  oy  the  cnreat-seal,  the  privy-seal  or 
signet,  or  by  prodamation.  And  though  in 
Dyer  16^  aied  by  Mr.  WilUama,  'tis  said,  that 
befbre  R.  9,  subjects  may  go  beyond  sea,  yet 
'tis  there  agreed,  the  king  may  prohibit ;  and 
n  gu^rcm  made,  if  a  going  over  without  a  li- 
cence be  not  a  contempt,  tlMugh  there  was  no 
prohibition.  Afterwards  in  the  same  book, 
Mdf  'tis  holden  such  departure  before  express 
prohibition  is  no  contempt ;  but  all  the  books 
oay,  when  there  is  a  prohibitioo,  then  it  is  a 
oODlenpt. 

As  none  may  g[o  against  or  without  the 
kingls  liocnce ;  so  if  they  are  gone,  the  king 
laayiocal  them,  as  appears  by  Dyer  375. 

rns  ot;ieeted,  the  king  may  prohibit  some 
particular  persons  by  writ ;  but  he  cannot  pro- 
hibit all  hii  subjects. 

Answered,  There  are  several  ways  of  pro- 
hibiting by  writ,  which  is  directed  tojparticular 
persons;  and  by  piodamationy  wbidi  is  ge- 


"t 


And  all  the  king's  subjects  are  bound  to  take 
notice  of  the  king's  g^reat-seal  and  privy -seal. 

Secondly,  The  kiufi^  hath  the  cohtroultng 
power  over  all  trade  with  infidels ;  he  may  say, 
over  all  foreign  trade  in  general :  ho  saith,  AC- 
chelhome's  case  ffoes  farther  tlmn  Fitzhcrbert's 
N.  B.  and  he  hatn  not  heard  any  authority  of- 
fered against  Bliohelbome^s  case,  as  to  trade 
with  intulels ;  and  the  opinion  in  thatcaseseems 
to  be  given  upcm  such  a  question  as  this.  So 
that  It  is  the  judgment  of  the  court  in  a  like 
case,  for  he  who  was  then  chief-justice  deli- 
vered it,  and  none  of  the  court  opposed  it 

The  prerogative  Of  making  leagues  is  in  the 
king,  and  he  may  make  them  as  he  pleases; 
then  it  wouM  be  bard,  the  law  should  give  the 
king  a  power  to  make  leagues,  and  yet  tiio  sub-. 

&sboukl  have  a  right  to  do  such  things  to 
them.  But  though  the  sul^ects  may 
not  trade  with  infidels,  yet  the  king  may  li- 
cense them, or tnule himself;  as theJews were 
prohibited  oommeroe  with  the  nations,  yet 
sMomon  traded  with  Hiram  king  of  Tyre  for 
goU. 

The  several  licenses  and  petitkHN,  dted  and. 
shewn  by  the  plaintifis  counsel,  though  thi^ 
prove  no  right  m  the  crown,  yet  are  evidenoef 
of  it;  for  to  what  purpose  suookl  there  be  so 
many  Iwenses  from  the  crown,  and  petitioi^ 
from  the  Commons  to  the  king,  for  hboty  to 
trade,  mleas  the  king  had  such  a  riffht?  Tncro- 
fore,  unless  where  me  parliament  hath  opened 
it,  the  king  hath  power  to  controul  all  fore^ 
trade,  especially  with  infhiels. 

Direction.  But  though  the  king  had  such 
right,  yet  now  the  prohibiting  part  of  the  pa- 
tent b  void  by  the  statute  ofE.  3.  which  ia 
pleaded;  and  the  enablingpart  of  the  patsot 
IS  void  by  the  statute  of  Monopolies. 

Answer.  As  to  the  first,  that  statute  rehiteo 
not  to  this  trade. 

First,  Because  no  such  trade  then  in  bemg; 
so  that  the  parliament  could  have  no  regard  to 
it,  unless  by  proohecy,  neither  could  they  know 
whether  it  would  prove  hurtful  or  beneficial  to 
the  kingdom.  But  take  the  act  at  the  largest, 
yet  you  must  take  it  to  relate  to  the  subfoct 
matter,  which  was  for  wool ;  so  that  the  wofda 
*ahall  be  open'  may  be  taken  *  firee  from  custom,* 
and  to  have  no  other  impositions  upon  fhem. 

As  to  the  second,  whether  a  monopoly  :  he 
says,  a  monopoly  is  no  immonl  act,  but  only 
against  the  politic  part  of  our  law ;  which  if  it 
happen  to  be  of  advantage  to  the  public,  as  this 
trade  is;  then  it  ceases  also  to  be  against  thn 
prohibiting  part  of  the  law,  and  so  not  within 
the  law  of  Monopolies. 

The  company  hath  been  in  pd^KSsion  of 
this  trade  near  one  hundred  years,  and  that 
possession  will  in  time  ^ve  a  right:  and  dted 
'  Grotius  de  Jure  Pacis»'  &c.  and  ooadndeo 
pro  Quer, 
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pralMiid,  Um  am  wai  wnftred  nto  thcM  two 


Tlie  ARGUMENT  of  the  Lord  Chief 

JEFFEKIES*,  at  the  Court  of  King'i- 
Beach,  Gonoflfiuiig  the  Greet  C^ue  if  BiO- 
NOPOL1E8. 

The  East-India  CuinpaDy  Pleiiili&»  and  Tho- 
uia»  Band^s  Uefeodaut;  wherein  their 
Pabmt  for  trading*  to  the  £ast-liidicf»  ez- 
ckwive  of  all  otlusrs,  ia  adjudged  good. 

Bolored  Trtn.  S.**  Car.  9.  B.  R.  Rot.  126. 
add  adjodgud  Tcmiino  8.  Hilar.  Aonia  36  and 
37  Car.  t.  and  Primo  Jae.  9. 

1.  Defendant  dmands  Oyer  of  the  lettera 
patent  whieh  are  aet  forth  '  u  hse  verha:'  In 
whidi  (aa  ithath  beeo  ohaened)  the  jpenalty  ef 
lopftiture  of  ahip  and  gnoda,  oae  moiety  to  the 
kmg,  and  the  otner  to  the  oompanyy  and  in- 
pmoowent,  ie  oaiitledL 

.  9.  Therei8aehuMa,thatthaeoin|ianjMaj 
lioeoie  atraagera  or  olbcra,  and  that  the  kinf 
will  not  without  the  consent  of  the  company 
gite  iecMea,  &c. 

a.  That  none  shall  have  a  rote  in  the  gene- 
■d  anmbly,  but  he  that  hath  500/.  stock. 

•4.  And  there  is  another,  which  hath  not 
hfitt  meutknied  by  the  counael  on  etdmr  side ; 
that  if  it  aho«kl  hereaJUr  appear  to  hia  majesty 
or  hia  anccesaors,  that  that  grant,  or  the  oonu- 
MUMO  thereof,  ahall  not  he  ^rofitahke  to  hia 
QMiaaty,  hia  hdra  and  aneecasora,  or  to  thia 
realm,  that  after  three  yeara  warning,  under 
the  |riry*aeal  dr  sign  manual,  the  same  ahould 
be  utterW  void. 

Per  nea,  tlie  defendant  says,  by  an  act  of 
parliament,  made  15  E.  3.  it  is  enacted,  that 
the  sea  shall  be  open  for  all  merchants  to  paas 
laith  their  merchaudiaea  where  they  idease ; 
and  that  the  defertdant,  by  virtue  of  tint  act, 
1^  aecoiding  to  the  common  law  of  England, 
did  traffic  within  tboos  placea  mentioned  m  the 
daebratioB,  without  any  hoense,  and  againal 
the  will  of  the  company,  aa  the  plaintilfa  hare 
4oeUrad,  <  pront  ei  bene  Ucnit* 

Pfauntiib  demur. 

In  the  debate  of  thia  caae,  at  the  bar,  there 
«[cre  aereral  matters  discoursed  of;  but  at 
length  by  the  consent  of  both  sides,  as  I  ap- 

*  *«  Thia  was  the  grant  cause  that  depended, 
at  that  time,  against  Mamlrs  for  interloping :  but 
uaBcerucd  the  merchants  in  Lnodon,  who  com- 
■iMoed  againat  the  East  India  Company  for 
Mn^  a  aasnopoly,  and  began  ahnoot  to  form 
an  interloping  company.  But  the  judgment 
of  law,  being  for  the  Coinpany,  pot  a  slop  to  it. 
Jeffeiies  espoused  the  nnatlcr  with  great  fuiy ; 
and  though  not  mnch  given  to  bw  mattera,  he, 
^  giving  hia  judgment  made  a  prolix  Argu- 
ment, as  the  Reports  of  the  case,  wherever 
they  appear,  will  shew.  There  was  somewhat 
coctraordinary  at  the  bottom:  but  I  have  no 
ground  to  say  what."  North's  Life  of  the 
Lord  lUeper  Guilford,  vol.  3*.  p.  109.  Edit. 
1808. 


pointa 

1.  Whether  these  letters  patent  ffiviM  or 
granlmg  license  or  libcvtv  to  the  pbintdw,  to 
exerciaethe  aole  trade  to  the  ladiea,  within  th« 
limita  of  their  pfrant,  with  prohibition  to  all 
others,  be  ^pood  in  law  f 

9.  AdmUlmg  the  grant  good*  whether  thia 
action  be  maintainabke  for  the  plaintiAl  ? 

Now  to  let  nae  into  the  debate  ef  theai 
pcants:  I  think  not  amiss,  to  remember 
things  that  hare  been  mentioned  by  the  coon* 
ad,  that  I  think  are  no  wmya  in  question. 

1.  At  this  tiaae  I  ooMseiw,  ttmrefore,  thaft 
whether  the  kinff  may  prohibit  his  Snbjaela 
tram  geinff  bajend  aeaa  by  writ  or  ediefwiae« 
by  hiaabaoMa  praiegative,  wiOuMt  gifi^g  anjr 
reaaan,  is  not  the  unuaiion ;  nor  awe  was  li 
ev«  thought  a  qneatmn,  till  it  waa  lately  alirwa 
at  the  bar.  Porthnwritinrits.N.  B.85.an4 
the  Register  Import  no  such  thing ;  and  our 
hooka  say,  the  anrmiasa  mentioned  hi  thaae 
write  ara'not  trawarseabla:  ao  ia  Dyar  t88  and 
906.  For  surely  the  king'  may  raatraiB  kiu 
subjects  from  going  beyond  aea,  and  In  Ml 
bonndtogive'aBy  reaaan  for  hia  aodeni^;  hot 
that  is  not  now  in  ouestion. 

%,  Inthenezlplaee^IdoMtOQiiooifetlMra 
is  anv  diflerenee  (though  mneh  dianamaa  hath 
been  about  Indhma  and  Inidsla)  wfaathar  Urn 
Eaat-lndiea  were,  ft  thetimaoc  tlin||;ra«l  ef 
this  patent,  inhabited  by  ehfiatiaaa  or  mideb  | 
though  by  the  way,  in  the  dsbatmg  of  Aim 
caae,  I  sliall  ahew  perhana  that  maMor  may  hi 
some  measure  affect  the  dcftndant,  but  will  nal 
at  all  affect  the  grant  to  the  phdntift.  Sathat 
I  conceire,  that  whether  thiaeauntry  er  phmay 
or  any  other  inhabited  by  Christiana  or  inodela, 
that  la  not  otherwise  prorided  for  by  net  ef 
parliament,  will  make  but  the  aame  qucalien. 

3.  Whether  every  danse  and  aitieiemthea^ 
letters  patent,  ria.  touching  forfoitum  if  ahip 
and  goeda,  impriaonmentai  or  divera  othev 
dauaes  contained  in  the  charter,  be  kgnl  or  net, 
is  not  now  in  question.  For  siwelT  it  wmriibn 
hard  to  maintain  tuem  all,  and  llierefore  tha 
plaintifrs  couasel  have  aroided  thoee  qufsjiana, 
by  bringing  thia  aetien ;  and  though  the  da- 
rendant^  counael  hare  mentioned  them^  yet 
surely  it  waa  only  intended  to  sully  the  cnoaS^ 
and  not  that  they  thoughtthem  to  aflbct  Hin 
quealion. 

4.  Nor  IB  it  the  question,  whether  by  thin 
grant  to  the  plahitiflb  the  kmg  hns  fotlcrad  or 
cenAned  his  prerogative,  by  putting  ' 
nant  to  exclude  himaelf  from  grantin|^  lieei 
to  others  of  his  subjects  to  trade  within  ' 
oTthephuntiflb  charter;  though  Mr.  Wiliama 
(alwa}^a  a  friend  to  the  kii^s  preragaiiv^  m 
tendemem  and  carelhereef,  accmed  to  be  sw^ 
prised  by  the  ineomidaraleextravagnBcy  of  the 
grant ;  and  would  haw  ua  betirve,  that  he, wag 
afflicted  with  the  disnml  eonsequcncea  dM 
must  aecesMrily  enaoe  by  the  kiB^'s  partin|^ 
with  so  great  a  preragatire ;  and  that  either  by 
the  adrieev  oonaani,  er  the  inadiTertency  ef  hii 

,  attorney-general,  and  the  rest  of  his  oovpMlf 
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may  of  the  chases  in  the  charter ;  so  ]  am  of 
opinion  that  that  objection  also  does  not  affect 
the  question  now  to  be  determined :  and  ^r  that 


by  having  a  greater  regard  to, the  East-India 
cSMDpao  V  for  the  sake  of  their  money,  than 
they  had  to  the  king  in  discbarge  of  thetr  duty. 
To  aoquit  thciu  and  as,   therefore,  of  that 


dilcnaaa,  I  am  of  opioioD,  though  it  makes  no-    proper  to  mention  that  clause  m  the  charter 


thing  to  the  question  that  is  now  be ibre  us,  the 
king  may  grant  licences  to  any  of  bis  subjects 
to  trade  to  the  Kiuit- Indies,  uotwithstandinif  the 
charier,  or  any  articte,  clause  or  ooomtion 
thersin  contained,  to  the  contrary ;  and  not- 
withstanding any  caution  or  aarertisement, 
thai  in  his  argument  ho  gave  to  the  king,  or 
bis  rdtoctisn  that  he  made  upon  hh  counsel, 
•ithcr  fcrtheir  ignorance  or  hasty  inadrerlcncy 
in  Iha  paning  of  that  grant.  And  I  am  tlie 
rather  indooed  to  ba  of  that  persnasion,  for  that 
the  noil  learned  of  our  profession,  whose  opi- 
Bionahavo  been  quoted  by  him  and  others  tnot 
hw9  apj^ued  on  the  defendant's  side,  were  then 
of  Iha  king's  counsiel,  and  were  privy  to,  and 
adriaed  bath  these  letters  patent,  and  all  others 
of  tlM  like  nature,  that  hare  been  granted  for 
these  hundred  years  last  past.  I  therefore  think 
ft  to  say,  that  I  believe  Mr.  Attorney- General, 
and  the  rest  of  the  king's  counsel,  hare  dia- 
cliaiged  their  duty  as  well  to  the  king,  by 
imfatainiiigof  thix  grant,  as  Mr;  Williams  has 
■a  tbia  inaianee  aMiaifested  his  loyalty,  by  en- 
daaromiug  to  destroy  it.  In  short  therefore,  as 
1-  said>  before,  every  df  use  in  this  charter  is 
aof  to  be  maintai;  ed.  and  therefore  is  not  to 
•ilect  the  question  now  to  be  determined. 

5,  Whmaaithas  been  objected,  that  thongh 
iipon  the  pleadings  it  is  agreed,  that  the  defend- 
naft  never  was  a  memlMr  of  the  East- India 
Gaoipany,  nor  had  anv  licence  from  them  to 
teade  to  the  Indies,  vet  he  might  have  a  licence 
from  the  king ;  winch,  as  I  conceive,  the  king 
ia  not  debaiTMt  to  grant  by  any  clause  in  the 
letlenf  patent ;  yet  I  am  or  opinion,  that  if  the 
defioidant  had  any  such  licence,  it  ought  to  hare 
been  shewn  on  his  part ;  which  not  being  done, 
it  ought  to  be  taken  by  us,  as  1  befic^e  the 
truth  of  the  fact  is,  the  defendant  never  had  any 
such  hceuoe. 

6.  it  was  observed,  that  the  pYaintifis  in  their 
declamion  had  alledged,  that  this  trade  could 
•  not  be  managed  but  *per  hiijusmodi  Corpus 

*  Cqrporaturo  ;*  and  by  this  means  they  bid 
excluded  the  kinsr  from  constituting  any  more 
eompaniea  to  traue  within  their  limits,  though 
perha|Mi  (he  advantage  of  this  kingdom  mi^t 
hereafter  require  it.    Nay,  though  tnc  Indians 


reason,  amongst  others,  I  tbou^t  it  not  im« 


deni^  a  further  treaty  of  commerce,  or 
that  the  trade  of  those  places  might  reauire 
more  coraponies  to  be  crecteil ;  yet  say  they, 
this  grant  hatli  made  the  plaintiffs  a  mere  re- 
public, and  thereby  has  altered  the  constitution 
of  England,  in  tlic  management  of  trade  by 
commonweutihs,  by  placing  it  in  comi)anies, 
who  (were  they  imlependent  upon  the  crownj 
are  truly  so  called.  Vet  in  as  much  as  I  diu 
before  ohMerre,  that  the  king  ia  not  by  this 
grant  either  excluded  from  making  any  new 
trvties  with  the  Indians,  nr  from  making  any 
eorporatiotts,  or  granting  any  other  licences  to 
0iy  of  the  rest  of  his  ra^ccts,  mit>»ithstaiidiog 


that  was  omitted  at  the  bar,  which  the  kin«^ 
has  annexed  as  a  condition  to  his  jprant ;  that  if 
it  sliould  hereafter  appear  to  his  majesty  or 
hi^  successors,  that  that  grant,  or  the  continu- 
ance thereof,  in  the  whole  or  in  any  part,  should 
not  be  profitable  to  his  majesty,  his  heirs  and 
successors,  or  to  this  realm;  that  after  three 
years  warning  by  warrant,  under  the  king's 
seal  or  sign  manual,  it  should  be  made  utterly 
yoid.  So  that  it  appearing  that  the  king  hath 
neither  divested  himself  of  the  power,  nor  at 
the  time  of  the  grant  did  design  to  be  prcvcaiteda 
to  ahew  his  mcunation  for  the  promoting  of  thii^ 
advantage  of  his  kingdom  has  given  himself 
scope  enough  to  obviate  all  those  emergencict. 
Yet  by  the  way  I  cannot  but  observe  thai 
Mr.  Williams,  to  shew  his  dislike  to  a  com- 
monwealth, declared  it  to  be  absolutely  oppo* 
site  to  the  interest  of  a  single  person ;  but  the 
tiingie  peraon  he  concerned  himself  for,  was  not 
the  king  and  his  prerosrativc,  but  his  client  the 
defendant,  and  his  trade ;  who  though  I  can- 
not in  propriety  of  speech  call  a  common^ 
wealth,  yet  I  cannot  but  tliink  this  oppoaitioi| 
of  his  aeems  to  proceed  from  a  repobUcan  pria« 
ciple.  For  he  by  his  interloping  has  blaen  tbo 
first  subject  that  within  this  kingdom,  for  netf 
an  hundred  years  last  past,  hath  in  Vf  estmiii« 
ater  hall  pubucly  opposed  himsdf  against  the 
kin^s  undoubted  prerogative  in  the  grant  paw 
before  us :  and  I  hope,  by  this  ezannle,  the 
rest  of  his  majesty's  subjects  will  be  deteacd 
from  the  like  disobedience. 

There  were  some  other  superiliioiis  olgec- 
tions  made  against  the  clauses  in  the  charter^ 
and  against  the  formality  of  tfie  pleadings^ 
which  1  think  not  necessary  to  remeinber ;  and 
therefore  having  thus  premised,  I  shall  now 
descend  to  those  points  i  think  only  material 
in  this  cause. 

1.  The  first  and  great  point  in  this  cause,  ia» 
whether  this  grant  of  the  sole  trade  to  the 
Indies,  to  the %aat- India  CompKany,  exclusive 
of  all  others,  be  a  good  grant  in  law  or  n(4  ? 
And  I  am  of  opinion  it  is.  And  by  the  way»  I ' 
cannot  but  make  the  same  remark  in  this 
case,  aa  my  lord  chief-baron  Fleming  made  ii| 
the  great  case  of^atea  in  the  Exchequer,  Lane, 
f.  97,  that  it  is  a  great  grace  and  eminent  act 
of  condescension  in  the  king  to  this  defc-idant, 
that  he  does  pennit  this  great  point  of  his  pre* 
rogative  to  be  disputed  in  Westminster- nalli 
but  by  this  he  does  sufficiently  signify  to  au 
his  subjects,  that  he  will  persist  in  nothingt 
though  it  seem  never  so  much  for  his  advan- 
tage^ but  a(?cocdiug  to  the  laws  of  the  land.  I 
shall  therefore  endeavour  to  make  it  appear^ 
that  he  is  invested  with  tliis  prerogative  oy  the 
law  of  this  nation  :  but  by  tne  law  I  do  not 
only  mean  the  customary  common  law  or  ata- 
tutes  of  this  realm,  which  are  native  aiul 
peculiar  to  this  nation,  which,  as  Mr.  Attorney 
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well  olMinml,  areuot  adapted  to  this  purpoie ; 
but  Slick  other  laws  also  a^  be  coinnion  to 
otber  nations,  as  wvU  as  oiin»,  and  bavc  been 
Teireived  and  used  time  uut  of  mind,  by  the 
ktn^'  and  people  of  Kn^j^Innd  in  divci-s  rosea, 
and,  by  such  ancient  usai^e  arc  become  the 
laws  of  England  in  those  cases  ;  namely,  the 
gencml  laws  of  nations,  the  laH-nicTi'haut,  the 
tmprriHt  or  rivil  law  ;  every  of  which  laws,  so 
far  forth  as  the  same  ha^e  Utu  receiveil  and 
used  in  England  time  out  of  mind,  may  be 
properly  said  to  be  laws  of  £n)<[land . 

And 'for  the  better  cummunicatinpr  my 
thoughts  upon  this  subject,  I  will  proceed  by 
these  ste|»ft : 

1.  I  will  very  briefly  considnr  of  the  inland 
trade  within  tiiis  kingtlom,  and  the  foreign 
trade  with  other  nations  ;  and  therein  olisenc, 
ihat  the  kin(;'s  preroi^tive  is  concerned  in 
both,  and  tliat  thi^re  is  a  gre^t  diflcreocc  be- 
tween both,  alk^wed  by  the  municijial  laws  of 
this  kiugdoro. 

2.  I  sliall  shew  tliat  the  liberty  of  foreign 
trade  may  be  rcstraincfl. 

.:i.  That  foreign  trade  and  commerce  being 
introduced  b\'  tlie  kiw  of  nations,  ought  to  be 
govcmeil  andjudged  accordinfjj  to  those  laws. 

4.  Tlint  by  the  laws  of  nations,  the  regu- 
latutn  and  restraint  of  trade  and  commerce  is 
xwskoned  inter  Juris  Regalia  ;  i.  e.  the  pre- 
rofative  of  the  supreme  magistrate. 

5.  Thai  though  bv  the  laws  of  this  land, 
and  by  the  laws  of  all  other  nations,  mooopo- 
liei  are  prohibited,  yet  societies  to  trade,  such 
as  the  pkuntiffii,  to  certain  places  exclusive  of 
others,  are  do  roonopoUes  by  the  laws  of  this 
land,  but  are  albwed  to  be  erected  both  here, 
and  in  other  countries,  and  are  strenjrthened 
by  the  usaire  and  practice  of  both  in  all  times. 

6.  I  shall  shew  the  authorities  that  are  ex- 
tant in  our  books,  together  with  precedents, 
and  reasons  both  public  and  politic ;  for,  as 
my  lord  Fleming  says,  that  such  reasons  are 
good  directions  tor  our  judji^ent  in  such  cases 
aa  these,  being  demonstrations  of  the  course  of 
antiquity  ;  aud  therein  also  obsene  the  neces- 
sity and  advantage  of  such  societies,  and  by  the 
way  endeavour  to  answer  the  several  acts  of 
paniamitit,  precedents  and  authorities,  with  all 
other  the  objections  that  have  been  made 
against  my  conclusion. 

First,  then,  to  consider  the  diflercncc  between 
the  inland  and  tlie  forei^pi  tmde  allowed  of  in 
our  books,  and  that  the  knig's  prerogative  doth 
affect  both.  As  to  manufactures,  under  which 
all  sorts  of  artificers  are  concenie<l,  I  think 
they  remain  witli  the  most  liberty  by  the  com- 
mon law  ;  and  as  3Ir.  Attorney  obscned,  the 
public  weal  is  little  concerned  therein,  only  to 
preserve  every  one  in  tlie  quiet  enjoyment  of 
the  fruits  of  his  own  labour  and  industry,  ypt 
even  in  that  the  king's  prcrogati\  e  hatli  not 
been  totally  cxcludetl :  for  as  it  is  taken  notice 
of  in  our  liooks,  all  things  that  arc  at  this  day 
ciyoycd  by  custom  or  prescription,  had  then* 
commencement  by  royal  grant ;  and  by  that 
means  no  artificer  within  the  city  of  Xiondou 


can  at  this  day  use  two  trades ;  i.  e,  a  carpen- 
ter cannot  use  the  trade  of  a  joiner,  or  a  brick- 
layer of  a  plaisterer. 

2.  As  to  the  trade  of  merchaudi/.e  or  inland 
C4)mmerGe,  generally  speaking,  it  had  the  next 
freedom  by  the  comuifm  law,  wit  vias  subiect 
iievertheleMi  lo  be  liuiiled  or  restrained  by' the 
king's  prerogative  i»  several  i»articula»;  as 
tor  instance,  to  oreveut  all  forestalliui^  and  iu- 
grossing.  SoMr.  Attorney  did  welTobser^et 
tnat  numbers  of  people  could  not  meet  to 
traffic  or  merchandike,  witliout  being  in  danger 
of  being  punished  as  unlawful  asseuUilies  :  the 
crown  therefore  granted  the  hbertics  of  iiura 
aud  markets,  for  the  sake  of  commeKc  and 
trade ;  all  which  did  originally  proceed  frooi 
the  crown,  and  therefore  by  abusing  tbosn 
liberties  may  still  be  forieited  to  tlic  crown  i 
and  passing  by  all  otber  instances,  1  shall 
only  instance  one  taken  notice  of  in  our  books, 
which  well  considered  may  go  a  great  way  in 
the  case  at  the  bar.  Register,  tol.  107,  the 
king  grants  to  the  abbot  of  Westminster  and 
his  successors,  that  they  should  hold  a  fair  at 
Westminster  tliirty  odd  days  together,  with  a 
prohibition  that  no  man  sbonla  buy  or  aell 
within  seven  miles  of  that  fair  during  ttiat  time ; 
aud  the  kinff  does  there  command  the  aberilb 
of  London  By  his  writ  to  setxe  the  body  of  an 
inhahitant  of  Salisbury,  for  aeUing  cMtha  io 
London  within  the  time  of  the  fiur.  Now  barn 
is  a  charter  granted  to  a  partienlar  peraon  ez«. 
clttBi«-e  of  otMrs,  lor  a  timo  subiect  to  more  ob* 
jectiona  than  the  charter  now  m  questMMi,  yet 
approved  of  by  our  books.  Hence  it  came 
that  corporations  were  erected,  and  trade  oon- 
lined  to  places  and  persons  exclusive  of  others, 
for  all  such  came  originally  from  the  crown : 
and  as  1  said  before  in  the  case  of  &irs,  so  I 
may  now  say  in  the  case  of  oorporationa,  that 
though  they  claim  liberties  and  privileges  by 
prescription,  yet  these  origuiaUy  nrooeoded 
from  the  crown,  aud  are  therefore  forieitable 
to  the  crown  :  an  eminent  instance  hereof  ia 
that  case  of  the  city  of  London,  for  abuang 
their  liberties,  which  tliey  claimed  by  prescrip- 
tion, confirmed  by  divers  charters  ana  acta  of 
fiariiament ;  by  judgment  of  this  court,  their 
ik>ertic8  aud  franchises  were  seized  into  the 
king's  hands,  and  therefore  remain  as  a  viU  U> 
all  intents  and  purposes,  till  his  miyefty  shall 
be  pleased  of  his  bounty  to  restore  them.  Now 
that  the  inland  traffic  is  most  coucemed,  cither 
in  corporations,  markets,  or  lairs,  which  all 
proceed  from  the  crown,  does  plainly  evince 
that  the  king's  prerogative  has  a.  more  imm^ 
diate  influence  over  cfealings  in  roerchandinea. 
than  it  has  over  other  mechanic  crafts  and 
mysteries :  and  that,  as  Mr.  Attorney  did  well 
observe,  to  prevent  frauds,  deceits,  and  otber 
abuses  either  iu  weight,  measures,  or  other* 
wise,  which  would  certainly  iniA;rrupt  such 
commerce.  But  our  Uiw  goes  yet  a  step  fur- 
ther, and  allows  further  dilfereuoe  between 
inland  merchandixe  and  foreign,  aud  allows  a 
different  way  of  determining  controversies  that 
arise  thereupon }  tlia  common  law  tind  atatulea. 
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of  this  reAlm,  allowing  the  Uw-mercbant, 
which  is  part  of  the  law  of  natioM,  should 
decide  sucn  controrersies.  Dedno  tertio  H.  4, 
fol.  19,  a  complaint  made  to  the  king*  and 
council  of  some  goods  taken  away  mm  a 
merchant ;  it  was  mof  ed  in  that  case,  that  the 
matter  miji^t  be  determined  at  the  common 
law :  but  the  lord-chancellur  said,  tliat  the  suit 
being  brought  by  a  merchant,  who  is  not  boimd 
to  sue  acoordintr  to  the  common  law,  to  have 
his  cause  tried  by  twelve  men,  and  to  observe 
the  other  solemnities  of  our  law  ;  but  shall  sue 
in  Chancery  according  to  the  law  of  nature, 
which  is  the  universal  law  of  the  world.  And 
h  is  in  that  case  agreed  by  all  the  judges,  that 
ifibreigii  merchandiise  were  stolen  orwaifed, 
they  oooM  not  he  seised,  as  otlier  EnglLsh  mer- 
chaMizes  might  be  by  the  rule  of  the  common 
law,  as  waifs  and  strays :  which  shews  plainly 
there  is  a  difference  in  the  consideration  of  our 
law,  between  foreign  merchandizes  that  cross 
the  seas,  and  other  inland  goods  and  commo- 
dities. If  two  merchants  be  partners  in  mer- 
clitiidiaes,-one  shall  have  an  action  of  acoompt 
against  the  other,  secundum  Legem  Merca- 
loriam,  says  the  Rmster,  ibi.  135,  and  F.  N.  B. 
117f  D.  And  yet  by  the  rule  of  the  common 
law,  if  two  men  be  jointly  ponessed  of  other 
goods,  which  are  no  merchandize,  the  one 
cannot  bring  an  action  of  account  against  the 
other ;  if  one '  of  the  merchants  die,  the 
aaaeulor  may  bring  his  account  against  the 
aarrivorlbr  bis  moiety,  Reg.  135,  F.N. B. 
1T7.  But  if  it  were  a  copartnership  for  other 
goods,  it  would  survive  *  per  jus  accrescendi,* 
■eeording  to  the  rules  of  tne  common  law. 

In  an  action  of  debt  upon  a  simple  contract, 
tiw  defiendant  may  wagfe  his  law ;  but  it  is 
otherwise  in  a  contract  about  merchandize,  in 
Lane's  reports.  Bates  case  agreed,  Beif»  260. 
A.  at  common  law,  the  ffoods  of  ecclesiastical 
penons  were  excuMd  from  toll ;  but  says  the 
writ, '  Dam  tamen  roerchandizas  aliquas  non 

*  oapercitat  de  iisdem.'  It  shews,  that  then  they 
ftU  under  another  consideration.  If  one  man 
wrongs  another  man  of  bis  goods,  here  an  ac- 
tion St  trespass  will  He :  But  if  a  merchant's 
goods  be  taicen  upon  or  beyond  the  seas,  there 
aiHt  be  a  writ  of  reprizal  to  obtain  satisfac- 
tioo;  the  Pari.  Roll.  3  Ed.  1.  M.  19.  in  Ar- 
ditvi  Tunis  Londini,  where  the  bailiflfs  of 
Southampton  are  commanded  by  writ,  *  quod 

*  ofOBOB   Mercatores  LeoiUcnses    ad    partes 

*  An^ie  accidentes  per  bona  Sc  cateln  sua 
'  difltrugantnr  secundum  Legem  Mercatoriam 

*  ct  oonsnetudinem  regni,   ad  satisfaciendum 

*  Mercatoribus  Florcntinis,  &c.'  Where,  by 
the  way,  observe,  that  Lex  ATercatorioy  which 
^tfllvs  from  the  ordinary  common  law,  is  said 
to  bmOmsHttudo  refiru  Anglie  ;  by  which  we 
nay  observe,  that  foreign  merchandizes  and 
trades  differ  from  others  in  the  eye  of  law, 

by  the  allowince  of  common  law  itself. 
Soveral  acts  of  parliament  have  been  also 
Ibr  the  more  speedy  recovery  of  debts 
eootracted  for  merchandizes,  as  the  statute  of 
B«rmal,  tba  statute  di  M$natQri^»^  and 


the  statute  vicesimo  septim.  Ed.  3.  cap.  2. 
amongst  other  things  it  is  enacted,  *  That  for 

*  merchandizes  taken  awa?,  the  party  shall  be 

*  arrested,  and  speedy  and  readv  process  shall 
'  be  against  him  from  day  to  3ay,  and  from 

*  hour  to  hour,  according  to  the  law- merchant, 

*  and  not  at  the  common  law.'  So  .the  statota 
for  erecting  ti:e  court  of  insurance,  designed  for 
the  speedy  ease  of  merchants,  has  left  the  deter- 
mination accordinficto  the  law  of  merchants ;  and 
therefore  hath  ordered  the  judge  of  the  admi- 
ralty court  always  to  nresimi  in  those  commis- 
sions. By  all  which  I  think  I  may  fairly  con  - 
elude,  thore  is  a  great  difference  allowul  of, 
betw^n  the  inland  and  foreign  commerce, 
and  that. 

2.  I  shall  endeavour  to  prove,  that  the  li- 
berty of  fureijpi trade  maybe  restrained. 

And  here  1  must  premise,  that  as  at  first  all 
things  were  promiscuously  common  and  undi- 
vided to  all,  so  the  free  exercise  of  this  nniversat 
right,  was  then  instead  of  property  ;  but  at 
soon  as  the  number  of  men  mcreased,  and  ther 
found  by  experience  the  inconveniency  of  holdf^ 
ing  all  things  in  common,  things  were  re- 
duced into  property  by  agreement  and  compact ; 
either  express,  as  by  partition ;  or  implied,  by 

*  premier  occupancy. 

Alter  this  government  was  established,  and 
laws  were  made,  even  for  the  ordering  thoaa 
things  to  which  no  man  had  any  right ;  as  ibr 
example,  deserts,  places  uninhabiteo,  islands  m 
the  seas,  wild  belrts,  fishes,  and  birds ;  the 
fiyrmer  were  usually  gained  and  disiKMcd  of  by 
him  that  had  the  sovereignty  over  tne  people  ; 
the  latter,  by  him  that  had  the  dominion  over 
the  lands  and  waters,  who  might  forbid  others 
from  hunting,  fishing,  &c. 

And  in  virtue  of  this  universal  law,  his  ma- 
jesty and  his  predecessors  have  alwa}'s  dis- 
posed of  the  several  plantations  abroad,  that 
have  been  discovered  or  gained  by  any  of  their 
subjects,  and  may  do  for  the  future,  in  case  anT 
other  be  discovered  and  acquired.  For  thougu 
the  laws  of  nations  can  command  nothing 
which  the  law  of  nature  foibids,  yet  they  may 
bound  and  circumscribe  that  wnich  the  law 
of  nature  leaves  free,  and  forbid  that  which  na- 
turally may  be  lawfiil.  Now  to  apply  this  lo 
our  present  purpose  of  trade  and  commerce, 
Mr.   Williams  quoted  that  common  saving, 

*  Commeroia  debent  esse  libera ;'  from  wnence 
he  infers,  that  by  the  law  of  nature  and  nations, 
the  sea  and  trade,  and  traffic  ought  to  be  as  firee 
as  the  air  :  and  for  that  he  has  cited  *  Orotius 

*  de  Jure  Belli  ac.  Pacis,  cap.  3.  Welwood'ft 
Abrid^m.  of  the  S€«-laws,  in  his  epistle  to  the 
lord  Admiral ;  <  Grotiusdc  Man  libero,' where 
he  says,  *  Mare  &  littora  Maris  Jure  Gentiuia 

*  sunt  communia.  Britton,  cap.  33.    I>e  pur- 

*  chas.  le  mere  5e  1e  air  sunt  thores  Common ; 

*  Sir  John  Bnrrough  his  soverei^ty  of  the 

*  seas  ;  Baldua  de  remm  Domiuis.*  But  I 
think  none  of  those  books  can  warrant  his  con- 
closu>n ;  (or  sorely  that  expression. '  Commer- 
'  cia  sunt  libera,'  cannot  possibly  be  nnder^oQd 
in  such  a  litfral  seMt,  That  every  man  ia 
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«fery  ntiaii  sbould  be  ut  liberty  to  trade, 
eitlier  \m  what  ouuimodities,  or  to  what  place, 
or  at  wliat  time  aoevcsr  he  shall  think  tit.  For 
1  took  it  to  be  gniDted  by  all  that  ai^ued  tor 
the  defendant,  that  trade  "ami  conimercc  mast 
be  iubject  to  some  laws;  ami  Cirotiiu,  id  his 
book*  de  Mari  liberu,'  propoi»rs  this  maio  desi^p, 
lo  prore,  that  any  oiie  niitiou  h:  •!  not  power  to 
hinder  another  natioo  tVoiu  true  coDiroeroe  ; 
and  that  the  feipaninrds  therefore  had  uu  right 
to  prohibit  the  Dutch  from  trading  into  such 
pnrtf  of  the  Indies,  wboreol'  the  Spaniardsi 
were  not  poaacwed,  upon  pretence  that  thev 
had  the  dominion  oftlioae  aeas  :  ^  Internes  ft 

*  Hiapanos,'  saya  be«  *  hsc  controreraio  est, 

*  sitne  immensum  et  Tastum  marc  regni  unius 
*•  nee  mnritimi  a  oes&io  ?  Popiilone  unquam  jus 

*  sit  Toleutes  pofinkw  prohibere  ne  ▼endant,  ne 
^  permutent,  ne  denique  eommeiait  inter  sese.' 
And  fur  the  benefit  of  hia  countr^'men  he  doth 
therefore  assert, '  lioerc  cuivia  genti  qiiaravis 

*  alteram  adire,  cumque  ea  nespotiarc;*  nhich 
taking  that  to  bo  true,  which  oy  the  law  of 
nations  is  oertainly  otherwise,  yet  nothing  can 
be  inferred  limn  thence,  but  only  the  qiie<9tion 
of  conuMTCO  between  oue  nation  and  another. 
And  how  that  waa  before  leagues  and  treaties 
were  made,  little  may  perhaps  be  found,  as 
Mr.  Attorney  well  obserTed,  besides  the  laws 
of  hospitality,  which  do  not  give  any  demand- 
nUe  right ;  but  surely  Grotnis  there  hath  no 
puticolar  respcci  to  partionhr  subjects  of  this 
or  any  other  nation,  how  hx  the  aupreme 
power  of  any  nation  may  erect  a  aociety  of 
fradoto  a  oertain  place,  and  for  certain  com- 
BMiditics,  ezcluiive  of  all  other  subjects  of 
^eir  own. 

And  that  plainly  oppean^  botli  from  the 
oeope  of  hia  book,  aaalso  for  that  foraereral 
yoars,  both  before  and  at  the  time  of  publishing 
that  traatisB,  the  Dutch  East-India  Company 
waa  eatahlishod ;  which  I  shall  have  farther  oc- 
casion to  diwxMine  of  by- and- bye. 

Aa  for  Wehrood'a  Epistk,  1  haio seldom  oh- 
oerrcd  that  epittki  have  been  citad  in  West- 
aainslar*ball  as  nytboritiea :  yet  suppoting  it 
4o  be  ao,  that  all  loyal  anljeota  ahall  have  then- 
potitiooa  granted  lo  aafoty  and  security  iu  their 
Xnde ;  1  snppoao  Wdwood  little  dreamt  of  in- 
Isrlopera,  when  bo  talked  of  k»yal  subjects;  if 
it  oan  bo  meant  only  of  auoh  who  may  trade 
by  low,  thaftis  to  beg  the  quoaiion  in  respect  of 
tho  plaintilf  and  defendant.  As  to  that  of  Brit- 
ton,  that  the  sen  is  oommoui  it  is  answered  hv 
what  hath  boon  said  befoi% ;  and  Welwood, 
paga  66,  saya,  that  by  commune  or  publicum, 
IS  meant  a  thing  common  for  the  use  of  any 
one  sort  of  peojde,  aooording  to  that  saying, 

*  Roma  Communis  Fatria  est,'  bat  not  fur  ul 
of  all  nations ;  Welwood,  page  HQ.  That  pas- 
oage  of  Burrougb  is  only  oboerved  to  prove 
the  lunges  prerogatiTO  within  the  four  seas ; 
and  though  Mr.  Williams  would  hare  inainii- 
atod,  as  it*  tbe  sturgoona  and  other  great  iish, 
and  wrecks,  and  the  like,  bad  come  to  the  king 
by  tho  Stat,  of  17  fi.  S,.o.  8,  that  act  waa  bnt 
Adoolantm  oCtbo  cowmon  kw ;  for  ho  bad 


it  by  the  ri(rht  of  his  prerogatire ;  PlowdeB*«i 
Commentnrit!!!.  iu  tlie  c:ise  of  Miuus  ;  CJoke  6. 
Sir  Heury  Couvtable's  case;  thew  thiugs  were 
rested  in  the  king  by  his  prerogatiie  by  the 
coinuinn  law.  Vet  i  cannot  but  obaerre,  that 
the  treatise  of  Afare  /JAcraai,  on  which  Mr. 
Williams  so  much  relies,  was  cratlily  writ,  to 
overthrow  the  king's  preitigative  in  tliat  bene- 
ficial  part  thereof,  relating  to  the  fishing  on  tbt 
English  coasts ;  and  contains  a  pUin  pracla- 
iiiation  for  all  persons  of  any  nation,  indilfor- 
ently  tn  fish  in  all  kinds  of  seas ;  for  says  cap. 
.5,  fol.  10.  '  Quie  autem  navigationis  «K)em 
^  Piscatns  babenda  est  ratio,  ut  itimmunia  ma* 
'  neat  omnibus.'  And  herein  tliougli  Mr.  Wil- 
liams itttends  to  make  gtMd  tlie  prsmiaet,  1 
presume  that  Mr.  PoUexfen,  that  aigiH^d  on 
the  saroeskle,  baa  a  greater  concern  for  biO 
friends  in  the  West,  than  tojoin  with  him  tn 
make  goo«l  that  oonclusion.  And  before  I  go 
ofTfrjw  tliis  point,  I  think  it  not  amisa,  the 
better  to  dear  the  way  to  my  concluaioii8>  to 
give  some  instances  wherein  oilier  nations^  ip 
well  as  our  own,  have  not  only  thought  it  legal, 
but  necessary  fbr  their  several  uubiic  advan- 
tages, tn  put  restrictiona  uoon  traJe,  and  did  not 
thmk  it  injurious  to  natural  equity,  and  the  free- 
dom of  mankind,  so  much  dttoooraed  of  on  the 
other  skle.  To  give  some  fowinslanoes;  'Vi- 
'  demna  Jura  Commerciorum,*  saya  Bodin  de 
Repub.  lib.  7.  '  non  solum  omnibus  popiilorum 
principumque  inter  sc  convcotis,  verum  ctiam 
singularum  Statutaa,'  &c.  And  afler  ho  has 
enumerated  the  compacts  for  tiade  between  tho 
Pope  and  tho  Venetians,  between  the  ciliacao 
of  tho  Hans  towns,  and  tlie  kings  of  Kogfand, 
Franco,  and  Spain,  and  sereral  other  countries ; 

*  I  Hi,'  says  he,  *  inter  sp  Cominercium  mnlliB 
<  modis  personam m,  mercium,  looorum,  tem- 

*  porum  atque  oinni  aha  ratione  coarctaranL* 
So  ia  Marguardiis,  fbl.  165,  and  Buchanan  in 
his  7th  book  de  Rebuu  Scoiite ;  and  in  all  coun- 
tries, the  importation  and  c'X|M>rtation  ofaome 
oommodities  areprohibited,as  salt  from  France, 
horses  from  othfsr  countries,  woiil  from  beooo. 
In  whomaoerer  that  power  of  restraint  does  re- 
main, the  iiower  of  liceasini;  aome,  and  re- 
straining of  others,  surely  does  also  remain  hj 
parity  of  riAson ;  but  of  iliat  more  by-and*bye. 
And  aM  Air.  Attorney  diJ  tnily  observe,  npon 
peniaai  of  th<t  Ktatuteh  that  an.>  unw  in  print  re- 
lating U>  trade,  the  parli^.nients  have  in  all  ajpaa 
eron  to  this  king's  reigu,  aiiice  his  resloiatii«a 
thought  fit  to  make  more  laws  to  proluM  Ib- 
reigu  trade,  than  to  increase  it;  aa  \ioMag 
upon  it  more  advantageous  to  the  oommoa 
weal.  And  thus  having  observed  thatodbor 
nations,  as  well  as  we.  Gave  not  only  thought 
it  legal,  but  necessary,  to  make  Uws  for  tbe 
restraint  of  trade ;  anSI  therub y  thought  they 
did  no  injustice  to  the  liberty  isi  mankmd  i 

3. 1  proceed  to  the  next  sti>p.  I  shall  tbove- 
fore,  thirdly,  endeavour  to  prove,  that  foioign 
trade  and  comroeroe,  being  introduced  by  tno 
laws  of  nations,  ought  to  be  governed  and  ad- 
judged aoeordbiy  to  those  Uws  ;  and  I  do  not 
know  of  any  itotnte  or  book  of  tho  iMonn 
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navi^tion,  leagues,  truces,  embassies;  nay 
eTeo  iu  the  case  at  the  bar,  the  stopping  of  the 
delcndant's  ship  by  an  admiralty  prucess,  was 
ietl,  by  the  opinion  of  all  this  court,  and  after- 


law  BOW  in  print,  that  doth  oppose  this  asser- 
UOB.  Coke  3  Inst.  fbl.  181,  m  the  inanrin, 
cUedby  the  defendants  counsel  at  the  bar: 
*  Commercium,'  says  he  *  Jure  Gjentinm  esse 


*  debet ;'  nay,  it  is  the  express  text  of  Ian-,  <  ex  .  wai-ds  by  the  courts  of  Common  Pleas,  and 

*  Jure  Gcntmm  Commercia  sunt    instituta:'  j  Exchequer,  to  be  deculed  in  the  admiralty; 
which  beiuff  laid  down  as  undeniably  <rue,  and  |  and  by  virtue  of  a  process  out  of  that  court,  his 

I's  counsel ;  j  ship  in  detained  Uiis  day.     And  as  I  said,  that 


■o  ailmitted  to  be  by  the  defendant      

1  would  inter  from  theuco,  since  commerce  and 
traffic  are  founded  upon  the  law  of  nations  by 
the  natural  reasons  of  things,  all  controversies 
arising  about  the  same,  shall  be  determined 
by  the  same  laws,  especially  where  there  is 


court  proceeds  aecunJiiig  to  the  law  of  nations, 
and  the  matters  before  specified  are  not  to  b« 
conirouled  by  the  rules  of  the  common  law. 

Aud  if  customs  make  a  law,  then  the  custom 
of  ijutioiis  is  surely  the  law  of  nations ;  which 


oo  positive  and  express  law  m  that  country  |  brin^  oie  to  my  next  particukir,  which  is  th# 
where  such  contro? ersies  do  arise,  to  detenniue    mam  thing  upon  which  this  cause  will  turn. 


diem  by:  and  Mr.  Williams  seems  to  allow, 
that  there  are  no  such  laws  in  this  kingdom ; 
lor  he  thinks  that  the  controversy  now  be- 
fore us,  is  not  to  be  decided  but  by  pariia- 
ment. 

All  other  nations  have  enovemed  thcms4;Ues 
by  this  principle ;  and  Ujion  this  ground 
stands  the  c«)urt  of  admiralty  in  this  kin<)[dum, 
viz.  Tbat  there  might  be  uniform  judgui.futs 
Ifiven  there  to  all  other  nations  in  the  word,  in 
causes  relating  to  commerce,  navigation  and 
the  hke.  And  in  as  much  as  the  common  aud 
statute  laws  of  this  realm  are  too  strait  and  iiar  - 
ruw  to  sfoveru  and  decide  diflereiices  arising 
about  tureign  commerce,  and  can  never  l)w 
thought  to  hear  any  sort  of  proportion  to  the 
universal  law  of  all  nations,  as  the  interests  of 
all  forci^  trade  do  necessitate  tlicm  to  contend 
lor;  it  will  liccumeusthutai-ejudgt*sin  West- 
minster- hull,  for  the  better  determining  this 
case,  til  olisiTve  the  nieiliods  used  by  our  pre- 
decessors  in  determiniitg  such  like  ciiuses,  and 
take  notice  of  ihi:  law  uf  natiims. 

The  coniuion  law,  by  Rcvtral  authorities  1 
cited  bflbif*,  takes  noliix'  of  the  lau -merchant; 
and  as  the  bonk  of  Kd.  4.  bi^tbre  citetl,  sa\s,  it  is 
port  of  the  liiu*  of  nations,  and  h-avcs  the  do- 
iNinination  t<i  bu  accoidin^  to  th;U  law  ;  the 
several  arts  of  parliami  iit  I  iH'fore  cited,  make 
a  paiticulur  provision,  that  matters  of  this  na- 
ture should  be  detcrmiiieil  according  to  the 
law -merchant,  which  is  ]iart  of  the  law  of 
nature  and  nations ;  and  is  universal,  and  one 
and  the  same  in  all  counliies  in  the  world.  And 
tberelbre  Cicero  s|icaking  of  this  law,  says, 
*  Noil  ciit  alia  Lex  Romce,  alia  Athenis,  alia 
'  Banc,  alia  postliac ;  sed  et  inter  omnes  gentes 
^ctoiuiii  tempore  una  eademquc  lex  obtinebit.' 
And  I  the  rather  thought  myself  obliged,  more 
iadtistriously  to  search  into' the  law  of  nations. 


Thereftbre,  4thly,  I  cn>nceiye,  that  both  by 
the  Uw  of  nations,  and  by  the  comnvm  htw  of 
£ngland,  the  regulation,  restraint  anil  gnvem- 
ment  of  Ibreign  trade  and  commerce,  n  reck- 
oned '  inter  Jiua  Regalia/  i.  e.  is  in  the  power 
of  tiie  king:  and  it  is  his  undoubted  preroga- 
tive, a:id  is  not  abridged  or  controuled,  by  any 
act  of  parliament  now  in  force. 

This  questi<m  is  not  conoeming  the  eonte- 
queiices  of  this  power,  or  any  iaeonvenicnciea 
that  may  happen  thereupon,  because  upon  in- 
conveniences arising,  the  king  is  to  be  suppli- 
cated to  redress  them:  which  I  shall  farther 
take  notice  of,  when  I  come  to  answer  the  por-- 
ticular  objections  mai le  against  this  ifrant 

*  Commerciorum  Jura  sunt  prinlegiata,  ao 

*  non  nLsi  iisi  concesaa  qui  exerccndoruin  Mer- 

*  catorum  licentiom  principis  imiuitu  et  outho- 
*•  ritate  meruerunt,'  is  the  very  express  text  of 
the  civil  law ;  and  so  is  Carpzovius,  Const,  n. 
5.   llodinus  de  Republicu,  lib.  1.  c.  7.  says, 

*  Quw  taiuetsi  Jure  Gentium  esse  videantnr 
'  pndiibere,  tameti»i  sgepe  a  Principibus  vide- 

*  mus.'  And  in  c.  6.  quoteil  by  Mr.  Attorney, 
That  the  laws  of  commerce  are  containetl  m 
the  particular  compacts  and  agreements  t>f 
princes  and  people.  So  Halmasius,  pair.  '^j^. 
'  l^ercatura  est  res  indiffercms,  in  qua  .vla- 
*■  gistratus  vel  in  vetando  vel  permitloiirto  suam 

*  pro  Commodo  Riipublicfe  potest  iuiponere 
*•  autboritatem.'  hw  Oarpzovius,  a  famous 
German  lawyer,  in  his  decisions,  lib.  decis. 
105.  N.  13,  &  14.  '  Exempla  hand  rara  sunt, 
*'  ubi  Privilegio  et  Edicto  Principis  comroerda 

*  ad   certas  personas  oertave  loca  restringere 

*  videmus.'  These  rules  and  principles,  as- 
serted to  be  the  laws  of  nations,  agree  with  the 
principles  of  our  laws.  Mr.  Attorney,  in  his 
argument  in  this  cause,  cited  (nany  records  and 
pivccilents  to  make  good  this  assertion ;  which 


Ibe  better  to  enable  me  to  give  judgment  in  |  I  think  he  did  with  great  deamess.  I  there- 
this  case  ;  the  consequence  whereof  will  afiect  fore  will  content  myself  with  as  few  of  them  oa 
the  king^s  subjct'ts  in  all  parts  of  the  world ;  and  ;  I  can  ;  and  only  remind  you  of  such  as  I  think 
I  was  minded  tiirrreof,  particularly,  by  my  lord  j  absi>lui«.'!y  necessary  to  make  good  my  aster* 
chief  haron  Fleming,  m  th«!  giving  judgment  j  tmu,  which  i  will  do  by  tliese  steps.  I  oon*- 
cf  the  great  case  of  Uates.  abo!it  tlip'inip(R>ition  ,  cvnu  the  kiu^  had  an  absolute  power  to  forbid 
■pon  currants,  Lune,  fol.  Sr^  and  does  not  only  j  forci^ers,  ^vuether  merchants  or  others,  froai 
nrm  it  as  necessary,  but  the  common  prac-  ,  coming  within  his  dominions,  Itoth  in  times  of 
"'  esof  all  jwli^es,  inallaces.  war  aud  in  times  of  peace,  according  to  his 

Do  not  we  leave  the  dotoniiination  of eccle-  ntyal  will  and  pleasure;  and  therefore  gare 
mistical  caus-js  to  be  derided  acconlius  lo  thti  safe  •conducts  to  merchants  strangers,  to  come 
•edesiastical  laws ;  foreign  matters^  mjitterf  of  j  in,  in  all  agtSy  and  at  his  phwsure  commondtd 
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them  out  agiin,  by  his  prodmmation  or  order  of 
eoDDcil ;  of  which  there  is  no  king^s  reiipi 
wiUiuiit  many  instances.  And  the  statute  of 
Mag.  Chait.  c  90.  so  much  insisted  on  by  the 
defendant's  counsel,  is  but  a  {[feneral  safe-con- 
duct ;  *  Onmes  Mircatores  nisi  publii^  ante 

*  prohibit!  fuerint,  habeant  salTum  et  socuram 

*  conductum,  bcc.  Where  by  the  bye  I  must 
ebMrre,  that  Mercatores,  says  my  lord  Cuke,  in 
bis  comment  upon  the  cliapter,  is  only  intendinl 
of  merchant'Stran^rers ;  lor  1  cannot  fintf,  that 
IB  those  days  an  v  of  the  subjcrts  of  this  king- 
dom did  apply  themscl^'es  to  tbrelfiru  trade ;  or 
at  least  the  trade  was  not  so  constderable,  as  to 
be  taken  notice  of  in  any  book  of  rrcord  thnt  f 
can  meet  with.  And  betbrc  tlie  mukinff  of  that 
statute,  ray  lord  Coke,  9  Inst.  fbl.  67.  dues 
agree,  that  the  king  might,  and  did  pn»hibit 
strangers  at  his  pleasure :  but  lie  conceives, 
and,  with  srrrat  resnect  be  it  spokiHi  In  bis  me- 
morv,  I  think  without  any  colour  ol*  reason, 
wonhl  make  these  words,  *  nisi  public^  prohi- 
'  beantur,'  to  intend  only  a  niohibition  by  par- 
liament ;  and  bis  reason'is,  m  that  it  concerns 
the  whole  realm.  Now  did  the  coming  in  of 
strangers  concern  the  realm  dier  making  of 
the  act,  more  than  it  did  before  ?  surely  no. 
Doth  not  the  power  of  making  war  and  peace, 
ahsolutely  belonqr  to  the  king  by  his  preroga- 
tiTc?  And  is  not  that  of  puMic  ooocein  to  the 
kingdom  ?  And  is  not  the  prohibitioa  of  strangers 
a  mttnral  dependant  upon  that  prerogative?  If 
Che  word  public^  there  had  been  out,  there  had 
been  no  cobur  for  tbat  conceit ;  and  surely  the 
king's  prodamatiou  will  make  the  matter  as 

fublic  as  an  act  of  parliament  can  do :  nay,  and 
may  say  more,  for  acta  of  parliament*  anci- 
ently were  made  public  by  proclamation ;  for 
in  our  books  we  liave  many  instances  of  writs 
directed  to  shcrifl*s  of  counties,  to  cause  acts  of 
parliament  to  be  published  bv  proclamation ; 
and  so  was  the  coustunt  ancf  ancient  usage. 
And  is  it  not  more  naturxd  for  strangers  tliat 
are  abroad,  to  take  notice  of  the  king's  public 
edicts,  which  are  known  to  be  of  great  import- 
ance in  all  countries,  more  than  tliiy  would  of 
an  act  of  parliament  that  afTects  tlio'kiiit^'s  own 
duniinions  only  ?  Besides,  it  a|>|>ear8  ini»rv  ini- 
|»ertiuent,  if  you  turn  those  words  into  a  Pro- 
viso ;  and  then  it  will  amount  tu  no  more  in 
plain  Englibli  timn  this,    *  pruvi«1od  thnt  this 

*  law  shall  coutinne,  except  it  hf  horeitflcr  rc- 

*  pealed;'  which  surely  %rould  he  very  ridi- 
ealous. 

Mr.  Attorney  and  Mr.  fikdicitor  )»oth,  in 
their  arguments,  qnote<l  sseveral  rcconls  and 
precedents,  where  the  k'uig,  in  all  timi^  a(^ 
the  making  of  tliat  act,  did  pruhit»it  strangers 
from  coming  in,  and  did  command  th'*ni  out 
wheu  they  wore  h«!re,  at  pleasure.  I  shall 
not  trouble  you  with  the  re{>etitiou  of  thr  re- 
cords, for  tliey  were  many;  nay,  tbn  kincr, 
when  ads  of  ^tarliament  had  prohibiteil,  did 
grant  sale- conduct ;  and  of  that  sort,  in  Rolls 
Prerogative,  180.  you  will  find  several  in- 
•tances ;  and  in  the 'several  acts  of  parliament 
«itod  by  Mr.  Attorao}',  to  coaim  the  king's 


prerogative,  as  to  safe  conducts,  it  doth  appear. 
Hydertin.  fol.  411.  it  is  said,  that  the  king  by 
the  common  law,  might  prohibit  tlic  importa* 
tion  of  foreign  goods ;  and  whoever  actetl  against 
such  prohihition,'forteited  his  ship. 

The  king  might  prohibit  any  of  his  subjects 
from  going  beyond  the  seas  "at  ideasure,  and 
recall  tliem  again  as  he  thought  ht;  and  that, 
as  1  have  said  before,  without  giving  any  rea- 
8(Hi.  The  bi>oks  of  Fifsherbert's  N.  B.  and 
liegihter,  before  recited,  make  this  evident. 
Mr.  Altonj4>y  indeed  cited  many  instances 
wherein  the  Kings  had  made  use  of  their  pre« 
rogatives,  as  7  Kd.  2.  M.  10.  QuadrageainM 
Kd.  3.  M.  24.  Stat.  5  R.  cap.  2.  which  confirms 
it,  3  Instit.  179.  Viccsimo  (|uinto  Ed.  3.  M.  10. 
with  many  more* ;  and  iiHleed  I  think  it  was 
not  denied,  but  that  alter  a  prohibition,  it  was 
an  offence  admitted  of  by  the  defendant's  conn- 
sel  for  any  subjects  to  go  beyond  the  seas,  Dy. 
166  and  296,  agrees  it. 

And  that  is  sufiicicnt  fur  the  present  purpose, 
tliere  being  a  proliibition  in  the  charter  in 
question,  to  all  persons  tbat  are  not  there  men- 
tioned. What  influence  the  king's  prero* 
gative  must  necessarily  have  upon  (oreign 
trade  and  commerce,  appears  by  bis  fivqnent 
grantifig  letters  of  mart  and  reprisal :  These 
are  not  allowed  of  by  the  law  of  naturei  civil  or 
common  law ;  for  tnereby  no  man  is  bound  k^- 
another's  act,  without  hb  consent,  but  by  the 
general  consent  of  nations,  *  hnmana  neoesai* 
*  tate  ezigente.'  The  king  only  has  the  power 
of  making  leagues  and  tnices  witili  foreign 
princes,  upon  which  only  all  foreign  trade  does 
depend ;  and  those  leagues  are  made  upon  such 
tenns  and  conditions,  and  under  such  limita- 
tions, as  both  princes  think  fit :  Many  instances 
to  this  purpose  were  also  cited  by  Mr.  Attor- 
ney, to  which  I  refer  myself;  and  the  differ- 
ences that  arise  from  merehants  beyond  the 
seas,  arc  to  be  determined  according  to  those 
leagues,  and  cauuot  be  decided  by  the  munici- 
pal laws  of  this  realm,  which  cannot  be  put  in 
execution  in  foreign  parts. 

Fourthly,  The  king  is  absolutely  master  of 
j  war  and  peace ;  which  he  could  not  be,  in  case 
j  he  had  nut  a  power  to  lay  restnint  upon  his 
j  own  subjects  in  relation  to  foreign  commerce ; 
since  co  ipso,  that  war  is  {nticlairaeii,  all  piibKc 
commerce  is  prohibited :  and  the  counsel  that 
argpaed  for  the  defendant,  admitted,  That  the 
king  might  prohibit  bis  subjects  to  go  or  trade 
beyond  the  seas  in  cases  of  wars  or  plagnes. 
How  strangely  preposterous  then  would  it  be 
ibr  a  man  to  imagine,  that  the  king  should  have 
an  absolute  power  of  war  and  peace,  and  yet  be 
denied  the  means  to  preserve  the  one,  and  pre- 
vent the  other !  Is  not  tbat  therefore  the  great 
reason  why  the  king  is  at  so  gr?at  expence  ui 

*  Rolls  Abr.  3.  fb.  «14.  The  Commottt 
pray  leave  to  export  and  import  foreign  goods 
at  their  pleasure,  except  goods  of  the  ataplev 
notwithstanding  any  proclamation  to  the  con- 
trary. Reap.  Le  Roy  voet  estre  advise  par  w&m 
Cnanifil 
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Biaintainiiig^  ambasBadora  and  enfoya  in  all  tlie 
trading  parts  of  the  world,  whhoot  whicb  we 
•Ikhim  be  in  a  perpetual  state  of  war  ?  would  it 
nat  be  monstrous,  that  when  the  kin^f  is  entered 
into  lea;;ne  with  any  sorerei^n  prince,  in  a 
natter  m  trade  wery  ad?antag^usto  bis  people, 
to  have  it  in  the  power  of  any  one  of  his  sub- 
iaels  to  destroy  it  ?  As  for  instance,  suppose  a 
Mague  between  our  king  and  the  emperor  of 
Morooeo,  for  a  trade  to  Tanker,  were  made 
upon  eondition.  That  no  En^ish  ship  coming 
thare  for  commerce,  should  be  above  a  hundred 
toB,  and  a  fleet  of  merchant  ships  within  that 
condition,  were  in  port  at  Tangier ;  and  Mr. 
Sandys,  with  ttic  same  obstinacy  as  he  seems 
to  appear  in  this  case,  ahooM  have  gone  with  a 
•hip  of  above  a  hundred  ton  to  Tangier ;  that 
irodM  have  been  an  absolute  breach  of  the 
league ;  we  shonid  have  been  immediately  in  a 
•tate  of  war,  the  merchant-ships  and  goods 
nbaolutely  forfeited  to  the  emperor  by  the  law 
of  nations,  and  they  and  their  fkmUies  ther^y 
undnne,  without  any  remedy,  till  Mr.  8and3rB 
should  be  pleased  to  return  into  England ;  and 
also  bring  with  him  an  estate  sufficient  to  make 
them  a  reoompence:  and  then  also  perhaps  it 
wouM  be  difficult  to  contrive  such  an  action  in 
oorlaw,  to  compel  Mr.  Sandys  to  do  it.    Be- 
sides^ the  king  has  no  other  way,  if  his  ambas- 
sadors and  ministers  in  foreign  parts  cannot 
pRevnil  that  riff  hi  should  be  done  to  his  sub- 
jedo;  or  if  Mr.  Handy 's  interloping  ship,  and 
•M  ils  cargo,  had  been  wrongfully  taken  away 
from  him  by  any  foreign  prince,  but  by  the 
king's  deetonng  or  a  war,  and  compelling  them 
fo  make  restitution  by  force ;  the  consequence 
whcteof  will  affect  more  tlian  foreign  traders, 
who  would  be  then  concerned,  both  in  their 
persons  and  purses ;  and  it  would  be  very  hard 
for  all  the  king's  suhjects  to  lie  under  the  bnr- 
tben  and  charge,  and  the  profits  and  advan- 
tages accrue  only  to  a  few.    And  here,  by  the 
way,  I  think  it  not  improper  to  take  notice  of 
an  objection  that  was  made  by  the  defendant's 
counsel,  of  the  unreas«>nablenc88  that  the  king 
should  be  entrusted  with  this  prerogative :  for 
as  well  as  lie  may  restrain  persons  trading  to 
the  indies,  he  may  also  restrain  them  from 
trading  into  any  other  part  of  the  world.    The 
very  objection  seems  to  carry  an  unsavoury,  as 
well  as  unreasonable  mistrust  in  a  subject  to  his 

Crinee.  For  as  it  is  a  maxim  in  our  kw,  the 
ing  cannot  be  presumed  to  do  wrong ;  and  1 
am  sure  the  constant  practice  of  our  present 
king  has  not  given  us  the  least  umbrage  for 
sucn  diffidence;  and  I  think  I  may  truly  say, 
we  are  as  safe  by  our  prince's  own  natural  in- 
clinations, as  we  can  be  by  any  law  in  this  par- 
ticular. The  king  has  the  absolute  |»ower  of 
pardoninr  all  offenders  by  his  inherent  prero- 
gative, wnich  an  act  of  parliament  cannot  de- 
prive him  of,  the  case  of  murder  is  a  full  in- 
stance of  that ;  nor  was  that  prerogative  ever 
disputed  in  any  age,  though  never  so  trouble- 
some ;  saving  in  tnat  single  case  of  the  earl  of 
Danby,  and  that  without  any  reason,  that  I 
eouVl  ever  hear  of .    la  it  therefore  lo  be  ob- 


jected and  presumed,  that  the  king  will  pardoA 
all  the  traitors,  muirderera  and  robbers,  and 
other  felons,  and  make  ose  of  bis  prerogative 
to  let  all  malefactors  escape  ? 

The  king  is  the  fountam  of  honour,  as  w^ 
as  of  justice,  and  in  virtue  of  that  prerogative, 
may  ennoble  as  many  of  his  subjects  as  he 
pleases ;  and  thereby  exempt  tliem  from  ar* 
rests,  and  other  common  processes  of  the  law, 
by  means  whereof  men  do  more  speedily  re- 
cover their  just  debts,  and  have  redress  for  inju- 
ries. Is  it  therefore  to  \te  presumed  the  kmg 
will  make  such  a  glut  of  noblemen,  because  be 
may  do  it  ?  And  as  this  is  against  bis  inclbia- 
tion,  so  ccTtainly  it  is  aeainat  his  interest,  tp 
make  such  grants  as  tne  defendant's  comisel 
seem  to  tear ;  for  it  is  more  for  the  king's  be- 
nefit than  it  can  be  for  bis  subjects,  the  ^reatar 
the  importation  of  foreign  ooromodities  is ;  for 
from  thence  arise  his  customs  and  imfiositioiis, 
those  necessary  supports  of  the  crown:  ami 
tlierefbre,  in  some  sense,  the  king  is  the  onl/ 
person  truly  concerned  in  this  question ;  fat 
this  island  supported  its  inhabitants  in  aanjr 
ages  without  any  foreign  trade  at  all,  having 
in  it  all  thin^  necessary  for  the  life  of  man. 

'  Terra  snis  contents  bonis,  non  indiga  mer- 
cis,'  says  the  poet.  And  truly,  I  think,  if  et 
this  day  most  of  the  East- India  commodities 
were  absolutely  prohibited,  though  it  might  be 
injurious  as  to  the  profit  of  some  few  traders,  it 
would  not  be  so  to  the  general  of  the  iahsM* 
tants  of  this  realm.  Ana  therefore,  as  I  have 
offered  these  few  instances  to  pro^  the  king 
should  have  such  a  prerogative ;  in  the  next 
pUce  I  come  to  shew,  that  the  kings  of  Eo^- 
iand  have  exercised  this  their  prerogative  m 
all  ages:  and  as  the  king  has  the  nowerof 
restraint  of  the  foreign  trade,  so  he  is  only  judge 
when  it  is  proper  to  use  that  power,  which 
seems  plainly  to  be  for  the  same  reason.  And 
I  think  Mr.  Williams's  remark  of  the  difficult 
oftliis  case,  that  it  should  necessitate  the  king 
to  call  a  parliament  to  assist  him  with  pawer  to 
determine  this  question,  is  not  to  be  passed  bj 
without  some  olMien'stion. 

God  be  praised,  it  is  in  the  king's  power  Is 
call  and  dissolve  parliaments,  when  and  hoir 
he  pleases ;  and  he  is  the  only  judge  of  theee 
Aniua  Regni,  that  he  should  think  tit  to  ooiir 
suit  with  the  parliament  about.  And  Mr.  Wil- 
liams would  do  well  to  save  himself  the  trouble 
of  advising  the  king  of  what  things  are  fit/for 
him  to  consult  with  his  parliament  about,  until 
such  time  as  he  be  thereunto  called.  But  it 
hath  \ieen  too  much  practised  at  this  and  other 
bars  ill  VVestmiuster-liail,  of  late  years,  to  cap* 
tivate  the  Lay -Gens,  by  lessening  the  powW 
of  the  king,  and  adrancing,  I  had  almoKt  said 
tlie  prerogative  of  tlx*  |HK>ple :  and  from  hence 
comes  the  iniuiy  mischiefs  to  the  king's  sub- 
jects in  parts  abroad,  by  making  the  power 
of  the  king  thought  so  inconsiderable,  as 
though  he  were  a  mere  duke  of  Venice,  being 
sbsolutely  dependant  upon  his  parliament. 
Would  it  not  be  mightily  for  the  honour  aud 
dignity  of  the  crown  of  England,  think  y%  thil 
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the  emperor  of  Fez  and  MoroccOi  or  an  y  prince  >  And  herein  I  shall  content  roywlf  with  at 
of  the  remote  parU  of  the  worid,  should  be  tuld,  •  much  brerity  as  I  can,  only  in  produc'iii||^  some 
That  Mr.  Sandys  one  of  the  kiiip^  of  Gn-iit  ^  frw  of  those  many  intitan«'ea,  which  wei-e  with 
Brituin  t*  subji  ct^j,  'cuiiiu  inti<  the  ciujierdr's  '  gfreat  care  and  mdustry  found  uut  by  Mr. 
territorios  si^iniit  his  prince's  consent,  and  that  j  Attorney,  and  Mr.  Solicitur ;  and  by  them  so 
he  had  nu  |mi\«  or  to  liindrr  him,  luilrsu  he  j  learnc«lly  and  properly  up  pi  kid  to  the  case  in 
would  consult  with  all  his  n^tblcs,  and  the 
ropn*Mcnlatiics  <if  all  his  commou  subj(*cts,  to 
assist  therein  P  Would  uot  the  emperor  believe 
Handy  s  tube  the  j^reatcr  prince  of  the  two? 

Bnt  though   such  sort  of  declamations  are  so  |  wci-e  iirst  iTi-ctcd  by  the   kiujijf's '  pvero|^ative, 
much  tfir  the  scnict^  of  tlic  crown,  and  for  the  j  without  any  net  of  parliament ;  as  it  doth  plain- 


f|Uuitiori 

1.  I'licreforc  it  has  been  v»eU  observed,  that 
the  staples,  which  were  the  c«>miuoii  and 
publii*.  marts  for  all  luenrhants  to  resort  to. 


honour  of  the  kini(dum,  as  they  would  have  ly  apiiear  by  the  sevrial  nets  of  parliament 
it  believed ;  yet  1  think  they  fiave  ilie  same  nicntiuncd  at  iht^  bar,  either  for  seltin];^  the 
tendi-nev  of  duty  and  mtv  ict^  to  the  kiiuf,  with  ,  places,  or  cnlan;ui(?  the  commoditii'S  that  were 
some  other  matterK  that  of  late  hai'e  hap|>encd  .  permittetlto  be  biouiifht  to  the  staple;  tor  surely 
amonij^st  un,  vi/.  ^MlUle  have  btx'n  so  couct^m-  luull  imiCN,  when  the  staple  uas  fixed  in  the 
ed,  as  well  lor  the  safety  and  security  of  his  dominions  of  any  other  pnnc«-,  that  must  be 
maie»tv*s  sacred  person,  and  to  make  nitu  for-  <  done  bv  leairue,  which  ni>ne  can  make  but  the 


midable  to  his  rebellious  subitM.'ts  at  home,  as 
to  desire  that  his  ffunnisj  mi^^ht  be  diM;hai-(ri>(l, 
bei*atise  it  lnoke<l  as  thou;;li  he  dcsij^iie<l  to  rule 
by  a  stuiHlin^  army  ;  ami  to  shew  their  teu- 
dernesh  to  his  sacred  life,  woidd  have  him  n> 
moved  fn>m  t lie  assistance  of  e%il  counsi^Ilors 
as  they  calle«l  them ;  and  put  himself  into  the 


kint;.  To  instance  one  authority  for  all,  the 
Stat.  2  Kd.  a,  cap.  9.  expn^y  sa}s,  *  It  is 

*  enacted,  That  the  staples  b«>y«ind  the  seas, 

*  and  on  this  side,  ordamctl  by  kiu^  in  time 

*  past,  \c/  !\lr.  Attorney  and  Mr.  Solicitor 
cited  several  recmls,  nnd^  other  acts  of  |»ariia- 
mont,  that  allow  this  to  be  the  kii>};*s  pn'roga< 


bands  of  assassinates,  as  though  one  murdtred  j  livenbsiduielv  ;  uhieli  I  shall  ouly  name,  they 
prince  were  not sufficieut  to  satisfy  t hot  piece  I  hsvinq;  opened  the  particulars  at  iargv,  viz. 
of  state- policy  in  one  aud  the  same  a^fe.  ,  Vicesimo  l\.  o,  V\nc:  I'arl.  Kolls  Abr.  tbl.  108. 
And  in  order  that  he  mii^ht  have  sufficient  |  130.  Octavo.  K.  '^,  num.  20.  27  K.  3,  cap.  1. 
to  support  the  ncct^tv,  as  wdl  as  the  dig*  |  4;)  E.  3,  c.  1.  47  E  3,  N.  17  Prim.  K.  2.  N. 
aity  of  a  crown,  which  all  good  subjects  are  |  9R.  wiili  many  more  ;  which  did  not  only  li- 
zeatons  for;  some,  of  late,  have  industri-  i  cense  merchants  to  repair  to  their  several 
otudy  endeavoured  to  have  prevented  hiui  from    staples,  but  prohibited  them  irom  carrying  their 


beinp  able  to  borrow  any  money  upon  the 
credit  of  any  (lari  of  his  revenue,  a  privilef^ 
that  the  meanest  of  the  persons  coiicemeil  1n 


staple  commodities  to  any  other  places,  and  the 
several  acts  of  parliament  made  touching  the 
staple,  only  inflicted  greater  iorfeitures  upon 


that  question  would  think  themselves  highly  i  the  persons  offending,  more  than    the  kmg 
injun^d  to  l»e  debarred  of.  '  |  by  his  prerogative   did    indict ;    but  neither 

These  and  the  like  attempts,  if  not  prevented,  |  aclded  to,  or  diminished  any  part  of  the  power 
will  render  the  king  and  his  go\cniment  low  |  of  the  crown;  the  truth  whereof  will  also 
and  despicable  in  all  other  parts  of  tlie  world :  farther  appear  by  the  consent  of  the  parliament 
and  as  tor  the  instance  between  a  denizen  and  :  plainly  declarctl  in  several  statutes  following, 
a  roan  naturalized,  f  thiidc  it  rather  makes  I  viz.  3  H.  5,c.6.  2H.  ti.  c.4.  ii  II.  6,c.  17  and 
agaiust,  than  for  Mr.  Wifliams^s  conclusion,  as  I  27.  by  which,  and  several  other  instances, 
to  the  main  question.      For  though  tlie  king    both  by  Mr.  Solicitor  and  Mr.  Attome}',  I  do 


natural  subjects  liath  as  to  trade  and  commerce,  j  ant's  counsel  have  much  insisted  on,  for  the 
which  is  the  only  question  now  bctbru  us :  and  ■  opeuing  the  liberty  of  trade  only  concerned 
I  cannot  help  being  of  opinion,  that  this  king-  ,'  merchants  of  the  stankv  ;  and  by  the  acts  of 
dom  was  in  greater  regurtl  abroad,  aud  the  iu-  |  parliaments  made  relating  to  Uiat  trade,  sinoe 
habitants  thereof  more  prosperous  at  home  i  particularlv  mentioned  by  Mr.  Attorney,  stand 
when  the  prerogative  of  tne  crown  was  more    now  reiieafed. 

absolute  than  now  it  is:  therefore  it  is  our  |  And  though  the  place  of  the  staple,  as  well 
duty  as  goo<l  judges,  as  well  as  good  subjects,  <  as  tlie  commodities,  were  ascertainea  by  acta  of 
to  endea\nur  to  support  it  as  much  as  we  can  !  parliament,  yet  the  king  granted  to  merchants 
bylaw.  And  so  1  proceed  to  mention  some!  liceuces  to  trade  elsewhere  ;  which  prurugatiTe 
precedents  and  authorities,  whereby  the  kings  i  is  allowed  of  by  acts  of  parliaments,  and  idhcr 


of  England  have  in  all  ages  exercised  tlus 
|Mirt  of  their  prerogative,  of  reatraioitlg,  dis- 
posing and  oniering  matters  of  commerce  and 
nireign  trade,  by  royal  licences,  charters,  and 
dispensations. 


authorities  in  our  books :  for  instance,  amongst 
many  others,  the  stat.  8  U.  6,  21,  22  Hen.  6, 
chap.  4. 15  Hen.  6,  c.  9.  27  H.  6,  c    1.1  U. 
7,  ful.  3,  A,  16  £d.  4,  fol.  3.  /.  5  E.  4,  33. 
And  as  the  kikig,  before  those  acts  of  par- 
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«neiiiict,  irithoutia  royal  licence,  as  it  11  to 
trade  with  aliens  amies,  contrary  to  a  royal 
probibition.  And  I  cannot  conjecture  ho^  be 
will  avoid  this  rock,  notwithstanding  bis  pre- 
tended skill  in  navigation,  without  making  use 
of  this  charter  as  a  safe-conduct  to  bim,  by 
implication  ;  though  he  seems  here  so  much 
to  struggle  a^inst  it :  and  how  far  that  would 

Srerail  ror  his  benetit,  may  be  abo  considered, 
^ut  as  I  said  before, 

4  The  true  question  is.  Whether  this  be  a 
good  frvfBLnt  to  the  plaintiffs,  of  a  sole  trade  to 
the  Indies,  trere  the  inhabitants  thereof  Chris- 
tians  or  infidels,  exclusive  of  others  ? 

And  therefore  I  proceed  to  the  next  stqi, 
that  though  unlawful  enffrosaing,  and  mono- 
polies, are  pA>hibited  by  the  laws  of  this,  and 
all  other  nations  ;  yet  I  do  coneeiTc,  that  tba 
charter  now  in  qnestion,  of  a  sole  trade  exclo* 
sive  of  others,  is  no  such  unlawful  engroysiogy 
or  monopoly,  b  it  is  supported  and  encoaraml, 
as  conducing  to  public  benefit  by  the  mw. 
practice,  and  usage  of  this  and  other  coontries. 
And  hmin,  by  the  way,  thoush  the  word 
Monopoly,  or  Engrossing,  seneruly  spoken  •f 
is  odious  in  the  eye  of  our  law,  yet  some  en- 
grossings,  and  so  some  monopolies,  are  alhnrcd 
of  in  our  books  ;  and  so  I  desire  to  be  undor* 
stood,  when  I  say  a  lawful  or  unlawful  msao* 
poly,  or  a  lawiul  or  unlawful  engrossing.  And 
in  as  much  as  this  is  the  fprtt^  and  as  I  tUak, 
the  only  objection  that  either  hath,  or  can  be 
made  against  the  present  charter,  I  shall  be 
the  more  particular  in  1  giving  my  opiuon 
therein,  witn  the  reasons  imd  aathoritiei  that 
have  induced  me  thereunto. 

I  premise  only  this,  that  in  all  those  coiui- 
tries,  where  societies  of  trade  are  erected  1^ 
the  supreme  power,  exclusive  of  all  otben^  as 
the  case  at  the  liar,  moiiopoliea  are  forbidden ; 
and  are  as  severely  punished  by  their  laws,  as 
they  can  be  by  the  common  and  statute  laws 
of  England,  (j'vi)  in  Holland,  Germany, 
France  and  Spain,  occ. 

And  so  wherever  the  civil  law  prevails,  mo- 
nopolies are  punished  with  confiscation  of 
goods,  and  banishment.  C.  de  Monopoliia  et 
Veas,  fbrens.  part  1,  fol.  497. 

Now  thongn  monopolies  are  forbidden,  yet 
that  cannot  m  understood  to  be  so  universally 
true,  (as  no  general  law  can  ever  be)  that  it 
should  in  no  respect,  and  upon  no  occasion  or 
emergency  whatsoever,  admit  of  any  excep- 
tion or  limitation. 

Theexceptions  thereof  may  be  such  as  these : 

1.  V  Though  no  private  persons  can  have  the 
sole  trade  to  themselves,  oy  their  own  private 
authority,  yet  this  may  be  granted  to  a  public 
society,  by  the  prerogative  of  the  prince  ;  if, 

2.  It  be  upou  gooS  cause,  and  for  the  public 
advantage  of  the  Kingdom. 

3.  From  the  necessity  of  beginning  and  car- 
rying on  such  trades  and  foreign  commerce, 
which  can  be  only  done  by  compsnies  and 
societies. 

4.  Such  companies  and  societies  ought  to  be 
continued  and  supported  upon  the  natural 


mentioned,  ordered  the  taierchandizes 
of  the  staple ;  so  all  xOther  foreign  trade  not 
taken  notice  of  by  acts  of  narliament,  were 
b^prun  and  absolutely  disposeo  of  by  the  king's 
prerogative ;  tor  as  my  lord  Coke,  in  his  com- 
ment upon  Mag.  Chart,  c.  30,  docs  truly  ob- 
serve^ that  by  Mercatores  there,  only  is  meant 
mercbant-stmngcfs  ;  for  as  I  said,  I  do  not 
ihid  thtU  any  of  the  subyects  of  this  long 
meddled  in  foreign  trade,  in  many  years  after 
the  making  of  that  act :  the  first 'instance  1 
meet  with,  is  in  Malin's  Lex  Mercaloria,  fbl. 
tL60^  of  the  society  of  roercbanls,  which  is  the 
staples-adventnrers,  made  by  a  grant  from 
king  Ed.  3,  and  wrre  called  the, brotherhood  of 
8t.Thomas-a-Becket  of  Canterbury,  until  the 
time  of  Hen.  7,  who  confirmed  their  charter, 
but  changed  their  name  to  that  of  Merchant- 
adventurers,  by  which  name  they  continued  a 
corporation. 

And  that  the  king  did  shut  and  open  foreign 
trade  at  his  pleasure,  by  many  instances  men- 
tioned by  Mr.  Attorney  ami  Mr.  8olicitor,  does 
farther  appear,  33  H.  3,  mem.  1,  2  E.  3,  pars 
eecnnda,  mcmb.  35,  3  H.  3,  N.  33,  Rolls  Pre- 
rogative 170  and  214.  before  cited,  prime  H. 
5,41,  dec*. no- octavo  H.  6,  N.  60,  and  the 
£tait.  i4'  K  f I.  7,  c.  6,  «%hich  1  have  caused  to 
be  searcneti.  Xnh  in  Ptowden's  Commentaries, 
in  the  great  ca^e  of  Mines  Royal  it  is  set  down 
as  a  rule,  that  ancient  charters  and  grants  of 
the  crown,  are  th«?  best  evidences  of  tlie  prero- 
gative. Phil,  and  Mary  erected  the  corpo- 
ration of  Russia  merchants,  by  charter,  with 
n  prohibition  to  otliers,  with  the  like  conditions 
within  meniioHcd  in  the  charter  at  the  bar ; 
end  was  afterwards  approved  of  in  pariiament 
in  8  Eliz.  and  the  fort'eitnre  mentioned  in  the 
letters  patent  made  more  effectual.  And  as 
Mjr.  Attorney  did  truly  observe,  that  when 
Calais  was  taken,  and  thereby  the  staples  un- 
settled, queen  Elizabeth  thougnt,  according  to 
tlie  precedent  of  the  Russia  and  other  compa- 
nies, it  was  most  advantageous  for  the  carrymg 
on  of  trade  and  foreign  commerce,  to  erect 
aocieties  and  corporations  ;  which  was  well  ap- 
proved of  in  those  times,  and  so  has  continued 
ever  since'  undisturbed,  until  this  present  ques- 
tion ;  which  I  shall  more  particularly  insist 
upon,  when  I  come  to  discourse  of  the  next  iiead. 

And  here  by  the  way,   I  shall  only  remem- 
ber, that  there  were  many  records  and  books 
cited  by  the  counsel  at  the  bar,  to  prove  the 
difference  between  alien  enemies,   and  alien 
amies;    ami    how   these  intidels   are  in  law 
iM^ed   upon  as  perpetual   enemies,  and  the 
many  cases  that  were  cited  about  the  Jews,  and 
ethers,   I  think  will  not  be  necessary  to  be  1 
farther  insisted  upon  ;  for  I  conceive  they  do  j 
not  concern  the  question  that  is  now  before  us.  ! 
For  were  not  tiie  cliarter  now  in  question  in  ; 
being,  it  wouUl  be  worth  while  for  Mr.  Sandys  ' 
to  consider,  how  far  he  might  be  obnoxious  to  ! 
punishment,  for  trading  with  infidels,  who  are  ! 
in  law  called  '  perpetui  inimici.'  And  therefore 
I  conceive,  it  is  as  penal  far  any  of  the  kinj^^s  i 
subiects  to  trade  with  infideb,  who  ire  alien 
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c^uitv  and  justice,  thai  do  other  penona  ahouU 
be  permitted  either  to  reap  the  profit,  or  to  eii<r 
danifer  the  Iom  of  what  hath  been  befpiD,  and 
heeo  carried  oo  by  them,  with  great  hazard 
and  expeoce. 

Now  m  aa  much  aa  foreigpn  trade  can  Mvar 
be  of  adYaotage  to  this  kin|j;dom,  ezceot  the 
bakoce  be  bwt  equal  between  this  ana  other 
cowitriea;  which  can  ne? er  be  done,  hot  by 
keeping  up  to  proportionable  roles  for  the  re- 
flation theieof  with  the  other  countries :  and 
Etonnae,  as  1  aaid  before,  the  municipal  kiws  of 
thia  rsalm  seem  too  scanty  for  that  jpurpose,  I 
will  therefore  first  consider  how  this  question 
atands,  as  to  the  law  of  nations ;  and  then  how 
it  ia  eonsidered  by  oar  law,  produciog  autho- 
fitiaa  in  both  lo  make  good  my  assectioo.  And 
bnpnnss  1  tbooght  the  former  morenatnral  and 
eibetiial  for  the  decision  of  this  queatioo,  made 
nt  BMre  inquiaitire  than  otherwise  I  should 
tefv  been.  Cujacius,  lib.  16,  Obsar.  S^  dis- 
lii^isbes  mter  *  Monopolia  liciU  et  ittciia.' 

*  lioitam  Monojpoliom,'  saya  he,  *  est,  si 

*  cwtis  persoois  w  qnod  potios  est  certo  Col- 

*  kfia  coneesaerit  Prinoeps  at  ei  soli  jus  ait 
<  vandendte  oertSB  mercts ;'  and  therefore  re- 
^tm  a  law  of  the  emperors  Theodosias  and 
Valaotiniao,  hj  which  certain  go?emoni  of 
eawneree  were  appointed;   *  J^ictah  Lege 

andta,  ot  nolli  Heroatori  nisi  ad  designata 
boa  tamporibua  prsstitatiB  ad  ne|fQtiatkmia 
wamtpeeim  distrahendaa  passim  hoeret  ae- 


Caqnovku,  la  his  Decisions  before-men* 
\  lib.  S,  I>ecis.  105,  N.  IS  and  14,  makea 
no  new  case ;  *  £t  oerte  (non  eat  novum) 
modum  oommerciia  (qoM  tamen  liberrima 
ease  detent)  poni  ex  causa  nimirum  piiblicse 
otilitatis  vh  necessitatis,  ex  quo  Monopolia 
attas  prohibita  jure  subnstnot. 

And  agiiB,  *  Exempla  baud  rara  sunt  ubi 
Moessitate  et  Kdicto  principis  Monopolia 
qoandoqae  probari :  Commercia  ad  certaa 
personas  et  loca  restringi  Tideraus.' 

Idem,  Deds.  4.  N.  10.  et  N.  IS.  *  Nimhrom 
Esereitiom  ac  permissio  Mooopolionim  j^ 
Principis  arbitrio  dependet,'  ice.  Soacca  de 
Commerciis,  Q.  7,  fol.  301,  N.  15.  *  Hoc  non 
prooedit  in  MonopoUo,  autoritate  Principis 
aire  Reipub.  contracto,  quia  sicut  monopolia, 
privatft  aatoritate  oontraota  Reipub.  sunt  per- 
niciosa:  Ita  b«c  qa»  Legis  Autoritate,  ex 
joata  condrahuntur,  Causa  Reipub.  vaMe 
utilia  sunt.* 

Grotius  de  J.  B.  et  P.  lib.  8,  cap.  19,  sect. 
16.  *  Monopolia  non  omnia  cum  Jure  natunae 
pngnant :  nam  possunt  interdum  ^  summa 
potastate  permitti,  justa  de  causa  et  prelio.' 

He  gives  amongst  others  these  two  exam- 

^  1.  Frona  the  history  of  Joseph,  when  he  was 
▼ioe-roy  in  Egypt ;  which  is,  says  he,  an  il- 
loatrioas  instance  of  this  matter. 

9*  That  under  the  Romans,  the  Alexan- 
drians had  the  sole  trade  of  all  Indian  and 
Etbiepic  commodities. 

ia  ThiMuius,  lib.  39,  gif ci  an  inftaaee  of  a 


grant  from  the  Frendi  king,  Ann.  1604,  for 
the  sole  trade  into  Canada,  or  New  France ; 
for  which  be  gives  this  reason,  *  Ne  gravis 

*  esaet  smirio  ad  sublevandos  navigationis  illine 

*  institutK  sumptus.' 

Which  I  eottceivc  will  go  a  great  way  in 
sapportjng  all  such  trading  companies  as  can- 
not be  b^un  but  by  a  public  expence. 

C.  de  Monopoliis,  the  prohibition  is  expressly 
limited,  *  Nisi  Privilegium  vel  alia  consuetude 

*  in  ntilitatem  publicam  vergens  resistat.' 

*  Meroatura  est  rea  indimrens,  in  qua  Ma- 
'  gistratus,  vel  in  vetando  vel  permittendo  snam 

*  pro  Commodo  Reipub.  potest  interponera  au« 
'  toritatem.'  Mmas.  de  Fan.  Trapexit.  fol. 
336.  *  Hoc  solum  perroissum  est  Regi  ut  posnt 
'  prahibere,  ne  ahia  vendat  salem.'  Aldat.  in 
Q.  rater  pnbKca  17,  in  Pin.  F.  de  Verb.  Sign. 
as  it  ia  at  this  day  practised  in  France,  Thaan« 
Ub.  5. 

*  8ie  in  8ale  Vendensi,  Monopolia  etiam 
hodie  in  Italia  hcite  cxeroeri  h  SaperionMil 

*  permiasione.'  Scaooa  da  Mercat  part  4y  N. 
80. 

*  Sic  in  Repab.  Lubecensi,  certis  qoibuadaitt 
'  MerCatoribos  ob  iMrmdtctaa  ratiooes  joi  co- 

*  qnendi  sacchari,  et  saliB  speciaU  PnvilegiD 

*  concessum  est'  Marguard.  lib.  4,  c.  7,  N.  99. 

And  then  as  to  the  oaage : 
. '  Hac  est  oommanissiaia  omniom,  millo 

*  prorana  reluctante  Doclomm  sententia,'qued 
*'  jura  hiyosmodi  KmporaKa  et  Regalia  peasant 
^  aeoolri  non  modo  per  Concessioaem  summi 

*  Pjnndpis,  sed  etiaro  CeMoetndine  el  .Pna- 

*  Bcriplione.'  Leaaiua  de  Juatitia,  lib.  9.  o.  t9. 
Dub.  SI. 

By  the  imperial  laws  oommeroe  and  traffic 
have  received  several  other  limitations ;  some- 
times the  subjects  of  the  empire  have  been 
forbidden  to  trade  to  certain  places,  partioulady 
named ;  and  in  general  by  other  constitutions, 
forlndden  to  export  coin,  gokl,  or  arms,  to  any 
of  the  barbaraus  nations. 

And  that  the  law  or  customs  of  nations  is  so, 
the  practice  does  evince. 

And  first  in  (Germany,  where  the  law  pro- 
hibiteth  all  niunopolies;  yet  see  how  the  law 
there  stands  in  resiiect  of  our  case. 

*  Circa  Monopolia  autem,  que?  exercentor 
adversus  Cives,  observandum,  non  esse  illi- 
citnm,  si  non  cuivis  quodvis  negotiatioais 
genus  exeroere  conceditur,  sed  illis  duntaxat 
qui  ad  idem  exercendum  juxta  institute  Civi^^ 
tatis  sibi  ins  quoeriverunt,  quemadmodnm  in 
rebus  pub.  Kuropoeis  tecta  quasdara  prss- 
stitisse  opoiiet  eum,  qui  mercatorium  aot  opt- 
ftcium  ahquod  tollere  vult* 

This  as  to  Corporations. 

As  to  trading  Societies  thus  : 

'  Sed  et  fieri  potest  ut  a  summa  potestate  So- 

*  cietati  mercaturum  indal|reatur  certum  genua 


*  Mercium  &  certis  locis  adveliere,  exdiisis 

*  liquis  cujus  privilegii  coneedendi  variK  poaaonl 

*  esse  causie. 

<  1.  Nam  Commeroia  (juaB  ad  loca  remotiflsi* 
<  ma  ioitkaefcnlVy  piiasqaam  rite  stabiliantur 


*  HM^iios  reqnirant  somptm,  &  aftoimtt  eyentui 

*  initio  sunt  obnoxia ;   erefo   anthoniiiis  tatium 

*  oommercionim  CQTendain  est,  ne  quod  ab 
^ipsia  eoitfrtitatiini  magno    cam  periculo,  Sc 

*  bumptii  suDt,  alii  gratis  intercipiaiit. 

*  9.  Ac  pnderea  ejusmodi  Societates  pmi- 

*  legiatflR  opibus  suis  Reipub.  exigente  neces- 

*  sitate,  telicius  possiint   quam   singula  suc- 

*  carrare. 

3.  Videntnr  ctiam  meliori  fide  commercia 
*tractari,  ac  majorem  copiam  mercium  hoc 

*  inodo  posse  advehi,  neque  de  tot  fraudibus  et 

*  eompendiis  cogitareflecessum  habent  quorum 
^  lucrum  in  commune  Tclnt  xrarium  redactum 
^leqiwlilNis  portionibus  distribuitur.    PuflTen- 

*  doHTde  Jore  Natone&  Gentium,  lib.  y  fol. 

*  655.* 

A  learned  author  does  more  at  large  dc- 
sertbeit. 

It  bos  been  a  question  sometimes  debated, 
whether  the  society  entered  into  by  the  Hans 
Towns  were  not  against  law  ?  *  Quippe  quod 
'  spedero  iIonop<ni  prae  se  ftrre  vioetur,  ut 

*  ccrtis  locts    merces  emant  oonftederati  quK 

*  rursns  pretio  eo,  quo  volunt,  Teodant* 

This  is  the  same  otgecdon  now  made  against 
the  charter  at  the  bar. 

But  the  answer  giren  was  twofold,  and  will 
come  home  to  this  case. 

1 .  That  the  emperor  Charles  4.  has  giren 
his  approbation,  and  made  it  lawful  by  his 
authority. 

S.  That  they  had  continued  in  possession  of 
this  society  so  long,  that  now  the  length  of 
time  (together  with  the  prince's  consent)  re- 
moved all  doubt  whatsoerer ;  Carpzovius  de 
lege  Regia  Germanorum,  cap.  6.  sect.  10. 
And  the  charter  now  in  question,  and  other 
charters  of  like  nature  granted  by  the  kings  of 
£ng1and,  which  I  shall  have  occasion  to  re- 
member by-and-b^e,  remain  andistntbed  with- 
out the  least  interruption,  as  long  as  this  so- 
ciety did  before  this  question  was  stated. 

And  though,  according  to  the  rules  of  our 
laws,  such  a  length  of  time  does  not  obtain  the 
credit  of  a  prescription  ;  yet  by  the  law  of  na- 
tions, antl  tne  practices  of  aH  other  countries 
whidi  are  only  adapted  for  this  purpose,  it  is 
otherwise.  *  Fro'scnptio  enim  tain  longi  tem- 

*  pons  vim    legis   olainet,   imo  tollit   omne 

*  vitium.' 

*  ProKicriptio  temporis  immemorialis,   qus 

*  privilegiata  est  el  ex  vitioso  etiam  titulo 
<  oominium  et  jus  tribuit,  omnesque  solemni- 

*  tates,  etiam  extrinsecus,  negotio  accessisse, 
^  pnesumit  tanti  temporis  antiquitas,  num.  10. 
'  n.  Atque  omnem  Monopolii  respectum  con- 
■  snetudo  immemorialis  rel  Caesarum  appro- 

*  batio  cxchidit,  n.  10.  S6.     . 

*■  Quia  consuetudu  immemorialis  Ca:sarum 
'  scitu  et  concessujbiec  antiqua  societas  fuldtnr, 

*  omnia  Monopolii    respectos  etiam  minimus 

*  Iteserat.'  Marg.  lib.  4.  cap.  7.  n.  50. 

And  as  these  Hans  Towns  were  one  of  the 
first  corporations  of  trade  I  have  read  of,  so 
was  It  thought  the  interest  of  Ensfand  to  sup- 
port and  eBOOuraga  them.    Ifiiufabove  sixty 
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(some  say  eijEfhty)  towns  and  cities  united  theiK 
stocks,  making  Lubeck,  Brunswick,  Dantdc, 
and  Cullen,  the  chief  places  of  their  residence; 
and  so  great  was  their  trade  and  credit  under 
that  constitution,  that  many  princes  granted 
them  large  privileges,  and  tney  kept  courts  by 
their  deputies  and  councils  at  Bei^n. 

Bj  tne  laws  of  Spain,  all  monopolies  are 
forbidden  and  under  the'  same  penalties  ap- 
pointed by  the  civil  law  :  yet  there  also  a  rignt 
may  be  acquired  to  a  sole  trade,  by  licence  ob- 
tained fVom  the  kine,  or  by  prescnption. 

Uuinta  pallida  Tit.  7.  leg.  8.  roembris  hoc 
Gommerdum  Maritimum  exdusis  cseteris  ad 
SO.  annos  concederetur.    *  Neque  ulla  re.  ae 

*  mmaprodidK  Imperii  odium  fiatavice  nostria 

*  diebus,  (Deo  ita  volente)  constituti  magnituda 
'  et  iUicitaa,  quam  Navigationum  in  India* 

*  OrientalessuscfptarumeonstantiaetsuiDoeKniy 

<  ad  qnas  at  nerario  paroeretur,  societates  h^ 

*  stitote,  caotumque  tandem,  ut  sub  imam  so- 

<  cietatem  omnes  coirent,  quod  alioqne  eneri* 

*  mento  constitisset,  Aromatum  pretia  ab  insu- 

*  laris  ob  emptorum  frequentiam  atu(«ri,  et  cum 

*  alii  aliis  prgvertere,  et  lucrum  aose  alionim 

*  damno  derivare  sata^erent,  ubi  coacordia  max* 

<  ima  eat  opua,  mnulationum  et  dipndii  semiiiit 

*  spargi.' 

I  come  in  the  next  plaee  to  make  it  &ppttr, 
that  as  tlie  law  of  nations,  and  the  oractioe  or 
all  other  countries,  vrarrants  the  uke  grants 
and  restrictions  with  the  case^at  the  bar ;  so  I 
conceive  this  charter  of  sole  trade  to  tfie 
Indies,  excluding  others,  is  neither  opposed  by 
the  common  law,  or  prohibited  by  any  act  of 
parliament ;  but  is  supported  by  both,  as  will 
more  evidently  appear  by  the  practice  aad 
constant  usage  in  all  times. 

Therefore,  though  ingrossing  be  a  critae, 
odkms  hi  the  law,  and  punishable,  yet  all  man- 
ner of  ingrossing  is  not. 

Theremre  in  the  case  of  foreign  trade,  which 
is  only  applicable  to  tlie  case  at  the  bar ;  it  was 
resolved  by  all  the  judges  of  England,  3  InstiL 
196.  That  merchants  may  boy  beyond  sea  in 
gross,  and  sell  here  again  in  gross  also.  I  say, 
tiiat  aH  monopolies  are  not  unlawful.  Gene- 
rally speakinif  they  are,  and  therefore,  I  wQI 
admit  the  description  of  an  unlawful  monopo- 
ly made  by  my  lord  Coke,  3  Instit.  181. 

A  monopoly  is  an  institution  or  allowance  by 
the  king,  by  his  grant,  commission,  or  other- 
wise, to  any  person  or  persons,  bodies  |>o1iticy 
or  corporate,  of^  or  for  trie  sole  buying,  selling, 
making,  or  using  any  tliinor ;  whereby  any 
person  or  persons,  body  pontic  or  corporate^ 
arc  sought  to  be  restrained  of  any  freedohl  or 
liberty  they  had  before,  or  hindered  in-  their 
lawful  trade. 

Now  if  the  subjects  of  England  had  not,  be- 
fore this  grant,  a  freedom  and  liberty  to  trade 
to  the  Indies,  against  the  king's  royal  pleasure, 
the  charter  at  the  bar  will  be  no  monopoly 
within  that  rule. 

Now  that  they  had  no  such  liberty,  hath 
been  sufiicicntly  proved  by  the  several  pro- 
hibitions mentioued  before;    and    the  many 


more  inslances  llirreuf  citcil  by  IVIr.  Atltiniey 
and  Mr.  iSolicttor ;  aod  it  wuuid  be  very  stnnge 
that  tlie  kinf;  iui(^it  [irohibit  Aireig'ncrB  t'ruia 
LHimiii^  here  into  Eii(^laiid,  aiid  uot  {irohibit  lii^ 
own  KuhjccU  froiu  (fume  into  tiireiffn  countries. 

And  it  is  not  denied,  Dut  if  the  kin^  «boukl 
proclaim  a  war  witb  the  Indians,  tbat  then  it 
Mould  be  a  prohibitiim  to  all  his  sitlyecrtii  to 
have  any  conmM'rce  with  tlieoi ;  nay,  and  he 
mitfht  ctintiuut!  that  war  an  lonif  as  he  pleases ; 
and  by  tluit  means  all  his  subjects  would  be  as 
well  prevented  of  any  of  the  commodities  of 
that  country  ;  and  also  of  exporting  any  of  our 
commodities  thither.  So  that  suru^  this  char- 
ter, with  these  restrictions,  is  much  better  tlian 
a  lotd  exclusion ;  and  tlierefore  foreiyn  trade 
ii  not  like  our  home  trade,  to  whicli  toe  word 
niono|Milie8  is  properly  applicable ;  for  that 
cannot  be  totally  excluded  tor  any  time,  though 
Qffver  NO  small,  l»y  any  act  of  prefoffativc. 

Object.  Ay,  but,  say  the  detcn£uit*s  eoun- 
ael,  though  the  king  can  by  his  prerogative 
prohibit  all  trade  to  any  countr}',  upon  such 
great  emuivencies  as  war  and  plague,  &c.  yet 
to  grant  liberty  to  some,  and  exclude  othem, 
that  makes  the  grant  at  the  bar  be  thought  a 
monopoly.  Whicli  is  still  begging  the  question, 
lor  if  the  king,  by  his  prerosatiTe,  have  the 
power  of  restraining  and  ouposing  foraign 
trade,  wh^re  acts  of  parliament  have  not  in- 
teqiosed ;  as  by  the  precedents  already  cited  I 
coDoaive  cleariy  be  haS|  aa  inherent  to  his 
crown;  thcrerore,  as  he  may  restrain  all, 
so  he  may  restrain  any  part  by  the  same  parity 
of  reason. 

If  tlie  king  prodaima  a  war  with  any  coun- 
try, wiiich  is  a  general  proliibition  uf  trade,  and 
should  order  that  John  a  Style,  ur  a  dozen,  or 
any  greater  number  of  his  sul^ccts,  &c.  and  give 
Ihcm  instructions  to  treat  fur  a  peace,  aud  the 
peraons  so  anpointed  ahould  carry  ou  a  trade, 
wouM  not  nr.  liandys,  do  you  think,  have 
aa  much  reason  to  murmur  that  he  was  none  of 
those  ambassackirs,  as  he  has  now  by  being  not 
comprized  h  ithin  the  charter  ?  Aud  would  it 
not  be  thougfht  an  arrogancy  aiid  sauciiiess  in 
him,  to  demand  an  ^ccuunt  of  the  instruction 
given  by  the  king  to  such  ambassadors.'  Or 
durst  he  tnule  there  till  a  peace  i%  (*rc  proclaimed 
with  that  couutry .'' 

Ami  the  gluss  uf  tbat  law  says, '  Mcrcatores 

*  non  taciant  inter  Monopoliuui  de  re  nun  ven- 

*  denda  nisi  pro  ccrto  pretio,  vel  de  non  excer- 

*  cendo  ofliciuni  nisi  per  eos  i-ecicpiatur  ofiici- 
'  ales  ct  socios :    Fossuut  tameii  bu.*c  f  acere 

*  cuin  coucensu  et  scientia  Regis  et  contra 
'  facieiites  perpetuo  exulabunt,  et  corum  bona 
'  Ue^i  a|iplicaiitur.     Ex  prii  ilesj^io  ergo  Ilegis 

*  pOb^unt  siniiliterct  consuetudiiie  vel  prescrip- 
'  tiont,  iiuia  ijuckI  privilcirio  aci{uiritur,  etiani 
'  pncsci'i|»tioue  acijuiri  pute.it.* 

And  there  pilules  *■  ubi  dicitur,  quod  |)utcst 

*  concedi  )»rivik-viuin  ;  quod  quis solus  piscctar 

*  Ui  certa  parte  .Maris,  etaliis  jiutest  pruhiberi.' 

In  France  Monopulies  arc  prohibited  also, 

*  Sub  pcena  Cuutiscationis  corporis  et  bonoruin 

*  indict '  Const.  Fr.  1,  Art  191. 
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Notwithstanding  which,  thi're  are  estaUisbed 
se%-eraL corporations  tor  trade;  I  wiU  name 
but  two.  Anno.  16.57,  the  French  king  maketf 
a  grmnt  oT  the  sole  iihhery  in  hia  domiaioDa  to 


*>lixmilh*  Livres  d' Ainenik*.*  Aytz.  vol.4, 
iiaar.  2ri7.  And  in  theycor  16^)1,  the  East - 
India  Company,  bv  his  'dedaratinn,  with  an 
exclusion  to  all  oiWrs,  Uka  our  East-ludia- 
CfHnpsmy,  pa:^  74,  75. 

In  the  United  Frovinces,  the  laws  airaiDSt 
monopolies  are  the  same,  yet  there  always 
were  several  trading  coriKirations  cxdtisiveof 
all  otiiens.  3  June  163 1,  in  tlie  charter  of  the 
Dutch  West- India  Onnpany  it  is  grant«d 
thus :  "  and  in  case  any  one  shall  go  to,  or  ne* 
gotiatc  in  any  of  the  aforesaid  places  granted 
to  this  C^m|)any,  and  without  consent  of  the 
said  Company,  it  shall  be  upon  pain  and  for- 
feiture of  sucli  ship  aud  goods,  as  shall  be 
found  to  trade  in  those  coasts  aud  phMXs,  which 
being  presently  and  on  all  sides,  on  the  behiilf 
of  the  said  (jompany,  set  apim,  taken,  and 
forfeited,  shall  be  and  rediain  to  the  use  of  the 
•aid  Company,*'  Aytz.  vol.  1.  p.  62.  sect.  1. 

And  in  case  such  ships  orji^oodt  besokl, 
or  fly  into  lands  or  hai'ens,  the  nggen  and  part 
owners  thereof  shall  and  may  be  distrained 
to  the  value  of  the  said  ship  and  eoods. 

That  the  aforesaid  Com|iany  snail  witliin  tlie 
said  limits  make  governors,  officers  of  war  and 
justice  ;  and  for  the  other  necessary  arrvkxs 
for  the  presenation  of  the  places,  and  main- 
taiiuMT  of  good  order,  policy  and  justice,  and 
the  advancement  ofdieir  trade,  shall  appoint, 
dispose  and  displace,  and  substitute  others  in 
their  phuses,  as  they  shall  find  their  af&irs  do 
require. 

All  ships  coming  to  any  place  where  the 
Company  have  their  garrison  and  ([ovemment 
shall  not  transport  thence  any  nun,  Koods,  ur 
money,  witliout  leave  and  consent  i^tbe  coun- 
cil, upon  the  pain  and  forfeiture  of  six  months 
wagi»,  &c. 

In  tlie  grant  to  the  Dutch  In  lia  Company 
20  Mai*.  1603,  that  no  bod  v  of  \\  hat  quality  or 
condition  soever,  shall  for  tlie  f;|)ace  ot  twenty- 
one  years  pass  Eastwards  uf  the  Cape  of  Good 
Hope,  upun  turfeiture  of  ships  and  goods,  Aytz. 
1  vol.  fol.  157. 
That  the  said  Company  may  appoint  govo'- 

1  nors  and  officers  of  war  and  iustice,  and  for 
other  necessary  services,  tur  the  preservation 

1  of  their  places  and  maintenance  of  good  order, 

i  poliey  aud  justice. 

j      The  said  officers  to  take  the  oath  of  supre- 

!  macy  to  the  states  generui ;    and  of  tidelity, 

\  as  to  what  concerns  traite  aud  traffic,  to  the 

I  Company. 

I  And  afterwards,  the  9th  of  Sept.  1606,  a 
Pkicart  was  published,  that  uuhody,  directly  or 
indirectly,  shall  pass  ur  trade  beyond  the  Cape 
ufGood  Hope,  upon  pain  oi  death,  and  for- 
ieitive  of  their  shipa  or  guods  which  shall  be 
found  to  have  done  or  to  do  so.    And  though 
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they  should  absent  Uiemsel? «  out  of  the  United 
Provinces,  yet  the  sentence  shall  ^  on,  and  be 
demed  and  executed,  with  the  present  confis- 
cation and  selling  of  their  gooos,  actions,  and 
credits. 

Idem,  page  158*  And  sorely  tlie  Dutch 
have  been  Always  by  oa  esteemed  as  our  great- 
t*8t  and  most  dangerous  livals  in  trade. 

And  as  for  the  reason  and  necessity  of  es- 
tablishing this  way  of  trading  by  companies,  see 
the  judgment  of  Thuanus,  lib.  Hist.  124  and 
130,  where  making  mention  oi'  the  East- Indies, 
he  saith  thus:  *  Dirersis  itineribus  hiyus 
'  Regionis  Incolamnique  Ingeniiscognitbtanta 
'  frcqucntii\  h  privatis  base  ipsa  Narigatio  et 
'  Commercium  exercitum  fuit,  ut  alter  alteram 
'  fere  iviaset  perditum.    Ad  obviandum  itaque 

*  huic  male  visum  fuit.  An.  1603.  quibusdam 

*  hujos    Navigationn    mercatoribus,   prajpo- 

*  tentum  ordinum  consensu  certum  constitucre 
'  corpus,  cujus  tantummodo,  &c.' 

The  Indians  being  infidels  are  by  law  es- 
teemed common  enemies ;  and  the  opinion  of 
my  lord  Coke  in  Michelbome's  case,  I  think, 
therefore,  to  be  law,  notwithstanding  the  ob- 
jections that  have  beoi  made  against  it,  which 
none  of  our  books  warrant ;  now  the  king  by 
his  charter  makes  the  plaintiffs  as  it  were  his 
ambassadors  to  concert  a  peace,  and  Mr.  San- 
dys murmurs  because  he  is  not  one  of  them. 

The  kmg  may  grant  a  fair  or  maHcet  to 
every  subject  he  has ;  but  becniwe  he  grants 
that  privilege  to  some  of  his  suhjerts,  have 
the  rest  any  just  ground  of  complaint?  be- 
cause the  king  may  pardon  eveiy  oflender, 
but  will  not  penlon  any  highwayman  now 
in  Newgate,  mnst  those  gaol-birds,  there- 
fore, think  themselves  injured  in  their  liberty 
and  pm|>ert3'  f  because  the  king  granted  to  his 
town  of  Hull,  that  no  other  ships  should  be 
there  freigtitcd  fhr  tbreini  parts,  till  the  ships 
of  that  town  wf.Tc  lirstTreighted ;  as  he  did, 
Rot.  Claus.  41  £.  3,  mcmb.  25.  did  liOndon, 
Dover,  or  any  other  town  of  trade  complain  ? 
Would  any  of  these  gentlemen  that  contend  fbr 
this  liberty  of  tnde,  adventure  with  their  for- 
tunes to  Algiers,  and  when  they  are  seized 
upon  by  the  Algerinos,  tell  them  we  are  Eng- 
lishmen, and  we  have  by  the  common  law  of 
England,  and  many  statutes  of  our  kingilom, 
which  support  the  liberty  of  the  subject,  a  free- 
dom to  trade  wherever  We  please  ?  Or  ivould 
not  they  rather  say,  we  have  a  pass  from  the 
king  of  England,  and  rrly  uwm  that,  which 
presumes  tn>aties,  leagues,'  and  truces  between 
princes;  aud  in  case  that  will  not  prevail, 
the  king  will  see  them  rip:htedP  .4nu  in  the 
charter  that  is  now  betbre  us,  tliere  is  a  parti- 
cular restriction  nnd  limitation  of  trade  to  any 
prince  in  amity  with  our  king.  Now  as  the 
constant  usa*:^  ami  practice  of  other  countries 
warrants  such  societies  as  these,  so  does  outh 
too :  For,  as  I  said,  tlie  Hans  towns  were  some 
of  the  first  corporations  of  trade  that  we  read  of 
in  history ;  so  was  it  thought  the  interest  of 
Englanff  to  support  and  encourage  them. 

King  H.  3,  guvs  tliew  great  privileges,  and 


the  Still-yards  for  their  residence,  which  they 
enjoyed  near  300  years,  managing'  their  trade 
by  an  aMerman  and  counsel,  canea  The  Guild 
of  the  Hans,  ingnissing  the  traile  of  England 
for  grain,  cables,  masts,  pitch,  tar,  &c.  and 
under  that  colour  the  Jacobsons  at  this  day 
claim  se\'eral  privileges. 

It  is  observed  by  many  historians,  that  tha 
most  flourishing  tnules  have  been  begun  by 
united  stocks  and  policies. 

In  this  kingdom  a  patent  was  first  obtained 
fur  the  erecting  the  staple,  from  E.  3,  before 
any  act  of  parliament  intermeddled  in  that 
trade,  and  proceeded  under  several  regnlationa 
till  tlie  time  of  mieen  Elizabeth.  In  the  book 
I  cited  before,  Malyii's  Lex  Mercatoria,  fbl. 
150.  says.  This  company  of  merchants  are 
above  400  years  standm^,  as  that  book  reckons 
firom  1248,  vihen  the  said  merchants  obtained 
privik^^  of  John  duke  of  Brabant,  and  were 
called  the  brotherhood  of  St  Thomas  Becketof 
Canterbury :  which  were  confirmed  by  king  £. 
3,  II.  4,  H.  5,  H.  G,  E.  4,R.S,  H.  7,  who 
gave  them  the  name  of  Merchant- Adventurers ; 
and  aAer  hun  confirmed  by  H.  8,  E.  6,  Q.  Bf . 
Q.  Eliz.  and  king  James,  not  without  many 
enemies  and  opposers;  especially,  says  that 
book,  of  late  taxing  them  to  oe  monopolfes,  and 
unprofitable  to  ikhe  oommonwealthyb^ng  tbil 
aU  our  cloths  are  not  dressed  and  dyed  in  Enr- 
land ;  yet  it  still  prevailed,  as  bemg  thougnt 
fbr  the  public  good. 

And  It  is  observable,  that  qoeeo  Elizabeth 
did  not  only  confirm  what  was  done  by  her 
predecessors,  but  augmented  and  greatly  en- 
larged the  privileges  of  this  aUdent  company ; 
and  confirmed  the  charter  of  tiie  Muscovy 
company,  granted  by  Philip  and  Mary  ;  and  set 
up  several  otiier  companies,  as  that  of  Exeter, 
mentioned  at  the  bar ;  the  East- India  com- 
pany, and  the  Levant  and  the  Eastkind  com- 
[)any.  And  ahhough  that  ancient  and  bene* 
ficial  company  of  staplers  was  often  o»|K>sed  by 
particular  persons,  and  complained  of  as  a  mo- 
nopoly intrenching  upon  the  liberty  of  the  sub- 
ject, in  several  parliaments,  in  the  time  of  H .  4, 
H.  7,  E.  G,  and  queen  Mary:  yet  all  nartiea 
being  heard,  these  compbiints  were  fully  an- 
swereil,  and  the  Company's  privileges  ratified 
and  enlarcred. 

Again, In  queen  Elizabeth^stime,  the  clothiers 
having  prevailed  against  the  company,  the 
clothine'  coimtries  wore  almost  quickly  ruined^ 
and  reduced  to  that  extremity,  that  iu  ?9  Eliz. 
the  kwds  of  the  council  sent  for  the  incnibers  of 
that  Company,  desiring  tlieni  to  rcassimie  tlieji 
priri1;>ges,  and  choari'ully  to  proceed  in  their 
society  ;  with  assurance  of  nil  cuunteiinnce  and 
asTiistunce  from  the  gov<*rnuu*nt.  And  in  the 
reifi^iiof  king  James,  after  several  interlo|»ers 
had  endeavounnl  to  destroy  the  Company,  the 
king  publislietl  I  lis  proclamation  to  restore  the 
Company  to  its  ancient  privileges; 

So  did  king  Charles  1,  7th  Dec.  1634,  re- 
citing,   *  WliercMs  we  have  taken  into  our 
*■  priocc-ly  consideration  the  manifold  benefits 
*  that  rulound  to  this  kingdom ;  and  finding 
2N 
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■  Ib«)w  much  order  and  {jfovcmmcnt  will  cod- 

*  duce  Ui  the  encreose  aud  advancement  ot'tbe 

*  same,  ucbavc  thoiijght  fit,  i^ith  the  advice 

*  of  our  privy -council*  &c.  There  he  gives 
an  estahlishmcut  lo  the  Company^  and  prohi- 
bit'! aiii^*  to  iiitnide  ii|K»n  their  privileges,  upon 
pain  or'  such  puniahincnts  as  the  Star-chamber 
abaJI  inflict 

8iuce  ihiti,  it  may  be  worth  consideration, 
whether  tlm  breaking  of  this  Company,  has 
not  occasioned  the  great  decay  of  our  trade  in 


the  perusal  of  her  attorney  and  solicitor, 
lear«ed  men  in  our  prot'e«>ion.  In  the  begin- 
ning of  her  reign  uiy  lord  chief-liaron  IVestoii 
was  wriicitor,  sir  clilbert  Gerrard  attomeT- 
general,  andpassod  those  patents  both  to  tne 
Russia  and  bxetcr  com|Minies :  S3  £liz.  my 
lord  chief-justice  Pophani  was  attorney,  .turn 
the  lord-chancellor  1^>rton  solicitor,  in  whoee ' 
time  some  few  such  charters  were  ahio  granted 
like  to  this  at  the  bat.  And  then  my  lora  Coke 
was  attorney- general,  ami  my  lord  chief-baron 


wool :  it  hi  iitg  agreeable  to  reason,  that  as  no  Fleming  solicitor- general,  nho  approved  there- 
law  can  be  i-fleciual  without  courts  of  justice  I  of;  anil  it  is  obwrvahle,  that  in  the  4S  and  44 
to  put  theia  in  cxecntion ;  nor  a  straggling  |  of  the  queen,  the  parliament  took  notice  of 
army  sub*iiait  wh bout  discipline :  so  a  straggling  many  patents  of  monopolies,  as  it  appears  bv 
trade  mausi^vd  by  particular  persons,  unil^    the  book  cited  at  the  bar ;  Townsend's  Col- 


every  our  btrires  to  advance  his  own  private 
interest,  \\  ill  ruin  the  trade  in  general,  espe- 
cially such  a  haurdoiw  trade  as  this  to  tlie 
East- Indies,  which  already  hath  been  so 
changeable,  and  can  only  be  prevented  by  the 
conifuct  uud  ;j;ovemment  of  a  public  society : 
and  surely  to  look  atler  and  settle  these  mat- 
ten,  properly  belongs  to  the  care  and  prudence 
of  our  governors. 

Now  I  shall  observe,  how  the  practice  has 
been  both  in  queen  Elizabeth's  time,  and  ever 
since,  aud  ilwt  although  many  charters  like 
ours  Ht  the  bar  liavo  Uben  granted ;  and  none 
ever  deniandefl  by  a  judgment  in  Westminster- 
hall,  or  so  much  as  olj^cd  against,  save  only 
that  of  the  Canar}'  patent,  Ull  this  cause  at 
the  bar:  and  though  several  altempts  have 
been  math?  both  in  parliament,  and  in  the 
courts  at  ^^  e^iuioster-hall,  against  monopo- 
llei ;  yet  tl^s  charter,  and  others  of  the  like 
nature,  were  never  looked  upon  unikar  that 
charattLr.     For  instance. 


lections,  24-t  and  2 15.  The  parliament  seemed 
to  be  as  high  as  ever  they  were  in  any  age  be- 
fore, and  particularly  were  incensed  by  thosa 
patents.  A  list  of  all  were  brought  in  by  Mr. 
Secretary  Cecil,  that  were  thought  grievous  or 
prejudicial  to  the  commonwealth ;  and  though 
there  were  a  catalogue  of  forty  or  fifty,  amon^ 
whom  that  of  Darcy  is  one,  yet  the  parlia- 
ment, nor  none  other,  complained  of  auj 
charter  granted  lo  corporatiouN,  but  they  con- 
tinued undisturbed.  Aud  by  tlie  way  it  is  noC 
amiss  to  obsen  e,  that  Darcy *s  patent  was  not 
immediately  daumcd  in  parliament,  bttt.,re* 
ferrcil  to  take  its  fate  iii  Westminster- ball ;  the 
great  reason  that  guided  that  judgmcot  was, 
the  restraint  that  was  nut  up«)n  the  wunc  trade  ; 
and  ao  it  appean  in  Nore's  Reports,  679.  And 
thus  stood  tlicsc  charters;  the  China  charter^ 
the  Turkey  company,  the  Barbery  company « 
the  Guinea  com^iany,  all  charters  of  sole  trade, 
exdudioif  others,  remained  in  trade  during  all 
I  queen  Eh/abeth's  time. 


1.  A  eharter  uas  granted  3  Elix.  to  the  I      But  in  the  third  year  of  king  James  was  the 


menrhunts  of  Exeter  for  the  sole  trade  to 
France,  e.\(rluding  all  other  merchauts  of  Ex- 
eter not  oC  that  company,  continued  undis- 
tnrbed,  aud  prevailed  against  a  great  opposi- 
tion that  \v:is  made  against  it  in  pailiament. 
Kin^  Kiiwanl  6,  and  King  Philip  and  Mary, 
having  grant^ii  a  charter  like  ours  to  the 
Russia  cMiiiipuny,  \«hich  continued  in  peace  till 
tile  eighth  df  queen  EliznlK'th  ;  when  the  par- 
liaiiii  ut  tiikiii:;:  iintitT  of  that  patent,  thought 
fit  to  eoiilinii  it  mth  all  the  commendations 
imaginable ;  uiid  uas  so  far  from  Uiinking  it  a 
niouoiKiiy,  tliHt  it  says,  the  common  wealth  be- 
foi'u  that  time  Imd  rec*eived  irreat  advantages 
by  it;  and  ;;ranls,  and  inflicts  greater  and 
«»lher  |M*iiultirH  than  were  or  could  he  inflicted 
by  the  h 'Iters  {Kitt  tit :  and  it  is  obser\'alile,  that 
tlicrc  w(>re  some  iiitfrld|)ers  U}>on  tliat  traile  in 
tli(A:»e  da\K,  uud  hnd  been  liable  to  the  tur- 
leitiitvh  mtliered  bv  those  letters  patent,  aitd 
wen:  then -tore  forced  lo  apjily  themselves  to 
tliat  puiliaiii^nt,  and  did  obtain  a  siH'cial  pro- 
viso lo  e\(-us(>  tluisi'  forfeitunw,  uhieh,  had 
not  that  act  uf  parliamt^t  Ix'eii  made,  they  had 
been  liable  lo ;  whieh  I  take  to  be  an  authority 
full,  as  to  the  ease  ut  ihc  biir. 

Um-en  Elizalicih,  doriug  her  rei;:^,  granted 
■everal  charters  of  the  like  uature,  which  yawed 


first  act  made  for  opening  a  general  trade  to 
8pain,  Portu^l,  and  France,  to  all  the  king's 
subjects ;  \%  hicli  could  not  be  done  in  West- 
minster-hall, as  appears  by  the  preamble  to 
that  act ;  nor  does  that  act  call  tliose  charters 
monopidies,  or  open  a  fi^ee  trado  to  any  other 
parts  of  the  \iorld,  but  leaves  all  charters  of 
foreign  trade,  save  to  Spain,  Portugal,  and 
France,  to  remain  as  tliey  did  before.  And  iu 
the  4th  of  Jac.  cap.  9,  there  is  notice  taken 
particularly  of  tlie  charter  granted  to  the  Exe- 
ter merchants  of  the  sole  trade  to  France ; 
and  because  it  whs  thought  to  be  damned  by 
the  geiieial  words  of  that  litatutc  E.  3,  yet  it  is 
there  yiacted  and  dcelarcd,  that  the  said  sta- 
tute of  patents,  neither  did  nor  should  dissolve, 
annihilate  or  impeach  the  said  charter,  or  the 
said  company  in  any  of  their  privileges,  liber- 
ties, or  immunities,  granted  unto  them  by  the 
said  charter,  an>  thing  contained  in  that  ge- 
neral act  to  tlie  coutrary  xiuinithstanding^ 
and  fnim  this  act  of  parliament  i  observe  two 
things : 

I.  I'iiat  the  parliament  tliought  that  the 
charter  to  Exeter  fur  sole  trade  tu  France,  ex- 
clusive of  othiTs,  was  tor  tlie  public  benetit  and 
weal  of  that  city . 

ir.  I'hat  the  letters  patent  were  good  ia 
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bw,  and  did  not  want  the  ■sduUnce  of  an  act 
•f  parliament  to  support  tkem ;  for  that  act 
doea  not  conttmi  those  letters  patent,  biit  pro- 
videa  only,  that  the  statute  3  Juc.  should  not 
by  general  words  he  thoujclit  to  impeach  or 
ileaUoy  theoi.  Now  had  the  parliameut  thought 
the  charter  void  or  intiroi,  they  might  have 
confirmed  or  strengthened  it,  as  the  Russia 
patent  was ;  but  tl^y  concluded,  that  had  it 
not  been  for  the  statute  of  Tertio,  the  charter 
was  ffood  to  all  intents  and  purposi^ :  and  this 
I  take  to  be  full  authority  iu  tlie  case  at  tlie 
bar.  But  to  proceed,  the  Greeuhuid  patent 
for  sole  tishtng,  exclusive  of  others,  granted  by 
nueen  £lizabetii,  in  held  good,  RoUs,  Hart.  6, 
m.  3.  Taylors  of  Ipswich's  case,  and  the  case 
ofthe  abbot  of  Westminster,  is  agreed  to  be 
law ;  in  Darcy'a  case.  More,  673,  by  Mr. 
Justice  Doddehdge:  and  by  the  uay  hu  gives 

food  advice  to  all  persons  that  dispute  the 
ing^s  prerogative ;  and  fdt  the  frieudi»hip  I 
bear  to  Af  r.  Sindvs,  and  others  that  are  nuw  in 
oourt,  and  I  think  need  tlie  advice,  I  shall  read 
the  rery  words  of  the  book:  he  that  hen-s 
al^ve  bis  hands,  chips  will  fall  into  his  eyes  ; 
«  £t  qui  Majestatem  scrutatur  priucipis,  oppri- 
*  metur  iplemlore  ^ns.' 

In  king  James's  time,  many  jptints,  like 
ours,  were  made,  hut  particularly  in  7  Jac.  the 
patent  granted  to  the  £ast- India  Company  by 
^ueen  £li2abetli,  was,  by  the  advice  of  her 
council,  as  well  as  by  my  lord  Hobart,  <ihen 
attorney  general,  and  air  Franda  Bacon,  aoli- 
citor-geberal,  confirmed  and  allowed  widi  the 
aame  clauses  as  the  charter  at  the  bar  ;  and  so 
remained  undisturbed  and  uninterrupted  all  king 
James's  reiga,  and  was  not  thought  to  be  any 
whit  toucb^  or  aimed  at  by  the  pro\  iso  in  the 
atatutei  43  £lie.  cap.  i,  sect.  0,  that  act  only 
pointing  at  the  monopoly  {lateuts  complained 
«f  in  that  paiiiament  of  43  of  the  queen,  which 
I  mentioned  before.    Then  comes  the  statute 
so  much  insisted  on  by  the  defendant's  counsel, 
commonly  called  tBe  atatute  of  monopnhes, 
Stat  £1  Jac.  cap.  3,  which  certainly  doth  not 
at  all  affect  theease  at  the  bar.    For  first,  this 
charter  is  not  a  general  grant  for  the  sole  bu}*- 
injjc,  selling,  mauag,  using  of  any  thing  witmn 
this  realm,  which  are  the  very  words  of  the 
acts  :  nor  does  this  charter  give  tlie  East -India 
Company  licence  or  toleration  to  do,  use,  or 
exercise  any  thing  against  the  tenor  or  purjport 
of  any  law  or  statute,  which  are  the  only  thmgs 
provided  against  by  that  act.    But  the  parlia- 
ment then  seemed  to  take  the  same  general 
car^tof  all  such  charters  as  this  at  the  bar,  as 
the  parliament  did  in  3  Jac.  of  that  particular 
charter  of  £xeter  ;  and  therelbre,  to  the  end 
that  those  words  in  the  beginning  of  thiti  act  of 
monopoUes  might  not  lie  thought  to  extend  to 
charters,  to  corporations  for  trade,  there  is  a 
proviso,  sect.  9,  that  that  act  should  not  e\tend 
to  ao3r>corporatioQ8,  coropaoies,  or  feUowshi))8, 
Sec  erected  for  the  maintainance,  enlanreinent, 
•r  ordering  any  trade  or  merchandize,  but 
leaves  the  aame  as  they  were  betbre  tliat  act, 
without  any  immatation :  and  it  is  obfervable, 


that  the  pHriianient  then  thought  a  general 
,  savin;;  safllcient  to  support  tho*ie  cuartei-s  that 
.  were  then  in  beirii^,  to  ourporatidus  for  trade 
I  and  merchandize  ;  hut  made  oarticular  pro- 
vistis  for  the  savioi;  of  patekitu  rot-  inland  cum- 
nHHiitic'^,  viz.  such  as  salt,  gunpowder,  ord- 
nance, shot,  and  the  like. 
I     So  that  this  company  was  in  full  possession 
,  of  their  privilege  of  sole  trade,  exclusive  of 
Oihers,  ail  king  James's  and  kin^  Charl'js  Isi's 
time,  till  all  the  prero^vatives  tif  tae  crown  were 
invaded,  and  tlie  crowned  head  too  was  takun 
off  by  traitors  and  rebels.    But  the  providence 
of  God  having  restured  us  oiur  king,  and  re- 
invested him  with  all  his  undoubted  preroga- 
tives, as  well  as  restored  us  to  o,ur  ancient  rinrlita 
and  privileges,  and  scarce,  as  I  may  say,  warm 
in  his  throne,  but  Amongst  the  other  coiisi  • 
derations  that  lie  had  for  tlie  public  weal  of  his 
subjtxrts,  he  considers  the  public  advantage  of 
this  kingdom  arising  by  trade,  and  amongst 
them,  one  of  his  first  thoughts  are  fixed  upon 
this  Company.     For  3d  of  April,  1661.  he  by 
his  letters  patent  taking  notice  of  the  charters 
of  queen  Elizabeth,  and  king  James,  granted 
to  tlie  East- India  Company,  and  of  the  inju- 
ries that  were  done  to  them  by  the  late  trou*' 
bles.;  with-Uie  advice  of  his  council,  and  ap- 

G'wtion  of  Mr.  Attorney  Palmer,  and  my 
•chancellor  Fmcli,  be  granted  and  con- 
firmed to  them  all  Uieir  nrivile<|:c9.  The  27tli 
of  May,  in  the  20th  of  his  reign,  lord-chan- 
cellor Finch  being  attorney,  and  my  lord- 
keeper,  tliat  now  is,  solicitor,  he  confirms  thit 
charter:  and  ^nts  to  the  Bast  India  Com- 
pany other  privileges,  by  anetlicr  charter  .in  tho 
28t(j  year  of  his  reign  ;  at  which  time  the 
Lord-keeper  was  attorney,  and  sirWilUani 
Jones,  solicitor  ;  he  confirms  the  former,  and 
grants  more  nrivi  Ufgea :  and  in  the  25th  yeu 
of  his  reign,  by  the  charter  now  in  question, 
passed  with  tne  approbation  of  the  present 
attorney  and  soUcitor,  men  <»f  great  ability  in 
their  profisvioiis,  and  of  whom,  were  they  not 
present,  1  should  say  much  more  ;  the  char* 
ter  to  this  com|»any  was  confirmed  with  addi- 
tional privilq^. 

Nor  has  this  charter  passed  only  the  appro- 
bation of  his  majesty  and  council,  since  hit 
happy  restoration,  but  the  parliament  has 
likcw'ise  taken  notice  of  it;  the  statute  14 
Car.  a,  cap.  14,  ukcs  notice  of  it  to  be  of  great 
advantage  to  the  public.  The  smt.  ofthe  '^9lli 
of  this  king  for  poll- money,  taxes  them  with 
twenty  shiilin>]|^s  for  t\  ery  hundred  pound  in 
stock.  In  the  great  case  between  ^(kinner  and 
the  East- India  Company ,  the  House  ot  Com- 
iiioiis  defended  tliem,  even  to  an  eruption  be- 
tween the  two  houses. 

Mr.  Jenks  and  some  other  linnen-drapess 
and  tradesmen  of  London,  takiug  tlie  ailvan- 
tage  ofthe  heats  that  too  frequently  po^^sesscd 
the  House  of  Commons  of  late  years,  espe- 
cially against  the  point  of  prerogative,  did 
fjriously  attack  tlie  East- India  Company,  but 
without  any  success  •  aud  this  coinpanv  wai 
never  asitulted  in  W«tininfter-Hah  till  tbii 
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Cftiue  at  the  bar.    1  cannot  hdi)  therefore  this  |  reMnred  to  lamself  a  power  to  destroy  and 
obaerration,  that  as  the  kin^  by  his  charter    alter  the  iThole  charier,  or  any  part  thercofi, 

■0  as  to  put  it  into  a  way  of  ref^nlation  iusleadot' 
a'joint-Htock,  in  such  manner  as  he  shall  inkia 
gre^X  wisdom  think  tit ;  therelure  it  becomes 
us  IP  duty  and  modesty  to  wait  till  we  reoeiTe 
his  funlier  roy  at  pleasii re  therein.  And  whereas 
it  was  objected  at  the  bar,  because  tite  king 
cannot  by  any  imposition  u|K>n  tbrrign  trade, 
therefiire  he  cannot  restrain  it : 

1  do  not  know  to  what  end  that  objection  was 
nnde,  benuse  it  does  not  aflfect  the  qncstion  at 
the  bar ;  but  Icbt  it  may  obtnin  th(:  efTect,  that 
I  presame  was  aimed  at,  I  think  it  is  not  amisa 
to  say,  that  eren  at  this  day  there  is  much  more 
may  be  said  in  the  maintenance  of  tlic  kinjp'a 
prerogatiTe  in  Westminster- Hall,  in  tint  case, 
than  can  be  offered  against  his  prerogative  ia 
this.    But  in  as  much  as  that  and  several  other 
objections  against  the  charter  proceeded  frona 
an  unreasonable,  as  well  as  unmannerly  mis- 
trust they  have  of  the  crown,  I  cannot  bnt  re- 
member that  his  sacred  majesty  was  not  to 
mistrustful  of  them.    For  he  since  his  restatt- 
ration   has  bestowed  npon  his  subjects  more 
than  all  his  predecesson,  put  them  all  together, 
since  the  conouest,  ever  did.     Nay,  he  in  a 
moment  franlny  bestowed  upon  us  more  than 
ever  he  desires  he  shoukl  be  trusted  with  again, 
for  by  his  act  of  mdemnity  he  bestowed  npon 
his  sutjects  their  lives,  liberties  and  estiOes, 
which  were  all  justly  and  legally  forfeited  to 
him  by  the  late  rebellion ;  the  consideration 
whereof  will  prevent  all  fears  and  jealoosies, 
and  promote  in  all  loyal  hearts  a  firm  resolu- 
tion to  sacrifice  their  lives  and  fortunes,  so 
freely  bestowed  upon  us  by  him,  to  mainuin 
the  crown  and  just   prerogatives  thereof;  so 
that  it  majr  have  a  perpetual  continuance  in  that 
royal  faiuily,  in  a  lawful  succession  ;  which  I 
heartily  pray  may  tic  so  long  as  the  sun  and 
moon  endures. 

From  what  has  been  said,  I  hope  it  doth 
plainly  appear  thr*  since  the  law  ofthis  land, 
and  the  law  of  nature  and  nations,  allow  the 
power  of  making  companies  to  manag[e  traffic, 
exclusive  to  all  others  to  be  in  tlie  prince,  that 
tliis  is  reckoned  to  be  *  inter  Jura  Re^;alia  ;* 
that  no  act  of  parliament  does  restrain  this  pre- 
rogative ;  that  the  practice  of  all  Europe  has 
been  acrordingly ;  that  particularly  such  com- 
panies have  been  erected  in  England,  and  those 
companies  have  been  in  qniet  possession  of 
their  privileges  for  such  a  number  of  years ; 
that  till'}'  have  passed  the  approtMUion  of  many 
learned  men ;  that  they  have  been  thouglit  for 
the  public  advauta;nre  of  the  nation,  by  so  many 
kings  and  princes,  with  the  advice  of  their 
council,  both  in  and  out  of  parliament ;  that  all 
statutes  and  authorities  of  law  that  we  can  noeet 
with  in  our  books  affirm  it,  and  none  that  I  can 
meet  with  oppose  it. 

That  the  East- India  company  have  solely 
mn  the  hazard,  and  been  at  great  expences, 
In  discovering  places, 
Erectii^  forts,  and  keeping  forces, 
'*^"     foclories, 


1667,  takes  notice,  that  the  charters  granted  by 
^ueen  Elizabeth  and  king  James  remained 
iDiintermpted  till  the  late  rebellion ;  so  the 
interiopers  against  the  king's  prerogative  in 
this  particular,  and  the  liornd  conspirators 
tguiM  the  king's  lift  in  this  last  hellisli  con- 
niracy,  first  appeared  in  Westminster-Hall 
about  the  same  tmae.' 

As  lo  the  olijections  I  have  not  yet  given 
answer  to,  I  think  they  are  but  few  :  my  lord 
Coke's  opinion,  cited  by  Mr.  PoUexfcn,  2  Inst 
540,  where  my  lord  observes  new  things, 
which  with  fair  pretences  prove  hurtful  to  the 
commonwealth  ;  and  amongst  them  reckons, 
that  new  corporations  trading  into  foreign  parts 
and  at  home,  which  tmder  the  fair  pretences 
of  order  and  government,  in  conclusion  tend 
to  the  hindrance  of  trade  and  traffic,  and  in 
■the  end  produce  monopolies,  does  not  at  all 
concern  the  case  at  the  oar.  For  this  charter 
that  hath  continued  for  100  years  without 
any  interruption  till  of  late,  can  neither  be 
thought  a  new  corporation  or  hindrance  of 
trade ;  and  sir  Edward  Coke,  when  he  was 
atioi-ne}' general,  and  past  this  charter,  was 
at  leanicd  in  the  law,  as  he  was  when  he 
published  that  Iniok,  and  was  turned  out  of 
Leing  chief-justice,  dkl  not  think  this  charter 
nee&d  that  caution. 

As  to  the  case  of  the  Canary  patent  between 
Horn  and  Ivy,  that  cannot  affect  the  case  at 
tiiebar. 

I.  For 'first,  the  judgment  in  that  case  was 

S'ren  upon  the  point  of  pleading,  and  not  upon 
e  validity  of  the  patent. 

II.  That  patent  was  in  perfect  opposition  to 
the  statute,  3  Jac.  that  open(>d  a  free  trade  to 
Spain,  and  therefore  could  not  be  rostrained  by 
the  king's  letters  patent,  but  there  is  no  such 
objection  to  our  case. 

The  counsel  that  argurd  for  the  defendant 
seemed  to  allow  the  charters  to  the  Virginia, 
Turky,  and  Eaintland  Coni|)anIes,  which  are  ex- 
chudve  of  others,  to  be  g(K>d  ;  because  they 
are  managed  by  a  rcgulatif>i!,  and  not  by  a 
joint-stock,  wKich  surely  can  make  no  diflfer- 
cncc :  for  it  is  a  grant  ot'a  sole  trade  to  theiu, 
exclusive  of  other),  as  well  as  the  case  at  the 
bar.  And  it  is  as  hard  to  get  into  the  Turky 
Company,  as  it  is  into  tliis  ;  and  may  be  more 
chargeable :  for  you  cannot  be  a  member  of 
tiie  Turky  Company,  but  you  must  be  a  free- 
man of  the  city  of  "^Loudvm  ;  and  makes  you 
liable  to  all  the  great  otfices  of  charge  in  that 
government.  But  a  freedom  of  the  East-  India 
Company  may  be  purchased  at  a  much  easier 
rate ;  the  tnembers  of  tiie  East-Indn  Com- 
pany are  as  visible  as  those  of  the  Turky.  And 
thougli  it  was  said,  the  East- India  Company 
yrere  sometimes  invisible,  yet,  were  the  Turky 
Company  infected  with  so  many  interiopers  as 
the  East -India  Company  have,  they  would 
not  appear  so  glorious  and  splendid  as  tliey 
now  do,  and  as  I  heartily  wish  they  may  lung 
contmae.    But  the  kngbythia  charter  has 
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than  the  gnutce  of»bir,tMrket,  oruiy  othc^ 


EipediJly  tinea  all  tbia  haa  beoD  oocxaoaei 
bj  aa  act  of  the  public,  'and  b^  the  jott  nttm- 
giUm  of  (be  cr«wn,  nnder  which  thay  cUitn. 

8a  that  now,  8a|»poaiiig  the  matter  bad  bceii 
doobtfiil  at  tb«  Iwynning;  (aa  yat  the  coafivy  ii 
crManl),  jet  attcr  an  mao;  jem  nudiapneil 
Mut  nunletrupled  prerogativa  of  tbe'king,  and 
tha  poaaaaaioB  of  dw  oompanita  pmanant  tbera- 
wMo ;  and  yel  tbe  lawa  ha*h^  alway*  been 
opan  to  anv  aoljactB  who  onneond  tbMud*aa 
gticTad ;  that  ■peach  which  Jwrohm  reci 
ciiig'  Agrippa,  to  (hoae  Jcwa  wno  after 


inin 
'  required  thi 
*  for  M  maay  yean  bad --,  , 

Aad  qMMi  Kliabelh  pleaded  anuHt  the  kiqr 
orDenmaik,  for  die  rigfati  of  flSuwapon  the 
'*  of  Norway  and  New- Uand,  That  aei- 
-     nutdbtber,     ---■'■- 
id  ai^  thing 

fore  eondadcd  it  to  faa  nnjoet.    Cambd.  BIus. 
Mb.  onn.  1600. 

So  that  1  conclude  the  first,  and,  aa  I  con- 
care  the  only  point  in  thit  caeft,  that  iettera 
patent  which  gare  licence  and  hberty  to  tbe 
plauitiA  to  exercise  their  eole  trade  to  the 
IndiM,  within  the  lintti  of  their  pant,  <x- 
duairc  of  all  otben,  b  ■  good  grant  in  law. 

It-  lio  coocaire,  that  uie  dd^ndant  trading 
to  tbe  Indies,  contrary  to  tbia  charter,  mn  m 
nuoiahed  by  infbnnatioa  at  the  auit  of  the 
lung  i  and  ihat  tbia  action  by  the  plainliffii  ia 


muchu  I  faaTc 
t.  f 


alio  well  brought ;   bat  in  u  mi 

detaiuad  you  m  long  upMi  the 

■ball  trtsiion  upon  your  patkiice  bat  a  few 

wordi  to  Ibis. 

1.  Therefore  I  ciuceiTe,  tbe  pbinliff  need 
not  oUea^  any  ipccial  dam^e,  do  man 


Tought,  and  grounded  waa 
and  entire  trade ;    whidl. 


e.  The  action  iabroiu 

egrantof the aole  and 

I  I  cancaie  ia  a  trancbiae  the  lung  ONij 
grant,  aad  ia  like  the  case  of  pew  urentiaiM  t 
upon  which  Iettera  pient  actiont  are  brought 
bv  every  day's  eKpenence;  andthanrohUNtuig 
cUnse  ia  added,  only  to  make  ibe  Ihing  mem 
ootonons  :  aqd  that  inlerlopen,  in  caw  Ibw 
ahould  beproKcuted  at  tbe  kinr'a  ioit,  ■hnnft 
be  more  inaconble.  And  untu  yon  can  ima- 
gme  there  be  as  many  Eatt-lndiaCoapaniMaa 
tlMra  are  commooera  and  aiAMMl-maBtoh  in 
Enghuid,  Mtaj't  caae.  Coke  0.  can  nprer  be 
tfaonght  on  olyedina.  As  to  Ibe  ottfeetioD  ia 
tbe  11  Rep.  SO.  fbdla  Abrii^.  part  I.  p.  lOS. 
Off^i, .....  _i    ■_.      .. 


peoaUiM  to  Darcy  had  bean  good,  ibr  thejole 

impcRtinf  of  fbnigii  cardt :    yet  that  bei^ 

only  a  dwpeoaation  to  the  staL  of  Ed.  4.  and  ■ 

only  ezdnda  Darcy  ftoai  ibe  penalty  of 

act,  ha  canld  not  ■anianuo  tbe  aetiaa: 

'  aginnl  had  rated  an  iotBreat, 

tbe  bar  doea,  ha  might  hare 


but  if  in 

aaonr  granlal  ^__  ___ 

Uoughl  an  action,  aa  my  lord  BolU'  aayi  _ 

tbe  next  paragra^,  may  be  oidlected  oat  af 

Darcj'aCMC 

Tb)  ca*e  ujimi  patetita  of  nnr  inventiabL 
arc  full  authontica  utbecaae  at  thehar:  and 
■0  it  thai  case  of  the  abbot  of  WeatminaUr, 
wherem  the  grant  of  the  market  for  thirty  daja, 
exclnrive  oTothera,  ia  particularty  act  (brOi  in  - 
theactiaa.  AndtheSaliibury manthatbraught 
dotb  toLopdoD,  and  aoM  the  same contnry 


trcapasa  upon  the  case,  at  tbe  suit  of  the  abbot ; 
and  the  writ  conclude*,  (siqipow!^  tbe  grant 
gmd)  <  In  DOatri  contemptnin  et  pr«dici!  Abba- 
'  tiagravedamnumacFr.  etlibertatum  niwim 


is  an  aotbority  fuU  aa  to  thia  point. 

U|ion  the  whde  matter,  I  am  of  the  aame 
oaiaioa  with  my  bnthen ;  aad  do  onaceiTa, 
that  that  grant  to  tbe  plaintiA  irf  Uk  aote  trade 
to  ihe  Imliea,  exduaivo  of  otbeis,  ia  a  good 
grant,  and  thai  the  action  ii  wdlbiog^t: 

And   tberafore  let  the   Fbintiff  take  Us 
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J13.  The  Lady  Ivt*s  Trial,  for  gnat  Part  of  Shadwell.  in  the 
County  of  Middlesex,  Die  Martis  3  Junii,  a.  d.  1684.  Ter. 
Triu.  36  Cuaeles  1L  B.  R.    Before  the  Lord  Chief  Justice 

jEFFnEYB.* 

KtaiB  Mamm,  FliintHT;  >.  Dame  Tbeodou 
Iry,  DeToulHit. 

This  imy  thU  cuae  cuae  to  be  tried  tt  the 
Wr  of  tbe  Ceart  of  Kin^'t  Bemdi,  by  a  special 
■uryeftbecMUtty  of  MiddleeMc;  wboMBunea 
Mlow:  Hit  Rcsinald  Fonler,  bait,  air  Joho 
CuUer,  kt.  andliait.  lir  OMMaid  Ndlhoi]i, 
lart.  air  Micfaael  HcDMgc,  bit  mr  WilUam 
Otibtoii,  kBt.  rir  Ridwnt  Uownion,  kM.  Riefa- 
■rd  RcymU,  Ralpk  BacknaU,  Thamaa  Au*' 
tia,  .loacph  DawMs,  Tfaoaiaa  Cler^  Bkbinl 
Wfailf,  MquirM. 

Wbo  beiDg  caaiiled,tlM  ReMid  wai  Mad  In 
-them  by  ibe  cleric  ef  the  ffen,  in  EdsIhIi  ; 
.■dJ  opeaeil  by  Ur.  Hidlowaji,  Ibr  ibe  tAualiS. 

8ei}.  Stringer.  H » it  pleue  ^onr  tordihip, 


Ud  you  gentiemen  of'tbe  jojTi  ■  Mi 
«  fur  the  plaibtilf; 


will  he,  irhether  t 
a  good  title  1 


•  "  JeSenea,"  Mya  Hr.  Piw,"waa  ■  mmi 
•Dtirely  agieeaUe  to  the  lempur  and  auitable 
to  die  purpoee*  of  the  preeeot  govemoMot" 
[that  at  June*  tbe  wcoiu.]  "  Be  wai  tbought 
not  to  be  very  learned  in  bii  prafenioD  ;  but 
what  might  be  wantiiig  in  kiKrwledge,  he 
made  up  in  podbreDeai ;  and  indeed  wbateter 
miglit  be  the  difficulties  ia  question*  be-  I 
twcen  one  au^ed  anil  another,  the  faabion-  r 
aUe  doctrine  ifhich  preTuled  at  that  time,  of] 
■appoftiug  the  king's  pr^t^tiie  in  i(*  full  | 
extent,  and  without  restriction  or  limitation,  , 
rendered,  to  such  aa  eapoused  It,  all  thai  ' 
kmicfa  of  law,  wbicfa  i*  called  cooctltu-  I 
tioual,  extremely  easy  aqd  timple.  He  waa 
aa  auboiiw*e  aod  mean  to  those  abore 
lum,    aa    he   was    haughty    and    insolent    to 


3,; 


ot  exhibit  a 
very  nice  reganl  tor  morality,  or  ercn  for 
decency,  be  nerer  failed  to  aaimadrMt 
upon,  and  to  punish  the  tnost  slight  dniatiou 
in  others,  with  the  utmost  seTCritv,  (specially 
if  they  were  persons  whom  be  suspected 
to  be  no  favourites  uf  the  court."  Hist,  of  the 
Reign  of  James  S.,  ch.  S. 

Burnet  had  before  said,  Own  Times,  toI.  1, 

C.  567.  "All  people  were  appreheosi»e  of  very 
lack  designs  nheu  thev  saw  JclTeries  insde 
Lord  Chief  Justice,  nfio  waa  Ecandalunily 
vicious,  and  was  driink  every  day,  heaides  a 
drunkenness ol'lury  in  his  temper  thai  looked 
lUie  enthusixsni.  i{e  did  ni>i  cuusiJer  tbe  de- 
cencies ufhis  post :  Dor  did  he  so  much  as  af' 
fiicttn  sei'm  impartial  as  became  a  judge,  but  , 
nu  out  upon  m 


irlUdebfle,iu8had)reUiiari^;  a^ 

'  hcptof  is,  aay  we,  tbe  snuiiMi  ia. 

tbe  churd)  of  at.  FaHl'fl,  wba 

psaitMiiiB  tbcecof  far  fwr  er  6r« 

boMlrad  ww»f ,    WeakalljmveleMeHdaMi 

iM  noM  hoBdreda  qf  VMH,  til  we  eoua  to  that 

■wde  to  Ibekaaor  of  tbe  piaiatUTi  nnderwhaa 

we  claim.    We  wiB  higia  with  A«  krt  loMa 

of  deau  8tiUii^(<l«et,  30  Hept.  tttlO,  ayaa  (Be 

aufrander  of  Ibe  leMe  Bwto  by  doaa  SaocnA, 

DOW  kird  archbiabop  of  Cantcionry. 

8wearJee0r«yWil)aa(whiehwMdoM;)  it 
N  a  chnrdi-laaac,  bttt  yet  oe  i*  a  witneaa  to  iL 
The  Lobe  ofaoSepL  10T8,wn  nad. 
8e^.  Stringtr.   (Shawiaf  to  him  aoothet 
deed).    Did  yoa  tee  1^  deed  aMtod  and  da. 
lirandf 

WUUn.  Yea,  Sir. 
I ;  {      An  Indenture  qwedripartito  taede  the  SMh  of 

that  HA  not  become  the  bar,  maeh  \mt  lb 
bench.  He  waa  sot  leaned  ■■  hie  prafcariaa, 
and  hia  eloaaenoe.  though  ncieusly  cepioee, 
yet  wae  neither  CMTOCt  nor  agraeaUe." 

Mr.  liarriugton,  in  a  Note  to  his  Oheem- 
tioni  on  4  Hen.  T,  obMrres  that  bishop  Burnet 
"  ia  generally  very  aecutale  with  irgard  to 
points  af  Ibi*  sort"  [legal  bisloty,]  "  ud  it  ia 
not  improbable  that  his  history  was  rcriaed  try 
fait  great  patron  rir  Haibottle  Orimstoae,  who 
waa  Master  of  the  Itolia." 

This  conjecture  catmot  be  true  of  any  part 
ofBnmet'a  History  of  the  rcigMofJamc*  id, 
kxaa  William,  or  queen  Anbe,  (or  Orimiteoe 
died  about  Christmas  1684,  at  the  age  of  8S, 
see  1  Own  llmea,  S97-]  Hia  beii^  Gkemae 
chaplain  to  sir  Hathotile  most  hare  introdaced 
him  to  die  ac^aiotance  of  tbe  great  lawyen 
of  the  time :  in  hia  hiatoiy  he  occadonalljr 
girea  us  their  characten.  In  the  trial  now 
before  na  Jefferies  dispbya  connderable  aeuto- 
ncsB,  accompanied  by  hi*  usual  insolence  and 
ce^neoess.  There  i«  a  atory  that  ha*i(% 
Goromenced  the  pnfesaion  of  the  law  in  the 
unsettled  times  between  tbe  death  of  Cbarlra 
the  First  and  the  Kestonlion  of  Cbaries  the 
Second,  Jeflerict  had  oerer  been  Regularly 
called  to  the  bar. 

+  "The  at 


that  had  btvn  drained  by  one  Vande^elf,  a 
alter  sold  to  the  Stepkina'k  under  whom  tba 
lady  iry  did  claim."    Pormer  Edit. 
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March,   1079,  31  Cir.  S.  betweeil  Tlmiss 
Nemie,  €iN|.  the  ki^  GoM,  &c.  read. 

AH.  Gen.  (IKr  Robert  Sawjer.)  We  adhnk 
the  assiffiimeiit.. 

B&ryString€r,  Then  we  than  prove  the  lands 
in  anesCion  were  alwayi  bdd  of  the  dean  of 
Paul's. 

Att.  Gen.  Ay  do,  shew  thai  these  lands  in 
qaeadon  were  so,  if  yon  ciUi. 

JL  C.  J.  (Sir  G.  Jeffreys).  I  wonld  not  in- 
terrupt you,  gentlemen,  prdy  go  your  own 
way;  but  if  I  mistake  not,  you  had  as  good 
begin  with  5  Ed.  6.  aa  you  did  last  time,  as  I 
remember;  1  have  not  radeed  my  book  I  had 
then,  here :  I  fear  we  have  not  overmuch  time 
to  waste:  we  diall  want  time  at  the  latter  end 
of  the  cause,  therefore  pray  come  dose  to  the 
merits  of  the  cause. 

Serj.  Stringer.  We  will  shew  it,  if  they  re- 
quire, they  know  it  well  enough. 

Ait.  Gen.  Shew  what  you  can. 

tieii.  Stringer.  In  5  H.  8.  the  dean  of  F^uPs, 
OMetf  leases  to  one  John  Hall. 

L.  C.  J.  But  it  is  5  of  Ed.  6. 1  ask  for. 

Serj.  Stringer.  23  Feb.  5  Ed.  6.  dean  Afay 
doth  make  a  lease  to  Joan  Hall,  and  Marcellus 
Hall.  Tlien  dean  Fecknam,  10  Dec.  9  aiid  3 
Phil,  and  Mar.  in  consideration  of  a  surrender 
of  that  lease,  lets  another  lease  to  lHarcellus 
Halt;  and  so  it  continued  tiU  May,  1630,  and 
then  dean  Donne  made  a  lease  for  three  lifes: 
and  upon  the  surrender  of  that  in  1636,  dean 
Winndfmdde  a  lease  to  Mcior ;  and  in  1640, 
he  made  another  lease  to  Winterbum,  which 
was  sold  to  Mr.  Neale,  and  so  came  to  the 
lessor  of  the  plaintiff.    First  read  this  book. 

Att.  Gm.  What  book  is  it,  Mr.  Seijeant? 

L.  C.  J.  A}r,  tell  us  what  it  is;  open  it  be- 
fbre  you  read  it. 

Cierk  reads.]  <  A  tenement  with  a  water- 
mill,  cum  Pertinentiis^ 

X.  C.  J.  What  is  it  you  read  there  f 

Seij.  Stringer.  It  is  a  book  that  beknigs  to 
the  dean  and  chapter  of  St.  Paul's. 

L.  C.  J.  What  book  is  it?  How  do  you 
pro¥e  it  to  belong  to  the  dean  and  chapter  of 
null's? 

(Th^n  Mr.  Spencer  was  called,  but  could  not 
readily  come  iu  by  reason  of  the  crowd.  Mr. 
Porter  was  sworn.) 

Seij.  Stringer.  Mr.  Porter,  what  say  you  to 
this  book? 

Porter.  Since  the  beginning  of  this  suit,  this 
book  was  "found  among  the  writings  of  the 
dean  and  chapter  of  Paul's. 

Att.  Gen.  How  long  ago,  Sir,  upon  your 
oath  ? — Porter.  About  a  year  ago. 

X.  C.  J.  That  is  but  a  slovenly  acconnt  of 
pnch  a  book  as  this. 

Mr.  WiUiamt.  It  is  plain,  my  lord,  it  is  not 
•  new  book  nuuie  on  purpose. 

X.  C  J.  It  is  plain,  that  in  this  slippery  age 
We  live  in,  it  is  veriL  easy  to  make  a  book  look 
as  old  w  you  wouluhavc  it. 

Seij.  Slringtr.  We  will  go  on  to  the  kraae 
fitMdtoMarcdlusHitt;' 


Pray,  Sir,  wh^  first  saw  you 


(Then  Mr.  Spencer  came  in  and  was  sworn.) 

mr.Wimm   ^ 
that  book  f 

Spencer.  Seren  years  ago. 

Att.  Gen.  Where,  Sir  ? 

Spencer.  Among  the  eridencei  of  the  deill 
and  chapter  of  Paul's. 

X.  C.  X  What  ia  it  yon  wmUd  read  in  it? 
An  entire  lease,  or  what  ? 

Serj.  Stringer.  Tis  a  short  note  of  a  lease. 

Cierk  reads.]  '  A  tenement  with  a  water* 
n^ll .      ' 

X.  C.  J.  S^e  if  the  book  have  any  title. 

Clerk.  No,  my  lord. 

X.  C.  J.  Let  me  see  it.    (Which  was  done.) 

Seij.  Sfringer.  The  23d  of  Feb.  5  Edw.  6.-- 

JL  C.  J.  You,  Spencer,  have  you  seen  in 
any  of  the  hooka  an  entry  of  an  v  lease  made  by 
Dean  Collet?  ^ 

Spencer.  I  have  not  observed  that  I  have  seen 
any  lease  of  Dean  Collet 

X.  C.  J.  Have  you  seen  any  lease  made  by 
Dean  Collet,  in  the  time  of  Henry  8,  about 
any  of  the  church's  lands  ?  I  ask  you  the  ques* 
tion,  because  I  observe  here  in  this  paper,  in; 
two  places  here  is  the  word  'Dean  Collet,*, 
writ  with  another  hand  than  that  of  the  book  %. 
but  Nowell  is  writ  with  the  same  himd  as  th« 
other.  And  so  Nowell  seems  to  have  been  put 
for  the  maker  of  this  lease,  as  being>  put  upon 
the  top ;  when  in  truth  be  was  not  dean  till 
long  after.  Upon  your  oath,  in  whose  name 
was  that  lease  let  that  is  here  spoken  of? 

Spencer.  I  know  not,  my  Ibrd;  that  is  the 
book  I  sawthen. 

X.  C.  X  Is  this  lease  in  yoar  hook  of, 
leases? 

Att.  Gen.  Pray,  Gentlemen,  you  did  produce 
before  your  original  deed  of  purchase,  where  ig 
it  now  r 

Mr.  Williams.  That  book  was  produced  and 
read  at  the  first  trial. 

X.  C.  J.  What  first  trial  ?   Not  that   last 
Term. 
'  Mr.  Williams.  It  was  in  the  court  af  tha^. 
time. 

X.  C.  X  I  believe  not,  you  are  mistaken  in 
that ;  for  1  have  brought  the  notes  I  took  then, 
and  I  find  no  such  thing  here. 

Att.  Gen.  They  produced  then  the  first  pur- 
chase of  the  dean. 

X.  C.  J.  Is  there  any  lease  of  Henry  8thV 
time  in  that  book  ? 

Spencer.  I  do  not  remember  any  lease  of 
Henry  8th 's  time  of  this  land ;  but  I  have  seen 
that  book  ever  since  1  belonged  to  the  Dean'SL 
business. 

X.  C.  X  Have  you  not  a  book  of  the  suc- 
cession of  your  Deans?  When  was  Collet 
Dean? 

Mr.  Williams.  In  1505. 

JL  C.  J.  When  was  Nowell  Dean? 

Mr.  Williams.  In  1660. 

X.  C.  X  Then  1  assure  you  this  book  i# 
grandly  suspicious. 
,    Att.  Ctju.  Tbey  threaten  us  with  foqi;anaf>. 


MS] 


TftlALSb 


and  I  know  not  wkai ;  I  belie? e  it  will  be  fimiKl 
m  Mr.  Neide*t  tide. 

JL  C.  J.  If  im  cue  jou  oome  and  jiroduee  a 
book, .  and  ^oa  taloe  ^ounelirea  apoo  Uie  an- 
limiity  of  it,  atanevideBoe  thai  tbik  land  did 
bdoQif  to  the  l>ean  and  Chapter,  and  leased  by 
tbem,5H.  8,  and  in  that  book  Nowell  is  writ- 
teo  by  tbe  watae  hand  as  the  rest  of  the  book, 
Ml>eui  then ;  hot  becanse  yon  find  Cdlet  was 
then  dean,  and  Nowdlnut  till  threescore  yean 
after,  Nowell  is  turned  by  another  hand  to  Col- 
let;  it  draws  a  great  suspicion  certainly  upon 
your  book,  as  set  op  for  a  purpose. 

BIr.  Wiliiamt,  It  is  true,  my  lord,  if  we  did 
that,  it  were  something ;  but  we  find  an  old 
book  amonff  the  eridences  of  the  churcb, 
and  we  produce  it  as  such  ;  we  hare  not  al- 
tered it,  therefore  it  cannot  be  done  for  our  pur- 
pose.   

L.  C.  J.  Who  knows  who  did  it  ?  But  done 
Uis. 

Aii,  Gtm,  And  your  title  is  under  the  dean 
and  chapter  of  Fsul's. 

JLC.J.  Who  keeps  the'  eridences  that  be- 
iMjff  to  the  dean  and  chapter  of  Paul'sf 

<a^Acrr.  They  are  kept  in  the  cbapter- 
house. 

£.  C.  J.  I  am  persuaded  there  may  be  an 
ancient  book,  and  this  may  be  such  an  one;  but 
it  looks  a  little  untoward  in  this  particular. 
You,  Spencer,  did  you  look  upon  thooe  two  par- 
ticular passages? 

l^ftncer,  Sfo ;  I  did  not  oboerre  it 

Sierj.  Siringer,  My  knrd,  our  next  lease  in 
the  book  recites  one  made  by  Collet. 

Att,  Gen.  Come,  upon  your  oath ;  did  not 
Mr.  Baron,  or  Mr.  Nesle,  come  to  search  in 
this  book? — Spencer.  Yes,  they  did. 

Seij.  Luttcick.  How  long  atfo  was  that  ? 

Sptnccr.  As  to  Mr.  Baron  or  Mr.  Ncalethcm- 
aelres,  I  did  never  see  them  come  to  search  ; 
hot  some  for  them  have. 

Mr.  WUliamg.  Do  you  bclierc  the  book  was 
thns  as  it  is  now,  t>etbre  you  came  at  first 
toitP 

.  ScQ.  Lutwich,  You  say  they  did  not  oome 
to  search,  what  did  they  come  ftfr  dien,  to 
drink  ? 

Spencer.  Tbey  have  come  to  the  officer,  Mr. 
Anrter,  but  I  never  saw  them  search. 

Mr.  Williams.  But  I  ask  you  again,  was  it 
i»  when  you  found  it  first  ? 

Spencer.  I  believe  it  was,  I  know  of  no  al- 
teration. 

Seij.  Stringer.  But  to  put  it  out  of  doubt, 
we  have  this  second  loase,  which  does  recite 
this  lease  of  Collet's. 

Mr.  North.  Nay,  my  lord,  we  have  another 
niece  of  evidence  that  will  fortify  that  book  to 
be  true,  as  to  the  foundation  of  it ;  that  such  a 
lease  was  then  made  as  the  book  says :  for  we 
iMve  a  kind  of  particular,  or  Catak^u  or  evi- 
dences of  the  fiesLn  and  chapter.  It  is  au  an- 
cient writing.  And  in  this  there  is  mention 
particularly  made  of  a  lease  made  in  5  U.  8. 
Fray,  Sir,  look  upon  that,  and  give  an  account 
flfit. 


J.  jfiMw^Ile  Lm^  lw^9  THd.       [MO 

^^pencer.  I  have  seen  tUs  among  the  rest 
of  the  evidences  of  the  dnn  and  chapter  of 
Ptol's. 

Att,  Ocn.  How  hmy  ago  P 

Sgenctr.  I  cannot  dire^y  lell. 

Mr.  PoUeatfem.  How  Igng  doyou  think,  vpon 
your  oath  ^^Spenctr.  Two  years  ago. 

Att.  Gen.  Tnal  is  smce  this  contest. 

JL.  C.  /.  Ay,  thai  is  aKttie  too  Utely  for  an 
ancient  writing. 

Serj.  Lutmiek,  Did  you  see  it  before  Mr 
Neale  or  Mr.  Baron  oniered  a  search  there. 

^acer.  I  cannot  say  particnlariy  I  dkl :  I 
have  seen  thispaper 

Att.  Gen.  Aper,  man  ?  It  is  a  parchment, 
prythee  mind  what  thou  sayst :  How  loo^  is 
It  since  yon  first  saw  that  parchment  P 

Spencer.  I  believe  I  have  seen  it  this  sevtn 
years;  but  not  that  I  can  swear  to  have  taCen 
any  partkolar  notice  of  it 

Att.  Gen.  Where  did  you  see  it  first,  upon 
your  oath  ? 

Spencer.  Among  the  rest  of  the  deeds  and 
evklences  that  belong  to  the  dean  and  dnnter 
of  Paul's. 

Att.  Gen.  Upon  what  occasion  did  you  take 
take  notice  of  it  first  P 

Sptncer.  Upon  searching  among  the  writ- 
ings. 

Att.  Gen.  Who  did  search  with  you  at  that 
time,  upon  your  oath  ?-^Spencer.  Mr.  PCrter. 

L.  C.  J.  Read  it. 

Att.  Gen.  Was  it  deliverad  to  Mr.  Neale 
before  h  was  brought  hither  P 

Spencer.  It  is  brought  here  now  amoi^  the 
dean's  other  writings,  we  never  nse  to  deliver 
any  out. 

C/^rft  reads.]  This  is  dated  «  8  Eliz.  1559. 
Books  and  other  writings  appertaining." 

Serj.  Stringer.  Now  we  will  read  the  lease 
to  Marcellus  Hall ;  wherein  this  is  recited  to 
have  been  made. 

rriie  lease  in  tbe  book  was  read,  dated  93 
Feb.  5  Ed.  6,  for  five-and-forty  years  at  10/. 
rent.) 

Stan.  Stringer.  Tlien  the  next  lease  is  in 
2  and  3  Phil,  and  Mar.    [Which  was  read.] 

10th  Dec.  2  and  3  Phil,  and  Mar.  from  dean 
Fecknam  to  Maroellus  Hall  for  ninety  years 
from  Michaelmas  before.  ' 

Att.  Gen.  There  is  a  licence  to  alter  the  mill, 
which  we  shall  prove  he  afterwards  did. 

8eg.  Stringer.  Your  lordship  observes  here 
were  grounds  and  seveiid  houses  at  this  time 
Ictt,  With  the  mill  and  ponds,  and  ditches  to  re- 
ceive the  water.  After  this,  Blarcellus  Hall 
assigned  to  Adrian  Moor;  he  in  the  year 
1618,  deviseth  it  to  his  wife  Mary  "Moor ;  and 
in  1630,  she  stureoders,  and  hath  a  new  lease 
fdt  lives. 

Ait.  Gen.  Shew  your  assignments,  BIr.  Ser- 
jeant, from  Marcellus  Hall. 

Scig.  Stringer.  That  we  cannot  do,  nor  need 
we ;  for  w(-  are  not  to  derive  our  title  that  way, 
but  the  church  title  is  ours.  We  wiU  shew 
ou  dean  Donne's  lease  to  Mary  Moor,  upoa 
er  surrender. 
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Serj.  Stringer,  And  we  desire  oura  mty  bt 
seen  too. 

Jui>t.  Withms,  Ave,  deliver  in  yourmapSp 
thi-^isthe  only  fit  place  for  them.  (Which 
V T-;  done  on  both  sides.) 

dcfj.  Maifnard,  Then,  my  lord,  I  will  go  en. 
We  a^rec,   I  say,  tliey'had  a  mill,   which  is 
now  taken  down  and  put  in  another  place : 
we  sitall  sbew  them  wiiere  it  did  stand,  and 
that  was  no  part  of  the  land  now  in  qucstioQ. 
TIte  jury  hare  seen  the  place,  and  I  hope  have 
had  a    satisfactory  view  of  it.    There    was 
once  a  mill  stanjmg,  and  there  was  once  a 
pond,  but  that  mill  and  pond  do  stand  die- 
where.    The  land  in  questiooy  we  say,  was 
anciently  marsh  ground,  and  subject  to  tb« 
overflowing  of  the  water,  and  it  is  so  to  this  day. 
In  H.  8th*s  time,  it  was,  by  6ne  Vanderddf,  a 
Dutchman,  drained.    This  by  act  of  parlia- 
ment, llichurd  Hill  was  made  owner  of,  and  he 
conveyed  it  to  SStcpkins,  who  was  the  defen- 
dant's ancestor,  and  whose  heir  she  is.    And 
the  boundaries  are  set  down  in  that,  and  the 
subsv.>quent  conveyances,  which  cannot  possibly 
staud  with  those  tbit  their  mill  is  said  to  stand 
in.    We  shall  shetv  by  several  records  tho 
queon  had  a  title  to  itb}'  a  couvevance  in  way 
ol  mortgage  to  her ;  and  this  afterwards  wai 
conveyed  back  again  to  the  ancestor  of  mj 
lady  fvy.    We  yield  they  had  a  mill,  and  they 
have  increased  the  rent  Fuffioiently  upon  it, 
not  to  need  other  men's  land.     They  have   ■ 
houses  built  upon  it.   I  know  not  indeed  hovr 
much,  but  I  think  it  is  near  1,000/.  a  year  that 
it  yields  to  them.      If  then  we  can  demoii- 
strativelv  shew  you  where  our  gtonnd  is^  and 
wh«T(;  theirs  is,  and  if  we  affirm  our  title  by 
recorcfii  and  good  convevanoes  ;  then  by  a  pre- 
tence to  a  mill,  f  hope  tney  shall  not  grina  m, 
or  take  away  ali  our  land. " 

Alt.  Gen.    My  lord,  and  gentlemen  of  the 
jury,  1  crave  leave  to  answer  the  evidence  that 
has  lK>en  givt>B,  before  I  enCer  upon  our  title. 
They  have  spi'nt  a  great  deal  of  time  to  derive 
d<iwn  a  title  to  the  dean  and  chapter  of  Paula, 
to  a  mill,  a  bake-house,  and  some  tittleffvoaiMl 
thereto  belonging.    And  truly,  as  Mr.  Seirjcant 
says,  no  man  ever 'Questioned  the  dean  aad 
chapter  for  their  mill,  and  bakehouse^  and 
leaden  trough.    But  the  thing  in  question  is, 
seven  acres  and  an  half  of  land,  which  in  the 
memory  of  man  was  marah- ground  ;  if  you 
observed  it.     GcMitlemen,  upon  the  view  how  it 
lies,  you  know  the  Nortli  hound  is  the  deen*t 
Lynches,  tlie  South  bound  is  the  Thames  Wall, 
the  West  bound  Foxc*s-lane,  and  the  East 
bound  is  the  hilly  ground  that  is  called  Cock- 
hill.     And  we  say  as  to  all  this  land,  it  is  none 
of  tlie  dean  and  chapfter*s,  nor  ever  did  pais. 
or  was  enjoyed  by  this  lease;  but  we  •hell 
shew  you  It  was  under  another  lease.    I  must 
observe,  that  it  is  very  strange  upon  their  own 
evidence,  that  a  mill,  cum  Pertinentiis,  shoidd 
pass  aeven  acres  of  ground ;  and  a  mill  that 
was  demolished  so  long  a^  aain  queen  Mary'i 
time,  (for  so  we  shall  plainly  shew  you  it  was) 
2  0 


rUtliicli  Lease,  dated  14  May,  1630.  6  Car.  1. 
for  three  Uvea,  at  10/.  te.  was  read.] 

8erj.  Stringer.  Then  Mary  Moor,  six  years 
after,  surren&rs  this  lease,  and  takes  a  new 
lease  for  three  lifes  in  I>ean  Winnej^'s  time,  at 
to/,  a  year  r^nt^and  40i.  increase. 

[Which  Lease  dated  5  Aug.  1636.  6  Car.  1, 

waa  read.] 

Then  another  Lease  dateil  5  M*;rch,  1640, 
16  Car.  1,  bv  dean  WinneflTlo  Samuel;  Whitwick 
and  John  Wiirterborn,  at  10/.  the  ancient  rent, 
40i.  before  increased,  and  4/.  more  now  in- 
ei  eased. 

Beij.  Stringer,  Thus  far  it  stood  upon  leases 
for  lives :  this  lease  continued  till  1669,  till  3Ir. 
Neale  bought  this  land,  aod  then  he  reuewed 
it  from  the  now  archbishop,  then  dcau  San- 
crof^,  who  raised  the  rent  to  80/.  during  the 
fife  of  Freak,  who  was  the  surviving  liie,  and 
to  100/.  after. 

[Which  Lease,  dated  12  July,  21  Car.  8, 
1669,  was  read.] 

Serj.  Strinptr.  We  have  brought  it  home 
ROW,  my  lord,  to  the  lessor  of  the  plaintiff: 
for  we  have  shewn  this  lease  was  surrendered 
to  dean  Stiltingfleet ;  aod  thereupon  he  made 
a  lease  to  Garrard  and  Cratford,  which  we  have 
given  an  account  of  before.  And  so  we  have 
shewn  a  succession  of  leases  from  the  church, 
for  130  odd  years. 

X.  C.  .r.  The  last  lease  is  at  the  rent  of  240/. 
a  year,  I  think. 
Serj.  Stringer.  Ves,  my  lord. 
Seq.  May  nurd.  I  lave  you  done,  spent lemen? 
t^T}.  Sttmger,  Yes,  we  have,  tin  you  give 
us  farther  occasion,  brother. 

SiTJ.  Muunard.  Then  may  it  please  tonr 
lordship,  and  yon  gentlemen  of  the  jury,  t  am 
of  counsel  in  this  cause  fortlte  detendant,  my 
lady  Ivy.  Tlie  plaintifis  have  given  you  a 
sort  of  evidence  for  a  title;  but  the  truth  of  it 
is  nil  that  they  sny  will  not  make  a  cooclusion 
such  as  they  would  have  from  their  premises : 
for  all  that  they  have  proved,  is,  that  tlie  deans 
of  Paol*s,  fncoessivdy  one  after  another,  lia\e 
made  leases.  -  They  did  in  the  beginning  tell 
vou,  they  had  had  this  land  hundreds  of  years : 
but  what  have  they  hail?  and  what  leases 
have  they  made  ?  Bntonly  a  mill,  a  bokehonae, 
a  trough  of  lead,  and  all  houses,  lands  meadowB 
and  pastures  thereto  bt*longing.  We  do  not 
deny  but  that  tliey  are  to  have  a  mill ;  their 
leases  arc  also,  even  the  new  ones  do  mostly 
ibliow  the  track  ami  words  tlutt  were  used  in 
queen  Mary  and  Henry  the  eighth's  times. 
But  here  is  tlie  truth  oil'  our  case :  That  the 
dean  and  chapter  had  a  mill,  w<*  agree ;  nay, 
Biore  than  that,  we  agree  that  they  have 
eighteen  acres  that  lie  on  the  North  side  of 
RatdiAe  high-way ;  and  also  that  they  have 
another  parcel  of  land,  called  theLynches.  That 
this  may  be  understood,  we  now  crave  leave 
to  driiver  inepc  to  the  court  and  the  jury, 
vou  X, 
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«iid  that  tliese  Undii,  couuining  so  oousHlerabki 
a  rerenue,  should  DOt  have  a  survey  takea  of 
thcin«  or  a  bouiulary  made  of  the  land,  that 
tbcy  miuht  know  wbal  iias  tlieirs^  and  what 
their  neighbours.     Fur  your  lordskiii  and  the 
jury  may  obiierve,  in  all  tb".  b*asos  and  convey- 
Koocs  doii'u  to  this  time,  iu  Dean  Cullct*s  lease, 
and  onward,  tlicrew us  nothing^ UMntioned  but 
a  mill  wiib  the  up^urtcnanct's,  or  a  tenement 
with  the  appurtenances.  Uut  they  have  not  one 
fixed  boundary  of  their  lands ;  and  really  it 
cannot  be  prt sunied  the  dean  und  chapter  should 
be  10  ignorant.     Besides,  in  the  ancient  lease 
tlial  they  produced  of  Kd.  6tb*s  time,  there  waa 
acu^euaiit  to  pay  the  quit- rent,  as  for  lands 
lioUen  of  the  manor  of  Stepney.    And  «he  diil 
expect  tliat  they  would  have  Grou^ht  some  of 
the  rolls  and  records  of  that  manor ;  ami  out  of 
aoine  survey,  there  remaining,  vi-nuld  have  i^tvin 
^  particular  testimony  of  what  lands  lK'loii{f  to 
the  dean,  and  iihat  do  not.     ISut  in  truth,  \\v 
aay  this  is  properly  inarsh-laiul ;  for  ihat  will 
be  your  question,  crntleincn,  that  }ou  an:  to 


the  third  jiarcpl,  and  that  only  eoneema  you  to 
enquire  oi',  wliether  these  serco  acrea  and  ui 
half  be  parcel  of  that  ?  And  that  w  deMribrd  in 
the  record  to  be  a  teoemeot,  called  Deirkk- 
hilla,  which  is  a  bake-house  with  a  miU,  and 
the  leaden  trougb,  the  appuitcnanoea  of  iSbm 
mill,  at  the  rent  of  3Ss.  and  4</.    ThsM  ai«  all 
the  parcels  named  of  the  dean  and  /chapter*! 
lands.    And  at  the  last  trial  when  tbey  pro- 
ductfd  the  deed  of  purchase,  whereby  this  waa 
conveyed  to  the  dean,  which  I  think  wai  in 
H.  3rd*s  time,  it  yielded  but  S/.  a  year  in  the 
whole,  and  now  in  time  it  is  come  to  90001.  a 
year,  without  this  great  gobbet,  which  thev  in- 
tend now,  ii'they  can,  to  swallow  up.    And  now 
as  to  this  parcel,  all  tliey  can  claim  is  but  a  mill, 
and  in  the  latter  leases  it  i>  &  house  where  the 
mill  stood,  and  that  we  shall  shew  bv  reoordi 
where  it  stood ;  and  it  is  said  to  be  called  I>cr- 
rick- hills,  and  situate  on  the  East  end  of  the 
marsh  now  iu  question.    And  to  go  a  ilep 
farther  we  Khali  shew  that  this  waa  altered  in 
queen  Mary's  time ;  for  in  5  E.  4,  the  book 


try,   I  Mieic,  at  last:  ulieilier  tlicM*  seven  i  wherein  their  U-asc  is,  makes  mention  of  tbe 

mill  as  standinir;  then  in  10  Dec.  S.  and  3 
Ph.  ami  M.  there  is  a  kind  of  mystery  which 
uc  shull  hv  our  evidence  unriddle:  lor  then 
I'.iougli  tl.c  tenant  had  above  tbrty  yean  in 
being,  and  to  romr,  he  must  renew  bis  IcaM 


,,  thus  bounded  un  Foxe*s  lane,  ^\'est ;  on 
the  Thames,  South  ;  on  the  llilly-««av,  cslk-d 
Cock-hill,  or  3lill-tliteh,  En.Nt';  and  on  the 
dean  and  chapter's  Lynches,  North,  hnnarkii- 
ground?  The  dean  and  chapter  have  ^\m'i\ 


evidence  of  some  leases,  vt  Inch  upon  thcsur-  j  frani  dean  Fechnam  at  iliat  time.    Now  we 


renders  were  delivered  up  to  them  ;  but  there  ■  shall  slicw  that  tlie  ?Oth  of  I  he  ss  me  Dcoaoiber, 
are  none  produced,  they  only  nail  the  eiitrie.^  t  this  place  where  the  mill  tlien  lately  stood,  was 
hi  their  books.  Now  we  sliaJl  demonstrate  xUai  '.  Ktt  to  Julin  Carter,  iiar  maker.  There  are  in 
this  mill  of  theirs  was  an  overshot  mill ;  f<)r  that  place,  at  ihii*  day,  lands  and  houses  that 
there  is  mention  made  of  a  Icaileu  trough,     yield  the  dcnii  and  cliapTcr  an  Uund«%d  ponnds 


vhich  IS  luo  oniv  proper  ins'.runieut  tA  nn 
Over^ot-mill.  Tnercfore  we  will  tirbt  settle 
(because  thev  tJiemseUcs  will  not)  wh:it  i> 
theirs ;  and  tlicn  \^  e  doubt  not  to  t^ire  you  sa- 
tisfaction that  this  uas  never  any  of  theirs,  but 
the  undoubted  iuhei  iunee  of  tlie  Stepkins ;  and 
not  a  foot  of  it  belun«^  to  any  other  nian  livin*^. 
But  further,  sitae  they  wtlfunt,  we  shall  pro- 
duce a  piece  of  evidence,  which  indeed  vie  must 
thank  Mr.  Neale  for  ;  fur  he  blablnnvf  it  about 
that  he  had  a  survey  uf  the  manor  of  Stepney, 
which  would  do  our  work,  put  us  upon  searcb- 
ipg  there  lor  it ;  and  wu  have  it  here ;  and 
tfa^re  you  will  find  a  particular  of  all  the  dean's 


a-yrav,  distinct  fmrn  the  lA'nches  and  the 
North  ground  uf  KatniiiThiiili-way,  and  that  is 
a  verv'  good  impnurmont  for  a  mill,  and  a 
hakt!  1iouse,aud  u  leaden  trough,  and  a  ditch 
for  the  watiMT.  Now  hv  their  lease  in  1G30, 
they  recite  that  tlu-.  mill  uatf  not  worth  the 
keeping  up ;  and  according  to  the  power  given 
them  by  the  loa<ip,  <2  and  3  Phil,  and  Mar.  to 
null  down  tlie  niill,  it  was  pulle«i  down  and 
built  upon,  and  it  caine  to  yield  them  100/.  a 
year,  as  it  doth  at  this  day .  After  this  we  shall 
call  witnesses  to  set  forth,  that  in  tliis  place, 
in  the  East  end  of  Cock-hill,  in  the  memory  ol* 
man,  there  wu.s  found  the  floor  of  the  old  imU  i 


lands,  under  djf.  and  4H,  c^uit-rent.  And  the  and  then:  are  those  livings  that  can  attest 
narticulars  arc  thus  deicriued  in  that  book,  i  it.  8o  uc  ^luill  shew  tliey  ara  fishing  in  a 
^which  shews  that  there  n as  a  leneniint  that  |  wrong  pool*,  thev  hate  suHicient  to  anawer 
•tood  by  the  mill,  and  that  paid  a  quit-rent,  and  i  tlieir  deed  of  purcliase;  and  all  the  evidence 


die  other  lands  came  under  that  quit-nrLt.)  !  that  h:iib  been  given    you,  will   appdr 
Twenty  acres,  called  Sbadwell  field,  that  lieLb  {  be  only  to  eutertain  the  court  with  an  arousi.^ 
cntbe  nurth-siduof  Ratdiff  hi«jh-way,  knoMu  |  uotliing;  and  to  take  up  the  time.     But  we 
at  this  day ;  anil  all  this  piece  of  ground,  of  <  sliall  go  yet  a  step  further,  and  abew  beyond 


twenty  acres,  is  built  upon  and  improved; 
which  was  one  part  of  the  land  tliatcame  under 
a  juit-rent,  but  not  pretended  to  be  any  part  of 
this.^  The  nc.\t  is  five  acres  called  the  Lynches ; 
fnd  it  appears  by  the  record  to  be  but  five  acrts, 
and  so  it  IS  measured  now.  Itatcliif  high-  way 
went  on  the  top  of  the  hill,  and  this  is  called  the 
Lynch- way,  not  improved  nor  built  upon  ;  and 
!■  exactly  abutted  according  to  our  reconls,  and 
decyphered  by  acres  to  an  acre.    Then  oomes 


all  peradventure,  that  this  land  in  question  wa« 
marsh- ground  :  and  the  other  side  must  ad- 
mit, that  if  it  be  marsh-grouml,  the  dean  and 
chapter  have  nothing  to  do  with  it,  never  m<« 
tended  to  a  ibot  of  it,  nor  doth  any  tittle  of  their 
evidence  mention  marsh-ground.  And  truly 
we  will  fttlmit  h  to  them,  if  it  be  not  marsh- 
ground  wo  have  nothing  to  do  with  it.  8o 
that,  geatiemeii,  vow  great  qiiertion  is.  Whe- 
ther thif  be  niaiiD*gTound,  or  not  ?  And  there- 
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WMo  Um  maiB  of  the  qoestioo  will  be  iJioat  the 
Eut  boundary  olone,  ond  bo  other :  ibr  that 
WapphigHnarih  bounded  oooth  on  tbeHiames, 
■ortn  on  the  Lyncbea,  and  west  on  Ht.  Cathe- 
rine's, U  no  qoeilion,  nor  ever  was  in  all  the 
trials  that  bare  been.  Therefore  the  only  {loint 
that  the  evidence  is  tii  be  applied  unto,  is  about 
the  eastern  boondar}'.  That  we  lay  to  be 
Cock-Hill,  anciently  called  the  Hilly-way,  or 
Minbank,  now  Cock-Hill ;  and  in  the  Records 
of  Stepney  manor,  it  is  called  Coriihill :  and  it 
is  a  rising  hilly  ground,  it  appt^rs  to  lie  so  to 
this  day ;  I  appeal  to  the  jury  who  have  seen 
it.  Now  that  this  was  uiarsh-f^rouiMJ,  and  the 
inheritance  ot'  the  HtepkinsV^we  sliiill  pn»ve 
by  these  steps:  Firsts  ^e  shall  produce  an 
act  of  parliament  maile  in  27  Hon.  8,  wherein 
the  bonids  appear  to  be  filainly  the  same  as 
■ow  we  say  tney  are  at  this  day ;  oi4y  now  it 
is  all  built,  that  is  all  thedt(fereuf.*e;  and  the 
marsh  doth  therebr  contain  ISOaores.  Now 
by  that  act,  the  whole  marsh  is  rested,  as  to 
one  moiety,  in  Richard  Hill,  as  asng^oecuf 
Vanderdelf  theDotchman,  who  had  drained  it, 
and  for  his  pains  was  to  have  one  half;  and 
he  Oflpreed  with  the  ]»articipatofs,  amoug  whom 
StepKins  was  one,  and  had  A.')  ucres,  and  par- 
ticularly this  land.  80  that  tlie  dean  of  Paul*^ 
must  derire  a  title  from  tlus  act,  if  he  wilt  have 
the  land.  But  we  shall  shew  how  they  colour 
their  poaKsnon.  Afterwards  RichanI  Hill, 
11th  Nor.  37  H.  8,  he  doth  make  a  lease  to 
the  dean  and  chapter's  miller,  and  that  for  34 
yean,  wherein  you  will  exactly  see  the  boun- 
daries of  the  act  are  pursued.  Afler  he  had 
leased  it  to  the  dean's  miller,  he  paaseth  away 
the  inheritance  to  Thomas  iSlepkins,  in  time, 
latli  April,  6  Ed.  6,  MarcHIus  Ilall  the  miller, 
atWr  Htepkins  had  obtained  the  inheritance 
iipoB  agreement  between  tliem,  sfets  a  lease 
from  8tepkins  of  138  years  of  the  lands  in 
question,  as  you  may  sec  by  the  bounds  they 
are  exactly  the  same ;  and  tbu  was  in  time, 
SOth  April,  6  £d.  6.  80  the  miller  had  now 
p-uiuiil  on  both  sides  the  ivay  that  is  called 
Cock- Hill ;  on  the  east  siile  by  Inse  from  Hill, 
on  the  west  siile  by  lease  from  Stcpkins.  Theu 
in  point  of  time  \re  shall  come  to  shew  the 
lease  uiaile  to  Itoper.  For  Marccllus  Hall 
after  he  had  taken  this  Ion:;  lease  from 
Stenkins,  SOth  Nov.  2  and  3  Phil,  and  Maiy, 
dotn  demise  the  land  in  question  to  Richard 
Roper,  for  21} ears:  and  uc  sliuU  shew  that 
in  all  the  quecii*s  time  Roiter  was  teiiaut. 
Then  Jasper  HiU,  who  was  the  lioir  of  Richard 
Hill,  in  12  Nov.  6  and  0  Ph.  and  1^1.  by  deiMl, 
and  i|fler wards,  3  £liz.  by  fine  and  comm<in 
recover}',  conveys  all  these  lands  particularly 
by  name,  and  re-leascth  tlu'ui  to  John  and 
Blacheline  Stepkins,  and  the  heirs  of  John  ; 
and  so  lodged  tne  ihheritaiice  in  the  Stepkins's, 
all  but  that  which  was  thus  out  in  a  long  lease 
to  Mercellns  Hall.  We  shall  prove  that  be- 
fore Richard  Hill  died,  heenteretl  into  a  sta- 
tute to  l^old  and  Salvogo  for  a  great  sum  of 
money ;  and  this  statute  comes  to  be  extended, 
3  EliB.  and  there  this  bnd,  notwithrtanding 


these  leosesi  is  seiBed  and  extended  as  Hill's 
lands.  We  ahall  shew  all  this  land  upon  s 
commission  of  sewers,  had  a  survey  taked  of 
it.  When  we  have  shewn  nil  these  record^ 
and  proved  thai  this  is  marsh-ground,  and  not 
a  witness  of  theirs  hut  must  a<»Lnowledge  it  to 
be  marsh -ground  (for  that  partof  Fox*s-kilie» 
was  raised  at  least  nine  font,  and  so  propnr- 
tionahly  was  the  rest  of  the  ground ;  and  it  ap- 
pears at  this  day,  that  u|)on  a  high  fide  all  thci^ 
eellam  are  overflown),  1  think  then  you  wilji 
inuke  110  doubt,  whether  this  be  onr  land  or  no. 
And  to  proceed  in  this  onler  that  1  have  open- 
ed, we  tvill  first  shew  you  the  survey.  There 
was  one  thing  I  forgot  about  the  1 1  acres 

Sen.  Stringer.  What  is  it  you  read  ffcst, 
Sir? 

L.  C.  /.  What  do  yon  begin  with,  Mr.  At- 
torney ? 

At't.Gen,  Your  lordship  observes  lliey  shew 
a  lease  from  «U'an  Fecknam,  the  ItKh  Dec. 
2  and  3  of  Ph.  and  31.  Now  on  tlie  129nd 
Dec.  in  the  same  year,  we  shall  shew  RIarcelliis 
Hall,  by  lease  to 'Carter,  butts  it  upon  the  east 
side  of  the  mill. 

U  C.  J.  I  took  the  notes  the  bst  time  of 
your  evidence,  and  it  b«gau  in  H.  Sth's  time. 

Ait,  Oen,  3ly  lord,  w  hen  we  come  fo  our 
title,  we  shall  go  on  in  the  same  method  we 
did  then ;  but  now  we  arc  only  shewing  where 
the  lands  are. 

L.  C.  J.    Go  your  own  wav . 

Cicrk  reads.—*  This  indenture,  made  the 

*  SSnd  day  of  December,  in  the  second  and 
'  third  years  of  the  reigns  4if  otff  sovercigs 

<  lord  and  lady  Plitlip and  ftlary,  by  thegrace 

*  of  God,  king  and  queen  of  £neland,  tfoaio, 
«  France,  both  theHicilies,  Jerusafero,  and  Ire- 
'  hind,  delentlers  of  the  faith,  archdukes  «C 

<  Austria,  dukes  of  Burgundy,  Millbin   and 

*  Bmbant ;  counts  of  Haspurg,  Flanders,  and 
«  TyroU  ;  between  Marcellus  Hall,  of  Ratditr, 

*  miller,  of  the  one  part,  and  John  Carter,  of 
«  RatcKffe,  oar-maker  of  Stebunlieath,  of  the 
«  other  part ;  wituesseth.  That  the  sai<l  Mar- 

<  celhis  Hall  hath  demised,  granted,  and  fo 
«  farm  lett  unto  the  said  John  Carter,  that  his 

*  wharf  lying  in  RatclifT,  where  late  the  roiN 

*  stood,  called  Ratcliifmill,  adjoininf^  on  the 
'  west  upon  the  east  side  of  the  mill- ditch,  alias 

*  the  miU-dam,  reaching  from  thence  eastward 
«  .SO  foot ;  and  from  the  north-cust  comer  of 

*  the  said  mill-dam,  southward  to  the  river  of 
»  Thames,  20  foot ;  to  have  and  to  hokl  all  and 
'  whole  ihe  said  wharf,  as  is  bcfitre  specified, 

*  with  all  commodities  and  profits  bpk)nging  to 

*  the  same,  to  the  said  John  Carter,  to  his 

*  heirs,  executors,  aud  assigns,  from  the  feaA 
•ofSt.  Mary  the  Virgin,  immediately  fbllow- 

*  ing  the  d^c  of  these  presents,  until  the  end 

*  and  term  of  30  years — ' 

L,  C.  J.  This  lease  was  reail  the  last  time. 
Seri,  Stringer.  Yes,  it  was  so,  my  lord. 

CUrk  rca£.'} *  to  be  fully  complete 

«  and  ended,  yielding  and  paying  therefore  lor 

*  the  same,  unto  the  said  Marccllus  Hall,  his 

<  heirs,  executors,  and  aswgns,  ten  shillings  ot 
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kwhdnMDeT  vf  Engkad  jFCtrijF ;  thtt  m  to 
■ay,  at  I  the  mmI  of  the  annuBciatM  of  fit 
Mary  the  Viijpa.    And  if  it  iianpeii  the  said 
nntto  be  behiail  and  unpaid  at  Um  said  feaat, 
in  part  or  in  all,  by  the  epaoe  of  one  fofftnigfat, 
and  lawfully  asked  of  tlia  laid  John  Carter, 
his  enwotor,  luid  atMifnt,  then  it  ghall  be 
laarful  to  the  hoid  Maroelliu  Ilall,  his  heirs, 
exaeatora,  ami  ;issitfiis,  to  distrain  for  hit  said 
iCDt  so  beu^  iiehiiid,  and  the  distress  so  taken, 
to  keep  until  such  time  as  the  said  rent  with 
the  arrearHKfw,  beftiUy  satisfted  and  paid.*  — 
L.  C.  J.  For  how  many  years  is  that? 
An.  Gen.  Thirty  years/ 
L,  C.  J.  Vth^t  i  demised  by  this  lease? 
At t.  Gin.  Read  the  uarticuUrsaijrain. 
8ir  /.  TrcTXT.    3Iy  lord,  wo  would  ^dly 
fc'fiow  where  they  har(  this  lease,  that  so  it  may 
ap|>ear  whence  it  came  \  for  we  know  thry  haf  e 
an  ext'elieut  art  at  fiudini^  out  of  dcods. 

L.  C.  X  Ay,  come,  shew  whei-e  you  had  it. 
Let  me  soe  it. 

'   Ait.  Gen.  Wo  did  produce  it  at  the  last  trial, 
and  at  the  first  too. 

L.  C.  J.  But  that  this  jury  kuows  nothinfj^ 
of,  and  they  call  for  some  account  of  it  on  the 
Other  side. 

Att.  Gen.  Mr.  Knowles,  do  ynu  know  any 
thimr    of  that  deed?    When  did  you    first 

Mr.  WiUiami.  And  where  had  yon  it  ? 

KrumUi.  My  kMnrl,  I  had  it  in  a  garret,  in  a 
land  ofr  a  nook,  ahout  six  foot  long,  and  three 
foot  and  a  half  wide,  in  my  own  house,  in  the 
garret  among  other  writings. 

I*.  C.  J.  How  came  you  to  have  them  ? 

Knoofles,  As  I  was  executor  to  Winlcrbum. 

Mr.  Pouit.  Pray,  Mr.  Knowleis  will  you 
tell  upon  what  occasion  you  looked  tliere  and 
Ibund  them? 


Serjeant  Prmitertan.  Ay,  pray  give  an  ac- 
count of* the  whole. 

Knimia,  My  lord,  upon  the  2d  of  August, 
1669,  was  the  tirsi  time  I  e^er  saw  my  lady 
Ivy  to  my  knowledge ;  and  she  wa!>  inlormctl 
bv  one  Mr.  Vicarer,  that  I  liail  st?veral  writings 
oi'Winterbum's:  I  told  her  1  had  so,  and  my 
lady  desired  mc  to  search  among  them,  if  there 
were  any  writlnpt  that  conceruetl  ^Hejikius's 
Mtate ;  1  told  her  it  would  take  up  a  month's 
tioie  to  look  all  tliem  over,  lor  there  was  a  gi'cat 
quantity  of  them.  She  said,  1  would  do  her 
a  great  kindness,  if  1  would  look ;  I  promised 
her  I  would :  and  upon  the  fourth  of  ^icplcmber, 
I  think  I  found  the  deed. 

X.  C.  J.  How  waf  \^'interbum  concerned  ? 

Att.  Gen.  They  have  shewn  that  ho  was 
owner  of  the  land  once. 

Mr.  WiUiunii.  Did  you  ever  read  over  that 
lease? 

L.  C,  J.  I  ask  you  again,  how  was  Winter- 
bum  concernetl  ? 

Know  Us.  lie  was  ]iartncr  with  Wrl^hi,  who 
sold  the  estate  to  Mr.  Ncaii'. 

Sitt.  Gen.  (I'ui.agt:  Finch)  Wrij^ht  sold  it 
to  Neale,  Winterbum  died,  i«i»d  this  niuti  was 
his  executor,  and  so  he  came  lo  the  \n*itings. 


Aii.  Gen.  But  pray,  Mr.  Knowlea,  tcB  vs, 
were  Ihcoe  writings  ever  riiewn  toMr.  Nsalaf 
Kmmiet.  In  the  year  1609,  whoi  Mr.  Ncale 
bouijht  this  flsute  of  my  uncle  Wright,  tkm 
writing  were  all  to  be  louikcd  orer ;  ami  nfmn 
Mr.  Keale's  request,  all  the  writings  were  sfot 
to  his  cotmsel,  a  gcatleman  in  Gray 's-Inn,  ona 
Cage,  I  think  his  name  was,  or  somethmg  like 
it ;  and  there  they  were  let\  three  moaths,  and 
I.  Iielie^c  in  my  soul  that  deed  waa  anaong 
them. 

Att.  Gen.  Were  they  brought  back  again? 

Knowks.  There  were  two  hampers  brought 
back. 

Ail.  Gen.  Had  you  any  discourse  with  Mr. 
Neale  about  this  business  ? 

KnOKles.  I  was  arrested  upon  his  account  in 
an  action  of  200(1/.  and  he  presently  after  came 
and  got  .mc  off  from  that  action,  and  udd  ma, 
Mr.  Knowles,  I  am  sorry  yon  were  arrBstcd 
uyon  my  account.  8o  am  1  too.  Sir,  said  I  ; 
said  he,  I  do  believe  really  you  found  that 
deed ;  I  did  so,  Sir,  said  I :  but  saya  he,-  pray 
will  you  answer  me  one  question  serioooly  r 
That  I  will,  two  or  three,  if  I  can,  (Sir,  nid  I. 
Says  he,  did  not  my  lady  Ivy,  or  Bsnbter,' 
foist  the  tleed  into  your  house  ?  No,  nid  I,  for 
before  ever  I  saw  either  of  them,  1  had  seen 
that  deed.    Then  )  am  undone,  saMI  ho. 

Rlr.  Wiliiamt.  Who  was  by,  pnyt  when 
this  discourse  past  between  you  and  Mr.  Neale  ? 

Knovies.  Tnere  was  none  but  he  and  I. 

Mr.  Willmnu.  It  was  at  the  taven;  Mr. 
Neale,  I  suppose,  will  not  deny  this. 

L.  C.J.  Will  he  not?  Vfm  you  tako  his 
word  for  it? 

Knovtn.  I  do  say,  1  found  that  deed  there. 

L.  C.  J.  Raid  it ;  read  the  demise.  But, 
Mr.  Knowles,  let  me  ask  you  a  question  or 
two :  as  1  understoofl,  you  said  my  lady  Ivy 
desired  you  to  look  among  Winterbum^s  writ- 
ings, for  deeds  that  concerned  8tepkins*8  es- 
tate?— Knor/fs.   Yes,  my  lord. 

L.  C.  J.  Wliere  was  that? 

KuouUh.  That  was  at  her  bouse. 

L.  C.  J.  And  when  did  you  find  this  deed  ? 

Knnalet.  I  found  the  deed  in  September, 
before  any  body  came  to  look  with  me,  or  w  as 
in  the  place  with  me. 

L.  C.  J.  Was  there  any  bo«ly  with  you, 
when  you  found  the  deed  ? — Kuawles.  No. 

jL  C.  J.  Then  you  ibnnd  it  yourself? 

Knowies.  \cs. 

L.  C.  J.  Did  vou  read  it  ? 

KnoTcie».  I  dill  the  outside ;  what  was  I  oon- 
ceriied  further  ? 

/..  C.  J.  Nay,  do  not  be  angry;  when  thou 
Art  most  calm,  thou  spcakcst  so  last  a  man  can 
scarce  understand  thee;  answer  my qufstion 
fairly :  you  say  you  read  it,  what  part  wta  it 
you  read  ? 

Knowles.  The  backskle,  the  outside. 

Mr.  Williunis.  There  is  nothing  writ  upon 
the  outside. 

L.  C.  J.  How  did  yon  gather  by  reading 
the  outside,  that  it  concerned  my  lady  Ivy  ? 

Kncwlet.  1  only  read  Stepkins's  name. 
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X.  C.  /.  8to»kim'a  umie,  yim  ity  ? 

XmmUi^  Wkat  dead  do  yoo  ask  me  upon  P 

L,  C.  J.  Tbatdeedy  the  ooly  deed  joa  have 
aeea  here.    What  ia  yav  cbnadui  name  t 

KMomiet.  Stephen  Knowlea. 

L'C.  J.  If  1  mistook  you,  I  be^  your  par- 
don; onr  question  is  ooDcenmig  this  very  oeed 
now  shewn  to  Ton. 

Kntmles.  1  monght  you  had  meant  the  lease 
of  128  years. 

L,  C.  J.  Well  theii,  let  that  pass  for  a  mis- 

'take;  1  would  know  of  you  now  somediinff 

concerning^  this  deed.    Look  upon  it— (which 

he  did) — upon  your  oath,  when  saw  you  that 

deed  first  ? 

Knamlet  1  cannot  say  what  day  it  was. 

L.  C.  J.  But,  look'  you,  if  I  mistook  you 
not  (if  I  did,  I  ask  your  pardon  again),  did  not 
you  say  you  fhunl  that  Yery  deed  among  a 
great  many  other  writings  or  Winterbum\  in 
a  room,  so  many  foot  lonff,  mnd  so  many  Ibot 
wide,  in  your  garret  ?  Did  not  vou  say,  that 
in  time  you  saw  my  lady  Iry  first,  upon  the 
Sd  of  August,  1683,  that  you  found  that  deed 
in  Septembei*  foilowing  f  And  did  not  you  tell 
na,  that  you  did  believe,  in  your  <!onscience, 
that  in  the  year  1609,  Mr.  Neale  had  this 
writing,  among  others,  sent  to  the  chamber  of 
suf  h  a  gentleman  in  Grays -inn  $  that  they  re- 
mained there  three  months,  snd  then  were 
brongfat  back  again  to  you ;  and  you  belieTe  in 
your  conscience  this  was  one  of  them  P  And 
<fid  not  you  say,  when  I  aiked  you,  how. you 
came  to  know  this  belonged  to  my  lady  Iry  P 
you  said,  beoaose  my  kuly  fry  had  spoke  to 
yon,  to  look  if  there  was  any  tiling  bemiffing 
to  Slepkins,  and  you  read  the  outside  of  the 
deed,  and  found  Slepkins's  name,  and  so  you 
knew  it  to  oonoem  her  ?  Did  not  you  say  all 
this  ?^KnimUs.  1  beliere  1  did. 

JL  C.  J.  Now  tell  me  then  by  the  outside  of 
that  deed,  bow  thou  canst  tell  that  it  belonged 
to  Stepkins  ?  For  if  thou  canst,  thou  art  more 
crafty  than  any  body  here,  1  beliere. 

Knowles.  I  thought  it  bad  been  the  long 
lease,  for  that  has  Stttpkins  on  the  outside. 

L,  C.  J.  Well,  let  that  pass  for  a  mistake ; 
we  must  now  begin  again  upon  a  new  matter. 
When  first  saw  vou  that  deed  ? 

Knamiet.  in  September,  1689. 

L,  C.  J.  How  do  you  knoH-  that  ? 

Knmoies,  1  pot  ray  hand  to  it. 

X.  C.  J.  Did  \ou  read  the  inside  of  that 
deed? 

Knonclet.    No,  I  did  not. 

X.  C  J.  Look  you  then,  we  ask  you  how 
you  came  to  know  it  was  a  deed  belonging  to 
8tq)kiiift  ? 

KnouUs,  1  read  the  backside,  and  put  my 
hand  to  it. 

X.  C.  J.  How  came  you  to  put  your  hand 
to  this  desd  as  beloiigintf  to  Stepkins,  when  you 
aerto  looked  into  the  deed  ? 

Knowlet.  When  I  found  this  deed  to  have 
written  upon  it  HforoHlus  Hall,  1  did  believe  it 
waa  something  that  eonoemed  the  Stepkina'a. 

X.  C.  J.  Let  nt  sat  the  di«l  iiow-~<whicb 


was  done)— Yea  sajr  that  was  m  vaiiiMi  open 
year  oath  ^—XWowfef.  Yebyitwas. 

X.  C.  J.  Then  look  upon  it  agam,  mud  (to 
not  be  suTpriied,  hot  let  «b  have  the  tntk 
oone  out,  m  God's  name.  Was  that  the  ret«> 
aon  T'^KnemUs,  It  was,  my  lord. 
"  X.  C.  /.  I  would  ftin  see  Mr.  SuttiMi,  I 
have  a  onestion  to  ask  him.  ■ 

Att,  Gen.  He  is  )iere,  my  kyrd.  ^ 

X.  C.  J.  Give  Mr.  Sntlon  hw  oatb— (whid^ 
was  done)— Look  upon  the  outside  of  Yhat 
deed,  and  upon  your  oath  tdl  ua  whose  band* 
writing  that  is. 

Sutton,  Allbuftheword(Lact)ismyJMHid- 
writing. 

X.  C.  J,  Are  not  the  words  Mareeihis  HaR 
all  of  your  hand- writing  P — Sutton.  It  is. 

X.  C.  /.  Then  how  coukUt  thou  kiiow  this 
to  belonff  to  the  Stepkins's  by  the  words  Mar* 
cellus  Hall,  when  you  first  discovered  this 
deed  in  September,  1682,  and  jrou  found  it  by 
yourself,  and  put  your  band  to  it ;  .and  y«l 
ttiat  Maroellus  Hall  be  written  by  Mr.  Sutleo. 
which  must  be  afler  that  time  P 

Att,  Gen.  He  says  he  knows  it,  becmae  ha 
put  his  hand  to  it ;  1  suppose  he  read  aanie 
what  of  the  inside. 

X.  C.  J.  He  said  the  backside,  the  outside  ; 
he  did  not  read  the  inside. 

Att.  Gen.  My  lord,  I.  desire  our  evidenoa 
may  not  be  anticipated. 

X.  C  J.  Mir.  Attorney,  I  would  not  antici- 
pate yoor  evidence ;  but  I  must  teD  you  by  the 
way,  your  evidence  anticipate  themselves: 
And  this  fellow,  Knowk«,  without  any  more 
ado,  has  proved  himself  an  errant,  notorioni 
knave.  And  if  your  evidence  witt  Mmder  aba 
spoil  themselves,  i  cannot  tell  bow  to  hietp  it 
I  knew,  as  soon  as  I  saw  the  deed,  thai  tluk 
wss  Sutton's  hand ;  I  know  his  hand,  as  well 
as  that  you  are  Mr.  Atiomey. 

Sol,  Gen.  Pray,  my  lonl,  ffive  me  leave  to 
ask  him  a  question,  which  I  nope  may  clear 
all  this  matter,  for  it  is  plain  the  man  is  mis- 
taken. 

X.  C.  J.  Mistaken!  Yes,  I  assure  yon 
very  grossly.  Aak  him  what  questions  you 
will;  but  if  he  should  swear  as  lonff  as  sir 
John  Falstaff  fought,  I  would  never  believe  a 
word  he  says. 

Soi.  Gen.  Did  you  look  into  the  middle  of 
one  of  the  deeds  ?'^KnowUs.  Yes,  I  did. 

Sol.  Gen.  Can  you  tell  which  you  looked 
into  the  inside  of,  and  wbich  you  dfd  not  ? 

Knowles,  The  lease  and  some  others  I  did, 
but  1  cannot  particularly  tell. 

Sol.  Gen,  Then,  m^  lord,  here  is  tbe  case : 
Here  are  multitudes  of  deeds,  and  a  man  looks 
on  the  inside  of  some,  and  the  outside  of  others ; 
is  it  possible  tor  a  man  to  speak  positively  to 
all  the  particular  deaiis,  without  being  liabte  to 
mistake  P 

X.  C.  J.  Mr.  Solieitor,  vou  say  wril ;  if  he 
had  said,  I  look^  upon  the  outside  of  some, 
and  the  inside  of  others,  and  wherever  1  8a# 
either  on  the  onlBide,  or  m  the  inside  the  name 
of  Slopkiiis,  er  MMisalns  lUmi  laid  then  by» 


Um 
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SoLGm.  Plr«>  wkH  Ani  «i  jrot  tdttk  to 
beatilnl? 

JTuMi/itt.  TIwImm  of  Ita 

L.  C.  J.  IVitbw  f«ad  k 

Kmmla  readi.  This 
92d  «kiy  of  Dec. 

L.C.J.  BHiPWOwbon? 

Kiio.v/c'j  reads.  *  Between  BftreeDwi  Haft  «f 
lUddiA;  miller,  of  the  one  port,  ond  Mm 
Carter,  oar-maker,  of  the  other  part,  wiu 
MBKtb,  that  tbe  laid  Mareollas  HaB  knh 
deuiwed,  fraoted,  and  to  fiurm  letlen  to  iBbt 
md  John  Carter,  all  thai  wharf  Ijumt  in 
Itaddif;  wbero  late  a  mill  stood,  oallod  fiaft* 
ciiff-mUl.' 

L,C.J.  Cao  yon  say  yoa  ever  road  so  fltacb 
beibm  r-JCoAvirs.  1  helSero  1  did. 

L.  C.  J.  When  was  it  ? 

Kmmiet.  la  8c|>tember,  1689. 

L.C.J.  Then  you  read  it  before  yoashawtJ 
it  to  my  lady  try  ? 

Kwmlri,  Yes,  my  lord. 

L.  C.  J.  And  you  found  what  the 
were  by  reading  f 

Knowlet.  Yes,  my  lord. 

JL  C.  /.  Did  you  read  it  thnnigh  ? 

Kmmk$.  No,  I  did  not,  1  believe. 

L.  C.  J.  liow  for  do  youtbmk  you 

Kmamia.  As  for  as  I  ha? e  read  now. 

L.  C.  J.  Did  you  fold  any  thing  them  of  the 
name  of  8tepkins  ? 

KnowUi.  No,  wH  in  that  I  did  not 

JLCJ.  Iwottlddesarotoknowof  youv  who 
it  was  that  came  to  my  lady  Iry,  to  inform  her 
you  had  sneh  and  such  wntinn  ? 

Kuotcies.  It  was  one  Btr.  VicaTCr,  aboot  a 
trial  that  was  to  have  been  two  or  three  years 
ago,  at  the  bar  of  the  Court  of  Kiag's-Meh 
here  ;  but  the  cause  did  not  then  go  on :  after 
that  Mr.  Vicarer  did  tell  my  lady,  that  o«s 
Knowles  had  a  great  companr  of  writings 
that  were  Winterbum's ;  and  she  desired  htm 
that  be  wouki  please  to  talk  with  me,  to  see  if 
I  could  do  her  any  kindnem  or  service  in  any 
of  those  deeds,  llie  first  time  that  I  saw  her 
was  the  9d  of  August,  as  near  as  1  can  remana- 
ber,  and  then  I  told  her,  I  was  exeeator  to 
Winterburxi,  and  had  a  great  many  writings. 
Said  she,  do  you  know  the  hand  of  Stepkins  ? 
if  you  do,  and  can  find  any  writings  that  relate 
to  Stepkins,  you  will  do  me  a  great  kindness. 

L.  u.  J.  Did  she  name  any  Mdy  else  t<»TOu  ? 

Knowla.  She  named  one  t*un,  and  one 
Barker,  and  one  Holder,  and  several  olhera; 
I  do  not  remember  all. 

L.  C.  J.  Was  there  any  mention  made  of 
one  Collet?— Ji[fuw/et.  No. 

JL  C.  J.  AVas  there  of  one  Donne  ? 

KnowUs.  OfooeLun  there  was. 

L.C.J.  OfoneFecknam?— J[Laow&f.  No. 

X.  C.  J.  Of  one  Blay  T^Knomlet.  No. 

L.  C.  J.  One  Joan  Hall  ?— Xaoa^.  No. 

L.  C.  J.  Was  there  any  mentioa  m$4ib  of 
any  Hall  ?—JCam0/(a.  Yes,  there  was. 

L.C.J.  WhatHaOdid  she  speak  off 

MmamkL  I  aa  not  ctrtim  whether  iqrHiB 


thewhl  they  «Rght  ooMom  my  lady  Ify  s 
thai  hadbtieaeemsthuig.  But  whsd  heosems 
aa  he  asked  sbeat  this  partieukr  deed,  end  he 
^m  his  oath  ahall  detUra  that  to  be  the  ma- 
aso  why  he  thought  it  belonged  to  Stopfcine, 
heraiuiw  of  the  naiue  <*f  MarcMlua  Hall  on  the 
ewtside,  and  never  read  any  part  of  the  inside, 
when  Sutton  swears  Marcellus  Hall  was  writ- 
ton  by  him,  what  would  rM  have  a  man  say  ? 

BbI,  Gsm.  My  loni,  I  have  but  this  to  sav  ; 
if  thers  wero  never  a  deed  delivered  by  Knowles 
W  my  lady  Ivy,  or  Sutton,  where 'iklaroellus 
Hall's  iiaioe  was  writU;o  on  Uie  backside  of  it, 
bat  by  Mr.  Muliim  ;  I  crmtfiai  it  w«re  a  strong 
elijectioo.  But  where  tliere  are  other  deeds, 
awl  a  great  many,  a  man  mav  easily  be  mis- 
taken, it  is  impossible  for  any  man,  in  a 
■mhitude  of  deeds  thai  he  tiodn  among  a  great 
parcel,  and  delivers  many  of  them  out.  to  take 
It  upon  his  memory  particnlarly,  which  he 
ieehed  on  the  inside  of  and  which  ne  looked  on 
thebnckside  or  outside  of. 

L.  C.  /.  Did  he  not  give  it  as  a  particular 
reason  of  his  knowledge,  that  they  bdoogcd  to 
ajy  lady  Ivy  ?  For  wherever  he  saw  Maroellus 
lull  or  SiepkniSt  he  thought  that  behmged 
to  her. 

SoL  Gm.  Wherever  he  saw  thoae  names, 
that  is  either  in  the  inside  or  outside. 

L,  C  J.  Uuder  foyour.  Sir,  he  did  not  say 
io ;  but  positively  said,  he  knew  it  by  that 
name.  And  you  shall  never  argue  me  into  a 
heiefy  that  it  IS  impossible  for  a  man  to  give  a 
trae  rceson,  if  he  baveone,  for  his  remembrance 
of  m  thing. 

SoL  Gen.  I  beg  your  pardon,  my  lord  ;  as 
I  apprehend  him,  lie  swore  he  looked  into  tbe 
Inside  of  some,  aiMi  tlie  outside  of  others,  and 
tliere  were  a  great  many  of  tiiem. 

L.  C.  /.  And  I  beg  your  pardon,  Mr.  Soli- 
citor, I  know  whst  he  swore  aa  well  as  any 
body  else :  if  indeed  he  had  sworn  cautiously, 
and  with  care,  it  might  have  been  taken  for'a 
ab'p,  or  a  mistake. 

Att,  Gen*  My  lord,  we  mu^  leave  it  upon 
its  own  weiffht ;  but  we  are  not  come  to  our 
title  yet :  I  nave  the  deed  in  niy  hand,  which 
is  a  very  old  one,  and  therefore  needs  not  such 
exact  proof.  He  is  mistaken,  we  do  own  it ; 
and  I  must  appeal  to  the  court,  whether  a 
man  may  not  be  mistaken  in  a  gi  eat  multitude 
of  deeds. 

L,  C.  J.  Well  now,  after  all  this  is  done,  let 
him  give  aa  account  how  be  came  to  know 
this  to  beloog  to  Stepkins,  or  my  huly  Ivy,  if 
he  can.  I  sMak  it  not  to  prejudice  your  cause, 
but  only  to  have  the  truth  come  out.  But  for 
the  witness  that  swears,  it  may  affect  him  1 
assure  >ou.  Give  him  the  deed,  and  let  htm 
look  upon  it.^Look  upon  the  inside,  and  k>ok 
opon  the  outside  too. 

Knowles,  I  believe,  my  lord,  upon  better 
conaidesatioa,  1  have  read  thn  deed  belbre  now. 

X.  C  J.  Very  wdl;  and  yet  you  swore  the 
eontraiy  just  now. 

Knomiet,  Iwasinamaie,  o^kird. 

JL  CL  J.  lamiMetheueweriitwildly. 


of 
any 
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Ibadfomidfiioliadeed  ;  rndtbeortea^lfr. 
Banbter  to  bdp  metofind  il  agiain. 

L.C.J.  PkytSiee  answer  me  onoe  movAy 
Wko  first  put  yoit  in  miiid  of  lookiiiff  after  Iba 
Halls  ?^knomU».  My  Mt  Ivy. 

I*.  C.  J.  tVas  any  fclody  by,  when  slie  fpoht 
to  yon  to  look  after  the  IlaUs? 

KnowUi.  YeSy  Mr.  Banisler  washy. 

L.aj.  Who  else? 

Ktumles.  Several  of  my  lady's  serfsnU. 

L,  C.  J.  Name  some  of  them  thai  were  by,  • 

Knowla,  There  was  Mr.  Banister^  wift  and 
his  daughter  by. 

L.C.J.  Wbatday  was  it  my  kdy  Ivy  firH 
spoke  to  Tou  to  look  after  the  HaDs  r 

Knomtti,  Withfo  a  week  after  I  firH  mm 
her. 

£.  C.  J.  Was  it  before  yon  fonnd  the  lease 
yea  sfMak  ofP— JTiinv^  Ves,itwa8beftire. 

L,  C.  J,  How  bomes  it  to  pass  then,  thai 
yon  did  not  find  it  at  the  first  kM>^n|r,  wlricb 
was  the  4th  of  Septembefy  when  yea  fbmid 
that  lease,  yoa  say  P 

Ait.  Gen.  We  muslky  aside  the  testtmooy 
of  this  naan. 

X.  C.  J.  Av,  so  ▼Ott  had  need. 

iSb/.  Gen,  Pmy  leave  the  deed  in  eoort,  we 
shall  h^ve  Mr.  Neale  too  bney  wHh  it  elm. 

Ait.  Gen.  We  shaH  deure  your  loidiliiu 
to  ooDsider  all  the  use  we  make  of  this  deea 
is  to  prove,  that  the  mill  was  removed  to  ana* 
ther  place. 

L.C.J.  I  do  not  know  what  it  proves,  bat 
if  yen  had  kept  your  witness  Knowles  in  tte 
mill,  1  think  you  had  done  better  than  brooght 
him'  hither. 

An.  Gen.  Swear  Mr.  Bmdster  and  Mr. 
Clerk.  (Whieh  was  done.) 

Soi,  Gen.  Did  yon  examine  that  with  tte 
roll,  Sir  ?  (Shewing  him  a  paper.) 

^Iv.  Clerk,  Yes,  Sir,  I  did  examine  that  with 
the  book  that  Mr.  Northy  shewed  me ;  I  think 
they  say  be  is  steward  of  the  manor  of  Step- 
ney ;  he  read  in  tiie  book,  and  I  read  the 
copy ;  and  it  is  a  tme  copy  of  a  survey  of  that 
manor,  taken  25  Eltz. 

Au.  Gen.  I  heard  say  you  have  the  boeka 


Ait.  Gen.  He  says«  he  ismn  thara 
Slsttkuis,  and  several  etbets,  bttt  not  ef 
HdL 

jL  C.  J.  He  does  so»  Mr.  Attorney.  But 
now  I  would  sdc  him  diis  ouestion  ;  if  there 
were  no  mention  of  any  Hall,  how  same  vou 
to  find  out  that  this  lease  from  Marcellus 
Hall  to  Carter  shookl  aflect  Stmkins,  or  my 
hMlyIvy? 

Kno»l€$.  My  tordy  I  will  give  yon  an  ac- 
eonntofthat. 
X.  C.  /.  Avt  do  if  you  can. 
Knowlei,  This  was  at  the  first  time  that  I 
saw  my  lady  Ivy,  that  this  discourse  was  be- 
tween us ;  upon  another  discourse,  at  another 
timei  Hall  was  mentioned  to  me. 

£.  C.  J.  How  many  names  did  she  teD  you 
ofatfirstr 
Kwomki.  I  cannot  remember  them  all. 
L,  C,  J.    He  remembers  as  punctually  as 
ean  be  the  id  of  August  to  be  the  first  time 
that  ever  he  saw  my  lady ;  and  then  she 
spoke  to  kirn  of  looking  for  writings  that  oon- 
eeiBed  Stepkins,  andLun,  and  Barker;  and 
be  remembers  such  a  day,  the  fourth  of  Sept. 
1689,  he  found  the  deeds ;  but  he  will  not  give 
anyaocount  how  be  came  m  know,  by  Hall's 
name»  that  this  bekmged  to  Stedldns.    1  vronld 
fidn  know  when  you  first  heard  of  the  name  of 
IheHalhr 
Knomiei.  It  was  all  within  a  month's  time; 
L.  C.  J.  Who  was  it  first  spoke  to  you  to 
mmrr  about  the  HaBs  ? 

kmovlet.  My  lady  Ivy  spoke  to  me  abont 
Hall  when  I  gave  h^  acconnt  of  some  deeds  I 
had  found. 

L.  C.  J.  How  often  did  you  look  over  tiie 
writinss  ?^^£mw/es.  Several  times. 

X.  C.  J.  The  first  time,  did  you  give  my 
lady  Ivy  an  account  that  you  had  found  nny 

Kmmles.  Yes,  I  gave  her  an  aeeonnt  of  the 
lease  of  128  years. 

X.  C.  J.  Did  you  find  nothing  else  but  that  ? 

Mnowlet.  Yes. 

X.  C.  X  What  did  you  findelse  ? 

Enonles.  Several :  1  cannot  give  an  accoont 
ef  aU. 

X.  C.  J.  Did  you  find  that  lease,  or  this 
deed  first? 

KmomUt,    The  liease. 

L.C.J.  When  did  you  first  find  this  deed? 

KnamUt.  The  4th  of  September  1  found  the 
lease,  and  within  fourteen  or  fifteen  days  after 
I  fonnd  the  rest. 

X.  C.  X  How  many  deeds  did  yon  Ifaid  out? 

Kmomlei.  Half  a  score. 

X.  C.  J.  Who  was  bv  when  yen  fi)nnd  the 
deeds  die  second  time  r 

Knomki.  When  I  had  fimnd  the  lesM  fbr 
198 yearn,  Ibddit  by, and kraked further  for 
elherthings,  and  fbund  a  mortgage  whidi  eon- 
earned  nqraetf,  and  that  made  me  more  eager 
to  look  for  what  might  concern  me  besides; 
1  waa  not  so  cnrsfnl  as  I  ahottld  have 
ef  the  knse  of  198  yeara,  but  mixed  it 
Hmwritinga  again:  bntHoHmyUdy 


of  the  manor  here;  pray  1^  them  be  predMed. 

Mr.  ITi/Ztajiif .  You  are  merry,  Mr.  Attorney; 
if  it  is  a  true  copy,  pray  let  it  be  read. 

Clerk   redd$,J   '  Tlie  JDean  of  St.  Find's 

*  holds  freely  offee  or  field,  containiny  by  ea- 

*  timation — 

X.  C,  J.  Who  is  hwd  of  the  manor  of  Step- 
ney now. 

Mr.  Powif .  My  lady  Weatworth.  is  lady  of 
the  manor. 

Clerk  reads,!  « The  Dean  ef  St  PanFft 
holds- 

X.C.X  This bennds it  en  the  BHt,en  Ibe 
Dean  and  Chapter  of  FauPs  landSy  and  ao  doth 
yon  no  good. 

Mr.  Williams,  Let  them  ffocD,  my  ktd. 

Att.  Gen.  With  snbmission,  these  are  oar 
exact  beun<ktries. 

Zt,  C.  X  Wdl,  go  on*  _fi^«    ^ 

An.  0«n.  WediaBgo  an ;  and  with  wak^ 
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ttiitaioo  theie  bo«B^  ttidiy  tgrat  with  the 
bounds  that  are  set  by  the  Ml  of  yriioncnt 
ftr  draioiiig  the  marah.  Here  it  nothior  that 
wecanaee  that  they  can  claim  but  a  ONkwl 
hske- house,  and  they  are  all  bounded  oo  the 
Wert  by  Wall- Marsh;  and  the  Lynehcaerf 
houiided  in,  part  U|ion  the  North,  and  io  part 
lipoa  the  West ;  and  tluTc  was  a  httle  part 
erthe  marsh  dul  run  iiiiu  tlie  North  bounds. 
But  DOW  we  shall  come  to  our  evidence ;  and 
ifil  we  aball  ahew  the  act  of  parliament. 

Which  being  anno  22  H.  8,  was  read. 

Att.  Gem.  Next  we  shall  shew  Richanl 
Hill's'oonreyance  by  mortgage,  to  Vi? old  and 
flabago.    . 

*    Which  Indenture  of  Mortgage  was  read. 

Clerk  remds.'\  •  This  IndcDture  made  the 
eighth  day  orNoreoiber,  in  the  d2d  year  of 
oar  sovereign  lord  kin^  Henry  the  eighth, 
Jietweca  Richard  Hill  atizen  and  meroer  of 
London,  oothe  one  party,  and  Anthony  Vi- 
fold  and  Henry  Salvage,  merchants,  cnT 

of  the  other  party  ;  wilnesaech,  That 
where  the  said  Ridiara  before  time 

was  mdebted  unto  the  said  Anthony 
Vivold  and  H.  HalvajFO  in  the  sum  of  500/. 
of  lawful  money  of  England,  whereof  there 
are  oftheir  free  will  hate  pardoned 

S80/.  The  said  Richard 

Hill  by  these  presenu  AU 

^t  meiaty  of  marsh  groiuid  bemg  ISO  acres, 
Mm*  ancT  being  that  is  to  say, 

from  Ratdiffe  mill,  that  joins  to  the  Hilly 
Ljrnch  to  Ratdiffe  town,  on  the  party  of  the 
East ;  to  Grash  mill  by  the  Hermitage,  on 
the  party  of  the  West ;  on  the  highway, 
leading  troro  London  to  Ratdiffe  on  the  party 
of  the  North;  and  on  the  river  of  Thames^ 
en  the  party  of  the  South 

given  and  assured  to  the  said  Richard 
fliU,  by  authority  of  parliament 

in  the  37th  year  of  the  moat  noble  reign 
to  have  and  to  hokj^- 
Att.  Gen,  This  doth  vest  the  lands  in  ques- 
tion with  others  in  Vivold  and  Salvage,  as  a  se- 
curity for  their  money. 

Sol,  Gen.  Now  we  shall  shew  a  lease  from 
HiU  to  Marcdius  HalL 

Clerk  readt,"}  *  This  indenture  made  the 
deventh  day  c2*  November,  in  the  d7th  jearof 
the  reign  of*  Henry  the  eighth  ;  be- 

tween Richard  Hill,  dtizen  and  mercer  of 
London,  of  tho'one  party,  and  Marcdius  Hdl 
of  Ratdiffe,  miller  of  tftie  other  party  ;  wit- 
nes!ieth,  that  the  said  Richanl  Hill,  for  the 
sum  of  six  pounds  of  lawlul  money  of 
England,  to  him  in  hand  ^d,  at  the  en- 
saahnff  and  delivery  herem,  whereof  the 
Saaid  Richard  Hill  hereby  acknowledgeth 
himself  to  be  fully  satished,  contented  and 
pyd^  and  whereof  he  doth  clearly 

aoqiiil  and  discharge  the  said  Blaroellus 
H)dl,  his  executors  and  administrafeors  by 
theae  presents,  hath  demiaad,  granted,  uid  to 
fium  lettMi,  and  by  these  presents  doth  de- 
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•1 


litt  iaCo,tiw«ia 
Midbdng     '     at  the  Enst  end  of  the 

wail-benk,  or  well 


na  Hall  a  pavoal  of  marsh-greoBd 

dofthi 
I 

beloBgiiif  and  the  wdl 


« manli  tbat  butts  en,  RatrBfle  hiO 


Shed  wdl,  containing  by  estimalkm 

*  efeven  acres  and  a  half,  more  or  mb,  abutting 

*  on  Thamea  wall,  on  the  part?  of  the  South  ; 
« to  the  lands  osBed  the  Ilean'a  Lynchee,  on  the 

<  paitv  of  the  North ;  and  on  the  wall  that 

*  reaches  from  the  Lyaohca  to  the  isfamd,  by 

*  the  pond  on  the  west, 

*  uitfa  dl  the  fordand  and  aoil. 

'  All  which  marsh-Und  ie  m  the  parkh  oTSle* 
'  bunheath  to  hare  and  to  hohl  thenanb 

*Und  fiirdaod  and  sail  totbesaid 

<  Marcdius  Hall,  from  the  ftast  of  the  annoa- 
'  ciation  of  St.  Mary  the  Vifgia  next  eoouag, 

*  for  thirty  and  four  years— 

Ait.  Cre:  Tbia  was  a  lease  made  to  their 
miller,  and  oontains  deven  acres  and  half  aa 
acre,  which  we  shall  ahew  is  jnsteiaetly  the 
contents  of  our  land.  Next  then  we  ahdl  aenae 
to  the  conveyance  made  to  Thomas  Slafiidna, 
which  will  mng  us  to  omr  title. 

L.  C.  J.  Reid  the  leseivation  of  that  lease. 

Clerk rernds,"]  'Yielding and  paying th«a- 

*  fore  yearly,  and  ei'ery  year,  unto  ttie  said 
'  Richard  Ilill,  his  executors  and  assigBS,  three 
'  pounds  of  good  and  lawful  money  oTEnglaud 
'  at  four  terms  of  the  year ;  tirat  is  to  say,  the 

*  foast  of  the  nativity  of  8t.  John  the  Baalist, 

<  St.  Nichad  the  Archanird,  the  hirth  cfeor 
'  Lord,  and  the  annunciation  of  St.  Mary  the 
'  Virgin.' 

Serj.  Pemberton.  Pray'my  lord,  we  de&ire 
they  may  give  wme  account  of  this  lease, 
where  they  Cad  it,  and hon  thty  came  by  it. 

Att.  Gen,  You  have  had  it  in  your  hands ; 
you  see'what  it  is . 

Serj.  Pemberton,  Yes,  and  tliereforc  we  de- 
sire to  know  somethiik^  about  it,  because  we 
find  Kiiowles\^  hand  to  it. 

Ait.  Gen.  W  e  iran  ffive  you  a  better  account 
of  it  than  you  think  for;  but  that  will  let  you 
.  into  an  hour's  wrangle  more,  which  is  all  you 
have  to  say  for  yourselves.  U  e  have  it,  dis- 
prove it. 

Seij.  Pemberton.  You  have  it  wo  sec ;  Uit 
remember  you  will  give  no  account  where  you 
had  it.  But  then  we  desire  to  avk  Mr.  Knowles 
a  question,  Whether  my  bdy  Ivy  was  with 


Ait,  Gen,  My  lovd,  we  de^re  we  magr  ge 
on  and  give  our  evidence  intire ;  they  would 
fain  breu  in  upon  us,  and  take  op  another 
hour  in  quarrelling  with  our  wiUiewi.  When 
we  hear  them  in  tticir  time  offer  to  impeach  the 
validity  of  the  deed,  then  will  be  our  time  to 
justify  it ;  and  I  doubt  not  but  we  shall  gite  a 
satidartnry  account  of  it  Pray,  will  yon  giva 
an  account  of  the  deed  yon  snapped  up  thelast 
time? 

X.  C.  J.  Nay,  nay.  Gentlemen,  we  ifeinnot 
take  up  our  time  in  your  diak>gues  aif  Ktda 
heats.    Da^you  sot  hinder  them,  aad  wa  '^'^ 
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tee  they  slnll  not  hinder  yoa  when  it  comes  to 
yonr  turn. 

CUrk.  This  deed  hath  been  remX  for  the 
pltintilT  and  defendant,  and  is  marked  so. 
Att.  Gen,  It  has  heen  twice  read  before. 
L.  C.J.  Well,  Kill  ye  go  on,  Gentlemen? 
Sol.  Gen.  Then  we  shall  shew  this  deed- 
poll  next. 

Clerk.  This  is  also  marked  to  hare  been  read 
twice.  (Reads)  This  is  dated  16  Apr.  in  the 
6th  year  of  king  Edward  the  6th. 

*■  To  all  faithful  people  to  whom  this  present 
writing  shall  come,  1  Richard  Hill,  citizen 
and  mercer  of  London,  send  greeting  in  our 
Lord  God  everlasting.  Know  ye  that  1,  the 
said  Richard  Hill,  for  the  sum  of  one  hundred 
and  thirty  pounds  (Mf  lawful  money  of  Eng- 
land, by  Thomas  Stepkins,  alias  Stipkin,  of 
the  parish  of  Q|.  Mary  BfatiUlon  alias  White- 
chapel,  in  the  county  of  Middlesex,  beer- 
brewer,  unto  me  the  said  Richard  Hill  iu 
band  paid,  wherewith  I  confess  myself  to  be 


well  and  truly  satisfied — 
X.  C  J.  Upon  wi 


whose  aoooont  is  it  that  my 
brother  Grejgfoiry  comes  here? 

Sen.  Stringer.  My  lord,  Mr.  Baron  Gregory 
was  dcbired  by  the  plaintiff  to  be  here ;  and  as 
soon  as  we  come  to  our  reply,  we  shall  ask  him 
some  aucstions :  if  he  please  to  stay,  we  will 
dispatcn  him  so  soon  as  we  can. 

Ait.  Gen.  Nay,  rather  than  trouble  l^Ir.  Ba- 
ron to  stay,  we  yield  he  should  be  examined 
now. 

Bar.  Gregory.  I  am  not  in  so  much  hasle, 
ray  lord,  but  I  can  stay  awhile,  and  not  break 
in  upon  the  middle  of  an  evidence  for  me. 
.    X.  C.  J.  If  you  please,  they  consent  you 
may  be  examined,  and  they  may  be  long. 

Bar.  Gregory.  I  wouM  not  interrupt  the 
course  of  evideiicc. 

L.  C.  J.  Nay,  we  will  take  you  at  your  word ; 
but  if  it  be  long,  remembei*  we  would  hare 
cased  you,  but  you  complimented  yourself  out 
of  it ;  now  you  are  like  to  abide  by  it  a  while, 
I  assure  you,  brother.    Go  on. 
Clerk  reads.]  *  And  do  therefore  acquit  and 
exonerate  the  said  Thomas  Stepkins  alias 
Stipkin,  his  have  given,  en- 

feoffeU,  suld,  granted,  and  by  this  my  present 
writing  confirmed,  all  those 

my  four-and-twenty  acres  and  a  half  of 
marsh-land,  measured  by  the  rod  or  pole, 
lying  in  Wapping- marsh 
Three  acres  of  which  are  lying  adjoining  on 
the  west  side  of  the  mill  that  butts  upon  the 
hilly  bank,  or  way  leading  to  Ratcliff  town, 
called  Ratdiff-miU,  with  the  bank  or  wall 
thereunto  belonging,  and  the  well  a^jnning 
to  the  way  that  goeth  up  to  the  Lynches, 
called  Shad  well,  lying  in  the  East  end  of  the 
marsh,  and  all  Uie  next  piece  West  adjoining 
to  the  same,  containing  by  estimation  one 
acre,  and  the  pond  and  two  acres  adioining 
on  the  West  side,  six  acres  lyioff  in  the  bot- 
tom of  the  hilly  Lynches,  adjoming  North 
west  on  the  wall  that  reaches  from  the  Lyn- 
ches to  the  island  by  the  pond.    All  wluch 


*  eleven  acres  and  a  half  of  marsh -land  are  in 
'the holding  of  Marrellns  Hall,  miller;  and 

*  and  also  the  bank,  or  wulUfliNid  or  ptmJ»  ad- 
'joinff  Weston  the  said  eleven  acres  and  a' 
*'  halt,  containing  by  estimation  of  measure  two 
'  acres ;  and  al^  aU  that  parcel  late  divided  rato 
'  tvi^  and  now  late  in  the  tenure  of  Richard 
'  Hill,  butcher,  containing  by  estimation  of 

*  measure  six  acres;  and  also  all  that  parcel' 

*  West,  adjoining  to  the  six  acres,  which  I  the 
^  said  Richard  Hill  hold  in  my  own  hand ; 

'  and  also,  that  is  to  say,  all  that 

'  parcel  with  the  bank  or  wall 

<  island  and  pond,  containing  by  esthnation  of 

*  measure  five  acres ;  which  last  thirteen  acres  I 
*"  bought  of,  and  had  conveyed  to  me  and  mr 

*  hci^,  from  one  John  St  All 
'  which  four  -and-twenty  acres  and  a  ha]f,  more 
'  orlessy  ofmarsh-land,abutteth  on  the  Thames 
'  wall,  on  the  part  of  the  Sonth  ;  to  the  land* 
'  of  the  dean  and  chapter  of  the  cathedral 
'  chnrch  of  St.  Paul,  called  the  Lynches,  on 
'  the  part  of  the  North  ;  on  the  aforesaid  mill, 
'  on  tne  part  of  the  East ;  and  on  twenty  acres 

*  of  the  said  Thomas  Stiukins,  on  the  part  of 

*  the  West.    And  also  all  the  Thames  bank  or 

*  waO,  bdonging  to  the  said  fenr-and-twcniy 

*  acres  and  a  huf  of  marsh-lmd ;  which  aald 

*  pitee  or  parcel  of  walldot)i  ahutt  on  the  Sonth 

*  end  of  the  said  en  part 

*  of  the  East,  and  on  the  bank  or  wall  in  the 

*  oocnpymgof  William  Knevet,  on  the  part  of 

*  the  West.  All  which  marsh-land,  bMik  or 
«  wall  are  in  the  east  end  of  Wapping  manh; 

<  .Im.««.%.»  ^  1^  aibiesud  hUl  and  hilly  buik 


'aforesaid,  in  the  way  leading  to  thetownof 
•  »-»-w^  aforesaid.     And  which  fbur-and» 


'  twenty  acres  are  part  and  parcel  of  one  hon- 

*  dred  and  thirty  acres  wliioh  was 
'  heretofore  continually  for  the  most  part  ovcr- 

*  flown  and  drowned  with  the  water  of  the  river 

*  of  Thames ;  and  all  and  singular  messuages, 

*  cottages,  houses,  edifices,  orchards,  bMfts 

*  foreland  and  soil,  which  were  the  said 
'  Thomas  Stepkins's  belbre  the  overflowing 

*  and  all  and  singular  messuages, 

*  edifices,  cottages,  cellars,  sollsrs,  or- 

<  chards  woods  and  underwoo<)s,  and  afl 

*  other  the  rest  of  my  hereditaments,  whatao* 
'  ever,  .in  the  parish  and  manor  of  Stepney,  in 

*  the  county  of  Middlesex.' 

Att.  Gen.  Now  we  shall  produce  a  lease 
from  Steiddns  to  Maroellus  Hall. 

Seij.  Pemberton.  I  hope  they  will  give  some 
accoont  of  this  deed  first. 

Att.  Gen.  When  you  say  any  thing  against 
it,  Mr.  Seijeant,  we  will ;  but  we  dttire  now 
to  |t>  on  with  our  evidence.    Read  that  deed. 

Clerk  reads.]  This  has  been  read  before,  and 
is  marked. 

'  This  Indenture  made  the  80th  day  of  April, 

*  in  the  sixthy  ear  of  the  reign  of  our  sovereign 

<  lord  kine  Edward  6,  by  the  grace  of  God 

*  long  of  England,  France,  and  Ireland ;    be- 

*  twixt  Thomas  Stepkins,  otherwise  Stipkin, 
«  of  the  parish  of  St.  Mary  Alatfellon,  i»  the 
«  county  of  MiddlcKX,  without  Akigate 

2P 
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Clerk  rends.  1  •  And  the  said  Marrellus  Tlall 

*  for  hiiiibflt',  his  executors  and  usikiffns,  cove- 

*  nantrtli  and  |(rantet1i  to  anil  ^ith  the  said 

*  Thomas  Strpkins,  Lis  heirs  and  a.^si^MH,  that 

*  he  the  said  Marcellus  Hull,  his  executors  and 
'  a&si|^s,  shall   and  will  liear  all  manner  of 

*  charj^rs — And  it  w  fiirtlipr  covf>nantcd, 
*■  granted,  and  a^jprecfl  bL'twcon  the  »aid  i>arti«^, 
'  tiuit  it  shall  not  be  lawful  for  the  said  Mar- 
*■  ceilu^  Hall,  his  executors  or  assi{;ns,  to  alien - 

*  ate  or  avsi^n  this  present  tenu  of  }'ears,  or 

*  anv  1^1 1  tliVroof,  >titKout  the  speciiil  licence 
'  anil  couM-Mi  of  the  said  Tbonias  Stepkiiis,  bis 
'  heirs  and  asincriiK.* 


becr-brcwer,  of  the  one  part  ;  and  Marcelliis 
Hall  of  Raicliff,  miller  of  the  other  pan  ; 
niti^esaetb,  Thai  the  said  Thomas  St epkins 
Otherwise  Stipkin,  for  the  sum  of  oOl.  or 
jawful. money  of  EufilAnd,  to  the  said  Thomas 
9lci>ktoa,  otherwise  NtipVin,  by  the  said  Mar- 
ceUus  Hall  at  tlie  eosealinir  hereof,  well  and 
trqly  puid  and  satisfied,  and  of  ihe  same  doth 
dearly  arnuit  and  discharge  the  huid  Mar- 
cellus* Hall,  bin  exerutom  and  assiifiu't  and 
«Tcry  of  them,  by  these  presents  hath  demised, 
graBled,  bdakrn,  and  to  farm  letten  ;  and  by 
tfaciic  preaentN  doth  demise,  i;rant«  bet^ike, 
aoil  to  fai  m  h  tt  unto  ihe  said  Marcellus  Hall, 
all  thoM;  his  parrels  nf  marsh-laud  lying;  and 

^'oi^in||f  on  the  uest  siile  of 
lilly  bank,  or  way  called  Ratcliflf-way 

and  tlia  w  ell  adjoiuinfr  to  the  way  that 
K<)eth  lip  to  the  l^yiiches,  ealleil  fiUia'dwell, 
.lyiu|;  in  the  east  end  of  ihe  marsh,  con- 
taining   by    eslimatioD   x»i'  measure,    three 


acres  and  a  half,  and  all  the  next  niece  west 
tipo  of 'm^aBure,  six  acres  and  the  pond ; 


adjoiniDf  to  |he  same,  containiiijp  liy  estima- 


and  two  acres  afy(»uiing  on  the  west  side  of 
the  lisMres,  lyinif  on  the  bottom  of  Ihe 
billy  Lynches,  ailjomiBf;  north*west  on  the 
waA,  w  liich  reacheUi  from  the  Lynchas  lo 
Ihe  island  by  the  ihmiiI;  all  which  ekven 
ipm  and  a  half,  little  »m  or  lets,  abuUeth 
on  the  Thamea  nvall  p^  Ihe  party  of  the  south  ( 
to.theOoBB  umI  Chapter  of  Ihe  cathetel 
ohurch  of  8|,  Paul,  caOed  the  Lynchca  on  the 
party  of  the  north  ;  and  .on  the  wall  by  the 
f^M  an  the  part^  of  Ihe  weet ;  and  atoo  all 
the  Thames  wall  belonging  to  ihe  said  derea 
acres  and  a  half  of  OMadow  or  marsh-land : 
which  aaid  piece  or  pared  of  bank  or  wdl 
.doth  abuU  on  the  south  end  of  the  afore- 
nid  hilly  bank,  or  way  reaching  to  the  east 
tide  of  It,  which  leadeth  lo  Ratcbtf  town  on 
the  paity  of  the  east,  and  on  the  wdl  in  the 
oocnpatipn  of  John  Everard,  on  the  narty 
of  Ae.  west,  and  alio  aU  the  foreland  and 
■dl  diown  to  the  low  water  mark  of  Ihe  river 
Thamea .  bdonging  to  ^  premiset :  all 
whidi  in  the  easl^end  of 

Wapping  mandi,  abutting  on  the  afbrenid 
mill*  and  the  hilly  bank,  or  way  kadniff  as 
aforesaid  in  the  pariib  and  manor  of  Steonn- 
•kcatb  otherwiae  Stepney,  in  the  county  of 
Middleies,  and  new  in  Hie  hdding  or  the 
add  M acoellos  HaD,  |o  have  and  to  hdd  dl 
the  taid  parcels  of  manh-land,  foreland  and 
•oil,  and  every  part  andparcd  thereof,  to  the 
aaid  Maredlna  Hdl,  his  ejncHtorB  and  aa- 
aigns,  fh)m  the  ftaat  of  the  aminndation  of 
St.  Mary,  the  Virgin,  before  the  date  here- 
of to  the  end  and  term  of  1S8  years,  thence 
next  ensuing,  yiddnig'— 

M.  Gen,  Head  the  Proviso. 

L.  C.  J.  Read  the  reservation  of  the  rent. 

Clerk  reads.]  *  Yielding  and  payiagthere- 

id  The 


*  lura  yearly  for  the  same.  Id  the  sdd 

'  Stepiuns,iiis  heirs  and  assigns,  one  pepper* 
'  core,  at  the  test  oftheannundation 
Sol.  Gen,  Now  read  the  Proviso. 


Mi.  Win  it*  mi.  I'ray,  my  lord,  will  you  give 
me  leave  to  akk  a  question  of  5lr.  Banister? 

Att.  Gen.  My  lord,  he  has  not  been  exa- 
mirietlyet ;  they  cannot,  under  favour,  ask  him 
any  qucitionh. 

Mr.  WUliams,  You  have  sworn  him,  and  so 
he  is  under  an  oath,  and  wc  may  doubtless  ex- 
amine him  as  your  witiiesff  to  th'is  deed  that  you 
have  read.  Is  that  your  name.  Sir  ^  (Sliewm;; 
the  deed  of  16  Apnl!) 

Bauiiter.  This  is  my  name  written  hy  my 
own  hand. 

Mr.  WHIimia^  AVhen  did  3*ou  write  your 
hand  there,  Mr.  Banister  ? 

hanitter.  the  16th  of  April  1682. 

3Ir.  Wiliiamt,  Pray,  Sir,  look  upon  ji 
agdn. 

Bunister,  This  is  my  hand,  and  I  writ  it  my- 
self when  the  deed  was  found  ;  I  writ  a  paper 
of  such  deeds  as  were  found  at  the  same  in- 
staat  of  time. 

Mr.  ^'Uliumt.  And  you  writ  it  when  you 
found  it  ?  ' 

Banister.  I  writ  that  name  at  that  instant 
of  time. 

Seij^PentUrtoH,  When  was  it,  do  yon  say? 

Banister.  The  10th  ofScpt.  1682. 

Mr.  Williams,  .\re  you  sure  of  it  ? 

Baniitcr,  Yes,  1  am  siue  of  it. 

Serj.  Pemberion.  Just  now  it  was  April. 

Banisitr,  It  was  in  September,  1682.  I  writ 
this  paper  at  the  same  time. 

L.  C  J.  Wheic  did  you  write  this  name  to 
thisdeed? 

Banister,  At  Mr.  Knowlas*s  house. 

/..  C,  J,  'When  was  the  first  time  that  yon 
sawthatdeed? 

Banister.  The  vei^-  same  day  that  1  writ  my 
name  on  this  paper. 

JL  C.  J.  Did  he  6nd  tbe  dned,  or  you  ?  Let 

(see  it.  (H'hich  was  done.) 

Baniiter.  He  had  found  that  deed  before, 
hot  had  midaid  it,  and  desired  mv  assistance 
to  find  it  agdn. 

JL  C.  J,  Where  did  you  find  it? 

Banister.  In  a  garret  in  Mr.  Knowka*s 
house. 

Sol,  Gen.  Were  there  not  a  great  manv 
daedsthereP  ^  ^ 

Baniiter.  Yes,  there  wore  a  great  many. 

L,  C.  J.  n^ythee,  look  upon  it  again,  and 
eoBsider  what  thou  shyest 

Amiifcr,  This ismy  'wmc; 
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L.  C.  J.  Very  wcJl ;  aod  hoircaiile  tby  name 
there? 

BanUter,  This  it  the  ver  j^  deed  I  looked  ap|0|i 
«t  that  time. 

X.  C.  /.  Wher^  did  you  first  sec  that  deed  ? 

Banister,  'I  was  at  the  fiodibg  of  i^  in  a  ffar- 
cet  at  Mr.  Knowles'a  house. 

L.  C.  /.  That  Was  in  Sept.  1682  ;  jroq  say. 

Baiiitter.  Yes»  in  '8ept.  1682.  I  oeirer  saw 
it  before.        ' 

X.  C,  J.  Pray,  who  are  parties  to  that 
deed? 

Mr.  UFUliam.  Hy  locd,  it  is  the  pufchafe  of 
the  inheritance. 

L  C.J.  It'b  so ;  and  how  should  that  OMiie 
to  be  in  Ufe  po^sesiuoa  of  Kouwies  ? 

BanUier.  I  nev^  saw  it  before  that  time. 

XL  C.  J,  Read  it  again. 

Citric  reads.]— This  is  dated  the  16tb  of 
April,  in  the  sixtli  year  of  fidward  the  sixth. 

•  To  all  faithful-r' 

«$o/.  Ge»»  'Certainly,  my  lord,  he  is  under  a 
mistake. 

L,  C,  J,  Ay,  so  is  he  sure  enough,  but  a  very 
foul  one  upon  my  word.  But  let  us  see  if  we 
can  brini;  him  out  of  it  Mr.  panisfier,  let  me 
ask  you  a  question. 

Banister,'  Yes^  my  lord,  if  you  please. 

X.  C.  J.  Then  pray  mind  what  1  s^y,  and 
consider  of  it  The  16th  of  September,  1682, 
was  the  time  that  voo  went  on  purpose  to  locdc 
§ar  deeds  at  Mr.  Kniowles's  house  r 

Banister.  I  was  there  on  the  7th  of  Septem- 
ber, and  that  was  the  first  day  that  erer  1  came 
ioto  Mr.  Knowles's  house  in  my  lifb. « 

X.  C.  /.  There  were  some  deeds,  it  seems, 
that  Mr.  Knowlea  had  found  belbre  ? 

Banister,  8o  Mr.  Knowlcs'said. 

X.  C.  J.  What  became  of  those  deeds  he 
liad  found  belbre? 

Banister.  As  he  told  me  he  bad  mislaid  them. 

X.  C.  J.  And  when  did  ^ou  come  to  have 
an  aooount  that  he  had  found  those  deeds  first  ? 

Banister,  It  was  alter  I  had  paid  him  $/.  fbr 
water. 

X.  C.  /.  W|ie&  was  the  first  time  that  he 
flpokeofit? 

Banister.  It  was  the  fifth  or  fourth  of  Sep- 
tembcr. 

X.  C.  /.  AAd  when  did  you  first  go  thither  f 
^  Banisier.  Qn  the  7Ui  of  September,  he  de- 
fired  me  to  come  and  helu  himt  and  assist  him 
IB  finding  out  the  deeds  that  he  had  mislaid. 

*  JLC.J.  What  do  you  know  of  this  deed  ? 
BanisUgr,  We  found  one  deed — 

X.  C.  /.  Look  upon  that  carefully,  is  that 
yoor  hand  ? — Banister.  That  is  mv  liand. 

X.  C.  X  Do  you  remember  wnen  you  put 
your  hand  to.that  deed  ? 

Banister,  The  paper  1  hare  in  my  hand  was 
writtsA  at  the  same  time. 

X.  C.  J.  Look  upon  that  paper,  and  consi- 
der it  well ;  and  now  tell  us  whetheir  you  found 
dMt  deed  first  or  Mr.  Knowka  f 

Banister*  Mr*  Knowles. 

X.  C  J.  Now  look  upon  jt,  an$l  kmk  v^gmfL  it 
.<aqrfU|y,whm)iwitr 


Banitter.  This  deed  came  into  my  hands  tiw 
same  day  that  I  writ  Ibis  tic^^ 

Att.  pen.  Mty  lord,  we  desire  we  may  go  on 
with  6uf  efidenoe,  and  not  have  them  brm  in 
iimon  us  to  Ckamine  any  such  thing  till  their 
time'  cbmes ;'  if  they  have  any  thkv  to  otjtet 
Wtinst  our  witnesses,  let  them  take  Sieir  tm, 

8e^.  Fembei'ton.  Mr.  Attorney,  we  are  very 
reguUur  Kure  in  what  we  dd ;  you  prodooo  a 
deed,  and  Wte  deaice'  an  account  now  you  cakna 
by  that  deed;  and  finding  Mr.  Banister's namo, 
who  te  yMir  wMie88,*aad  Sworn  by  you;  we 
ifould  know  of  him  what  he  knows  ofit 

X.  C.  J.  Ay,  ay,  let  thifh  oome  but,  in  God's 
name.  Look  upon  it,  Mr.  Banister,  once  uiiHre. 
What  say  yon  to  it  r  •    • 

Banister,  Thb  is  the  same  deed,  and  my 
hand.      ■ 

X.  C.  J.  Upon  your  oath,  Sir,  when  didyon 
first  see  that  deed  P 

Banister,  This  deed  1  saw  the  7th  of  Sep- 
teihber,  11582. 

L.C.J,  Where? 

Baaister.  la  the  garret  at  Mr.  ELnowles's 
house. 

X.  C.J.  Did  you  find  it  first,  o^M^  Knowles.* 

Banisier:  I  canuot  tell,  It  may  btf  I  might. 

X.  C.  J.  Are  you  sure  you  theyi'  put  your 
name  to  that  deed  P 

Banister.  1  did  put  my  hand  upon  this  aanfta 
deed  the  7th  of  Sept.  1688. 

X.  C.  J.  IVythee  look  upon  it  again,  and 
kiok  very  ca^etiilly  upon  it.  [Which  he  dU 
fiMT  a  gtftod  wb'de  together.] 

X.  C.  J.  Vow  look  upon  your  note  again.  * 

Att.  Gen.  Vny  do  so,  and  peruse  u  care- 
futty,  and  see  wnetber  that  deed  be  in  yowr 
note.  '  ' 

X.  C.  J.  Nay,  good  Mr.  Attorney,  let  na 
have  no  directkws.    What  say  yoik  f 

Banister,  I  set  my  band  to  several  deeds 
that  I  found  there,  to  some  writings  on  tne 
7th  of  September,  and  to  others  on  the  16th. 

X.  C.  J.  Now  ten  us,  which  of  them  it  wna 
that  thou  didst  put  thy  hand  upon  this  deedf 

Banister.  I  believe  it  might  be  the  7tii. 

X.  C.  J.  Didst  thou  not  see  that  detd  biApe 
the  7di  of  Sentember,  1689,  upon  thy  oaifaf 

Banister.  No,  never. 

X.  C.  /  Who  was  with  you  when  you  first 
fimpd  that  deed? 

Att.  Gen.'  Fray  my  lord,  let  this  note  be 
read,  and  that  will  olear  all. 

X.  C.  X  No,bv  no  melons,  Mr.  Attorney  ;  he 
may  make  use  or  what  notes  he  pleases,  to  re- 
fMtk  bis  own  meinory ;  but  we  will  never  sup- 
port or  prop  up  a  perjury  at  that  rate,  I  assure 
you,  by  a  note.  Was  Mr.  Knowlea  with  yeo 
when  you  found  that  deed? 

Banister,  lie  was. 

X.  C.  /.  Do  you  take  it  upon  your  ofllh  that 
that  deed  was  found  the  7th  qf  September, 
1689,  in  the'garret  at  Mr.  Knowles's  house? 

Banister.  1  cannot  tell  which  of  the  two  it 
was,  the  seveniA  or  the  siscteenth. 

X.C.X  Was  it  one  of  the  two,  upon  your 
pathf 
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'Bxinittrr.  Tt  wasonooftbe  two. 
L,  C-  J.  Now  call  3Ir  Koowles  agun. 
BIr.  miliatns.  There  he  Ls,  my  mi;  if  your 
1orfLshi|»    ylcaso   to   look    upot^   the   deed— 
KnuwL&*8  jmint'  was  to  it  likewise^  bat  scraped 
out. 

L.  C.  /.  Well,  we  will  ask  bim  about  it 
But,  Mr.  DaDiiiter  positively  Kwcaiv  he  was  at 
the  finding  of  Uiis  dec  J.  Vdiat  say  ^*ou, 
Knowles  1^ 

KnaaUs,  I  know  DOtbing  of  it,  my  naino  is 
sot  to  it. 

BIr.  ICi/Ziami.  Was  your  name  ever  to  it,  or 
not? — Knovla,  No,ucyer. 

Mr.  Dobbin i.  But  it  was  to  it,  at  the  trial  in 
Uioliaclmas  terat. 

L.  C,  J.  Did  you  set  3*1  lur  name  to  all  the 
decUs  yon  ibund  in  tlio  gai'icti* 
Knoukt.  Yes,  1  did. 

X.  C,  J,  Upon  your  oath.  Canister,  did  you 
set  your  nam€  to  any  deeds  that  he  did  not  that 
were  found  there? 

Banister,  1  believe  I  might  do  so,  I  would 
not  swear  punctually  to  it. 

J..  C  /.  Was  lie  witli  you  ? 
^   BtiHisler.  He  was  with  mi;  in  the  very  same 
.  cliamber. 

Kmndes.  I  do  not  know  tliat  ever  I  put  my 
hand  to  that  deed  iu  my  life. 

X.  C.  J.  Did  you  evef  see  that  deed  ? 
KitoxUs,  I  cannot  say  I  did ;   I  remember 
nothins^  of  it. 

X.  C.  J.  I  ask  you  once  again,  when  you 
found  this  deed,  was  he  with  you  ? 
Banister.  Yes,  Sir. 

^  X.  C.  J.  You,  Rnowles,  did  you  ever  trust 
liim  to  look  and  search  any  deeds  in  your 
garret,  but  when  you  were  by  yourself? 
KnotcUs.  No,  my  lord. 
X.  C  J.  Then  I  would  ask  you  upon  your 
'  oath,  because  you  are  the  persons  that  had 
these  deeds  in  your  ciisto<1y  ;  was  there  any 
deeds  delivered  out  of  your  hand  that  you  did 
'  toot  set  your  hand  to  ? 

KnoalcM.  I  believe  there  was  never  any  one. 
X.  C  J.    flow  came  this  deed,  wbieb  he 
•wears  was  found  there,  not  to  have  your  hand 
to  itr  ^ 

Kmwlcs.  I  do  not  know  that  ever  I  saw  it. 
Aft.  Gen.    Did  Mr.  Knowles  say  he  was 
lookios:  for  deeds  of  his  own  concern,  when  he 
finind  the  first  deed? 

Banitter.  lie  did  say  he  had  looked  before, 
and  had  found  some  of  these  deeds,  and  then 
mislaid  them,  aud  desired  my  asiistance  to  find 
them  again. 

L.O.J.  What  did  he  say  to  you  at  first  ? 
-  Banitter.  He  said  he  had  been  spoken  unto 
by  my  lady  Iv^-,  to  look  for  deeds  that  roiglit 
concern  her  ancestors,  and  he  had  found  some; 
Imt  finding  some  also  that  concerned  himself, 
he  had  mi'tlaid  my  lady's,  and  desired  me  to 
help  him  to  find  them  again. 

L.C.J.  What  employment  hare  you  under 
mj  Udy  Ivy? 

Bamuter.  I  am  herTCHt-gifliercr. 
L.C,J,  Her  bailiff,  I  suppoae:   But  now 


yon  spenk  of  what  my  lady  Iry  desired  of 
knowKs,  I  wouki  ask  yoo  a  question,  lest  it 
•Gp  oat  of  my  memory,  were  yon  present  at 
any  time  when  my  lady  Ivy  spoke  to  Mr. 
Knowles  to  look  after  any  deeds  r 

Banister.  Yea,  1  was. 

X.  C.  J.  Prajr  teO  us  whoaa  deeds  ah^  de- 
sired him  to  look  ? 

Blister.  The  deede  he  said  be  had  mislaid. 

X.  C.  /.  What  were  th^  ? 

Bamisfer.  The  deed  of  Richard  Hill,  and  the 
deeds  belonginff  to  Stepney  and  Shadwell. 

X.  C,J.  iVSat  names  dki  she  mention  to 
him,  that  she'would  have  kwked  after? 

Banister.  She  did  mention  some. 

X.  C.  J.  Upon  your  oath,  did  she  mentioii 
any  deeds  nwde  by  Dr.  Donne,  dean  of  St. 
]^uVs?-^Banister.  No. 

X.  C.J.  Bv  one  May,  dean  of  St.  PteTaf 

Banister.  No. 

X.  C.  J.  Was  one  Lun  named  ? 

Banister.  No. 

X.  C.  J.  Or  one  Holder  ? 

Banister,  Not  that  I  know  of. 

X.  C.  J.  Did  slie  mention  one  Joan  Hall  ? 

Banister.  1  do  not  know  thst  mv  hufy 
Ivy  gave  jiavticular  order  for  any  of  these 
names. 

X.  C.  J.  Did  she,  upon  your  oatli,  mune 
iMarcellus  Hall  to  you  P 

Banister.  No,  my  lord. 

X.  C.  J.  Upon  your  oath,  Knowles,  was  not 
he  by  when  my  lady  named  Marcelhv  Hall  to 
you  ? — Knomles.  Hfe  was,  my  lord. 

Banister.  1  diil  not  hear  my  lady  name  that 
name  at  all. 

X.  C.  J.  No ;  be  heard  her  give  order  finr  no 
|>articiUar  deeds,  neither  ft>r  Holder,  nor  Luu, 
nor  Marcelhis  Hall,  but  only  concerning  Step- 
ney and  Shadwvll. 

Sir  Edtc.  Herbert.  Banister,  did  he  SST  he 
had  before  foand  them,  and  mislaid  them  r 

Banister.  Yes. 

Att.  Gen.  Upon  your  oath,  what  deed  do 
you  take  that  to  be  h  hich  is  produced  ? 

Mr.  Pcvis.  Can  you  read  it,  yea,  or  no  ? 

X.  C.  /.  Mr.  Powis,  do  you  think  niy  lady 
Ivy  sent  Banister  to  look  after  dieds  that  he 
could  not  read  ?  that  were  ver^'  prcttj^* ! 

Att.  Gen.  What  deed  do  you  take  it  to  be  ? 

Sof.  Gen,  Let  me  ask  you  one  (|uestion,  Mr. 
Banister ;  Did  you  ever  set  your  hand  to  any 
deeds  that  were  not  found  at  Mr.  Knowles's  ? 

Banister.  Yes,  I  have. 

Mr.  Luiwich.  Upon  what  occasion  did  you 
put\*our  hand  to  them  ? 

Banister.  Because  they  were  ancient  deeds, 
and  I  was  to  look  oot  where  the  hands  were 
that  they  did  concern. 

Att,  Uen.  Pray  now  answer  my  question  ; 
look  upon  it,  and  tell  me  what  deed  do  you 
take  it  to  be? 

Banister,    It  is  a  deed  of  sale  to  Stepkina. 

X.  C.  J.  It  is  ao,  you  are  in  the  right  of  k ; 
and  now  upon  yoor  oath,  where  did  yon  find 
tlait  deed  w  aafef 

Baniaer,  My  hand  iiloit,  and  ttik ia one 
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of  the  dcedi,  I  tike  h  to  be  io,  thai  wai  found  in 
the  garret  tt  Mr.  Knowki^  booie. 

X.  C.  J.  He  has  nid  ws  I  know  not  how 
often. 

Att,  Gen,  He  is  not  himielf. 

L,  C.  J.  How  cm  1  bdp  thtt,  Mr.  Attor- 
ney? Bat  whmt  he  nysy  it  plain. 

Sol.  Gen,  Pray  read  ofcr  the  note  you  hate 
ill  your  hand  to  yoorMlf.  and  reinemlier  all  the 
deeds  that  are  particidanv  therein  contained. 

L.  C,  J.  Let  him  read  his  note,  (which  he 
did),  and  now  asl^  him  what  you  will. 

Mt.  Gen.  U  there  any  deed  of  the  16th  of 
April,  0  Edw.  6.  from  Hfll  loStepiuns,  in  thai 
note^.^ 

£l  C.  J.  That  is  no  ihir  queitiony  Mr.  At- 
torney. 

Att,  Gen.  With  yonr  fhvour,  my  lord,  1 
oonceiTeit  is;  for  that  wiD^make  itplainthat 
he  is  mistaken. 

L.  C,  J.  T  belie?e  he  is ;  but  with  your  la- 
tour,  it  is  not  a  fair  question ;  you  are  only  to 
ask  him,  whether  that  deed  ffiren  in  eridence 
bethero? 

^  Sol,  Gen.  I  would  ask  him  one  short  ques- 
tion, my  lord,  and  I  thmk  it  is  a  &ir  one. 

L.  C.  J,  Ay,  in  God*8  name,  ask  what  fair 
questions,  you  will,  but  no  leading  ones. 

Soi.  Gen,  Your  witness  is  drunk,  Madanu — 
(Vo  my  lady  Ivy.) 

Serj.  Lutmch.  My  lord,  hip  does  not  under- 
atandwhat  he  says,  that  is  plain. 

L.  C.  J.  Broiljer,  all  knaVeaarefixda  in  one 
kind  too. 

Soi.  Gen.  Hare  you  read  the  date  of  that 
deed  ?— Banwtfff .  Yes. 

Att,  Gen,    My  lord,  if  you  please,  we  will 

£0  on  with  our  other  eridence  a  while,  and  let 
im  recollect  himself,  and  consider  of  it. 

L,  C,  J.  With  an  my  heart;  but  I  diink 
the  more  he  considerB,  the  worse  he  is  ;  and  so 
he  will  be  to  the  end  of  the  chapter. 

Att.  Gen.  They  have  called  to  us,  my  lord, 
for  an  account  of  this  deed ;    we  shall  now 
prore  that  Mr.  Neale  knew  of  this  deed  before. 
Swear  Mr.  Bntler,  (which  was  done.) 
'  L.C.J,  What  is  your  name  ? 

Butler.  William  Butler. 

Att.  Gen.  Pray,  Sir,  will  you  tell  the  court 
and  the  jury,  what  discourse  you  had  with  Mr. 
Nealc,  aoiT  what  he  said  about  a  deed,  and 
when  ? 

Butler,  I  nerer  saw  the  lease ;  hut  as  I  was 
here  at  the  last  trial,  when  there  was  a  Ter- 
dict  for  this  estate  to  be  my  lady  Iry*s ;  and 
a1\erwards,the  23nd  of  ]>ecember  last,  I  had  an 
opportunity  of  being  with  Mr.  Neale,  he  being 
with  Mr.  Bryan,  my  lady's  husband,  since  dead, 
at  the  King's -head  tavern,  with  whom  I  had 
some  business.  Mr.  Bryan  was  there  first,  (I 
sunpoae  it  was  by  aupointment  they  met)  and  in 
holt  an  hour  Mr.  >leale  came  up  stairs.  Afler 
they  had  changed  two  or  three  compliments, 
they  came  to  talk  about  meeting  at  Mr.  Attor- 
ney-Genend's  chambers,  in  the  Temple,  to  treat 
about  their  controrersy.  Says  Mr.  Neale,  let 
Iheca  bf  a  ibcfnturo  upon  it  of  $01.  to  be  paid 


by.hfan  that  fiub.  No,  sajs  Mr.  Biyan,  I  wilt 
make  no  forfeiture,  but  I  wiU  certainly  meet 
there,  flays  Mr.  Neale  apflun ;'  And  I  quealioa 
not  butto  ghre  such  satisnLCtioiiy  as  whereby  to 
coniince  you  and  my  lady,  that  this  is  not*iMr 
estate.  1  shonld  be  glad  to  hear  that,  saya 
Mr.  Biyan:  why  I  hope  you  do  not  think  the 
deeds  are  forged?  No,  says  Mr.  Neale^  I  do 
not  think  they  are  forged.  Mr.  Knowfea 
offered  me  a  long  tinie  ago,  la  shew  at 
that  deed,  and  I  might  haTo  had  it  in  my 
possession;  but  I  would  not:  for  if  I  bad,! 
should  have  been  the  apteat  man  in  the  world 
to  bum  it.    This  is  all  I  can  say. 

X.  C.  /.  And  what  is  this  to  the  puraoos^ 
gentlmnen  ?  Alack-a-day,  this  is  ?ery  thm ;  a 
slight  discourse  in  a  ta?em :  bow  can  any  mi- 
swer  be  given  to  such  an  evidence  f  though  inn 
deed  it  does  not  need  any.  Pray  let  not  our 
time  be  taken  up  with  such  trifling  stories  of 
a  cock  and  a  bull ;  go  on  to  that  wnich  is  aMi« 
terial. 

Att.  Gen.  Now  we  shall  produce  a  lease 
fVom  Marodlus  Hall  to  one  Eoper,  of  pari  of 
this  eleven  acres  and  an  half. 
Clerk  reads.]  *  This  indenture  made  the 
ISth  da^  of  November,  in  the  3d  and  Sd 
years  of  the  reiffus  of  our  sovereign  lord  and 
lady  Plulip  and  Mary,  bv  the  grace  of  God 
long  and  queen  of  England,  fi^Mun,  France, 
botb  the  SidFies,  Jerusuem,  and  Ireland ;  de^ 
fenders  o(^  the  faith,  arch- dukes  of  Austria, 
dukes  of  Burgundy,  Millan,  and  Brabant ; 
countess  of  Hapsboigh,  Flandersand  Tyrde ; 
between  Marcellus  Hall  of  Ratcliff,  miller,  of 
the  one  party,  and  Richard  Roper,  citiaen 
and  Salter  of  London,  of  the  other  party,  wit- 
nesseth.  That  the  said  Marcellus  Hall,  for  the 
sum  of  six  pounds  of  good  and  lawful  money 
of  England,  to  him  by  thesaid  Richard  Roner 
in  hand  paid ;  whereof  the  said  Maroeulus 
Hall  cleariy  acquitteth  and  dischargetb  the 
said  Richard  Ro|ier,  his  executors  and  as- 
signs, and  every  of  them,  by  these  presente; 
hath  granted,  demised,  and  to  farm  letten,  and 
by  these  presents  granteth,  demiseth,  and  lo 
farm  lettelh,  to  the  said  Richard  Roper,  a 
parcel  of  marsh-ground,  lying  and  being  in 
Wapping  marsh,  at  the  east  end  of  the  marsh, 
beginning  at  the  west  side  df  the  well,  which 
lie9i  by  the  way  that  leadeth  up  to  the 
Lynches,  called  $badwell,  measured  by  a 
strait  line  from  the  Lynches,  by  the  west  side 
of  the  well,  to  the  Thames  wall,  and  reacheih 
west  to  the  way  that  leadeth  up  into  Ratoliff 
high-way,  containing  by  estimation  of  mea- 
sure seven  acres,  little  more  or  less,  and  the 
pond;  all  which  marsh-land  abulteth  north 
upon  the  Lynches  of  the  dean  and  chapter  of 
the  cathedral  church  of  8t.  Paul,  and  south 
upon  the  Thames  wall ;  and  nlso '  all  the 
Tnames  wall  belonffing^  to  the  seven  acres^ 
with  the  foreland  and  soil,  down  to  the  low- 
water  mark  of  the  river  of  Thames;  all  which 
marsh-lands  are  lying  in  the  parish  and  maner 
of  Stebunbealh,  ahaa  8Cepney,  in  the  county 
of  Middlesex:  to  have  and  is  bold 4ie  said 
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•  puc«l  •f  VMib-gMAaid,  wtDy  fnrriini  aiil 
•■oil,  wilb  Ibf   ui|rart«Miioii,  U  tin  -^'^ 

•  Biebtf4  Bop«r,  Ui  qwculaw  aid 

•  Am  tha  feut  of  lb«  wnnnciirtnn  gT 
«  UM0d  ImI J  SI.  IMbiy  iIm  firgiB,  B«st  oomiog, 

•  onto  the  aid  tsd  Icrm  ^  foor-ai^-tircB^ 
«  vnn  firom  thence  mit  epenoff ,  and  liiDy  to 

•  (e  oMBpleled  and  ended ;  yieMing  and  paj- 

•  mg  themwr  yaarlj*  dufing  the  aaid  term,  to 
•the  iaid  Bfaroelhie  Hall,  hie  execoton  and  ae- 

•  ibM,  three  pounda  of  giM  and  bwful  money 
«  01  England*  at  four  terne  of  the  year.— 

X.  C.  J.  What  date  is  thai  deed  off 
Clerk.  The  13lh  of  Noveqaher,  in  the  Sdand 

M  yean  of  hinff  PhUip  and  men  Mary. 
Ait.  Gen.  Now  ve  thalT  read  Slqpkina'e 

UeenM  to  Hall,  to  alien  hie  term. 

CUrk  raada.]  *  To  all  manner  of  people  to 
whom  thie  present  writing  ihall  come;  I 
Thomae  Stepldne,  aliap  Slipkiqe  of  the  parieh 
of  Stebunheath,  «^iae  Stepney,  in  the  county 
of  Middlcefx,  beer-brewer,  eend  greeting  m 
oor  Lord  "God  ereriaeting.  Whweaa  1  the 
«id  Thomas  Slepkine  on  the  16th  of 

Aprfl,  in  the  eizth  year  of  Edward  the  Sixth, 
have  betaken  eleven  acres  and 

a  half  of  maieh-land  with  all  the 

bank  with  the  fonJ^  and  soil, 

down  to  the  low- water  mark  of  the  river  of 
Thames  that  he  should  notalieir 

or  aasign  the  said  leaae  or  term  of  years, 
without^  special  lieenee  or  ooneent 

New  know  ye,  That  1  the  said  Tho- 
mas Slepkins, §» di^ersgood  causes 
give  leave  and  licence  to  the  said  Maraellus 
H^,  to  the  right  worshiplul  Mr. 

deen  of  the  cathedral  churcb  of  St. 
Paul  with  the  wall,  foreland  or  soil 

ittder  such  covenants,  as  is  reserved 
and  contained— ' 
Mr.  WUUam.   I  woukl  ask  Mr.  Banister 

nam^hing  about  this  deed ;  look  upon  it,  iiir. 
Ait.  Gen.  We  have  not  done  with  hiiu  yet. 

Vkay  take  that  deed  out  of  his  hand. 

Seij.  Pemberton.  You  will  let  him  give  some 

nceount  of  it  first,  Mr.  Attorney. 
Ait.  Gm.  Yon  would  fain  confound  him. 
Sen.  Pemherion.  He  is  confounded  enough 

nfaosaJy. 
So/.  Gen,  Now,  Mr.  Baoistcr,  you  have  con- 

eideeed  of  it ;  pray  once  more  look  upon  the 

jdeed  again— (which  he  did,)— Was  that  deed 

MP  that  yon  ngned  then  or  no  P 
Bauiiier^  Ims  is  mv  name,  but  I  cannot 

ind  the  date  of  this  deed  in  my  paper.    1  can- 
not tell  now  whether  it  be  one  ifound  then  orno. 
Sol,  Gen,  Did  you  set  your  hand  to  any 

de«l8  that  were  lonnd  there,  which  you  did 

•et  set  down  in  3fOur  paper  ? 

BaniHer,  No,  not  that  I  know  of,  I  do  not 

knowldid. 

Xi.  C,  J.  Pkythee  where  didst  thou  set  Uiy 

Iwnd  to  that  deed  f 

BmrntfT'   1  set  my  hand,  to  tbe  daeds  that 
na  fbond  there  at  Ihehoose. 
JLCJ.  Oidyou net ynitr hand feoameiBlBe 
feiia4thmef 
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JBsnu^er.   I  hare  set  my  haml  to  divan 

dedb  beskle.  but  they  are  imi  of  thcne  daeda 
t^al  arc  in  mv  paper. 

L,  C,  J.  Where  did  yon  set  yonr  hand  to 
any  deeds  besides  r 

Bsatiier.  To  tfiveca  deeds  I  ^ve  set  my 
hand  at  home. 

X.  C.  J,  Have  yma  to  any  rdaling  ta  the 
lands  in  ^nestkin? 

'BeaiKer.  I  do  not  ki^vw  (hat  I  have  aet  nty 
hand  to  any  deeds  ndaluif  to  tha  l^n^s  in 
question,  but  at  Mr.  Knowlea's. 

L,  C.  J.  To  what  nnrpoee  did  you  eet  yonr 
hand  and  name  to  the  deeds  yon  found  at 
Knowlea's. 

Bftnitter,  To  the  aame  intent  to  testify  that 
I  was  at  the  finding  of  them. 

L.  C.  /.  To  wnst  end  did  yon  set  yomr 
hand  to  any  other  deeds? 

Banister,  To  the  intent  thtt  I  knew  better 
where  the  lands  did  lie  thai|  she  did ;  and 
when  my  lady  (bund  anv  deeds,  1  set  my  haod 
to  them,  and  then  found  the  pwoes  where  dbe 
lands  ley. 

L.  C.  J.  Thou  hast  had  a  fair  time  to  consi- 
der of  that  deed;  canatibou  see  here  to  what 
pkux  that  deed  rebues,  by  this  murk  ? 

Banitler,  1  cannot  find  the  date  of  the  deed 
in  mynaner. 

L.  C.  J.  But  where  do  you  think  you  did 
putyour  name  to  that  deed  ? 

Eanuter.  ( cannot  tell  whether  I  did  it  at 
that  time  or  no ;  hot  this  is  my  name. 

L.  C.  J.  I  know  thy  name  is  there,  man  ;  I 
read  it  two  hours  ago :  but  did  ypo  put  your 
hand  to  that  as  one  of  the  deeds  that  you  found 
in  September,  16S9,  when  yon  were  at  Mr. 
Kno%%  les*s  or  not  f-^Banister.  I  cannot  leD. 

L.  C.  J,  Dost  thou  believe  thou  didst  not  f 

Banister.  I  cannot  teO. 

L.  C.  J.  C'Snst  thou  tell  the  reason  why 
tliou  didst  set  thy  baud  to  it  ? 

Banitter,  CiTtiiiiily  because  I  was  at  the 
finding  of  it ;  J  know  no  otherwise.  * 

Saj,  Pemberton,  Now  pray  look  upon  this 
deed  (shewing  him  another)  and  see  whether 
that  be  your  name  or  not  f 

Banister.  Yes,  my  lord,  I  will. 

Seij.  PcfHbertan,  Is  that  your  name  ? 

BaniUcr,  Yes,  it  is ;  this  is  one  of  the  deeds 
that  was  found  at  Mr.  Kpowies'v. 

Serj.  Pemberton,  You  said  so  as  to  the  other 
two. 

Alt.  Gen.  But  he  was  not  so  positive  in  it. 

Banisler,  This  is  rat-eaten^  and.  so  I  know 
it  again;  and  therjs  is  a  rat-eaten  deed  Sfet 
down  in  uiy  paper. 

L.  C.  J.  Let  him  be  as  positive  as  he  will, 
he  has  been  forsworn  five  tunes. 

Sol,  Gen.  He  was  confomided  with  a  o^s* 
take  of  the  deeds,  he  loving  set  his  hand  to  ao 
many. 

L,  C.J.  They  are  Mrjured  both  of  tham 
plainly;  that  is  the  truth  ^  the  matter.  „ 

Ait.  Gen.  I  hope  tha  folly  of  our  witneapjfBB 
in  such  ciicumabinc^  fhall  n^t  rob  us  of  opr 
awn  landj  agd  ai^tftapinu;^#.hBfl|inly. 

'  g 
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.  Jm  C.  J.   God  furiMd  but  3rou  ahonld  btt^e 
yovLT  own  kind  (  but  by  tbe- mce  of  Oud,  if  I, 
cao  help  it,  ^on  shall  never  nave  a  foot  of  land 
b^'  forsweamifi^  and  perjury. 

Mr.  Wi/Uams,  When  did  yott  find  that  deed? 

Btuiister,   The  10th  of  September. 

Mr.  WilUams.   Where? 

Banister.    In  the  garret  at  Mr.  Knowlos's.  . 

"Mr.  Wdliaws.    Are  you  sure  of  it? 

BanUtet.  \eHf  1  am  sure  of  that  deed,  be- 
cause it  is  rat- eaten. 

Mr.  Williams,  Knowles,  pray,  do  yoU  look 
npon  it,  what  say  voti  to  that  deed  ? 

Knoerlct.  This  is  mv  hand,  and  this  is  one 
of  the  de<»ds  that  was  found  tliere  nt  that  time. 

Mr.  Wiiliamt,  Pray  md  the  date  of  that 
deed  thfrc. 

CUrk  reads.l    '  This  radentore,  made  the 

*  13th  day  uf  NoTcmber,  in  the  Sd  aind  3d  youv 
'  of  Philip  and  Nary * 

8er|.  Pemberion.  That  is  a  deed  from  Mar- 
cellus  Hall  to  Roper ;  how  should  that  come 
to  beat  Knowles's? 

X.  C.  J.  They  have  sworn  it. 
.  Ait.  Gen.  They  go  about  to  Uemisb  our 
deeds  by  the  foDy  of  our  witnesses,  which  we 
eapnotlieip.  We  however  leave  the  deeds  to 
tbe  jurv,  and  let  them  eee  if  those  eeals  and 
other  tnings  look  like  counterfeit. 

L.  C.  J.  Well,  go  00,  the  jay  wfll  haTe 
the  deeds  with  them. 

Att,  Gen.  My  kird,  we  did  before  prodooe 
«  eonvevanoe  from  Richard  Hill  to  BlepkiDS. 
ItrerteJ  not  there,  tint  conveyance  bad  no 
legal  execution ;  thereupon  there  was  a  fine 
MM  recovery  by  the  heir  of  Hill ;  and  what 
was  the  occasion  of  that,  will  appear  by  the 
deed. 

Cleric  reads. — *  This  indenture  made  the 

*  lOth  day  of  November,  in  the  5th  and  6th 

*  years  of  the  reigns  of  our  sovereign  lord  and 
^  lady,  Philip  and  Mary,  by  the  grace  of  God 

*  king  and  ^jueen  of  England,  Spain,  France, 

*  both  the  Sicilies,  Jerusalem,  and  Ireland,  de- 

*  fenders  of  the  ikith ;  arch*dukes  of  Austria, 

*  dukes  of  Burgundy,  Millaii  and  Brabant ; 
^  counts  of  Haspurg,  Flanders  anil  T  vrol :  be- 

*  tween  Jasper  llill,  son  and  heir  of  Richard 

*  Hill,  late  citizen  and  mercer  of  London,  of 

*  the  one  party  ;  and  Macheliue  Stepkins;  late 

*  wife  and  executrix  of  the  last  will  and  testm- 

*  ment'of  Thomas  Stepkins,  and 
'  John  Stepkins,  hou  and  heir  apparent  of  the 

*  said  Thomas,  of  the  other  party,  witnesseth, 
<  Tliat  whereas  the  said  Richard  Hill,  iather  of 

*  the  said  Jasper  amounting  in  the 
' *  whole  to  the  sum  of  2,000/.  by  the 

«  said  Macheline  And  where 

*  variance  concerning  all  that  parcel 

*  of  nwnh-land  unio  St.  Kathe- 

*  rine's,  which  the  said  Richard  Hill  bought 
«  of  Cornelius  Vanderdelf  for  the 
'  assuring  all  that  Wapping-marsh,  the  said 

'  <  Richard  Hill  stands  'boimd  in  an  obligation 
^  of  which  condition,  that  he  shoukl  naks  by  a 
^  cert^  dayi  a  good,  surei  sufficieut,  inde- 

*  fiwaUe  of  and  in  lil  those  paroeto  of 


*  marsh-land,  lying  in  Wappuig-raa/nh }  that 
« is  to  say,  all  tbat  with  %lx  aorai 
'  of  maran,  tioW  in  th6  tennre  or  occupatwn  of 
'  one  Kuevett,  or  his  assigns,  and  all  thdae 
'                lying  in  the  east  '    and  in 

*  the  tenure  of  one  Miller;  that  is  to  say,  all 

*  the  bank,  containing  by  estimation  three  acref 

*  and  an  half;  and  all  those  next  adjjoinina,  by 
*■  measure  six  acres  or  moke  and  two 
'  acres  by  estimation  of  inelMUfe  lying  in  the 

*  bottom  of  the  Lynches,  and  reacheth  from 
'  the  Lynches  to  tne  island  by  the  pond ;  and 
«  also  that  parcel  divided  into  twain 

'six acres;  and ako that  ■   bolda 

<  in  his  own.  hands ;  ^at  is  to  say,  all  tlhal 

<  parcel  with  the  island  and  poa4 

<  containing  by  estimation  of  measnrep  ftpa 

<  acres  and  of,  and  in  all  thoae  par6di 

*  lying  on  the  west  side  of  the  pond,  containing 

<  in  the  whole  sixteen  acres  by 

<  measure ;  all  which  said  sixteen  acrea 

<  to  Gravel-lane,  the  said  Robert  Hill  had  in 
'  his  own  occQpation  reachii^ 

*  to  Gravel-lane,  sometime  plowed  and  sown 
'  by  one  Richard  Clayton,  and  now  in  the  oc- 
'  capation  of  one  Cooper,  butcher,  and  lying 
'  on  the  east  side  of  &ava-lane  towards  Loo* 

<  don  fidds,  which  was  conveyed  to  liim  Upooi 

<  one  Richard  Tyrrell ;  and  abo  aD  thalmairii 
'  in  the  tennre  of  one  Clayton,  butcher^ 

'  one  William  Connd,  batcher,  seventeen  aeies 

*  and  of  Edward  Ash,  four  aeres ;  and 

*  slao  aQ  the  lands,  tenementa,  rents,  honan^ 

*  ponds,  fishings,  mills,  to  the 

*  low- water-mark  of  the  river  Thames,  and  aB 
'  trees  For  the  appeaaiiMg 

<  all  variances  and  suits,  the  saul  parties  to  thw 

*  indenture  have  fuDy  condescended  and  agrtcd 
« in  form  following ;  that  b  to  say,  the  said 

<  Jasper  Hill,  for  &e  ram  of  1,9001.  of  bwftil 

<  moncT  of  England,  in  which  he  acknowledge 

*  eth  htmself  to  be  truly  indebted  to  die  said 
'  Macheline  and  John  Stepkins,  doth  give, 

*  grant,  bei^n,  sell  to  the  said 

<  Macheline  and  John  Stepkins  nl| 

*  the  said  marsh  ground  lying  in  Wapping^ 
'  marsh,  with  all  manner  of  lands,  tenements 
'  forelands,  ways,  trees  to 

*  ihe  low«- water- mark  with  the  ap- 

*  purlenances  Iving  and  being  in 
'  without  or  efsei^ere   within  the  parishes 
'  their  heirs  and  assigns  tor  c^ov* 

*  all  the  right,  title  together  with  all 
^  evidences  and  writings  discharged 

*  of  all  former  charges,  incumbrances 

*  by  the  said  Jasper  Hill.' 
Ait.  Gen.  Next  we  shall  shew  that  fetar 

ceil  us  Hall,  that  had  this  long  lease,  and  bad 
demised  the  seven  acres  down  from  Sbadweil 
to  Roper,  doth  on  the  ;i4th  of  November,  io 
the  6tb  and  6th  years  of  Philip  and  Marv,  sor* 
render  the  remaining  four  acres  to  Thoaaa 
Stepkins ;  and  then  we  shall  shew  it  wss  de- 
mised to  Fox,  who  was  the  first  buildor  •and 
made  Fox's-Iaiie. 

Sol.  Gen.   Yoor  h»rdship  dolh  observe,  that 
the  fioence  was  to  assign  the  whole  alevcA 
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acrcf  ud  an  half;  but  he  did  wmim  bat  ttrtn. 

Clerk  reads]  *  This  It  dated  on  the  14tb 
of  November,  in  thu  6th  and  6tb  yean  of 
luDff  Philip  and  queen  Mary. 

••ft  all  whom  this  prusent  writing  shall 
come ;  I,  Narcellns  Hall,  of  Ratclifl',  miller, 
tend  ippQeting  in  oar  Lord  God  cvcrlaiit jnjf . 
Whereas  Tliomas  8lepkins  hatli  by 

his  indenture,  dated  the  20th  day  of  April,  in 
the  6th  year  of  kiuff  Edward  6,  let  to  me  the 
said  MarcclluH  HaH  on  tlic  vi-est  side 

1ft  itli  the  Thames  wall  thenrto  bclonj^- 
in^,  with  the  foreland  and  soil  tor 

one  humlred  and  twenty  and  eight  years: 
know  ye  that  1  the  said  Marcellus  Hall,  tor 
the  suln  of  30/.  of  good  and  hwAiI  money  of 
England  in  hand  paid  have 

by  3iese  presents  remised,  released,  and  ab- 
solutely oonfirraed,  to  the  said  John  Stepkins, 
his  heira,  execotors  and  assigns,  all  such 
estate,  right,  title,  interest,  term  of  years, 
estate,  property,  claim  and  demand,  which  1, 
or  any  person  to  my  use,  have,  or  ooght  to 
have,  or  at  any  time  shall  to  have 

hi,  or  to  four  acres  of  marsh-ground,  abut- 
tiiig  cast  on  the  green  bank,  or  way  throu^ 


was  made  over  with  the  leave  and  h'ceace  of 
the  said  Thomas  Stepkins,  to  the  right  wor- 
afaipftd  fortbetermof  ninety- 

thiee years;  and  west  on  the  field,  in  tne 
oocupyingof  John  north  on 'the 

lynches,  and  south  of,  in,  or  to 

the  Tbaooes  waU  abutting  east 

on  the  south' west  way,  as  aforesaid 
down  to  the  low-water-mark  of  the  river  of 
Thames  So  tfiat  neither  I, 

myexecaton  or  assigns,  any  right,  chum, 
demand  or 

any  part  thereof  but  from  all 

shall  be  utteriy  excluded  and 

-debarred  for  ever • 

Ait,  Gen.   Heie  is  a  fine  levied,  Qnm' Trin' 

3  Elix.  they  had  best  ask  where  tlnl  was  found 

too!  Is  not  that  forged? 

[The  Fine  was  read.] 

Sol,  Oen,  Here  is  a  recovery  also,  and  a 
deed  to  lead  the  uses :  in  which  recoveiy  the 
tenaalB  vouch  Jasper  Hill,  who  voucheth  over 
iktooqvnon  vowmee. 

[The  Recovery  was  read.] 

£.  C.  J.  Read  your  deed  to  lead  the  uses. 

CUrk  reads.]  '  This  indenture  made  the 
ISth  day  of  May ,  in  the  fourth  year  of  the 
reign  ot  our  sovereign  lady  Elizabeth,  by  the 
mce  of  God,  queen  of  England,  France  and 
Ireland ;  defender  of  the  faith,  &c.  between 
Machelme  Stepkms  of  the 

one  party,  and  Edward  Boggin 
Where  it  was  conduded,  ^ly  condescended 
and  agreed  between  the  uaities  to  this  inden- 
tare^  Ukat  they  the  said  Edward  Hoggin 

sboidd  in  Ibt  twn  of  tha  Holy  TVi- 


nity  raoovertothen 

by  writ  of  entry  ior  diaseisin  in  le 
post,  to  be  had  against  thesaid  Macheline  and 
John,  before  the  quce&'a  maieBty's  justkea 
of  the  Common-Pleas  at  Westminster,  for 
that  tinne,  bemg  according  to  the  use  of  former 
recoveries  one    hundreil    acres  of 

fresh  marsh,  nithin  the  parishes,  towns  fiddv 

And  it  was  fully  agreed 
betirccn  the  said  parties,  that  the  said  reco- 
very shoidd  be  to  the  uses — * 
Air.  Williams.  Mr.  Banister,  pray,  Sir,  look 
upon  this  deed,  and  sec  whether  your  name 
be  to  that  deed  or  no  P  (Shewing  hmi  the  Sur- 
render of  HalM 

Banittcr,  This  is  my  name. 
Mr.  Williams,  Was  Mr.  Knowles*s  hand  to 
that  deed  ?—Banisier,  1  cannot  tell. 

Sen.  Pemberten,   Did  not  be  and  yon  put 
y  oar  hands  together  to  it  ? 
BaniMter,  I  did  not  make  it,  I  did  nol  forge  it. 
Seij.  Pembfrton.  No,  I  do  not  think  yoa  did, 
yoa  have  not  brains  to  do  it. 

Mr.  Williana.  Where  did  yoa  find  that 
deed  P  ^ 

Serj.  Pemberiamm  How  caoie  yuu  to  pot  your 
handtoitr 

X.  C.  J.  Is  it  one  of  the  deeds  of  parohaaep 

Seij.  Ptmbertom,  Yea,  it  is ;  and  therefore 
we  would  know,  since  Mr.  Knowlea*tiiaaBe  is  to 
it^  how  itcame  there.  v 

X.  C.  J.  Is  it  the  snrrander  made  byuMar- 
edlos  Hall  to  John  StepkbaP 

Mr.  WiUiemM,  Yea,  my  lord,  it  is. 

L,C.J.  Let  me  see  it— hia  name^  I  beliave, 
has  been  there. 

Mr.  WiHUamt,  Do  yoa  know  any  thing  of  the 
rasing  of  it  oat?— Banitler.  No,  not  I. 

Mr.  WitUami,  You,  Knowles,  were  yoa  at 
the  finding  of  that  deed  f 

Knowles.  I  set  my  hunA  to  none  hot  whaf  I 
found. 

L.  C.  J.  But  what  do  yoa  say  to  that  deed  P 

Knowles.  I  do  not  remember  tfaia  deed  at  all; 
I  cannot  say  any  thing  to  it 

£.  C.  J.  Was  your  name  to  it  P 

Knowks.  Here  is  my  name,  bat  1  do  not 
kqow  who  put  it  there. 

L.C.J.  Is  that  your  writing,  Banister? 

Banister.  That  onthe backnde  is. 

Mr.  Wiliiams.  Look  into  your  noto,  that  you 
oiay  not  out-run  yourself.  Why  (hd  you  set 
your  hand  to  it  P 

Banister,  I  suppose  it  was  one  of  the  deeds 
foond  there. 

Mr.  Williams.  How  should  it  come  there? 
It  beloiMred  to  tne  purchaser. 

Att.  Gen.  Now  we  shall  go  to  matter  fl(f 
record  again.  Richard  Hill,  it  seems  before 
the  lease  made  to  Maroellos  Hall,  entered  into 
a  recognizance  in  4  EHz.  this  is  extended,  and 
that  mil  shew  ittobe  Richard  Hill's  eatote. 

Mr.  Powis.  Can  you  object  any  foigary  of 
records^my  P 

Sol.  Gen.  Pimy  So*,  hiok  npon  that  (to  tht 
Witness) ;  where  did  yoa  examine  that  P 

WUnm.  ItiMBiMdthiiatthaRaUa. 
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'    <  First  JoliD  8tepkiii8,  gent  fr^holder,  for  a 
'  parcel  coDtaining  twenty-two  acres,  in  the  - 

*  tenure  of  Richard  £w  Benedict 

•  Gent. 
Att.  Gen,  You  may  skip  over  a  great  deal 

and  read  only  that  which  conduces  to  the  ques- 


Bfr.  WUiimm.  la  it  a  trae  copy,  upon  yonr 
twill  T^Witnm.  It  is.  -r^      '      ^ 

L.  C.  /.  Read  it. 

Clcrh^  Thia  is  tested  at  Westminster,  17 
Jan.  4  Rliz.  And  here  is  an  inquisition  taken 
the  6tb  of  April,  in  the  same  year. 

Att  J  Gen.  We  will  read  that  part  of  the 
iiiquiaitioQ  that  concerns  our  question ;  for 
the  east  bound  is  only  in  question  now.  (It 
was  rtad.) 

Att,  Gen.  Was  this  produced  at  the  foirmer 
trial,  the  first  trial? 

Sutton,  No,  I  think  not  in  Michaelmas 
term. 

Sol.  Gen,  Then  we  shall  shew  an  inquisition 
upon  a  commission  of  sewers. 

Att,  Gem.  The  land  in  question  is  every  foot 
of  it  in  the  marsh;  and  that  they  must  ac- 
knowledfirethey  have  no  title  to. 

Mr.  Williams.  This  is  an  inquisitiim  which 
they  produce,  taken  a  commission  of  sewers. 
1  desMre  to  know  how  that  comes  to  lie  in  a 
private  hand,  tor  it  is  the  original  inquisition, 
and  ought  to  remain  with  the  officer. 

Att.Qen.  The  whuW  interest  of  the  mar«$h 
was  ours,  therefore  it  might  well  be  left  with  us. 

Ser^.  Pemberton,  Under  favour,  good  Mr. 
Attorney,  such  thincs  should  be  kept  by  the 
clerk  to  the  commissioners. 

Att,  Gen.  How  many  trials  lias  this  been 
prodtioed  at  ?  ^ 

Seij.  Peufkcrton.  With  submission,  my  lord, 
this  that  they  produce  being  an  original,  may 
Tery  well  come  under  great  suspicion,  in  re- 
gard it  ought  to  be  bmught  in  by  the  officer, 
to  whose  cnsto<ly  it  ought  to  remam. 
■  Mr.  Wiliiams.  It  is  not  a  tiling  of  bare  in- 
terest betwe<'n  party  and  party,  but  a  thing 
that  coocfrns.the  public,  and  therefore  should 
be  brought  in  the  officer's  custody. 

L.  V  J.  Read  it  de  bene  esse;  let  us  see 
what  it  is. 

Att.  Gen.  My  lord,  I  would  ask  Mr.  Sutton 
was  not  this  proiluced  and  road  before  the  trial 
in  Michaelmas- tenn  last.' 

Sittton.  It  was  produced  in  court  twelve 
years  ago. 

Sui,  Gen,  Was  it  allowed  as-evidence  ? 

Sutton,  Yes,  constantly. 

Att.  Gen,  Fray  reail  it. 

Mr.  WiUiumt.  Pray  who  has  had  it  in  keep- 
ing all  this  while? 

Silt  ton.  My  laily  Ivy  brought  it  to  me  among 
her  writings  at  first. 

L.  C.  J,    Read  it. 

Clerk  re^ids."]    '  The  Terdict  and   prtisent- 

*  ment  of  us  the  jurors,  as  well  of  all  defects, 

*  annoyances,  within  the  limits  or 

*  bounds  of  Wapping,   and    Wapping  inmsli 

*  from  Grash-mill  to  the  mill  at  Ratcliff,  that 

<  is  to  say,  the  20th  of  December,  anno  dom. 

*  157S,  and  in  die  14th  year  of  the  queen's  raa- 

<  jesty's  reign  that  now  is. 

'  The  names  of  the  freeholders  within  Wap- 
«  ping-marsh,  and  the  number  of  acres  con- 

*  tained  within  the  said  marsh,  with  ail  the 

*  namm  of  tb#oocupitrithertof. 

VOU   Xr 


tion. 

Clerk,  No  one  can  read  it  very  well,  I  think. 
(Reads)  <  On  the  west  side  of  Gravel-lane,  con- 

*  taining  68  acres* — Is  that  it  ? 

Alt.  Gen,  No,  go  to  the  east  side. 
Clerk  reads.}  «  Freeholders ;  one  parrel  con- 
taining ten  acres,  in  the  tenureof  John  Hodgea 
and  John  Gee,  John  8t«pkins,  gent,  two  par- 
cels, containing  twenty  acres,  in  the  tennre 
of  John  Ooopei*,  and  John  Harding,  John 
Ssh^pkinF,  gent.    One  parcel,  containmg  four  . 
acres,  in  the  tenure  of  John  Stepkios.    One 
parcel,  containing  twelve  acres,  m  the  tennre ' 
of  John  Roe^r  James,  freeholder. 

Two  parcels,  containmg   six  acres,  Robert 
Hemmings  and  John  Stepkins.    One  parcel, 
containing  one  acre  and  an  half,  Richard 
Roper.    One  narcel,  containing  six  acres,  in 
the  tenure  of  Richard  Roper. 
*  AH  which  parcels  be  on  the  east  part  of 
'  Gravel-lane,  containing  sixty  acres.*    Then 
here  is  somewhat  interlined  and  struck  out 
again. 

Mr.  Williams,  This  doth  not  concern  tho 
church. 

Att.  Gen.  No  more  it  doth  not,  as  you  sar, 
indeed  ;  -  for  they  cannot  claim  any  of  the 
marsh.  Now  we  shall  shew  a  warrant  three 
■years  after,  from  the  commissioners  to  surrey. 
Clerk  read>».]  Tliis  is  dated  the  18th  of  July, 
in  the  17tli  year  of  the  most  prosnehMia  reiga 
of  our  sovereign  lady  Elizabeth,  by  the  grace 
of  God,  &c.     And  it  is  directed 

'  To  our  well  beloved  John  Strnkins  and 

*  John  0«born,  surveyors.  Whereas, the quee:i*» 

*  majesty  by  a  conrniisfdon  of  sewers,  liearing 

*  date  tlie  23d  day  of  April,  in  the         year  of 

*  her  reign  ;  hath  authorized  us  to  survey  and 

*  view  '  from  Huftolphs- wharf  by 
'  St.  Katherine*s,  near  the  Tower  of  Loudon 
'  unto  Ratcliff- mill  not 
'  only  to  consider  of  the  decays  and  mimi  ©T 

*  "4he  same,  but  also  to  take  order  for  the  speedy 

*  repairing  as  to  our  discretions 

*  shall  seem  good  '  We,  Uicrelore, 

*  sufficiently  informed  of  your  wisdom  crtd  dis- 

*  cretion,  appoint  yo"  Rur^oyors  •  \nlling 

*  and  coniinaiiding  you,  by  virtue  of  tlio  said 

*  counnission  to  see  whether  the  work 
'                    be  accomplished  according  to  such 

*  oHinances  and  decrees  as  we  have  appointed, 

*  aixl  from  tiipc  t:)  time  shall  make  and  ap-' 

*  point ;  and  to  see  who 

*  we  have  made  expenditor  for  such  sums  of 

*  money  ibr  the  payment  of  workmen 

*  may  by  your  warrant  be  disbursed  and  payed 

*  accordingly ;  and  furthef ,  we  give  you  povvtr 

*  and  authority  to  give  to  provide 

*  for  a  competent  and  salary,  at  rea- 

*  sonable  prices,  all  M^orkroen  boats,  Itgh- 

*  ters,  carts,  carriages,         "^     vtrees,  palea 

2Q 
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«  as  to  your  tfooA  diaerKiop  dwll 

c  Mrni  meet ;  and  for  your  to  doiii|^,  thaa  shall 
c  be  your  sufficient  warrant.' 

Ati,  pen.  We  shall  now  go  a  steo  farther, 
aa  r opened  in  the  beginoing,  and  shew  that 
this  was  UHMrtflrajted  by  Htepkins  to  the  queen, 
and  a  fine  was  letied  u|>on  that  mortf^asp;. 
Clerk  reads.}  *  This  indenture  made  the  4th 
day  of  June,  in  the  15th  year  of  the  reign  of 
our  soYsreign  lady  Elizabeth,  &c.  between 
the  right  honourable  air  William  Cecil,  knight, 
lord  Burleigh,  and  lord  high  treaaurer  of 
England;  £e  right  honourable  and 

one  of  her  highnca»'s  most  honourable  privy- 
council  ;  sir  Gilbert  Gerard,  knight,  her  ma- 
jesty's attorney -general,  for  and  on  behalf  of 
the  <|ueeu*s  majesty,  and  to  her  uae,  of  the 
one  party,  and  John  Stepkina 
Whereas  William  Pat  one  of  the  tellera 
at  and  upon  the  determination  of 
hia  account,  made  and  ended  at  the  SMh  day 
of  December  is  indebted  in  tlie 

aura  of  7,92«/.  7f .  1 1^  oh.  And 

whereas  our  said  aorereign  lady  the  queen 
the  16th  &y  of  June,  in  the 
0th  year  of  her  reign,  hath  coaamanded  the 
said  sir  WiUiam  Cecil  air  GUbert 

Gerard,  and  ^ir  Thomaa  Bromly 
to  take  order  from  time  to  time 
with  so  many  of  the  debts  owing,  or  that  afler 
should  be  owing  snd  for  the  sure 

payment  and  conteutatioo  of  the  aaid  sum  of 
fiQSS/l  /f.  lid,  ob.  covenanteth 

with  them  the  said  that  he  the 

wM  Job»  Stenkins,   bis  heirs,   executors 
ahaJl  and  will  net  only  aatisfy  and 
pay  the  aaid  sum  into  the  receipt  aforesaid 
but  also  for  the  better  aettlement 
ahailand  will  make,  and 
cause  to  be  made  by  one  fine  in 

good  form  of  law  of,  and  in  one 

close  within  the  parish 

■aanor  of  Yewel    and   one   great   garden 
And  of,  and  in  one  teoement,  with 
the  appurtenances  in  now  in  the  oc- 

cupation of  John  ^tout ;  and  10  acres  of 
meadow  in  Wapping- marsh,  parcel  of  the 
aaid  manor  Richard  Roper.' 

Att,  Gen.  Where  is  the  copy  of  the  fine  ? 
Suiton.  Here. 

Cierk  reads.]  ^  This  is  the  final  concord,  Ace. 
^  Mens.  Mich.  U  Elii.' 

Sol,  Gen.  This  was  afterwards  re-granted 
from  the  crown  ;  and  there  is  the  re-grant. 

(Which   being  under  the   great  seal,  and 
tailed  6  Julii,  Anno  7  Jacobi  Rwa,  was  read.) 
Att,  Gen.  Part  of  this  marsh  uaa  by  our 
ancestor  conveyed  to  one  East. 

L.  C,  J,  Ay,  I  hare  the  note  of  such  a  coo- 
▼eyance  in  my  notes  of  the  httt  trial 
Atl,  Gen,  Mr.  Sutton,  b  that  a  true  copy  ? 
SuitoH.  Yes,  it  is, 

Mr.  Williams.  A  copy  of  what?  Where  did 
joii  examine  it,  8ir  ? 
Sution.  At  the  Rolls  Chapct. 
Att.  Gen.  It  is  a  deed  eUrolled,  and  I  hope 
vou  do  nol  thiik  tha  vaaard  ia  fuKgad,  Mr. 
Wiliiaraa. 


Mr. 
or  do 
what  it  ia. 


Williami.  I  know  sot  what 
not  forge ;   pray  read   it, 


(The  copy  of  a  deed  enroOed,  dated  %T  Julj, 
9  Eliz.  was  read.) 

L.  C.  J.  Then  the  next  thing  that  you  pr«« 
doced,  was  a  bond,  dated  the  «5th  of  JamniTt 
4  Eliz.  wherein  Stepkina  was  bound  to  SpiooM, 
who  was  administrvtor  of  Virold  and  Sahrago^ 
upon  the  reoognixanee  of  Hill  to  them. 

Att.  Gen.   We  did  ao,  my  brd ;  but  that 
we  cannot  now  readily  find,  I  think :    her» ' 
however  is  Spinola's  discharge. 

Clerk.  *  Tliis  issigned  by  me  Benedict  Spi- 
«  nola,  and  dated  the  95th  of  Feb.  1561.' 

Att.  Gen.  Here  ia  the  bond,  read  the  condi- 
tion of  it,  though  it  is  not  material. 

L.  C.  J.  That  ia  true  ;  but  it  waa  read  th« 
last  time,  1  find  by  my  notes. 

Clerk.  This  is  a  bond  of  300/.  «  Tbecondi- 

*  tk»  of  thia  obligatioo  is  such,  That  wheieaa 

*  one  recognizance,  mttde  and  entered  by  Ri- 
« chard  HiU  3  Dec.  in  the  39d  Year  of 
'  the  late  king  Henry  8.  taken  and  aouMW- 
« lodged.* 

Att.  Gen,  There  is  enough,  for  itmakea  not 
all  to  the  purpoae,  but  to  confirm  the  belief  of 
our  purchase.  Here  iaalao  Jasper  HiU'a  re« 
oeipt  of  the  purohaae-money. 

CVer^  reads,]  This  is  dated  the  88th  of  Ja- 
nuarjf,  in  the  13th  year  of  queen  Elizabeth. 
'  Be  it  known  unto  all  men  by  these  preaenta, 

<  that  f  Jasper  Hill,  of  Worrolf  y  havo 
'  had  before  thecnaealing  hereof,  of  MacheKne 

*  and  John  Stepkina  for  the  diacharga 

*  of  a  certain  itatnte  the  full  aum  of 

<  1338/.  of  lawful  money  of  England,  in  full  aa- 

*  tiafaction  ai\d  payment  of  all  auch  purchaaa- 
'  moneys.- 

Att,  Gen.  Then  the  16th  of  August,  13  Ja- 
cob!, Fox  conveyed  to  John  Stepkina ;  but 
that  ia  left  at  home. 

L.  C.  J.  Well,  then  there  is  an  end  of  that ; 
what  do  you  do  next  ? 

Att.  den.  We  have  done  with  our  evideucat. 
by  deeds  and  by  records,  and  now  we  ahall  oomof 
to  our  evidence  by  witnesses,  vivn  voce.  And 
first  we  shall  begin  with  Mr.  Knowlea ;  who  will 
prove  the  value  of  the  land  by  the  renta, 
and  particularly  what  the  rents  are  of  Demick 
Hills. 

L  C.J.  Prove  what  you  will. 

Att.  Gen,  Mr.  Knowles,  have  you  received 
the  Dean's  rents.' 

Knomke.  For  the  use  of  Mr.  Neale  I  have. 

Att.  Gen.  What  are  the  rents  of  the  east  sid* 
of  Cock-hill?— ITfMw/^.  About  100/.  a  year. 

Sol.  Gen.  What  are  they? 

Knowles.  Houaea. 

Att.  Gen.  All  houaea  F 

Knowles.  Some  houaea,  aome  gromid-mli. 

Att.  Gen.  What  is  the  rack-nst  ? 

KnomUs.  About  100/.  a  year. 

Mr.  Wilimms.  Which  bouacado  yottspaak 
of,  Mr.  Knowlea  f 

iCiMp/ei. .  On  the  «aal-aide  of  Gock-hilL 
Att.  Gen.  Do  you  know  the  Lynuhas  P 
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Knowlet,  Yet,  I  do. 

Ait.  Gen.  Who  receives  the  rents  of  that 
grouad? — Knowles,  Mr.  Nealedid. 

Att.  Gem,  Hare  yoa  reoeifed  the  rents  of 
the  twenty  acres? 

Knowiet.  Yes,  for  Mr.  Neale  I  have. 

Ati.  Gen,  These  three  together,  what  are 
they  all  ?-^KnoepUs.  Aboat  SOOO/.  a  year. 

Au.  Gem.  All  this  the  church  of  Paul's 
has,  besides  the  lands  In  question. 

Mr.  Wiliami.  You  say  that  [lart  is  worth 
lOOi.  ayearP— Xaov/et.  Yes. 

Seij.  Stringer.  How  much  land  nught  it 
contain  P 

Kmotpla.  It  is  a  matter  of  the  length  of  the 
hall.  * 

L.C.J.  And  bow  braad  is  it  r 

Knewlet.  Not  ?ery  broad. 

Att.  Gem.  Now  then  to  come  to  the  lands  in 
qoestioQ  ;  do  you  know  Mariner's-street  P 

KmomUi.  Ves. 

Au.  Gem.  Who  is  in  possession  of  that,  and 
reoeivesther&itsofitP— Xaooi^^.  Mr.Neale. 

Att.  Gem.  What  say  you  to  Qriffin's-alley  P 

Kmtmkt.  Some  of  it  is  in  mortgage ;  Mr. 
Babington  had  it,  but  for  Mr.  Neale's  use. 

Att,  Gen*  What  say  you  to  the  water- 
house  P 

JCeowlei.  That  Mr.  Neale  himself  has. 

Att,  Gen,  These  are  the  things  in  question ; 
do  yoa  know  that  which  is  called  New—  P 

Amomiet,  That  is  Mr.  Neale's  too. 

Sol,  Gen.  Ourlease  of  198  years  eirpired  but 
in  the  year  ItSO  ;  and  we  coukl  not  come  at  it 
till  then,  and  we  had  it  not  till  1689  ;  and  that 
answereth  their  possession. 

Att,  Gen,  Now  we  shall  call  our  witnesses 
to  prove  it  marsh-ground.  Swear  Thomas 
Hughes.  (Which  was  done.) — Do  you  know 
Wapping- marsh  ? — Hughet,  Yes. 

SoL  Gen.  Do  you  know  the  houses  in 
questkuiP 

Hugket.  Which  houses  P 

Sol,  Gen,  The  houses  now  in  suit  for  P 

Hughes,  Yes,  1  do. 

Att.,  Gen,  How  long  hare  yon  known  them  P 

Hughes,  There  was  no  houses  when  1  knew 
it  first. 

Att,  Gem.  Do  you  know  Cock  hill  P 

Hughn,  Yes. 

Att,  Gen.  Do  you  know  Foxe*s  lane  P 

Hughes.  Yes  ;  I  did  know  it  before  it  was 
built. 

Att.  Gen,  Did  you  know  the  houses  thatjay 
on  the  east  side  ot  Foxe's-laneP 

Hughes,  What  houses  there  P 

Att,  Gen,  Did  you  know  any  houses  there 
formerly  P 

Hughes.  I  know  not  what  you  mean. 

Att,  Gen,  1  ask  you  again,  do  you  know 
Pose's- lane  P 

Hughes.  Yes ;  it  was  a  bank  before  it  was 
hoih. 

Mr.  Poarii.  Do  you  know  the  Lynches  P 

Att.  Gen.  Nav,  let  us  ask  but  one  at  once, 
pray.  I  will  ask  you  a  plain  question  ;  did 
jfokMwihiBHdibAmitwtt  buiUif^P 


Hughes.  Yes,  Sir,  that  I  did. 

Att,  Gen,  Howfardidthemarsfa-g^ronndg^o? 

Hughes.  To  Cock-hill  eastward,  as  far  as 
the  broad  bridge  ;  westward,  as  iar  as  Foxe's« 
Lane. 

Att,  Gen,  Was  all  that  marsh-groundP 

Hughes.  The  river  of  Thames  did  flow  round 
about  It,  and  there  were  bogs,  tr^es  andbusbet* 
and  such  things. 

Serj.  Ltttmich,  Did  yon  know  the  plaot 
where  RatclifT  mill  stood  P 

Hughes.  According  to  report  1  did. 

Seg.  Lutwich,  Ay,  where  was  that  ? 

Hughes.  Just  at  Bell-wharf. 

Seg.  Lutwich.  Upon  which  side  of  Cod(-> 
hill  ?-^Hughes.  In  Shadwell  Hamlet. 

Att,  Gen.  Thai  is  right. 

Mr.  Povif .  Was  that  like  the  other  end  of 
the  marsh  P 

Hughes.  The  river  came  in  there  wholly. 

Het).  Lutwich,  At  high  flood  does  the  water 
come  ill  there  at  this  time  P 

Hughes,  It  did  at  every  tide  high  and  low 
formerly,  now  it  is  dam'd  up. 

L.  C.  jr.  Did  the  tide  come  up  to  tfiat  yo« 
call  Foze's-lane  P— HtM^ei .  Yes. 

X.  C.  J.  Then  that  makes  an  end  of  th« 
question  :  it  cannot  be  as  you  say. 

Att,  Gen,  How  so,  m^  lord  P 

L.  C.  J.  How  could  It  be  an  overshot^miU  P 
How  could  the  mill  be  turned  but  with  the 
tideP 

Att,  Gen.  Their  evidence  makes  it  appear 
such  by  the  leaden  trough,  which  is  an  instru- 
ment Monging  only  to  an  overshot-mill  P« 

JL  C-  J.  Tell  not  me  of  the  leaden  trough, 
Mr.  Attorney ;  look  you  upon  the  survey  yoa- 
produced,  and  take  notice  of  the  Isst  paragraph, 
and  there  you  will  find  the  words,  *  Prox'  ad- 
*jacent'  cuidam  tenemento,'  &c.  what  make 
you  of  that  ? 

Att,  Gen.  Pray,  my  lord,  let  it  be  read. 

L.  C.  J,  I  will  in  the  mean  time  ask  your 
witness  a  question.  Friend,  thou  sccrocst  to 
be  a  man  that  understands  something.  Thou 
sayest  Foxe's-lane  was  a  bank  before  it  was 
built,  and  the  tide  before  that  time  came  up  to 
that  bank,  both  high  and  low.  Now  suppose 
there  had  been  a  mill  in  that  ground,  now 
should  it  have  been  driven  P 

Hughes,  1  will  tell  your  honour:  Mr  lord, 
by  report,  and  I  suppose  it  may  be  true,  the  mill 
stood  all  tlie  tide  ot  flood,  aod  when  the  flood 
was  at  high  water,  there  was  a  dam  which  kept 
it  in,  and  it  went  out  again  at  ebb-tide,  and  so 
the  mill  was  drov«. 

Lm  C.  J.  There  is  your  overshot-mill  gone 
then,  Mr.  Attorney. 

Att.  Gen,  If  ever  seven  or  eight  acres  of 
ground  can  be  the  appurtenances  of  a  mill,  I 
should  much  wonder. 

L.  C.  J.  Mr.  Attorney,  I  can  te)l  you  of  a 
mill  over  against  this  place,  which  1  myself, 
and  we  all  can  remember.  All  the  estate  about 
it  was  in  the  Traps  family,  he  vras  a  gentleman 
of  oni;  house ;  all  the  water  that  di  i>  es  that  miU» 
uAttrow  three  niUa that  asrve that  aide  «f 
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the  river,  is  taken  in  is  the  tide  comet  in,  ftnd 
is  pent  in  as  be  says  by  a  dam ;  and  wfaen  tbey 
open  that,  the  mul  turns  back  again.    For  I 
wpnkl  fain  have  all  these  things,  that  seem  to 
be  dark,  clearc<I  by  the  way  as  they  go.    I  will 
suppose  all  tlie  records  you  hare  read  to  be 
right,  and  that  it  is  calk-d  llatcliflf  Mill,  and 
tMi  there  is  the  Mill  bank,  aud  the  IJilly-bank, 
mnd  the  Hilly- way  ;  it  is  plain  then,  there  was 
.i^Mill-bank,  or  a  il illy* bank,  or  whatever  you 
•call  it.     It  so  ihllsout  that  the  thing  now  in 
tniestmn  is  nude  plain  upon  your  own  evi- 
oence,  tliere  was  really  ponds  and  gutters,  and 
those  things   that  were  to   satisfy  the  mill. 
Ttkw  mill  comes  to  be  plucked  down  and  the 
ponds  and  all  the  sluices  come  now  to  be  built 
upon :  this  is  not  like  your  marsh-ground  that 
is  on  the  western  part  ot*  Uie  bank,  but  it  is  a 
parcel  o{  meurc  or  marsh,  as  the  pond  and  the 
rest  stifled  up  by  Uiose  things,  that  till  such 
time  as  the  mill  was  taken  away  were  recep- 
tacles for  to  nen  up  the  water  that  came  in  with 
the  tide.     W  hat  is  the  meaning  of  thosie  wonis 
in  tlie  survey  tliat  I  spoke  «tf  bef<»rr,  and  the 
several  tenements  and  orch>irds,  and  |»onils,  and 
sewers,  ^c.  and  all  tUiwe  things  ?    Wouhl  you 
have  it  that  tbis  slioukl  all  point  to  the  scite  of 
the  mill,  as  though  all  the  boundaries  shoukl 
extend  to  the  east-end  of  the  mill  ? 
•  8erj.  Strimier,    That  was  the  reason  why  I 
asked  but  novir,  bow  big  tlie  whole  was? 

L.  C.  J.  Aud  will,  what  you  would  have, 
Mr.  Attorney,  a  ditch  or  two,  ever  answer  the 
words  in  the  survey  ? 

At  I,  Gen.  Nsr  will  all  their  words  amount 
to  divers  closes  of  ground,  as  this  must  make 
in  the  whole. 

Sol.  Gen.  Their  twenty  acres  elsewhere  an- 
twen»  all  ihcy  can  claim. 

L.C.  J.  Hut  tliis  you  yourM*lf  say  is  the 
Derricks- hills,  iu  the  survey  ;  and  you  do  take 
it,  as  soon  as  the  mill  was  pulled  d^own  in  oue 
place,  it  was  set  up  in  another. 

Att.  Gen,  AAer  he  had  taken  our  long  lea^e 
he  erecteil  one,  we  .vav,  upon  our  grotmd  ;  for 
he  had  pulled  down  tke  old  mill,  and  ktt  that 
to  Carter. 

Sol.  Grn.  My  lord,  it  is  plain,  that  the  old 
mill  and  the  new  mill  were  not  upou  the  same 
grouuiJ,  from  Carter's  lease. 

L.  C.  J.  3Ir.  Solicitor,  you  imleed  agree 
among  yourselves  that  it  is  plain,  but  alas !  the 
fact  is  quite  contrary. 

Scrj.  Alui/noril.  My  lord,  we  do  make  our 
ai^umeiit  for  the  defendant's  title  as  your  lord- 
ship does  apprehend  it.  The  boimdanes  to- 
wards the  east  is  made  the  mill  and  Ratcliff- 
Towu.  This  place  that  contains  seven  acres, 
though  it  bad  passages  for  the  w  ater,  is  not  the 
mill,  and  it  can  never  be,  that  so  much  ground 
can  be  reckoned  to  be  lands  behnging  to  the 
mill :  it  is  the  mill  itself  that  is  the  east  bound. 

JL.  C.  J,  No,  it  is  the  mill  and  the  mill-bank, 
brother. 

8eri.  Maynard.  With  submission,  my  loid, 
it  is  lUtclitf-Mill.  ^ 

L.C.J.  JU  there  no  Mill*baiikiQ  toy  cf  the 

deeds?  '' 


Seij.  Maynard.  Not  thai  I 

L.  C.  J.  At  the  perfl  of  my  Aacrctioa  W 
that,  brother. 

8erj.  Maynard,  -  Take  it  to  be  so  M  your 
lordship  says,  that  there  ia  mention  of  a  Mill* 
bank,  that  cannot  lie  east,  for  it  hdh  in  a  Utile 
|iood. 

L.  C.  J.  Goodbrother,  let  oa  not  ponletkift 
which  is  ts  plain  es  that  the  sun  shmee.^  The 
controversy  is  about  ell  the  west  pert  of  Foae*e- 
lane. 

Att.  Gen.  No,  it  is  the  east  booed  that  vm 
contend  tor. 

L.  C.  J.  Mr.  Attorney,  if  you  will  miatefce 
the  pointy  I  cannot  help  it,  1  asaetre  vou  1  do 
not.  Pray  take  noliee  of  it,  it  is  called  IM 
acres  in  your  art  of  parliament. 

Att.  Gen.  Yes,  my  k>rd,  ISOecrefli 

L.  C.  J.  Now  tlien  the  east  of  yoor  lend  bj 
your  own  shewing  ia  Mill- bank;  the  eeat  oif 
Mill-bank  is  the  mill,  wliereas  the  treel  pert  is 
St.  Katherine's,  so  all  your  deeds  and  recorde 
say  ;  bat  the  east  part  ot  the  land  h  MUl-beniu 

tiierj.  Muy.tard.  No,  my  lord,  RatdifT-milL 

JL  C.  J.  But  1  say.  Ay,  brother.  Then  how 
broad  (k>th  FoxeS-lene  extend  ? 

Att.  Gen,  It  is  reckoned  dO  toot  in  Ceiter*s 
lease,  I  think. 

L.  C.  J.  That  is  a  leaae  that  I  perccilne  tb«« 
is  some  contn>vers^  about,  thererore  1  do  not  en 
much  mind  that ;  it  is  a  peroh  of  land,  I  tfuok, 
in  some  of  your  evidences. 

Att.  Gen,  Where  FoxeVlene  m^  is  the  Ibar 
acres  that  were  anrreudered;  i^owthat  being 
the  west  bound  of  the  eleven  aciee,  where  thefei 
are  the  other  seven  ? 

L.  C.  J.  Read  the  deed-poll  egaiii,  the  per- 
ticuhurs  and  bounds  only. 

CUrk  reada.l  *  All  those  my  four-end* 
twenty  acres  and  an  half—-' 

Att.  Gen,  The  East  bound  TOur  k>rdahip 
sees  is  the  mill ;  now  your  lordship  makea  an 
objc^ction,  that  if  it  were  as  we  say,  an  overshot 
mdl,  it  could  not  have  been  driven — 

L.  C.  J.  Do  not,  pray,  make  any  silly  ob- 
jection for  me,  and  then  think  lo  answer  it.  I 
tell  you  I  do  say,  that  it  is  impnesiUe  there 
could  be  any  mill  there  but  a  tide- mill :  the 
thiiiff  is  as  plain,  Mr.  Attorney,  as  any  thing 
in  the  world  can  be ;  go  on  with  your  evi- 
dence. 

S^l.  Gen.  Pray  swear  John  Somerly.-^ 
[Which  was  done.] — How  long  have  yo« 
known  the  place  in  question  ? 

Stmerly,  1  have  known  it  about  97  'Or  C8 
years. 

Att,  Gen.  Do  3rou  know  where  the  mill 
stood,  or  was  reported  to  stand  ?  .    . 

Sotnerly,  I  know  where  it  was  reported  to 
sUud,  but  I  never  knew  the  miU  myeelf,  it  wee 
demolished  before  my  time. 

Att,  Gen,  Where  was  it  reported  to  tinndf 

Sonurlu.  As  it  was  reported  it  stood  aboat 
half  the  tengthof  thehafi  off  the  bank,  rather 
leaning  tothe  river  of  Thames  then  the  higli* 
way. 

r  Semerly.  AXCotk-m. 
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•  L.  C*  J.  That  your  own  evidence  say  was  on 
the  West-side  of  the  inilL 

Att.  Gen.  Did  you  know  Shadwell  ? 

Sitnurlj/,  I  know  that  that  is  called  Shadwell. 
Do  you  mean  tiie  well  P 

Ait,  OcH,  Yes;  how  far.  ia  the  well  from 
Cock-hiil  ? 

Somtriv,  Half  the  length  of  the  hall. 

Mr.  WtlUam,  How  far  is  it  East  of  Foxe's- 
lane. 

Somerlu,  Truly  I  cannot  well  tell. 

L,  C.  J.  The  question*  is,  whether  that  be 
the  well  4hat  is  mentioned  in  the  evidences  ? 

Sam'erfy.  I  never  knew  any  other  well ;  I 
paid  for  nlltng  of  it  up. 

Mr.  WUliamt,  What  was  it?  Was  it  not  a 
pond  formerly  f 

Samerly,  It  was  a  well. 

AU.  Gen.  What  was  it  called  ? 

Somerfy,  Shadwell  it  was  called,  J  knew  no 
other  name  it  had ;  and  that  well  was  wharfed 
about,  and  there  was  a  piece  of  wood  about  six 
foot  long  put  into  it,  ana  it  was  on  the  side  of 
the  hill  ;>a  cooper  bad  it  in  his  possession,  and 
he  used  to  put  his  hoops  into  it. 

Ait.  Qen.  Do  you  remember  the  ditch  that 
run  under  the  Lynches? 

Somerfy.  I  remember  there  was  a  ditch  that 
ma  a  lonfi^  way ;  there  were  three  or  four 
bridges  over  it. 

ttp-.:  WiUidms.  Was  that  a  wide  cBtch  f 

•  Somtrijf.    It  had  planks  to  go  over,  and  it 
was  a  deep  ditch. 

Aii.  Chen.  When  yon  knew  it,  did  cattle 
feed  there  ? — Somrrfy.  Not  in  my  time. 

SoL  Gen.  When  you  first  knew  that  well, 
was  it  reputed  an  ancient  well  ? 

Somerfy.  I  knew  it  not  till  1  came  to  buy  it. 

Ait.  Gen.  What  do  you  know  of  the  raising 
of  Fox's  lane? 

Somerly,  I  lived  there  26  years  ago,  and  in 
the  time  since  I  lived  in  it,  it  is  raised  the 
length  ci'  my  stick  and  more :  for  when  the 
tide  came  in  stronp^,  it  used  to  drive  stones  and 

glanks  in  at  the  windows.  There  was  a  water- 
ouse  erected  upon  Wappiog-wall,  and  they 
went  to  lay  pipes  along  the  street,  but  they 
could  not  lay  thero  there,  for  they  found  great 
pieces  of  timber,  and  other  things  in  the  ground 
that  hindered  it ;  and  upon  that  they  raised  the 
ground. 

Mr.  WUliamt.  Was  not  there  a  dam  made 
at  the  end  of  Fox's  lane  to  keep  out  the  tide  ? 

Somerfyt  I  never  knew  of  any. 

L.  C.  J.  Was  not  Fox's-lane  repute«l  an  an- 
cient \i  ay  ? 

Sotnerfy.  f  suppose  they  were  continually 
paving  it  to  raise  it  higher  and  higher. 

Att.  Gen.  When  you  knew  it  tirst,  was  it 
higher  than  the  marsh  ? 

Somerfy.  It  was  all  built  when  I  came  thither. 
It  is  six  yards  higher  at  one  end  than  the 
other. 

(  Ait.  Gen»  Swear  John  HolmeB.-^[ Which 
was  done.] — Do  you  know  the  houseo  in 
qua^ion,  b^een  rox'f-laae  and  Cock-hill  ? 


Att.  Gen.  How  long  have  you  known  it  ? 

Holmes.  I  have  known  the  place  a  matttr  of 
28  yean  or  more. 

Att.  Gen.  Did  you  know  it  before  it  waa 
built  ? 

Holmes.  No,  1  did  not  take  notice  of  it,  to  say 
jnotice. 

Att.  Gen.  Do  you  know  that  place  that  is 
called  Shadwell  ? — Holmes.  No. 

Sol.  Gen.  What  do  you  know  of  the  raising 
of  Fox's- lane? 

Holmes.  1  never  did  know  of  raising  the  lane\  ' 

Alt.  Gen.  Not  at  all? 

L.C.  J.  Was  it  not  all  the  time  you  knew 
it  a  common  passage  ? 

Holmes.  Yes,  a  common  highway. 

L.  C.  J.  Shew,  if  you  can,  that  ihere  was 
any  highway  from  North  to  South,  bat  Fox's- 
lane. 

Att.  Gen.  Do  yon  know  Cock-bill  ? 

Holmes.  That  is  quite  off  from  it. 

L.  C.J.  Let  me  ask  you  a  question.  Sup- 
pose vou  were  .to  go  for  tne  purpose  from  Shad- 
well down  to  the  river  of  Thames,  would  you 
go  to  Cock-hill  or  Fox's  lane  ? 

Holmes.    If  I  had  occasion  to  eo  down  to 
PcUcan-stairs,  then  I  would  go  to  Fox's- lane  ^ 
but  if  I  were  to  go  to  Bdl- wharf^  I  would  go  to 
Cock  hill. 
.  L.C.J.  That  is  quite  another  way. 

Sol.  Gen.  It  is  southward  of  Cock-hill, 
where  the  mill  stood. 

Att.  Gen.  That  adjoined  iost  npon  the  way. 

Sol.  Gen.  Doth  not  Cock-hill  lead  to  thft 
Thames  ? 

Holmes.  Cock- hill  is  the  first  beginning  of 
the  going  down  to  Bell  wharf. 

Sot.  (Sm.  Swear  Eleanor  Barefoot,  and  Mary 
Day.  PEIeanor  Barefoot  was ^worn.]  Do  yoa 
know  Fox's  lane  ^ 

Barefoot.   Yes,  I  know  it  very  well. 

Att.  Gen.  How  long  have  you  known  it? 

Barefoot.  Threescore  and  almost  six  years. 

Att.  Gen.  Tlien  you  knew  it  before  it  was 
built? — Barrjooi.   ics. 

Att.  Gen.  Did  you  know  the  old  mill  ? 

Barefoot.  Who, Sir? 

Att.  Gen.  Do  you  remember  who  first  bnflt 
there  ? — Barefoot.  I  cannot  tell. 

Att.  Gen.  Pray,  when  you  knew  it  first, 
what  was  it,  and  who's? 

Barefoot.  It  waa  a  marsh-gronnd  from 
Cock -hill  to  Fenner's  field,  it  was  counted  and 
known  to  be  Mr.  Siepkins's  ;  be  was  a  great 
freeholder,  and  owner  of  all  the  ground  up  to 
East-SmithHetd. 

L.  C.  J.  How?  Why  is  not  the  Lynehet 
between  Cock- hill  and  St.  Katberines? 

Barefoot.  The  upper  ground  was  only  be* 
loDgiog  to  the  dean  of  St.  Paul's. 

L.  C.  J.  Do  you  remember  that  which  is 
now  called  Fox'a  kme  f'^Barefoot.  Yes. 

L.  C.  J.    Was  it  A  lane  at  that  time? 

Barefoot,  Yes,  it  was. 

Att,  Gen.  Do  yoa  remember  how  the  witer 
oame  in  .there  ?*-Bar€/ao^.  Yea. 
/  Ait.  Gen,  Did  it  coDMop  to  the  bankf     ' 
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Mr.  WUiiam.  Wm  theve  a  brid^  over  lb# 
Ly  nch-ditcb  at  tbe  end  of  Fo8*t  Isne  f 

Barefoot,  Then  vaf  a  bridg«  uid  a  cait* 
way. 

L.  C.  J.  Do  yon  knovr  it  wag  inarih-groiiiMl 
on  the  east  side  oT  Pox's  kiie .'  DidU  averlia 
under  water  ? 

Barefoot,  At  high  tides  and  sodi  as  that  it 
was  OY-erflowed. 

L,  C,  J,  But  at  oomnKMi  tides  did  it  use  ta 
gooferFox*rlaiMrf 

Barefoot,  I  cannot  tell  that  truly,  h  is  now 
raised  very  high,  it  was  roocb  lower ;  but  I  am 
sure  the  tide  sometinies  came  beyond. 

Att,  Gen.  When  the  water  was  in  the  great 
pond,  did  not  it  come  by  the  Lynch  ditohF 

Barefoot,  It  came  out  of  the  Thames. 

L,  C.  J.  Do  you  remember  any  way  that 
led  up  to  the  Lynches  by  the  wellr 

Barefoot,  The  Lynches  did  not  belong  t» 
filr.  Siepkins ;  there  was  the  mill. 

L.  C,  J,  But  answer  me,  was  there  any  way 
that  went  up  to  tbe  Lynches  by  the  wdl  ? 

Barefoot,  There  was  no  passage  to  gm 
through  but  at  Fox's-bine. 

Att,  Gen,   Was  there  not  a  way  at  Code* 

L,C.J,  That  is  farther  east  thaa  the  mill. 
Att,  Gen.   SbadweU  is  the  bounds  of  oor 
land. 

L,C.J,  But  where  is  that?  That  is  the 
qoestioo,  Mr.  Attorney.  I  remember  what  the 
woman  said  indeed  the  kst  time,  if  thera  weie 

as  many  wdb  ais  there  were  paMs  in  the  glasa- 
window  here,  that  was  the  right  well.  Bnt 
that  will  not  decide  the  eontroTersy. 

4tt,  Gen.  8wear  Austin  Cope. [Which 

was  done.l ^Do  you  know  Cock-hill  f 

Cope,  Yes,  I  do. 

Att,  Gen.  Did  you  not  know  a  mill  that  was 
at  Katdiff .» 

Cope,  There  was  one  at  BeO-wharf. 

L,  C,  J,  How  long  sgo  is  it,  that  you  !«• 
member  it? 

Cope,  Threescore  years  ago. 

L,  C,  J.  How  was  that  mill  dri? en  P 

Cope.  With  the  Ude. 

Att,  Gen,  Where  did  the  tide  come  in  ? 

Cope.  At  Frying-pan  stairs. 

Att,  Gen.  Whiiher  did  it  go  ? 

Cope.  It  went  into  the  dam,  and  so  dro?e  the 
roUI.  There  was  an  iron- mill  built  by  one 
White  twenty  years  after. 

L.  C.  J,  How  hx  did  the  tide  ga  up  from 
RatclifT  mill  westward  ? 

Att,  Gen.  As  near  as  yon  can  remendier, 
what  was  it  that  stopped  the  tide  f 

L.  C,  J.  Ay,  bow  fiir  did  tbe  tide  go  belbim 
it  stopped? 

Cope.  Almost  as  far  as  New  Gravel-lane. 

L,  C,  J.  Did  the  tide  come  up  as  fiv  at 
Fox*s-lane? 

Cope.  It  flowed  over  at  some  tides. 

L.  C,  J.  What  did  it  at  usual  and 
and  ordinary  tidea  ? 

Cflfe.  It  nercr  cane  so  high. 

Att.  Ott^  How  high  did  it  comttlMAr 


Barefoot.  At  high  tides  it  came  over,  so  that 
none  could  JMMa. 

L.  C,  J,  But  at  common  tides  ? 

Barrfoot.  It  came  at  common  tides  till  it  was 
raised. 

L,C,J.  But  it  was  an  usual  passage  for  carts 
and  carriages  ? — Barefoot.  Yes. 

Att.  Gen.  How  was  the  mill  driven  that  wss 
there? 

Barefooi.  There  was  a  mill  in  my  time  that 
went  with  tbe  tide,  and  all  the  water  that  came 
down  from  that  mill  came  into  a  pond,  and  so 
to  the  mill-dam,  and  so  drove  this  mill. 

L.  C,  J,  Which  mill  dost  thou  speak  of? 
Didst  thou' know  liatcUff-Mill  ? 

Att,  Gen,    Did  you  kuow  Cock-bill  mill  ? 

Barefoot,  Yes,  that  I  speak  of. 

L.  C.J.  And  how  was  it  driven,  dost  thou 
say? 

Barefoot.  It  was  driven  by  the  water  that 
came  from  the  river  in  a  sluice. 

X.  C.  J.  It  came  out  of  the  Thames  ? 

Barefoot.    Yes;  with  the  tide. 

L.  C.  J.  How  did  it  run  ? 

Barefoot.  It  bad  a  great  huge  sluice. 

Mr.  ^iliiam.  Was  that  in  Oie  Lyncb-ditch, 
or  other  way  ? — Barefoot,  It  ran  into  a  pond. 

Att.  Gen.  Where  did  that  pond  stand  ? 

Barefoot.    In  New  Gravel  lane. 

Att,  Gen,  Where  was  tbe  bead  of  the  pond  ? 

Barefoot,  It  went  out  with  the  tide. 

Mr. Vt7/iams.  Where? 

Barefoot.  Between 'the  street  and  the  mill. 

Att.* Gen.  How  near  was  tbe  pond  to  Fox's 
lane  ? — Barefoot,  A  quarter  of  a  mile  off. 

Mr.  WUliami,  West  of  Fox's  hme. 

Barefoot,  Yes. 

Att.' Gen,  Do  you  know  Green-bank? 

Barefoot.  Yes. 

Att,  Gen.  How  far  is  that  from  Fox's  lane  ? 

Barefoot,  Haifa  mile  off. 

Att.  Gen.  Did  you  know  tbe  well  called 
Shadwell  f^Barefoot.  Yes,  I  did. 

Sol,  Gen.  On  which  side  of  Fox's-lane  did 
Bbadwell  stand  ? 

Barefoot,  It  was  between  the  mill  and 
Broad- Bridge  ;  eastward  of  Broad-bridge. 

Att,  Gen,  How  far  was  it  from  tbe  mill? 

Barefoot,  A  pretty  way. 

Att.  Gen.  How  far  do  you  think? 

Barefoot,  About  40  or  60  foot :  tbe  well  was 
between  the,  mill,  I  say,  and  Bnwd-bridge; 
Fox's-lane  stood  west. 

L.  C,J,  When  you  knew  Fox's  lane  first, 
what  was  it  between  the  Lynches  on  tbe  north, 
and  tbe  Thames  on  the  south  ? 

Barefoot,  A  place  for  carts  and  horses  to  go. 

Att.  Gen.  And  yon  say  it  was  all  marsh- 
ground  from  Cock- hill  to  St.  Katberioes  ? 

Barefoot,  Yes,  it  was  all  a  low  ground. 

Att,  Gen.  Whose  ground  was  it  counted  to 
be? — Barefoot,  Mr.  Stepkins's. 

Att,  Gen.  Had  tbe  dean  ever  any  thing  to 
do  there? 

Barrfoot.  The  upper  ground  was  tbe  dean  of 
PmI's,  bat  tbe  lower-groond  was  Mr.  Step. 
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Cope,  Hard  liy  it  came. 

Au.  Gen,  How  near? 

Ofpe.  Within  forty  foot  upon  reasonable 
tides. 

Att.  Geh.  And  did  that  Mp  to  turn  this  mill  ? 

Cope,  Yes ;  it  went  to  tne  dam,  and  so  it 
drove  it. 

L.  C,  J.  Where  was  your  way  from  north  to 
sooth  f-^-Cop^,    At  Fox's-lane. 


Ati.  Gen.  Is  it  raised  f 

Cope,  Yes;  eight  or  nine  foot 

Ati,  Gen.  What  was  the  reason  of  its  being 
raised? 

Cope,  It  was  not  fitting  for  carts  to  go  otst. 

X.  C.J.  Why  so? 

Cope.  The  water  came  upon  it 

Ati,  Gen.  And  then  to  come  to  the  admea- 
surement, taking  in  the  placer  in  question,  it 


Aft.  Gen.  Was  there  a  bridge  there,  OTer    makes  just  130  acres,  which  is  our  number; 


which  the   carts  went  into  the  lane,  under 
which  the  water  did  run  ? 

Cope,  Yes,  there  was. 

L,  C,  J.  What  Is  it  that  lies  beyond  the  mill  ? 

Cope.  Ratcliff-town. 

L.  C.  J.  Which  was  further  eastward,  Cock- 
hill  or  the  mill  ?^Cope.  Cock-hill. 

L,  C.  J.  So  it  is  oy  your  own  map;  and 
then  where  can  the  mill-bank  be  but  Fox*s- 
iaoe? 

Ati,  Gen,  Shadwell  is  our  bounds. 

L,  C.  J.  Robin  Hood  upon  Greendale  stood ; 
therefore  this  must  be  your  hud :  that  is  all 
the  argument  I  can  make  of  it.  Your  boun- 
daries do  make  it  as  plain  as  the  nose  in  a 
man's  face. 

Att,  Gen.  Swear  Mr.  Hoi  well.— [Which 
was  done.]— How  long  have  yon  known  this 
place,  the  lands  in  question  ? 

Hot,  Not  above  a  year. 

X.  C,  J,  He  is  your  surveyor,  I  think. 

Att,  Gen.  He  is  so,  my  lord.  Pray,  you 
Cope,  which  way  did  the  water  go  ? 

Ccpe.  Westward. 

L.  C.  J.  But  which  way  did  yon  use  to  go 
to  the  river  from  the  Lynches  ? 

Cope.  We  sometimes  went  the  lower  way, 
and  sometimes  the  higher  way. 

L,  C.  J,  Which  was  the  higher  way  ? 

Cope,  Ratcliff- Highway. 

L.  C.  J.  And  which  was  the  lower  way? 

C<me.  Through  Wapping  and  Shadwell: 
Shadwell  is  the  lower  way. 

L.  C.J.  Thou  talkfcst  of  the  north-west 
way  ;  but  if  you  were  to  ffo  directly  from  north 
to  south,  which  way  would  you  have  gone  ? 

Cope.  Down  C;ock-hill,  or  down  Broad- 
bridge. 

L,C  J.  Where  is  that? 

Cope.  Beyond  Cock- hill. 

L.  C.  J.  Whereabouts  is  it? 

Cope.  Within  a  little  of  Fox's  lane. 

L.  C,  J.  When  you  went  down  Cock-hill, 
npon  which  hand  md  you  leave  the  mill  ? 

Cope.  If  I  went  the  lower  way,  I  left  the 
mill  on  the  left-hand. 

L,  C,  J,  But  when  you  went  the  higher 
winr  down  Cock -hill  ? 

Cope.  Then  we  left  the  mill  behind  us. 

L.  C.  J.  What  dost  thou  mean  by  behind 
thee?— Cope.  I  left  it  north. 

L  C.  J.  That  could  never  be,  man. 

Att,  Gen,  Yt«,  my  loni,  he  is  right 

L.  C.  J,  But  1  say  he  is  not  right,  Mr.  At- 
torney, for  Cock-hill  is  north  of  the  mill. 

Mt.  Gen,  Cope,  do  you  know  Fox'ft-lasa? 

C^pe.  Y«s,  r&y  well. 


and  no  more. 

L,  C,  J.  Then  you  will  leave  the  dean  no- 
thing. 

Att,  Gen,  Yes,  he  has  tOOOi,  a-year. 

L.  C.  J.  Where  ? 

Att.  Gen.  In  the  east,  beyond  this  place. 

L.  C.  J.  Why,  would  you  have  any  of  tiio 
land  that  belonsB  to  the  mill  ? 

Att.  Gen.  We  claim  this  as  marsh-land ; 
which  they  have  nothing  to  do  with,  and  ]the 
number  m  acres  will  not  be  answered  without 
it  Mr.  Hdwell,  have  you  admeasured  the 
marsh  f^Hol.  Yes ;  1  have.  Sir. 

Att.  Gen.  From  whence  did  you  begin  ? 

Hoi.  From  Hermitage-Dodc. 

Att.  Gen.  Within  what  boonds? 

Hoi.  That  which  they  call  the  Lynches  and 
the  marsh  to  St  Kathenne's  from  the  well  ? 

Att.  Gen.  And  how  much  doth  it  make  ? 

Hoi.  Besides  the  well  and  the  Lynches,  I 
find  it  something  above  ISO  acres. 

L.  C.  J.  Somewhat  above,  how  much  pr'y- 
tbee? — Hoi.  Not  an  acre  above. 

Mr.  WilUmni.  Pray,  Sir,  how  many  acres 
lies  east  of  Gnvel-lane  ? 

Hoi.  Besides  the  vrell  and  the  Lynches,  I 
can  make  but  fifty  acres  and  an  half. 

L.  C.  J.  Where  did  you  reckon  up  the 
whole  ? 

Att.  Gen.  To  make  up  the  ISO  acres,  he 
took  in  the  mill  and  all. 

L.  C.  J.  That  is  very  well. 

Att.  Gen.  Why,  my  lord,  it  is  no  more  than 
ISO  acres,  and  so  mncn  we  roust  have. 

L.  C.  J,  Look  into  the  survey  that  you  pro-r 
duced,  and  see  what  that  says ;    bendes  all—* 

Att,  Gen.  Those  lie  eastward  of  the  mill. 

L,  C.  J.  Pray,  did  you  measure  the  wall? 

Hoi.  Wapping  wall  is  20  acres. 

Att.  Gen,  If  they  will  consent,  the  jury 
shall  have  the  survey  with  them. 

Mr.  WiUiami.  With  all  our  hearts,  let  them 
have  it. 

L.  C.  J,  Gentlemen,  both  sides  consent,  yon 
shall  have  the  survey  with  you ;  but  without 
that  consent  you  could  not  have  had  it,  it  noC 
being  under  seal. 

Att.  Gen,  Then  we  desire  our  last  verdict 
may  be  read.  Mr.  Sutton,  was  it  a  verdict  npo» 
full  evidence? — Sutton.  Yes, Sir. 

Att.  Gen.  How  many  hours  did  it  last  ? 

Sutton,  Five  or  six. 
^ft  6en.  Was  there  a  view  in  it?   . 
Sutton.  Therewasso. 
X.  C.  J.  Read  it  (Which  was  done).  Mr. 
Hol«iell,  hovr  much,,  pray,  is  theiand  bstwesf 
Foz's-lnna  and  the  mill  r  - 
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Hoi.  Below  the  Lynches  I  findil  to  be 
•even  acres  and  an  half. 

L.  C.  J.  Can  you  expect  then  that  all  those 
words  of  gardens,  orclunls,  &c.  should  be  an- 
swered under  seren  acres  and  an  half  ?  Be- 
sides, tlie  iirst  and  ancient  reser^-ation  of  rent 
was  iO/.  a-year ;  aiUr,  it  was  increascil  to  1(3/. 
n-year,  ami  it  doth  ap|)Gar  the  mill  turned  to  so 
little  account,  that  it  was  pulled  down,  and  so 
the  land  was  to  answer  the  rent ;  which,  for  a 

Sound-rent   upon  a  church -lease,  in   those 
ys,  was  very  ((rest.    Ha%e  you  dom*  now  ? 
Att.  (Jen.  fVe  have  done  for  the  present, 
my  lord. 

L.  C.  J.  What  say  you  to  it  then  for  the 
plajntitf*,  (gentlemen  .-* 

borj.  Stringer.  May  it  please  your  lordshio, 
and  you  i^entlenien  of  the  jury  ;  if  we  sliouid 

Eve  no  further  evidence  at  all  than  fi  iiat  we 
tve  already  given,  but  leave  it  upon  tbis,  I 
dare  affirm  it  plainly  appears  that  they  have 
DO  title  at  all  to  this  land.  As  to  their  last 
piece  of  evidence  1  would  tirst  give  an  answer 
to  that,  and  that  is  theit  verdict ;  and  that 
which  1  would  obsene  upon  it,  and  say  to  it,  is 
this  ;  it  was  a  verdict  obtained  upon  forged 
deeds :  deeds  fouqd,  as  is  pretended,  and  us 
you  have  heard  from  their  two  special  wit- 
nesses, in  a  very  extraordinary  manner,  ibund 
in  a  garret.  But  by  what  art  pre|»ared,  and 
that  they  are  forged,  1  question  nut  but  we 
fhall  give  you  satisfaction.  But  besides,  as  to 
their  admeasurement,  it  seems  as  they  would 
have  it,  130  acres  is  the  question  about  the  ex  • 
tent  of  the  marsh.  So  much  tliey  claim ;  and 
we  shall  briug  two  surveyors  that  will  gi\e 
you  an  account  upon  their  oaths,  tliat  between 
Fox's  laue,  which  we  say  Is  the  wt^st  boimdary 
of  our  land,  and  the  east  of  theirs,  and  Her- 
mitage Dock,  where  the  man>li  ends,  there  is 
above  ISO  acres ;  and  so  they  do  not  want 
their  number.  For  all  the  evidence  that  tlicy 
have  gi«en  out  of  records,  ue  agree  them 
to  be  as  they  say  ;  and  by  that  as^icement  shall 
do  ourselves  no  harm  at  all,  ti>r  they  all  do 
confirm  our  assertion.  They  place  the  eastern 
bound  of  the  marsh  at  Ratdin  town  ;  now  at 
Fox'S'lanc  doth  liatclitl-towo  begin.  The  art 
has  been  to  confound  the  cause  by  puzzling 
boundaries,  when  it  is  a  plain,  apparent  mis- 
take they  run  upon  ;  and  indeed  I  may  ver}- 
well  say,  a  wilful  one  too.  They  would  have 
us  con  hoe  all  to  a  mill  and  a  little  ditch,  when 
there  are  at  least  seven  acres  always  enjoyeil 
with  it,  and  all  called  the  mill ;  which  had  a 
pond,  gardens,  orchards,  tenements,  6cc.  And 
now  there  are  very  large  drains  necessarily 
made,  to  keep  the  water  from  annoying  the  in- 
habitants, and  to  carry  it  away.  But  for  a  fur- 
ther evidence  of  our  title,  we  sliall  first  prove, 
that  upon  a  bill  exhibited  in  the  Exchequer  by 
Mr.  Attonicy  General,  against  Htepkins  their 
ancestor,  to  know  what  incroacluueats  had 
been  made,  what  belonged  to  the  dean  of  Paurs, 
and  what  to  Mr.  8tepkins,  are  fully  set  out. 
There  it  is  prpred,  tliat  the  bounds  of  the  marsh 
were  Wapping-wali,  alias  Fox's- lane.    The 


marsh  was  continually  ovei^wn  with 
but  now  in  our  ground  tliere  mm  ^  great  OMny 
ditches  ami  pfaux»  to  keep  the  wal«r  for  Ipe 
service  of  the  mill.  When  we  came  to  bail4 
upon  our  ground,  which  was  15  Jacobi,  (thcnh 
began)  then  he  brought  an  action,  and  iid 
pretend  that  i»e  did  incroach  the  wall  anoien 
what  iulo  ttie  marsli ;  there  we  had  m  Tcriiet 
U|M>n  a  view,  and  after  a  non-suit  upon  full  cri- 
dencc.  Tlieru  was  Idicwise  a  bill  exhibited  in 
chancery  against  ^»tepkins  the  father ;  wherein 
the  bomiils  arc  set  forth,  and  lie  in  his  answer 
particularly  enumerates  the  boundaries.  And 
u  has  heen  const.mtly  the  reputation  of  the 
place,  that  this  Mas  the  dean's  lands,  surveyed 
as  the  dean^s  lands,  sold  in  the  late  times  of 
usurna*ion  as  the  dean^s  lands.  The  tirst  tiiingy 
my  lord,  which  they  produced,  and  that  we 
did  then,  and  do  now  controvert,  is  Carter's 
lease :  this,  they  say,  was  found  in  the  garret; 
and  they  bring  two  uiinesses  for  it :  but  how 
they  have  beliaved  themselves !  What  con- 
fusion there  is  in  their  evidence  f  You  see 

L.  C.  J.  Brother  Stringer,  if  you  have  any 
evidence  to  t>ive,  pray  give  that  first,  and  leave 
your  remarks  till  the  last;  you  shall  thai 
say  what  you  will ;  but  first  give  your  evi. 
dence. 

^ij.  Strlngfr.  My  lord,  we  shall  pursue 
your  direction  :  we  say,  upon  Fox*s  building, 
Stepkiiis  surmising  that  the  wall  belouged  to 
him,  comes  and  brings  an  action  of  ejectment 
a4;ainst  Fux*s  tenants  for  this  wall,  and  opoa 
trial  the  verdict  went  as^ainst  him.  Then  tliere 
was  another  aetiou  brou;;ht,  and  he  was  non- 
suited U(M>n  that.  Afteruards  there  was  a  bill 
prefei  red  aguinsi  him,  and  in  his  answer  he 
ciMifc.vsetli  that  his  wall-marsh  bounded  upon 
Fo\\s-laiie.  Here  are  the  bill  and  answer. 
(Which  wer^;  read.) 

As  likewise  copies  of  two  records,  one  in 
the  Common -pleas;  the  other  in  the  King's- 
bench. 

Hill.  12  Jacobi  ejectment;  George  BosweU, 
plaintiif,  against  Thomas  Fox,  defendant ;  not 
guilty,  pleaded  a  verdict  for  the  defendant. 

Mich.  14  Jacobi,  ejcctmctit ;  W'illiam  Sorrel, 
plaintifl',  at^^iinst  Tho.  Fox ;  Not  guilty  pleaded, 
and  the  pluintifl*  became  nonsuit. 


Sir  John  Tret  or.  My  lord,  we  liave  this  ftn*- 


mar^h  from  the  mill  ditches,  and  there  is  a 
covenant,  that  if  he  recover  any  part  of  the 
wall,  maiKb-wiill,  the  tenant  shall  have  the  ad- 
vantage of  it,  and  increase  his  rent. 

(Which  lease  bearing  date,  16  Aug.  13  Jac. 
A.D.  1615,  was  read.) 

Mr.  WiUiamt.  This  was  in  time  between  the 
non-suit  and  the  verdict 

fSerj.  Stringjer.  My  lord,  as  1  did  o|ien  ili 
there  was  an  information  exhibited  by  Mr.  At-* 
tomoy  General  Noy»  7  Car.  1,  agaiant  eur 
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tenants  and  theirs,  and  u|K>n  that  information 
there  were  examinations  of  wituctues,  and  all 
the  bounds  of  boUi  parties  particularly  mil  out ; 
which  make  it  alt  as  phiin  and  clear  us  can  be. 
Tliis  cannot  be  set  up  to  serve  a  turn  ;  it  was 
in  7  Car.  1,  so  lonjjf  ago  ;  and  whcu  that 
shevirs  the  wall  to  be  the  inheritance  of  the 
dean  of  Paul's,  it  answers  ull  their  pretence  of 
a  lease 

X.  C.  /.  Look  jou,  brotlicr,  that  cannot  be 
^iven  in  evidence,  and  I  will  tell  you  why  ;  if 
It  were  an  information  against  Stepkins  liiui- 
self,  he  being  tlie  parly  under  whom  thev 
claim,  no  doubt  it  were  evidence  ;  but  it  Ts 
against  the  tenants  of  tlie  one,  and  the  tenants 
otthe  other';  who  only  could  support  their 
own  tenancies,  but  they  could  not  know  their 
landlords  jMirticular  titles,  and  then  this  cannot 
be  evidence  to  bind  their  inheritance. 

iiery  Stringer,  We  submit  it  to  you,  my 
lord.  Then  we  shall  offer  yon  a  survey.  In 
the  \car  1649,  this  was  exposed  to  sale  as 
church -lands,  and  a  survey  taken,  and  found 
to  be  the  inheritance  of  tliu  chnrcli  of  Paul's ; 
and  as  such  sold  for  9,500/.  and  enjoyed  by  the 
purchasers  till  the  restoration. 

Mr.  Wiiliams,  Yes,  and  to.  that  very  person 
sold  from  whom  they  say  they  had  these  leases 
which  they  have  produced  :  that  is,  to  Win- 
tcrburn,  uliose  executor  Knowles  was,  as  he 
says  ;  and  if  he  had  such  a  lease,  which  then 
had  been  forty  years  in  being,  would  he  have 
^ven  so  mucii  money,  or  ventured  to  purchase 
It  as  the  inheritance  of  the  church  P 

Seij.  Stringer.  Here  is  the  survey  then 
taken. 

Att,  Gen,  We  oppose  the  reading  of  your 
survey,  brcause  it  had  not  any  authority  to 
warrant  it. 

L,  C.  J.  Nay,  Mr.  Attorney,  thongh  there 
was  no  Kiiflicient  uuthoritv,  yet  such  things 
have  always  been  allowed  as  evidence.  You 
cannot  but  remember  it  w&s  done  in  the  case  of 
Finsbury  itotten-row,  as  tliey  cull  it.  White- 
cross -street. 

Att,  Gun,  Then  let  them  read  the  commis- 
sion it  was  made  upon. 

Serj.  Pemberton.  We  liave  none  ;  there  were 
many  thin^  done  then  of  this  nature,  without 
^oumiission  undersea). 

L.  C.  J.  Ay,  they  did  them  by  orders  from 
committees.     Read*  it. 

(It  was  read,  dated  Dec.  An.  1G49.) 

Serj.  Stringer.  \(»w  we  will  shew  the  deeds 
of  purchase,  which  was  by  deed  enrolled. 

Dated  '22  Nov.  An.  1650,  for  9540/. 

Serj.  Stringer.  My  lord,  because  they  pre- 
tend this  to  be  an  over-shot- mill,  as  they  call 
it ;  thongh  it  be  plain  it  could  not  be  by  the 
place,  yet  we  have  three  tide- millers  that  we 
would  trouble  you  with  a  little:  but  first  here 
are  some  others,  BUmd,  Marr,  and  Leybum, 
who  will  give  an  accoimt  of  it. — (They  were 
sworn.) — ulaiid,  do  vou  know  the  houses  in 
tjuestion? — Bland.  Yc8. 

VOL.  X. 
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Mr.  Willianti.  How  long  have  you  known 
them  ? — Btand.  Thirty  )-ear.?. 

Serj.  Ptmbtrton,  IVay,  what  is  the  com- 
mon repu  atioii  whose  the  lands  wi.'re  ? 

Bland,  It  was  always  taken  to  be  the  dcan*s 
lands. 

Mr.  Williams,  Who  were  the  tenants  P 

Bland,  Mr.  WhitwickandMr.  Winierburu. 

L.  C.  J.  I'rithee,  canst  thou  tell  what  was 
taken  to  be  the  East  boundary  of  Wapping- 
marsh  ? — Bland.  Fox's-lane. 

L.  C-  J.  Was  that  the  reputation,  upon  your 
oath,  in  all  your  tune? 

Bland.  Yes,  e«er  since  I  knew  it. 

Mr.  IKi7/i(i;;f5.' Bland,  prsy,  do  you  know  the 
pond? 

Bland,  Tlie  ponds  were  filled  up ;  but  there 
were  ditches  in  my  time. 

L.  C.  J,  How  near  were  the  ditches  to  Fox's- 
lane  ? — Bland.  Within  ten  foot. 

Mr.  WilliatM,  What  was  the  use  of  tbost 
ditches  ? 

Bland.  The  water  came  in  at  Bell-wharf, 
and  Ailed  up  the  ditches  with  the  tide,  and  so 
it  went  ba4*ic  again. 

Serj.  Stringer.  Can  yon  tell  who  purchased 
these  lands  of  the  state  m  the  late  times  ? 

Bland.  Whitwickand  Wuitcrbum. 

Sir  John  Trevor,  Swear  William  Kemp,  and 
Curtlett.    (Which  was  done.) 

Mr.  Williams.  Hark  you,  Mr.  CurtleU,  wa 
would  ask  you  a  question.  3Iy  lord,  your 
lordship  observes,  there  is  a  well  called  Shad- 
well,  that  is  at  tlie  East  end  of  their  marsh  : 
We  shall  shew  where  that  well  is :  there  was* 
i  a  well  very  lately  just  by  Wall -marsh,  hard  by 
the  place  where  the  church  is  now  built,  which 
was  called  Shad  well,  and  from  which  the 
church  has  its  name.  Curtlett,  do  you  knoir 
Fox's-lane?— Cttr//t//.  Yes,  1  do. 

Mr.  Williams.  How  long  have  you  known  it  ? 

Curtlett.  I  have  know  n  it  sixty  years. 

Mr.  Williams.  W hen  yeu  tirst knew  it,  whose 
land  was  it  ? 

Cuftlctt.  I  am  ignorant  of  the  original  title, 
or  the  derivative  title,  1  know  not  whose  it  was, 
oris. 

Serj.  Pcmberton.  But  whose  was  it  reputed 
to  l*ei'  That  we  mean. 

Curtlett.  Sometimes  it  was  reputed  Mrs. 
Moor's,  sometimes  Winterburn's,  sometimes 
one's,  sfoaii'times  am»ther's. 

Mr.  Williams.  Do  you  rcincmb4'r  the  mill 
that  was  in  this  ground  in  question ,'' 

Cur ticit.  Y*'s,  very  well. 

Mr.  WiU\ami.  How  was  that  mill  driven  ? 

Curthtt.  The  water  came  in  at  Bell-whaif, 
Eastwanl,  out  of  the  Thames,  into  the  pond, 
and  so  run  beyond  Broad  bridge,  and  vented 
itself  into  divers  ditches ;  and  when  the  tide 
went  out,  it  returned  back  again,  and  employ  ed 
the  mill. 

Mr.  Williams.  How  far  went  the  ditches  ? 

Curtlett.  Some  of  them  to  Fox's-lane  ;  and 
one  principal  ditch  turned  up  half  way  the 
lane,  that  people  were  forced  to  hate  boards  aud 
planks  to  go  over  it. 
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L.  C.  J.  The  thing  is  Tery  plain ;  had  it 
been,  as  thry  uy,  an  ovenhot  mill,  thia  pro- 
fision  that  whs  made  of  irait»r  for  it,  for  aiight 
I  aec,  would  have  drowned  all  the  pt>und 
round  about  it. 

Curtli'tt.  When  1  was  a  boy,  we  used  to 
awiin  in  that  place  ttiat  was  near  Shad  well,  in 
the  cihi\  ;  there  I  hatestTU  the  water  as  it 
went  out,  and  the  mill  urou|;ht  with  itas  it 
went  hack  apiin. 

L.  C.  J.  ^Va»  tluTC  not  a  way,  when  you 
knew  it  tirst,  iix^m  North  to  South  ? 

Curtlctt,  1  cannot  well  tell. 

Att.  Oen.  Was  tiirn*  not  a  way  fitmi  Rat- 
diflf-hiifh-way,  at  I'oi-k-hill,  to  the  river  of 
Thames? 

CuriUtt.  There  was  a  common  way  for  carts 
and  horses  down  to  tlio  liallast-wharl,  andihere 
was  a  ^n^at  vacant  place. 

Au.  Grn.  Pray  let  me  aak  you,  did  you  ever 
hear  these  lands  repntcd  to  he  S(q»kiiia*s  when 
you  knew  them  first  ^ 

Cuttktt,  We  liavc  heard  ulk  of  that  gcutk- 
man. 

Alt.  Gen,  How  long^  uf^o  ? 

CurtUlt,  1  have  not  hwd  of  him  litis  twenty 
yean. 

Att.  Gen.  Have  you  above  twenty  years 
•go? 

Curtlctt.  If  I  did  hear  of  him,  1  do  not  be- 
lieve then  it  wa«  in  his  poaaetsion ;  1  cannot 
tell  whose  title  is  beat:  You  have,  I  suppose, 
both  of  you  better  witneasea  than  I,  convey- 
tnoea  and  deeda. 

Att.  Gen.  He  is  a  wise  witneaa,  he  will  not 
swear  whose  it  ia. 

L.  C.  J.  He  is  so,  Mr.  Attorney ;  I  wish 
your^s  were  so  too. 

Mr.  WUiiamt.  Pray,  what  was  it  hcyond 
8haduell,  and  how  near  was  Shad  well  to 
Narsh-wall? 

Curtlett.  SliadweU  was  on  the  further  side, 
ikear  Fox's-lane. 

Mr.  Wiltiamt.  To  the  East  or  Wiwt  of  Fox's 
lane  ?-^Curtiett.  To  the  West. 

Mr.  IVilliams.  Did  you  know  die  well  that 
is  called  Shadwell  ? 

CuriUtt.  I  know  there  was  such  a  small 
•pring. 

L.  C.  J.  Did  it  lie  east  of  FoxVlane,  or 
west,  doyou  say  ^—CuriUtt.  H  est,  it  lay. 

Mr.  WiUiatni  Pray,  diil  the  place  where 
you  used  to  swim  come  up  as  far  as  the  wall  ? 

Curtlett.  Oh,  no. 

L.  C.  J.  I  belie%'c  that  was  within  tlie 
Thames  only. 

Mr.  WiUuMis.  How  near  have  you  swam  to 
Fox's- lane  ? 

Curtlctt.  It  H-as  in  the  Thames,  in  an  eddy, 
there  the  water  went  underneath  the  mill. 

Att.  Gen.  In  whose  ground  was  that  well 
that  you  call  Shadwell  ? 

Curtlett.  I  cannot  tcU  in  whose  ground  it 
H'aa. 

Att.  Gen.  Was  it  in  this  Lynches,  or  in  the 
roarsh-(]fround,  ujion  your  oath  ? 

Curtlett.  I  cunot  tell  indeed  whose  ground 
it  was  in. 


Att.  Gen.  Did  it  rise  very  high  ? 

Curtlett.  It  was  out  ot  the  high  grounA 
where  the  church  is  built 

Seij.  Lvfuir.h.  Did  you  ewer  hear  of  aay 
well  hilt  what  lay  between  Fox's-lane  mad  tM 
mill  ? 

Curtltit.  Sir,  I  can  only  give  an  acooonl 
where  Uiat  well  lies  that  was  called  SbadweUL 
where  the  chorrh  is  now. 

Att.  Ocn,  How  many  wells  have  yoa 
known  ?^CurtUtl.  None  but  that,  Sir. 

L.  C.  J.  He  does  not  know  as  many  at 
there  are  panes  nt'  glass  in  the  window,  llr. 

Attorney  • 

Mr.  U'illiams,  And  this, he  ms,  lay  west  of 
Fox*s-lane ;  and  there  is  your  ShadwA  boanda 
for  you ! 

Att.  Gen.  I  ask  you  again,  thai  sprioff 
which  you  mentioncil,  did  it  lie  in  the  dean  anS, 
chaiit€r*s  Lynches,  or  no  ? 

Curtlett.  I  tell  you  I  know  not  whoee  the 
ground  was ;  the  church  stands  there  now^ 

Nerj.  Lutwick.  Did  it  lie  in  Upper  Shad-* 
well? 

L.  C.  J.  He  anawers  as  pUin  as  any  mi^ 
can,  it  was  where  the  church  now  ia. 

Mr.  miliamt.  Where  ia  Kemp?  Da  yea 
know  the  houses  in  question  ? 

Kemp.  The  houses  in  Shadwell  I  do  know, 
between  Bell- wharf  and  Fox's-lane ;  1  knew 
them  before  they  wore  built  as  they  are  now  ; 
there  were  aome  small  housea  huUt  here  and 
there  all  akmg.  There  was  a  pond  andditcbea 
to  receive  the  water  of  the  tide ;  bat  at  Broad 
bridge  especially,  there  were  houses  along  to 
the  northward  ;  among  the  rest,  Mr.  Cra? en'a 
house,  who  liad  a  large  orchard  and  garden. 

L.  C.  J.  Where  was  that  ? 

Kemp.  Eastward  of  Fox's-lane,  and  several 
other  houses  there  were. 

Mr.  Williams.  Whose  inheritance  was  it  ? 

Kfmp.  Mrs.  Moor  was  my  master *s  land- 
lady, and  Shadwell  was  reputed  her  land  and 
g^and. 

Mr.  WiUiamt.  She  uas  lessee  uuder  the 
church. 

Seij.  Pemherton.  Did  you  know  the  cuts 
and  ditches  in  that  ground  ? — Kemp.  Yes,  Sir. 

Serj.  Pembcrton.  How  tar  went  they  west- 
ward? 

Kemp.  The  ditch  ran  all  in  one  till  it  came 
to  Broad-hrids:e,  where  it  parted  to  the  north- 
ward and  the  Westward. 

X.  C.  J.  How  near  Fox's-lauc  ? 

Kemp.  Within  a  dozen  or  twenty  yards  of 
Fox's-lane. 

AtT.  Gen.  What  sort  of  ground  was  it? 
Was  it  not  marsh -ground  ? 

Kemp.  A  man  that  builds  boats  in  winter- 
time put  his  shallops  into  the  pond,  otherwiaa 
it  was  very  good  ground  to  the  northward ; 
there  were  very  many  ffood  houses  built,  and 
since  Mr.  ^cale  had  to  oo  with  Shadwell,  they 
have  built  in  Hr.  Craven'a,  and  built  a  watst- 
bouse,  and  two  other  houa^  there. 

L.  C.  /.  Read  the  aorrey  again,  that  men- 
tions Craven's  houae  there!  £Wbi(^  was 
done.) 
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Kemp,  That  was  bending  northward  that 

Mr.  Williams.  Tt  is  part  of  the  seven  acres 
tiow  in  question. 

X.  C.  J.  Do  not  you  contend  for  the  brew- 
house? 

Ati,  Gen.  For  the  water- house  we  do, 

L.  C.J,  Is  not  the  water- house  built  upon 
part  of  Craven's  ground  ? 

Kemp,  Yes,  my  ford,  it  is. 

Mr.  Williums,  TV  hen  did  you  know  this 
Ifirst? — Kemp.  Fifty  years  ago. 

Mr.  Wilhams,  n  as  this  ground  orchards  or 
gardens  then  ? 

Kemp.  Sereral  pUoes  of  it  were  gardens  and 
orchards ;  some  phu%s  had  houses,  chiefly  to 
the  northward,  some  good  houses  and  orchards, 
cspedally  Mr.  €>aTen's. 

Ait,  Oen.  Do  you  speak  of  the  hilly  or  the 
iowRound  ? 

J&Mp,  The  middle  ground  chiefly,  that  that 
lay  Northward. 

Att.  Ctn,  Did  you  know  tlie  Lynches,  the 
hflly  ground  ? 

^  Kemp,  Up  higher  to  natcliff'-high-way,  I 
did. 

Att.  Gen,  Did  you  know  the  ditch  that  came 
under  the  bottom  of  the  Lynches  ? 

Kemp.  The  stream  did  run  in  several  places, 
hut  the  ground  was  good  ground,  Northwsi^ 
cspecialW. 

Att,  Gen.  Were  there  any  houses  built  on 
the  South  side  of  that  ditch  ? 

Kemp.  There  were  a  great  many  built  be- 
tween the  ditch  and  theThaines,  between  Bell- 
wharf  and  Fox's-lane. 

Att.  Gen,  What,  fifty  years  ago? 

X.  C  J.  Your  own  survey  says  so. 

Mr.  Willimms.  Call  Daniel  Hams.  Swear 
him. — rWbich  was  done.) — Do  you  know  the 
mill  and  lands  in  question  ? 

Hams,  I  knew  it  when  it  was  a  mill. 

L,  C.  J.  How  long  is  itsuice  you  first  knew 
it  ? — Hams.  Forty  years. 

X.  C.  J.  Prithee,  what  kind  of  a  mill  was  it  ? 

Hams.  A  ground-shot  mUl ;  she  took  in  wa- 
ter at  BeO-wnarf,  and  it  ran  towards  the  West 
to  Fox*s-lane,  in  several  branches  and  ditches. 

X.  C.  J.  How !  a  ground-shot  mill  sayst 
thou  ?  Why,  these  genflcmen  say  it  was  an 
over-shot  mill. 

Hams.  My  lord,  it  could  be  no  over-shot 
mill,  for  the  water  will  not  rise  high  enough  to 
drive  such  a  mill ;  it  ran  in  sevml  ditches  to 
preserve  it  from  rising  to  overflow  the  ground. 
Besides,  my  father,  who  was  a  mill-wright 
himself,  told  me  he  had  known  it  three- score 
years,  and  knew  it  always  a  ground-shot  mill : 
be  told  me  of  all  the  mills  about  London,  what 
they  were. 

Att.  Gen.  Pray,  how  old  was  your  father 
when  he  told  you  so  ? 

Hams.  He  had  known  them,  be  said,  sixty 
years  and  he  has  been  dead  twenty  years. 

Att,  Gen.  Why  the  mfll  was  removed ;  he 
could  not  know  it  so  long. 

£.Ci  J.  I  know  no  proof  of  it  hut  your  deeds. 


Hams.  My  lord,  there  it  was,  he  said. 

Att,  Gen.  Was  there  not  a  pond  and  ditches  ? 

Hams,  There  must  be  ditcincs  to  receive  the 
water  as  it  came  in ;  but  still  tlie  more  the  tide 
came  in,  that  tilled  up  the  ponds ;  and  as  it 
went  back  again,  it  drove  the  mill. 

Mr.  Wlltiatnt,  What  profession  are  you  of, 
pray? — Hams.  1  am  a  mill-wright. 

Att.  Gen,  Pray  do  tliey  make  use  of  a 
trouffh  in  such  a  mill  ? 

nams.  They  do  fi)r  an  over-shot  mill.   • 

Att.  Gen.  Here  is  a  trough  of  lead  in  theit 
lease.'  Do  not  they  use  a  trough  in  an  under* 
shot  mill? 

Hams,  No,  if  it  be  by  the  tide  a  ground* 
shot  mill,  tb<!re  is  no  necessity  of  a  trough. 

Mr.  W if  Hums,  We  have  a  great  msfuy  wit- 
nesses to  this  point.  Swear  Urindy.  (Which 
was  done.)    Are  you  a  mill-wright? 

Grindy,  I  am  only  a  miller. 

Mr.  Williams.  Did  you  know  the  mill  in 
question? 

Grindy.  I  cannot  remember  it.  Sir. 

X.  C.  J.  How  long  have  you  known  the 
place? 

Grindy.  Thirty  or  forty  years :  but  I  hail  no 
acquaintance  with  that  null  they  speak  uf ;  but 
I  know  it  is  imposiible  for  any  over-shot  mill 
to  be  there:  For  I  kept  part  uf  a  Tide- mill 
myself,  and  have  done  so  tnis  forty  years ;  and 
I  know  the  water  must  rise  at  least  ten,  twelve, 
or  ffburteen  foot  higher  than  it  needs  in  a  tide- 
mill.  For  we  take  in  our  water  as  the  tide 
comes  in,  and  we  have  a  pair  of  gates  that  are 
hung  with  hinges  at  the  top,  which  open  a« 
the  tide  comes  in ;  hut  the  water,  as  it  goeth 
out,  shuts  it  again,  and  that  keeps  the  water  to 
stand  three  or  four  hours  in  some  mills,  and 
then  wc  have  only  guts  that  belong  to  the 
wheel,  and  when  we  draw  up  the  trates,  the 
water  goes  out.  Wr  have  no  water  that  comes 
above  uie  shaft,  which  is  half  the  heiffhth  of 
the  wheel,  which  is  sixteen  foot  liigb.  To  talk 
of  an  over-shot  mill,  the  water  must  rise  so 
high  as  to  go  over  the  whole  marsh. 

X.  C.  J.  And  must  drown  all  the  town  and 
oountiy  too.  It  is  plainly  so,  Mr.  Attorney, 
talk  as  long  you  will. 

Att,  Gen.  Friend,  I  ask  you  but  one  short, 
plain  question :  I  would  know,  can  they  use  a 
leaden  trough  with  those  tide*mills,  as  you  call 
them? 

Grindy,  We  can  use  none,  nor  do  we  make 
any  such  thincf. 

Att,  Gen.  Would  not  the  springs  in  the 
Lynches  carry  an  over- shot  mill  ? 

Grindy.  Sir,  I  have  seen  the  place  all  about 
many  times ;  and  I  will  lay  any  man  20/.  to 
UOs.  that  all  the  springs  thereabouts  shall  not 
produce  a  quarter  enough  water. 

Mr.  Williams.  Hhere  is  George  Care? 
Swear  him~[ Which  was  done.] ~ Do  you 
knowFox*s-lane?— Corf.  Very  well. 

Mr.  Willifims.  How  long  have  you  known 
it  ? — Care,  Eight-and-fifty  years. 

Mr.  Williams.  Did  you  know  Shadwell,  the 
weU  so  called  ?-»Carc.  That  I  did,  Sir. 
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Mr.  H'i7/uisis.  %\Vhere  tU>od  it,  pny  ? 
Care,  At  the  tipper  cnil  of  Fox*s-laae  as  we 
go  westward,  and  just  at  the  side  of  the  church- 
yard there  is  one  now,  and  hrick'd  over  bead 
where  they  used  to  fetch  water ;  I  nerer  knew 
soy  other. 

Mr.  \Viniam%.  Was  Uiat  called  Shadwell  ? 
'  C'ltrr.   I  never  knew  any  other  but  what  I 
U\\  ynii  of. 

Seij.  Strifi(!er.  Pray,  what  was  usually 
taken  to  be  the  <»;ist*liouiid  of  Wuppinj;- marsh  ? 
Cure.  Tho  ^vcst-sidf!  of  Fpx's-lane  was 
called  Marsh-wall,  or  Wall-marsh,  aud  that 
was  thi>  boundary  to  Stepkins's  lands ;  and 
eastward  vtas  nlways  the  lands  of  the  dean  of 
Pfturs,  and  I  ha\i*  known  it  this  eii^ht-aiid- 
fifiv  J/ cars ;  nny,  1  was  the  first  tliat  ever  built 
anliouspiM  FoxVlane. 

Ait.  Gen.  I>o  vou  know  tlie  Lynches,  or tlic 
liia^li  gr round  northward  ? 

Cure.  1  know  it  uot  by  tJiat  name. 
Jitt.  Gen.  This  well  you  speak  of,  did  it  uot 
rise  out  of  that  g^round  ':** 

Cure.  It  was  by  tlie  church-} ard  that  is 
now. 

Jtt,  Gen.  You  have  claimed  llic  inheritance 
of  it. 

Mr.  miliums.  Sir.  we  hope  we  shall  not 
BCCii  to  1m*  tauu^ht  Hhich  is  our^  inheritance ; 
wliere  is  Mr.  Marr.'  Ue  shall  now,  my  lonl, 
answer  the  iidmrasurcuiLiit  uiade  by  her  sur- 
veyor IIolwoll.  I'ray,  will  yon,  Mr!  Marr,  tell 
the  court  how  many  arrc.**  it  is? 

Marr.  The  land  whir.h  is  rountt'd  Wappin*? • 
marsh,  wliicli  is  b<tundi>d  on  Fox's-lane  east, 
on  the  dean's  land  wist,  upon  Orash-mill, 
Well-close,  Ni^htiT)^alc-lane,  Vc.  if  wo  take 
it  to  the  ujipcr  {ground,  dotli  r'>ntuin  130  acres; 
but  takf>  ill  t!i;ft  uhicli  i>  in  i^ucstiun  too,  and  it 
makes  111  airc-s. 

Mr.  Wiiliamf.  Did  you  measure  it  loi>,  Mr. 
Lcybum  ? 

JJejfburn.  I  did  so  loo,  Sir  ;  and  it  is  as  he 
says. 

L.  C.  J.  How  mnch  is  it  ? 
1^  If  burn.  I  t'H)k  the  wbolr,  from  St.  Kathe- 
Tnu'sto  Fox's  bine,  and  it  makes  K>0  acre.*; 
besides  the  unland  and  foreland,  and  the  like 
between  (»rasli-n>ill  and  U' all- marsh -wall :  it  is 
at  least  so  mnch  :  it  is,  I  think,  somewhat  more, 
the  ditches  boinir  undermined. 

L.  C.  /.  Well,  what  is  it  all  this  while  you 
kceji  my  I»rothc  r  (iiep)ry  lor  ■* 

Mr.  inV//V.'wj5.  It  \foi;'  IoriN!ii|i  please,  we 
have  or:ly  :i  simrt  »jiii.sii..n  t-j  n  k  ^h.  Harosi 
Cirefifory;  if  bt;  pleauc  lo  I  .* -^voin- -L\Miifh 

ivas  dom'] Where  is  Mr.   Kut.\\le.>.'    Sir, 

yon  xvpre  pleased  to  say  that  the  \.  minj^s  wt  lo 
rarripil  to  Mr.  Ntalc's'amnsel  in  (J ray's- Inn, 
and  that  that  writing  was  ainon^  tliesn  i* 

Kmrtilts.  They  were  so,  and  I  Irlitric  it 
was  aition^  them. 

Rlr.  Williams.  My  lord,  ^fr.  Larc^i  Gregory 
bad  the  perusal  of  ihc  wriiini^s, 

L.  C.  J.  But,  Mr.  Williams,  my  brother 
Gn^jj^ory  was  not  named  to  be  the  couusdior  in 
Cray's'lflD. 
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Knnules.  No,  one  Gage,  or  womif  such  nanop. 

L.  C.  J.  f  supimse  It  was  to  Mr.  Cage^s 
chamber,  that  niarriad  (Ikey's  widow. 

Serj.  Stringer.  I  bclie?e  it  was,  and  I  am 
sorry  we  ha? e  kept  Mr.  Baron  Gregory  so  long. 
Knowles,  pray,  did  you  know  they  were  witk 
Mr.  Barou  Gregory  i 

L.  C,  J.  Difl^vou  know  that  they  were  with 
my  brother  Gregory  ? 

'Knoivlcs.  No,  my  brd,  that  I  remember. 

X.  C.  J.  Well,  brother,  we  cannot  help  your 
staying  now ;  but  remember  you  had  an  ofiSer 
inado  you  at  first,  and  you  arc  punished  for  re- 
fusing it.    Go  on,  brother  Stringer. 

Seii.  Pemberton.  My  lord,  that  which  we 
were  surprised  with  the  last  trial,  was  the  new- 
ness of  these  deeds  to  us.  It  looked  to  us  to 
be  so  strange  a  thing,  so  amazing  a  thing  to  us, 
that  we  knew  not  how  to  give  an  answer  to  it. 
We  bare  since  considered  of  these  tbioga,  and 
your  k)rdship  doth  see  what  account  they 
themselves  have  given  of  them;  and  what  an 
improbability  ii  is  that  these  deeds  sboukl  be 
found,  as  they  say.  Here  was  a  ponesaioa 
which  we  have  proved  under  the  dean  of  Paul'a 
leajH!  for  s(»  long  ;  this  they  would  strip  us  of: 
these  deeds  they  have  trmnped  up.  It  uiaile  us 
lotik  into  it  more  warilv,  and  we  cannot  conceive 
it  proliabio.  or  any  thing  likely,  that  the  deed 
of  purchase,  whereby  this  land  is  pretended  to 
be  purchased  into  tlie  family  of  the  Stepkins*!^ 
should  be  found  in  the  hands  of  the  dean  oi 
Paiirs  lessee,  %vlio  likewise  purchased  it  of  the 
state,  as  the  inheritance  of  tne  dean  of  Ptaul's. 
]iow  could  the  deed  of  purchase  from  Hill  be 
in  our  les5ee*s  house  ? 

Alt.  Gen.  It  was  not,  that  is  a  mistake. 

Seij.  Fembcrton.  Good  Mr.  Attorney,  do 
not  inwrrupt  me.  We  must  rely  upon  it,  that^ 
they  swore  it  the  last  time,  and  that  the  deed  of 
inheritance  was  made  four  days  before  our 
def<l,  on  purpose  to  warrant  the  trick.  Here 
is  likewise  a  surrender  made  between  Hall  and 
Stepkins  produired.  How  should  the  (lean's 
li's.secs  come  to  have  that  deed  of  surrender? 
Rut  to  s;itisty  your  birdsbip  in  this  matter,  wc 
shall  give  aVuTlaiid  fair  c\idcncc  that  these 
dee<ls  are  forged. 

Mr.  liradburif.  My  lord,  we  have  had  a 
violent  suspicion,  that  these  dee<l.s  w(>re  turged. 
ViWi  \\  e  suspect  it  now  no  long(*r,  for  we  have 
detected  it,  and  will  shew  as  |»alpalde,  self- 
evident  forgery  U|»on  the  faei?  of  these  deeds 
as  ever  was.  .  I  desire  to  see  the  ileed  ot  the 
i:^th  of  Nuv(  nibiT,  in  the  ?d  and  .^d  \ears  of 
Philip  and  iMary,  fr(»m  !Mn reeling  Ilall  to 
Unp(  r  ;  and  that  of  the  (>'2d  of  Decemb<T,in  the 
same  ycai-s,  from  Marcellus  Hall  t(»  Carter,  I 
desire  ti>  vec  tno.  Your  lortlsbip  sees  the  use  of 
these  deetls.  The  one  is  grafted  upon  our  lease 
from  dean  Fccknam,  where  it  is  rei-ited,  that 
the  mile  is  demolished,  and  a  new  one  erected 
in  another  {dace  (says  their  di*cd)  ;  and  upon 
that  ibey  setup  the  notion  of  an  ov(M--sliot  mill, 
and  all  the  puzzling  matter  brought  into  this 
cause.  But  I  dare  undertake  to  pro\c  them 
plainly  foi-ged. 
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Ati,  Gen,  That  is  an  undertakinfif  indee<]. 

Mr.  Bradbury.  It  is  a»  unilc*rtakio(;  indet>(l 
to  detect  tlic  defendant's  artifice ;  but  I  will 
venture  u|mmi  it,  and  shall  demonstrate  it  so 
evidently,  that  Mr.  Attorney  himself  shall  be 
rouvinced  they  are  forged. 

Alt.  Gen.  Come  on,  let  us  see  this  demon- 
stration. 

Mr.  Bradbury.  The  deeds  hare  brouglit 
that  evidence  upon  their  own  faces,  that  is 
iCMX)  witnesses. 

Mr.  WUliamt.  Prithee  o)H?n  the  exception. 

Mr.  Bradimry,  If  yoiir  lordship  please  to 
look  upon  them,  the  stile  of  the  kinff  and  qu;^n 
in  lioth  runs  thns :  the  one  is,  *  This  indenture 
*•  niaile  the  13th  day  of  NoTember,  in  the 
'  second  and  tliird  years  of  the  reigns  of 
'  our  sovereign  lord  and  lady  Philip  and 
^  3Iary,  by  the  grace  of  God,  king  and  queen 

*  of  England,  Spain,  France,  both  Sicilies,  Je- 

*  nisalem,  and  Ireland,  defenders  of  tlie  ftiith, 

*  archdukes  of  Austria,  dukes  of  Burgundy, 
'  Millan,  and  Brabant,  counts  of  Haspursf, 
'Flanders  and  Tvroll.'  The  other  is,  <  This 
'  indenture  made  the  22d  of  December  in  the 

*  same  year.*  Now  in  November  and  Decem- 
ber, second  and  third  of  Philip  and  Mary,  it 
was  impossible  fur  any  man  in  the  world  to 
draw  a  ileed  in  this  form  that  those  two  wri- 
tings are- — 

Alt.  Gen.  Is  that  your  demonstration  ? 

I^  C.  J.  Pray  let  him  go  on,  niethinks  it  is 
very  ingenious. 

Mr.  Bradburtf,  My  lord,  I  had  the  hint  from 
luy  lord  Coke  m  his  first  Institutes ;  not  as  to 
this  particular  stile,  for  1  know  he  is  mistaken 
there,  but  for  the  detecting  of  forgeries  in  ge- 
neral. 

L.  C.  J.  It  is  very  well ;  pray,  go  on. 

Mr.  Bradbury.  !Vlv  lord,  at  that  time  king 
Philip  and  queen  JIary  were  among  otiier 
■tiles,  stiled  king  and  queen  of  Naples,  princes 
of  Sjiain  and  Sicily  ;  they  never  wore  called 
king  and  queen  of  Spain,  and  both  the  Sicilies 
then  ;  and  lastly.  Burgundy  was  never  put 
before  Millan.  'Now  to  prove  all  this  that  I 
say,  1  have  here  all  the  records  of  that  time, 
which  will  prove  their  stile  to  be  otherwise. 
First,  we  shall  shew  the  acts  of  parliament  of 
that  time.  The  sitting  be^an  the  21st  of  Oc- 
tober, in  that  year,  which  was  before  their 
deeds,  and  ended  the  9tli  of  December  after. 
We  shall  first  read  the  titlts  of  the  acts  of  par- 
liament, and  you  will  find  them  just  as  I  have 
opened  them.     Read  the  statute-book. 

CUrk  reads.]  *  Acts  made  at  a  parliament 
begun  and  holden  at  Westminster,  the  2  ist 
day  of  October,  in  the  second  and  third  years 
of  the  reign  of  our  most  cfri^cious  sovereign 
lord  and  lady  Philip  and  Mary,  by  the  grace 
of  God,  king  and  queen  of  England,  France, 
Naples,  Jerusalem  and  Ireland,  defenders  of 
the  faith,  princes  of  Spain  and  Sicily,  arch- 
dukes of  Austria,  dukes  of  Millan,  Burgundy 
and  Brabant,  counts  of  Ilaspurg,  Flanders 
and  T^roll :    aad  there  continued  and  kept 
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*•  until  the  dissolution  of  the  sainf%  being  the 
*■  9th  day  of  December  then  next  ensuing.' 

Mr.  Bradbury.  Here  in  the  acts  made  by 
the  public  council  of  the  kiugdoiH,  the  htile  is 
in  tlie  ancient  manner.  And  ymir  lord5;hip  ob- 
serves these  no  small  diifcreiiccs.  lien;  first 
Spain  is  leftout  in  the  enumfM*ation  of  the  king- 
doms, and  so  Sicily  and  Naples  is  instead  of 
them.  In  the  deeifs,  Spain  is  put  in  befbre 
France,  and  the  Sicilies  made  a  kingdom  too. 
Secondly,  Here  in  the  stile  of  the  act  they  are 
called  but  princes  of  Spain  and  Sicily,  that  iu 
the  deeds  is  quite  leil  ont.  .\nd  Uien  in  tha 
acts  of  parliament,  Millan  is  put  before  Bur- 
gundy ;  m  the  deeds  Bur^uml}]  before  Millan. 
And  how  this  great  alteration  of  the  stile  should 
come  to  be  put  in  a  miller^s  lease,  is  strange. 
We  have  next  an  account  of  all  the  fines  of 
Hillary  term,  which  was  the  neict  term  follow- 
ing ;  for  their  first  deeds  bap|)en  to  be  in  Mi- 
chaelmas term,  and  then  the  parliament  sate 
too.    (Many  of  which  were  read.) 

Mr.  Bradbury.  Here  are  likewise  the  fines 
of  the  Easter-term  following,  which  shew  that 
still  the  old  stile  continued  in  all  the  public, re- 
cords. And  if  we  could  as  easily  have  liroutirht 
all  tlie  enrolments  of  ileeds,  that  would  prove 
the  same.  (The  fines  of  Easter  term  rend.) 

Mr.  Bradbury.  Now,  my  lord,  we  shall  shew 
when  the  stile  turned,  that  was  in  Triuity-tcnn 
afler.     (The  fines  read.) 

Mr.  Bradbury.  But  1  cannot  see  how  these 
deeds  could  be  truly  made  at  that  time,  when 
they  stand  single,  and  none  like  them  can  be 
shewn,  except  they  come  from  the  same  forge 
that  these  do.  I  cannot  believe  the  miller  alone, 
or  he  that  drew  his  leases  for  him,  couUl  so 
long  before  prophesy  what  manner  of  stile 
should  hereafter  be  used. 

Mr.  Williams.  Your  lordship  has  heard  our 
deed  of  tlic  10th  of  Dccenioer,  in  the  same 
year,  read  already ;  hut  we  having  here  tlie 
ledger-b(M>k  of  the  church  of  St.  PauPs,  which 
cannot  be  made  for  a  turn,  but  was  written  at 
that  time ;    we  desire  the  stile  may  be  read 

there. (Which  was  done.) But  to  go  a 

little  further,  to  satisfy  your  lordship  that  they 
are  very  Idcely  to  be  foiled,  we  shall  give  some 
evidence  that  this  is  not  an  unusual  thing  with 
some  people  concenied  in  this  cause.  The 
witnesses  will  name  them  to  you,  and  gine  you 
an  account  of  it.  Swear  this  lady  and  sir 
CharlcM  Oottcrel.    (Which  ^vas  done.) 

L.  C.  3.  Well,  what  is  it  you  call  these  per- 
sons to  ? 

Sir  John  Trevor.  To  speak  plain,  my  lord, 
we  call  them  to  give  an  accoiir.t  o|'  my  lady 
Ivy^s  forging  a  mortgage  from  one  sir  VVilliam 
Salkhill  for  XyWOl.  of  a  house  in  St.  Martin*s- 
lane,  to  which  forgery  Mr.  DufTctt,  that  lady's 
husband,  was  privy,  and  what  benetit  he  should 
have  by  it,  you  will  hear.  Sir  Charles  Cot- 
terel, pra^r,  will  you  tell  what  you  know  of  mj 
lad}'  Ivy  in  tliis  matter  ? 

Sir  C.  Cotterel.  l^Iy  lord,  that  which  I  hare 
to  say  is  this;  my  lord,  I  am  tonant  to  my 
huly  Salkhill,  sir  Wdliam  SalkhiU's  widow,  m 
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a  \vnw.  in  St.  MarHn*s-lanp,  and  was  so  to  her 
husbaiirl  a  yvar  and  a  half  bcfon*  he  diiid.  The 
house:  liatli  hciMi  built  backward,  and  thu  pir- 
den  side  ihi'v  kept  tn  thcaisi'lve!< :  but  all  the 
house  that  was  first  built,  I  took,  and  have  it 
still.  My  lady  Ivy  ilitl  c«)ino  tn  the  bouse 
about  tlirec  mriuth^  before  sir  Williaia  died, 
partiuif  fnmi  her  husliand  sir  Tboina<i  Ivy :  she 
came  thither  a>  a  retti^-t^ ;  where  she  hacl  been 
before,  uud  was  received  vi-ry  kindly.  He 
died,  a.s  I  said,  alxuit  three  inunths  aAer,  and 
my  bdy  then  ilesircil  to  know  how  accounts 
■tood  between  sir  Hdliani  and  her  about 
moneys  he  had  lent  her,  and  supplie<l  her  with. 
Aud  upon  the  account  Khu  a]>pcarPtl  to  owe  sir 
William  9(i.'.  she  then  took  4/.  more  out  of  mj* 
lady  Salkhiirs  money,  and  told  her,  now, 
madam,  1  owe  you  100/.  She  li:id  been  enter- 
tained as  a  jjutst  there  without  |>ayin^  any 
thinij-  for  it,  and  at  his  death  she  continuc'd 
with  my  lady  Salkhill  three  quarters  of  a  year 
after.  Amrbein;;  then-  (as  she;  pretendeif),  in 
yreat  kindness  to  me.  she  persuaded  my  lady 
and  me,  that  the  lease  of  my  lady's  house 
should  be  tunied  over  to  mr,  in* trust  for  a  debt 
for  fourscon*  |M>und<  that  was  owinj;  to  me  by 
sir  William  Salkhil!.  Said  I  to  my  lady  Salk'- 
hill,  madam,  1  am  in  no  doubt  of  my  money, 
I  pay  as  much  rent  as  tliis  in  a  j-car  and  more, 
I  can  pay  myself  that  way ;  pray  let  me  not 
meildle  with  any  such  thin^,  Mr. 'Duffel t  will 
be  pei-stiaded  I  mtoid  to  cheat  them  if  I  should. 
But  still  my  lady  Ivy  was  at  it,  and  prevailed 
Ujion  my  lady  Salkhill  to  press  me  to  it.  At 
last,  upon  their  importunity,  said  I,  if  it  be  ne- 
cessary for  my  lady's  service,  let  it  be  done 
what  ^ou  think  tit.  She  therefore  tjave  direc- 
tion to  Mr.  Sutton,  and  he  came  to  me,  and  I 
directed  lain  to  drau  a  writings  to  turn  over  the 
bouse  to  me  as  a  security,  lie  asked  me  how 
much  my  debt  wa^  ?  Fourscore  ponndh*,  said  I. 
SSftid  he,  I  should  see  my  lord  of  Salisbury's 
lease  to  my  lady,  for  he  must  take  out  some 
things  to  draw  this  by.  He  did  stv  it,  and 
took  as  nuich  by  note  out  of  it  as  he  thoug^ht 
ftt,  to  uiake  the  other  liy.  Then  a  wrilnig 
was  drawn,  this  was  in  Juotr  1(370,  or  1671,  I 
am  not  certain  panirularl  v  \.hieh;  hut  she 
brings  ihis  wriiinj^',  a:>.l  nu'lady  Salkhill  ."^iifn- 
ed  it  by  her  desiro ;  aud  n's y  Ijidy  Ivy  and  Mr. 
SiSutton  were  both  \\  iliu'tsc  s\o  it.*  About  a  year 
after  1  heard  that  slio  set  on  fooi  a  mort'jfaye  of 
her  owu  iipou  this  house  from  sir  Wifliiim 
Salkhill.  I  woailcjed  at  it,  because  when  the 
account  \ias  made  up,  she  appeared  to  be  in  sir 
VVilliam's  debt ;  aud  I  told  those  that  told  me 
of  it,  I  would  believe  it  when  I  did  see  it.  I 
was  tJien  informed  the^riting^  was  at  Alalmes- 
hni-v.  hAic  allcr  went  out  of  town,  and  comes 
back  apfain  in  a  little  while,  and  this  writinpp,  as 
I  licard,  was  shovm  to  several  persons  of  my 
acquaintance,  that  came  to  me  and  told  me 
they  had  seen  it;  but  said  I,  so  have  not  I,  but 
when  I  see  it  I  will  believe  it.  At  last  Serjeant 
West,  who  Was  a  relation  of  mine,  1  married 


bb  aunt,  one  day  brought  over  this  writing  to 
^i  and  told  me  he  bad  got  this  writing  at 


last,  and  leave  from  my  lady  Ivy  t9  let  me  see 
it.  I  lookfd  upon  it,  and  there  I  did  see  at  the 
bottom,  whtTc  the  seal  was,  William  Salkhill, 
and  then  1  turned  to  look  upoA  the  witnesses 
names.  No,  says  he,  you  must  not  se«  that, 
who  are  witnesses  to  the  deed ;  for  my  lady 
Ivy  maile  me  promise,  liefbre  she  let  me  have 
it  to  shew  you,  that  you  should  not  see  th« 
witnesses  names.  Then  said  I  again,  I  have 
seen  enough  to  ^^ive  n*p  satisfaction  :  I  was  a 
little  the  more  confirmed  that  the  thin^  was  not 
a  reality  but  Hetion,  and  so  I  told  him.  My 
lady  saw  that  would  not  pass;  she  offered, 
provitled  Mrs.  DufTett,  my  lady*s  daughter, 
might  have  the  advanti^  of  the  house,  to  re- 
lease the  matter. 

L-  C,  J.  Pray,  Sir,  for  how  much  was  tbe 
pretended  mortgage  ? 

Sir  C.  Cot  tori.  For  1,500/.  that  sir  W^illiam 
Salkhill  owed  her ;  which  I  thought  somewhat 
strange,  sceintv  as  I  said,  she  ownl  sir  William 
so  much  at  his  death.  At  last  I  came  to  pro- 
duce my  writing,  (fur  she  told  me  I  might  gifc 
Mrs.  Duffett  a  right  to  the  house.)  Now  Inad 
not  read  over  the  writing  made  me ;  but  now 
when  I  came  to  took  ujton  it,  instead  of  a  mort- 
gage for  securing  my  licbt,  mine  was  a  deed 
of  sale  from  my  ladv  Salkhill,  whereby  thd 
house  and  the  Uase  from  my  lord  of  Salisbury 
uen!  sold  me  for  fourscore  pounds  ;  at  which  I 
was  a  little  amazed.  My  lady  was  then  pleased 
to  say  f  was  a  cheat,  though  1  had  no  hand  ia 
it,  nor  indeed  would  have  had  any  thing  at  all 
done  ;  but  upon  my  Uuly  Ivy's  importunity^ 
and  my  lady  Salkhill's,  1  gave  direction  onfy 
for  a  mortgage. 

L.  C.  J.  What  was  it  that  Sutton  took  out  of 
my  lord  of  Salisbury's  lease  ? 

Sir  C*.  Cnt.  He  was  to  take  notes  to  draw  a 
mortgage  of  that  lease  by. 

L.  C.J.  He  got  the  notes  though,  for  aiigbt 
I  perceive,  to  draw  another  mortgage  by.  A 
very  trick,  it  smells  rank  of  the  knave. 

sJerj.  Slrin^fr.  Pray,  sir  Charles,  did  you 
ever  pay  any  money  by  my  laily  *s  order  ? 

Sir  C.  Cor.  I  dicf  lend  my  laily  Ivy  50/.  she 
being  in  distress  for  money,  afierwaurds  it  W2m 
made  up  100/.  Aliout  Fcliruary  1671,  it  was 
made  up  13/iO/.  and  by  agreement  among  them 
my  lady  Ivy  didrelintpiisli  that  said  mortgage 
she  had  thus  set  on  foot :  and  there  was  a  deed 
Tripartite  made  between  me  of  the  first,  my 
lady  Ivy  of  the  second  part,  and  some  trustees 
for -Mrs*.  Duffett  of  the  third  part,  whereby  tho 
re\ersion  was  given  to  Mrs. Duffett,|and  my  lady 
confirmed  it,  and  gave  my  lady  Salkhill  ti  bona 
of  lOOOt,  in  whieli  i!olonel  Gravener  was  bound 
for  her,  that  she  shor.ld  nut  trouble  my  lady 
a1)out  the  house  ;  yit  notwithstaiidirg  flid  she 
afterwards  write  to  Mr.  Duffint,  as  I  have 
heard,  that  she  would  set  it  on  foot  agaiu. 
and  she  should  have  half  of  what  she  iiad 
recovereil. 

L.  C.  J.  The  inheritance  of  the  bouse,  it 
seems,  is  in  my  loiti  of8alisbur>'. 

8ir  C.  Cot,  Yes,  my  lord ;  Sir  W.  SalkhUl  had 
tba  original  lease  froin  ray  lord  of  Salisbury. 
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L.  C.J,  What  direction  did  you  gi?e  Sutton 
about  it  ? 

Sir  C.  Cot,  To  make  a  mortgagee  only  to  se- 
cure fourscore  pomi|i). 

L.  C.  /.  And  what  did  he  make  ? 

Sir  C.  Cot,  An  absolute  deed  of  sale. 

L.  C.  J*  Was  there  no  proviso  in  it^  to  be 
?oid  upon  payment  of  money  P 

Sir  C.  Cot.  No,  nothing  but  an  actual  sale 
for  so  much  money. 

L  C,  J.  You  say  my  lady  Ivy  aflerwards 
did  relinquish  her  pretended  mortgage;  pray 
l&ad  she  nothing  for  it  ? 

Sir  C.  Cot,  Nothing  that  I  know  of;  she 
joined  in  that  dec«l  Tripartite. 

Mr.  Williams.  What  should  dispose  her  to 
^ive  Mrs.  Duffett  1500/.  if  it  were  really  ow- 
ing her  ? 

£.  C.  J.  Is  that  mortgage  here  among  your 
UTitings,  Mr.  Attorney  ? 

Lady  Iry.  Indeed,  my  lord,  I  would  have 
brought  it,  if  they  had  given  the  least  notice  of 
what  they  now  talk  of. 

Att.  Gen.  Sir  Charles  Cotterel,  do  you  know 
Ihat  my  lady  Ivy  forged  that  deed  f 

Sir  C.  Cot,  Not  1 ;  but  it  did  appear  to  me 
to  be  no  true  deed,  upon  what  I  found  and 
knew. 

Lady  Ivy.  You  must  give  an  account  for 
#hat  you  have  said  here 

L.  C.  J.  Nay,  Madam,  pray  do  not  be  in  a 
passion  :  he  has  sworn  what  he  has  said  here. 

Lady  Ivy,  If  he  doth  swear  it,  be  is  fiir- 
swom. 

X.  C.  J,  Nay,  madam,  you  must  be  more 
moderate  in  the  court ! 

Mr.  Willioms.  M v  lady  thinks  she  has  oc- 
casion to  be  angry,  but  it  may  be  we  shall  give 
her  more  exercise  for  her  passion  before  we 
have  done.  Pray,  swear  that  lady,  Mrs.  Duf- 
fett. Will  you  acquaint  my  lord  and  the  jury, 
what  you  know  has  been  done  by  my  lady 
Iv^,  or  by  her  direction,  in  making  and  a(- 
tenng  of  deeds. 

Mrs.  Duffett.  My  lord,  I  did  see  Mr.  Duf- 
fett forge  and  counterfeit  several  deeds  for  my 
lady  Ivy. 

LC.  J,  Do  you  hear  wluit  she  says,  Mr. 
Attorney  ? 

Att.  Gen.  Yes,  my  lord,  we  shall  give  an 
acoonnt  of  her  anon. 

L.  C,  J.  Truly,  I  hope  I  mistook  her,  and 
did  not  hear  right  what  she  said.  Pray 
mistress,  speak  it  over  again,  and  consider  well 
what  you  say. 

Sirs.  Duffett.  I  say,  my  lord,  I  did  see  Mr. 
Duffett  forge  and  countcifeit  several  deeds  for 
my  lady  Ivy.  The  fiiat  thing  that  I  do  re- 
member was  in  the  trial  between  her  hudnnd 
aad  she ;  Mr.  Duffett  did  by  her  order  cowi- 
terfeit  a  bond  from  him  to  some  third  person 
for  1,000/.  and  several  letters  preteodea  to  be 
written  from  sir  HThomas  to  my  lady  Ivy  were 
counterfeit  The  next  thing  thai  I  remember : 
Mr.  Duffett  was  writing  upon  a  pait^ment ;  I 
asked  him  what  he  was  writing?  He  an- 
twezed  m^,  He  wasoountafeitiDg  one  Olofer's 


lease,  by  which  my  lady  would  get  many 
hundreds  of  pounds,  and  for  which  hr  shouul 
have  500/.  I  desired  him  to  consider  what  he 
did,  for  before  tliat  time  he  had  been  account- 
ed a  very  honest  man.  Some  time  atler  that, 
my  lady  Ivy  did,  upon  pique  tc  my  mother,  my 
lady  Salkh*ill,  set  a-foot  a  mortgage  she  pre- 
tended to  have  of  tlie  house  in  St.  Martin's* 
lane  for  1500/.  from  my  fathiir.  She  did  once 
tell  mc  she  had  such  a  mortgage,  as  she  pre- 
tended real,  but  that  it  was  drowned  in  a  trunk 
of  wiitiogs  coming  from  Malmesbury.  Said 
I,  my  mother  and  sir  Charles  Cotterel  will  not 
believe  it,  if  you  do  not  let  them  sec  it.  I  aip 
satisfied  as  to  my  concern  in  it,  and  would  not 
have  you  proceed  in  it,  for  she  pretended  sbb 
did  it  tor  my  advantage.  But  aflerwards  Mr. 
Dnffett  and  she  did  agree  to  make  a  writing, 
in  my  sight,  of  a  mortgage. 

X.  C.  J.  Was  my  lady  Ivy  by  when  the 
writing  was  made,  as  yon  say  ? 

Mrs.  Duffett,  She  was  by,  givinc^  him  or- 
der how  to  make  it,  and  what  ink  ne  should 
use  to  make  it  look  old ;  and  they  forcod  me 
to  make  the  ink,  and  to  fetch  saffron  to  piii  in 
it  to  make  it  look  old. 

Seij.  Stringer,  Now  will  be  the  time  to  shew 
my  lady's  letters. 

L,  C.  J.  Mistress,  I  would  ask  yon  one  ques- 
tion bv  the  way,  whether  while  these  tbingy 
were  doing  at  any  time,  any  body  did  come  in 
and  give  you  any  interruption  ? 

Am.  Duffett.  Aly  lord,  Air.  Duffett  and  my 
lady  made  me  oftentimes  stand  at  the  door 
(for  we  were  but  lodgers)  that  no  one  miffht 
come  and  disturb  them,  and  I  ne^er  remember 
any  that  came  in  thither  but  one  Mr.  Sutton  an 
attorney,  my  lady's  attorney. 

L.  C.  J.  Did  he  see  any  of  this  done? 

Mrs.  Duffett,  I  cannot  say  he  helped  to  do 
any  thing,  for  when  he  came  in,  the}'  some- 
times sent  me  out  to  see  that  nobody  should 
come  n|K>n  them  ;  and  so  what  he  did,  I  can- 
not say.  But  he  was  let  in  when  Mr.  Duffett 
was  counterfeiting  for  my  lady  lv3\ 

L.  C.  /.  When  was  this ;  about  what  time  f 

Airs.  Duffett,  Of  the  day,  my  lord  ? 

L.  C.  J.  No,  how  long  ago  is  it  ? 

Airs.  Duffett.  It  might  be  about  1670,  or 
1671. 

L,  C.  J.  Yon  are  my  lady  Salkhill's  daugh- 
ter, 1  think,  and  married  Duffett  ? 

Mrs.  Duffett.  I  did  so,  my  lord,  I  am  her 
daughter. 

Seij.  Stringer.  Pray  wliat  did  they  do  to  the 
deeds  they  made,  to  make  them  look  like  an* 
cient  true  deeds  ? 

Airs.  Duffett.  For  the  making  of  the  out* 
sides  look  old  and  dirty,  they  used  to  rnbthem 
on  windows  that  were  very  dusty,  and  wear 
them  in  their  pockets  to  crease  them,  for  some 
weeks  together,  according  as  they  intended  to 
make  use  of  them. 

Att.  Gen.  My  lord,  as  it  happens,  we  have 
that  deed  she  talks  of,  called  Glover's  teass^ 
here. 

X.  C.  J.  Ay,  I  suppose  you  hure  suoh  a 
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derH  ;    it  iai  a  famous  (UeJ  in  WcsCmiosler-  i  ofmv  Ud?'s,  which  weiUlikureiQbereid. 
iliin  I  Syktiir  31^.  EUzabrtli  R^cou.    (Uhich  «» 

.!;.'.  (rcn.    Hfre  it  u,  wc  dcaiire  sLe  may  '  Jodo  )  ^ 

liK-k  11-.^  It.     [\^Ki>:b  ^he  il.il.]  .-If.'.  6f.i.  Sbetalksof  Glofcr't  Icmse.— - 

.M.S.  iJit'i-':.  As  I'rr  this  lU-eu,  1  i^annot  L.  C  J.  8he  says,  Uie  dcKh  not  kooMr  irb«- 
gwi-:ir  ihi«  In  the  ilovd. tliere  liav4*U«asu  iiitny  ihLTthat  U*  ilio  uocJ,  there  were  w  maav 
iuaf!L'  bv  tb^ni.  Cu:  be  tin)  romucrtcit  a  dit'd  f'uri^cti,  Mr.  Attorney.  Uut  Uie  swears  iIiim, 
that  be  t'llil  rue  ^•.N  ••itt-  (it"'icr*»  le^ae.  iu\    liusbond  liiil   lur<^  a  writiiif;'  be  calM 

Mr.  H';/.'*-.*.;*.  ^li^tn-"",  ^fii  weio  ifuiii*' on    fil«»*c.r's  lease. — 
CO  tell  b'»tv  thfv  <li-l  u^:;  tiit'ti'il. tils  tbcv  made.        .^Irs.  Dupttt.  Slie  had  two  or  ihiet;  moit- 
Pra\    1(11   i!s    httw  tUv\   used  lu   l.iv   tJiviii  in    ij^J-^e^  f(ip^»il. 
Ch*- Uil<«rii.r^,  autl  III)  ynii  kiiDU  ot'ilicart.     ,  Mr.  Hi /.'/•< m*.    Come,  mistress^  where  had 

/.   ('.  J.    \\  .  I.'tw  was  it  f  y»u  ihiNv  Uiti  r»  ? 

Mrs.  y)  Vi/r  Vi  bill  ibr\  iial  Ui*ii  rulibci!  Mrs.  I'ycuft.  I  bati  these  letters  from  Mr. 
u\»oni[i,.'  \\i\,A*>\\  til  iti:rL<' iluiii  brikdirtr,an'l     Duffetl. 

they  Wert*  tu  |i;is>  t.ir  «l«.i.iK  nf  n  ^^Tt-at  iiuuy        ^Zr.  llV/.'m  ..*.  Pray,  where  had  you  these 
years  siandi:;;; ;  it  uj<  tiM.-d  in  U\  ilu^iiiinu    bmtlrs? 

osk-niiy,  ur  any  «>pc'ii  I'Iki  .  t'.ir  the  rain  to        Mn.R^coU.  Ttiis  is  the  ink  I  saw  Mr.  Duf- 
coinu  u|M>n  tbtiii  and  Met  thfiii.  and  Shm  ibe  '  ft-u  wnit;  fur  niv  iudy  Ivy  with,  at  Mrs.  Lee^s 
next  sun-shine  day  thev  were  i\;»(Md  tu  the    hou>o.  at  tbo  iid'u'  iu  tbe'Litrhen. 
SUD,  or  a  firv  made  tu  drv  tbt::n  lia^tttv,  tint  |       /..  C.  J.  Wliu  did  be  write  for? 
Ihev  lui^ht  be  bhrirrlled.  I      .Mrs.  Hyc.tl.  I'ur  my  bdy   Ivy;  I  did  not 

L,  C.  J.  Is  your  husliand  dead  or  aliie.^        '  kn'>.v  wiiut  ihiy  were  that  were  writteUa  ^^  be 

Mrs.  Dujffet}.  D<-ad,  ^»ir.  :  Kaid  ihvy  w«;re  forced  *,  :iud  with   ink  out  of 

Act.  Or.i.  Ilfiw  li>n<^  biis  be  been  dead  ?        !  lin^f  Uiiilts  he  ^id  bi* could  make  new- writteB 

Mrs.  Duffctt.  I  was  not  at  bis  death  with    wrinu^"^  Km ik  like  eld  ones  very  suon. 
him.  hi.' dtnl  Uyond  sea.  !      Mr.  Wtiluims.  Did  you et or  speak  with  my 

L.  C.  J.  Wikl  vour  husband  alive  whcu  Mr.  j  laHv  Ivv  ?  Do  \oii  ktiow  Lor  hand  ? 
JobnsAn\  buMue^s  w  a»  ?  j      Mrs.  Rjfcctt.  I  do  not  know  these  letten  to 

Mr9.  Uujfett.  Yes,  he  was.  j  he  her  hand  ;  but  Mr.  Duffett  gare  me  ibem 

L.  C.  J.     Yes,  I  know  he  wan  in  court ;    as  her  letters. 


though  1  asked  the  question,  I  remember  all 
that  buainess. 

Mn.  Duf'itt.  I  was  subpcenaed  in  at  that 
time,  but  my  lady  Ivy  would  not  let  me  swear. 

L.  C  J.  Pray,  Mistress,  what  had  your 
husband  tor  bis  |iains  f 

Mr.  n  (Liur.i.  Had  he  any  share  of  the 
moncv  It'Tit  Iiv  sir  Charles  Cotterel  ? 

.Mrs.  Dajtt!.  M}  lady  I*y  ^vchimia  my 
sight  ',»00/."ot*sir  ChLrlcs  CotttrePs  money. 

Mr.  WilliatHs.  Oo^ou  know  any  body  else 
that  bad  an\'  of  that  money  / 

.Mrs.  Durfett.  The  attornev  had  »00/.  of  the 
same  niuney  too. 

L.  t*.  J.  What  attorney  do  vou  mean  ? 

Mrs.  Duffctt.  Mr.  Sutton. 

L.  C.  J.  Hud  be  so,  bow  came  he  to  de^ 
ferve  it  ? 

Mr.  Dobbins.  Pray,  Madiim,  what  do  you 
know  of  countcileiting  anv  seals  ? 

Mrs.  Diijfttt,  Mr.  Duffett  once  had  the  im- 
pression of  a  seal  iu  his  band,  with  which  he 
said  he  was  going  to  one  Mr.  Drvden,  to 
lia?e  it  counterteitt^  ;  but  I  do  not  remember 
What  the  seal  was. 

Mr.  Williams.  When  the  deeds  i\'cre  written, 
how  did  be  use  to  put  the  names  to  them  ? 

Mrs.  Duffttt.  1  have  seen  my  lady  herself 
write  some  great  letters  of  the  names  hrst  upon 
other  papers,  which  Mr.  DuHfett  could  not  s't 
vrell  hit,  and  he  has  writ  the  rehl. 

Mr.  Williams.  Can  you  tell  the  names  ? 

BIrs.  Duffett.  Trufy,  I  do  not  remember 
what  names. 

Mr.  Williams.  We  have  another  witness 
who  will  gif  e  you  an  account  of  some  letters 


Mr.  Williams.  Sir  Charles  Cotteiel,  pnjr, 
will  you  look  upou  them  ;  you  know  my  lady 
Ivy^shand. 

Sir  Ch.  Cotterel.  I  do  so^thev  are  all  of  a 
hand,  and  I  think  they  arc  my  lady's:  I  be- 
lieve it  truU'. 

CUrk  n^s.]  This  is  signed  T.  J.  [All 
the  letters  were  read.] 

Mr.  Williams.  Y'our  lonlship  sees  one  of 
these  letters  tells  Mr.  Duffett,  slic  intends  to  set 
sir  William  Salkhili*s  mortgage  on  foot,  and  he 
should  have  half  what  she  n^covered.  If  it 
were  a  true  mortgage,  why  should  she  hate 
give  him  half.' 

L.  C.  J.  They  were  very  s;r«.Mt  together, 
that  is  ulain ;  they  were  very  laniiliar.  What 
were  Mr.  Dulfeit's  merits  towards  my  lady,  1 
cannot  tell.    WilKour^un  1*  It  is  lule. 

Mr.  Williams.  Itiis  is  all  we  shall  oflfer  at 
present,  until  we  have  occasion  further  from 
them. 

L.  C.  J.  AV'cll,  what  say  you  to  this,  Mr. 
Attorney  ? 

Att.  Gen,  If  they  have  done 

L.  C.  J.  They  have,  iliey  say. 

Att.  Gen.  Tficn  may  it  please  vour  lord- 
ship, and  you  gentlemen  of  the  jury,  I  shall 
begin  to  answer  their  evidence  about  tlie  first. 
They  have  produced  some  ai^mentative  evi- 
dence out  of  many  records,  tu  convict  our 
deeds  of  (brgery.  In  truth,  if  they  had  net 
bragged  of  tills  very  thing,  it  had  been  a  shrewd 
objection,  because  we  could  not  have  been 
prepared  (o  have  given  an  answer  to  what  we 
could  not  have  foreseen  we  should  have  been 
acetified  (»f.    Batupoo  their  boasts  tbey  bav« 


ireu  u  tnev«  anu  we    uciiue ;  uiii  i  day,  oesiues  iiiai,  nere  is  a  ^t^ 
nt  of  it.    ^hcy  tell !  tloman,  Mr.  i:ierk,  tiiat  scardied  the  roll,  and 
MD  my  loni  Coke  ; !  Ijv^.will  t(*]l  you  \%liat  they  arc  in  this  point, 
into  a  in'^'Ut  ciror  ;  f      3lr.  Clarke.  I  did  search  in  the  rolls,  and 
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pat  us  upon  the  warch  as  wdl  as  thev,  and  >fe  I  deuce ;  but  I  miy ,  besides  tliat,  here  is  a  ^t^ 
can  five  as  good  an  acooont  r' '^     ^*       -iii*i ^-    i^t^  -.i_^i.  .i...  i.^j.i        n       . 

YOU  Uiey  haS  their  hint  from 

but  that  bint  has  led  tbem  inl  , , 

for  be  is  mistaken  biniaelf  in  the  computation  |  tnul  many  in  that  year  like  these.    AuJ  nay 

of  this  time,  as  be  is  in  a  great  many  other  ;  lord  Cuku  is  utterly  mistaken;  ho  says  it  \ius 

thincs.  ;  net  altered  until  the  4th  and  6th  years  of  Phd. 

IVfr.  hrodhury,  I  know  he  is  mistaken  ;  liiH 
I  de|»end  nut  upon  his  remarks  of  that  time.  I 
said  only,  I  liad  the  general  hint  aliout  detect  - 
iug  for((eries  from  thence. 

Att,  Oen,  But  yet  for  ail  vour  coufi<Ience 
ofllie  demonstration,  your  tountlation  J'uils: 
for,  my  lord,  to  settle  tlte  fact,  we  hhall  bliew 
tbat  the  king  of  Spain,  (Charles  5,  who  was 
likewise  emperor,  ri>si|i^ied  his  cro^u  the  'J:>lli 
of  October,  lu  tlie  Cd  aud  :id  years  of  Philip 
and  Mary.  It  is  true,  the  parliament- rolls,  in 
the  title  of  them  relating  t*  the  first  day  of  the 
session,  ther«  the  stile  that  was  used  at  first 
could  not  be  altered.  But  the  fact  of  their 
being  tlie  kiug  and  queen  of  Spain,  was  so  no- 
torioi^  to  all  the  world,  that  wc  shall  shew 
you  in  multitudes  of  the  rolls  of  tliat  year,  the 
Ktile  was  as  in  our  deeds ;  so  that  the  use  mij^ht 
be  various  :  but  that  will  not  prove  our  de«ds 
forged.  It  may  be,  the  courts  of  law  might 
aot  take  notice  of  it,  as  to  alter  .the  stile  until 
Trinity  tcnrm  ;  thouj^h  we  have  not  scarcbed  so 
far  among  themy  but  in  the  common  convey- 
ances which  are  upon  record  in  the  rolls,  there ! 


and  Mary. 

L.  C.  J.  I  care  not  m  hat  my  lord  Co!:a 
says,  but  what  the  reconlssay,  %t  us  see  ihi'm. 

Mr.  Cicrk.  I  ^aw  a  great  many  in  that  year. 

L.  C.  J,  Lord,  gt'ntlemcn,  what  do  you 
make  of  us,  to  keep  u<rbere  with  I  do  not  know 
what!  Mr.  Attorney,  he  tells  us  that  Mr. x 
Neate  was  so  great  a*  blockhead  to  brag  of  tbi% 
and  so  we  were  prepared  for  au  answer  ;  but 
all  the  ans\icr  is,  my  lord  Coke  is  mistaken, 
and  there  an*  many  records,  but  we  have  nonet 
of  tbem,  Pneuiouiti,  IViemuniti.  If  ho  did 
brag  so,  and  you  knew  it,  and  would  not  hrinj^ 
records  to  wipe  off  the  objeclion,  it  is  tiii  tiinc4 
worse  than  ii  it  had  beep  answered  only  ulth 
tlie  unexpcctcibicss  of  it. 

Mr.  Bradburi/,  My  lord,  I  dare  affirm  iLat 
there  are  none  of  the  liollsof  that  yiar  so,  till 
after  Easter  term. 

L.  C.  J,  liOnl,  Sir,  you  must  be  cacklii^;]^ 
too  ;  we  told  vou  your  oljection  was  very  in- 
genious, hut  tliat  mnst  not  make  you  trouble- 
some ;  you  cannot  lay  an  egv,  but  you  must 
be  cacklinsf  over  it.    The  objection  is 


uovr. 


And  as  to  the  time  of  their  be- 1  upon  them,  let  them  answer  it  if  they  cau.  Hart 
nd  queen  of  Spain,  .we  have  an  :  you  any  of  the  records  here  ? 


At  is  altered. 

coiiiing  king  and 

History  that  tells  you  the  very  ilay  when  the        Soi.  Gen.  We  have  not,  it  seems,  my  lord. 

liiog  resigned,  which  was  the  25th  of  October.        L.  C.  /.  Then  tli'is  must  pass  unanswered, 

£.  CJ.  I  tell  vou,  gentlemen,  mcthinks    and  must  helefl  tothe  iurv. 
dir.  Attorney  has  been  very  fortunate  to-dav,        Sol.  Gen.  But,  my  furd,  they  have  gone  a 
in  g[iving  vcVy  satibfactory  answers  to  two  ob-  i  little  farther  in  this  case,  and  indeed  fartiierthaa 
jections  :  first,  thev  would  quite  destroy  Mr. '  bccomos  them,  I  think,  to  lay  aspersions  upoii 
Aleale's  title  to  this  land,  by  a  piece  of  eviilence    in^'  lady  Ivy,  as  if  she  were  frequently  guilty 


that  they  had  never  had,lKit  that  Mr.  Neale 
iiad  bragged  of  it ;  and  that  was  the  survey, 
which,  with  much  confidence  of  the  victory, 


offorgery.  And  for  that  sir  Charles  Cotterel 
swears,  tliat  she  did  preti-nd  she  had  a  mort- 
f2:agoof  a  house  in  8t.  .Martin's -lane  for  1,5U0/. 


Uras  produced  :  and  ^et,  when  it  was  so,  to  me  \  and  this  morttfage,  lie  says,  he  was  told  of  by 
it  seemed  the  stabbingest  enemy  the  dcfen- 1  some  that  did  see  it ;  wherenimn  he  did  like- 
danCs  cause  had  ;  hut  that  you*  arc  to  have  |  wise  desire  to  sec  it ;  and  without  seeing  of  it, 
with  you,  and  must  jiids:c  U|>oii  it.  Now  he  j  he  declared,  he  would  never  be  satisfit^l  of  tltti 
tells  you  again,  Mr.  Nealohas  been  a  blabb  of  reality  of  thti  thing  :  and  thereupon  3Ir.  Ser- 
liis  tongue,  and  could  not  keep  the  srcret  to  jcioit  West  brong^ht  it  him,  and  he  saw  it,  but 
himKelf,  hut  must  hra^  that  the  deeds  were  was  not  pcnnittod  to  see  the  witnesses  names, 
forged,  for  the  stile  ot'  the  queen's  roitrn  i-i 
changetl  ;  and  by  this  bragging  they  have 
mnoked  the  business,  and  can  s!:cw  records  i^>r 
it.  But  now  instead  of  records,  the  u[)shok  i.s 
A  little  lo 
those 
•ther 

know  not  who,  an  evidence  in  a'  court  of  law  T' 
Ah.  Gen.  IM}'  lord,  liesidcs  that,  which  we 
must suhuiitto  Y^iirjudjijriiiout,  whethiT,  upon 
micb  a  |M>int  of  fact  in  a  forei;j:u  country,  to  ho 
done  such  a  day,  a  fon^i;v-ner*s  hisluiy,  n('t 
printed  for  this  purpos**,  shnll  !)e  a  sort  of  c\  i- 


and  thei-eupou  he  was  more  dissatisfied  tbaa 
before  ai>out  it.  But  if  sir  Charles  C'otterel 
had  <:-iven  any  t!ie  least  iutimation  of  such  a 
now  wc  would  have  {ifratified  them  with 


?d  the  business,  and  can  sl:cw  rccortia  lor  nau  ;;ivcn  any  the  least  lutnnation  of  suiii  a 
hit  now  instead  of  records,  the  u[)shoL  i.s  thin;;-,  now  wc  would  have  ^ifratified  them  with 
I  lousy  histttrv.  Canlhai  1k>  an  answer  to  !  a  si«r|it  of  it  in  court,  where  he  should  hare  had 
great  nnmlMM-r^  of  re«^>rdn  hrouirht  bv  tin* '  hi**  fi»ll  vi»'\v  ;  for  my  lady  has  it  still,  and  it  ia 
side.'*  Isa  printird  Iii.-,torv,  wruten'hy  i  j  a  trur  moi(«;auv,  «iid  for  "a  real  oonsiileration. 


*  See  Mr.  Peake's  Ohsi'rvati«>ns  on  this  <»a.se 
in  his  (compendium  of  the  Law  of  Kvidencu, 
^lap.  9,  setTt.  2. 

VOL.  X. 


J^iTt  he  s-t\s  this  is  released,  and  she  did  that, 
as  is  supposfMl,  t(»  suppress  any  inquiry  after 
it.  But  with  reverence  to  sir  ( 'hai  les  ( 'otterel, 
the  fart  is  otherwise.  M^  lady  Salkhill  pre- 
te^idod  to  a  debt  from  mv  ladv  Ivy,  for  nine 

*  *  A 

years  diet  for  four  p<*rson> ;  and  the  reckoning 
bei::£r  made  arcordinsf  to  mv  bdv  Ivy's  ciiinlltv, 
was  made  so  hii^h,  thai  it  paid  oti'thu  luort- 
cracrc  :  hut  she  hHs  the  deed  stil'-  - 

A.  C.  J.  But  what  say  you  u  the  doi'dit 
•JS 
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mlc,  and  my  friend  Sutton^l  notes  out  of  the 
lease  ;  and'tbn  debt  of  96L  and  4/.  I>ut  a  little 
be€9n:  acknowfed^ired  by  my  lady  Ivy — 

Sol.  Gen,  My  lord,  io 'answer  to  that,  we 
■ay,  be  bus  been  pleased  to  give  it  a  fpreat  deal 
of  garniture ;  and  as  he  is  master  of  the  ocra- 
nouies,  to  adotn  the  story  with  abimdauce  of 
iounsbes  of  his  own  kindness  and  intertsU^* 

JL.  C  J.  Mr.  Solicitor,  you  are  not  to  judsre 
of  that,  whether  it  be  flourish  only  or  snb- 
itance ;  the  court  and  the  jury  are  the  jud^res 
of  that,  and  truly  I  think  it  very  maUTial  to  the 
cause ;  I  assare  vou  I  do ;  let  the  dirt  be  taken 
off  as  it  can,  it  stTcks  very  much  ;  I  must  speak 
my  luind. 

Soi.  Gen.  When  I  am  over-ndcd,  I  ac- 
q«ieace  in  the  judgment  of  the  court. 

L.C.J.  Pray,  Sir,  apply  your«ilf  to  answer 
the  evidence. 

Sol.  Gen.  So  1  do,  m^r  lord,  as  well  as  I  can. 
The  next  witness  is  this  gentlewoman,  Mrs. 
Buflfett ;  she  swears,  that  she  saw  her  husband, 
Mr.  Duffett,  counterfeit  many  deeds  she  d<ies 
aol  particularize  them :  and  here  hare  been 
likewise  several  letters  read,  that  did  import  a 
transactioo  and  correspondence  between  my 
lady  Ivy  and  him. 


Sol.  Gen.  But  pray,  my  lor^,  give  me  leavo 
to  apply  it  to  the  obyectiob  here  made  io  oor 
case,  to  tlie  credit  of  onr  deeds.  Thry  say  it  is 
suspicious,  because  my  Ikdy  Itv  used  to  foivo 
deeds;  and  particuhm  Duffett*,  they  say,  did 
once  forge  for  her  CHorer's  lease.  Now  *to 
answer  that,  we  come  to  shew  that  my  hidj 
fry  di<l  not  forge  Glover's  lease ;  but  thero 
was  indeed  an  art  used  to  persuade  Doffett  to 
swear  it  forged,  when  indeed  it  was  not ;  for 
which  trick  Johnson,  that  %ras  the  agent,  or 
instrument,  was  convicted  ;  and  thatoonTictioo 
is,  1  tlnnk,  a  good  evidence  that  it  was  not 
fbrged.  • 

Z.  C.  J.  None  in  the  vrorld,  Mr.  SoKdlor  ; 
and  that  from  the  very  rridcnce  that  has  beeii 
given  in  this  cau^e  this  day :  for  it  is  plain,  if 
you  will  belia\-e  this  woman,  (and  I  yet  see  no 
cause  to  the  contrary)  that  she  was  coming 
into  the  court  to  have  sworn  the  truth,  which 
would  have  perhaps  cleared  Johnson ;  biit  my 
lady  Ivy  would  needs  keep  her  away.  Now  if 
Duffett  were  so  great  a  rogue  as  to  forge,  Im 
would  not  stick  to  sw  car,  to  |>rotect  that  Affvnry : 
and  then  how  easy  a  thing  was  it,  had  John-* 
son  been  the  ^^trst  saint  in  the  world,  to  havo 
got  him  convicted -upon  what  Duffett  came  to 


L.  C.  J.  Pray,  Mr.  Solicitor,  reinotnbiMr  she    swear  against  him ;  though,  had  she  come  then 

-      «U^   ..A...   *Ua4     I,«A&»  A^tfelAllrkliPd       >>t«<l     llltt*  in         I'^.tAUf*     n<<M(U     IkAH^    AMIkAAWA.1    AMA    »*tfvt     *«     all 


iwears  she  saw  that  lease  of  Salkhiirs,  and  tliat 
calkid  Glorer*s  lease. 

Sol,  Gen.  My  loihl,  this  witness  that  shears 
this,  is  not  only  a  person  unlit  to  be  believed, 
Imt  if  oontradictea  bv  a  record ;  and  for  that, 
my  lord,  it  stands  tnut :  Mr.  Johnson,  as  is 
won  known,  had  his  trial  for  the  matter  about 
which  she  now  swears :  for  Mr.  Johnson,  on 
the  behalf  of  alderman  Irefon,  undertook  to  |)ay 
500/.*  to  Mr.  Duffett,  to  procure  t^mcbody  to 
■wear  the  deed,  called  dlover*s  lease,  to  be 
ihmd.  Upon  this  there  was  an  Information 
czmbited  in  this  court  against  Mr.  Johnson, 
Ibr  subornation  ;  and  uuon  full  evidence  John- 
•OD  was  convicted  for  his  endeavour.  And  the 
reoord  of  that  conviction  we  have  here,  and  de« 
•re  to  have  produced  and  rend. 

X.  C.  J,  And  I  tell  you,  Mr.  Solicitor,  that  is 
M  evidence  in  this  case. 

Sol.  Gen.  Why,  pray,  good  my  lord,  did  not 
iSbiey  here  JBst  now  swear lier  P 

L.C.  J.  But  the  information  put  in  by  Mr. 
Attorney  Noy,  pray,  remember,  was  not  suf- 
Ibred  to  bcread,  oecausenot  against  any  of  the 
forties,  bat  thini  persons. 

*  Romr  North  says,  "  The  lady  prose- 
tuted  Johnaoo  Ibr  this  subornation  l»y  infor- 
mation in  the  King's-bench,  and  the  cause  ^-as 
tried  before  Pfembertoo.  It  appeared  th.it 
Johnson  had  no  concern  or  words  out  by  way 
of  advice  to  his  client ;  but  he  was  borne  do«%n 
aod  convict ;  at  which  the  fellow  took  despair 
and  died.  It  was  thought  his  measure  was 
tery  hard  and  cruel :  and  that  some  mighty 
foint  of  interest  in  her  ladyship's  law  suits  dc- 
oendod  upon  this  man's  safiering."  Life  of 
Lord  Ke^er  Guilford,  vol,  S,  p.  123,  8vo.  cd. 

ifiaoo^ 


in,  Duffett  would  have  appeared  one  not  at  all 
fit  to  lie  credited. 

Sol,  Gen.  My  lord,  I  have  then  one  thto^ 
more  to  offer ;  I  cannot  tell  indeed  whether  ii 
be  material,  for  it  seems  I  have  been  so  «n- 
happy  as  to  offer  some  things  tliat  have  nof. 
been  thouglit  material.  ' 

£.  C.  J.  You  have  so  indeed,  Mr.  Solicitor,  I 
must  speak  the  truth ;  there  have  been  several 
things  offered  as  evidence,  which,  in  another 
cause  and  place,  would  not,  I  am  sure,  have 
been  offerca. 

Sd.  Gen.  My  lord,  I  submit  what  I  offer 
fur  niv  client  to  the  judgment  of  the  court. 
But  tLat  which  I  would  say  now,  is  this :  Wf 
have  here  the  husband's  oath  concerning  this 
matter,  that  this  woman  who  now  takes  u^ion 
her  to  swear  these  forgeries  and  things,  told 
him  she  could  have  500/.  if  she  woiila  swear 
against  my  lady  Ivy. 

L.  C.  /.  Is  tnat  evidence  against  the  wife? 

Sol.Gtn,  He  is  now  dead,  it  seems;  but  hero 
is  bis  oath. 

L.  C.  J.  Pray,  consider  with  yourself,  could 
the  husband  have  been  a  witness  against  tbo 
wife  about  what  she  told  him  upon  an  infor- 
mation  for  that  offenco  of  subornation  ? 

Sol.  Gen,  No,  my  lord,  I  think  not. 

L.  C.  J.  C'ould  the  wife  be  an  evidence 
against  the  husband  for  the  forgery  ? 

Sol.  Gen,  No,  my  lord,  she  could  not ;  and 
yet  she  swears  it  upon  him  here. 

L,  C.  J.  That  is  not  against  him,  man ;  he 
is  out  of  the  case,  but  against  my  lady  Ivy ; 
and  how  can  the  oath  of  the  husband  be  evi- 
dence here? 

AtL  Gen,  Cryer,  call  Mr.  Cibson,  to  give  an 
aoooont  of  this  gentlewoniaQ. 

Sol,  Gtffi.  Suppoie^  my  kNrd»  that  both  hrm- 


■  I        •  .    ■» 
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fwoA  And  wife  were  brought  as  evidcooe 
agaiDBi  my  laxly  Ivv,  were  tbat  good  ? 

X.  C.  J,  Certauily  that  were  very  good. 

Sol.  Gen,  Why  tnen,  my  lord,  one  of  them 
says,  that  she  saw  auch  and  such  things  douc 
by  lady  Ivy,  and  by  him  for  iicr ;  and  the 
other  says,  such  things  were  not  dune,  but  she 
confusacd  she  could  nave  500/.  to  swear  they 
were  done:  shall  not  this  evidence  be  admitted 
Co  contradict  the  other  P 

X.  C.  /.  Why,  i^ood  Lord !  gentlemen,  is 
the  plulosophy  of  this  so  witty,  that  it  ne^  be 
so  confidently  urged  ?  is  it  good  It^ir,  that  be- 
cause they  Iwth  were  gooa  witnesses  against 
my  lad^  I%y,  therefore  either  of  them  is  a 
good  witness  against  the  other  ?  shall  the  hus- 
band's oath  be  read  against  the  nife,  to  fix  a 
crime  upon  her?-  snre  you  do  not  intend  this 
shall  pass  for  ar^mcnt,  but  to  spend  time. 

Cryer.  Here  is  Gibson  now,  Sur. 

Att.  Cen.  Swear  him  (which  was  done). 

SoL  Gen,  We  are  not  now,  my  lord,  exa- 
mining what  Dufiett  swore  about  forgery  or  not 
foT]gery  ;  but  is  not  this  confession  of  h^rs  an 
ungument  against  the  credit  of  her  testimony. 


who  now  savsj  she  saw  my  lady  Ivy  do  so  and 
so,  whan  ne  has  confessed  she  could  have 
aoney  to  swear  sigaibst  my  lady  Ivy. 

L.  C.  J.  But  Mr.  Solicitor,  if  vou  will  not 
at>preheiid  the  question,  I  cannot  neln  it ;  is  it 
not  the  husband  that  swears  against  Uie  wife  ? 

Ait.  Gen,  Do  you  know  tluit  gentlewoman 
there,  Gibson  ? — Uihwn,  I  have  heard  of  her. 

L,  C,J,  Nay,  be  not  angry,  3Ir.  Solicitor ; 
for  if  you  be,  we  cannot  help  that  neither.  The 
law  is  the  law  for  you  as  well  as  me. 

Sol.  Gen,  My  lord,  I  must  take  the  rule 
from  you  now. 

X.  C.  J.  And  so  you  shall.  Sir,  from  the 
court,  as  long  as  I  sit  here ;  and  so.  shall  every 
body  else,  by  the  grace  of  God.  I  assure  you 
I  care  not  whether  it  please  or  displease ;  we 
most  not  have  our  time  taken  up  with  iniiier- 
tinent  things ;  for  I  must  say,  tbere  have  been 
as  many  offered  in  tliis  cause  to-day,  as  ever 
were  in  any  cause  that  ever  I  heard  ;  and  if 
all  be  not  as  some  would  have  it,  then  they 
must  be  in  passion  presently.  The  court  gives 
all  due  respects,  and  expects  them. 

Att.  Cen.  HaTcyou  any  acquaintance  with 
that  woman? 

GiUon.   I  have  seen  her  a  great  while  atro. 

Att.Gen.  What  do  you  know  of  her?  What 
reputation  is  she  of? 

Gibson,  I  know  uothini;  of  her  reputation ; 
1  know  slie  was  Mr.  Dufiett's  wife. 

L,  C.  J,  And  so  do  we,  she  tells  us  so : 
what  th^  ? 

Gibton.  I  have  seen  her  a-bed  with  Mr. 
Frogniorton,  and  she  told  me  she  had  then  a 
friMrin  her  belly. 

Mr.  Williamt,  It  seems  then  by  having  this 
gentleman  so  ready,  they  were  aware  of  this 
too :  I  suppose  Mr.  Neale  bragged  of  this  too, 
or  else  the  guilty  oonscienoe  yut  them  upon 
preparinff  tor  iL  But  yet  I  thmk  they  do  as 
UP  great  oarm  ly  it 


Alt,  Gen,  You  will  give  our  evidence  aa 
answer  I  suppose  by  and  bye :  but  we  will 
go  on  to  the  rest  of  yours^  As  to  the  hill  and 
answer  in  tlie  year  1699,  in  thfkt  of  John  Step- 
kins,  it  is  said,  h*  makes  the  bounds  eastwara 
to  be  Fox's- lane ;  biit  it  is  plain,  he  that  gives 
in  that  answer  was  not  acqjuainted  with  the 
transactions  of  (he  estate  betore  his  own  tioMu 
And  if  you  consider  the  time  of  that  answer, 
there  was  near  fourscore  years' then  past  sinoa 
the  lease  made,  aud  so  long  it  had  been  out  of 
the  family,  rcnileriug  a  pepper-oom  rent ;  and 
so  the  profitable  interest  was  only  the  fouf 
seres  stirrendered  to  him  by  the  tenant,  before 
the  licence  to  aliene ;  ^nd  it  appears  not  thai 
he  had  any  notice  of  the  reversion.  But  I  ob- 
serve in  the  answer  there  is  one  passage  re« 
markable ;  that  there  was  a  way,  time  out  of 
mind,  that  did  part  this  land,  and  that  which 
w as  reputed  the  dean  and  chapter'^  land.  Now 
that  doth  not  tie  it  up  to  make  Fox's-lane  that 
same  way,  but  only  says  generally,  there  was 
an  old  way,  which  must  M^  understood  of  tba 
way  down  from  Cock-hill  to  Bell-wharf:  sa 
that  I  take  it,  that  this  is  no  conclusion  upon 
us.  Nor  upon  the  same  ground  is  that  lease 
mailc  13  Jacobi,  by  John  Stepkilll^  where  ha 
abutts  his  land  upon  that  waU  which  is  caUad 
Wall -marsh- waif,  and  covenants  to  have  the 
rent  increased,  if  any  thing  beyond  that  be  re- 
covered ;  for  there  was  near  threescore  yeara 
to  come  then  of  this  lease,  and  he  had  no  pre* 
fence  of  title  to  contest  it  at  that  time;  andae 
the  verdicts  are  all  answered  that  way,  the 
lease  expired  not  till  the  year  1680. 

SoL  Gen,  Then,  my  lord,  ftr  the  surrey 
that  they  produce  of  tlie  late  times,  by  tM 
f»rder  (»f  the  committee  of  parliament  for  sate' 
of  churcli-  lands,  how  that  should  give  a  title^ 
I  do  not  understand.  It  b  the  first  time  I  ever 
heard  of  a  particular  of  dean  and  chapter's 
lands  to  be  an  evidence,  when  at  that  time  there 
was  no  dean  and  chapter.  But  tliat  which  is 
a  clear  answer  to  it  is  this :  Winterburn,  whe 
had  the  lease  from  the  Church,  did  also  claim 
under  Marcellus  Hall,  who  had  a  lease  for 
ninety  years :  that  in  time  expired  in  the^eav 
1610.  That  interest  bdng  tnen  determined, 
he  f  eta  these  put  into  the  survey  (which  it  wea 
his  mterest  to  do)  as  the  inheritance  of  the 
church,  which  would  gain  him  a  fiee- simple 
upon  his  purchase,  he  concealing  the  long 
lease,  and  they  being  so  long  in  possession  ; 
whciias  otherwise  he  could  only  have  an  estate 
for  years :  and  it  appears  all  the  deeds  were  ia 
his  custody  at  that  time.  For  the  other  wit- 
nesses that  speak  to  the  wall,  that  we  musi 
leave  to  the  jury's  consideration,  upon  the  ba- 
lance of  the  evidence.  For,  with  submission, 
my  lord,  taking  tlie  evidence  as  it  stands  to- 
gether, if*  tliat  lease  of  Marcellus  Hall  be  a 
good  lease,  these  several  conveyances  we  pro- 
duce are  supported,  and  do  explain  that :  He 
surrenders  four  acres,  which  are  the  lands  that 
are  afterwards  conveyed  to  Fox,  which  is  men- 
tioned in  the  deed  of  his  surrender  to  be  the 
green  Hilly-bank,  and  that  was  the  boondary  of 
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the  four  acres ;  but  wliat  bccomini  of  the  other  [  first  tliat  this  n  as  all  aloogMyoyed  uftdcr  the 
■even  arrwi  and  an  half;  ihoy  ha\>  gifen  no  '  "  ' 
account  nf  it  bitlierto.  But  sun-ly,  my  lonl, 
.upon  that  first  sun'cy,  I  take  it^  there  is  a 
itmn«'-  o\i(lfiiccmiiciirriu)»'  wilh  (uir  assertion : 
Furtn  it  saitli.  the  snutii  biiiiii'l:iry  ol'tlu'  il  \\\\ 
tiyu<h(««  is  \Vnf!-iu:rsh.     N  »*/,  i!i  ii.  .1  Mi 

s'.  !iii«iit  10  maintain  hit  title, 
...1  .  !f.||r  ihe  oripnal ;  ami  io 


be  k:  V.'n  \iCr<"s  in  t:«»  t'ii'*\:inl  1;irr.  \'.i*  in'  *, 


!>.: 


charrh  of  PuuPs  leases.     Kuowlea,  who  for- 
merly (lid  receive  the  rents  of  the  Ter3r  thing  in 
ftui'niion,  till  (16T7)«  before  this  question,  sa\f, 
in  iii^  trstiiiit.ny,  he  received  them  in  theri|;ht, 
:m:  !  •:•  tlif  Ih  h'lilfor  Mr.  Neale,  who  claims  by 
'  li .:  .(■  i'*!  'iM  ;!i.-  iliMii  of  St.  Paurs. 
■1  I  ■•  > 
just   rraf-Iifth   up  t'»  i 'ttcU-liifi :    tupl  ;iil   ilii-    luiiilr;  > 

other  biiimtts  ptiL.nU  roui-iir  \«ith  oiii<:  aiul  p'-itti  >>t  li^rc,  *•  il.ii.  tUcy  say  that  one  dean 
tfpon  the  |H'nis-ii  of  tin-  s*irvty,  \iliirti  it  is  (.'•>!.(!  iiiaii«  a  iiu- <iithi>  lurnU  in  i|..<-suon,  for 
consf  lited  lu  i.n  b«)th  sidtr^  the  Jury  sliill  lia\t.'  l.'i  y«-ir>.  Aii.1  to  [irfire  this,  a  tn^ok  is  pro^ 
with  tlirm.  I  biUvi*  they  uill  tie 'Kitisiicd  our  diioil  in  y.Mi,  uluriin  there  is  a  short  t-ntry 
bounds  uiid  tha:  a:^n-LV.  *I  piin  the  ulmU*  e\i-  ;  m.id*',  u]iirlii;;kox  iio  u.itire  at  all  of  any  thira^ 
dcnrc  I  snhinit  it  lor  the  dtlfiuliiuc.  We  li;oe  more,  liiit  that  iIhtc  was  surh  a  lease  of  a  mill 
done,  my  loiti.  in  Sliadndl,  \«itli  ilie    aji|iurtciiancesi.      But 

Att.  (it  v..  Only  I  uould  ask  Mr.  Sutton  a  upon  tiit  ir  piiKluriiii;  ilmt  »ritin^,  it  is  found 
<iucstinii ;  ulieTiiJr  the  hill  mid  answer  iirm*  ti»  be  a  p.tpei*  writing;  aod  there  was  an  objec- 
l^^i^rc  in  evideiK  i>,  \ii-i-i'  nut  ^itcn  in  eiidrnce  timi,  aad  a  n'-utcrial  one,  niadv'  u[>on  the  face  of 
at  the  last  trial  f—Siiti,tu.  Ves,  it  was.  i  the  tliinir  il^'  If:  for  there  were  tuo  places  that 

Att.  Gen.  And  ^rt  the  vt-nlirt  went  for  us  •  seenx  d  to  hi*  suspicious,  as  made  directly  to 
then,  as  J  Ihuic  it  uill  now.  j  humour  an  t  videnoe  of  such  a  lease  in  5  II.  8. 

L,C.J.    Have  you  all  done,  (i^entlemcn  T  I  lu^in^  Dr.  Collet's  name  inserted,  whohap- 


Will  you  say  any  thinj;^  for  the  plaintiff? 

Mr.  Wiliiums'  No.  iny  loi-d,  we  \nll  have 
it  to  your  lonlslnp  untl  tlu*  jury. 

L.  C,  J.  Then,  {;;eiitlem«'n  ol'  the  jurv,  tliij* 
erideiire  has  ht^n  very  lon<^:  I  think  tin-  trial 
has  held  U)f  as  U>ii<^  us  any  r.ins<*  that  c%'cr  hap- 
pened in  Westminster-hall,  of  this  natnn^;  I 


pened  to  b<'  dean  of  I^anl's  at  that  time, 
H herios  Nou ell  was  ori<,riua]ly  tlie  name  that 
was  set  there,  uiih  the  same  hand  that  the 
other  pnrt  of  the  writing  was.  Thereupon  it 
caiue  to  be  entjuiretl  into,  how  it  came  to  paw 
that  No  weirs  name  was  struck  out  and  CoUet*« 
put  in  ?    That  sreoied  to  in^nuato,  as  if  this 


mean,  e\i%*pt  one,  these  mnn\  yenrs.     I  tlilnk  |  was  contrived  on  piir{»ose  to  shoar  up  an  eri- 
we  meet  with  hut  one  in  all  uur  iMtoks,  that  j  denr>^,  and  humour  the  time.     For  it  could  not 


held  near  so  long":  That  indi'«<l  was  rather 
•omethingf  lonsjcr,  the  famous  cause  of  Coh, 
in  this  court ;  hut  U'sidt^s  that,  I  ne\er  heanl 
of  a  eau'ie  of  t^is  lrn;flh  lieleie. 

1)ur,  gfentleincn,  ii  la  a  eaiise  of  value,  and  a 
rmisc  of  vj"ri.»at  wi.ii;lii  and  eonsidcTalion :  if 
hath  di'|;eiided  in  the  eviiirnee  of  it  upon  ahini- 
ilanee  of  circumstance!*,  .so  that  it  mki\  In*,  im- 
possilde  lor  me  to  remember  ail  the  evidrnec 
that  haih  l»een  pvcir.  But  as  near  as  I  can, 
I  will  riive  you  what  assistaiu^cr  1  am  able,  in 
recolliM'ting;  what  has  l»cen  said  on  both  siiies. 
Some  of   you    I   have  obseriLtl   have  taken 


be  imagined  that  Nowell  should  come  to  be 
dean  ulitn  that  lease  was  made,  who  was  not 
denu  till  so  long  after,  in  queen  Elizabeth 'a 
tinte.  a«>-  I  take  it.  Now  had  this  objection 
met  uiih  this  hook  alone,  it  would  have  made 
the  e\ideiK'o  lame,  and  they  wouM  have  been 
tlioii:{ht  to  have  srt  nn  ill  letr  forwards.  But 
til  t.ike  off  that,  they  come  alter  and  shew  a 
pureliiiient  s(  roll,  wliii-h  takes  notice  likewise 
ofsueh  a  leasi*:  nnd  ihcirKHccr,  Speucer,  sa\s 
he  Ik:s  si:en  thai  serrdl  many  yiai's,  and  mi' it 
could  not  he  a  new  thinjj;  lor  this  pur|K>se :  it  Ls 
an  old  rental,  or  some  such  thin;r  •  in  time,  in 


a  Tiew  ol'  the  iiiaitcr,  liuio   can  1k>  thouj^ht  I  j  they  g;i\e  as  an  answer  to  that  objection.     It 
can  make  it  by  any  dii\ cti.^:!  of  mine.  j  mif^ht  be  a  mistake  as  to  the  name,  but  this 

The  fjucstion  in  slion  if.    Whether  se«  en  .  will  shew  that  it  was  uot  a  contrived  matter  for 
acr(*s  and  a  half  of  land,  xmw  hnilt  upon  to  a  '  this  purpose. 

Tery  j^'at  value,  as  the  uiincsses  say,  2,000/.  {  The  next  piece  of  evidence  they  {|^  to,  is  5 
a  year  l\  in;^  on  the  €*asr  side  of  ilie  lane,  that  is  |  £.  0.  and  fur  that  time  they  come  aiid  produce 
called  by  the  name  of  Fox*s-Ianr,  l>et\uxt  iliat  I  leases,  those  that  arc  at  least  in  law  ^fvideoees 
and  the  mill,  called  Uat6lid'-mill,  l>e  part  of  the  •  of  leases  ;  and  those  are  the  church  books, 
marsh  that  fonnerly  l>eion<^ed  to  the  family  of  ;  ancient  books  that  have  been  always  read  and 
the  Steftkitiji's  .^  or  ^ihethrr  or  no  that  be  not  allowed  lor  evidence.  And  thereby  they  shew 
part  of  the  dean  and  chanter  of  IViul's  inlie-  j  that  one  Dr.  Ma^,  then  dean  ot  St.  Paul's,  ' 
ritance?  If  it  helon<;  to  \\iv  dean  and  chapter  :  r'lz.  'iS  Feb.  5  Ld.  6.  cUd  lett  the  lands  in 
of  I'anrs,  then  the  issue  is  with  the  lessor  of  I  question  to  Joan  Hall  and  Marcellus  Hall; 
the  plain:  ifl':  hut  if  it  be  the  inheritance  of  the  |  and  he  lett  it  as  the  dean  and  chapter  of  Paol's 
8te]>kins*s  ;  and  {»art  of  the  marsh-land,  and  ■  lands,  for  45  years,  at  the  rent  of  lU/.  a-year. 
was  so  according  to  the  ancient  boundaries,  \      Then  they  tell  you  in  the  2d  and  3d  of  Phil. 


tlien  the  issue  is  with  the  defendant. 
The  plaiiitifi*  comes  aud  shews  ibr  his  title, 


and  Mar.  10  Dec.  one  dean  Fecknam  takes  no* 
tice  of  the  fbnner  leases,  and  letts  it  to  Mtr« 
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cellas  Hall,  and  that  is  for  90  yean ;  wherein  <  Tliat  act  of  narliaioent  is  produced,  and  it  ia 
there  is  the  old  rent  taken  notice  of,  aad  some  I  there  said  to  be  130  acres, 
iucreaae  made ;  and  there  is  in  that  lease  a  oo-  {  Now  you  are  to  take  notice  of  the  boundaries 
Ycnant  to  repair  tlie  mill,  and  that  has  given  a  |  of  this  marslv-laud,  as  makinj^  the  state  of  thia 
rise  to  sometnini;  that  makes  part  of  the  present  question.  The  act  of  parliament  bounds  the 
ijuc-stiou,  which  tiicy  that  are  for  the  defendant,  marsh  upon  tlie  Hermitage,  or  such  a  mill 
call  a  licence  to  remove  the  mill.  You,  gen- 
tlemen, will  have  the  deeds  with  you,  and  are 
to  judge  of  them. 

The  Icaties  from  5  H.  8.  to  this  dean  Frck- 
nam  are  only  leases  made  for  years ;  and  by 
reason  of  these  leases  for  yeai-s,  and  the  long 
lease  which  they  pretend  to,  the  defendant's 


called Grash- mill,  upon  the  West.  It  is  bounded 
on  Uie  high-way  leodingto  RatclifT,  on  the 
Nortli,  which  is  called  Ratcliif  hij^h-way  to 
this  day  :  it  is  bounded  to  the  river  Thames  on 
the  <South ;  and  it  is  bounded  upon  the  town 
of  Uatcliif  towards  the  East. 
Afterwards,  iu'II.  mh*s  time,  comes  in  Richard 
counsel  insist  upon  it^  that  Uiey  could  not  be  Hill,  who  was  owner  of  some  part  of  this  marsh 
let  in  to  controvert  the  plaintiff's  title;  for  the  (Vanderdelfs  moiety,)  and  he  in  time,  23  H. 
last  lease  for  128  years,  from  Stepkins  to  Hall,  i  8,  became  indebted  to  one  Salvage  and  another^ 
expired  in  time  but  in  the  year  1680.  I  and  there  he  comes  and  acknowledges  a  statuta 

Now  say  the  plaintifl'^s  counsel,  (and  they  !  to  them  for  their  debt.  And  (because  I  would 
produce  that  which  is  verv  material  in  the  case)  |  Imve  you  have  all  things  before  your  view  that 
^  Aug.  1636,  this  was  then  lett  to  one  Mury  j  were  done  at  one  time)  in  the  same  year  thert 
More,  the  relict  of  one  Adrian  More,  formerly  .  is  a  mortgage  niadc  of  the  lands  of  Richard 
the  assignee  of  the  lease  that  came  from  ilean  ,  Hill,  (among  which,  they  tor  the  defendant  ap- 
Fccknam  lo  Marcellus  Hall.  And  there,  in-  .  preheud,  are  comprized  the  lands  in  question, 
stead  of  continuing  it  a  lease  for  years,  he  letts  as  marsh- land,  to  Salvago,  for  the  payment  of 
to  Mary  More,  in  consideration  of  the  former  their  muuey)  and  in  that  morttfag^  the  samd 
leases,  and  turns  it  into  an  estate  for  three  •  words  are  maile  Use  of  for  the  boundaries,  mm 
lives.  So  far  then  was  the  dean  of  PauPs  from  !  are  in  the  drain!  jg  act.  This,  to  derive  their 
apprehending  himself  to  be  but  lessee  for  years,  i  title,  they  uroduce  to  shew,  that  there  was  suob 

~  '       an  ownership,  and  such  a  mortgage. 


that  he  takes  upon  him  to  create  freeholds, 
which  only  he  that  has  the  inheritance  can  do. 
They  go  on  further,  and  tell  you,  that  in 
1640,  the  same  dean  of  St.  Paurs,  she  having 
■old  her  interest  to  one  Whitwick  and  Winter- 
bum,  there  is  a  new  estate  made  to  them  for 
three  Uvea.  Tticse  continue  in  possession  under 
tbat  lease,  till  Mr.  Neale  purchased  in  their  in- 
terest :  and  his  grace  of  Canterbury,  tlien  dean 
Bancroft,  he  made  another  lease  to  the  said  Mr. 
Meale  for  three  lives ;  and  there  is  a  great  in  • 
crease  of  rent,  80/.  during  the  life  of  one  of  the 


Then  they  tell  you,  that  in  37  H.  8,  tfaa 
same  Richanl  Ilill,  he  ^^oes  and  divides  MM 
part  of  these  lands,  that  is  to  say,  eleven  acna 
and  an  half,  and  that  he  conveys  away  by 
lease  for  34  years  to  Marcelliis  Hall ;  whom 
I  name  the  mere  particularly,  because  it  it  • 
name  that  has  been  much  canvassed,  and  tfivea 
a  countenance  to'  the  title  on  both  sides.  Aow . 
in  that  deed,  whereby  this  is  thus  conveyed  to 
Marcellus  Hall,  there  is  no  notice  taken  par- 
ticularly of  the  eastern  boundary  to  be  the  mill. 


former  surviving  lives,  and  then  to  100/.  Then  |  or  the  mill- bank,  or  the  hilly -bank.  Now,  say 
comes  the  lease  made  to  the  now  lessors  of  the  j  they,  the  mill  was  just  upon  the  point,  hard  by 
plaintiff,  by  this  reverend  divine  that  is  here,  ,  that  place  tliat  is  called  now  by  the  name  of 
)iow  Dr.  Still ingfleet,  the  present  dean  of  St.  I  Cock-hill ;  and  so  that  boundary  doth  take  in 
Paul's,  at  yeariy  240/.  And  this  is  the  sub-  the  thing  in  question,  the  seven  acres  and  a  half, 
stance  of  tHe  evidence  iirst  given  by  the  plain-  I  because  that  deed  takes  notice  of  the  mill,  hilly- 
tiff,  for  his  title  which  is  uurlemeath  that  last  bank,  or  way. 
lease  of  dean  Stillingfleet,  which  they  say  is  a        In  the  next  place  they  offer  you  this  for  e? i- 

Eiod  title :  and  in  case  it  doth  appear  that  the  dence,  that  in  6  £d.  6,  the  same  Richard  Hill, 
ads  are  the  inheritance  of  the  dean  of  Paul's,  j  for  130/.  sells  his  land  to  Thomas  Stepkms. 
it  is  not  controverted  by  the  defendants,  but  |  And  when  it  comes  to  convey  the  inheritance  to 
that  the  plaintiff  must  have  a  verdict  for  him.    i  him,  it  is  laid  to  be  under  the  same  boundaries 

Bnt  say  they  which  are  for  the  defendants,  {  as  are  mentioned  there,  bounded  on  the  hilly- 
this  is  not  their  inheritanoc,  but  the  defendant's :  !  bank  or  mill-bank,  eastward.  Now,  say  they, 
and  to  prove  their  objection,  they  pnMluce  j  that  sheweth  plainly,  that  still  the  mill  was  the 
i^bundance  of  deeds,  of  which,  as  well  as  I  can,  '  thing  that  was  intended  to  be  the  boundary  ; 
I  will  give  you  a  punctnal  and  particular  ac-  •  and  there  bein^  seven  acres  and  an  half  of  land 
count.  For  with  all  the  faith  and  fidelity  I  can,  '  between  the  mdl  and  the  western  bounds,  these 
I  will  give  you  the  substance  of  what  has  been  !  seven  acres  cannot  be  construed  to  extend  to  a 
said  on  both  sides.  I  mill  with  the  appurtiiuances,  but  rather  it  is  to 

First,  It  is  not  to  be  doubted,  for  it  is  beyond  bound  upon  the  mill  and  include  the  landi, 
all  contradiction  plain,  there  were  130  acres  of  than  to  have  the  lands  go  with  the  mill, 
marsh-lands,  lands  covere<l  with  water,  which  j  They  proceed  further  and  say,  that  Thomas 
one  Vanderdelf,  a  Dutchman,  undci-took  to  |  Stepkins,  the  same  year,  did  tor  50/.  lett  this 
drain,  and  .had  an  act  of  parliament  made,  ;  to  Marcellus  Hall,  for  128  years,  at  a  pepper- 
anuo  27  H.  8.  to  encourage  him  fur  his  en-  :  com  rent,  which  lease  cxpiredbutin  1680,  and 
deavours  to  drain  it,  giving  him  the  on«  half,    till  now  we  could  not  coue  to  litigate  that 
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matter,  Bectnse  he  had  nwde  ioch  ■  let§e. 
Bui  thrn  I  am  tn  take  nncjce  by  the  way, 
and  M  uiKC  \oa  info  (he  hanpain ;  there  is  an- 
other buamiary  made  there,  ahutting  on  the 
well  there.  calKil  Hhadwell,  aiid  the  way  lead- 
ing trotn  Shi'lnt'll  In  the  Lynches. 

After  tljis  thf'V  onnio  to  tt-ll  voii  fiirtber,  that 
Marccllus  Ha!f.?J  IWc.  'Jaiid'3  Phil  am!  Mar. 
leu  a  k^asT  t^  Cartt^r,  and  that  uih  fjr  iO 
vean.  \'»w  y'>u  are  tn  t^ke  notirr-.  that  in  tliib 
lease  of C'artir'tt.thf'rp  is  ntiticc  taken  nfa  luifl, 
and  alxnii  an  acre  ul'  laud  thufi-iiotii  iirloii;;inif . 
very  raretuUj'  pui  in  ;  niid  tliai,  5ay  tlir-y, 
shtWlh  that  your  boundary  i''>ii!d  doi  exk-nd 
to  so  much  *s  %e\Qn  acre?. 

Anil  10  back  that  ev  iik'nor,  thev  vhew  rnu 
a  certain  survey,  talccu  in  -Quevii  Eli/abt  ih'b 
time,  concerning  the  manor  of  Stepney,  w  hich 
you  are  by  cun»ent  lo  have  with  you  :*and  yon 
will  do  well  lo  consider  it  well  in  vour  perusal 
efit. 

And  now  comes  ilir  main  deed.  Sjy  the 
deFcndant's  counsel,  n  falU  out  tliat  vuu  are 
hot  lenee  under  ^larcr-Ilus  Hall,  wlio  was 
lessee  under  us,  and  k as  nbrt^i^l  in  a  ]»anicii- 
I0  corenant,  that  he  fihould  not  lett  any  part 
of  this  lantS  without  the  licence  of  uur  ancestor 
Stepkins,  who  made  him  such  a  longf  lea.>e. 
But  it  happened  be  had  a  mind  to  lett  some 
part  of  this  land  to  the  dean  of  Paulas,  from 
whom  he  bad  a  lease  of  the  mfll.  And  accord- 
nvly  be  bad  a  licence  from  isStepkini  10  to  do ; 
Mich  ny  they,  is  the  reason  why  they  come 
to  lay  clun  to  oar  land.  This  they  taJce  notice 
lb  be  in  time,  16  Nov.  S  and  3  Phil,  and  .Har. 
when  I  must  tell  you  by  the  way,  that  the  fim 
lease  pretended  by  them  to  be  made  to  Marcellus 
Han,  i^  the  long'  one,  6  Ed.  6,  by  Thomas 
Scepkins ;  so  that  Maroellus  Hall  fme  to  bi- 
kwee  under  the  dean  and  cliapter,  before  he 
had  any  authoritv  or  interest  from  Stepkins, 
nay  before  he  had  any  lease  froiii  Hill. 

Att.  Gen.  My  lord,  if  your  lordship  pleaacs 
lo  remember,  Slarcellus  Hall  did  tirvt  take  by 
kasc  from  Rich.  Hill,  in  97  H.  C. 

L,  C.  /.  Pkrdon  me,  Mr.  Attorney,  I  did 
■ot  mis*repeat  it ;  I  say  he  first  had  a  lea^ 
from  the  dean  and  cha|-.ter. 

Att.  Gen.  That  was  of  the  iiiill  only — 

X.  C.  J.  TliatiK  contested,  and  the  >er\  mst 
ofthe  question  ;  Mr.  Attorney,  hoyr  much  is 
oompreDeDded  in  that  lease  ?  ' 

But  to  ^  on  with  the  defendant's  cTidence. 
Then  in  >uv.  2  and  3  Phil,  and  Mar.  is  the 
deeil  to  Roper,  of  which  1  shall  bate  occasion 
lo  say  more  anon. 

In  5  and  6  Phil,  and  3Iar.  comes  Jasper  Hill 
the  son  of  Richard  Hill,  (the  first  owner  ofthe 
lanil,  and  that  entered  into  the  statute  to  Salva- 

S))  he  makes  a  conveyance  to  3IacheUne  Step- 
zis,  Thomas's  widow,  and  John  Stepkins,  his 
heir,  mother  and  son ;  upon  which,  afterwards 
there  is  a  surrender  made  by  Marctdlus  Hall  to 
John  Stepkins,  sou  and  heir  of  Thomas,  of  four 
acres ;  whidi  say  they  was  not  assigned  witli 
the  other  seveD  to  the  clean  of  F^*s. 
Tbeo  in  di  Elizabeth,  piutouit  to  the  con- 


veyance made  by  Jasper  Hill  to  the  Slepkaii's; 
there  is  a  fine  and  rerovenr  suffered :  and  4 
Kliaabcih.  a  deed  to  kad  the  utes  of  that  fiae 
which  arc  to  John  Slepkim  and  his  motbcri 
and  the  heirs  of  John.  Bnt  stiH,  m  atttbcsa 
deedsc  uid  conveyances,  there  is  nieatiou  madi 
ofthe  mill,  mill-bank,  or  hilly-bank,  or  hiUy- 
irty,  to  be  the  boundaries ; '  and  hkewiHi  of 
Shad  Wf  1 1. 

Atii-r  that,  they  prodnced  a  bond,  wbcron 
Spiuola  is  bound  to  Stepkins  to  take  off  tfce  Hbp 
tute  ruiered  in  in  31!  H.  8,  by  Ricliard  Hill. 

Then  1 1  Elizabeth,  tht^*  jiroduoe  a  cominit- 
sion  uf  sewers,  where  notice  is  taken  of  the  se- 
veral  land- holders  c»f  Wapping-manh,  i^ 
were  riabb?  tu  make  satisfactioD  for  any  want 
of  repairs  or  defects  in  the  marsh.  There  Ro- 
per is  taken  notice  of  as  a  tenant,  and  one  Janwf 
and  ScrpkmN  too:  ami  tbey  do  infer  ftmH 
hrntv,  that  Janie.'*  and  Roper's  land  is  part  of 
tlit^.  and  wa«k  under  Stepkins,  and  is  enioyed  to 
liiU  d.iy  unihr  the  title  of  the  Stepkins's. 

They  go  on  further,  and  tell  you,  that  15 
Eli/.  Mepkins  bccaiiDe  indebted  lo  the  cniwn, 
by  taking  a  teller's  debt  upon  him,  and  had  a 
minti  to  serurt*  the  debt,  and  therefore  coBvcya 
his  hod  to  tlic  then  treasurer,  attomey-general 
and  solicitor-  general,  to  secure  a  great  sum  af 
money ;  and  this  land  they  would  bare  lo  pan 
among  the  rest. 

AtterwanK  17  Eliz.  the  commianonen  «l 
again,  and  there  is  a  return  made  of  all  tboie 
tmit  were  land-holders,  the  same  named  be- 
fme. 

Then  7  Jacobi,  wa«  there  a  r^-grant  out  Of 
the  crown  made  to  Stepkins  of  all  his  land. 
Wherein,  generally  speaking,  the  bounds  of  the 
lands  bfJongiu'jf  to  S(epkin.s  are  called  the  >fill- 
bank,  .vc.  This  must,  say  they,  of  necessity 
take  in  the  lands  in  nnesstion,  otherw  ise  it  is  im- 
possible that  slioubi  lie  the  boundary.  And 
they  make  use  of  this  further  argiuuent:  Say 
thev,  ire  have  taken  a  sunrev  of  all  the  lands, 
those  in  question  and  the  other  marsh -lands, 
I'rom  Heruiita;2%'*doi'k,  alias  St.  Katherine*s, 
even  to  this  mill ;  and  il  doth  just  humour  tfai^ 
nuiulier  of  acres  in  the  act  for  draining  Wap- 
ping- marsh  ;  that  is  to  say,  it  makes  just  ISO 
acri'S.  All  w  hich,  tliey  say,  phunly  heloiigB  to 
the  Stti(tkins*s. 

They  then  come  to  examine  their  livut^  wit- 
nesses,' and  they  liave  produced  them  ui  this 
order  as  I  name  them :  tlieir  w  itncases  havo 
been  as  they  arc  in  my  paper.  One  Hughi| 
and  Sonieriv,  and  Holmes,  and  Barefoot,  and 
Cope,  and  holowcll.  And  the  substance  m 
what  they  say  is  this :  The  oM  woman,  Bare^ 
foot,  says,  she  has  known  the  place  in  questioa 
these  threescore  and  odd  years  ;  she  remem? 
bers  well  the  situation  of  it,  and  that  the  water 
drove  another  mill  first,  and  did  not  come  near 
to  Fox's-lane  by  a  quarter  of  a  mile,  but  nu 
more  to  the  north.  And  this  land,  she  lays, 
was  always  reckoned  to  be  Stepkins's,  and  ane 
neter  knew  any  one  bare  any  thing  to  do  thero 
but  they.  Ana  in  as  much  as  there  was  some 
discoum  oonccrniBf  •  wdlj  she  says,  shii 
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dutb  rememlier  tlwre  was  a  well  bctwceo  Fox'm- 
laite,  aud  tlie  mill,  and  that  was  half  a  mile  off 
PQx'&-iaiie,  and  was  called  Shadwell.  She 
remembers  it  so  well,  that  if  there  wei-e  as 
inauv  wells  as  there  are  panes  in  tlie  g^lass 
window  before  you,  that  was  the  rig:ht  well, 
«nd  there  was  no  otiier  wdl  called  Shadwdl, 
bat  that. 

'  Then  Hug^hs  tells  you,  he  remembered  the 
land  beture  it  was  built  upon ;  that  at  common 
ordinaiT  tides  the  water  used  to  come  up  to 
FoK*s-tane,  ami  at  hi^h  tides  over  it ;  but  the 
land  has  been  raised  much  higher  since  that. 

Then  Cope,  he  gfives  an  account  of  his  know- 
ing; it  abo?£  tln-ec  sci>re  years  a{n> ;  and  he  in 
(general  says,  he  did  not  know  how  far  west- 
ward the  water  went  that  drove  the  mill ;  but 
FoxVIane,  he  says,  was  the  way  from  north 
to  kouth,  westward  of  the  mill,  and  he  knew 
not  any  way  eastward  of  tlie  mill  but  Fox's- 
Itae ;  for  Cock-hill  is  eastward  of  the  mill. 
And  much  like  to  this  was  the  testimony  of  the 
other  Wltnesijcs ;  which  bcincf  done,  they  con- 
cluded with  the  evidence  of  the  surveyor  Hole- 
well,  about  the  adiueasurement.  And  this,  as 
1  remember,  or  can  recollect,  is  the  substiuice 
of  the  defendant's  evklence,  before  the  plaintifPs 
rqdy. 

And  then  as  to  that  which  was  offered  by  the 
defendants,  as  evidence  of  tlie  boundaries,  the 
pbntiffigive  this  answer;  and  it  is  that  which 
will  be  the  pinching  question  in  this  cause  to 
^11  et^ty:  Whetlier  or  no,  Mill-bank,  or 
MQI-hill,  or  the  Hilly- way,  or  whatsoever  else 
it  b  called  in  their  old  deeds,  be  not  that  which 
IS  DOW  called  Fox's-Iane. 

Say  they,  first,  by  your  onn  evidence,  (that 
■aope  ancient  survey  that  you  produced,  and 
which,  by  consent,  you  gentlemen  of  the  jury 
are  to  have  with  you)  there  is  notice  taken  of 
150  acres  that  belong  to  the  manh ;  there  is 
notice  taken  of  the  Lynches,  as  belonging  to 
tht  dean  and  chapter  of  Paul's.  But  then  in 
fhe  last  paragraph  of  tlie  backside  of  the  leaf, 
(so  we.  call  the  second  side,  for  distinction  sake) 
you  will  find  this  taken  notice  of;  which  said 
marsh  doth  bound  on  the  lands  hereafter  men- 
tioned on  the  east.  And  what  arc  the  lands 
thereafter  mentioned  'i  These  you  will  find ; 
Item,  holden  by  the  dean  and  chapter  ol  Paul's, 
one  messuage^  called  Derrick-hills,  another 
tenement  called  so  and  so,  and  several  orchards, 
gardens,  ponds,  &c.  and  a  water-mill  there- 
tinto  belon^ng.  8o  that  there  was  on  the 
east  part  of  the  marsh-land,  orchards,  gardens, 
a  messoi^,  a  tenement,  waters^  ponds,  fish- 
ings, ana  a  mill,  and  several  other  things. 
Now,  if  in  case  the  eastern  boundaries  of  the 
manh  came  op  to  the  mill  you  speak  of,  how 
eddies  it  to  naaa  that  you  yourself,  in  your  own 
turvey,  malie  the  eastern  hounds  to  be  upon 
these  lands,  and  all  thesp  belonging  to  the  dean 
and  chapter  of  Paul's  ?  And  ivhcn  thev  come 
to  read  tne  particulars  of  what  belonged  to  the 
dean  and  enapter,  that  survey  bounds  to  the 
doan  and  chapter's  land  upon  the  marsh-land. 
Yon  thai  have  beea  upon  the  vieW|  may  the 


better  understand  it ;  and  you  see  Xht  eastern 
part  of  the  mill  was  the  waste  ground,  and 
made  a  lane  to  carry  down  ballast,  as  Ui«  wit- 
nesses say.  This  doth  just  humour  all  the  old 
boundaries. 

Nay,  to  shew,  that  this  is  really  so,  they 
say,  that  in  time,  in  the  year  1615,  there  was 
an  action  commenced  before  my  lord  chief 
justice  Coke,  when  he  sat  in  this  court,  where- 
in this  controversy  arose.  Fox,  who  was  as 
well  tcoaut  to  the  Dean  and  Clmpter  of  St. 
Paul's,  as  he  was  to  Steiikins,  he  contes,  and 
he  builds  upon  that  old  wall,  called  Wall-nMrsfa- 
wall,  which  begot  a  contest  betwixt  Stepkins, 
who  \i-as  the  ancestor  of  my  huly  Ivy,  and  this 
Fox ;  and  upon  that  contest  tliis  was  the  ques- 
tion. Whether  there  had  been  any  incroach- 
went  upon  the  marsli  ?  Not  but  that  the  wall 
was  reckoned,  even  by  Stepkins,  to  be  tha 
boundary,  though  running,  as  Stepkins  said, 
twcntv  foot  into  the  East  part  of  the  maish  ; 
and  there  Stepldua  was  non-suited.  After* 
wanls  it  came  into  the  common-pleas,  and 
there  was  a  verdict,  whereby  it  was  settled^ 
that  the  whole  wan  btlongeil  to  the  Dean  and 
chapter  of  Paul's. 

But  afterwards  Mrs.  Moor,  the  lessoe  of  the 
church,  would  not  be  quiet  with  this,  but  exhi* 
bits  a  bill  against  John  Stcpkins,  and  others^ 
and  to  settfe  the  l>oundaries,  because  ho  pre- 
tended incroacliments  upon  his  ^^round :  mtj 
therefore  require  him  to  ascertain  the  nutter 
upon  his  oath.  He  in  his  answer  confesseth, 
he  had  heard  of  the  verdict  before-mentioned^ 
but  knew  nothing  of  K  himself;  but  when  hw 
comes  to  set  fortn  the  boundaries,  he  is  so  fat 
from  taking  notice  that  the  boundaries  ta^  in 
the  lands  in  question,  that  he  tells  you  there 
was  an  ancient  bank,  which  was  tlie  ordinary 
bounds  between  his  land  and  the  lanil  of  the 
church  ;  and  this  is  a  high -way,  a  common 
high-way.  But  it  was  true,  as  he  believed, 
thev  liad  incroached,  though  such  a  venlicfc 
and  nonsuit  were  obtained  by  them.  Not  that 
ever  he  pretended  to  any  thing  on  the  oastem 
part  of  ttiat  passage  or  bank,  culed  Fox's-lane  ^ 
but  he  pretended  to  twenty  foot  on  the  westera 
part  of  it,  as  an  incroachment. 

They  say  further  too,  that  notwithstanding 
all  tliis,  John  Stopkins.was  not  so  confident  of 
his  title  to  even  tnose  twenty -foot  on  the  west 
part ;  but  that  he  comes  and  makes  a  bargain 
with  another  man :  I  will  lett  you  this  east 
part  of  the  marsh-land,  and  if  I  recover  any  of 
the  wall,  you  shall  pay  such  a  rent  for  it ;  'but 
if  not,  you  shall  hold  it  as  you  did  before.  So 
jealous  he  was  of  his  title,  even  to  that  which 
he  thought  was  incroached  u^wi. 

And  tiiey  fix  it  thus,  to  li  amour  and  explain 
the  particulars  mentioned  of  orchards,  pondS| 
gardens,  «Scc,  for  here  were  a  great  many 
sluices  and  cuts  for  the  water  to  be  received  in, 
and  so  all  may  well  be  comprehended  under 
the  name  of  a  mill  with  the  appurtenances  ; 
and  that  they  say  goeth  a  great  way  in  tbo 
question.  You  are  to  connder  of  it,  gentlemen. 

Then  they  further  shaw,  that  whereas  tht 
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oUior  si<K*  Kiiniiise  tliu  bountlary  to)»c  Sli-iilwiiU,  i  part  of  tho  ;p-uiiiiil,  that  bait  a  larg6  orchard 
\%lfeicU  tliey  itotilil  have  ti>  In- |»l.u'i.«l  a  ;^ial  J  ami 'garden,  uiiil«>n)unJ.  Ami  ii|IOD  this  par- 
way  hit;hcr,  by  ihe  plact.*  cullcil  I'mk  hill  ;  •  I'haM.- niailv  Uy  \\  inu-rliiini,  who  was  lesMe  of 
hire  ouiuc-s  an  old  oiau  iliat  itlU\iiii,  htkiicw  >  the  churt-h,  thr  pUiiiititTh  counsel  do  raise  a 
the  pUc«  sixty  yt'ars  ai;vi  ami  atiu^c,  ami  ili«rr  j  lery  ronsidL-ralili;  ari^uiiifnt,  that  this  was  tha 
was  no  utlivr  wVll  called  Siiailui-IJ,  but  iliiit  |  church's  inherilanr.e :  >'«ir  bay  they,  why 
Which  was  w lierf  the  chun'li  iiu\%  sUihIh,  and  |  should  U'iiiierbuin,  that  had  a  leaM  ia  beini^ 
thai  is  uii  the  \iest  |iart  ot'  Fi*\\-laiie.  Now  I  »  uhicli  Hoiild  have  t'niUinucd  him  to  he  sure  in 
luiitit  tell  yiiUf  u|tiin  the  e%ideiK*e  it  \>  pretty  \  puiiwssion,  aiid  that  tuu  hi-tore  all  thcsie  houaw 
str«ini;>',  Uhmiisc  he  :;i\es  such  an  account  ot'l  Mere  huill,  (tvr  thiy  talk  all  the  tiue  houses 
it  thatitHa.s  bricked  uvrr,  and  a  eoniuiun  %vt.*ll  i  were  Imilt  biiirc  tin-  kuit;  came  io)  ^vc  9,500/. 
to  all  peo)ile,  which  must  make  the  thinj;  fur  the  inli«!rii-.iiii:<:  under  the  title  of  the  Dean 
very  nuturiuusft ;  and  lie  never  heard  uf  any  •  anti  Chapter,  i I' hf  knew  (as  In*  ainstif  he  had 
other  well  called  »Shadweil.  It  is  true,  theie  '  thelun^  lesi&e  in  his  po>se!iaiion,  nintso  Knowles 
ini^fht  hi*  a  sprini;  on  the  uuc  side  uf  this  ^u ears  he  had;  it  was  not  theirs  ;  and  be  him- 
)pt»und  in  ipiestiou,  and  the  other ;  yon  ha%e  j  ti-il'  hail  a  lease  tor  thirty  years  to  come,  under 
beard  tlic  e\idcnc«  on  Imth  ikides,  liunstleaie    a  iri^ial   n'nt  uf  a  iK-pjier-com.     Hspecially 

ifin^idfriii^  that  those    tifni*s   sold  lumping 
|N>nu\ -norths  uf  othfr  |K-op]c*s lands. 


it  at  larj^e  t«)  you. 

Then  to  make  tlie  thing  more  ulaiu,  they 
otferto^ou  that  this  was  a  tide- ni ill,  and  not 
as  the  defendant  pretends,  an  ofcrshot- 
uiill ;  and  that  is  notoriously  plain  it  is 
so,  and  it  is  ag;unn  sense  it  should  he  other- 
wise. Here  was  one  that  wroui(hl  at  tlie 
mill,  ami  his  father  before  him,  sixty  years 


Dill  tht-n  they  coinr  to  the  last  point  of  eri- 
dc'Hv,  and  that'  \ou  nmit  «cry  narrowly  ob- 
MTVf  and  wei'^h.  S:iy  they,  because  you  de- 
(K'ud  so  much  upon  ('aiti.r's' lease,  which  takes 
iiiitice  of  such  and  such  lioundarics;  ami  also 
that  of  I{n|K.-r,  which  you  pretend  to  be  made  al 


nay,  it  ap|Krars  that  to  ha^o  water  to  dnve  an  I  such  a  time,  thcst,  we  say,  are  tbrged.     And 


Overshot- mill  in  that  place  must  drown  the 
w  hole  level,  Itccause  it  must  be  raised  so  mncli 
liigher  than  the  wheel ;  and  if  so,  that  stands 
higher  than  the  place,  w  ere  it  raised  never  so 
high,  of  late  called  Fox's- lane.  But  there 
were  tides  that  came  tvitliin  twenty  foot  of  it ; 
and  you  must  give  me  leave  to  tell  you,  I  un- 
derstand so  much  of  it,  that  a  tide-mill  is  never 
suiferrd  to  have  the  water  just  swim  up  and 
back  again  ;  but  they  have  cuts  to  retain  the 
water  a  while,  that  it  may  go  the  easier  otf. 
And  so  the  cfrcat  number  and  ](^ngth  of  the 
cuts  and  ponds,  and  ditches  here,  were  but  only 
receptacles  and  basons  to  receive  tlie  tide, 
which  did  not  rise  (as  they  tell  you  it  should 
not)  above  half  the  wheel.  The  nature  of  the 
thing  itself  speaks  against  what  they  woidd 
have  it  to  be  ;  and  to  strengthen  tlie  argu- 
ment, they  have  callol  live  or  sLx,  or  more 
witnf*<!»«'s'  that  have  kuowru  it  all  along  so  to 
Lf  :  n:iil  \  I  •?  til  is  1  apprehend,  the  other  side 
take  lo  be'their  most  material  point  to  make  it 
Diarsh- ground. 

but  the  counsel  for  the  pl&inttfi*  say  this 
funh;^r  to  you  :  The>  have  a  survey 'taken 
in  Olivcr*s  time,  which  they  iiroduced,  but 
were  op|ioscd  by  the  coimsel  of  the  other  side  ; 
and  I  must  confess  1  did  wonder  to  hear  the 
objection,  tliat  it  was  strange  this  should  l^e 
surveyed  as  Deau  and  Chapter's  lands,  in  a 
time  when  there  were  no  Deans  and  Chapters ; 
whereas  it  was  surveyed  as  that  which  was  so, 
while  there  were  such  tiling  as  Deans  and 
Cliapters,  and  it  was  in  orJer  to  be  sold  as 
such.  And  uiH>n  m\  word,  if  the  lands  of  the 
Dean  and  Chapter\  inheritance  were  no  bigger 
than  tlie  defendant  would  have  them,  there  w  as 
a  good  round  siuu  paid  to  the  state  for  the  mill 
only.  But  alas!  you  have  a  witness  that  tells 
you  (there  being  iu  the  survey  mention  of  one 
Craven.)  that  tliere  was  a  Craven  on  the  cast 
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for  it  they  lmvc  this  evidence. 

The  lirst  part  is  a  natural,  knfal  evidence,  aiuff 
a  pnifier  evidence  in  tiling  of  tiiis  nature,  to 
detect  a  forgery ;  an  eriiji'nce  that  wv  learn 
out  of  (»ur  bfKiks  of  law,  and  it  is  an  nricumea* 
tdtive  one.  if  you  produce  deeds  made  in  socfa 
a  time,  when,  say  y  ou,  such  titles  were  uteil, 
and  such  prefaces  iiiade  to  tlieiu  in  their  pre- 
amhies,  when  indeed  there  were  no  such  title» 
used  at  that  time,  that  sheweth  your  deeds  are 
counterfeit  and  forgnl.  and  not  true  deeds. 
And  there  is  Ditsitiu  iV/,  the  finger  of  God  ia 
it ;  that  though  the  design  be  laid  deep,  and 
the  contrivance  sculk.  yet  truth  and  justice  wilf 
appear  one  time  or  another  ;  and  though  they 
may  put  some  gnll  uiHtn  justice  for  a  while, 
\et  it  will  in  time  be  disro\(*rv<l,  to  the  confu- 
sion and  shame  of  the  undertakers,  ifciy  they, 
you  have  taken  woniit  rful  care  lo  hare  both 
deeds  carry  the  same  fl')urish  at  the  top  oT 
each  of  tliem«  }ou  call  I'hilip  and  Mary  Ling 
and  queen  of  Spain,  and  both  Sicilies ;  and  you 
put  Burgundy  in  ilic  ducal  stile,  before  Nilfan : 
this  is  the  language  of  bf>th  deetls,  but  that 
sheweth  them  n'>i  to  be  true  deeds,  thatcarrieth 
fbr^-ery  in  the  very  face  of  it ;  for  Philip  and 
Mary  never  camc'to  «vriie  themselves  king  and 
iiueen  of  Spain  and  Siciiy,  till  Trinity  term,  in 
the  second  and  third  years  of  their  reigna; 
whereas  your  deetls  bear  date  in  November  be- 
fore. Till  Trinity  term  Na]des  was  a  king- 
dom, and  they  w  ere  but  princes  of  8pain  and 
Sicily.  Aud'besitlcs,  they  used  always  before 
that  time,  to  put  Millan  among  the  dukedoms 
first  before  Bun^jfuntly. 

For  instances  and  proofs  of  this  objection, 
they  shew  ^ou  the  titles  of  the  acts  of  parlia- 
ment ill  that  year,  in  October,  November,  and 
December ;  tliey  shew  you  tbe  fines  levied 
in  Hilkiry-tenn^  and  Easter- term,  and  Trinitr- 
terra  i  till  which  temi  the  records  of  the  Mt^* 
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bead  lamHord.  What  needed  that?  I  soppose 
it  was  recited  in  my  lady  Ivy^s  mortgage  be- 
fore :  biit  he  most  take  notes  out  of  it,  ibrsoothy 
to  make  over  the  lease  and  house  as  a  security 
to  sir  C'harles  C^otterel  for  80/.  and  when  it  is 
bronc^ht  as  such,  knowing  do  otherwise,  sir 
Charles  t'otterei  takes  it ;  and  they  two,  my 
lady  Ivy  and  8utton,  are  witnesses  to  it.  What 
it  prored  aAerwards  you  hear,  an  absolute  deed 
of  sale ;  and  yet  all  this  while  my  lady  Ivy 
(who,  as  sir  Charles  Cotterel  uifderstood  it,  was 
indebted  100/.  to  sir  William  Salkhill)  has  a 
debt  of  1500/.  owincf  from  sir  William,  by 
mortgage  to  her  on  the  same  house. 

Sir  C.  Coiterel,  My  lord,  I  am  ready  to 
make  it  all  good. 

Z..  C  J.  First  of  all,  1  say,  it  was  not  well 
done,  if  there  were  suoh  a  security  for  1500/.  to 
persiiaile  sir  Charles  to  accept  the  house  as  « 
security  for  his  fourscore  pounds,  without  tell- 
ing him  of  the  prior  mortgage.  Then  it  is 
strange,  she  shonld  acknowledge  herself  in- 
debted 100/.  npon  her  taking  the  fbur  pounds 
from  my  lady  iiaikhill,  if  sne  had  so  great  m 
sum  owmg  her.  And  what  n  slovenly  answer 
is  that  given  by  the  counsel  for  my  lady  Ivy, 
that  she  and  others  were  ddled  upon  fbr  nino 
years  diet  ?  whereas  sir  Chads  Cotterel  sweari. 
she  owned  herself  upon  the  account  indebt^ 
100/.  and  there  was  no  bartering  for  diet ;  but 
that  she  had  gratis  fbr  three  quarters  of  a  year 
after  sir  William's  deatli,  as  she  had  it  several 
times  before. 

And  now,  while  it  is  in  my  memory,  I  would 
remind  you  of  one  thing  more  before  we  come 
to  tlie  other  witnesses,  there  iS  a  thing  that  to 
mc  cramps  this  business  very  home  unon  my 
lady  Ivy:  how  comes  it  to  pass  that  my 
lady  Ivy  should  be  so  wonderful  kind  to  my 
lady  Salkhiirs  daughter,  as  to  frnrt  with  1500/. 
so  secured,  to  have  the  lious<r  settled  upon  her, 
without  any  consideration  in  the  world  tliat  I 
can  hear  of  ?  That  is  such  a  melting  niece  of 
kindness,  that  they  would  do  well  to  find  out 
some  flum  to  authorize  it.  It  seems  upon  sir 
Charles  CotterePs  desire  to  see  this  pretended 
mortgage,  and  its  being  brouc^ht  him  by  my 
brother  West,  who  is  now  deacf,  she  was  won- 
derful careful  that  he  should  not  see  the 
witnesses  to  it,  it  was  so  jprecious  and  tender 
a  thiug :  but  alas !  it  is  all  melted  down  and 
gone  of  a  sudden,  without  any  consideration  at 
all  whatsoever ;  and  she  can  readily  join  with 
sir  Charles  Cotterel  to  settle  this  upfii  IMrs. 
Duftbtt,  the  lady  SalkhilPs  daughter,  and  enter 
into  l>ond  not  to  disturb  the  enjoyment. 

Then  there  conies  another  evidence,  and 
that  is  the  gentlewoman  Mrs.  DuflTett,  who  it 
seeins  they  would  have  to  be  a  loose  sort  of 
creature ;  but  methinks  she  has  a  good  round  ^ 
oath  upon  her  tongue :  for  she  d<^  directly 
swear  that  she  was  present,  and  saw  Mr. 
DufTett  her  husband  forge  that  very  mortgage 
su:  Charies  Cotterel  speaks  of;  that  my  lady 
Ivy  directed  it,  and  gave  her  order  to  putsafiroa 
in  the  ink  to  make  it  look  old ;  that  she^w 
him  writing  in  a  parchmcnti  which  he  told  her 
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dom,  of  fines  and  recoTeries,  bore  all  the  old 
stile ;  and  so  do  the  conveyances  enrolled  and 
not  enrolled  of  that  time.  And  with  gft?at 
bravery  they  challenge  the  defendant's  counsel 
to  shew  any  one  conveyance  or  record  (except 
tlKMeof  your  own  makmg)  that  is  otherwise. 
'And  as  a  further  evidence  they  say,  we  have 
some  leases  entered  in  our  books,  and  so  not 
calcu1ated*for  this  purpose,  which  have  no  other 
than  the  old  Mile  of  the  king  and  queen. 

And  m  truth  this  is  a  material  evidence  to 
prove  these  to  be  ibrj^ed  deeds :  and  it  is  made 
the  more  material  by  this  circumstance,  which 
Mr.  Attorney  was  pfeasecl  to  mention  ;  and  that 
is,  the  notice  they  bad  from  Mr.  Neale*s  brag- 
ging of  this  very  objection  to  their  deeds,  and 
yet  they  should  not  come  prepared  to  give  it  an 
aaswtr.  And  I  must  deal  phiinly  with  you, 
that  very  one  thing  makes  it  an  objection  of 
▼err  great  weight  and  moment. 

fiat  still,  say  they,  besides  all  this  evidence 
ire  shall  go  a  step  fbrther,  and  evince  the  like- 
lihood th£  these  deeds  should  be  forged ;  for 
your  client,  the  defendant,  is  apt  to  forge  deeds. 
And  to  prove  that,  we  produce  this  evidence. 

First  ofall,  sir  Charles  Cotterel  gives  you  an 
account  of  &  long  story  which  doth  not  only 
reach  the  defendant,  my  lady  Ivy,  but  it  looks 
ray  bad  upon  my  friend  Sutton  too ;  who,  if 
sir  Charles  Cotterel  swears  true,  is  a  very 
kftave.  Now  sir  Charles  Cottorel,  though  he 
does  not  swear  he  saw  her  forge  the  mortgage 
ahe  |»retended  to  from  sir  WilEam  ^kdkhill,  yet 
be  gives  a  shrewd  evidence  to  make  it  unto- 
wardly  suspicious .  for  he  teD*;  you,  upon  sir 
\l^iUiam's  death,  my  lady  Ivy  was  so  far  from 
pretending  to  any  debt  from  sir  WiUiam,  tliat 
upon  accounts  stated  betti  een  my  lady  and  her, 
ahe  was  indebted  to  sir  William  901.  which 
upon  her  parting  from  her  husband,  and  being 
under  great  want,  sir  William  had  lent  her,  be- 
ridep  his  relieving  her  otherwise :  and,  says  sir 
Charles  Cotterel,  I  was  present  ivhen  she  took 
4/.  more  of  my  lady  Salkhill's  money,  and  then 
acknowledged  herself  to  owe  my 'lady  100/. 
After  this,  my  lady  Ivy,  without  the  seeking  or 
intreaty  of  sir  Charles  Cotterel,  comes  to  him, 
and,  says  slie,  does  not  my  lady  Salkhill  owe 
^you  money  Y  yes,  said  he,  she  does,  fourscore 
*poduds ;  but  I  live  in  her  house,  and  can  soon 
cat  it  oot  in  rent.  But,  says  my  lady  Ivy,  she 
'has  a  mind  you  should  have  the  house'made 
as  a  security  to  you.  Good  now,  how  comes 
my  lady  Ivy  to  be  so  concerned  fbr  sir  Charles 
<^tterers  security,  when  he  was  not  concerned 
Ibr  himself?  Nay*  and  why  should  she  be  so 
earnest  to  have  him  have  a  security  upon  that 
'house,  which,  if  it  were  true,  was  mortgaged 
before  to  herself.  If  her  mortgage  were  a  true 
one,  this  practice  carrieth  no  great  face  of  ho- 
nesty or  virtue  in  it,  I  must  needs  say  ;  1  must 
crave  leave  to  make  that  observation  by  the 
way.  A\,  but  into  the  bargain,  when  sir 
'Charles  Cotterel  yielded  to  her  importunities, 
Mr.  Sutton  is  the  man  that  must  be  intrusted 
to  draw  the  writing,  and  to  that  purpose  must 
see  my  k>rd  of  ^l»bury*s  lease^  wlo  U  the 
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This  is  a  substance  of  the  eridenoe  that  ban 
been  offered  by  the  plaintiff,  to  prove  ami  in- 
duce you  to  belicie  tbcso  deeds  toigcd. 

NuVr,  in  an^vwrcr  to  this,  they  on  the  other 
side  would  otftr,  fhat  sir  Charles  CiiCterers 
cf  idence  is  a  surprize  upon  them.  Tliey  sav 
I  they  have  }«uch  a  writings,  ami  such  and  sues 
I  dcfAls,  Glovvr's  lease,  ami  Silkbiirs  uiongage ; 
i  but  they  are  not  preiKiriil  to  gire  such  an  answer 
i  as  they' would  liavedone,  iMd  they  had  notice. 
:  IJen:*hn»  teen  likewise  jjreat  struggling  and 
!  striY  iiii2r  to  have  the  Tcrdict  read  to  overtnrow 
Mrs.  Ouffett's  testimony ;  but  that  cannot  be 
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was  GloTer*s  leaae  and  other  things,  and  all 
Ibr  my  lady  Ivy.  Nay,  she  telb  you  my  lady 
Ivy  was  so  extraordinary  an  artist  at  thie  nia- 
naginir  of  such  an  aflWr,  that  this  master  work- 
man,  Dufiett,  was  not  so  dextrous  at  it  as  she ; 
for  he  could  not  write  the  first  great  letters  of 
the  names  that  were  to  be  put  to  tlie  forged 
deeds,  but  she  did  that  herself,  and  the  rest  he 
did.  How  far  she  is  to  be  believed,  1  must 
leave  to  you ;  vou  hear  what  is  objected  against 
her  about  the  frog  iu  her  belly:*  and  1  di>  not 
know  what ;  wliether  that*  will  takr  olf  the 
credibility  of  her  testimony,  I  leave  to  you. 
She  doih  give  a  very  free  and  large  accomit 
bow  they  used  to  order  tlieir  matters  to  make 
the  ink  look  old,  (as  I  mM)  thr^*  put  saffron  in 
k ;  then  they  rubbed  the  outfides  of  tlie  dccHls 
in  dirty  windows,  and  after  that  used  to  by 
them  ui  a  balcony  for  the  rain  to  comeupon  theiu 
in  tho  nights,  and  to  dr^-  them  in  the  sun,  or 
by  the  fire,  to  shrivel  them  up.  And  this  slie 
nys  was  tlicir  method,  and  pn»cess  they  used. 
All  which  the  plaintiff's  coonM-l  urge,  to  if  hew 
the  probability  that  these  deeds  of  tliein  are 
foiwd. 

Then  they  tell  you,  which  is  yet  some\ihat 
more  to  strengthen  her  c\  idence,  there  is  a 
woman,  that  though  she  s|ieaks  out  of  Mr. 
Duffeti's  mouth,  and  that  can  be  no  evidence 
against  my  lady  Ivy,  yet  says,  she  received 
from  him  a  parcel  of  letters,  which  arc  sworn 
by  sir  Charles  Cotterd  to  be  all  of  my  bdy 
Ivy's  own  hand -writing;  which  letters  have 
been  read  to  you  :  and  they  shew  a  great  fa- 
miliarity bctweeiimy  lady  Ivy  and  Mr.  Duffett, 
a  frreat  care  ind  conoerii  for  the  promotion  of 
this  Duffett,  the  gentlewoman's  husband ;  and 
of  some  deeds  that  uere  Ukely  to  be  thought 
new  and  suspected.  And  she  tells  him  at  the 
.Utter  end  of  one.  that  she  is  solicitous  till  the 
trouble  be  oi^er :  but  she  was  nrsolvcd  to  set 
on  foot  sir  William  Salkhill's  mortgage,  and 
if  that  thing  did  go  well,  he  should  have  half. 

That  supports  the  credibility  of  the  vouian's 
testimony  :  but  besides  that  there  is  anotlicr 
thing  that  l«»oks  verv  untowani,  because  Mrs. 
Duffett  doth  directfy  swear,  that  out  of  the 
1000/.  paid  my  lady  Ivy  by  sir  Charles  Cot- 
terel,  200/.  was  paid  and  given  U»  her  iiusband, 
and  31  r.  Sutton  fursuuth  had  yoo/.  more:  for 
what  service,  I  wondtr,  must  inv  ladv  Ivy  l»e 
eo  hbeial  to  3Ir.  Sutton  and  "Sir.  buHett? 
BIr.  Sutton  shuffle  and  rouse  himself  as  lie 
pl^aseth,  it  will  stick  u|M)n  him ;  ami  1  mu^t 
confess  it  looJ&s  untow anil} ,  his  gett[n<r  r.,y 
Jord  of  Salisbtvy's  lease  tu  pick  uutis  uul  of 
it,  and  then  to  have  such  a  mortgage  trn:n[»ef] 
lip  in  this  manner.  It  is  very  rank,  I  assure 
you. 


•  Concerning  the  o|»eration  whieli  the  1'ict 
that  a  female  witness  had  passi^l  a  life  <*]  in- 
conliiicncy  shall  have  \\\wi\  her  Cied;l>i!!iy, 
much  was  said  in  the  House  of  Commune  i  [luu 
occasion  of  the  Inquiry  iuto  the  Conilui-i ' .  the 
Duke  of  York,  a.  d.  1809.  See  12  Cobl>.  I'arl. 
Debates  179  ct  seq. 


j  allowed  to  be  given  iu  evidence  between  lit 
j  parties.  Then  they  would  have  read  ber  hoi- 
band's  oath,  he  being  dead ;  but  that  is  no 
I  point  of  evidence  at  all  neither;  forincaM 
f  tlie  luan  were  alive,  it  would  not  be  evidence 
what  he  should  have  heani  his  own  wiie  any. 
If  both  of  them  indeeil  had  been  heard  together, 
and  testiAeii  against  my  lady  Ivy,  it  bad  been 
cood  evidence ;  or  they  "both  might  have  teitide^ 
tor  her.  But  by  the  law  the  husband  cannot  be 
a  witness  against  his  wife,  nor  a  wife  against 
her  husband,  to  charge  them  with  any 
thing  criminal,  except  only  in  cases  of  high* 
treason.  This  is  so  known  a  common  rule» 
that  I  tlioui^ht  it  could  never  hai  e  borne  any 
question  or  uebatc. 

Tills  is  tlir.  substance  of  the  evidence  on  botb 
sides,  as  m'ar  as  1  can  recollect  it ;  save  only 
that  which  indee«l  I  should  have  mentioned  b^ 
fore,  the  defendant  had  produced  an  exempli- 
fication of  a  vrnlict  obtained  the  last  Slichaelr 
mas  term.  To  which  they  for  the  plaintiff 
ausw  or,  we  were  not  then  prepared  to  answer 
your  deeds,  which  were  very  new,  surprizing 
aud  une.vpt-rtul  to  us :  we  have  now  given  new 
evidence  th.it  wa  never  gave  tlien,  and  it  was 
a  veidiot  ohiaintMl  by  surprize:  we  now  shew 
our  boundaries  better  than  we  couU  then ;  and 
so  that  they  make  to  be  the  result  of  the  whoie 
matter. 

Now  uiK)n  the  main,  after  this  very  long  evi- 
dence, though  the  case  has  been  darkened  as 
much  as  ever  any  case  could  be  endeavoured  to 
be ;  and  though  the  event  of  it  be  a  matter  ot* 
considerable  value,  yet  the  matter  of  fact  is  as 
clear  as  the  sun  at  noon  day  ;  aud  a  plain  point 
of  f;ict  it  is,  Olid  must  depend  up<m.  If  we  de 
admit  all  tlieir  deeds  to  be  good  deeds,  without 
any  consideration  of  the  forgery,  pro  or  coo, 
yet  if  the  mill-ponds,  ditches,  orchards,  gar« 
(lens,  ^c.  can  be  taken  to  be  seven  acres  ;  tfaea 
the  lioundaries  upon  the  mill  or  hilly-bank, 
which  inuy  well  be  FoxVlane,  that  will  an* 
sivcr  both  ihe  deedb  of  the  plaintiff  and  of  the 
defendant,  and  thouffh  never  so  many  houses 
lie  built  ufK>n  it,  it  uill  sic^ify  nothing  in  the 
case.  Aud  that  it  is  so,  wTiereas  the  defendant's 
surveyor  sugars,  that  l.SO  acres  will  not  be 
mad?  un  without  the  lauds  iu  question;  the 
plainliif  has  brought  two  surveyors,  that  swear 
there  is  full  130  acres,  and  mure,  without  them. 
So  you  ha\e  tmo  surveyors  on  the  one  sideii 
and  one  on  the  other  \  ana  you  yoursdves  have 
viewed  it 
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AiVer  this  kmg  eridence,  gentlemen,  you 
hare  had  as  good  an  account  of  the  substance  of 
it,  as  I  can  by  my  notes  and  memory  recollect. 
If  any  of  the  gentlemen  that  are  or  the  counsel 
lor  the  plaintSr  or  for  the  defendant,  do  think 
I  hare  omitted  any  thing  that  is  material,  on 
either  side,  they  have  me  liberty  to  retnind 
the  court  of  it.  You  are  the  judges  of  this 
fiu^  whether  this  land  do  of  ng^t  beloog  to 
the  plaintiff  or  to  the  defendant:  And  I  leare 
it  to  your  consideration. 

After  which,  the  jory  withdrew  to  consider 
^  their  verdict,  .and  the  court  arose.  That 
efeaing  the  jury  gave  in  a  private  Terdict  be- 
fore a  iu(^pe ;  and  appearing  the  next  momin|^ 
at  the  bar,  were  caUed  over,  and  demanded  if 
they  did  abide  by  the  yerdict  they  had  giren 
thu^  night  before;  to  which  they  answered. 
Yes:  which  being  declared  by  the  secondary 
to  be  ''  for  the  pnintiff,"  the  jury  were  dis- 


Tbeo  a  motion  was  made  by  the  plaintiff's 
counsel,  that  several  deeds  produced  by  the 
defendaat,  that  were  detected  of  forgery,  might 
be  left  in  orort,  in  order  to  have  them  pursued, 
and  conrieied  of  the  forgerv.  The  court,  upon 
debate  of  the  matter,  and  tne  plaintiff's  counsel 
declaring  they  would  prosecute  an  information 
^  forgery » the  deeds  of  the  13th  of  November, 
and  the  21^  ef  December,  2  and  3  Philip  and 
Mary,  were  ordered  to  be  left  with  the  clerk  of 
die  crown  till  further  order,  and  in  tiie  mean 
&ne  the  plaintiff  to  have  copies  of  them  from 
Ike  Clerk;  and  by  a  rule  of  court  a  trial  at  bar 
is  orderad  in  Michaelmas  term. 

Ib  Trimty-term  there  was  an  information 
against  lady  Ivy,  for  forging  and  publishing 
the  said  two  indentures,  as  follows : 

Rex  rerstti  Ivy. 

Impormation  against  the  lady  Ivy,  for  forging 
and  publishing  two  Indentures,  Trin.  36 
Car.  Secund.  Hot.  48. 

is.  dnod  Theodosia  Bryan,  de,  &c.  aKas  diet* 
Theodosia  IVy,  de,  ^c.  vid.  die  anno,  &c.  Vi  et 
Armis,  &c.  apud  Westm.  in  Com.  Midd'  ex 
BOO  propr.  capite  et  imaginatione  snbtilit'  false 
el  fraudnlent'  tabricavtt  et  f^it  et  fieri  etfkbri- 
ni  ^Qoddam  fitlsum  fitctum  oontincn' 


materiam  sequen*  videlicet,  <  This  Indentava 
'  made  the  13th  day  of  November,  in  the  3d 
and  3d  year  of  the  reiffn  of  our  lord  and  lady*, 
Philip  and  Mary,  by  the  grace  of  God,  kuMr 
and  queen  of  England,  'Spain,  France  and 
Ireland;  defenders  of  the  faith,  arch-duket 
of  Austria,  dukes  t^  Burgundy,  Milan,  and 
Brabant ;   counts  of  Hasburg,  Flanders  and 
Tyrol:  Between  MarceUus  Hall  of  Baddiff; 
miller,  on  the  one  part,  and  Richard  Roper, 
citizen  and  Salter  of  London,  of  the  other  part, , 
witnessetb,'  &c.  prout  per  pred'  fahrum   et 
controfact'   factum  plenius  liquet  et  iqiparca 
Qnodq;    pred'    Theodosia  Bryan  alias  diet' 
I>omina  T.  Ivy  postea,  scilicet  die,  anno,  Sec. 
apud,  &c.  scienf  subtilit'  et  false  pred'  ftdsum 
et  fabricatum  factum  publicavit  et  publicarl 
causavit  ut  verum  factum  pred'  Marcelli  HaU 
sigillat'  et  deliberat'  p.  prefat'  M.  H.  ubi  revera 
eadem  T.  B.  alias  dict^  Doroina  T.  I.  adtuue 
et  ibidem  bene  sdvit  et  intellexit  dictum  fiictum 
fore  falsum   controfact'  et  fabricat*  Anglioa 
forced,  et  non  fiiisse  flktum  pred'  M.  H.  mm 
p.  ipsum  sigillat'  et  deliberat'  fit  ulterius  pred' 
Coron'  et  Attorn'  dicti  Dom'  Regis  pro  eodem 
I>omino  Rege  dat'  Cor'  hie  intdliffi  et  infor* 
mari  Qood  cMem  T.  B.  alias,  ^cc  iSe  et  anno 
supraa'  &c.  vi  et  armis,  &c.  apod,  ^.  ex  so* 
proprio  capite  et  imaginatione  scieat'  subtihtf 
falso  et  fraodulenf  fabricavit  et  fedt  et  fieri  et 
fabricari  causavit  quoddam  al'  fWlsum  factona 
continen'  materiam  sequte'  videlicet,  *  This  In* 
*  denture,  made,  &c.'  prout  per  nred'  ulfmen* 
tionat'  fakmm  et  controftMStnm  mctum  plenius  • 
liquet  et  appmt  ot  pred'  T.  B.  alias,  &c.  pos- 
tea scilicet  die  anno  suprad',  Sec.  apud,  &c 
sdent'  subtiUt'  et  fako  pred'  falsum  et  &bri* 
catum  fiujtum  ult'  mentionat'  publicavit  et  puh* 
Ucari  causavit  ut  verum  factum  pred'  M.  H« 
sigillat'  et  deliberat'  per  prefaf  M.  H.  ubi  re- 
vera eadem  T.  B.  alias,  8cc.  adtunc  et  ibid* 
bene  scivit  et  intellexit  dictum  uU'  mentionat* 
&ctum  fore  &lsum  controfact'  et  fabricat'  An- 
glice  forged,  et  non  fuisse  factum  pred'  M.  £L 
nee  per  ipsum  sigillat'  aut  deliberat'  Ad  ^frave 
dampn'  ejusdem  6.  B.  in  contempt'  dicti  Do- 
mini R^^  nunc  Legumq;  suar*  in  malum  at 
pemitiosum  exemphim  omn'  al'  in  tali  casn  da- 
finqnen'  ac  contra  paoem  dicti  Domini  Regis 
nunc  Coron'  tl  Dignitai'  nai,  k9» 
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Trial  of  Robert  Baillie,*  of  Jervitwood,  in 
for  High  Treason :  36  Charles  IL  a.  o.  1684. 


CuBu  JusTiGUUJB,  SL  D.  N.  Rcfrk  tenUinpm- 
tnrio  BtR^  de  Edanbuixh  vi^esimo  tertio 
die  tiiensit  Deccmbhs,  1084,  per  Nubilein 
eC  PotenUm  ( 'Oinitein  Georgium  C'omitem 
de  Linlitlij^ir,  Dominum  Livingstown, 
•Vc.  J  iMticiarimii  grnfTtl^m  totius  Reimi 
8rotiir,  et  hnnormbiWs  viros  Dominon  Ja- 
rol»nm  Foul  is  de  Colintoun  JiutiGUuiA 
Clericiim,  .loannpni  Liickhart  de  Castle- 
hill,  l>Avi(kMii  Balfour  de  Porret,  Rogerum 
Hoofc  de  If  antariM,  Aloxandram  Seaton  de 
riimcddcn,  rt  Patriciani  Lyon  de  Caim, 
Commiiaiodarioa  Justiciam  dicti  S.  D.  N. 
Regii.  Ciaia  kgitiiiie  affinoata. 

Iiiirat 
Mr.  Ehbert  BaiUic  of  Jerviswood»  IViaoiier, 

Indited  atkl  accused,  That  where  not- 
withstaodinff  by  the  common  law  of  this,  and 
all  other  wc4l-go«'emetl  nations,  the  conspiring 
to  overturn  the  goreminent  of  the  monarchy, 

*  **  Upon  what  was  thus  acivwed  out  of 
two  persons,  the  eari  of  Tarras,  who  had 
inarried  the  duchess  of  Monmouth's  elder 
Hiler,  SBd  six  or  seven  gentlemen  of  quality, 
irere  dapt  op.  The  ministers  of  state  were 
•till  most  earnestly  set  on  BailUc*8  destruction ; 
thoug[h  he  w  as  uow  in  so  languishing  a  state, 
occasioned  chiefly  by  tlic  had  usage  he  met 
with  in  prison,  that  *if  his  death  would  have 
aatisf)e«l  the  malice  of  the  court,  that  seemed 
to  ho  very  near.  But  they  knew  how  ac- 
oeptable  a  sacrifice  his  dviog  in  a  more  violent 
way  would  prove.  So  they  continued  e^en  in 
ihai  extremity  to  use  him  barbarously.  They 
were  also  trying  wliat  could  be  drawn  from 
tfaoae  gentfemett  against  him.  Tarras  had 
marrieci  his  niece,  who  was  his  second  wife. 
So  they  concluded  tliat  their  confidence  was 
entire.  Bailtie's  illness  increased  daily :  and 
his  wife  prayed  for  leave  to  attend  on  him  : 
and,  if  they  feared  an  escape,  she  was  wilKng 
to  be  put  in  irons :  but  that  was  denied.  Nor 
would  they  suffer  his  daughter,  a  child  of  twelve 

J^ears  old,  to  attend  him,  even  when  he  was  so 
ow,  that  it  was  not  probable  he  could  live 
rjany  weeks,  his  le^rs  bein^  much  swelled. 
But  upon  these  examinations  a  new  method 
in  proceeding  against  him  was  taken.  An  ac- 
cusation was  sent  him,  not  in  the  form  of  an 
indictment,  nor  grounded  on  any  law,  but  on  a 
letter  of  tlie  king's,  in  which  he  chained  him 
not  only  for  a  conspiracy  to  raise  rebellion, 
^t  for  being  engaged  in  the  Rye- plot ;  of  all 
which  he  Mas  now  required  to  purge  himself 
hy  oath,  otherwise  the  council  would  hold 
him  guilty  of  it,  and  proceed  accordinc^ly .  He 
was  not,  as  they  saio,  now  in  a  criminal  court 
vpoR  his  lilb«  Dut  before  the  council,  who  did 


or  of  the  aBtahUshcd  gtreramenl  Of  this  kng- 
dom,  or  the  eoneeahag,  a»d  not  rsvealiagoC' 
ady  treasonaUe  design,  proioct,  or  diiooune 
tending  thereto ;  or  the  awtiiig,  aidtog,  «r 
abetting  such  as  have  any  ladi  dosigBi,doeo 
infer  the  pains  and  punishnient  of  treason. 
And  by  the  third  act  of  Ifee  first  parliament  of 
king  James  1.  The  rebdUng  openly  against* 
the  kinff's person;  andhy  tbethretty-seimth 
act  of  his  second  pariiament,  Ttie  reaeCting, 
maintaining,  or  doing  favours  to  open  or  BOtoiir 
rebellers  against  the  Icmg's  maiesty  is  dtchRvtf 
treason,  and  punishable  hy  fortaulture.  And  W 
the  hnudred  tuurty  and  fimrth  act  of  the  twelAK 
parliament  of  kin^  James  6.  It  is  dedareA 
treason  to  reset,  sui>ply,  or  interoommmie  wMi 
traitors.  And  by  the  first  act  of  the  fiivt  soMkNi 
of  his  majesty's  tluBt  pariiament.  It  is  doetired. 
That  it  shall  be  high-treason  for  the  siAfoelt  of 
this  realm,  or  any  number  of  them,  lass  or  more, 
upon  any  ground  or  pretext  whatBomorer*  to 
rise,  or  continue  in  arms,  to  make  peacfc  or  war. 


only  fine  and  imprison.  It  was  to  no  , 
for  him  to  say,  that  by  no  law,  unteaa  ft 
in  a  court  of  inquisition,  a  man  could  ho  ro* 
quired  to  swear  against  himself,  the  tempta- 
tion to  |>er|ory  being  so  strong  when  setf^tpra^ 
servation  was  in  th*'  case,  that  it  aMaugd 
against  all  law  and  religion  to  lay  such  a  siiai% 
in  a  man^s  way.  But  to  answer  all  tiii%  it 
fi*as  pretended*  lie  ^  as  not  novv  on  hia  life,  and 
that  whatsoever  he  confessed  was  net  to  ho 
made  use  of  a^inst  his  life  ;  as  if  the  ruin  of 
his  family,  u-tiich  consisted  of  nine  children^ 
and  perpetual  imprisonment,  were  not  nwn^ 
terrimc,  e5tpoctally  to  one  so  near  his  end  aa  h« 
was,  than  death  itself.  But  he  had  to  <b  viith 
inexorable  unen  :  so  he  was  reqnirod  to  take 
this  oath  within  two  days.  AOfI  hy  that  tmit^ 
he  not  being  able  to  appear  hefhre  tlie  conneil, 
a  committee  of  council  was  sent  to  tender  him 
the  oath,  and  to  take  his  examinatioo.  Hn 
told  then,  he  was  not  able  to  speak  by  raaaoa 
of  the  low  state  of  his  health,  which  appeared 
verv  evidently  to  them  :  for  he  had  almost 
died  while  thev  were  with  him.  He  in  geoeral 
protested  his  innocence,  and  his  abhorrence  of 
all  designs  against  the  king,  or  the  duke'alifo : 
for  the  other  interrogatories,  he  desired  they 
might  be  left  with  him,  and  he  would  consider 
them.  They  persisted  to  require  him  to  take 
his  oath  :  but  he  as  firmly  refhsed  it.  8o, 
upon  their  report,  the  council  construed  this 
refusal  to  be  a  confession  :  and  fined  him 
6,000/.  and  ordered  him  to  lie  still  in  prison 
till  it  was  paid.  After  this  it  was  thought  that 
this  matter  was  at  an  end,  and  that  this  was  a 
final  sentence :  hut  he  was  still  kept  shut  up, 
and  denied  all  attendance  or  assistance.  Ha 
aeemed  all  tho  while  to  Gompoacd,  and  ereoM 
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And  by  the  Mcoojd  kct  of  tbc  Kcaaa  ccauon  of    mr,  or  take  up  uing  a^nst  hk  majecty,  or 

' '  -  ■  -    -  m^y   commiMranUed  by  him,    or  to    entice 

any  Mnugen  or  othan  to  invade  ny  of  hi* 

ii)^jeatj''adainiBioM,  ortownte,  print,  or  apeak 

any  thiog  tbat  may  eipretu  or  declare  such 


bia  MBJe^'i  Mid  bM  parliaaMat,  to  jriot, 
ttire,  or  intead  licatb,  or  dnlnwtia*,  or  to  put 
aay  natnintupoD  bia  aoqaatj'i  rayal  perani, 
or  to  deprive,  depooe,  or  n^Mnd  bim  from 


nrinngaf  Ibeapiritof  the  noUctl  ofttieold 
Greduoc  Ranan*,  or  raAv  of  the  primitire 
ChriMiana,  and  fin>  martyra  id  those  best  days 
of  tb«  eharch.  Btit  tlw  duke  waa  not  la.- 
tiafted  inth  »li  tfai*.  So  the  miiiiatry  a(^bed 
tbeir  atta  to  Turtaa,  and  tb«  other  prisoners, 
threalBiiDf  thecD  with  all  the  exlremitiea  of 
miaary,  if  tiicy  woald  kot  witneaa  treaionable 
awuicr  agaiiut  BaiUie.  They  ilao  practiaed 
<Mi  Ifaeir  wina,  and  fri^fhtniii)^  them  set  them 
Ml  tbeit  bnibandH.  J  d  coacluaioii,  they  sained 
what  had   been  ao  much   l^bonred  ■    l^rraar 


le  for  hira  wai  so  gnat,  that 


briari.  he  w«di  v\>  to  London,  diri)>osing  tliem 
Mar^eHna.  ]i>  thusethev  iweDed  up  the 
mattm  bayowl  thu  truth.  'Yet  all  did  not 
aonoat  to  a  fall  proof.  Bo  the  mioiatcn,  beiog 
■fisU  IbM  ajury  migbt  not  be  ao  ea«y  a«  they 


that  which  would  fuller  satisfy  the  juryi  and 
diuoae  Iham  to  bdiere  the  witneawi.  So 
BiiKa  WM  borried  on  to  atrial.  And  upon 
ffaeaaUrMce  bewaa  found  guilty,  and  con- 
4aaBad  to  be  exocnied  that  came  day :  so 
aiMidthey  were  teat  death  should  be  too  qaicb 
*r  Am.  He  wa*  very  little  disturbed  at  aH 
lUi;  bia  languiahin^  insoaoliurya  manner 
Bade  death  s  very  acrtpiable  dehceraocc  to 
Mm.  lie  in  hit  laai  spec-ch  Hhe>rcd,  that  in 
MWiri  particulani  the  witnease*  had  wroof^ed 
Mn:  ha  ttill  denied  oil  kiiowled^  of  anv  de- 
alfs  agwnit  iba  kin^'u  lite,  or  the  duke'i; 
wai  daSed  any  plot  B)^inat  the  euTernmcnt : 
hm  thaiwb  it  was  lawful  tbr  subjects,  being 
saures,  to  try  how  tbey  might 
■  them:  and  Iheir  deai)^  iterer 
««K  fwlher  :  bat  he  wouM  cntef  into  no  par- 
fcolata.  Thus  a  Icamrd,  and  a  wnlliy  gen- 
tlHMD,  after  twenty  DMnths  hard  usage,  was 
h— Ulit  In  «uch  a  deetli,  in  a  way  ao  full  in 
■H  the  ateps  of  it  nf  tile  spirit  and  prarlice  of 
the  cmMs  of  inquiidtiiin,  that  one  is  tempted  to 
think  thM  the  nielhuds  taken  in  it  were  sug- 
KMted  by  one  well  studied,  if  not  practised 
JM  tbem.  nc  04ily  excoic  that  was  ever 
petcnded  tat  lhl«  intamous  prosecution  was, 
that  they  were  sure  he  waa  guilty ;  and  thM 
the  wh^  aeeret  of  tlic  negotiation  between 
te  two  kingdoms  was  trusted  to  him  ;  and 
thu,  aiMe  h«  would  not  discuivr  it,  all  methods 
■■qiht  he  taken  to  destroy  him  :  not  convi- 
ttartng  what  a  precedent  the  J  made  on  this 
CHioa,  by  which,  if  men  were  O""-  ~— — 
of  an  ill  opinian  of  a  man,  diey 
MilbMHlMee  nor  violence,  bat  to  hunt  Vim 
iJimii  by  BD^  laeaiu.    1  have  been  parh^  Im 


Kii^louD,  befuri 


lonif  iu  this  particular,   but  the  case   was  a* 
singular,  and  my  retatiea  ti  '' 

1  hope    1    need   i 
1  Burnet,  S85. 

About  eight  years  before  tbit  trial,  Baillic  of 
Jertiswood  hail  Incurred  the  diapleasure  and 
experienced  tbc  severity  of  the  Connisl  of  8e«- 
land.  Wodrow,  (*ol.  1,  p.  421,1  givet  tb« 
following  account  of  whu  occnrred  upon  thai 
occasion: 

"  About  the  middle  of  June  this  rear,  Iben 
I  attempt  upon  the  revemd  Hr.  iamc* 
-  '^-fure  the  restoration  Btiiiislar  at 
tncc  the  revnlution  a  fMWt  aMfiil 
minister  for  a  evod  many  years  in  the  city  of 
Edinbui^h,  wdl  knowa  to  tliis  church.  Thta, 
affair  kindled  a  gtcat  tiame,  and  waa  the  ooca* 
sioa  of  aome  rery  consideraUe  changva.  I 
ahail  give  an  acoonnt  of  the  Bi«tt«r  of  tet. 
from  anarratiTeleftorilby  bimaelf,  whoeorij 
only  give  the  account  of  aome  drcomalanfi 
rriative  to  it,  and  whose  vemcity  I  koaw  wiB 
be  depended  upon  ;  and  then  1  abaH  suljaia 
~'~'  I  mart  with  anent  it  in  tba  oouncil-TC- 
:  aod  my  aecoont  of  this  ia  tbc  htfger, 
laa  this  iaeideBt  bath  havi  vary  laUy  ic- 
nted  t»  the  pablic  in  print. 

"  Hr.  Kirktono,  about  the  time  mcMkiBid, 
one  day  walking  in  the  atnet  af  Minbaagfc 
dwut  noon,  waa  wcorted  very  civilly  hv  n 
young  gentleman,  (we  ahalt  aAerwatd  find  him 
to  be  captain  Carstaha)  Hid  another  gentleman, 
and  a  lackey ;  be  knew  none  of  tbem,  but  came 
afterwards  to  know  both  tu  bis  coal.  Cwataire 
desired  to  ^leak  a  word  with  Mr.  Kirktoun ;  la 
which  be  answered,  He  weald  wait  on  Wm, 
suspecting  no  evil.  When  walking  off  t»- 
ward«  the  side  nf  the  street,  he  adced  at  Ihn 
other  (James  Scot  of  TnsUlaw)  whe  thia  yetmf 
{rcntlenan  was,  for  be  was  peweetly  a  abaager 
to  him :  Scot  answered  hila  with  wlooco  and 
staring ;  and  then  Mr.  Kirttowi  Ibond  be  waa 
trepaned,  ajid  a  prisoner.  Heamer,  be  waa 
glad  when  they  carried  him  t»  a  private  house, 
and  not  to  the  prison,  which  was  near  by. 

"  The  flace  tbey  brought  him  wMo,  waa 
Carstaira'a  own  cfaambir,  an  ngly  dark  bok^ 
in  one  Robert  Alexander  a  mesMin^  hia 
house.  As  soon  as  Caislairs  got  him  mie  bia 
chamber,  he  sent  off  Scot  and  hia  foontian, 
probably  tn  bring  some  more  of  Adr  oatnp^ 
nions.  When  they  were  seee,  Mr.  Kjiblaul 
aakcd  what  be  meant  to  do  with  htm.  Car- 
ilairs  answered,  Sir,  youoweme  nwnny.  Mr. 
KJrictonn  aaked  him,  whom  be  todt  him  to  be, 
and  told  him.  He  owed  him  notbins.  The 
other  repbed.  Are  vao  not  John  WardlawF 
He.  Kirtctowi  mihtwtfitM,  ui  'ofwi^ 


651 J  STAT£TKIALSb  S6CuAmLBSlL]68i^7Vii/#/ArilBi^JfarrliMMi;  [6G8 


their  treasooable  intnitioof ,  is  decltred  treateo 
•od  pnniKhable  as  stich .  I jikeas,  b j  the  wooiid 
•ct  OT  his  majesty's  tliird  jtarliament.  It  is  de- 
rlaretl  higb-tressoa  in  any  ot'  the  subjects  of 
this  reahn,  by  writing,  speakinj^,  or  any  other 

mi&ly  told  him  who  ho  wxs.  Th(>n  Cantnirs 
said,  If  you  be  Mr.  Kirktoiin,  I  haTe  nothing 
to  say  to  you.  Then  Mr.  kirktoun  asked  hiui 
who  he  was.  He  nturoed,  lie  waii  hScot  ot* 
EHciJiouD,  whom  indeed  he  did  firett)'  much 
resrmble ;  yet  Mr.  Kirktoun  knew  not  what 
ti»  make  of  ()im,  he  spoke  thini;^  so  incvtniiisteot. 

'*  .After  tbev  tiud  been  about  hall' an  hour  to- 
gether, Mr.  kirktoun  heppun  to  imagine  Car- 
stairs  wanted  money,  and  was  just  beginning 
to  tnakc  some  rnsinuationv  that  way,  when 
that  excellent  ^^tlunian,  whom  we  sfiall  meet 
with  afierwards,  Mr.  Robert  Baillieof  Jcnis- 
urood,  a  near  relation  oi'  Kirktoun*s,  Andrew 
feileTensoQ,  and  Patrick  Johnstoun,  merchants 
in  Edinburgh,  having  got  some  information  of 
Mr.  Kirktoun's  drcumstancts,  and,  with  some 
difficulty  having  fallen  upon  the  home,  came 
to  the  door,  and  called  to  Carstain  to  open, 
asking  what  be  had  to  do  with  a  man  m  a 
dark  dungeon,  all  alone.  Mr.  Kirktoun  know- 
ing the  voice  of  his  friends,  took  heart,  and 
got  up,  saying.  There  be  honest  gentlemen  at 
your  door,  who  will  testify  what  I  an,  and 
that  1  am  not  John  Wardlaw :  open  the  door  to 
then.  That,  says  Carataira,  I  will  not,  ihrnw- 
ing  his  pocket-pistol;  which  Mr.  Kirktoun 
peveeivi^,  thought  it  high  time  lo  act  for  his 
own  nfety,  and  spasped  Carstairs  close  in  his 
anm;  so  mastermg  both  Ins  hands  and  the 
pistol,  they  struggled  a  while  on  the  floor.  The 
gentlemen  without,  hearing  the  noise,  one  cry- 
mg  out  murder,  burst  open  the  door,  and  part- 
euthem  without  the  least  violence  to  Carstairs, 
and  as  thev  and  Mr.  Kirktoun  were  going  out, 
they  met  Scot  and  his  companion  returning. 

^  Thus  Mr.  Kirktoun  escaped ;  but  the 
others  inclitied  not  to  ^uit  their  game  so,  but 
resolved  to  turn  their  pnvate  violence  to  state- 
aeryice,  and  so  go  straight  to  Haltoim,  and  tell 
their  o%%n  story,  who  presently  calls  the  coun- 
cil, aloKMt  in  time  of  dinner,  as  if  all  Edin- 
burgh had  been  in  arms  to  resist  lawful  autbo- 
ritv.  When  the  council  got  together,  Haltoun 
tells  the  story,  as  the  villains  bad  represented 
It  to  him,  That  some  of  their  public  officers 
bad  catched  a  Phanatic  minister,  and  that  be 
was  rescued  by  a  numerous  tumult  uf  the  peo- 
ple of  Edinburgh.  The  council  made  a  dili- 
gent enquiry  into  the  matter,  and  could  find 
nothing  m  it  to  fix  upon.  Mr.  Kirktoun  had 
taken  care  to  inform  bis  friends  that  it  was  a 
real  robbery  they  designed,  and  a  little  money 
weukl  have  delivered  him,  if  be  and  Carstairs 
bad  got  leave  tu  finish  their  communing. 

**  Jerviswood  was  brought  before  them,  and 
gave  them  a  very  candid  account,  as  above; 
and  when  the  council  bad  gone  their  utmost, 
they  could  find  no  more  in  it ;  and  many  of 
them  w^re  of  opinion  it  were  best  to  drop  it. 
This  bishop  Sharp  violeiitly  opposed,  and  al* 


manner  of  way,  to  endeavmar  tfaa  aksvatifln, 
snspeiiuon,  or  diversion  ef  the  right  of  soe« 
cessioo,  or  debarring  the  neit  bwiU  sooeenssr. 
Nevertheless,  it  is  or  verity,  that  the  said  Mr» 
Robert  Hayiie  of  Jerviswood,  shakhig  off  all 


fc  ^. 


ledged,  if  Carstairs  were  not  supported  aad 
eouragetl,  and  Jerviswnod  maiw  an  cgnmpk^ 
it  was  not  to  be  expected  any  would  ever  pre- 
secute  PhanatiGs ;  and  insisted  with  such  vehe- 
mence, that  be  got  over  the  most  part  eC  the 
counsellors  to  a  proMCutioo,  and  the  advocaie 
is  ordered  to  fonu  a  libel  against  Jerviswood. 

**  Next  council-day,  June  22d,  The  lords 
baviug  considered  the  libel  given  in  by  bin  ma- 
jesty's advocate  against  Mr.  Robert  Baillie  ef 
Jerviswood,  for  his  rescoing  of  Bdr.  Jamee 
Kirktoun,  and  deforcing  captain  CarstairBy  who 
had  onlers  to  apprehend  air.  Kirktoon,  ifaid 
the  libel  relevant,  and  proven,  by  the 
prmlucied  bv  the  captain,  and  twt 
n  guilty  of  an  insolent  riot  and  d 
and  fine  him  in  500^  sleriitig,  and  apnoint  hMi 
to  be  in  prison  till  be  pay  it.  That  oay,  I  mm 
told,  the  council  were  m  a  terrible  rage,  so  that 
when  several  of  the  inhabitants  of  Ediuhni|ih 
bad  got  in  to  see  what  the  oouncil  would  dn  m 
so  o£ous  a  case,  the  qnestkm  was  stated,  whe- 
ther all  tbepeople  in  the  kibhy shooM be ia. 
prisoned  or  not  .^  they  escaped  coafinemsBthil 
by  one  vole. 

**  ThecotmcU  remit  to  the  committee  efpqb- 
lic  afiaars,  the  examination  of  Andrew  fkmtm  . 
son,  and  Patrick  Johnstoun,  who  are  delalad,  an 
being  art  and  part  vrith  Jerviswood  in  the  d^ 
forcement:  and  in  July  they  are  fined,  Mr* 
Stevenson  in  lOOOL  Scots,  and  Mr.  Johnatenn 
in  1000  merks ;  and  they  were  to  continue  HI 
prison  till  payment* 

**  This  prosecution  was  mightily  cried  eut 
upou.  Tne  reason  given  by  the  managera  Ibr 
this  severity  was,  that  Jerviswood  and  theothm 
were  guilty  of  resistance  to  lawful  authority, 
because  captain  Carstairs  %ias  a  commissioned 
officer,  ano  bad  produced  bis  commission  for 
apprehending  ouled  ministers,  and  suspect  per- 
sons, at  the  council-boanl :  but  this  rcaeun 
could  not  satisfy  impartial  observers,  who  knew 
how  matters  stood.  It  was  indeed  true,  that 
Carstairs,  some  time  before  this,  had  a  war- 
rant to  this  purpose,  granted  him  by  the  areh- 
bisliop  of  St.  Andrews ;  but  it  was  well  known, 
that,  I  do  not  know  from  what  cause,  h^  btvnt 
tliis  warrant  a  month  before  this,  in  the  earl  ef 
Kincardin*s  house,  before severals,  and  produced 
no  wanrant  to  Jerviswood  and  the  roa,  when 
they  rescued  Mr.  Kirktoun,  neither  once  m 
much  as  pretended  any  such  thing. 

'*  And  his  production  of  a  warrant  before  thn 
oouncil  was  afterwards  found  to  be  n  trii^  and 
contrivance  of  the  primate,  which  will  be  the 
more  easily  credited,  when  the  reader  cenMn 
to  the  case  of  Mr.  James  Mitcbel,*  and  la  eh- 
serve  bis  carriage  in  that  matter.    The  thii^ 

«  See Mitcfad'sCwekthia CidlectioB, f«L 
6,  P.1S07. 
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fear  of  God,  respect  and  regard  to  his  niiyesty 's 
authority  and  laws,  and  havinj^  oonceWed  most 
unjustly,  a  j^reat  and  extraordinary  malice  and 
haired  against  his  roi^esty's  person  and  ^- 
vemment,  and  baring  designed  most  trakerously 
to  debar  his  royal  highness,  his  majesty's  only 

stood  thus :  AAer  the  a11edge«l  riot  was  com- 
luHteds  and  the  first  meeting  of  the  council 
over^  the  archbishop  found  it  convenient  Car- 
stairs  should  haTC  a  warrant  to  produce,  and 
accordingly  one  was  provided,  sind  the  date 
was  taken  care  of,  so  as  to  answer  the  time  of 
the  facts  bcine  committed.  It  was  this  Car- 
statre  produced  in  face  of  council,  so  that  really 
they  went  upon  a  base  forgery. 

**  Further,  it  was  reckoned  a  very  odd  step 
b3*  onlookers,  that  a  libel  should  be  found  suf- 
ficiently proven  by  the  sin^e  testimony  of  an 
infamousaoci]ser,nere  likewise  a  party,  against 
the  declaration  of  three  unquestionably  credit- 
able witnesses,  and  the  examination  of  all  the 
witiMBBses  who  were  called  in  this  process :  But 
Sharp  and  Haltoun  must  have  their  will,  and 
so  the  sentence  past,  though  reasons  strong 
and  naBT  were  oflTered  against  this  illegal  pro- 
cedure, by  several  memMrs. 

**  Notwithstanding  of  all  these,  the  sentence 
as  above  was  carried,  and  this  worthy  and  pious 
geatteiiuui  Jerviswood  continued  about  four 
months  in  dose  prison.  I  find  him,  August  3d, 
by  order  of  council  sent  from  Edinburgh  to 
nilliiig  Castle,  under  a  guai^.  He  paid  three 
thMmiM  merks  of  his  fine  to  Carstairs,  as  a 
reward  of  hif  seal  against  presbyterians,  and  be- 
eaote  he  was  an  active  agent  to  the  archbishop 
ia  hie  penecution.  It  was  with  no  small  dir- 
ficahy  this  /gentleman  was  at  length  liberale, 
and  passed  as  to  the  rest  of  his  fine,  and  not  till 
tha  court,  upon  better  information,  had  dis- 
eomnd  some  dislike  at  this  unrighteous  pro- 
cadare.  Some  years  afterward  Jerviswood  will 
come  in  again  in  this  history,  when  he  met  yet 
with  harsher  treatment.  Within  two  months 
Mr.  Stevenson  and  Mr.  Johnstoun  got  out  of 
prim,  *but  not  till  Haltoun  was  presented  with 
a  piece  of  good  urine,  and  a  parcel  of  curious 
lace,  and  then  justice  was  permitted  to  be  done 
them. 

**  la  the  mean  time  Mr.  Kirktoun  thought 
I«aper  to  try  what  he  could  do  at  court,  and 
siaee  the  dutchess  of  Lauderdale  had  not  long 
ago  professed  very  great  kindness  to  him,  he 
presumed  to  write  to  her  ^ce,  and  sent  np  a 
true ioibrmat  ion  of  the  aflfku*,  complaining  hea- 
vily of  the  wrong  done  him  and  his  fnends. 
The  information  was  indeed  shown  to  the  duke, 
who  seemed  m^htily  surprised  at  it,  and  owned 
he  never  net  with  two  informations  more  dif- 
feiaat  thaa  hie  brother's  and  Mr.  Kirktoun*s. 
Within  a  little,  by  whom  I  shall  not  say,  Mr. 
KirkttmB*a  letter  and  information  were  sent 
down  to.llM  conndl,  to  see  what  they  could 
BMka  af  than  for  a  new  aconsation.  ^Vhen 
Baltoon  law  them,  he  foamed  and  ra^,  but  it 
waa  aat  itt  lua  power  to  reach  Mr.  Rirktouu  at 
thit  tivMI  Mily  Mr.  Kirktoun,  aa  we  have 


brother,  from  his  due  ri^ht  of  succession,  did,^ 
amongst  many  other  traiterous  acts,  tending  to 

Eromote  that  wicked  design,  endeavour  to  geC 
imself  elected  one  of  the  commissioners  for 
negotiating  the  settlement  of  a  colony  of  this 
nation  in  Carolina,  in  one  or  other  of  the  daya 

heard,  is  put  in  the  front  of  the  letters  of  Inter- 
commuuing  in  Au|;^u$t  this  year. 

**  This  spark  raised  a  ^cat  flame,  and  waa 
followed  with  very  considt^rable  consequences. 
After  th^  council  had  come  to  an  issue,  Hat- 
toun  dispatched  an  account  of  this  affair  to  his 
brother  the  duke  of  Lauderdale,  and  misre- 
presented all  who  had  spoken  any  way  favour- 
ably  of  Jcr\ Iswood,  as  if  they  uad  agreed  to 
subvert  lawful  authority,  and  were  in  a  comU^ 
nation  against  the  king,  and  for  the  nhanatics. 
A  new  nomination  of  council  came  down  from 
court,  as  we  have  heard,  and  all  who  would 
not  bow  to  Haltoun  and  the  primate  were  lefl 
out,  such  as  duke  Hamihon,  who  had  spoken 
much  and  freely  against  the  act  of  fining  Jer- 
viswood and  the  others,  the  lord  Privy  Sea), 
the  eari  of  Kincardin  formerly  Lauderdale's 
great  friend^  the  earl  of  Dundonald,  and  soma 
others." 

It  was  the  second  imprisonment  of  BaOlie,  of 
Jer\'iswood,  which  induced  sir  Patrick  Hume 
(created  earl  of  March  mont  by  king  William) 
first  to  conceal  himself  at  Polwarth,  and  after- 
wards to  escape  to  the  Continent.  Mr.  Rose, 
in  the  Appendix  to  his  "  Observations  on  Mr. 
Fox's  Historical  Work,"  has  published  a  most 
interesting  narrative  (composed  by  lady  Mur- 
ray, who  was  grand -daughter  of^^sir  Patrick 
and  of  his  friend  Baillie),  in  which  are  related 
many  particulars  of  her  grandfather's  conceal- 
ment and  escape,  and  of^the  privations  which 
he  and  his  family  underwent  during  their  ab- 
sence from  their  country.  Lady  Murray  re- 
presents, that  from  London  he  went  to  France, 
and  travelled  from  Bourdeaux  to  Holland  on 
foot.  Sir  Pati'ick,  in  his  own  Narrative  (pub- 
lished in  the  same  volume)  says,  that  so  sooo 
as  he  got  upon  the  Continent  he  staid  but 
short  in  France,  spent  some  weeks  in  Flanders 
and  Brabant,  and  so  went  on  to  Holland.  Mr. 
Rose  himself  (Observations,  &c.  p.  209)  re- 
lates, that  sir  Patrick  escaped  to  Ireland,  ^rom 
whence  he  retired  first  to  ueneva  and  then  to 
Holland.  In  reporting  toe  second  escape  of 
sir  Patrick  from  Scotland  (which  took  ptoco 
after  the  discomfiture  of  the  expeilition  com- 
manded by  Argyle)  Mr.  Rose  says,  that  he 
escaped  to  the  coast  of  France,  and  travelled 
through  the  whole  of  tliat  country  in  the  cha- 
racter of  a  physician  to  Bourdeaux,  compdled 
by  the  importunities  of  the  people  as  he  pused 
to  practise,  from  tlieir  confidence  in  the  ndll  of 
a  British  physncian,  which  he  was  obliged  to 
continue  to  do  at  Bourdeaux  tiH  he  could  get 
a  passage  from  thence  to  Holland  a  second 
time.  Lady  Murray  mentions  his  nassing  for 
a  surgeon  during  the  course  of  his  first  escape. 
In  fact,  her  Narrative  aotieea  not  th^  expcm* 
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of  tlie  monetbsof  January.  Ffhnury,  March, 
Apni.  or  May,  one  tbousau  I  six  hiiiidreil,  and 
eipity  three  yean ;  and  lliat  he  iiiij^ht  thereby 
hate  the  frecT  and  better  acct-ss  to  treat  wiib 
the  earU  of  SRufle»bury  and  £ss«'.\,  the  lont 
Russel  and  ^len,  uho  had  enti-red  into  a  ron- 

tion  under  Argy If  or  its  conbcqiic  nce«.  It  ap- 
peara,  that  ibe  iucidenta  attending  the  former 
•f  sir  Pfttrick's  escapes,  are  oi'ra«ionally  con- 
fouoded  with  th<i«e  vihiih  attended  the  other. 

See  more  coDcernioif  UailJiu  ot'  Jenriswood 
IB  4  Lain^ V  fiibL  of  Hcutland,  7lS  1:^3,  137. 
e(ftoi|. 

The  entries  in  Fonntainhall's  Decisions  con- 
cerning \h\s  Case  arc  a«  fullows  : 

•'  July  '26.  et  dicb.  seq.  ICS^.  Mr.  Williaiu 
91peoce,  late  senant  to  the  earl  of  Ar^\  le.  by 
order  of  the  Pnr>  Council,  is  tortured  and  put 
in  the  b^ots,  to  Yurre  hiin  to  repeal  what  he 
know-s  of  the  earl's,  and  other  persons,  acct-s- 
sion  to  the  Imte  Eng^lish  fanatic  plot,  and  the 
anociatioQ  and  design  of  iismtr ;  and  in  rti^ard 
he  refused  to  depone  u|ion  uath,  if  ht-  had  thr 
key  wliereb^  he  could  n-ad  soiih-  k'ticrs  of  the 
caries,  produced  by  inajur  Ifolnus,  \«ritti-n  in 
o  phers ;  and  seeing  he  would  nut  say  uuou 
oath  that  he  coiild  not  read  them,  and  that  tue} 
offered  to  secure  bun  b\  a  [tardon  for  his  hli-,  ]t 
rendensd  biai  Fery  obnoxious  and  susucct  «d 
|vevnricntioD  i  so  that  atler  the  torture,  he  u  a* 
pot  in  genenl  Dalziell's  band<« ;  and  it  %%as  re- 
ported that  by  a  hair-shirt  aitd  pncLiu^,  ia» 
the  witches  are  used,)  he  was  live  mj'his  kept 
from  sleep,  till  he  was  turned  half  distracted. 
He  eated  v^ery  Uttle,  of  purpose,  thtit  lie  uiit:ht 
require  the  leas  sleep ;  yet  all  this  while  he  dis- 
covered nothini^,  and  thous^h  he  had  duni*  it. 
jcC  littie  credit  was  to  be  ^ren  to  what  he 
should  say  at  such  a  time. 

'*  August  7.  At  Pnvy  Council,  Spi^nce  is 
again  tortured,  and  his' thumbs  crushed  with 
thumlukins :  It  is  a  new  invention  used  among 
the  colliers  when  transtfreitsors ;  and  disco- 
vered by  general  Dalziell  and  Drummond. 
they  having  seen  them  use<t  in  Muscovy. 
After  tliis,  when  they  were  about  to  put  hiin 
again  in  the  boou,  he  being  frighted,  desired 
time^  and  he  would  declare  what  he  knew  ; 
whereon  they  jgave  him  some  time,  aud  se- 
questrated him  u  the  castle  of  EdiuLureh,  as  a 
{dace  where  he  would  lie  free  from  any Imd  ad- 
vice or  impression,  to  be  obstinate  in  not  re- 
vealing. 

•»  August  22,  BIr.  Wilham  Spence,  men- 
tioned 7  th  current,  to  avoid  any  farther  tor- 
ture, reads  these  hieroglyphic  letters ;  and 
agrees  with  Mr.  Holmes's  declaration,  that 
Arisyle,  Loudon  Campbell,  the  iate  president 
Stair,  sir  John  Cochran  and  others,  had  form- 
ed a  design  to  raise  an  army  in  Scotland,  and 
to  land  at  such  convenient  places  as  th^y 
hoped  the  people  would  join  with  tbein,  and 
hopcsd,  iH  tliey  once  gave  the  kind's  tun.-es  a 
foil,  they  would  get  many  to  flock  mto  xhvm  ; 
and  hadadvanced  money  to  this  purpose ;  and 
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spiracy  in  England  against  his  ro3J^«lT*s  per- 
son and  gof eminent,  and  with  col*inel  l(umiey, 

?V alcot, West,  and  Ferguses, 

I  and  othfrs.  Mho  had  likewise  conspirra  the 
>  murder  of  his  majesty  *s  sacred  person,  and  of 
I  the  penon  of  his  royal  hi^ness ;  and  fiodhig 

that  there  were  three  keys,  whereof  he  had 
one,  and  Mr.  Canitairs  another  (nhich  caused 
him  to  be  tortured,)  and  Holmes  a  third  ;  and 
they  rxp«  ctnl  htlp  from  Kngland  ;  and  also  he 
appro vnl  of  Citay  of  Crigie's  rvadiiig  them. 
On  tliiin,  Campbell  of  Ai^kinlas  was  appre- 
hended, by  John  M*Naug1itan  in  Inverary; 
and  Sprnce  got  the  liberty  of  the  oaatle,  and 
his  remission  was  rrcommendtd  to  be  pasthy 
the  king ;  an.l  Cordon  of  Earlston  was  sent 
for  from  the  Ba«s,  not  to  be  cxecutis  (as  sone 
said.)  hut  to  be  toriund  and  confronted  with 
^$p(:ll^e. — Thty  resolvetl  not  to  admit  of  his 
nuifluf^s  fur  an  excus«%  which  thev  esteemed 
simulate ;  as  the  late  chancelhir  had  done. 

**  SiuteiiilM r  4.  Mr.  Robert  Raillie  of  Jer- 
lisHWNl,  haling  got  \\\s  citation  belbre  the 
Pri^  V  Council,  on  a  libel  for  resetting  rebeli. 
Ace.  he  ga«c-  in  d  hill  craving  a  delay,  in  respect 
of  his  utter  iiiabihty  to  ci>me  abroad  throogh 
sickness  and  indis{Muiiou  ;  Ihey  appountcd  the 
cltrk-regivfer,  Sec.  to  t^o  to  the  pnson,  and  to 
examine  him  u|ion  oaih,  on  the  articles  of  the 
lihi'l  wliich  they  had  now  raised,  fcorii^  he 
ini^ht  escajie,  uihI  prevent  lining,  or  any  other 
punishiueut,  if  he  should  miielly  die :  And  he 
decliiiiiiif  and  ^hithn;;  to  depone,  and  it  hdpg 
rt-{it>rtvd  to  the  Privy  f 'oujicil,  they  fined  him 
6.0UU/.  ^u-rliag,  which  differs  Uttle  from  a  fhr* 
feiiuic. 

•■  ^k•|tI^•^^h^^  :>  and  o  Mr.  William  Car- 
Mair's.  Mtn  to  3Ii.  Julm  Cai^iairs,  once  minis- 
itr  ot'(>luiitro\v,  i»  brmi^-ht  before  the  S^ecret 
Coniiuiiu-v*  uf  Council,  uiul  is  tortured  with  the 
ihuuii)ikiii*».  lii-  c<jui(i*sbed  there  had  been  a 
currt  nt  plot  ij  .Scntiai.d  those  ten  years  past : 
Some  wi  re  for  raisini:  fun^^  ;  others  were  only 
fur  a^a»oc-i;ain^  w  ith  ilii-  English,  for  hoidiog 
out  the  duke  of  York  tVuin  succeeding^  and  to 
pi-pser\c  tliL'  rcf'jrined  r-:ligii>n.  He  named 
ni.tii}  that  were  up>^n  iiir-  knouiedi^o  of  it :  as 
the c-arl  ui  Tarra^,  < 'e^uiiks elder  and  }imnger, 
with  the  ullier  p;i.s'MifT4«  Murray  of  I'hilip- 
haugh,  l*iingh  nf  TorH'KMJlev.  ifunie  of  Pu* 
wart,  lloiue  of  Batr.'ndcaii.  Mr.  Gilbert  ElIiot» 
8jut  of  GauO\Tshifc!s.  ILiy  of  Park,  sir  James 
Dakym^dc,  .Mr.  Ueheii  'M:irti'.iC,  HamilUMi  ot 
i\ikenhcad,  Vc.  and  sonx^^ine  uut  the  duchess 
of  I^uuerdale  as  a  rvsilttr  nf  Argyle  since  his 
furfeitui-e,  and  a  tuniislicr  of  him  with  money  ; 
ami  whouflercd,  iu  167 T,  t:i  prin^urc  the  fana- 
fR's  an  iudiilgeuev  from  the  kiii^  for  a  sum  of 
iiiuucy .  Kuuio  V.  rotigously  aUn  named  Kcr  of 
C  hcrfietrets,  Caniplicll  of  I'ufltlcl,  Carnegie  of 
BalDiinuion,  the  Lairds  of  Ijiodic  and  Grant, 
Crawlnrd  uf  Ardiiiillan,  Elliut  «»('  Sti»bs,  Mur- 
ra\  of  Sp4»t,  Vc.  8urh  of  tiiciii  a>  could  begot 
are  preiienti^  apprt . ndcil.  ami  jiut  in  close 

{irisoii  ;  and  then   in^or  )I  v.ra  and   Philip^ 
laugh  are  tinU  examined  ;   and  »taildihg  OA 
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that  he  ctmld  not  g«t  hiiBMlf  electeil  rnie  of  the 
nid  coinmiKsioni^nt.  heresolveil  to  i^o  (o  I.iOodoD 
upon  his  own  expcbccs,  and  dedmred  to  spf e  • 
rals  (whom  he  took  i^freat  paim  to  draw  in  to 
be  liU  acconi|dice«)  that  his  desi^  was  to  push 
IbrwanI  the  people  of  England,  wbodiitnotliingr 


ibeir  denial,  they  arc  threatened  with  the 
boots  ;  whieh  matLCS  them  in<rejiuon(i,  and  con- 
feoB  their  accession.  This  did  so  dii^compose 
and  coDfound  Alexander  Monro,  to  discorn* 
others,  that  he  desneralelv  offered  money  to 
the  keeper  of  the  Tolbootli^s  man  to  run  liiin 
throogfh  with  hw  sword,  and  niarnl,  that  he 
knew  lie  hehovctl  to  do  some  base  thinsr  b«  t>re 
he  diod ;  and  regaled  that  he  should  have  de- 
nied it  before  the  kinvr,  by  lyinfr  so  obstiuatt;!^-, 
and  should  have  been  so  instrumental  in  draw- 
ing so  many  gentlemen  upon  thiit  which 
woaM  stand  them  both  their  lives  and  f(»rtuiies, 
and  he  behoved  to  be  a  drudge  and  a  witness 
•gainst  them.  Pliiliphau^h  cast  himself  upou 
the  high  treasurer's  mercy  and  protection. 
liien  Campbell  ofArdkinlas  is  cxainiiie«l,  and 
Jie  freely  confesses  he  sent  to  Argyle  since 
his  0Ki4»e  100^  s.erling;  but,  findiuir  this 
dram  to  treason,  he  desires  to  correct  his  dc- 
IWMafHMi,  and  avers  it  was  only  i^iven  by  him  to 
Angle's  children,  ami  not  to  himself!.  Duke 
HamikoB  q>posed  this  torturing  much ;  and 
alledged  that,  at  this  rale,  tliey  might,  witlioiit 
aeooiers  or  witnesses,  take  any  person  off  the 
iCraet,  and  torture  him  ;  *  et  nemo  in  alioriim 
'  caput  est  torqucndiis  ;'  and  he  retire«l,  ami 
refused  to  be  present,  on  this  ground,  ihat  if 
the  party  sliould  die  in  the  tortiii-e,  the  judges 
were  liable  for  murder,  at  least  were  severely 
eeasuraUe. 

"  It  wras  doubted^  how  far  thir  testimonies 
extorted  per  torturam  can  be  probative  ogainst 
third  parties,  setting  witnesses  sliould  be  no  far 
folantaiy  and  spontaneous  as  to  be  unde^  no 
impreations,  or  terrors  of  fear  of  life  or  limb ; 
odiva  judge  thejn  best  to  be  credit eil  tht  n. 
SoBSe  thought  our  privy  council  would  hu\e 
been  at  some  loss,  and  coutracted  some  tash 

Sr  this  cruel  torture,  had  they  suffered  it  as 
ej  did  the  Iwots,  (which  they  regnrded  not. 
their  legs  being  small,)  without  discovering  ur 
rcrealing  this  consuiracy  ;  but  their  eout'ess- 
ing  tends  to  justify  the  privy  council's  pro- 
osniK. 

«*  I>eoember  23  and  2-1.  Tlie  trial,  ron- 
dcinnatioa  and  ezecuti(»n  of  Robert  iS:utlif  of 
ierfiswood  was  upon  thir  days.  On  the  *2'M\^ 
he  wias  brought  to  the  criminal  mut,  nnd 
paanell^  as  art  and  part  i^f  the  tre;i<oiiabIc 
ooBipiracy  of  joining  with  the  tli^icontentf!! 
eoontry-party  m  England,  viz.  SiiafUhury, 
lord  Kusset,  &c.  to  persuade  or  force  the  kin;; 
to  redress  their  grievances,  ami  to  call  a  parlia- 
ment,  and  pass  the  bill  of  secIu!<ion  a^inst  the 
diiika  of  York,  for  securing  the  Protestant  reli- 
gjKVp ;  and  of  carrying  on  this  relNiHious  design  of 
nsing  whh  England,  under  the  filind  and  pre- 
fenoeof  the  Carolina  company,  and  for  his 
loDwkdge  and  scccf  uoa  thereto,  which  ha  bad 


but  talk,  that  they  might  go  on  eff^^nally ;  and 
after  he  had  settiiMl  a  correspcmdenc}'  here,  he 
did  go  up  to  liOudon  in  one  or  other  of  die  said 
moncths,  with  sir  John  Cockran  and  commissar 
nionro,  and  did  then,  and  there,  transact  witik 
the  said  conspirators,  or  one  or  other  of  them* 

pre^umcHl  to  conceal,  and  did  not  reveal  the 
same :  as  also,  he  was  an  agent  for  getting 
the  1U,UCX;/.  sterling,  from  the  English  to  my 
lordArg\lc  in  Holland  to  bny  arms  and  to 
raise  dragtxms  and  horses  to  laud  in  the  west- 
highlaniS,  where  others  were  to  join  witli  him. 

**  The  king's  aihocatc  first  produced  the 
pi  ivy  council'^  w:irrant  to  pursue  him  ;  which 
ai'H>  conimaiulod  sir  George  hockhart  and  me^ 
upon  our  uilrgiunce,  to  be  assistant  to  him  in 
that  |:rol'(■^•s.  Then  the  warrant  wag  produced 
for  Sir  Fairiek  Home,  Mr.  Walter  Pringte, 
and  Mr.  William  Fletcher  to  appear  tor  the 
pnnel,  (thou;rh  the  asth  act  of  pari.  1587 
IS  warrant  eiiough,)  they  always  containing 
theniMthcs  within  the  bounds  of  law  and 
loyalty :  at  which  clause  they  scrupled  as  an« 
iisual ;  though  tliey  declared  they  would  ex- 
ceed neither. 

"  The  1st  defence  was  on  the  shortness  of 
the  citation,  that  it  was  upon  little  mure  than 
94  hours,  and  that  the  legal  int/uckr  was  15 
dayK;  as  after  debate  was  ibund  in  1673,  Yff 
the  j'lstiocs,  in  the  case  of  one  Rohcrtsoo, 
though  he  was  in  prison,  remarked  by  Mir 
fieorge  ]\I<Kenzie  himself,  in  his  criminals, 
tit.  of  libels ;  at  least,  such  a  com|>ctent  time 
(•UiL,'-!it  to  bo  allowed,  in  which  the  pannel  may 
XMSQ  a  precept  of  exculpation,  conform  to  the 
regulations  in  1672,  to  prove  his  defiances  of 
aiibly  or  the  like,  and  to  cite  witnesKess ;  which 
was  iin)K)<%sibL*  \\\  this  case ;  and  if  they  may 
l)c  rtUd  on  a  day,  w hy  not  on  an  hour  ? 
Atiswtrril,  There  was  no*  law  obliging  tojgivo 
piiii.'.cU  Iti  prison  any  definite  time,  especially 
vUiore  it  \\as  not  on  a  suuiuions  of  treason, 
hut  only  on  an  indictment;  and  that  ouf 
custorn  and  practices  had  alluued  citations  on 
!?1  huurs ;  and  Kathillet  and  others  hud 
Lrtn  s(  cited,  v^iily  it  was  not  objected  against 
in  tiii-se  cases,)'  ami  liere  the  pann«il  had 
not  ap.pljcd  for  an  exculpation.  The  crimi- 
nal lords  n  pelted  the  defence,  and  su»tainel 
the  citation. 

'*  y«lo,  AllfHlMTcd,  As  to  that  nrtirlcof  haf- 
hoiirinjy  and  rest  t  of  !ilr.  Win.  Vr!!(!i,  or  other 
luiritives,  and  thi' coi :'<'Sp>n«linv  \\\x\\  Argyle, 
it  \\as  *  res  luirt;*niTs  iui'-'-atii.'  in  £»«»  far  as  he 
having  U^rn  couteeuLd  beterethe  privy  <-nun- 
oil,  in Srptvuiher  lust,  ler  i!:tsr  rriinr s,  and  the 
same  \w\T\\y  rt-f-.Tifd  to  his  oath,  hiuI  \\l  refus- 
ing to  dopen  ■,  lie  \v;u!  fined  in  r»,0CO/.  sterling, 
AnsvcrttI,  They  n strietcd  to  the  crimes  not 
in!».isUMl  for,  hi  that  dtTieel  of  council.  Kc- 
plied,  J\y  a  scroll  undi.:*  the  clerk  of  secret 
council  his  s^ervimt's  hand,  he  was  also  then 


thing ;  and  it  being  a  sovereign  coiul,  it  should 
2U 
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fur  not  lenclliig'  the  same  tinieously,  and  la* 
oiCDted  the  ildayca  uml  in  't ;  ana  persuaded 
the  late  eari  uf  Ar^r^'lc,  and  others  in  liui  naiiM, 


to  £ret  a  sum  of  inonry  to  tlie  late  earl  of  Ar 
gj^le,  a  i1cclare«l  traitor,  Pjr  briii|;inf(  home  of 
mi'ii  anti  arms,  for  raUiiic:  a  rehdlion  apiinst 
bkt  niaji*sly ,  and  in^ailinpf  this  his  native  couu- 
trey  ;  aiu!  no  fai7i«*flt  m- as  he,  in  the  sahl  dosigpi, 
that  he  did  cliide  ttiosc  Eii^ish  conspirators, 

make  more  faith  ihun  any  double;  and  the 
advocate  could  not  dc|K)ue'in  prejudice  of  his 
iniycst3-*s  iuten'St.  The  lonts  alloucd  the  kind's 
Advocate  to  iinust  aj^ainst  the  |MUinel  for  all 
crimes  not  judj^od  by  the  said  decrtet,  and  re- 
fused to  conv«U  it  by  his  oath.  Then,  havinff 
no  more  tn  .say  aj^ainst  ttie  rt-K-vancv  of  the 
dittay,  thr  Jusrict-s  f(»und  it  relevant  to  uifer  the 
pain  of  trcasctn.  Vvt  then*  vvrre  two  other  de- 
fences privately  su::^-esti'd.  Inio,  TLat  the 
kiug*s  u  arrant  seutlin<;  him  down  from  Lon- 
don, bore  (Ailv  to  trv  him  tor  crimes  done  in 
Scotland  ;  tr^i\  what  he  plotted  in  £n|f1and 
should  not  lie  rhar^eil  on  him  here.  2do,  That 
ju  £u}{-land,  the  sending  iiionev  to  Arg'yie  was 
not  treason  ;  c  r^^,  the  conccahnff  it  by  a  Scots- 
man could  not  be  treason,  seeing  *  acccssorium 

*  seqnitur  suum  priucipale,  et  nou  entis  nulla 
'  sunt  accidentia.'  (Hut  they  were  not  ehar 
to  meddle  vi  ith  thir  in  o.)  And  there  is  a  strict 
act  of  jwrl lament  in  England,  since  his  ma- 
jesty's Kesloration,  tliat  no  man  who  has  com- 
mitted a  crime  in  England  shall  tie  sent  pri- 
soner for  it  to  another  kinploin,  (Init  1  think 
this  act  means  native  or  naturalizcfl  English, 
now  the  Scots  Postnati  are  such ;)  for  in  ano- 
ther country,  they  i*annot  pU*ad  tbc  bcuoflt  of 
the  Habeas  Corfius;  and  for  this  reHson  it 
■cems  tliev  could  not  prevail  with  Shvphenl 
andtheotncr  Ent^ish  witnesses,  to  come  to 
Scotland  and  de|Nino  aciiinst  .IfrviKwcul,  vthal 
thev  knew  of  his  act^essiou. 

"  Then  the  witnesses  were  c.illcd,  and  Wal- 
ter Scot  earl  of  Tanas,  the  panm-l's  nrjihew  by 
liis  lady,  was  first  brnn|L>lit  in  ;  a^iiitvt  whoiii 
it  was  objected,  tfiat  he  was  not  a  habile  wit- 
ness in  law,  bcinif  not  only  *  ("onsrius  et  sociiis 

*  criminis,'  but  also  under  pn>ci*sti  of'treiiaiun.  and 
also  under  tlu-  fi*ar  and  apprehension  of' his  life. 
and  so  <  sub  |Hitt?sl.'tte  aoini>iatoiis  ;*  au«l.  wliiih 
was  mon-,  ho  wa«i  '  e«>ii«iciuk,'  in  sf>  far  as  he  | 

.had  coniisscd  his  guilt,  and  thrown  liiniself  on  j 
tliekingS  merry,  « et  cuiiKs^ns  h:4betur  piu 
'  convicto  ;'  and  sucli  »iiiiev>  was  rejetli'd  by 
all  laws,  even  in  tlvu^ion,  aw  Anton.  MulhiiMis 
asserts ;  Tit.  de  b'sa  Miiji-Ktatc,  cap.  4.  And 
Farinacius  de  Testibos,  qua-st.  51S,  dcfclare^i 

*  testem  accusatnm  et  incarceratum'  to  be  in- 
capable; and  the  G4.  clinp.  statut.  'i.  U»hcrt.  1, 
'  de  his  qui  repelluntur  a  testimonio,*  expressly 
incapaciiales  '  vine uL turn  infamem  cl  caree- 
'  ratum/  and  whose  accusation  is  yet  do|)Cud- 
ing.    Answered,  Thuuffh  the  brocanl  *  r(|gu- 

*  larilor*  holds    tnie,  that  *  socii   consciiuuc 

*  criminis  non  sunt  adniittendi  in  testes  quia  ni- 

*  hahiles,'  yet  *  except iont:m  et  dvliquium  pa- 

*  titur  in  cri  minibus  privileii^iatis  et  except  is,' 
as  is  treasijn,  and  conspiracies  for  subverting 
the  govermiivnt,  which  cannot  otherwise  he 
pro?ea  hut  by  aooompliGes ;  and  to  plead  that 


— ^^  --» — -  • 

to  accept  of  any  sum,  rather  than  not  to  en- 
gage ;  and  amongst  the  many  meetings  that  ha 
had  at  London,  tor  carrying  on  the  said  trait- 


they  arc  not  receivable  iritnesses,  is  all  one  as  to 
plead,  that  such  jilots  shall  nut  lie  discovered  at 
all ;  and  if  <  partKvps  criminis'  be  not  allowed, 
they  cannot  show  a  way  how  to  reach  snch  con- 
jurators ;  and  publick  utility  has  introduced  thia 
relaxation»both  for  the  atrocity,  frequency  and 
latency  of  the  rrime ;  and  all  lawyers  are  clear, 
that  it  may  be  proven  *  per  smios.'  2do,  *  Coit- 
<  fessus  babetur  pro  omvicto'  only  '  fictiona 
'Juris  ;'  and  Papon,  in  his  Arrests,  lib.  24, 
tit.  8,  shews  sundry  cases  wlieit'iu  coroplicea 
make  a  full  probation,  via.  in  lawa  m^ierty, 
and  conspiracies;  and  Anton.  Falier  in  cod. 
lib.  9,  tit.  6,  says,  it  is  <  pri«  ilegium  criminis 

*  Imps«  majestatis  ut  facilius  priibetur,*  and  that 
for  obi  iating  and  discovering  it,  ■  etiam  aocii 

*  Criminis  sunt  testes  habiJes,'  which  though 
he  conlesse;»  to  be  hard,  yet  it  is  necesmry : 
and  it  imports  not  in  law  whether  he  be  under 
iiroci^  or  not,  for  it  still  anioiinta  tn  no  more 
but  his  hdn^  a  ^  socius;'  and  his  fear  of  daath 
is  much  the  same  Inforr  his  indictment  at 
after.  The  criminal  lordK  re|icl1ed  the  objec- 
tion, and  ailniittfii  Tarras. 

**  Then  Connnissar  l^lonro  bring addnccd,  it 
was  alleilgcd  against  him,  that  he  had  betrayed 
his  testiiiiony  alread;^-,  by  discovering  what  be 
could  say  against  the  pantiH.  <ido,  When  ha 
f'mitred  that  dorlaralion,  he  was  either  thivalen- 
•■d  with  torture,  or  in  the  very  prospi^t  and 
view  (if  it ;  snd  l>:nnlioiifterius*  and  other  cri- 
minalists repntbuti  iliat  trstimuny.  3iio,  That 
he  hsd  got  proiiii.se  f»f  the  greatest  good  deed, 
viz.  his  lif«'.  Answemt,  any  d^'laration  ho 
huN  emitted,  is  not  protliiion  :  Iniiiig  lo  a  judga 
and  it  was  not  nn  a  prccognitiuii,  nor  in  rela* 
ti'in  tn  this  punnel ;  and  Si»  neiHls  neither  ha 
Ln\rn  back  nor  nii.rclleil.  Vdo,  It  is  denied, 
Uv  was  thn'Stcnit!  with  the  tort  un- ;  ho  I,  though 
be  had,  he  is  so  tsu*  trmi  brin^  rriidired  thcro* 
by  iuhabiU',  tiiat  «»n  ine  coutrury  he  is  a  mora 

{iregnant  :ii]d  ronvinriiig  witness,  not  being  vo- 
uiitary.  ntio,  l'ronii»o  of  a  reiui.ssion  nun  rtlt- 
vat,  unliMtit  was  burdened  wiili,  and  commun- 
ed* m, that  he  blinubl  f  oi  that  uausi*  tiqionc  8^j;ainst 
the  pHum*!.     Thu  lords al^o  itceivetl  biui. 

*'  'llien  James  3Iurray  of  Pbiliphaiigfi,  and 
Hugh  Scot  of  Galtowshieisi,  wtrc  examined  ; 
who  said  little  to  the  panncl^s  case  in  particular, 
but  cleaivd  tlie  tract  and  threed  ofthcconsui- 
racy,  and  the  meetings  with  Polwart  and  Mr. 
Robert  Martine,  at  Pringle  of  Torwoodlee*a 
house,  and  the  chain  by  which  it  was  liukiil 
with  the  English  plotters  and  Scotsmen  at  Lou- 
don,  viz.  the  lord  Melvil,  sir  John  Cochraile, 
the  two  Cesnocks,  coinmissar  Moiuo,  Jervik- 
wood,  !lcc.  Their  design  seems  to  have  been, 
to  join  with  tlic  Englidi  when  the3r  were  ripe 
to  draw  to  a  bod^,  and  with  arms  in  the  one 
handi  and  a  poUtion  in  the  other,  to  oompal 
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of  the  money  to  be  furnished  by  the  Ent^lish 
for  Argyle,  for  buying  of  arms ;  and  that  if  the 
Scots  would  attempt  any  thin^  for  their  own 
relief,  they  i»'oiild  ^t  assistance  of  horse  from 
£ng:land ;  and  from  that  meeting,  he  or  anc  or 
other  of  them  did  send  down  Mr.  Robert  Martia 

came  into  his  presence,  they  resiled.  An- 
swered, it  was  notourly  known  that  Carstairt 
and  the  other  two  absent  Enghsh  witnesses  had 
deponed  ttiese  things,  and  did  ailhere  ttiereto, 
and  had  no  interest  to  lie  or  wrung  the  pannel ; 
and  so  it  imported  not  whether  they  were  pre- 
sent or  absent ;  but  they  used  them  only  to  inform 
the  minds  and  conscicnceis  of  the  assizers,  and 
left  it  to  them  to  consider  how  far  they  should 
import.  2do.  The  90th  act  of  parliament  cited 
maile  against  them ;  for  it  only  dischargned  th« 
shuffling  in  of  papers  to  the  assizers  after  theur 
inclosure,  which  the  pannel  had  not  seen,  and 
therfbre  ordaineil  all  the  probation  to  be  led 
in  presence  of  the  pannel  anu  the  assize ;  whieh 
they  now  did,  bv  adducing  these  testimonies 
before  the  pauneiand  assize,  and  a  double  of 
which  papers  weregfircn  him,  with  his  in- 
dictment.  ^The   criminal  lonls  refused  to 

sustain  them  as  a  full  probation />rr  m,  (for  that 
were  a  very  dangerous  preparative)  but  referred 
tliem  to  the  assize,  to  be  considered  by  them, 
in  modum  admitiiculL 

Then  sir  Patrick  Hume,  one  of  the  pannel't 
ad? ocutes,  sfioke  to  the  assize,  and  alledgod 
there  was  not  two  witnesses  agreeing  in  one 
fact.  The  advocate  contended,  that  it  needed 
not  in  treason ;  and  he  sumine<l  up  the  proba- 
tion, (it  being  his  prcvilege  to  be  the  last  speaker 
in  this  crime  of  treason,)  and  aggravated  it  in 
all  its  rircunistancps.  The  assize  enclosed 
ubciut  12  o'clock  at  night,  and  sat  till  three  in 
the  morning,  the  earl  of  Stmthmore  beinc^ 
chancellor  ;  and  they  found  his  being  art  and 
part  of  the  conspiracy  and  design  to  rise  in 
arms,  and  his  concenlitig  the  same,  proren  by 
tlie  writs  and  adminicles  prtMluced. 

**  The  verdict  was  rend  the  next  moming, 
the  24th  of  DiH;omber,  and  sentence  pro- 
nounced against  him,  viz.  that  he  should 
be  taken  that  afternoon  to  the  market- cross 
of  Edinburgh,  and  there  hanged  on  a  gibbet 
till  he  be  dead;  his  head  to  be  affixed  on 
the  Nether-bow -port  of  Kdinburgli,  and  his 
Iwdy  to  be  cut  in  four  quarters,  to  be  set  on 
the  Tol booths  of  Jedburgh,  Lanerk,  Air,  and 
Glasgow;  his  lauds  and  mmeablcs  declared 
forfeited  to  tlie  king,  his  blood  tainted,  his  pos- 
terity declared  ignoble,  and  incapable  of  all 
offices ;  his  arms  reversed,  and  so  affixed  on 
the  cross,  and  also  to  be  delete  and  razed  out  of^ 
all  the  books  of  heraldry.  His  father  was  a 
son  of  the  laird  of  St.  John's  Kirk,  who  is  a 
cadcrt  of  Liamington,  who  say  they  are  the  old 
Balliols.  He  carried  all  this  with  •much  calm* 
nss8  and  composure  of  mind ;  only  he  com- 
plained the  time  they  had  given  him  to  preimre 
himself  for  death  was  too  short,  and  buffed  a 
little  that  he  shonkl  be  esteenoed  guilty  of  any 
des^  against  the  life  of  the  king,  or  bis  bro- 


_  ii  there  was  one  at  his  own  cham- 
ber,  wliere  he  did  meet  with  the  lord  Melvil,  sir 
JobnCocknuB,  and  tlie  Cessnocks  eMer  and 
Tounffer,  and  amongst  others,  with  Mr.  Wil- 
liam Veitchj  a  declared  traitor j  and  there  he  did 
treat  of  the  carrying  on  of  the  said  rebellion,  and 

the  king  to  quit  his  brother  to  the  mercy  of  a 
trial  in  pariiament,  and  to  receive  them  to  be 
his  counsellors ;  and  ambition  had  so  blinded 
their  eyes,  that  they  had  promised  success  to 
themselves,  and  were  dividing  the  offices  of 
state  among  Uiero,  and  talked  of  seizing  Ber- 
wick, and  Stirling  Castle,  and  of  surprizing  the 
chancellor,  treasurer,  and  the  dragoons  horses 
where  they  were  grazing;  and  to  try  where 
arms  were  to  be  got ;  and  to  let  the  project 
fall  to  their  confideat  friends,  to  try  their  inch- 
Batinos,  and  to  keep  up  their  cess  for  a  time, 
and  to  know  the'strengtn  of  their  {larty  by  a 
word,  viz.  *  Harmony,'  and  a  sii;n,  viz.  the 
loosing  a  button  of  their  breasts,  and  then 
cksinff  it  a^n. 

«•  llie  lung's  atrFocate  further  adduced  to 
the  assize,   is  modum  prokaiionit^  a  printed 
douUe  of  Mr.  William  Carstair's  deposition, 
owned  and  adhered  to  by  him  on  the  22d  of 
December  last,  in  presence  of  .the  whole  privy 
council ;   whereon  tlie  two  clerks  of  council 
were  adduced  as  witnesses,  to  supply  his  ab- 
sence ;  for  he  scrupled  to  apiiear  as  a  witness 
against  his  friends,  whom  he  had  ensnared 
in  tbe  plot,  and  he  had  capitulated  with  tlie 
secret  committee,  before  he  would  reveal  any 
thing ;  Imo,  to  secure  his  life.     2do,  That  he 
shuuld  not  be  matle  use  of  as  a  witness.  As  also 
the  kittg^s  advocate  produced  two  depositions, 
taken  before    the  privy  council  of  Engand, 
of  Shepherd  the  vintner,  and  Zacliaria  Bumcs 
the  hmrer,  aiieiit  the    )>anncrs  treatina|'  for 
the    10,000/.    sterlin*^   which    was  to  have 
been  sent  ever  to  the  lute  carl  of  Argyle,  with 
sir  Lionel  Jenkins,  than  secretary,  nis  sub- 
scription  and    attestation    therekt;   and    for 
proving  the  verity  of  llio  subscriptions,  there 
was  produced  a  letter  of  sir  Andrew  Forres- 
ter's (our  secretary's  servant)  which  he  sent 
along  with  these  depositions,  ami  sundry  other 
lelten    and  papers  of  secretary  Jenkins  for 
comnariag  the  hand    writ.     Allcdged,  That 
by  tne  common  law  /.  3.  §.  3.  and  7.  4.  D.  de 
IVrtibus,  it  is  dear  *  non  testimoniis  sed  tes- 
*  tilms  tuitum  est  credendum,*  ani!  Novel.  90. 
cap.  5,  in  civil  cases,  the  emperor  allows  the 
examination  of  absent  witnesses  jupon  com- 
bat *  in  criminalibus,'  because  of 


their  great  import, '  omnino  prcsentari  dobent 
*  testes  coram  jndioe  et  reo ;'  and  our  law  is  as 
pQBitire,in  the  90th  act,  pari.  1585,  that  al( 
probation  must  be  led  in  presence  of  the  assi/e 
and  pannflt  who  by  confrontation  may  have 
pest  power  to  keep  the  witnesses  from  per- 
jory ;  wheieof  we  saw  a  signal  instance,  on 
tbe  Mtli  and  S7th  March  1684,  in  Cesnock^ 
trial ;  ftr  thotvh  Crawfurd  and  Ingnun,  the 
two  witnesses,  bad  deariy  deponed  against  him 
at  sivanl  tinea  belbve  the  trial,  y^  when  they 


663]  STATETRIAIJS,56Chable9II.  iSBU^TrMof  BaiOito/Jtrmmood,  [CM 

to  [»reveiii  any  risiiigf,  till  it  should  be  seMov- 
able  fur  cirryin;;  on  of  their  ilesigiM  :  which 
Mr.  Uiibert,  atUT  he  raiue  lo  Scn|!an<l,  did 
tTLUt  with  Votuart,  and  (Hhera,  fur  rarryini^  on 


•i'thc  sai.l  nln-llion,  by  MU'iirinti^  his  majesty's 
officers  ui'stair*  hia  castles  and  tbrciia,  and  by 

ther,  ot'  niiicli  he  |Mir|^l  liiinMtlf,  as  he  hoped 
Itf  find  ineri'^  ;  aa  also  he  dt.'nicd  any  i»ur|KiMi 
of  suIm  erting  thr  monarchical  governuieDt,  only 
fie  had  wIhIiciI  that  aunie  grievances  in  tJie  ad- 
mlnistraiion  of  our  affairs  mi}(ht  lie  nrctitiiul 
and  rcfiininrti :  Uiii  Roeing  he  i>m^[«d  not  hiiu- 
self  of  the  rest  of  his  libel,  his  silence  aii  to 
these  look  Li  I  hke  a  tacit  contes&ion  ami  ackiiow- 
ledi^nicnt  thereof.  All  s^oiDCil  convinced  that 
lie  had  tanipctv<l  in  daniferous  proiKisals,  anent 

S1iiiit<p  what  was  amiss  redressed,  by  putting 
e  kiiij  under  force  to  yield  to  their  demands, 
if  tlipy  cuuld  not  obtain  it  with  faimesa ;  and 
Tarras  de<:lhrod,  tlie  pannel  ri*grelted  that  the 
En^ish  only  talked,  but  he  would  stuily  to 
pusD  them  fornapl  to  take  brisker  aiul  sharper 
Measures,  and  to  art  something,  (though  Jcr- 
▼iswood  complained  much,  that  '1  arras  to  save 
bimsielf,  sarrifictnl  him,  and  that  he  never  had 
used  these  ('X|)ressions,)and  that  in  May  1<>83, 
he  went  to  Ixindon  on  that  erraml ;  though 
JervisM  ood  himself,  aiul  the  other  Scots  gen- 
tlemen who  tlien  went  up,  gav^  this  reason, 
that  they  were  terrifietl  witli  the  interlocutor 
against  Black woiNi,  finding  him  guilty  of  trea* 
■on  for  reset  and  harbouring,  they 'knowing 
themselves  not  free ;  as  who  m  the  west  were? 
TaiTas,  Pbiii|iliaiigh,  &c.  minced  and  extenu- 
ated theh*  design  by  several  colours  and  pallia- 
tions ;  as  lino.  That  they  tletested  the  repub- 
lican party  in  l«^nglan«l,  who  were  for  totally 
diauQtng  the  monarchy :  But  they  were  con- 
tent to  have,  had  bim  limited  to  have  fullnwul 
tli«>ir  counsels.  2do,  That  Mr.  Kohcrt  Mar- 
tine  was  only  sent  down  to  stop  a  ri^ng  in 
Scotliind.  fhil  it  appt-ara  the  reason  was,  tin-y 
had  nut  vet  fuliv  concertrd  with  Knirl.tnd,  and 
iwiy  loarftl  tn  niarr  the  drsiifn  by  run  much 
prucipitiition  :ui(l  IkisIo  ;  — and  yet,*  wlim  Mi*. 
lioitcrt  rcluriifd,  !il  rcpdiiinl  that  he  found  tlic 
€ountr\  in  siicli  a  teniiier,  that  very  litili;  would 
kindle *thc  iirc.  ;>tio,  Tliat  nil  they  spokv  wan 
on  remote  suppositions  and  cautions,  and  was 
imniL^liatLly  rijoctv<i  as  unlit,  and  more  con- 
•onant  to  iiopisli  Jesuitical  pniiriplestlmn  to  the 
casuists  :md  divines  of  the  rt'loiiDeii  reliuioii ; 
—but  lUider  such  a  dangerous  proiL-ndeu  co- 
vert as  : his,  nil  the  treiisuu  of  the  world  may  be 
halclif-d  and  carried  un. 

**  The  serttenre  was  a'*"«inlingly  e\rcnteil  in 
the  anernoou  ;  su  that  lir.-]  e  .vns  not  aiM>ve  five 
iioui'sbrrtwecn  his  sentence  :;m. I  his  death,  which 
Mas  much  uuniiiLuuciI  oi'y  lii:t  tliu  holy  days 
of  /iuile  nppr<u;ch!:.g',  thvy  MtritUl  not  de!av 
him  till  ihi  y  were  ended  ;  and  tln-ir  reputation 
in  discovfM-iiiijf  tiiis  Sects  pint  was  much  con- 
cerned in  iih.iiu};'  him  t,aiilty  of  it  ;  lor  if  that 
liatl  miscarried,  it  wffuld  have  matie  the  [teople 
bclikve  it  was  but  a  sliam  forged  pint.  His 
uuirryiug  Johnstou  of  Warristou's  daughter 


putting  his  cormpoadents  here,  and  their 
ciates,  in  readiness  to  aiwist  the  late  earl  of  Ar« 
gyle  ;  and  after  the  said  Mr.  Baillic  bad  en- 
gaged many  of  bis  cmmtry  men  in  England,  and 
bad  assured  his  correspondents  here,  that  th« 
English  were  resolved   to  seclude  his  royal 

first  alienated  his  mind  from  the  government ; 
tlien  he  having  rescued  his  brother*  in -law  Mr. 
James  Kirkton,  an  outed  minister,  from  captaio 
C'arstairs,  by  drawing  his  sword,  he  was  tineil 
in  luOO/.  sterling,  and  imprisoneil  for  it ;  but 
he  got  his  flue  remitted.  The  beginning  of 
disccmtenis,  though  small,  yet  if  cherished,  will 
transcend  all  bounds,  and  keep  no  measure. — 
lie  died  regretted  by  mau} ,  and  wiiit  much  ru- 
solution. 

**  What  Carsturs  and  the  rest  have  said,  ia 
but  an  imperfect  narrative  of  this  plot ;  for  tlicy 
have  ctmcealed  many  circumstances  of  it,  ana 
told  no  more  than  what  was  M|ue«xed  out  of 
them  by  snetnal  intcrrogatoni,  torture,  and  fear 
of  more ;  nut  S4tber  persons  do  not  doubt  thai 
tliesc  foolish  nwh  thoughts  of  windiD^  them- 
selves into  tlic  g<i¥ernment  were  in  theur  heads, 
thongb  a  tliiog  very  iwjiracticable.— ^Ttiere 
were  some  doubUrs  of  a  speech  he  had  written, 
spread  af\er  his  death,  with  the  matter  whereof 
our  statesmen  w  ere  very  displeased^  and  were 
willing  to  give  his  laily  his  four  quarters  |o 
bury,  if  she  could  suppress  and  bring  m  all  the 
copies  of  it,  that  ib  might  not  fly  wood ;  yci 
otliers  thought  this  was  the  high  way  to  set 
curiosity  on  edge,  to  search  for  and  propaJe  it. 
But  tlie  reimtation  of  our  governors  lay  deeply 
at  the  staLe,  in  convincing  the  w-orla  of  tho 
truth  and  reality  of  this  plot  discovered  by 
them  ;  so  lliey  were  hugely  concerned  to  ob- 
viate any  tiling  that  seemed  in  the  least  to  in- 
fringis  inTalidntc,  or  take  off  the  credibiUty  of 
that  plot  in  the  minds  of  the  people. 

"  This  is  now  the  less  necessavy,  seeing  his 
trial  is  since  printed  by  m-der,  with  the  key  of 
the  plot,  and  an  accouut  of  the  late  discoveries 
and  deciphering  of  the  conspiracy  against  the 
king,  comjiileil  by  Tar  bet  Clerk- register :  but 
this  abbreviate  of  his  trial  was  written  by  me 
before  the  trial  was  given  in  to  the  press. 

**  Eodan  die.  Alter  Jerviawood*sexecutJOBf 
the  privy  council  met,  ami  conveened  before 
them  eleven  of  the  Clidesdale  gentlemeD,  men- 
tioned  4th  December  current,  viz.  Baimaii- 
ty  ne  of  Corehouse,  Stewart  of  Allanton,  Stewart 
of  Walw  iiod  bis  bntiher,  Kennedy  of  Cloebaro, 
Hamilton  of  llalcraig,  Uamiltou  of  Overton, 
James  Voung  of  Linbank,  Chambwlain  of 
Evandale,  Stc.  The  libel  was  for  their  aioces- 
sioo  to  PenlUmd-hill,  or  Bothwel-bridge  rebel* 
lions,  or  their  resetting  such  aa  were  there,  or 
contributing  money  for  rebels,  or  harbouring 
non- conformist  ministers,  who  preacheil  or 
prayed  in  their  houses ;  or  sending  money  to 
Argyle,  or  refusing  to  take  the  oaths  of  alle- 
giance and  supremacy,  ;!$cc.  The  king's  advo* 
cale  having  declared,  that  he restrictedtlie  libel 
to  an  arbitrary  punishment,  he  referred  it  to 
their  oaths;  wnenoa  they  haiuig  ^gomif^ii 
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bui^gli,  the  twmlv-tliird  of  DecfmlMf, 


4ighimi  from  kit  due  right  of  suceetiiim, 
thereby  to  enooiutge  then  to  .oovvur  \m  the 
wd  rebdlioDf  aud  oicIuumi,  bo  flew  to  that 
liigfat,  that  he  did  partiGQlariy  and  clovly 
Comspond  with  l^ljr.  Robert  FergxiaoD,  mr 
HuNme  Annftnuig,  oolond  Uamsey,  aod 
■  ■  ■  Walcott  ^^  were  acceBsory  to  that 
iMMTid  part  of  the  conspiracy,  which  was  de- 
■foed  aciinflt  the  mcretl  lite  of  his  maiertjr, 
Hid  the  lite  of  hit  roval  highness,  and  did  sit 
up  aereral  nights  with  tliem,  concertina  that 
KuNMiy  maasacer ;  at  least  the  said  Mr.  Robert 
QaiUie  of  Jerriswood  was,  and  is  guilty  of 
liaviqf  oorrespondence  with  the  late  carl  i>t  Ar- 
g3^le»  and  BirAYilliani  Veitch,  declared  traitors, 
•ad  of  bfeinr  art  aod  part  of  an  conspiracy,  for 
awistioy  of  these,  who  were  to  rise  in  arnia 
siffiiost  his  sacred  majesty,  and  for  exclusion  of 
hw  royal  brother,  and  of  ooncealing  and  not 
BeveauDg  the  accession  and  pro^iosaU  of  others 
ibr  thai  elEect.  Whercthrow  he  has  «dni- 
milted,  and  is  goihy  of  the  ciy mes  of  liigh  • 
tvsaaooy  febeOioo,  and  others  above  specimsd, 
«id  is  art  aad  part  of  the  sainiae,  which  being 
ibuad  by  ane  assise,  he  ought  to  be  miniahc3 
wHJBk  fimolture  of  life,  laniC  and  goods,  Ux  the 
terror  of  others  to  commit  the  like  hereatler. 

His  Majesty's  Advocat  produced  an  act  and 
wiarraod  irom'  the  lords  of  his  majesty's  most 
honourable  priry  council,  tor  pursuing  aud  in- 
aiating  agyiinst  the  said  Mr.  Robert  Baillie  of 
Jerviswood,  whereof  tlie  tenor  follows.  Eiltu- 
borgh,  the  twenty  two  day  of  December,  one 
tliousaod  six  huudred  and  eighty  four  yearn : 
ttw  lords  of  his  raaiesty's  i»rivy  council  do 
iMieby  give  order  and  warrand  to  his  majesty's 
adfocat  to  pursue  a  urocess  of  treason  and 
Ibrfaulture,  berore  the  lords  of  his  majesty's 
justiciary,  against  Mr.  Robert  Baillie  of  Jerris- 
wood, to  morrow  at  two  o'clock  in  the  after- 
noon preceisdy,  and  the  said  lords  do  hertd>y 
reqttiw  and  command  sir  George  Lock  hart  of 
Csimwatb,  and  sir  John  Lauder  advocats,  to 
ooDCor,  and  assist  in  the  said  process  with  bis 
muesty 's  advocat,  from  the  intenting,  until  tlie 
end  tliercof,  as  they  will  be  answerable  upon 
l|ieir  alUdgcanoc.    £xtract  hy  mc. 

Sic  subtcribitur,  CouN  Mackenzie,  C.  S.  C. 

Pursuers. — Sir  George  lilackenzie  of  Rosh- 
sqgfa,  our  sovereign  lonl's  advocat.  I 

Sir  George  Lodchart  and  sir  John  Lauder, 
advocats. 

Fro€uraiors  in  D{/enrs.--^r  Patrick  Hume, 
Mr.  Walter  Pringle,  Mr.  James  Graham,  Mr. 
1?ifl.  l*letoher,  and  Mr.  William  BaUlle,  ad- 


The  pagnab  procurators  produced  ane 
act  of  his  majesty's  nrivy  council,  in  their  Ik- 
voun,  whereof  the  tke  tenor  follows.    £din- 


»  y 


icfused  the  king's  ecclesiaitic  supsemacy,  they 
were  ftasd  two  of  them  in  1^,000  merks,  Ji^nea 
YeoBgAB  10,000  merka,  Orer^  in  9000  merks, 
Ipd  ao9M  of  them  in  5000  merks,  aud  others  in 
90Q0  9|cAa,  and  two  of  them  Mnt  to  the  plao^ 
tiOioMi  befidea  th«r  fine ;  and  itt  of  thMn  10  lie 
il  prim  till  they  pay  thm<" 


tfaomnd  aiv  hundred  and  eighty-fisur  yeaia  s 
the  lords  of  his  muesty 's  phry  council  bavini^ 
considered  ane  address  made  to  them,  by  Mr* 
Robert  Baillie  of  Jer\iswood,  now  indited  at 
the  instance  of  his  majesty's  advocat,  befoni. 
the  lords  commissionei3  of  justiciary,  oftrea« 
son,  do  herebv  require  aud  command  air  Pa- 
trick Hume,  Mr.  Walter  Pringle,  Mr.  James 
Graham,  Mr.  William  Fletcher,  Mr.  James 
Falconer,  Air.  William  Baillie,  advocats,  to 
consult,  compear,  and  debate  for  the  ^itioocr^ 
in  the  process  of  treason,  mentioned  m  his  ad^ 
dress,  without  any  hazard,  as  they  will  be  an* 
swend>Ie  at  their  peril.  Extract  by  me, 
6ic  subscribitiiTt  W  iluam  Patxkson,  C.  8.  G. 

After  reading  of  the  Inditement,  the  lord  j«fv 
tice  general  required  the  pauud  to  make  anawer 
thereto. 

The  said  Mr.  Robert  Baillie,  pannal,  plaaM 
Not  Guilty. 

Mr.  Walter  Pringle^  advorat,  as  precunlat 
Ibr  the  said  Mr.  Roliert  Baillie  of  Jerviawood, 
Pannal,  alleadges  that  he  ought  not  to  pass  ta 
the  knowledge  of  an  assize ;  because  lie  h84 
not  got  a  citation  upoo  fyftean  days,  or  at  least 
on  a  eompetent  time,  which  is  usual,  aod  ah* 
solutcly  necessary  in  all  a^ons,  and  muck 
more  m  criminal  pursuits,  especially,  seeing', 
if  a  competent  time  be  not  albwed  te  the  pa** 
nal,  he  is  precludit  of  the  beneAt  of  an  esoaU 
pation,  witluMit  which  he  cannot  prove  his  eh« 
jections  against  witnesses,  or  assyzeia,  or  any 
other  kigal  or  competent  detencei ;  and  by  tM 
late  act  of  parliament  oonceming  the  justioe 
court,  ail  paauals  are  alk>wed  to  raise  praceplf 
of  excul^ion,  and  thereupon  to  eite  witnnsitj 
for  proving  the  objections  against  wifnediasi 
and  aasyzers,  which  neoessarUy  presuppoeeth, 
that  a  competent  time  must  l»e  allowed  to-th^ 
pannal  to  execut  his  diligence,  or  otlierwise^ 
now  is  it  possible  he  can  prove  a^deienoe  eC 
alibi,  or  any  other  just  defence  ?  And  as  this  ii 
most  consonant  to  that  clear  act  of  pai<ltamenk| 
and  to  material  justice,  and  to  tlie  rules  of  bu^ 
maoitv;  sotliis  point  has  bees  already  fuUj 
and  often  decided,  and  lately  in  the  case  of  eat 
Robertson,  in  July  1673,  toe  inslaooe  wheHNir 
is  given  by  his  maiesty's  advocat  in  hit  book 
of  criminals,  and  title  or  hbds,  where  the  lords 
found,  that  albeit  Robertson  got  his  inditement 
in  prison,  yet  be  behoved  to  get  it  upon  f^f  • 
teen  days. 

His  Majesty*aAdvocui  opfHMS  theeonstul 
tract  of  decisions,  whereby  it  is  ibuiid,  that  a 
iierson  incarcerated  may  be  tried  upon  \m99tf 
tour  hours ;  and  the  late  act  of  parliaoMBt  m 
only  in  the  case  where  a  sutmnona  or  Ubel  is  !• 
be  raised ;  but  here  there  is  no  libel  or  sum- 
mons, but  only  an  inditenoent ;  nor  was  any 
exculpation  sought  in  this  case,  before  thetria( 
which  is  the  caie  provided  fhr  by  act  of  parlia» 
ment. 


The  )qrd«,Juatioe  QitsmnX^wiAott^a^^uA 
CeaunieiiMenof  iiiiiiGiai7»iif«L  Iha  ddaiM^ 
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m  RBpMt  the  puinal  It «  ptimtr,  and  thai  it 
kH  been  tbe  cowtuU  cuHou  or  ibe  court,  aa< 
tkM'tbe  pumd  made  ooftinnv  eppKeelicn  fcr 

an  iiteulpelMi). 


(elwayi  deojrinjf  the  Iib>l, 

■ad  uuelilicaliuM  lliereufj)  lliit  u 

libd  u  fituiukd  ofou  bubauring, 

•nd  interconiiDlUUDy  **>*'>   *^'  penun*  mea- 

tioned  ID  the  dJIUjr,  the  iMwiel  ought  to  be 

■MOylued,  became  il  it  re^actfnu*  JHdital*, 

behsviw  been  fonnerly  punucd  betbic  the 

lord*  o(ui*  nuueaty'i  ynyy  couucil  for  the 

MUK  crimes,  «uu  fined  in  «  eoiuiidaable  luin ; 

and  therefore  lli&l  crime  cannot  notr  be  made 

uaeoraiagToundol'treaKinigBuwt  thepao- 

mI. 

Bia  M/ijeUy't  Adrorat  onairerf,  that  he  Te- 
abicis  hia  hbel  to  the  paonal'i  entering  in  a 
CDoapirMy  fbr  laiaiof  rebdliao,  and  for  pro- 
cnring  money  to  be  tent  to  die  late  eari  ofAr- 

Ek,  lor  eatrjing  m  the  uid  rebellioa ;  and 
eaneealing,  and  iiM  reiealinn ;  ndtba-  oT 
wtucbiareftrredtohiaoath;  and  conw<|uently 
WMBOtmjariifafa,  there  bein^  notLinif  ra- 
fartd  to  hit  tmlh ;  but  hit  cooTene  and  cor- 
miiondfnrr  with  aoine  rnmitlen,  and  othen 
wiinin  the  kingdom,  anil  hit  otrn  gardincr,  and 
hit  writing  letters  to  my  loid  Ar^le ;  and  op- 
pMM thodecroet  of  comieil  iiaeit,  andrcatrict* 
tbelibdioaU  tlw«nmtanoti)iii«iedoii  in  the 
decrael.' 

KrFalrK-ft  Hume  rapliea,  That  ai  to  the 
WiieipOBding  with  the  tate  earl  of  Ai^le  at 
■ay  lime  ainee  hii  forfualture,  wia  expcvinly 
yreponcd  at  an  interrogator  to  the  ponnal  in  that 
panuit,  at  hi'<  ninjecty'a  advocat's  instanre 
■ranit  hint,  herorc  the  lords  of  hitmajL-ny'a 
pnry  cmincil,  anil  lh»t  nul  only  his  own  cor. 
Wpondenee  by  himieir,  but  also  bv  major 
HMm,  Hr.  Carataiax,  Robert  West, 'Thomat 
BbtfhenI,  Richard  RnmboM.and  cuioDei  Rum- 
ley,  aa  the  iDtermgator  bean,  aa  appear*  bj  a 
doaMr  of  tha  act  of  coundl  (rrinen  by  Ibe 
derk  of  couneil'K  terraM,  and  in  ofiered  to  be 
proven  by  rny  tind  arlrnrat'ii  oath:  and  at  tn 
mn  eormfeiiimej  wiih  Mr.  Vvitch,  it  b  not 
relevant,  Hoce  lie  wai  not  dedarrd  rebel. 

Sir  Join  Zander  for  hia  majesty't  interest, 
aniwren,  tbat  he  oppoDE  the  decreet  of  pnry 
GOUwHt,  wbereno  tiicb  iutetrogalor  was  put  u 
the  pannal ;  and  llie  decreet  mutt  make  more 
fiiilh  tlun  any  pretended  seroll,  and  cannot  be 
taken  away  bv  fait  rrujeity'a  advncat'i  oath, 
lo  bit  m^ealy  *  prejudice :  and  for  Mr.  Wil- 
liam Vatcfa,  he  itandi  exprntly  forfanlt  in 
Anno  I66T,  and  the  diiom  of  tbrfaukore  it 
latifM  in  the  parliament  Ideu. 

SirPolrtcfc  Hume  oppons  the  reply.  That 
at  to  the  correaponding-  with  Hr.  Vcitch,  it 
doea  not  appear  that  he  it  the  peiaon  men- 
liODed  in  the  act  of  paiiiamtnt ;  aiid  albeit  be 


npoaliim  wai  fcaniitiiMot,  hI  t*  vatan  n 
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the  poM  of  death,  which  did  takeoff  any  ftrasr 
ponnlimait ;  and  it  wai  no  crime  in  an*  per- 
aaa  lo  intvcMnmnne  with  him,  c^ecsaly  U 
anotberkingiloro;  andby  theMenet  ofcoim- 
eilia  Anno  1683,  eroi  ilie  cnnrenuiy  and  io-! 
with  declared  iiaitora,  ta  r— 


ract  tf  couBciJ  itadf. 
Tha  kird*,  juttice'f(enet«),  juttjee  cleit,  tai 

^'  '      ,  baring;  eond- 
,     ia  majetty'h  ^- 


wilh  my  kad  idrocat'a  d 
whereby  he  realrielB  the  tame  fo  the  erimai 
not  inaiited  on  in  the  decreet  ef  conncit  (br- 
merly  pmnounced  againtt  the  pmnal :  Ib^ 
And  the  tame  nderani  aa  ilia  reatncled,  tn  infar 
the'  pain  of  ticaaon,  and  rcmita  the  aaua  in.  thr 
kuowledze  of  the  aaose,  andicpeh  the  ren- 
nani  delencot  prepoaed  fbr  the  pmun),  in  n- 
apect  of  the  decreet  of  council  prodnoed,  bear- 
ingnoanch  thlo^atiaalle^ed,  andefUM  an* 
twen  made  by  hn  majoity 'a  advocat  ttNretoi 


Tha  earl  of  Strath  mote.' 
'TbeearlofBdcBirat. 
SirGec^eSkeen,  proToat  of  Aberdeen. . 
Sir  Janiea  Fleming',  late   pnnroat  of    Bilia- 

SrJohn  Ramaay.ofWbitdiiU. 
Adam  Hepbuin,  of  Huroby. 
Andrew  Bniee,  of  Eaflekhall. 


Mr.  Jainci  bliea,  of  Slenhonamilna. 
SirVVilliaiu  Drummoud,  nf  Halthoniden. 
Major  Andrew  White,  Ueuhmaot  of  £ilu^ 

burgh  Castle. 
Mr.  David  Graltam,aherifrofWigloun. 
Colin  Madceniw,  collector  of  lloct. 
David  Bumet,  merchant. 

toehjectioa  of 

Hia  Majaly'i  Adtocat  for  probation  ad- 
diicwd  tha  wilnesaca  and  wtila  alnnimeationad  ; 
and  first, 

Walter  carlof  Tanat.- 
'  Sir  Patriek  Hum*  procurator  for  the  panna^ 
oljects  agwnsi  the  carl  of  Tatraa,  that  be  cannot 
be  a  witneaa,  bccanae  he  ia  '  aocina  el  parttcejia 
■  crimiwa ;'  and  it  ia  clear  by  tlie  S4  chap. 
staL  9,  Bob.  1,  eoneening  thene  that  arc  «•' 
dndedftembetfiiwafteatimany,  that  '  Soeif 
'  el  nulicipet  ejuMtero  crimiiiit,  *el  incarca- 
<  rati  et  viuenUti,'  cannai  bear  leitimoay  :  a* 
atao,  the  earl  of  Tama  baiBg  pwently  under 
aniuditaraeotof  b%b  treaaon,  and  nader  ths 
of  fcar,  and  death,  no  pcnnu  ■■ 
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cotiipinliaD  of  treuac,  whtcb  of  iti  own  na- 
ture u  muMged  mntl  cBiTJed  on  by  wcrecia 
and  oanUiTMice ;  uid  which  u  tpnly  known  la 
(br  complioei  of  Ihe  Uvaseo,  anil  nhtch  cunot 
be  commiUal  '  fiuc  lociis.'  Thi:  lawi  of  tliit 
kinplom,  and  of  all  nations,  do  bIIdit  '  mcmm 
'  criDiinii' to  be  >-tesleihabil«  ;'  andnolonlj 
are  they  admitted  in  ihecasc  of  Mich  conjurt- 
tiuni,  but  generally  '  iu  omnibiu  criminibus 
'  exceptia,'  amongsl  which  the  crinoe  of  Par- 
du«IlioD,  and  leie  majestie  in  tbe  chief ;  aod  it 
is  abcotutely  impoasible,  that  ^ot*  and  con- 
apiimtionaoi  tTcaMDoan  be  otbcrwaya  pnmsi, 
Iban  '  per  iooioa,'  and  tach  aa  are  *  partidM 


Hit  iL^aU't  Adsacmi  aiuwcn.  That  tl  ia 
an  ezceptioo  from  that  rule,  bolh  by  the  c«iu- 
iDon  law,  and  nan,  tlut  in  the  oune  of  IcM 
majeslie,  and  capeciaUy  iht  branch  thereof 
which  we  call  a  conapiracy,  '  aociua  crtEninia' 
may  be  a  witneta,  and  which  ia  iDtrodnoed  reiy 
KMonablv  by  lawyen  to  aecure  the  commoa 
itHctcat  uF  mankind,  which  ia  the  chief  of  all 
inlercrta  ;  and  becaiue'  conipiraciei  cannot  be 
ctberwajia  pnned,  and  pot  ft  allow  thia  manner 
«f  probation,  were  to  allow  Irciaon,  aioce  nn 
n^w  can  prore  a  plot,  bat  he  that  ia  upon  it ; 
*nJ  how  can  a  man  ottfect  againat  him  aa  a 
•ritBeai,  whom  himadf  tnuled  with  hia  life, 
hiaftrtane,  anH  their  conimeo  plot?  Nor  ia 
the  inlanting  of  tbe  libd  any  itrongw  qualiA- 
Otioo,  KBCC  ercfy  man  that  it  '  ■ociua  crimi- 
*  nii^'  ia  nnder  tlie  aame  imprenion,  and  it 
cm  the  greater  and  nearer  ap- 
ian baa  of  death,  he  will  be  the 

d  faithful;  nor  haa  the  carl  of 

Tama,  nor  did  he  ever  arck  any  seeurity,  in 
order  to  bia  deponing.  And  thi*  hai  been 
GMutratly,^aiid  latlie^  conform  to  the  common 
Uw,  aa  may  be  ae«n  m  the  hundrala  of  cita- 
IMM  act  down  by  Hascard,  de  Prcfaaiiooihui, 
»oL4,GOnchu.  13ia.  Num.  St,  and  the  con- 
tnry_  GitalioH   prore   only,   that   regularly 


GijmiDia,'  and  which  ia  tbe  common  onnioa 
of  all  lawyers,  aa  may  appear  bv  Paiin.  QimL 
45,  aod  the  authorities  cited  by  aim,  and  which 
iathe  inviolable  praclique  of  this  Iciitfdom':  and 
na  to  that  pretence,  that  the  earl  of  Tarraa  it 
undera  proceMof  tre^on,  and  haa  aubmitled 
to  big  mojes^'s  mercv,  and  that  '  coofesuf 
'  bahetururacnnTirlD.'  it  i 


Kr  Patrick  Bime  replie*.  Thai  the  itatutea 
•f  Babcrt  Iha  fint  ia  opponed,  and  ■  non  ett 
*  dlMiDfaeadBm,  uU  lex  non  dtatincnit ;'  and 
M  aaly  was  be  '  aodua  criminna,'  which  ia 
.  bat  be  ia  '  incwcentua,'  and 
indilementof  high  trcanm, 
n  himaelf  on  Ihe  kii^'a  meccy ; 
n  ia  Mt  proper  be  abould  be  a  wltneaa.  aeeing 
Iw  bin  the Itii^'a  mercy,  wbo  may  give  him 
hia  life,  or  not ;  aikd  there  waa  never  a  petnon 
ever  wiu  admitted 


iporta  nothing,  and 
uueiB  no  more  than  that  he  b  '  wdm  cri- 

■  minia,' andia  itillahabil  witneaa  :  aatoctm- 
juratiuD  of  treaMM,  *  aoeioa  criminii  boc  ipao,' 
that  it  ia  acknowledged,  or  ptorn,  being  atill 
nnder  tbe  hazard  of  procnn,  or  condcmnaUoD, 
which  law  rei^wdi  not  in  regard  of  (be  tecreci* 
iurolred  in  the  nature  of  the  crime,  that  either 
witneaiet  '  neque  actn,  nF<^ue  b^bita,'  can  b* 
nrewnt  ;  so  that  the  c^iertinn  araomita  to  no 
lev  than  that  conjuraliona  of  treaaon  cannot 
at  all  be  proren  :  and  aa  tn  the  Uw  cited  fiom 

^  the  majeatie,  it  importe  no  mote  than  that  tb« 
,j  obiectlMi  'reguhriter  proccdil,*  in  crin^ 
-    which  (tftheirown  nature  are  not 'perdiScalii 

■  probatioaia,'  and  ata  not  '  inter  cnmina  ex- 
'  cepta,'  auch  aa  tlic  cryme  of  cunspracy  and 


Hr.  Wtlltr  Pringle  adds.  That  lb«  eariof 
l^iraa  la  not  only  in  tbe  caae  of  a  person  wbn 
MMda  indited  fbr  high  treaaon  ;  but  miiat  be 
Inohad  apon  m  n  pcrton  condemned  for  Ihe  aaii)  J 
crime,  aeeii^  he  fully  and  amply  confeal  the  j  ,^ 
nine;  'at  conliMsua  babrtur  pro  raoTicto,' 
ud  Dorer  any  lawyer  asaerted,  That  •  dam- 

*  naliH  erimiuia  Uem  Hajeatatia'  could  be  ad- 
nitlcd  aaa  witneat;  and  there  ia  nothing  more 
dear,  than  that  by  tbe  common  law,  and  the 
law  of  all  nations,  lliii  objectinn  ou^t  lo  be 
■■HaineJ  ;  forlbedvil  law  is  clear,  leg.  11, 
cod.  de  leatibua,  and  Mallieas  in  bis  title,  de 
iVobalioaibus,  cop.  de  TeatUius,  dolh  assert 
Da«ti*lie,  that  Ihe  erymc  of  leae  majeatie, 
Mreaie,  and  generally  all  these  crymn,  '  ijiie 
'  ame  aaeiia  noa  poasuot  fadle  adniitli,'  are  not 

Aad  he  asserts,  thEit  the  lauyera, 

~^^'i   and    Dcdanun,    who    are    of 

■nouv  apuHOn,  do  acknowledga, '  nominaium 

*  k  laadamnaadum  non  eaae,'  and  that  they 


Mr.  William  Ftflclirr  oppon*  the  olyectloB, 
\nd  reply,  and  furllier  adik,  that  albeit  ■  crimen 
'  tesie  MujcTlati^'  be  reckoned  '  inter  cnmina 
'exerpla',  nnd  so  have  somepririlege, aa  loth* 

Ioatilicntian  nf  witnesses  ;  yet  it  annot  ba 
enird,  buttbere  are  snmi- olijcctiooB  compe- 


flb  Gtergg  Loeklutrt  rcpeatt,  and  oppooa 
*•  «Mmrj  ud  dw  cgnu  Iib«lUd,  bwK  ■ 


witness  is  a  capital  tmemy,  or  that  he  is  '  sub 
'  uotettate  accusatoris  ;'  and  the  objection  now 
pleaded,  being  taken  cnmplcxlie,  viz.  Thattha 
earl  ot'Tnnas  ia  not  only  ■  sociiis  crimiuis,'  but 
also,  that  be  is  ■  publico  judicio  reos,'  upon  the 
same  crime,  and  that  as  nicjus  to  procure  Lia 
majesty's  favour,  he  bas  submitted  himself, 
and  come  in  hitmijcity's  mercy,  by  on  ac> 
knowledginenl  of  the  cryrae,  before  the  diet  of 
citation,  he  is  nbnoiLionslo  ■.mostjustobjeclMm, 
tiz.  That  he  is  '  sub  poicstatc,'  and  by  the 
submission  and  eonfcssiou,  his  life  and  cstnteii 
now  iu  his  majesty's  hand,  so  that  he  is  not 
pnly  inthecaseol'a'  reuiconfessua,' but  in  the 
case  of  a  witness,  who  does  absolutely  depend 
upon  bis  majesty's  advocat,  the  pnnuer  ;  and 
as  a  prirate  accuser  could  not  adduce  his  owa 
servants  to  be  witoeasea,  because  Ihej.  ara 
'tMttadoiiMltici,'Huld*j^«nd  upao  bin  i   M 
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br  Im  ou^t  a  witnnu  to  Im  adilucrJ,  who  i  Beinfr  tnt«mij;«t,  if  tbf  aM  JmUwMid,  Om 
unly  dvpmik,  u  to  hit  ratttr,  bat  as  to  his  |  [wimI,  diH  nM  IHI  Ihe  riffwont  Ihat  he  <rM 


I  tjtei 


life ;  and  lite  law  (Hre*  a  tmr  good  rvaion,  ind  '  mnlted  li 
wbicb  \»  luentionnl  bv  l^aufiiK,  lib.  1.  nerpta-  I  own  expmnn, 

rum    tenwiitianim,    ea{t.    II.    pBrag.   oh.   in  I  afaamthr  rimliiiii  bmnncMWMbtitB]! , 

lime  wurda,  *  De  «e  ront'eabut  Dun  pM  auiIirD-  i  and  a  Hind  ;  bill  lliat  the  tror  dvaipn  wh  W 

■  dui  nt  leatit,  tie  aliraam  nhilmi  in  dubiuni  I  puifa  riirwnnl  llic  prople  orEnglawt,  who  cmU 

■  deducat,  qui  ite  nia  deaperaiit.'  AnA  i*  to  |  dii  notliinir  hut  talk,  to  (^  norv  pffretuallj 
ihepratenMlhala  ronjiiraiinn  ii  arrioKaofir-  ahuut  llttir  buiinew,  drnniiM  affinmti*'.  P«- 
ealt.thatit  mtjMeithtTbepTuTenbjaurliHlt-l  prniea.  That  the  fiannal  did  wltle  a  oinnpaa- 
Bf*a«,  or  olhcrwajra  the  Rnilly  jtetsun  will  |  ilince  iriili  the  dcpuDpnt,  wheirby  he  wm  to 
cacape :  It  i*  anawcn^,  lliat  in  tliii  eaiie,  lii«  ,  fftvc  an  accniint  tci  the  i)i>poiieirt,  of  what 
mi^vvly'*  advoMt  had  an  cwie  remi-dy.  for  In:  |  ilioaldiiMiUrtwiitifaefoiinlry  paity  inRilcr- 
mighl  htTB  ptirnucd  tlie  panoaj,  befott!  he  \  land,  and  tlie  Hi-nutni-n  there :  And  on  tli« 
punued  the  witncan;  and  the  lermr  and  olUerhand,  the  drpnncnt  waa  ti>  wrik  to  hin 
«ppreh«winn  of  the  cient  of  a  procpis  fir  I  "hat  ncruiTMl  lirir.  Ufponea,  Hat  Ibe  pas- 
trcainn  oaniiot  be  cno^nidFil  Dlherwuyii,  than  na(  did  ujr  in  tlie  dcponqit,  if  Itie  kinf  *roiiM 
to  have  iofluGDM  njion  thr  itepKniliuu  uf  tbu  inrfer  the  (Ktrbamrnt  of  Flngland  to  Kit,  ~~'* 
witncsi:  and  u  lo  the  citation  out  of  Farina- 
ciu«,  it  i«  only  in  the  cue  of'  lociu*  crimitii« :'  ' 
but  when  he  cutpei  to  trvat  de  teila 


tnl  caroerato,  Quiit.  M.  articulo  quarto. 
Mja '  Rrifula  sit  io  atxtinto,  qimd  a  pendpnte 

*  aeninlionc  ateMimonio  Trpetlitur.'  AthI  by 
tke  MCond  rale  of  tlie  ume  aiti4^  be  ujh,  it 
h  a  itrinciple  '   quod  carccratni  tntinioniuin 

*  fitnc  pToiubetiir  ;'  and  he  give*  tbia  reaaon, 

*  nia  praiMiiuitur,  qiiml  (atium  teatimnninni 
'  dicerrtura  aliauo,  qui  ei  immiaeTiliicliberve 

*  B  vinculo,'  ana  limiti  lhi»  rule,  that  he  ntwl 
bt  *  caroeratua  ptoplcf  crinwn.' 

St  Patrick  Humt  addi.  That  it  >■  a  entain 
piBcipb,  tfaa^  any  peram  that  ia  guilty 'in- 

*  fania  jari*,'  cannot  be  a  wilBe«,   do  more 
&U  a  poaon  that  ia  convict  oiid  comWinned  of 
tr^aen,aiii)  if  liewrreconvii't,  and  eondnniDri) 
of  Ireaaon.  he  couU  not  he  a  wilnew,  trtn  in 
thecaie  ut treanon  :    so  iirLthcr  ran  the  earl  ut' 
IVrrai  in  thii  case  be  reCL'it  ctl  a  wilnu«s,  fm  \is 
being  adduced  a  « itncM  alVcr  he  received  hii 
indietmefrt,  aiMl  confeBsd  the  crime,  ii  aquiva- 
lant,  aa  if  ba  had  been  •rtuall y  comict ;    and 
whatever  nay  be  prrtended,  III 
'  ftroea'  may  di 
■erted  by  any  lawver 
«r  trcMon  can  be  adm: 

Nnta,  Ttiat  the  carl  of  Tarru  deponed  iio- 
tbioK  a(rniDBt  Jtrviawoiid,  hut  what  the  otlirr 
two  witneavet  dcpuned  oi^inil  hiiuselt'  bcfi>rc 
the  tryal,  and  ii|wn  which  thcrc-^iftrr  they  tic- 
hilf  t«i>ewcd,  tlie  earl  «ai  I'nrrlaulled,  so  that 
there  could    be  no  ground   of  tuipicioii  from 


'Kl 

the  bill  of  tet'luoinn.  that  tbat  wrt  the 

.      only  way  lo  Mrurv  Ibe  Proteiitant  rcNgion. 

iitln    bi'iionra.  Tliar  the  pannal  niJ  to  him,  tlial  Iba 

*--    kini;  nii);lit  be  indni'pd  to  dn  no,  if  the  parlia* 

mt:iit  would  take  sharp  or  Iiriik  mraiiim  with 

him,  or  Ihe  like.     Drponei,  TlietK  word*  wer* 

mwke  10  liini  by  the  (laiinal  wnce  the  boUii^ 

or  the  Ust  sttniiin  of  thin  currmt  parliRiiMM  ; 

and  before  thi<  ]>annHl  anil  onninuaar  Btonnt 

went  for  I^mdon.     UejioneK,  Tbat  after  ihv 

pannal  went  lo  i^indon,  he  did  (fiie  tb«  ibpo- 

Dcnt  an  nrvjumt  by  letter,  that  thing*  were  ia 

ffml  riihonlcr  thrre,  and  that  he  hoped  Ibfiv 

wonld  be   cirebltni)  ntinnmi  taken  In  nneid 

Uiom.     Ilepnnn,  Thai  Mr.  Robert  Martiii  Al 

mine  to  ^Ir.  Priiigle  of  Tnnnwdlie'a  hoiHV  ia 

Hay  1CII3,  or  thcrHiy,  and  bmogtil  a  letter  l« 

iho  dcpai>ent'<i  lady    uiiaubseribad  ;    bat   tbc 

dii^kineul  knows  It    wia  JeTriawaod'a  kaitd. 

i  »rii!n(7,  who  was  ifaen  at  I^Nuhm,  and  thai 
Mr.  Martin  loM  tlic-  duiwmetit,  that  thing*  in 

.  Eji^rbnd  were  in  ^rrat  diaorrier,  aad  like  to 
cnuie  to  an  litia^hl,  and  that  the  country  pvt^ 
were  coniidcring  on  methoda  faTMcanMr*h« 
Pruicftaut  n4igK)u.  And  that  AKhikaU.  •aM»' 
titnueadof  Aiu'vle,  wai  la  ^et  10,000J.  alar, 
lintf,  wliereiia.')0,0UOl.  Meriiair  waaaMu^  hf 
llie Scol'.nien  at  London,  whii^b  waa ton*  wnt 
over  to  Holland  in  provide  arma  ;  aad  tliMdi* 
late  earl  of-trirvk  wa«  M  land  with  tbeae  aios 
in  Iba  VVrat-lf  lj;hUodit  of  Rcotland,  and  that 
the  <kiioneul's  friend,  Jerviiwood  the  paHaal, 
was  to  le  Kent  over  with  the  monev.  Depwafu 
That  Fhiliphau^^h  and  he  went  to  GaDswahid? 
houte.wnv  ihrrv  inel  with  FohTwt  and  Gal> 
luwshiek,  and  thai  it  wa«  talked  ■iimni)  llima 
there,  thai  in  caie  thoae  in  Hoslaad  dhouU  liaa 
in  arms,  tlial  h  was  twceaaarr  in  that  caa^  dial 
•a  many  as  oould  be  ([ot  oa  the  berdara,  ilmiH 


Waltir  Karl  of  Tarrai.  agfcd  forty  years, 
manifld,  iiur)(ed,  and  swum  ;  Vin^  iiiternigal, 
H' about  idrtime  that  nir  Jnhii  (Jochrsii,  and 
cominisMir  Monro  got  iheir  nimmiiiiiiau  from 
Ihe  Camhiia  nimiiany  fur  l.ond'in,  the  pannal, 
Kr.  Ruberl  Uaillie  of  Jertiawood.  did  nut  de- 
sire the  dtimnent  tn  speaktommmiwur  Mnnm, 
to  try  if  he  could  get  him,  Ike  liiud  panual, 
addc4l«thate(UBiaiMao,d^ '* 


aciae  u}kid  hmes,  and  that  IhetealW  Hbtf 
■houU  join  with  th<we  tbat  were  in  SUM  aa  ^ 
border*  of  En|;land.  Depooea,  That  ia  iha  oaa 
ImvwaJ,  it  was  tatd  it  waa  camEDMt  tha  aaalte 
of  NlirlinK,  Barw'ich,  and  aame  ather  sHwijtfci 
should  be  ariu.il  ape*';  and  it  waa  Kkawfcd 
spukc  amoi]  cut  them,  that  some  paaonaihwiH 
aid  panual,  be  entplayair,  to  inquire  what  anu  waa  U  ifat 
aflirButive.    onatiey.    D^omb,  Tbat  it  itH  19^  (bliV 
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that  tlie  best  time  for  Argj^le  was  to  land  in 
the  weait,  when  there  was  a  stur  in  Eogland 
or  Scotland,  or  words  to  that  purpoie.  De- 
pones, That  every  one  desired  auotncr  to  speak 
to  such  particular  persons  as  they  nould  trust, 
by  Jetiinif  a  word  ndl  indirectly  upon  supposi- 
tion, in  case  of  the  rising  in  £n<]^and,  concern- 
ing; tlie  afl'air  tor  preuann^^  ot'  them  :  and  that 
be  was  told  by  PhiliphauGrii  thereafter,  that 
there  was  a  word  and  sign  to  be  u^  amongst 
Chem,  TIE.  the  sic^n  wasoy  loosing  a  button  on 
the  breast,  and  Uiat  the  word  was,  *  harmony.' 
Depones,  The  pannal  spoke  to  tlte  deponent,  to 
adferUsa  Tom-oodlie,  that  he  might  acquaint 
Mr.  William  Veitch,  a  forfault  tray  tor,  who  was 
in  Northumberiand,  that  he  might  keep  him- 
self dose,  and  be  on  his  guard,  lest  he  should 
becatched  ;  which  was  smcethe  pannal  was 
prisoner  in  the  Tulbooth  of  Edinburgh.  And 
this  is  the  trutli,  as  we  shall  answer  t^»  <joU 
Sic  SubKribiiur,        Takras. 

LiNLrfiiiiow,  i.  P.  D. 

Aicrunder  Monro  of  Bear- crofts,  aged  forty* 
fire  years  or  tliereby,  tolutut,  solemnly  sworn 
and  puived.  Depones,  that  the  earl  oi  Tarras 
proposed  to  the  deimoent,  that  Jcrriswoud  might 
be  made  one  of  the  commissioners  for  tlie  af- 
fair of  Carolina,  fur  that  he  could  not  safely 
•tay  at  home ;  and  that  the  deponent's  answer 
was,  that  he  had  no  interest  in  tlie  affair,  and 
so  could  not  be  a  commissioner.  Depones, 
that  the  pannal  did  wait  for  the  deponei.t  at 
WooUer ;  and  did  go  alongst  with  him  to  Lon- 
don, and  that  by  the  way  he  heard  him  r^rmte 
his  own  hazard  and  others,  because  of  Black- 
wood's sentence ;  and  that  he  lieard  him  re- 
£«te  the  hazard  our  laws,  and  liberties,  and 
e  protestant  rel'^un  were  in.  Depones, 
That  the  pannal  spoke  to  the  deponent  and 
others,  more  than  once  at  I^ondon,  tor  getting 
of  money  from  the  English,  to  be  sent  to  the 
late  earl  of  Arg^le,  for  bringing  home  arms  for 
the  said  earl's' use,  as  he  uiulerstood,  fur  car- 
tying  on  an  insurrection  and  rebellion  in  Scot- 
land. DeiKines,  That  at  the  time  libelled,  in 
Jenriswood's  chamber  in  London,  Mr.  \\  illiam 
Veitch,  a  forefault  traitor,  i%as  present ;  and 
that  sir  John  Cockran  did  at  that  meeting  ex- 
pressly speak  of  money  to  be  sent  to  Argy  le,  for 
bringincf  home  arms  for  invading  tlie  kmgdom 
of  SeoUand ;  and  that  at  another  occasion  he 
heard  some  of  them  say,  lliat  there  \roulil  be 
twenty  thousand  men  in  Scotland  wLio  wuuKl 
assist  the  rebdJion,  and  that  he  lie.ird  sir  John 
Cockran  ami  Jerviswood  speaking  of  it,  but 
camiot  be  fiositive  which  of  the  iwo  said  it. 
Depones, Tliat  at  the  mef.'ting  he  heard  Jervis- 
wood  speak,  but  did  not  hear  him  op(K»se  that 
tieasonable  proposal,  or  contradict  the  o\erture 
proposed  by  sir  Joliri  Cockran.  Depones,  That 
ilr.  Uobert  Martin  was  sent  down  from  tliat 
meating  which  was  at  Jerviswood*H  chamber, 
to  ScotUnd,  tu  try  what  the  people  of  Scotland 
wouUt  do  tor  their  own  safety  :  And  that  it  was 
niideratood  that  the  people  (»f  Scotland  should 
act  tUe  'tilt  tb«re  i^bould  be  a  rising  in  Eng- 


lam!,  and  that  the  commissioB  was  granted  to 
Mr.  Hobert  Martin,  by  all  the  persons  present, 
whereof  Jeniswood  was  one,  and  that  there 
were  present,  the  to^-d  Melvil,  sir  John  Cock- 
ran, Cessuorks  elder  and  younger,  Mr.  William 
Carstares,  Mr.  William  Veitch,  Jerviswood, 
and  the  deponent;  and  depones,  they  did  con- 
tribute ntnney  tor  Mr.  Martin's  journey.  De- 
pones, That  at  his  return,  he  meeting  with  the 
dt^ponent,  told  him,  that  matters  were  in  that 
condition  in  Scotland,  and  that  the  couutrey 
was  in  such  a  condition,  as  little  would  kindle 
the  fire  in  order  to  the  rebellion.  And  this  is 
the  truth  as  he  shall  answer  to  God. 

Sic  Subacribitutf     Alexander  Monro, 

LiNUTUGOW,  1.  P.  D. 

James    Murray  of  Philiphaugh,  aged  30 
years,  married,  purgeil,  and  sworn,  product.'fi 
^  lour  leaves  of  depositions,  emitted  by  him  be- 
foi-u  the  lords  of  tlie  Secret  Committee,  and  all 
written  and  subscribed  with  his  own  hand, 
which  being  publicly  read,  in  presence  of  the 
justices  and  assize,  tic  adheres  thereto,  in  all 
points,  whereof  the  tenor  follows.    Upon  tho 
day  of  May,  1683,  upon  a  letter  from 
Mr.  Pringki  of  Torwoodlie,  1  came  to  his  home 
in  the  morning,  and  he  presently  led  me  to  a 
chamber,  where  I  found  Mr.  Robert  Martin, 
who  was  lately  come  from  London,  with  whom 
we  stayed  a  little^  and  discoursed  of  the  news, 
and  al)out  the  present  condition  and  temper  of 
England,  and  in  imrticular  of  London,  which 
Mr.  3fartin  said,  was  much  irritated  through 
some  attempts  upon  their  privileges,  either  as 
to  the  concern  or  the  sheriffs,  or  their  charter, 
but  that  all  lionest  men  were  of  good  heart  anti 
very  brisk  ;  and  after  some  general  discourseft 
to  this  purpose,  Torwoodlie  and  1  letl  him  ami 
walked  out  a  Uttlc,  and  he  told  me,  he  was  ex- 
fleeting  the  earl  of  Tarras  presently,  for  he  hail 
sent  to  him  ;  and  Mr.  Martin  had  a  letter  t» 
him  from  Jerviswood  ;    then  he  told  me  that 
tliere  were  great  matters  in  agitation  at  liOn- 
don,  and  that  Mr.  Martin  had  come  down  witlj 
a  commission  from  our  friends  there  (I  do  not 
remember  lie  naint*d  any,  hut  that  I  behoved 
not  to  expect  he  would  impart  his  instructions 
to  me,  for  he  was  to  commimicate  them  only 
to  Pul  wart  and  himself,  at  least  tor  these  shires) 
and  they  were  to  nitch  on  such  as  they  thongbt 
fit  to  intrust  with  the  affair ;  wherenpou  he 
assured  nic,  that  he  had  great  coiifidence  in 
me,  and  his  kindness  to  me  oblige«l  him  to  send 
for  me,  to  acquaint  mc  that  matters  were  now 
come  tu  a  crisis,  and  that  he  hod  reason  to 
think  Kn«;land  would  shortly  draw  to  ariiis, 
and  stniid  by  them,  'till  they  wero  satisfied 
auent  the  bill  of  exclusion,  and  what  otlier  se- 
curity tlipy  could  proposii  fur  the  protestant 
religion,  and  their  liberties;  and  that  it  was  no 
project  of  any  inconsiderable  party,  but  a  de- 
sign tlirou^^h*  the  kingdom,  and  tiaat  many  of 
the  finest  ro/cu,  and  of  the  greatest  interest  and 
credit  tliere,  bad  adjusted  almust  every  thing 
necessary  tor  the  pinrpose,  and  had  cuucerte«l 
matters  with  our  friends  th^re,  in  order  to  con- 
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c'lirrens  tiom  this,  anil  hnd  a^p'ceil  to  advance 
money  fur  f'uniishin^^  arms  here  (1  du  not  re- 
meniBer  lie  tuld  me  more  uarticulars  at  this 
time);  butsaki,  Polwart  uoiiid  lie  at  Uullo%«- 
nbieU  that  iii^ht,  and  it  would  be  lu'cesMir} 


much  to  the  advancement  and  security  ofttie 
intereKt  of  that  part  V,  here  since  theitrby  the 
j^veriiment  nun! J  be  diMnttured,  and  sncli 
stqw  fiould  eiii*ourat;e  all  that  had  au  inclina- 
tion to  the  eonntn-y -party,  tti  draw  to  thtiii 


that  the  earl  of  Tarras  and  1  sthould  coiifiT  with  ;  frankly,  and  scar  many  of  the  oilier  side  to  act 
him  fully  on  the  business.     About  this  time  i  as;^in<''t  them,  and  ft»  they  iiii|rht hav«>  hisnre 

~  to  join  fmm  all  places?  and  mit^ht  it  not  lie 


the  carl  of  Tarrasi  lij^hteil,  and  Torwoodiie 
having  left  us  for  a  little  timr,  beinir  iruuc  to 
bring  Atr.  Martin,  the  earl  of  Tarras  aNkfd  me, 


e\]K-oteil,  there  %vouId  be  as  inaiiV  in  this  kinjs^- 
dom,  as  would  be  aUc  to  deal  with  the  forces 


what  news:'  I  told  him  of  Mr.  .Martin's  beiiitf  j  Ihti',   at    least    di\iii   them  from    Irouhlin*;; 


there,  but  that  he  had  given  me  no  acc^nml  of 
the  desi&rn  of  liisd(»wii-eomin(«',  nhich  {icrhaps 
he  Hould  oifiiiaint  him  with,  but  by  what  1  hati 
hoani  frtmi  ForuncHHie,  1  iiiidti-stcM>«l  it  to  Im% 
to  eu^d«;i'  us  to  rise*  in  arms  short l\  ;  wher«-at 
the  earl  ofTarrns  huiiiiiKMl,  and  s:ml  Iii>  wmild 
look  ere  he  leapt  such  a  leap,  or  some  such 
expressions.  IVeseiuly  Mr.  l^lartin  came  and 
the  earl  oi'  Tamis,  anil  he  retired  a  lilile  afirr 
the  na«lin}r  a  letter  he  jpue  him,  the  coiiteiils 
ivhrreof  was  (as  tin  i;irl  of  Tarras  iiiliirmnl 
1IM»)  only  an  onh-r  fr«m  Jrruswoiul  t«»  dehvir 
HMiie  inonry  to  the  iH'urer,  which  he  hud  h-tl 
wkh  him,  aiid  the  carl  of  Tm  ras  called  ft»r  Ins 
servant,  and  l>ad  him  hiiiinr  up  the  money-  lu 
the  mean  time,  Torwoo<llie  n^ktsl  me,  it'  1  had 
•rqiiaintcMl  the  earl  of  Tairas  with  what  he 
HiMike  to  me,  aiut  I  toM  him,  1  had  let  somo- 
ihinif  of  It  fall  to  him,  but  it  was  not  to  bo 
thought,  that  persons  of  .ense  ami  fpiality 
would  en^di^e  in  such  dcrsi^ns  at  rsmdom  ;  sii 
Torwcwdhe  said,  that  (thoutifh  Mr,  i>lji«iu 
would  not  commune  with  us  I'lprni  his  ctuomis- 
Kion  directly)  yet  he  thought  it  would  be  tit 
we  conferreil,  and  without  takinj;  notice  of  his 
commission,  discoursed  of  things  u|ion  sup|)0- 
sitions,  and  as  our  ow  n  private  notions,  abstract 
from  any  prospect  of  a  present  desijrn.     S<» 


Ku^^iaiHr:*  This  is  the  stim,  as  I  rememl»er,  of 
what  was  pro|io<;t>d  and  drscoiirsed  of,  though 
1  cannot  distincniy  say,  it  was  in  this  method 
iind  exptiession,  nor  w*as  all  moved  atonee,  but 
droppeil  now  and  tlien,  as  the  di  <ct>urse  seemed 
togi\L'  rise  to  it;  ami  though  1  cannot  fully 
rts'ount  ail  that  was  s^ioke  on  tliese  heails,  and 
tell  distinctly  what  this  and  that  man  said,  yet 
1  nMMemluT  these  following  answers  were 
;>:iten.  and  (as  1  judcfed)  uctiniesced  to  by 
thi'  wlnde  com|iaoy  ;  ami  they  were  cer- 
tairdy  the  carl  of'T.inas  his  sentiments  and 
mine;  and  e\er}  t»iie  that  sfioke,  iise«lthis  or 
some  su(*1i  precauti<m,  that  if  they  were 
concenu*il,  or  to  give  counsel  in  any  such 
cause  (as  they  were  not,  \c.)  i.  As  to  the 
settling  a  corres|Hind(Mice,  it  was  confessed  to 
lie  very  convenient  for  those  of  a  common  in* 
tcrest,'bulthe  present  circumstances  ofaflairt 
weresneh  (as  wi*  thought)  that  nonecoukl  be 
found  heri\  who  was  lit  to  manage  if,  and 
would  undertake  it.  'I.  As  to  th«*  Irysting',  at 
the  same  time  it  could  not  lie  done  without  the. 
divulging  the  design  to  all  ranks  of  people, 
which  none  would  undertake,  exrc]it  these  al- 
ready in  di^sperate  t;irrumstances ;  and  they 
eouhi  not  have  generally  much  inlliience.  3.  The 
tliiii<4  was  n«»t  at  all  advisable  for  this  kini;dora, 


alW  duincr  we  four  went  to  a  chauilicr,  ami  I  since  if  any  o1  Mtii^laiifrs  own  measures  miscar- 
aficr  some  general  discourses  of  the  discontiiits  i  rie<l  they  would  not  stir  for  any  such  triut ;  and 
^r  i.-*i.  i.:„-j         -i._  _  ,.  ..  the  sprinmd"  I  heir  moiioiislK'injyalwiiys  at  Lon- 

don, tliere  imirhi  h:ipp«i)  an  interruption  near 
tlie  appoiniiueiit.  whereof  these  here  could  have 
no  tinieous  iioiii*«\aiid  .so  might  keep  tryst^ 
whereb\  tin  y  would  In;  ex|iosed  a  prey,  and  if 
the\  sli'ouid  *>ul)sistany  tmu%  or  prmail  (which 
was  hnnll\  iiosm1)1>  )  the  midtitnde  that  must  be 
I  iinplo\«id,  iirit  taiittcd  with  such  wild  and  iin- 


of  both  kingdoms,  these  suppositions  foli«>win_ 
were  discoursed  (and  as  I  rememlier  >lr.  Mui^ 
tm  started  them  all,  or  the  mo^l  part),  viz.  \\  hat 
if  the  €*ountrey-party  in  England  should  hawi 
thoughts  of  going  to  arms  fwhereof  he  knew 
noihuig,  but  only  sup|>os€d  such  a  thing,  for 
discoursing  a  little  freely,  and  to  know  nur 
sentimcTfts,  what  we  thought  coulil  he  exp^Hl 


here  in  such  a  cast),  would  it  not  he  exjiedieiit  '  ruly  prineiples,  that  if  tmco  they  got  the  sword 
to  have  a  settled  correspondence  l>olwi\f  tint  •  iii  their  hands,  they  would  ncier  lie  brought 

Carty  there  and  here  ?  and  might  ij«it  iis;.iiers  .  to  oi-der,  without  a'  ijrealer  force  to  over-awe 
e  so  adjustnl,  that  both  kisigdoms  shoii:«:  dritw 
out  in  one  day  ?    and  inigiit  not  as  marsv  !h. 
expected    to    undertake  in  these  shires,' Mid 


about  Edinburgh,  as  would  serve  t'l  *=  iipri.se, 
and  seize  our  rulers  (I  do  not  renu»in'.*»r  .iny 
named,  but  the  then  chanct'llor  and  tre;"»urei^ 
and  .some  to  join  with  these  on  the  hni>iisi 
bonlcrs^,  to  assist  thi-in  to  surprise  Ikrwirl:' 
and  if  for  that  efTcct.  any  horse  or  iln.:roon*. 
that  should  be  in  the  boutids  mitrht  not  Ky  v-i 


them  ;  neither  woukt  any  ex|ie<!tation  of  Ar- 
g%  le's  Ir.iidinir  Ite  a  jiuit  ground  for  such  e 
tryst.  c<>iisiil<>rini;  the  uncertainty  of  sea-voy- 
ages ;  and  if  .Vrg^'le  were  to  be  the  head,  no- 
d<jidite<ily  many  pimple  would  conclude  that  he 
;  were  to  he  suspected  ofprivtite  designs,  and 
i  that  restoring  him  might  lav  him  aside :  as 
alv,  liiut  despair  might  blintf  his  usual  pro* 
deuce,  and  pn)inpl  him  to  unsolid  and  undi- 
cresttd  metho«ls,  and  so  it  was  to  lie  expected 


prized,  that  th<'ir  horse  and  arms  !iiit;hi  I*.-  j  that  few  of  the  t;»»ntry  (except  such  as  he  had 
gotten  to  furniiih  the  couiitriy  peoi.;«,  a*:. I  (special  influence  on,  or  such  as  were  under 
.Stirling  Castle !'  Am!  if  Arffyle  shoul'i  at  \\:  \  hard  circumstniic(fs)  could  embart|ue  with  hhn. 
sainetimf  land  in  llie  West,  and  raiic  tiihi  i.  .\s  to  the  sur|>rising  rulers,  kc.  it  was  ie- 
cuunticy,  would  not  liscse  measures  contribute    veighcd  agaiust,  tM  an  action  not  be  thought  of 


677]  STATE  TRIALS,  36  Chaklks  11.  l684.— ybr  High  Treastm.  [678 


amoDgBt  protesUntfl  (esueoiBlly  whf>n  the  very 
design  of  it  waa  urctenileil  to'seciire  that  reli* 
gion  which  taughtita  professiors  to  abhor  and 
cletest  such  priucifiles  as  pO|tush,  yea,  unchris- 
tian), since  it  could  not  he  cffectuat  ivithfiut 
bloodshed  of  people,  secure  in  peace,  which 
beinsf  bv  all  appraven  divines  and  casuists  cou- 
dciiihed  as  unlnwiul,  and  meer  assassination,  it 
was  not  to  he  doubted,  that  as  such  a  practice 
would  cast  a  blot  upon  the  whole  affair,  and 
quite  take  off  any  pretence  ot'ilcicnsive  arms, 
80  it  uould  scar  many  from  joiniiif;.  These 
Uiittgsi  Here  reaanned  again  and  again  ;  but  I 
do  not  remember  there  was  any  formal  conclu- 
sion made,  but  the  discourse  was  let  faU  ;  and 
Mr.  Martin  told  us,  if  any  of  us  had  a  mind  for 
a  suit  of  armour,  he  could  provide  as  many  as 
we  pleaseil,  front  one  who  had  made  a  great 
many  lately  to  honest  men  at  fjondon,  of  a 
ucw  fasliion,  very  light,  ami  at  an  easy  rate, 
so  Torwoodlie  and  1  gave  him  our  measures  ; 
eari  of  Tarrastold  he  had  a  suit  already,  then 
Tornoodlie  said  to  the  earl  of  Tarras  and  me, 
we  would  meet  Pol  wart  at  Gallowshcils,  and 
desired  we  might  commnn  with  him,  ancnt 
wliat  we  had  been  discoursing ;  so  wc  hasteil 
away,  that  if  {lossible  we  niiglit  both  get  home 
that  night,  it  being  Satnnlay,  and  we  unfur- 
nished tor  staying  abn»ad,  and  Torwoodlie 
whispered  me  just  as  f  was  mounting  (as  I 
think),  that  he  was  not  clear  we  should  com- 
niun  before  Gatlowsheils,  tor  he  was  some- 
times too  much  good-fellow,  or  the  like  ;  so 
4he  carl  of  Tarras  and  I  rode  away  together, 
and  upon  the  way  we  were  both  of  opinion, 
that  the  sunpoaitioiis  we  had  discoursed  of, 
were  in  effect  profiositions ;  and  resolFod,  if 
they  were  insisted  on  by  Polwart,  as  we  sus  • 
peeled,  we  would  adhere  to  the  former  answer, 
and  would  undertake  nothing  in  these  mothoits. 
When  we  came  to  Gallowshcils,  the  laini  was 
abroad,  and  Pol  wart  was  not  come ;  so  we  hud 
thoughts  to  go  away,  being  l)oth  dampcfl  with 
what  had  passed,  and  inclining  to  Im'  Ih  c  of 
farder  nictliHiiig ;  but  the  lady  would  by  no 
ineanK  hear  of  our  going  till  her  husband  cninc. 
who,  she  assured  us,  was  about  the  dours,  and 
she  having  sent  to  call  him,  he  would  be  in  pn-- 
seutly  ;  yet  it  was  s«>  late  ere  he  came,  that  the 
A-arl  of  Tarras  couhl  hardly  have  day  enough 
tu  go  home  with  ;  so  Gullowsheils  would  not 
let  liim  go,  and  he  would  not  stay  unless  1 
stayed,  so  wc  both  staved :  and  not  being  n^ 
sol  vol  to  discourse  with  Gallowsheils  on  what 
passed,  we  went  to  the  tavern,  on  pretence  1 
might  call  the  baillie,  and  sc«;k  horses  or  lime, 
and  stayed  there  till  Pol  wart  came,  which  seemed 
uukiiowii  to  Gallowbhcils ;  then  we  returned  to 
Gallowsheils  house,  and  after  supper  Polwart 
whispered  the  earl  of  Tarras  and  me,  and  en- 
quired if  we  had  seen  Mr.  Martin;  and  we  having 
told  him  we  had,  be  enquired  if  we  were  free 
to  commun  on  tlie  affair  before  Gatlow- 
sheils ;  we  told,  as  he  tbouglit  At,  for  we  could 
triMit  him:  then  he  whispered  Gallowsheils, 
and  (as  1  understood  afterwards)  asked  if  he  was 
ft«e  to  oommun  on  matten  of  great  secresy 


and  importance  with  that  company,  to  which 
he  assented ;  then  wc  sat  down  doss  together, 
and,  as  f  remember,  Polwart  began  tlie  dis* 
course ;  but  since  I  am  not  able  to  follow  ex- 
actly the  method  of  our  conference,  or  keep- the 
very  expressions  used,  or  repeat  alt  that  was 
spoKc,  or  to  tell  distinctly  what  was  every 
man's  part  of  tl>e  (liscourse,  I  shall  set  down 
the  heads,  and  most  remarkable  pissages  there* 
of,  that  I  remember,  in  some  articles  following-: 
1.  Polwart  sigfiiiHed  "that  he  was  credibly  in- 
fonned  (but  1  do  not  remember  he  named  his 
informer^)  ttiatthe  countrey. party  in  £ugland 
would  draw  to  the  fields  shortly,  as  he  Eeard 
beltire  Lambass;  wlierewith  Gallowsheils 
seemed  visibly  surprised,  and  being  asked,  if 
his  heart  failetl  him  already,  h^said  he  did  love 
it  better  truly  to  l)e  walking  in  his  own  parks 
in  |)cace  and  quiet,  tlian  to  be  meddling  in  such 
matters;  however,  he  assured  tlie  company, 
that  if  there  came  any  troublesome  world,  he 
would  join  with  them  firmly :  aud  the  earl  of 
Tarras  said,  he  wondered  to  hear  of  any  sucU 
resolution  in  England ;  for  he  took  it  for  a 
principle  amongst  that  party  there,  that  they 
sboula  make  no  stir  in  the  king's  life  (which 
tlie  whole  com|)any  owned  to  be  their  opinioa . 
and  desire,)  liecause  that  miglit  strengtiien  the 
duke's  inteix'St,  and  he  suspected  it  was  the 
project  of  the  commonwealth's  men,  with 
whom  he  bclieveA  few  Scots  gentlemen  would 
join ;  and  he  was  almost  i>ersuaded  the  duke  of 
Monmouth  would  not  concur  in  any  rising 
during  the  king's  life.  To  which  it  was  an- 
swered by  Polwart,  tliat  he  had  indeed  heard 
that  princiide  had  been  generally  agreed  to, 
but  it  seemed  they  found  they  behoved  either 
to  do  their  business  now,  or  lay  aside  hopes  of 
doing  it  hereafter,  which  might  be :  that  if  the 
charter  of  London  were  let  fall,  they  would  not 
only  lose  all  safe  op|H>rtunity  of  digesting  mat- 
ters, but  a  great  part  of  their  strength,  aud  he 
heanl  all  things  were  concerted  mutually  be- 
twixt Monuioiitirs  triends,  and  the  lu^adsof  the 
common  wealth  party  ;  and  though  be  licard 
.^loninouth  was  shy  on  that  account,  yet  it  was 
hoped  he  would  engage,  for  otherwise  he  would 
be  deserted  by  that  party.  2.  Polwart  told  us 
the  suppositions  above- written  as  overtures 
concerted  betwixt  our  friends  at  London,  aud 
the  principal  men  of  that  party  there :  so  tlio 
earl  of  Tarns  and  1  renewed  our  former  an- 
swers also  above- written,  and  maintained  them 
uith  all  our  vigour,  wherein  Gallowsheils 
joined  foruardly  with  us,  and  PoUvarf  asserteily 
we  went  on  very  good  grounds,  and  he  was 
fully  of  our  opinion,  if  things  were  entire;  but 
referred  it  to  be  considered,  whether  it  were 
better  to  comply  with  some  of  these  methodsp 
though  not  so  proper  and  justifiable  as  were  to 
be  wished,  than  to  disappoint  the  business  to- 
tally, which  might  be  of  the  best  consc*((ucnce 
to  all  the  party  ;  yet  we  did  not  condescend^ 
as  I  remember,  to  undertake  any  of  tliese  me- 
thods. And  there  was  a  further  arguincut  ad- 
duced against  the  trysting  above- written,  via. 
That  it  was  talked  there  was  a  day  appointed  In 
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Enprland,  lately  in  Sliaftcsbury*^  time,  which 
flid  not  huld,  so  they  were  not  to  he  rtlied  upon. 
l^.  it  was  proposed* to  bn  considered^  uhtit  ine- 
iho<J^  were  must  prr»|M'r  in  the  C*oin|>nny*M 
opinion  for  i^cntiand  to  follow  in  rase  ot'  Eiit>f- 
land's  risint?  ?  Whereanf  nt  it  wms  mid,  that  all 
that  all  that  roulil  lie  expe(*tpd  or  de^irtnl  from 
Scot!a:id,  was,  tliHi  ufMrn  the  rrrtain  news  of 
ICni^lamrv  bfMnj^  in  the  fields,  those  in  the 
South(*rn  bny«'i-s,  who  \v<«uid  own  that  parl^*^ 
should  pnWntly  t\m.\  and  (h<iw  soon  thJy 
eonid  ^ct  as  ui:iny  rnn%fm*fl  as  would  be  able 
to  d«il  w.tli  *.tra*»ijlin!^  parlies,  or  any  sud- 
den n^\nrr  ih  thf  iMiunlre\ )  march  to  join  them, 
and  that  it  Monid  lie  tit  thc-si*  northern  hhyres 
of  Kn^land  uaitrd  near  thr  bonh-rH  for  such  ; 
and  that  ihey  had  otfii'ers  trysted  there  to  rom- 
inand ;  and  that  then  it  uould  be  seasonable  for 
Ar:;vte  to  land  in  the  West,  anil  tlu-.se  parties 
un  the  borders  might  divert  the  forees,  till  he 
had  time  to  put  him'seif  in  a  posture.  These 
tbiu^  seemed  to  lie  the  sentimeiit^  ol  the  whole 
company,  but  were  m>t  Anally  d«termine«]  till 
•he  opinion  of  others,  who  were  to  he  rom- 
Diuned  with  by  I'olwari,  were  known  :  anil  it 
was  reprciR'nted,  tliere  bt'hoved  not  to  be  any 
wihVil  and  obstinate  oilheriiis^  to  our  own 
thou^irbts  of  thiu((s,  but  an  mutual  ciindescend- 
ancc  to  others  eoucerued,  uthcnvise  it  were  not 
possible  to  bring*  a  publick  design  to  any  good 
«wue.  4.  All  the  company  seemed  to  agree, 
that  they  should  undertake  nothin<r,  or  iuove 
in  that  afTair,  till  the^  had  a  full  and  eertain 
aoeoiintwhat  Eiiglan(rproiK>sed  whnt  methods 
ihey  resolved  to  follc»w  there,  w  ho  wi^re  to  be 
their  heads ;  and  tliat  if  they  designed  any  at- 
tempt on  the  king's  person,  or  overtnininjy  mo- 
narchy, they  would  Udt  be  forward  or  clear  to 
joyn.  And^^it  lieing  lu're  iiisinuateii,  that  ihi' 
most  they  could  do,  ut  least  for  whirh  there 
could  be  any  plausible  pretence  to  justify,  was 
to  draw  togetlier,  and  without  any  a*.!  of  hos- 
tility, send  addresieii  tu  his  majesty  fur  redress 
of  the  present  abuses  of  the  gme'mment,  and 
for  obtaining  sufficient  security  a:;:iinst  the 
hazard  they  apprehendid  tu  their  rplisrion  and 
liberties:  it  was  said  by  Pol  wart,  thai  he  was 
•pt  to  think,  that  was  tljeir  very  design  ;  for 
he  had  heard  it  was  gem  rally  tielieved  by  that 
Mrty  in  England,  that  if  once  they  were  in  a 
Body,  the  kin^  would  be  prevailed  with  to  quite 
the  duke,  to  be  tried  for  Popery,  corrcs|>oiid. 
ence  with  Prance,  and  accession  to  the  Popish 
plot ;  and  then,  if  the  king  were  once  free  from 
the  influence  of  the  duke's  counsels,  they  were 
contident  he  might  be  moved  to  n'fnrin  their 
abuses,  ami  secure  their  religions  and  liberties 
for  the  future  to  their  contentmr.'ut.  .'i.  It  was 
retolved,  that  till  we  got  the  afortfsaid  account 
from  Kngland,  and  were  satisfied  thereaneiit. 
and  knew  others  here,  who  were  to  be  com- 
muned with,  their  sentiments  of  w  hat  niethods 
were  oitost  prosier  for  us,  in  e;ise  we  should  un- 
dertake, we  should  not  meddle  furiher ;  only  it 
was  left  to  the  earl  of  Tanas  and  me,  if  we 
ihouglit  fit  to  acquaint  sir  Wm.  Scot  youuger, 
vitb  some  of  the  mttter  of  this  conference 


overly,  without  takhig  notice  of  oar  informert, 

or  such  an  conference;  and  it  was  recoiD* 

mended  to  all  to  be  enquiring  at  such  as  tbey 

had  some  trust  in,  indirectly  about  the  affectioii 

of  our  neighbours,  and  wliat  arum  there  wai 

amongst  them,  that  if  we  should  get  an  satui- 

f\ing  account,  and  resolve  to  j«Mn,  we  might 

Iciiow  where  to  seek  men  and  arms  sutldeiily. 

Here  it  was  said  by  Pol  wart,  as  I  think,  that 

j  if  the  earl  of  Tarnis,  Torwoodlie,  Ctallowshcilsi, 

I  and  I,  onre  took  horse,  he  tliought  the  most 

I  part  of  the  Uf>&t  end  of  Tivk>t<»le  and  Hd* 

liirksln  re  would  «oon  come  to  us,  espeeiallyt 

w  hen  tliey  heard  England  was  risen ;  then  we 

trysteil  to*  meet  there  against  Midsummer  fair, 

i  bett\ixt  which  the  foresaid  account  was  ex- 

tietMed ;  hut  in  case  it  came  to  any  of  our 
lands  sooner,  we  promised  to  advertise  the 
rest,  that  we  might  meet  presently  if  the 
case  required.  This  is  the  substance  and 
sum  of  what  pavsed  at  the  foresaid  confer- 
ence, that  I  can  now  remember ;  hut  I  re- 
member, I  was  likewise  told  these  following 
particulars  in  privat,  by  Pol  wart  or  Torwoodlie 
(which  of  them  I  cannot  distinctly  tell)  the  day 
of  the  aforesaid  conference,  or  within  a  short 
time  af\er.  1 .  That  Polwart  keeped  the  oor- 
res|iondeiit  with  our  friends  at  London ;  I 
remember  not  positively  of  any  of  them  that 
was  named  to  be  on  the  iiitriprtie  there,  except 
my  lord  31ehil,  sir  John  Cochran,  Jerviswooif, 
and  eommiiisar  Monro  (for  I  hardly  knew  any 
of  the  rest)  and,  as  I  think,  commissar  Monro 
was  called  his  corres|iondent  there.  2.  That 
the  money  to  he  advanced  by  the  English  party 
to  hScotland  was  ready  when  Mr.  Martin  came 
from  l«ondon  ;  and  it  wasexiMKled,  thatwithiu 
few  days  after  it  would  lie  dispatched  with 
I  some  ci>ntident  to  Holland  (whether  by  bills,  or 
I  in  rash,  I  cannot  say) ;  it  was  caHeil  ten  tlioa- 
'  sand  pounds  steHing,  and  «^  as  to  be  employed 
(as  I  was  told)  by  that  confident,  at  Argyle's 
sight,  for  buying  iiruis.  providing  ships  to  trans- 
port them  with  Argyle,  to  the  West  here,  and 
such  other  charges.  3.  That  how  soon  our 
friends  at  London  got  notice  of  the  sate  arrival 
of  the  i*onfident  forsaid,  and  all  other  thinga 
were  finally  concluded  there  (which  was  ex- 
pected would  be  about  the  middle  of  June,  as  I 
rememlier),  they  would  come  htmie,  and,  an 
they  passed,  woiihl  give  them,  or  one  of  them, 
an  particular  account  of  all  resolutions  taken,  to 
be  coinmunicat  to  the  rest,  that  it  was  not  to  be 
expecteil  by  letters,  that  behoved  to  be  under 
tigurt*s  and  dark  expressions ;  and,  as  I  re» 
member  they  were  written  as  it  Were  about  the 
Carolina  business,  or  some  houshold  furniture, 
as  I  was  told ;  for  I  never  remember  I  saw  any 
letter,  either  direct  to  London,  or  sent  from  it 
on  that  head.  4.  1  was  tidd  there  was  a  sign 
and  a  word  agrped  on  by  that  party,  so  that  men 
might  know  with  whom  they  might  use  free- 
dom :  the  word,  as  1  remrmher,  was  llarmunT; 
and  the  sign,  the  op  ning  two  buttons  in  the 
bivast  coat,  and  shu  ting  ihein  nresently  ;  thia 
I  (N>Mimuiiirat  to  the  earl  of  larras,  Cut  does 
not  mind  I  ever  saw  it  usH,  except  when  I 


flBi;]  STATE T1UALS,  MCllAltLSS  II.  l6S4.-/or  High  7lva«0R.  [6Se 


visited  IU^-h>y  ben  iirtDwn,  about  tbe  end  ol* 
Jane:  weiTucouning  a  little  freely,  he  atkcd 
ifl  lawl  the  word  kill)  sign  ofUii- Carolina  men  i 
antl  I  haTiiigrivnitbeai,  he  >aif)  BuniPthing'  to 

.1.: irjMsc,  Jiat  he  WM  afniiil  ihai  the  Caro- 

iNnen  did  not  go  well,  Ibr  llitrc  tiad  been 
it'the  niBoa^n  expected  here  {lui  I  think 
incd  JtriiKn'iMM)  nr  L-ominisiiar   Moutti] 


IB  htiNn*! 


ImnI  from  them  for  tpreral  posU.  Pulwart, 
Tiirwondbe,  «iul  I,  mci  ul  Uallowiibeil*,  uu 
Miriwinmerfatr;  but  I  mind  nulliing  paawd 
iHit  privalc  uliisiicrin^.  DatuJ  Sci)li>rabeT 
IS,  1084, ind  Mibwribcd  thus, 

Janch  Muruv. 
£BDaDKaH,  Dtnmber  33, 16B4. 

Tbo  DepoBiiion  abure  nritten  beini;  md  to 
the  laid  Jauies  Murray  of  Pliiliphau^'h,  in  pre- 
KOGC  of' the  justices  anil  assiiers,  he  4dh«rn 
tfaerdo  in  all  puiuli  ajiou  oaih. 

Hie  tabteribilur,        Jaxes  Mcrkat. 

IjNLrTHUOW,  1.  p.  D. 

The  wM  J."n-t  Murny  furtlipr  depuns. 
That  at  their  .7i«ttiux  >l  Gallow>he:U,  it  wss 
rcaoltrd,  Thut  ihi^y  ilioiild  kuep  u[i  Ibeir  cm 
■n^ved  tJI  Ihcir  next  raveling' ntMiilRiiiiifnn', 
whMb  was  to  be  at  Gallowahdli,  and  ihojld 
deal  with  all  Iheaettaey  hod  influence  a|MW  to 
do  tlw  Kkc ;  and  that  upon  the  suppoiulinn 
mealMiMd  in  fan  nath  given  in,  it  nas  sptikr 
uaanpt  them,  tliBt  Ihe  troopers  bnrKS  iliouM 
ba  aei^  upon  when  tbcy  were  gr>ixing.  And 
tUa  ia  the  truth,  a»  he  ilia]]  antwcr  tu  God. 

aU  lubKriUlhr,        Jamm  AIubiut. 

LiNLrritQiiw,  I.  P.  D. 

Bveh  Seat  of  GallowshpiU,  aged  .IS  yexrs, 
BUiriH),  purged,  &r.  and  iiworn  ;  dcpoiit.  That 
Ihe  earl  ol'l^rniii,  uud  I'bitipliaii^h,  did  come 
to  the  depoocnl'ii  houw,  in  May,  IGtJS,  and 
Fohrart  cauw  likcw  iw  there,  where  there  wrrc 
diacouraea  and  propoxaU,  llinl  if  the  Euglinh 
would  riw  in  arms,  tlieir  friends  in  the  siiulh 
ahirva  •houM  ri*c  with  them ;  and  that  ihev 
ahoadd  aclz«  the  honai  belongin;;  to  the  king  s 
troopa,  where  they  grazed  ;  and  the  town  of 
Berwick,  and  the  rasilc  of  Miirling  ;  and  like- 
wise it  wai  there  di<(murse>l  anenl  (hi?  laic  earl 
of  Arfrj'le'acaraingto  invndc Scotland;  but  be- 
rauKeof  the  uncerLiinly  of  t><^a  Toyuj^,  Lbcre 
wai  not  niucb  stieu  liiid  upon  it.  I>epons,  It 
was  alM  propoted,  that  wme  nf  the  suutb 
conntrey,  whom  they  (riuitcd  in,  Hhotikl  he  ac- 
qiiaintecl  witb  It,  anil  (hat  endeavours  shoiihl  be 
u«ed  to  learn  what  arms  wna  in  (In;  ciuntrry. 
Ucpnna,  There  was  sHiDe  discourse  there,  a^ 
tbat  the  mrl  of  Tarran,  Phillphaugh,  Torwuwl 
lie,  Pnlwart,  and  some  others  should  draw  to 
bone  with  Iho  tint,  when  Ibc  rinini;  sliouUI  be 
in  readiness,  tbat  it  miiihl  be  expected  that  (be 
HWth  {tarta  of  TwifittUle  imd  Krikirk  shire 
wonM  join  with  tlietn.  And  this  is  the  truib, 
U  he  uliall  nnawer  to  Gml. 

S'C  ittbKiibilur,        Hlgh  Sr')T. 

r.l.P.D. 


His  Majetiy's  Ad*ncat  prodnved  other  De- 
positiona,  emitted  hy  Gallowsheils  betbre  the 
lurda  of  the  Secret  Committee,  whereof  the 
tenor  lot  lows. 


11  May. 

land,  and  of  propusaLj  mtide  to  Scolanten  to  nse 
with  llieni,  anil  of  London  in  itaiticular,  and 
tliat  I'ulHsrt  was  present  :>(  that  meeting;  ;  and 
told  be  was  sure  the  EutjrIiHhmen  intended  ao, 
and  that  it  was  diacoumed  at  that  nieeiinu 
anion^t  them,  that  it  were  tit  tu  afvte  Berwick 
anil  titirliii^ ;  and  that  it  won  talked  anwngat 
tliemuf  briui(in|r  lUe  duke  of  York  to  trial.  Mid 
that  the kini;  houIiI  ahaiidon  him. 

Hie  lubtcribilur,  HvOH  Scm'. 

Perth,  Cancel. 

QiHiensbary.  Jo.  Dmmranod. 

ticorge  Mackenzie,  tieorire  Mackenzie. 
EoiMBUBoa,  October  39,  1684. 
Sederunt 
^.ord  Chancellor,        Lord  President, 

Lord  Mucrctary,  Lord  Adncal. 

Tbe  Laird  of  Oatiituikeih,  prisoner  in  tbs 
T'dhouth  nf  Edinburgh,  being  called  and  ex- 
amined upon  iiath,  depons,  tbat  io  the  moDBth 
of  nay,  1683,  the  earl  of  Tarns,  Hume  of 
Polwart  elder,  and  laird  of  Philiphaugh,  caniQ 
to  the  deponent's  house,  himself  being  absent ; 
at  his  coming  home,  they  were  speaking  of 
the  securilv  of  (he  Protestant  religion ;  and  of 
a  party  in  England,  who  would  secure  or  seizo 
iheking  or  dnlce;  ttndlbatifaiiyfhnildiiseiii 
arms  to  defend  them,  or  to  rescue  tbe  king  and 
duke,  here  was  another  |>arty  who  would  riae 
in  arms  against  them;  it  was  proposed,  that 
some  country-men  should  be  spoken  to  to  trr 
their  reanlntions,  and  thai  the  resolutions  of 
England  should  be  told  them,  to  see  if  they 
would  concur.  Bat  tbe  deponent  does  not  re> 
member  tbat  this  proposiiioo  was  approred,  or 
undertaken  to  be  done  by  any  nment ;  nor 
does  he  remember  who  managM  nic  discourse. 
Il  was  likewise  propoaed  to  seize  the  officers 
of  state,  especially  the  chancellor  and  tbesau  ■ 
rer ;  and  the  said  sir  John  Cochran  was  to  come 
to  the  West  from  England,  for  advancement  of 
the  deiigii ;  and  that  the  earl  of  Argyle  was  to 
bod  in  the  West- highlands,  and  to  raise  that 
country.     Oflhesn  mattersall  these  who  were 


parliciilarly  t-onotTncd,  though  at  tbat  tims 
lliey  did  not  conclude  what  tlii'ir  carriags 
should  W.  The  reasnn  why  the  deponent  can- 
not  be  more  p:irtica1ar  i  j,  beeanne  he  was  tome- 
tinu':,  gnin:;  on),  ami  sometimes  walking  up 
and  down  the  room ;  and  though  the  deponent 
cannot  be  positive  of  the  very  words,  yet  he  \t 
positive  (hey  were  eitlicr  these  words,  or  word« 
to  tbat  pur|i'>he. 

Sk  nhcTibilur,    Wven  Scot. 

fu-ni,  CjlNceuauli. 
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EuiNOUKriii,  December  2;i,  1684. 

Uufih  Scot  of  Gallowslirih,  Mng  ioleniiil y 
swnrn,  in  prosence  <iftlir  jiiaim  and  aisize, 
aiih**rcs  to  the  iie|)ositionK  within  ami  above 
M  riicen  in  all  fmintsi. 

Sie  suhscrihilur^     Hugh  S«^ot. 

LiM.nHi;o\v,  I.  |».  I). 

His  majesty's  advornt,  in  fortification  of  the 
former  nrobntion,  afhluiTs  tin-  printifil  co|iy  of 
Mr.  William  CarstaresN  <lo|>o.sition«.,  *  rmillfil 

*  Thi'folIowiiisrace<MmloftliL*  Kxaminatinn 
cilTHiMairs  ami  of  matters  ronii(H!t«d  miiIi  it  i^ 
exlntcletl  from  "J  Wiwlrow.  3»r  : 

*'  I  come  now  fiir\%urd  to  (^i^e  somo  aceount 
uf  the  siifferint;^  and  severe  tn*atnient  of  tliat 
truly  s;reat  and  {rood  man,  the  reverend  Mr. 
William  C'arstairs,  this  year.  I'liis  rxtniorrii- 
nary  iieriton  is  so  well  known  thron;;h  Mritain, 
an<C  I  may  say,  all  the  n'fornicd  cfiurehes,  ftir 
his  shinin||(  pictv,  his  imivcrsal  and  polite 
*  leaniins:!  his  c*aiidor  and  inte^ty,  havin:;  the 
character  of  a  truly.  Iionest  man,  from  that 
threat  judge  of  men  king^  William,  and  bjpiuf; 
m  providence  but  lately  reniovtMl  to  his  ma^tr^s 
103 ,  leavin<jf  b«-hiud  him  a  most  savoury  rf> 
mtfmbraiice  of  his  constmnt  and  indefatiimblc 
services  for  Clirist,  souls,  and  the  ffood  ol  the 
church  of  Scotland,  that  it  is  needleits  for  me 
CO  say  any  thimf  of  him,  to  those  who  arc  now 
on  the  stage ;  but  I  wish  some  fit  hand  would 
be  so  kind  to  pesterity,  as  to  give  us  a  just  ac- 
count of  this  excellent  person,  The  liardships 
■  be  met  with  will  be  a  lasting  blot  upon  tliLs 
period. 

*'  Tliat  I  may  give  as  larffc  and  yet  succinct 
accounts  of  his  sufferings  tliis  year  as  I  can,  I 
«hall  begin  with  a  letter  he  was  pleased  to 
write  to  the  autlior  of  this  history,  a  very  Uttlc 
before  his  death,  which  he  allowed  him  to  pub- 
lish, and  I  promise  myself  it  will  be  very  ac- 
ceptable to  many  readers;  and  then  I  shall 
give  what  I  meet  with  anent  him  in  the  regis- 
ters, and  otlier  certain  documents.  I  b^in 
witli  his  Ix!tter  to  me,  which  was  among  the 
last  ever  he  wrote : 


l6tU.^TVial  of  BqHIU  of  Jmnswooi,  [6ai 

I  before  the  otlicers  of  state,  and  other  lords  of 
I  privy  council,  and  leaves  the  same  to  tkc  as- 
i  kize,  and  uses  it  as  an  admiuicle  of  probation ; 
!  tor  though  it  w;is  capitulat,  that  lie.  should  not 
!  l«e  made  use  of  as  a  witness;  yet  it  uas  agreed, 
that  the  depoMlion  should  be  puUihlied :  and 
likewise  prodiiecs  the  principal  dejiobition  aign- 
ed  by  himself,  and  the  «>aid  lorils. 

Tnr  If H dsi  justice- genera),  j U'^tire-  clerk,  and 
conlmi^siomT»  of  justiciary,  admit  the  paper 
produeeil  as  an  adminicle,  and  refers  the  im- 


Dear  Brother ; 

You  put  me  upon  a  business,  which,  though 
it  be  of  that  nature  that  I  ouglit  to  do  somc- 
thinff  in  it,  yet  it  is  imeasy  to  me  to  think  upon 
it ;  but  I  sliall  ^vc  you  a  very  brief  account  of 
fwme  of  the  chief  particulars  of  it,  in  so  far  as 
I  remembiT. 

'  I  was  taken  at  Tentenlcn  in  Kent,  the  Mon  - 
day  immediately  af\er  the  execution  of  that 
great  and  honourable  patriot  of  his  country, 
my  lord  Husstl. 

The  eliief  thing  which  exposed  me  to  danger 
at  that  tuiit',  was  the  suspicion  they  had  that  I 
was  Mr.  Fcrgusson.  I  was  adtnitted  to  bail 
for  some  days ;  but  ho  soon  as  they  had  a  rt*- 
tum  from  court,  I  was  commitied  prLsuner  to 
(lie  common  gn;d  of  the  place,  no  bail  l>eing 
allowed  to  roe,  though  1  was  accused  of  nothing, 
hut  of  refusing  the  oaths,  one  of  which  had 


lieen  then  expired  by   law,  viz.  the  Oxford 
oath. 

1  conlmucd  there  for  a  fortnight,  when  1  was 
sent  for  by  an  oflirer  of  the  guanls,  to  Itu 
brought  up  to  litjudoii,  %%liicli  aci*ordingIy  I 
was,  and  cnmnultcfl  for  two  days  to  the  liauds 
of  a  messenger. 

Dnriiig  \i|iieli  time,  sir  Andrew  Forrester 
caaie  to  tiie,  in  tin-  name  of  Kiii^  Chai'lea  2, 
offering  nie  a  pardon  and  all  kmdnessi  if  i 
would* tell  what  1  knew  in  that  matter.  He 
toM  me,  that  the  king  did  not  at  all  believe  that 
1  would  \m  concernol  in  any  audi  practice  as 
the  a&sassiiiation  of  his  person,  hut  because  I 
might  hear  of  it  upon  occasions,  he  deaired  to 
know  if  I  did ;  and  I  gave  sir  Andrew  such 
answers  as  I  thought  were  proper  for  me  in  the 
cirrumstanees  I  was  in.  He  very  eameally, 
yet  very  civilly,  besought  me  to  make  a  liis- 
covcry  of  that  plot,  as  to  other  thiugs  of  it. 

Which  shews  the  falshood  of  wliat  was  posi- 
tively asserted  in  an  account  given  in  the  luune 
of  the  king  and  duke  of  Yonc,  as  to  that  mat- 
ter ;  which  is,  that  never  any  hopes  of  favour 
were  offered  to  any  to  induce  them  to  coafoss. 

I  was  aflerwards  called  before  a  committee 
of  the  lords  of  the  council,  and  not  giving  tlicm 
that  satisfaction  which  they  expected,  1  was 
sent  close  prisoner  to  the  (jate -house :  lu  which 
time,  I  was  called  twice  out  to  be  examined ; 
at  one  of  which,  if  not  at  lioth,  was  honest  and 
worthy  Major  Ilolms,  who  was  a  prisoner  in 
the  Ciate- house  too,  and  had  been  a  Iriend  and 
correspondent  of  the  earl  of  .\re>  le,  to  whom  I 
was  desired  to  give  a  cypher  of  names  to  cor- 
respond with,  to  which  I  added  severals  with 
my  own  hand,  which  was  well  known  to  the 
ea'il  of  .^leltbnl,  which  aftei-ward  proved  not  a 
little  prejudicial  to  me;  for  it  was  found  amon^ 
\iVf  papers  wheu  he  was  seizetl:  He  also  told 
the  lords  of  coimcil,  that  I  had  told  him,  that 
there  had  hern  some  consultations  as  to  the 
lending  money  to  my  lord  Argyle. 

1  continued  in  the  (late-house  eleven  weeks, 
close  prisoner,  looking  upon  myself  as  abso- 
lutely secure,  under  the  protection  of  the  plain 
law,  of  the  act  of  Habeas -corpus,  against  being 
sent  to  Scotland :  And  theretori-  1  did,  in  the 
first  of  Michaelmas  term,  peiition  the  court  of 
King*6-bench,  for  being  brought  to  my  trial, 
or  admitted  to  bail. 

Hut  the  ver^  .laj'  afler,  I  was  ordered  to  be 
ready  tiir  Scotland  in  tweo'^  fuur  hours,  te  be 
thei-e  tried  fui*  cri  lus  committed  in  that  king- 
dom, though  I  ucither  was,  nor  could  possJluy 
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port  thereof  to  tlie  inquest,  and  ortlains  the 
lirinteil  paper,  as  it  \%  collatioQetl,  to  be  taken  in 
anil  considered  hy  the  inquest. 

Sir  William  Pnterson,  and  Mr.  Colin  Mack- 
enzie, clerks  of  his  majesty's  privy  council, 
liein<r  interro^t,  if  they  heard  Mr.  William 
Carxtares  own  tlic  Depositions  read,  depons, 
tliey  saw  and  heard  him  swear,  and  own  the 
juinic  upon  oath,  and  they  collationed  the  print- 
ed copy  with  the  ori^nal  formerly,  and  now 
they  hcanl  it  collationed. 

Sic  subscribitur,     William  PATnnsoN. 

Coi.iN  Mackenzie 


be  guilty  of  any  crimes  there,  not  having  been 
tor  several  years  there,  but  passingly. 

Accordingly)  I  was  sent  to  Scotland  in  his 
majesty's  Kitchin  Yancht,  with  several  other 
worthy  gentlemen  of  my  country,  and  was 
with  them  committed  to  the  TolbcMith  of  Edin- 
burgh, where  I  was  close  prisoner  for  several 
months. 

During  that  time  1  was  only  once  ejcamined, 
as  far  as  I  remember ;  but  some  time  afler,  we 
had  the  favour  of  open  prison,  till  some  of  our 
great  men,  who  were  gone  in  that  inter\a1  to 
court,  returned  to  Scotland,  and  popish  counsels 
then  prevailing  there,  we  were  all  of  us  shut 
up  close  prisoners  again. 

And  Mr.  William  S|>eDre,  a  fuitlifnl  friend 
and  servant  (tf  the  earl  of  Argyle's,  was  uitched 
u|M)n  to  be  examined  first ;  and  upon  refusal  to 
give  satisfaction  to  what  was  proposed  to  him, 
as  to  the  decyphcring  of  some  letters  of  the 
earl  of  Argyle,  he  was  put  to  severe  tortures, 
one  afler  another,  in  the  thumbkins,  kept  wak- 
ing for  se\eral  nights  and  days,  and  the  boots. 

At  last,  finding,  as  he  judged,  no  great  matter 
if  he  should  decypher  tlie  letters,  and  that  do 
great  prejudice  would  arise,  as  he  imagined,  to 
the  earl  of  Argyle,  or  his  friends,  from  his 
doing  so,  he  was  prevailed  on  to  decypher 
them ;  btit  unhappily  for  me,  there  being  se- 
vcral  names  of  tne  cypher  mentioned  in  that 
letter,  some  of  which  I  was  e.\pre5sed  by, 
which  he  did  not  know,  but  the  earl  of  Melford, 
who  was  in  the  government,  knew  them,  from 
the  cypher  above  mentioned,  wherein  were  se- 
vcmrnames  writ  by  my  own  hand. 

l-pon  this  decvphermg,  I  was  oi^ered  that 
very  evening  tolbe  put  into  the  irons,  in  which 
I  continued  for  three  weeks.  In  which  time 
the  earl  of  ]\U'!:bi-d  came  to  me,  and  earnestly 
dcilt  with  me  to  confess  what  I  knew  in  that 
matter,  and  offered  me  conditions  that  many  in 
my  circuni stances  would  have  thought  very 
grcnt,  pnrtlcularly  two.  That  I  should  not  be 
pbligcd,  after  a  month  or  five  weeks  time,  to 
answer  any  questions  that  should  be  proposed 
about  that  aflair,  except  what  I  should  be  my- 
self pleased  to  say  about  it ;  and  that  nothing 
that  I  said  should  be  brought  directly  or  indi- 
rectly against  any  man  in  trial  that  I  should 
mention. 

I  do  acknowledge  these  oonditiqns  were  stag- 
gering to  me,  conskiering  that  I  oolild  not  well 
get  how  I  ihould  be  aUe  to  gu  through  a  pqd- 


The  DEPOsmoN  of  Mr.  William  Carstares, 
when  be  was  examined  before  the  lonb  of 
Secret  Committee,  given  in  by  him,  and 
renewetl  upon  Oath,  upon  the  22d  of  De- 
cember, 1684,  in  presence  of  the  Lords  of 
His  Majesty's  Privy  Council. 

RpiNDtRGii-CASTLC,  September  8, 1634. 

Mr.  William  Carttarct  being  examined  upon 
oath,  confbnn  to  the  condescension  given  in 
by  him,  and  on  the  terms  ihen^  mentioned  ; 
depons,  That  about  November,  or  December, 
1682,  James  Steuart,  brother  to  the  laird  of 

stant  torture  dnring  my  life ;  however,  I  did 
resolve  through  divine  assistance  to  adventnre 
upon  the  torture,  rejecthig  at  that  time  the  con- 
ditions which  Melford  had  difficultly  obtained 
for  me  from  the  privy  council.     . 

My  reasons  were,  because  I  imagined,  if  I 
could  once  endure  so  severe  torture,  either  the 
lords  of  the  council  would  have  some  regard  to 
my  character,  and  not  put  me  further  to  torture, 
or  winit  I  suffered  miglit  throw  me  into  a  fever, 
and  so  1  might  be  carried  off  the  world ;  for  I 
can  declare,  that  death,  either  by  a  sentence  or 
any  other  violence,  wherein  my  own  hand  was 
not  concerned,  would  have  been  welcome  to  me* 

I  was  brought  befure  the  privy  council  in 
England,  and  some  depositions  of  major  Hdma 
and  Mr.  iShephcrd  were  read  against  me ;  but 
neither  of  them  was  ever  confronted  with  me, 
though  one  of  them  had  been  so  witli  seme  of 
our  countrymen  upon  that  occasion.  When  1 
came  to  Scotland  in  company  with  several 
other  worthy  geittlcmen  of  my  country,  and 
wa.s  committed,  as  I  said  above,  prisoner  to  the 
Tolbooth  of  Edinbuivb,  1  was  at  hist  brought 
out  about  noon  to  the  council,  about  a  fort- 
night or  three  weeks  after  Mr.  Speoce's  decy- 
phering  the  letters,  and  told  by  the  lords  of 
privy  council,  that  I  must  cithor  answer  npoo 
oath  such  questions  as  they  gave  me,  or  go  to 
torture  while  1  breathed. 

And  indeed  chancellor  Pertli  had  told  me  » 
few  days  before,  that  1  had  refused  so  many 
singular  favours  that  had  been  offered  to  me 
beyond  any  prisoner,  that  before  God  I  ibould 
be  tortured*,  and  never  a  joint  of  Die  lefl  whole. 

When  I  was  called  in  before  the  council,  th* 
dechirations  of  major  Holms  and  Mr.  Shepherd 
were  read  against  me.  I  told  them,  that  I 
could  say  nothing  to  them,  because  I  had 
never  been  confronted  witli  them,  which  was  a 
plain  evidence  that  they  had  said  things  against 
me,  which  they  would  not  have  had  the  conti- 
dencc  to  have* assert^  had  I  been  present; 
but  that  was  over-ruled. 

Then  I  was  uiged  to  answer  upon  oath  the 
questions  that  should  be  pro^wsed  to  nie.  I 
told  them,  I  would  not  do  that  in  matters  which 
were  lookeil  upon  as  criminal.  They  told  me, 
that  it  should  be  iiresently  enacted,  that  nothing 
that  I  said  should  ever  militate  against  me,  noi 
shouM  they  enquire  whether  what  I  answered 
were  true  or  false.  1  said,  it  was  a  bad  pre- 
cedent, and  I  was  not  willing  to  begin  it. 
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liioiif  V  Ofuild  hi*  |M-«icuu'«l  tri'iii    l\ii£fluti'{.  itint 
S'liiirtbiiii;  of   iin|M»naiir«;   rfiiA(ht  U*   doiic  iii 

TtiiMi  I  u»is  uski'l.  w-l.ut  r".iM>im  I  \uv\  \\\\\ 
fj  «il.i  ui'l  »<it  Im' tviiiiittl.  I  .i.isucifd.  1  ili'l 
hiiiiiMv  j'ltltfc  tlcit  I  KiiiM  not  h-  anv\»ii>y 
chcil  then*,  tiir  x\v.  order.  b\  wliu'li  1  was  m-iiC 
tluwo  tu  Sci>tlan<l,  uas  cxpri'ss.  that  I  sIkhiM 
)h'  tried  tur  *  imiiiics  fHnnniiiu*  i  fcjrmust  th«.'  :;o- 
\eniiiMfUt  in  llial  kinifiloiii ;'  urn  I  1  dfsirvil  to 
know  it'  n)\  lord  ;id%oriU>  bad  any  thine  to 
cli:tr«;<'  Hie  \s illi  ot  lliRt  naturi'  He  di'dared,  he 
liail  rtot ;  but  that  now  1  m.h  in  Si'inlaml,  niid  it' 
I  had  bivnifuiity  ot'nuitri\inv[  aj^'dinst  his  nia- 
jt^ty's  fifoveruuient  at  C*<MMlHnlinopb',  i  nii;rht 


l^ne,  tiH'ioh.trit  in  Luiiduu,  of:  but  lielareli*:- 
oiruld  do  ii,  he  wntte  \o  Mr.  Hieuart  abo^t- 


No«v  as  til  liie  uhole  %\\'  this  unplea^^ut 
sul»j«i*t.  I  do  tt«*t'iaiv,  that  thin  afi'air  Is  »•.• 
tar  as  1  v«a*i  rt>ui*enied  in  it  as  to  aii^  c<ji*' 
siihattous»  no  t'nithcr  than  to  diai«  oursc  as  \a 
Mhat  iiiiiiht  lie  |»i'o|HT  tobrdtnie  for  siiCaRin; 
oil!  r«'li«rion  and  lilK>rty,  fn»ni  tlie  ilati<ren  tb.£i 
they  Were  then  in,  \«iihoiit  any  desis^ii  a^rain^i 
the  n>}:il  (M^rsens  of  ih(>  kin«f  and  \\is  bnuher. 
or  thf  i^'u^iTnuient  by  iiioiiarehy  ;  and  thki 
*>otiit>  thiii^  wast  done  amon*^  tl>e*Hcoia,  as  t'* 
the  sendinr^  do^in  a  ^entU'iiian  to  di!iCoune 
upon  that  head,  with  iHiiiU' ftthem  here. 
be  tned  tor  it.  I  (ohi  theui  1  t)iou<rht  it  was  i  I  should  be  y^wMy  of  the  mimt  hArrid  in- 
true,  but  that  the  crimes  I  was  at'etiMii  of'.  |  .|  list  ire,  it' I  should  aiVii*ie  any  uf  the  wortbv 
were  Mid  til  lie  enni  nutted  in  Kn&fland,  ulit-ri-  :  otutleinen  (d*  my  fount  r\  thai'wiT^  my  Mlim'- 
his  niajt^ty^s  laws  \»ere  (iiiiatiy  in  tbnv  lo.*  I  prisoners,  or  any  td'  tht!  Knvrlish  diksctttioi: 
tbe  seeurilv  of  his  i^^ernmeuL  «ks  tbev  weri'  ininisters,  of  having;  the  least  knowlf*ii:*«  of,  ui 
in  ScMiClaiid,  which  at  1  onstantinoide  \\\v\  j  t'omvrn  i:i  the  alKuninahle  assasaitaation  of  tlu 
wei'e  DoC.  :  km^- or  bis  bn»th«er:  for  I  did  then,   aa  I  ik* 

lint  tbiii  was  u\erridt>d.  and  \**\  this  ««as  a  '  uou,  abhor  siirh  prartices,  nor  caii  1  to  tlm 
notorious  ami  unjust  breach  ot  tlu  Km  uf  the  '  hour  tt  II  ivally  vihat  uas  in  that  matter  tb^t 
Ilalieak  Coqms  uet.  v»hu:h  w;ts  nude  e\|ir«  ssly  '•  riiakfs  sueh  a  noise ;  for  notbiiivT  in  my  mauntd 
for  the  security  of  tlte  liberty  of  Si'ots  ami  ih'|it>sita»ns  that  are  {uaitcd,  hiith  any  rrii^ard 
Irish  men.  .  to  uin  thiiiir  of  that  naiuiv,  u3M*ept  aa  to  wu4i 

Then  they  asked  trie,  if  I  bail  an\  further  to  ^  Mr.  f^ci^russon  and  Mr.  Khe|il)oi'd  did  say,  I«t 
ofler  a{ijajn%t  beitit;  tortured.  1  told  them,  tiiat  I  uhieh  ihcy  tiioiu*  are  to  h*  aiiKwerahle;  mod  1 
1  did  not  pretend  to  any  skill  in  hiw,  but  that  1  \  musialso  say,  that  >lr.  hheplierd  tlid  own  bis 
was  informed,  that  *  semiplena  prol>atio'  Mas  :  abhorrtnce  of  such  pructlcrs. 
necessary  in  order  to  torture,  wtiieh  was  nut  |  And  now,  hrothor,  1  shall  con«:hicle  what  I 
inmy  e;u(e;  finrneitliertbedeiHisition^iOt'thi'se  •  haietosity  upon  tlii<  subject,  with  the  en-at 
at  lAindon,  nor  what  v^as  said  in  my  lord  .4r-  i  injustice  1  met  with  m  lieing  sent  to  ScotlADd. 
lC\le*s  letters,  did  amount  to  any  such  thins^.  j  in  o|hu  violation  of  ihc  plain  law  of  Ilalieas 
They  told  me.  presumptions  were  eiioii{(h  to  .  Coipus,  wliich  wasonU  dosii;ncd  oinakcw:i} 
^f^arrant  torture.  '  tor  my  tontirf ;  and  the  iiotoriotvv  breach  <il 

Then  they  asked  me  ao^ain,  if  I  had  a!i\  the  pui>lu*  laiih.as  to  tlie  conditions  that  I  had. 
fbin|jr  further  to  sa\  whv  i  should  not  be  '  by  which  n )  |hm*s<hi  uii.s  dir«'ctly  or  indirectiy 
hrou&i^ht  to  torture,  i  told  them,  1  had  oiil\  ;  to  be  mentioned  in  an\  trial  as  to  that  maiUT. 
an  humble  petition  to  them,  that  1  mif^ht  meet  ;  uur  any  thin*;  in  my  ilciNtsition^i  was  to  Itc  a*)- 
i^ith  no  ifieater  severity  in  my  own  country,  j  duced  Uj^ainst  aii\  per.M»ii,  which  condition  wm 
than  the  laws  of  that  in  which  the  erinies'i  ,  opfii)\  \io|:U4*d,  and  this  is  aeknowlcilged  ¥> 
a'li  accusv.*d  of  are  said  to  be  committed,  do  >  have  luvn  so  by  the  lati*  «-arl  (*{  fniiiiarty  un- 
;ii)o\%  of.  '  dcr  his  hand.  a>  is  to  In-  tojiid  .imoii^  the  lie- 

Vt'iiT  this  communing;  the  kio^*:s  smith  was  .  cords  o}'  l\i.-K.«n.i*-.t. 
called  in,  to  biin^  m  a  new  iustriiiuent  to  u»r-  !       1  wa>  ii.uited  eaiiuisiiy  ur^^iMt  to  oblifire  tlie 
turi:  by  the  thiimbkms.  that  hail  never  bivn  {  then  ki?i;X  so  tar,  as;o  appear aiid  amwer  some 
tisc-d  rnfforc.    Tor  whertnis  the  tormcr  was  only     4|i!e.stion.*  inlWe  thf  judofs  wh«ni  thev   acre 
to  siTfw  on  tuo  pieces  of  iron  aboTe  and  l'.i-loi»     set,  a:id  that  lo  })«»r:on  sho.  id  b^  coiifroiiti'd 
with   tinifcr  and  thumb,  these  vi en*  maJe  lo  ,'  with  iiie.     Toubic*.  1  ri'}.lied,  that  thesa^iitj; 
|uni  about  the  Hcreu  with  the  whole  baiiii.         •  any  tbiti:;  btTore  .i<!d.;:ts  when  sitting,  int«;^ht 
.4nti  under  this  torture  I  continued  near  an     be  of  .some  e>>nst-iiuence,  and  throu^i  iioA'* 
hour  and  an  hair     In  the  mean  time  the  tor-  \  strtn«:tli  1  woubl  rather  uni'.erGro  many  dealbs 
turintf  by  the  boot  wai*  tritnt.  but  the  hani^inan  .  than  acciis'j  any  of  th;  sc  w<.*th\  |>ersolis. 
bviiiir  n«-wlv  cune  on,  because  the  former  was         I  cann  »t  !uil  ais->  ac.niaiut  \ou,  that  1  tbitik 
in  prison  lor  sonie  crime,  he  had  no  skill,  and     it  was  a  liardship  put  iipDn  me,  to  print  mv 
Ch(  ret'ore  it  was  put  (dVtill  the  next  day.  '  t:e{M»xitioiis  a.s  thev  .stoml.  because  they  ^^re 

I  do  acsiiowledtee  I  was  much  atraid  I  \  vrry  I juu-,  since  simple  unKwer»  to  the  c|iies- 
should  lU't  have  been  able  to  iifn  throu-^h  with  '  tions  are  oidy  .^'t  do.  n,  and  neither  the  qoet- 
that  «(*eiU'  of  toftnrc  :  and  if  I  had  imh.  I  was  '•  tion  that  •;;ave  a  list*  to  the  answen?,  nor  the 
misi«rablc,  tor  i  should  ha\e  iK-cn  brcti^ht  to  just  t\t*'iiuati<ius  as  !•>  persons  and  things 
speak  a^aiiist  iVi-ry  man  they  h.id  iiieiiii.uitd.  whicli  1  tfiive  in  my  atiswcrs.  Which  had 
but  Gthl  ordered  it  ki:idly  otherwise,  and  tiu*  the\  Uvn  published,  it  wtiubl  ha%e  lieeii  fouful 
7if  \t  Jay  I  had  ooditionsotTered  to  me  afrt^h.  .  I'riu'n  what  i  said,  that  there ootikl  be  no  a-aauii 
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•smed,  tolnatr  fhMnhlin,  if  lieniight  doit;  '  thecontenUofitlo  eoidf  iienuns  in  Eii^hml; 
knd  Mr.  Stt*iian  havLag' oontented,  liecommii-  but  did  at  tliatlimcnamcnutNMls',  ni  tht'dr|io- 
DMkt  (be  sail!  iMtar  t«  Mr.  Shp|>(ierd,  who  |  afnt  think* :  aoiDetimplhercaflcrMr.  Sbephi-ri) 
\M  fha  4qi0D«tit  th«  he  would  communicHi  i  told  iho  depouent,  that  he  liail  cininlutiiiiit 


gitcn  ytbj  that  alTkir  ihould  have  been  pro- 
tecnted  with  h  mtlch  cruelty  and  i  iuleuce. 

And  harinf  had  •  liberty  rniin  the  Inrdi  of 
««>UDcil  to  go  abroad,  bnt  was  eiijuiDed  lo  wait 
wgfm  the  ncmaries  at  Loadon,  upon  wliich  1 
loM  winie  of  our  lord*,  tfaat  I  nai  afraid  that 
ni^t  hare  *ery  ill  cooicoitences,  tor  it'  X 
•boald  be  bn>U{[1it  befure  Ibe  iaog,  I  would  &ay 
the  aarae  thingH  to  hinv  in  the  extcnnatinn  of 
that  aSiir,  which  1  had  said  to  them,  w  liich 
«aidd  not  juitify  the  nielhmls  that  bad  tHseti 
taken  in  prowculing'  the  nnhiUty. 

But  when  1  came  to  LoudoD,  and  had  waited 
npnn  inj  lord  Melford  aad  told  him  this,  he 
CMd  me,  the  Icf  i  the  kin);  beard  of  inn  or  aaw 
me,  it  wanld  be  the  better ;  and  that  therefore 
It  ■■•  hi«  adTiee  to  me  to  go  abroad  and  lire 
quietly,  and  otTered  me  a  past,  wliich  I  ac- 
eepted,  and  I  accordingly  went  abroad. 

1  am,  jcc.  W.  CAtuTAlRa. 

"  Tbi«  Letter  aets  thi«  excelient  penon's 
OMeaod  iuflcnn(ra  in  a  due  light,  and  1  ant 
ody  aorry  that  he  had  not  tilne  aiul  leiiure  to 
volarge  upon  the  baae  manking  ol'  his  deposi- 
tiooa,  and  to  insert  the  ju!ti  extenuating  cirrum- 
Stancaa  he  waacnMut  to  gire  of  every  thiag; 
and  how  thcae  dcpnutions  were  prinhid  1  can- 
not say,  this  reTcrend  and  nndid  perann  de- 
clarea  dteoi  miserably  curtailed  and  maimed  ; 
•od  it  tceita  the  mauatfcrs  have  been  sensible 
of  tbia,  and  thfrerore  Ihi'y  have  nol  insert  them 
in  the  Regi.itera,  but  there  is  a  blunk  lur  ihein 
of  two  pages. 

"  I  come  now  to  give  what  I  mert  with  in 
the  council-rei'nrds,  with  retatinn  to  thh  eX' 
ttaonliiKiry  person,  and  I  shall  likeivise  inter- 
mix some  thingit  Irnm  other  aiitheniia  duru- 
mrnts  licfore  mc,  which  will  in  noine  measure 
kelp  to  make  up  whntia  wanting  in  his  printed 

"  Mr.  Carslair*  is  not  named  in  the  Itegis- . 
ten  flf  Coiiacit,  alter  his  coining  down,  til] 
JSeiitember  i,  and  it  seems,  from  August  IPlh, 
lo  tbi*  day  he  had  lien  in 'the  irons ;  and  now 
the  couacil,  acconliug  to  the  ciiani?e!1or'« 
Ibreattui^  in   prirate,  come  to  pass  *"  ■"•  ■" 


lureauui^  in   pnTate,  come 
the  foraioon  Sederunt,  the  t 

Act  m 


ir  whcrcHrf'  fol- 


t  Mr.  tTn.LUM  CARSTints's  Torture, 
Edinburgh,  ^<cpl.  5,  1004. 
■  It  appearing  that  Itlr.  William  Carstair^  is 
'  concerned  in  the  late  conspiracy,  and  there 

*  being  pregnant  presu millions  of  his  knnw' 

*  ledge  of  thU  atrocious  viliany,  lo  the  effect 

*  that  the  whole  plot  may  be  known,  and  the 

*  truth  expUcHted ;  and  hsTing  called  the  soid 

*  sir.  Williani  Carstairs,  he  would  not  answer 

*  and  depone  tbcrcADenl,  albeit  it  wasalluHed 
■  bjr  the  «drocat«,  that  wbat  he  declared  or 
*dqpoiMddtouldiwtii)UiUteagwuthiiB.  The 
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'  lord*  of  his  niajesly's  priry  council  consider- 
'  infr,  that  thereby  he  reitders  himiHf  vaatt 
'  «iispe<.1,  dn  ordain  thai  Mr.  William  Carstnint 
<  be  qupstioned  in  toriuiv  Uiia  alWrnoon,  upoii 
'  the  questions  agreed  vpuu  in  111*  couneij, 
'  and  apprant  one  of  the  bailies  uf  Bdinburgh 
'  to  be  present,  and  the  executioner.' 
Follow  Ihc  iNTtRRouATiiniEs  to  bc  put  to  tite 
saiil  Mr.  William  Camtaus.  nliich  were 
read  in    council,  and  appiDvcu  of  by  a« 


'  1.   W'ho   were  the  pertoni,  where,  hi9 

■  U|^H>n  what  occasion,  that  did  first  acfinaiot  you 

■  with  this  couitpii'avy  or  aawriation. 

'  2.  What  persuus'in  Scotland  or  Kni,rland  do 
'  you  Icnow  lo  have  been  concerned  in  the  bud 
'  conspiraey. 

'3.  Who  were  the  great  managers,  or  agi- 
'latorsof  this  intended  iiiKurreclion. 

■  4.  Who  wastocoDlributc  the  money  to  b« 
>  trammiittcd  to  Argyle,  tu  buy  arms. 

'  5.  Whero  were  they  lo  begin  the  intvrree- 
'  lion,  and  whom  did  ttiey  look  upon  oa  most 
'  friendly  lo  their  cause  in  the  kin^om'  of 


'  6.  How  long  luTe  von  been  acqaaiot  with 
'  Mr.  FiTi;ussuu,  and  how  uli  have  you  been 
'  in  company  with  liim,  air  John  Munn,  sir 
'  John  Coclimn,  commissary  Monro,  Baily  of 
'  JervLswiHKl,  and  the  two  lairds  uf.Ceinuck, 
'  irqfethL-f,  and  who  other  Scots  or  Englikh  used 
'  to  meet  wilh  you. 

'  7.  What  was  the  carriajre,  or  accesalrm  to 
'  this  conspiracy,  or  any  part  of  ll,  of  B^iily  of 
'  JcrvixtvoiHl,  tile  two  C'esnoAs,  comniisiarj 
'  Monro,  or  any  other  SrLitsnieii. 

■  B.  Was  the  ten  thousand  pounds,  or  any 
'  part  of  it  rctnillcd  to  At^.vle,  or  itas  there  auy 
'  arm«  lH>ii<;lit  or  bargaiue<l  Ibr. 

'  9.  Whul  place  in  Scotland  did  .Irgi'lcinlctid 
'  to  land  in.  and  make  a  descent. 

'  1(1.  What  rorrespnndence  did  Argyle  kn-p 
'  wilh  any  tn  .Scotland. 

'II.  "n'hat  ronccm  in  this  wmf^rary 
'  hod  the  carl  of  Iioirdpn,  tholon)  Kt;iir,  the 
'  lord  Mdvil,  and  sir  John  Cochran. 

'  IS.  .Vtyourtastlicing  in  IMhnd 'lid  v.ni 
'  iiul  SFC  or  imderstand  thai  .Atijjlc  c,.iitii--.l 
'01'  I'll rri.-^ pond td  wilh  l.iiuJoii,'  Stair,  am) 
'MeSil,  a.sliku«i«M>ithll.«  i:n§lL-:h  i-.i'-pi- 
'  rators  who  had  iled  lo  llidl.ind,  p^irticuiurly 
'  widi  the  lonl  Gray,  sir  Thomas  Armitr,-)ug, 
'  Mr.  Feruusson,  or  Mr.  Vane. 

'  13.  Whal  letters  were  those  which  Holms 
'  depones  he  slicii'cd  you  iitim  Ar^lc,  and 
'  what  was  the  contents  and  drsign  of  them. 

'  14.  Whal  was  the  contents  of  tha  lettar 
'  you  carried  to  AM[yle  from  Holms,  by  order 
'  aod  direction  of  the  fluke  of  Monmonlh,  aud 
'  lord  Russd,  and  what  measage  wo"  it  you  ■ 
■  carried  to  Argyla  Item  Moa»oiitli  aod  Bus- 

2Y 
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tlie  coDlcnts  of  the  letter  4lH>reii;ir.i«^l  to  co- 
loiurl  Siduey,  and  thai  coiuiul  UauiLis  was 
present;  and  told  the  dupomiit,  that  lolond 
oidney  was,aierse  troai  rui|ilo\iu;;  the  late 

*  tel ;  ol'tbis  letter  yoii  in.i\  particiiUrly  n>- 
'  member,  it  bein;(  aliout  a  mouth  bi-iutv  major 

*  Holms  was  taken. 

*  15.  ^Vhat  |)«i-i»ns  of  cunsitlerntiou  uere 

*  (hey,  who,  as  you  told  major  IIoIuin,  had  pro- 

*  poaed  to  raike  at  tiist  thirty  thounaiid  itouiids, 

*  and  &ome  oUicr  sum,  and  at  la^it  aj^ret-d  to  re- 

*  mit  ten  thousand  [lounda  to  An^^le,  or  some 

*  lum  or  other. 

*  16.  What  mes5a|je«  were  those  you  came 

*  w>  ot\  upon  from  Jcrviswood  to  ina^r  Holms 

*  and  Mr.  Shepherd,  aneut  tliat  money  to  be  re- 

*  mittedto  Ai^\le. 

M7.  Did  you  not  see  Mr.  Spence,  alias 
'  Butler,  wuhmg  on  Ar^yle,  at  your  last  being 

*  in  Holland  with  him. 

*  18.  Are  you  acquaint  with  Mr.  Lenziensoo 

*  Gore  of  Kentordcn,  where  you  was  appre- 

*  bended  at  Mr.  Cartriiie's  house,  uuder  the 

*  name  of  Swan,  and  if  he  be  conceme<l  in  thiK 
'  conspirac'V. 

*  19.  uTiat  do  YOU  know  of  Aaron  Smith's 
'  being'  sent  ddwn  to  Scotlaiid,  and  to  w  horn  he 

*  VMS  dircH^icd. 

*  SO.  What  do  you  know   of  any  of  your 

*  rouiitr^'men's   transactions     with    tlie    late 

*  ShallsGury,  oolopel  Sidmy,  or  with  the  duke 
**  of  Monmouth. 

**  In  theaOemoonof  thegameday,8eptember 
tt  the  council  called  and  interrogated  mr.  Car- 
■tairs,  *  If  he  would  now  answer  the  queries 
upon  oath  iut^nuoiisly.  He  still  shmuied  so 
to  do,  albeit  the  advocate  declared  what  the 
said  Mr.  Carstairs  de|K)ned  should  not  mili- 
tate or  operate  against  him  in  any  manner 
of  way,  whcreunto  the  council  assented.  Tlie 
coubcd  called  for  one  of  the  bailies  of  £din- 
bui^h  ;  and  the  executioner  witli  the  engines 
of  torture  being  present,  the  lord  chancellor 
commanded  the  bailie  to  cause  the  executioner 
to  put  liim  in  the  toiture,  by  apph  ing  the 
thumb-screw  to  him,  whicii  l>eiug  done,  and 
he  ha\  Ing  for  the  space  of  an  hour  continued 
in  th*!  r.jrony  of  toilun*,  the  screw  being  by 
space  and  space  .s(r?lehcd  until  he  appiWed 
near  to  faint;  iiitd  b4:ii)«;,-  still  ol»sliii:tto  and 
ivfructory  to  depom  ..  tliv  lords  thought  fit  to 
ease  him  of  llie  lo:  l  lii  u  tvv  that  time,  but  rcr- 
lifted  him  thai  to  laorrou  at  nine  ef  iho  eloek, 
hi:  woiild  lie  tortured  by  the  bouts  if  he  n- 
maiiicd  obstinate. 

"  September  6.''  *  The  lord  trea«Mrer- de- 
pute, appointed  to  confer  \«ith  Mr.  William 
Cui-stairs  for  bringing  him  to  nu  ingenous 
confession,  upon  the  iuterrogntoricK  \  estenlay 
put  to  him  m  torture,  reports,  tb -it  he  wiis 
content  to  dejioue  thereupon,  and  b?  inge- 
nuoiLs  U|K)n  the  terms  mentioned  in  a  iKincr 
exhibited  by  the loni  treasurer- d<>pulc.  Which 
jmper  being  read  and  considered,  was  unani- 
mously voted,  and  an  aei  made  thereuiion, 
and  thu  lord  treasurer  depute  \V3&  authorized 


eail  of  Anryle,  or  meddiing  mitb  ban,  jwlciog 
him  a  man  luo  much  affeded  to  the  royal  fa- 
mily, aiid  iuclioed  to  the  present  church  go- 
lernuicnt ;  >ei  Mr.  Shepherd  being  put  upou 

^  to  {r'lxc  his  w(»rd  of  honour  to  BIr.  Carstairiy 
^  for  {leifurmini;  of  the  couocirs  port  of  ifacN 

*  articles  contained  in  the  paper  relating  to 

*  them,  he  always  |>crformiog  his  part ;  mod 

*  he  is  ordered  ti»  the  castle,  and  noue  ar« 
'  IK-rmitti'd  to  speak  or  converMS  with  liiuiy  and 

{  *  |iarticularly  Mr.  William  Spence  is  uoi  to  bt 
;  *  biitfere<l  to  btxt  him.     And  a  vhinirgeoo  i»  al- 

*  lowed  him  in  order  to  his  cure.' 
**  .\ll  1  meet  witli  in  the  council-books  fur- 
ther upon  the  subject,  is,  Mrs.  WilUam  Spenoe 
and  Carstairs  are,  Sefitember  13,  remorevl  !• 
Dunbarton  castle,  and  allowed  liberty  wHhia 
the  walls.  And  September  oO,  31r.  Carataiia 
is  ordered  from  Dunbarton  to  .Miihny  casdc^ 
and  to  beat  large  witliia  thi  uallsof  u.  And 
immediatel\  utier  th'iH,  upon  the  foot  of  tha 
{Kige  ;ti;/«)f  this  vol unu',  there  is  a  |>apcr 
^tinned  to  the  leaf,  upon  which  is  writ  as  tol« 
lows.**     *  The  lonl  Lundin,  secretary  of  >>:ite, 

*  as  eotnniissionn'.*'  in   liie  act  al»ove,  did  seu*! 

*  in  the  undorwntten  ccrtifieati*  to  the  ciiTkaof 

*  council,  (lateil  at  llnrntoun  October  1,  1684| 
'  the  leuor  w  hfn«f  fullowA.  Whereas  his  oia- 
^jesty's  honourable  privy  counnl  anthoriaed 
'  me,  upon  the  temis  mentioned  in  theforrgobig 

*  act,  to  be  fulfilled  by  Mr.  Carstairs,  to  nro« 
'  roise  upon  my  word  of  honour,  to  procure  nim 

*  the  conditions  and  indemnity  therein  men* 

*  lioned ;  and  tliese  are  then*fore  to  testifv  to 
'  all  concemeil,  that  the  said  Mr.  Canrtaiia 
'  hath  fulfilled  his  |>art,  by  answering  upon  oath 
'  all  questions  pn)|)oned  to  him  pr^eding  thii 

*  day-  lu  witness  thereof  these  presents  art 
'  subscribed.  Hrummukd. 

'  In  obedience  to  which  act  and  certificate^ 
'  the  clerks  of  coimcil  dili^ercd  to  the  said  Mr. 
*•  Wm.  Carstairs  the  act  of  council,  of  the  date  of 

*  the  Mxth  of  Septerulicr.' 
'*  And  then  in  the  register  there  follows  a 

blank  for  two  pgos  in  folio.  V*  bother  this  was 
left  to  lie  fdled  up  with  the  dt^Msition  of  tha 
reverend  Itlr.  Carstairs,  and  its  lieing  priiited 
in  so  lame  and  maimed  a  manner  prevented  iti 
bein;;  Ijlleil  up,  or,  ;i1ur  it  was  printed  iu  so  un* 
fair  d  niuiM*  r,  lli'it  they  were  ashamed  to  in- 
sert iu  thv;  rci^iiU  rs  a  just  copy  of  his  deposi- 
tion, with  the  e:rcu!n\ta!tcr3  and  exCenualionf 
h"  ga\e  njinn  oljIi,  or  \v!»at  tnf»  neeasion  wa% 
I  c:tnn:jt  d-  Icrniiiii  ;  hut  thus  it  stands  in  tlia 
coanciUbooks,  and  1  iiiiJi»o  more  with  relatioq 
to  him. 

*<  I'liat  I  may  give  the  reader  all  I  have  far- 
ther concrniing  with  Mr.  C^ar^taira,  I  shall  add 
an  aecount  given  by  himself  in  a  letter  to  hit 
i'ricutbi  at  the  time  of  his  dci>csitions,  for  pre- 
venting, as  he  tells  them,  of  lying  as|iersiona 
upon  himself,  and  Kitisfying  tliem  as  to  hit 
coudun  in  this  matter. 

**  The  reafler  will  ol>serve,  that  the  rotincil, 
in  their  act  t*f  the  M\th  of  September,  deal  not 
so  fairly  ks  to  insect  tlic  paper  of  couditiouk 


it  by  the  deponent,  itill  miped,  that  one  might 
he  sent  to  the  eari  of  Argyle;  bnt,  as  Mr. 
Sbepberd  told  him,  he  was  suspected  open  the 
aoGOont  of  his  mrging  so  much  ;  )ret  after- 

1 

affieed  to  by  their  dele^te  and  Mr.  Carstairs, 
which  they  ooght  -ib  justice  to  hare  done, 
seeing  these  conditions  were  so  unanimously 
npproven  :  and,  as  I  hinted  before,  they  record 
nothing  of  what  passed  at  his  examination, 
Septembers. 

**  It  is  the  more  necessary  I  insert  the  con- 
ditioas  Mr.  Carstairs  obtained  before  he  wonid 
give  his  declaration  upon  oath,  as  to  the  inter- 
rogmtories  abore  named.  In  his  present  cir- 
cumstances, and  after  he  had  gone  through 
the  tofftore,  he  essayed  to  get  the  best  oondi- 
tioos  possible,  that  any  tbmg  he  should  say 
tbould  do  no  harm  to  otners,  and  by  bk  candor, 
precaution  and  prudence,  he  obteined  from  the 
necrstary  the  following  Conditions,  which  were 
wned  by  them  both,  and,  upon  the  public  faith 
of  the  kmgdom  ple<fa|red  in  them,  he  prefafled 
with  himself  to  give  his  deposition. 


CoNDmoNS  Mr.  Cabstairs   bad,   Edinburgh 
Castle,  1684,  under  the  Secretary's  hand. 

*  That  Mr.  Carstairs  ansf^er  all  interroga- 

*  toriea  that  shall  be  put  to  him,  betwixt  and  the 
'  first  of  October  next,  upou  his  great  oath. 

*  The  which  being  done,  he  shall  have  his 

*  BN^^y's  foQ  pardon  and  remission,  for  liis 

*  lifb,  Imab,  fortune,  estate,  and  fame. 

*  That  he  shall  never  be  brought  as  witness 

*  jfgwuat  any  person  or  judicatory,  directly  or 

*  indhfectly,  for  any  thing  contained  in  bis  an- 
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waids  be  pressod,  without  the  deponent^s 
knowledge,  that  rtie  deponent  being  to  go  to 
Holland,  however  might  have  some  eommis* 
sion  to  the  earl  of  Argyle;  which  he  having 

maimed,  and  unfair,  as  we  have  seen  Mr.  Car- 
stairs decbiring,  and  therefore  I  sliall  not  re- 
print them  again ;  they  are  in  every  body't 
tiand,  and  have  been  too  of^  printed  already. 
*'  It  was  yet  a  great  deal  worse  iu  the  advo- 
cate, to  adduce  the  printed  copy  as  an  admini* 
de  in  Jerviswood's  trial;  and  the  reason  he 

S>es  there  for  this,  is  but  mere  juggling,  thai 
oueh  it  was  capitulate,  he  (Sir.  Carstairs) 
should  not  be  adduced  as  a  witness,  yet  it  was 
agreed,  the  depositions  should  be  published.  If 
the  advocate  mean  any  amement  among  the 
council,  it  is  perfect  jaggung  ;  if  be  mean  an 
agreement  with  Mr.  Carstairs,,  that  worthy 
person,  while  alive,  still  disclaimed  this :  and 
we  see  it  is  far  from  being  in  the  condi- 
tions, but  rather  the  plain  contrary  ;  for  it  was 
a  poor  matter  to  Mr.  Carstairs,  not  personally 
to  be  adduced  as  vritness.  If  his  declarations 
emitted  were  to  militate  against  others,  he 
reckoned  be  was  made  a  witness;  a^d  tliis 
was  certainly  an  indirect  making  him  a  vrit- 
ness :  and  it  appears  most  evidently  from  Mr. 
Carstairs's  own  letter,  that  one  condition  offered 
him  was,  <  Tliat  nothing  he   said  should  be 

*  brouglit  directly  or  indirectly  against  any 

*  man  in  trial.'  And  when  he  was  solicited  to 
appear  before  the  judges,  his  answer  was,  *  Ha 

*  had  rather  undergo  many  deaths,  than  accuaa 
'  any  of  those  worthy  perMUs.'  So  that  opoa 
the  whole,  I  cannot  but  suspect  that  article  in  Jer- 
viswood's  printed  Trial,  where  Mr.  Carstairs'a 
depositions  are  said  to  be  renewed  upon  oath,  tha 
22nd  of  December,  inpre5«nce  of  his  majesty's 
privy  council,  as  being  directly  contrary  to  the 
second  and  third  conditions  granted  him.  I 
lind  nothing  of  it  in  the  council -registers." 

*'  Many  reports  were  spread,  and  lying  sto- 
ries'told,  as  if  Air.  Carstairs  should  have  spoken 
many  things  to  the  disadvantage  of  the  noble- 
men and  gentlemen  about  whom  he  was  inter- 
rogate ;  which,  with  wbal  fell  out  in  Jervis- 
wood's  trial,  grieved  him  exceeilingly,  and  ha 
wrote  a  letter  to  his  friends  about  this  time,* 
from  which  I  shall  give  a  few  more  hintSy 
passing  many  things  already  noticed,  and  with' 
them  end  my  account  of  this  worthy  person. 

«  He  testifies  his  abhorrence  of  any  design 
(  against  the  king  or  duke's  life  ;  that  all  his 

*  countrymen  with  whom  he  spake,  were  free 

*  of  any  design  against  the  king  or  govem- 

*  ment,  and  that  he  frequently  told  the  lords 

<  who  came  to  him,  this  whole  affair  upon- 
*•  which  he  was  questioned,  amounted  to  na 

<  more  than  talk,  without  so  much  as  anv 

<  formed  design,  and  even  talking  vras  mocb- 
«  broke  off,  before  the  discovery  of  the  pk)t^ 
« He  shewed  them  how  unwilling  he  was  to 
'  bring  any  man  to  trouble,  and  that  it  could 

*  not  but  be  very  grievous  to  him,  to  be  forced 

<  to  speak  of  any  who  had  trusted  him  as  a 

<  fticnd,  espaekJiy  whan  the  bosiness  wfw 


*  Aad  further.  That  the  said  Mr.  William 

*  Carstairs  shall  never  be  interrogate  in  torture; 

*  or  ovt  of  the  same,  concerning  any  thing 
'  preceduig  the  date  of  this  paper,  after  the 

*  day  abovementioned,  except  he  liimself  shall 

*  be  delateil  as  accessory,  and  that  accession  to 
'  be  after  the  date  of  tl)is,or  his  remission.' 

^  And  whereas  the  council,  upon  the  con- 

*  aiderations  aboveuamed,  bath,  oy  their  act 
*■  8^tember  6,  authorized  roe  to  give  my  word 

*  of  honour,  and  solemn  promise,  that  so  soon 

*  as  the  premises  are  fulfilled  by  Mr.  Carstairs, 
*■  I  shall  deliver  him  the  council 's  act  in  those 

*  things,  and  in  a  convenient  time  thereafter, 

*  not  exceeding  a   month,  his  majesty's  par- 

*  don,  in  ample  form,  above  exprest :  there- 

*  fore  I,  by  my  promise,  give  my  faith  to  Mr. 
'  Carstairs,  in  manner  al)ove  exprest,  time  and 

*  place  above  said.' 

'*  His  I>epoaition8,  without  his  knowledge, 
and  to  his  grief,  and  scarce  agreeable  to  these 
conditioos,  were,  in  a  few  hours  after  they 
ware  made,  printed  by  the  managers,  and  cry- 
ing in  the  streets  of  Edinburgh.  Mr.  Car- 
stain's  candor  was  sin^lar,  and  such  unfair 
dealing  never  entered  m  his  mind,  otherwise 
lie  would  have  taken  care  to  prevent  it,  if  con- 
ditioiM  would  have  bound  those  people,  as  in- 
daad  Aey  dkl  not. 

**  TMt  printed   Depositions    are   lame, 
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inrorniGd  llie  dEponrnt  tiT,  ilic  drpniiciit  Hd 
liiiD,  thtl  h«  [j  .  inut  '         '><-<  ri»'<1 

Lint  il'iliej-  wuM  icu-l  ^ui-.i.... ,  "hl- U\  mtxv- 

Auee  hiiii ;  but  tiMtliJnjj  of  ilii*  w«b  -lo'ii'   upon 

wbii'h  i1i«  <J«|Nmrnt  wrnl  tflvr,  witlimit  any 

miiiii  itaiun  I'rwm  Boy  I"idy,  m  Hulland,  nertr 

nwt'lin^  wilh   Jimn   fiuiiart   kbuve-ntiiKd 

be  wu  iiitnidiintl  l-i  (lie  rarl  of  Ar^l«.  with  ,     . 

vlii>m  li>' linri   tii>>i-rlii:tiireui<ii<er«l<l,  mil  dill   >  bM'tiuse  it 

\',:erc  rli<^ri-ii!'>r    iilial    liail    liiul    Wwut  )li 


■nir(r]i,  ua  tnaltrr  oflhe  jrieMoi  iiupnrtsc*. 
Tfae  mt-lknd  at' doing  ihii  om  iirnjiau.!  by  the 
ilcpniirni,  to  be  one  hour,  m  t)u-irhi .  tl\-s  lite 
rdietinir  «i'  ilio  tni^A. .  '.•■,:  lii-.-  ..irl  ■*■.!  i.™. 
rp|i»h  iIiIh  prfpnatioR,  ■■,  rfaugtroo*:  nai  ikat 
iIm  TMlk-s  would  Inll  ot  <  i>niei]upaee,  alicr  the 
work  nLruaii  Mai  done,      i  '~  ■  waaot 

ihe  d«|Hii^iiL  ^ <  ittie. 


tK'V  t-  iliu  ....>!  .  ^ 
i:l1>i-vti.lMr.Sti-i>n 


'■  ramp  to  aiiy  tH'arini^,  or  to  4faal  height  ii  to 

*  bv>  uiiy  »uy  |in-jiirlii-ul  lu  tlit-  giivtrnnienl. 

'  \s'  III   ihi-  iitiJFCtion    iDuk:  a;f!lin^t   liim, 
'That  lie  HriI  bi-in -M  putumlar    t\  (■■'*  i^""' 

*  t.>.%ii>iii,  liK  »ayi>.  tbat  could  mil  Ih^  cac«i>r<l, 

*  u  iuu.'rroir><(irtn  werr  nn  iMrticakr,  ami  he 
'U.rtn..iiili  V.\-  lm%c  hHiirir  ii'..i,-(-d.  Imw 
h>9.v<r  '  u.  im.illcdi  lie  mills, 'HiRl 
'lie  \v..:'  .  :  .1^  I"  uiy  lur.l  ItlfhII.  hU 


3^-; 


'fflTTll 


>:t  atiii.i 


■I  lait 


.    tll4l 


ri.cJ  ii 


'  liiiiiH  jilifiil  lie  liiLii-iFlt  u'iLi  \he  pi^raon,  who, 
'  witli  tlillinilly,  pii-vaikil  willi    tny  lord,  to 

■  co.i:c  tu  ttic  luLflin^T.  %A  tn  old  C'cmoek,  he 
'  luud,  bfi  nu  «  mini  si  caution*,  and  of  w> 

*  few  W'onh,  thiy  kih'w  not  trbu In  m.Jie  ut' 

*  him,  iliu  hit  sun  wax  murh  u|ioii  ih«  iw- 

*  leni^ ;  thiit  lie  had  nolliinj*  to  Hsy  ol'  the 
'  lonlNtiur.iuid  iLI lint  ibink lie tinduDy  know- 
*li-djli!iil'iliiii'  iiu'cliiicfx,  vul lliat  hehiuliicrer 
'  spii^t-  with  liiiii  upon  that  lit'Ul:  he  com- 
'  iiiPEiilfil  }\r.  S.iisrl  inii'li  t;>r  hia  peacralile 

*  Inupcr.  n'l'l  iicknqHk<l(rnl   lits  corTes|ioni1- 

'  That  liv  had  nrrfrconvFiiird  n'ilh  Ihp  duke 
'•of,)  tawMoth,  andwliat  wu  in  Holins'iidu- 

*  clantiiHi  wan  a  iniitakc  ;  aiid,  for  anv  ihmx 
'  lie  kiinr.  tlw  duke  rather  diaconnped  hs  cu- 

*  niiini:;i-il  ihe  ulTiir ;  that  Mr.  ('aiMlain  wiu 

*  iniiHt  a  alnuiuvr  lo  the  melh-ida  in  r«(ill,iiiil. 

*  at  111  lliin  iHLiiiH-vi,  and  could  give  no  account 
'  of  any  Tninulem  ragagt^  in  it.     He  rom- 

■  mcnitiil   l.aii^lMw  us  a  ponoti  tcrv  much 

*  for  nnxlcratu  nu  Bxiin^,  and  aiMrrw^ni;  the 

*  kinir  niunl  gi-iprann;*.     All  lliJ!)  and  "much 
!.  hCM]M,hcsi^fiedlothc  hirdi  ot'tlie 


■  hi  the 

'  pmilinni  _ 

*  anil  iiBi<,  I'liHt  hn  u.-vs  wi  Tir  troni  knowinir 
'  of  it,  that   )pOir  lu-arinfT  of  ll  hi-  went  and 

•  waited  ujion  mhiiooI' tlic  tnril*  iilVmindl,  and 

■  reprmsTMi'd  tiis  d<!(>pn>n«-ni  on  iliataiTonnI, 

*  and  cmnplaioeilufitaYnbrciirl)  of  their  ron- 

•  ditKUia  with  hiiH  ;  and  lint  the  chunMlor 
'  (upon  rwihng  ihe  i-iiiiitilidnx)  on  ned  hrfore 

■  theliHiisarer  and  otiiers  <it"  the  eiiunMlkni, 
'  that  what  was  dnap,  wax  indrcrl  a  brrach  with 
'him,  an  iowJierti-nry.  though   Hitb»iit  any 

■  lie^Q,  tn  the  adrocnte  ;  that  the  kdrocaio 


iryi  It  H  u  <it'  opiaioo,  that 

':ti"-t!   (',  ;  .  i  ■.■  ,\-  u>  Ik  dona  ;  sod  if 

,  in  Ivncluid  lo  the  aid 

ronie      m  ScoIIbu'I  with  tlirto 

nij  that  Iheie  beiii([  ta  lew  liorsc  Dud  dnzmn* 

>  meet  ihcm,   he  juiiged  i,c  might  gt^  (be 


'  himnvlf,  w  ben  Sir  farrtmn  waiteil  M  fcitn, 

•  dec-tared  lie  uaa  Tndiipwed  when  lb*  wmnnl 
'  Irancocted  that  aAai     *ai  diil  dm  fully  know 

•  them.  U  henrupun  Mt  CanUin  gave  him 
•a  cnpyol'  tlicii),  aicTiufviog  l"  hia  Wdahin. 
'  that  lie  ripefled  ihrtiilh  |,ii-«a  hico  abowU 
'  have  bt-eii  kept,  and  bu  hoiipd  any  tbiii^t  he 

•  hail  confeBed  stioiild  never  b«  heard  of  aoj 

■  nion>  in  publif,  agaiiLtt  aoy  maB ;  and  the 

>  That  when  he  wai  mIM  from  Stilting 
'  (wnle  ieliire  the  lord*,  lliey  iiMd  nuuiy  at  ■ 
'  ifuments  with  liim  io  ifine*  jfeoeral  *ccoiBi* 
'tHfufV  the  initicr-court  of  the  suhrtaiweaf 

■  ii«««n(ia«ioD«io  tbcin  ;  yM  be  signifiad  hit 

<  iiUcr  ni'^ision  toil,  aawhat  would  be  »  «it- 

•  I:'  ■■  :  .:  ..  '  :  I  '  >Hi''iii  he mcatiotted.  And 
>  ..itoiellhiia,  diovwwM 
'  nthcr  '  ii>  coiiditiona  wiu  him; 
'  Hliirli  lir  ili'|>c«ilpcl  upon. 

'  Thrvw  Ihinfta  >lr.  Cnrslaira  deairea  in  hii 
'  teller,  may  hi'  iKrd  fnr  tht  tn^vtekt  itdraalaep 
'of  hII  .  .  '  .     wvs,  il  yaw  de<Hartd 

'  hv  !>..  .   »m[  >»   "  '('((by  liini,  llial  what 

■  lie 'i;i'H.-i,i.:iv<l  wiisfor  llieir  ).Liiai«  :ka4i«lat- 
'  lion,  and  nut  -m  u\\  id  niililati;  againtt  any  ; 
'  and  adri<i,  the  nMure  of  the  thing  decku«a  ta 
'  hiQi'h   ninee  lie  iDterroiratoTiei  propounded  in 

•  him  ^vK^:ln(^ll  ai  could  not  well  be  propoaed 
'  in  a  rriminiil  oourl.  anil  nni^uered  by  him  in 
'  a  way  he  rouM  not  well  baie  an»n-ere<t  Uieni 

<  the  lordn  Mill  aaaurtil  hiiii  tlivy  would  keep 
'  iheir  promiie  tn  an  ace.' 

"  Tlim  mvcti  1  thoufrlit  necesiary  for  Iht 
jiiM  Ttitdipalion  if  the  memoty  of  one  lo  wheal 
the  Clnirrh  of  Srolland  arv  linder  obligalioof. 
whn^e  rharactrr  is  eo  iiniierenlly  known,  and 
^avourv  tiw  etery  fiwxi  thinj;,  tint  I  aaynO 
more  o'f  him.  The  people  of  ihia  'rime  knew 
hia  character,  and  Iherehi™  they  were  U  haril 
upon  him  when  in  beir  -clulchra  ^ri,  W 
SreM-ti  of  coodiiinn,  mMucc  what  be  bod  aajd 
il)  Jerti.qtTood'a  pmceK,  ai  what  they  imtr 
gined  wouM  be  *if'  great  •eight,  Mmiitg  frooa 
Mr.  Carctaira  This  is  all  the  reaaon  I  httrc 
fnrtnsi^liiigtAlnDgin  <<ehiDi;  i hia  great  ■Mn'a 
aufferinsa  in  tlieir  dm  Ki>ht.  and  eome  BOW 
fnrnanl  to  tbote of  hia  dear  friend uid  fdlow- 


•97] 


STATE  TRIALS,  36  Charles  11. 1684.-^^-  High  Treoiom. 


[698 


eouutry  tnthout  trottUe,  havingr  such  a  stand* 
imf^  body  for  their  friends  lo  rendtsvous  to ;  and 
the  said  earl  said  he  could  shew  the  de|K>neiit 
the  oonvenient  phvDOS  for  iaiidinsjff  it' he  under- 
atood,  and,  as  the  deponent  reincnil»ers,  where 
tlic  sbips  could  nttenil.  The  deponent  renu'tn- 
hcrs  not  the  nauies  of  the  places.  The  de|>o. 
Bent  8|ioke  to  the  lord  Striirs,  but  cannot  be 
positive  tliat  he  named  tlic  aO'air  to  him,  hue 
Sbund  him  shy :  but  the  earl  of  Anryle  told  him, 
be  thought  Suirs  mi>rht  be  f^uined  to  them ;  and 
that  the  earl  of  Loudoun  bein<;  a  man  of  ;;ood 
reason  and  diM)blig:c'.l,  would  have  ^reat  in- 
fluence upon  the  country,  and  recommrnded 
the  deponent  to  uiajf»r  Uolois,  with  whouoL  the 
deponent' had  some  acquaintance  before,  and 
had  lirouirht  over  a  letter  from  him  to  the  earl 
of  Arj^y le ;  but  the  deponent  had  not  then  com- 
municatee! any  thing  to  tlie  said  Holms.  Jsmics 
Steuurt  laid  down  a  way  of  correspondence  by 
cyphers  an«l  false  names,  and  sent  them  o?cr  to 
Holms  and  the  deponent,  for  their  use  (which 
«.-yphers  and  names  arc  ngw  in  the  hands  of 
.bis. majesty's  officers,  as  the  deponent  sup- 
poses), and  did  desire  the  deponent  earnestly 
to  uropose  the  30,000/.  sterling  abo?e-nanRHl 
to  the  party  in  Eni^land,  and  did  not  propose 
«ny  less ;  for  as  ilie  earl  teld  the  deponent,  lie 
bad  particularly  calciulated  the  .expence  i'or 
•rpit,  ammunition,  \c.  But  James  Steuart 
nid,  that,  if  some  less  could  be  had,  the  earl 
Would  content  himself,  if  better  might  not  be ; 
hat  the  earl  always  said,  that  there  was  nothing 
Co  be  done  without  the  body  of  hoi-se  and  dra- 
goons above-mentioned.  During  the  time  of 
Ihe  deponent  his  alMile  in  Holland,  thoifgh  lie 
Ittd  ^'Veral  letti^rs  I'rom  Shttphard,  yet  there 
waa  no  satisfactory  account,  till  some  time 
•flor  the  d«*|M)ncnt  parted  from  the  earl  of  Ar- 
gyle,  and  was  maUim^  for  a  ship  at  Uotterdam, 
to  trans)>ort  himself  to  England,  James  Stcuart 
mole  to  him  that  there  was  hopes  of  the  money. 
Tlic  next  day  alter  the  deponent  came  to  Eng- 
land, he  met  h  ith  sir  John  Cochran,  who,  with 
oommissar  Monro,  and  Jerviswood,  was  at 
J^ndon  before  he  came  over ;  and  depons,  that 
he  knows  not  the  account  of  their  coming, 
nore  than  tor  the  perit'cting  the  transaction 
about  Candina :  and  having  acquainted  sir  John 
Cochran  with  the  earl's  demands  of  the  30,0(X) 
poands  sterling,  and  the  \m()  horse  and  dra- 
goons, sir  John  carrieil  him  to  the  lord  Kussol, 
to  nrhoin  the  de(>onent  proposed  the  utfair ;  hut 
boing  an  absolute  stmnger  to  the  deponent,  had 
BO  return  fi-om  him  at  that  time  ;  but  afterwanls 
bnving  met  him  arcidentaliy  at  Mr.iifhephanrs 
bouse,  where  the  htrd  Uiissel  had  come  to  s|>eak 
to  Hhephanl  about  the  money  abovo-namt^l,  as 
Mr.  8hephard  told  the  deponoiit :  The  defionent 
(when  they  were  done  sfieakiiig;  <lesired  to 
■peak  to  the  lord  Husscl,  which  rhe  lord  Uiissel 
md,  and  having  reiterate  the  former  proposition 
finr  30,000/.  sterling,  and  the  1000  horse  and 
dragoons,  he  the  lord  itnssel  told  the  deponent, 
tfiev  conld  not  get  so  much  raL<;ed  at  the  time  ; 
bdt*  if  they  hail  10,000  pounds  to  begin,  that 
would  draw  people  m  \  and  wlien  they  were 


once  in,  they  would  soon  be  brought  to  more ; 
but  as  for  the  1000  horse  and  dragoons  he 
could  say  nothing  at  the  present :  for  tha^  be- 
hoved to  be  concerted  upon  tho  boi'ders.  The 
dei>oneiit  made  the  same  proposal  to  Mr.  Fer- 
Cusnn,  who  was  much  concerned  in  the  aflair, 
and  zealous  for  the  promo ving  of  it.  This 
Mr.  Ferguson  had  in  October,  or  Novcmlier 
before,  as  the  deponent  remembers,  in  a  con- 
\en>ation  with  the  deponent  in  Cheap&ide,  or 
the  sti%et  somewhere  thereabout,  said,  That 
for  the  saving  of  iuiiocent  blood,  it  would  be 
necessary  to  cut  off  a  few,  insinuating  tho  king 
and  the  duke :  bat  cannot  be  positive  whether 
he  named  them  or  not.  To  which  tlic  depo- 
nent said,  That's  work  for  our  wild  |»oople  in 
Hcotland,  my  conscience  diKrs  not  serve  me  tor 
such  things;  after  which  the  deponent  had 
never  any  particular  disoounie  witn  Ferguson 
as  U>  that  matter  ;  but  as  to  the  other  aflair, 
Ferguson  told  the  deponent  that  he  was  doing 
what  he  could  to  get  it  effectuate,  as  particu- 
larly that  he  spoke  to  one  major  Wildman, 
who  is  not  of  the  deponent  his  act|uaintaDoe. 
Ferguson  blamed  always  Hidney  as  driving  de- 
signs of  his  own.  The  deponent  met  twice  or 
thrice  \\\\\\  the  lord  ^fel▼if,  sir  John  Cochran, 
Jerviswood,  commissar  Monro,  the  two  Cess- 
nocks,  ?iIo:)tgomery  of  Landshaw,  and  one  Mr. 
Veitch,  where  they  discoursed  of  money  to  be 
sent  to  .An; vie,  in  order  to  the  carrying  on  the 
affair ;  and  though  he  cannot  tie  positive  the 
ulfair  wa!4  named,  yet  it  was  understood  by 
himself,  and,  as  he  conceives,  by  all  |nresent,  to 
be  for  rising  in  arms  for  ivi'titS  mg  the  govern- 
ment. CoHunissar  Monro,  lord  Melvii,  and  the 
twii  Cessnocks,  were  against  meddling  with 
the  English,  because  they  judged  them  men 
that  would  liilk,  and  would  not  do,  but  were 
more  inclineil  to  do  S4imething  bv  themselves, 
if  it  could  be  done.  The  lord  Mel vil  thought 
every  thing  hazanlous,  and  thcn*fore  the  de- 
iK>nent cannot  say  he  was  |H)sitire  in  any  thing ; 
out  was  most  inclineil  to  have  the  duke  of 
Monmonth  to  head  them  in  Scotland,  of  which 
no  particular  method  was  laid  down.  Jervis- 
wood,  the  deponent,  and  Mr.  Veitch,  were  i<>r 
taking  money  at  one  of  these  mettings.  It 
was  resolved,  that  31r.  Martin,  late  clerk  to  the 
justice-court,  should  be  sent  to  Hcotland,  to 
desire  thiir  friends  to  hinder  the  iHiunlry  from 
rising  or  taking  rash  resolutions  upon  tne  ac- 
count of  the  council,  till  they  should  see  how 
matters  went  in  England.  The  said  Martin 
did  go  at  the  I'liarges  <.|"  the  grntN'mtn#  of  the 
mectinir,  and  '.»as  dire*  tt^l  lo  the  hiiid  of  Pol- 
wart  and  TorwooiUic,  who  s«'nt  back  word  that 
it  would  not  III?  fou.itl  so  easy  a  matter  to  get 
the  gentry  of  Si 'oi land  to  concur.  Rut  af- 
terwards in  a  htier  to  cianniissar  ^lonro,  Pol- 
wart  wrote  tiuu  the  country  was  readier  to  con- 
cur than  they  had  imagined,  or  something  to 
that  purpose.  The  tleponent,  as  ah«Me-said, 
having  brought  over  a  kev  from  llolhmd,  to 
serve  himself  and  major  1 1  oinis:  He  remera- 
beni  not  that  ever  he  had  an  exact  copy  of  it, 
but  that  sometimes  the  outy  sometimea  the 
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other  kecptfd  it,  and  so  it  chanced  to  be  io  his 
custody  when  a  letter  from  the  earl  of  Argyle 
came  to  roa|or  Hohns,  intiroatingf,  that  ho 
woukl  join  viith  the  doke  of  Munnioiith,  and 
foUow  bis  measures,  or  obey  his  ihrvctions. 
ThU  Mr.  Vtiiteh  thought  fit  to  a>nununicate  to 
the  duke  of  Bloomouth,  and  for  the  under- 
•tandioif  of  it  was  brouj^t  to  the  deponent, 
and  he  (pive  ther  key  to  Mr.  Vcitch,  who,  as 
thede|K>nent  was  inforroetl,  was  to  give  it  and 
the  letter  to  Mr.  Ferguson,  and  he  to  shew  it 
to  the  duke  of  Monmouth  ;  but  what  was  done 
in  it  the  deponent  knows  not.  The  deponent 
haard  the  design  of  killing  the  king  aocl  duke, 
ftom  Mr.  Hbepherd,  who  told  the  deponent 
some  were  full  upon  it.  The  deponent  heard 
that  Aaron  Smith  was  sent  by  those  in  Eug- 
land,  to  call  wt  John  Cochran,  ou  the  account 
of  Carojina ;  but  that  he  does  not  know  Aaron 
Smith,  nor  any  more  of  that  matter,  not  being 
concerned  in  it.  Shepherd  named  young 
Hambden  frequently  as  ooocemcd  in  these 
'UMtters. 

Signed  at  Edinburgh- castle,  Sept.  H, 
1684,  and  renewed  the  18tli  of  the 
lame  month. 

WlLUAM  CaRSTARCS. 

Perth,  Cancell.  I.  P.  D. 

Edinblrou  Castle,  Sept.  18,  1684. 

BIr.  Wiltium  Carstarei  being  a|(ain  examined 
adheres  to  his  former  deposition,  m  all  the  parts 
of  it,  and  depones  he  knows  of  no  correspon- 
dence between  Scothmd  and  England,  except  by 
Martin  before  named ;  for  those  gentlemen,  to 
whom  he  was  sent,  were  teft  to  follow  their 
own  methods.  Veitch  sometimes,  -as  the  de- 
ponent remembers,  stayed  sometimes  at  Ni- 
colson,  Stablcr's  house  at  London -Wall ;  some- 
times with  one  widow  Hardcastle  in  Moor- 
fields.  I'he  deponent  did  communicate  the 
desiini  on  foot  to  doctor  Owen«  Mr.  Griffil,  and 
Mr.  Mede,  at  Stepney,  who  all  concurred  in 
the  promoting  of  it,  and  were  desirous  it  should 
takf  effect ;  and  to  one  Mr.  Freth  in  the  Tem- 
ple, cou'isi-ilor  at  law,  \vho  said  that  he  would 
see  whai  ho  <ouhl  do  in  reference  to  the  money  ; 
bill  Ua-ie  liu\in£jf  gone  a  rrporl,  that  there  was 
no  inonoy  to  lie  rai^iti,  he  did  nothing  in  it ; 
nor  d<H.>s  ih<>  deponent  think  him  Jiny  more 
concerned  in  the  ailiiir.  Nrlthorp  frequently 
spoke  to  the  dc lament  of  the  money  to  he  scut 
to  Arjjyle,  wheiher  it  was  got  or  not ;  hut  the 
de(>ouent  used  no  freedom  uith  him  in  the 
affair.  Goodenon^h  did  insinuate  onre,  that 
the  lords  were  not  inclined  to  the  thing,  and 
that  before,  they  Mould  kee  w hat  thry  could  do 
in  the  city.  T(ie  de[)oncnt  saw  Mr.  Ferguson 
and  Mr.  Rumsey  lurking,  after  the  plot  oroke 
out,  liefore  the  proclamatir)ii,  having  gone  to 
Ferguson,  in  the  hack  of  Uishopsgate  street,  at 
some  new  building,  whither  he  was  dii-ected  by 
Jerviswood,  who'  was  desirous  to  know  how 
things  went.  Uumsey  was  not  of  the  depo- 
nent his  acquaintance  b!efore,  but  they  knew  as 
liitle  of  the  matter  as  the  deponent.  This  is 
what  the  deponeot  remembers ;  and  if  any  thing 


oometo  his  memory,  he  is  to  deliver  it  in  htt^ijit 
the  first  of  October.  And  this  is  the  tmth,  as 
he  shall  answer  to  God.  Williaii  Cabstases. 

PEimi,  Caocdl.  LP.D. 

At  EpiNBimGH,  Dec  22, 1684. 

These  foregoing  Depositions,  sobscribed  by 
Mr.  VVdliam  Cartftares,  deponent,  and  by  the 
lonl  chancellor,  were  acknowledged  on  oath  by 
the  said  Mr.  William  Castarcs,to  behistm* 
depositions ;  and  that  the  sabecripcioos  wcrf 
his,  in  pretence  of  oa  undersubieriberfi, 

WlLUAM  CaSTARES. 

Davio  Falconer,        Perth,  Cancell. 
George  Mackenzie.    Qubensberrt. 

Atbol. 

His  Inajesty^s  Advocat  lor  farther  probatkni 
adduces  the  Examinations  of  Mr.  Snepfaard, 
taken  before  sir  Leolin  Jenldns,  aecretanr  of 
state  for  England,  with  the  InformatioD  or  De; 

Ksition  of  Mr.  Zachary  Bourn,  reUdne  to  the 
ot,  signed  by  him  and  secretary  JeoluDS  ef 
which  Depositious  the  tCDon  follow : 

The  EXAMINATION  of  THOMAS  SHEP- 
HARD  of  London,  Merchant,  taken 
upon  oath  before  the  Right  Honourable 
sir  Leolin  Jenkins  knight,  his  majeaU'ft 
principal  secretary  of  state,  the  tSd  wj 
of  December,  1083. 

The  deponent  saith.  That  Fei]^son  told 
him,  on  or  about  the  month  of  Apnl  last,  tliai 
an  insurrection  was  intended  both  in  Eng- 
land and  in  Scotland  ;  and  that  for  the  set^bng 
that  afllair  betwixt  the  two  nations,  Mr.  Baillie, 
Air.  Monro,  sir  John  Cochran,  sir  Hugh  and 
sir  George  Campbelb,  witli  some  others  (whose 
names  this  dej[MHient  hcanl  not)  were  come  to 
Loudon. 

That  the  deponent  had  some  acquaintance 
with  Mr.  Baillie,  Mr.  Moiut>,  and  sir  John 
Cochran,  and  none  at  all  with  sir  Hugh  and  sir 
George  Campbells;  that  Mr.  Baillie  told  the 
deponent,  that  the  earl  of  Ar^le  demanded 
30,000/.  of  the  English  to  capacitat  him  to  begin 
the  business  effectually  in  Scotland,  and  that  he 
the  said  Baillie  likewise  told  the  deponent,  that 
having  concerted  things  i^ith  the  lord  Russel, 
and  others,  he  the  said  Baillie  found  an  impossi- 
bility of  raising  tliat  sum  ;  aiVer  which  the  said 
BaiUic  had  acquainted  the  deponent,  tliat  they 
\iere  certainly  promised  10,000/.,  which  sum 
was  agreed  to  he  paid  into  the  deponent's 
hands,  in  order  to  be  remitted  into  Holland, 
for  the  providing  of  arms ;  and  that  the  said 
BailUe  tohl  the  deponent  at  divers  times,  that 
the  said  sum,  or  at  least  one  half  of  it,  would  be 
]iaid  such  a  day,  and  such  a  day  ;  and  some- 
times asked  the  denonent,  if  he  had  received 
any  part  of  the  said  money  ;  to  which  the  de- 
ponent re|died,  that  lie  had  not,  and  that  he  the 
deponent  scarce  thought  any  would  be  paid. 

And  the  deponent  also  saith,  that  harin|p 
had  some  little  conversation  with  sir  John 
Cochran,  he  remembers  well,  that  both  of 
them  dki  iomotimeE  hunent  the  ddayt  in  nol 
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pftyio^  io  the. money ;  and  ui4  that  al though 
Aemd  10,000^  were  paved  in,  Ibey,  iLe  said 
■IT  John  Cochran  taa  Hr.  .^Innro,  (L'sreil  it 
wouM  be  loo  little:  and  ibii  ilc|MiDent  I'urlher 
sailh  Dot  as  to  any  new  muter.  But  the 
d^oncot  being  asked,  to  "explaio  what  lie 
tboufffat  wu  meant  liy  the  iTordsahoTewriltui, 
via.  cajMcitat  him,  the  e«rl  of  Arg^lc,  lo  begin 
tbe  buiineas,  he  this  deponent  sayelli,  that  he 
did  uodentand  by  the  word  buuneas,  ui  iusur- 
t^on  in  Scotiaod. 

Sic  iSiibicrifri  (ur,  Thomas  Shefiiabd. 

Jural'  coram  L.  Jenkins. 

The  INFORHATION  of  ZACU.  BOURN, 

or  LondOD,  Brewer,  taken  upon  oalh,  tbe 
lOthday  of  December,  1G33,  bulore  the 
right  honourable  Hr.  Secretary  Jenkins. 
Tbe  InAmnant  depoKth,  and  sayelh,  That 
Mr.  6«iHie,aM  up  one  night,  if  not  two,  with 
Mr.  Perywon,  and  went  iteTrr>l  timts  in  the 
•raniiigwith  him  to  the  duke  of  Monmouth,  and 
the  chief  managert  of  the  eniMpirecv ;  that  Fer- 
■VDB  tdd  the  deponent,  that  be  the  said 
BliUi*  WM  Ibe  chirf  man  foe  the  Scota,  next  to 
thelardirgyle;  that  Ite  the  said  Baillie did  ^t 
HpdiegTeBteatpait  of  one  night  with  the  said 
rajUMNi,  at  which  time  this  deponent  be- 
liatelli  they  were  hitsy  in  preparing  tbe  in- 
tended dedtratinn,  wbich  the  deponent  haa  the 
nan  racaon  to  belicTe,  iu  ai  much  as  the  mid 
Fn^iMondidgoaboot  tosbew  him  the  degw- 
atataudi  a  paper,  wherein  the  said  Ferguson 
malunilerMhy  the  coming  np  stairsof  some 

Cm,  to  apeak  ?illi  Ihe  Kaid  l-'ergu-ion ; 
the  said  Fcrgrison  told  the  dcpunrnt,  Ibiit 
tke  main  business  of  ilii!  said  Biiilliein  meeting 
^eMid  conspirators,  wns  in  orckr  to  get  from 
(bem  tbe  10,000/.  jiromiscil  liir  the  buying 
■f  arms,  tor  the  iDBurreoti<>ii  intc-n<liMl  in  Scut- 
bnd. 

Hint  the  deponent  saw  Mr.  William  L'nr- 
ttatcs  come  often  to  the  I'lil^ingf  of  ti)e  ■'niil 
Fergnaon  ;  but  that  the  naid  FL-pnison  never 
tM  Iba  d^nent  of  any  iliscimrse  Iwlil  by  him 
with  the  said  CarntaTesj  and  further  this 
dqaonentraith  not. 

Sic.  Sattrribitur,  /ic.  Boinx. 

Jurat,  coram  L.Jenkins. 

Bismajestv's  Adrocat  likewise  produced  SC' 
Venl  warTBnils  and  papers,  tu  move  that  thrae 
depositions  arcsigiieil  by  sir  l.eolir)  .li.-ijkiiis. 

Hi*  majesty's  advocat  also  iiroJucril  tlie 
books  erf'  adjournal,  bearing  Mr.  William 
Taiteb  to  be  a  fortauU  tntllnr,  and  the  act  of 
AriianMDt  whereby  tlie  foifaulture  isratiliud. 


Ht  Lords  and  Gentlemen ; 

Ybu  bsve  now  a  conspiracy  against  liis  nia- 

jM^'ssacred  person  anil  royal  goicmmeni,  sn 

fnBy  distorerwl,  tbstlbcy  must  want  reason 

WwallHloTalqr,  wbedoDOt  belicr^  the  dis- 


covery; and  they  miut  be  enemies  to  since-' 
rity,  ustvellas  to  the  king,  who  ilo  not  acknow- 
ledge it.  Bcsde  thai  the  councils  of  all  tha 
three  nations  thought  ihe  iniwf  nufiioirat  for 
Indicting  a  geuenu  tbauksgiving  thmugb  all 
these  nations,  and  that  tbe  judges  of  England 
Uiouglit  llie  same  strong  enough  to  intiir  for- 
faullurc  i>f  life  and  estate  against  some  of  all 
ranks  there  ;  yt>u  hare  a  discovery  made  here 
from  tbe  lue  carl  of  Argyle'sown  letters,  and 
the  confession  of  bis  onu  emissaries,  tlie  two 
surest  pi'Oofs  that  law  ever  inTented,  or  tbe  na- 
tun  ot  human  affairs  can  allow  ;  and  1  am  thia 
day  to  add  to  ell  this,  anew  set  of  proofs  in  the 
process  that  I  now  lead  sfaiast  this  panna), 
rrom  the  confessioDS  of  noblemen  and  guitle- 
men,  who  have  been  engaged  in  this  wicked 
conspiracy  :  and  who,  nvm  a  aenso  of  tbair 
guilt,  are  content  freely  lo  depose  sfpunst  Ibar 
aeareit  relation  andtlieir  most  intimate  friend ) 
in  which  having  thus  cleared  to  you,  thai  thera 
was  really  sucli  a  conspiracy,  I  shall,  in  tha 
aext  place,  proceed  to  prove  this  pannal's  ac- 
cession to  it 

It  cannot  b«  imagined,  that  we  would  wil- 
lingly invulre  our  conn Iry men  in- it,  without 
a  conviction  stronger  than  our  kindness  to 
Scotland,  nor  did  his  majesty's  servants  aeeuae 
ibis  pannal,  nithont  the  opinion  of  the  ablett 
lawyers  of  tbe  kingdom,  who  did  with  Iham 
concur  to  think,  that  there  was  not  the  least 
occasion  of  doulititig  left  to  tlic  must  indifferent 
iuqueist  of  his  guilt,  nt\er  they  had  seriously 
and  u'ith  refle^ou  read  over  and  pondered  the 
prulialion  now  laid  bcliire  you. 

Tbe  person  accused  of  accession  to  tlii* 
rrvmc,  ii  the  ringk-iidcr  of  all  those  who  in 
this  kit>g<luni  concurred  with  tlicEaglitk  con- 
s|iirutors,  as  you  n^y  s^'l-  by  the  teiliiuoiuca 
of  allnliohavcdc|ios«d  ;  and  it  was  indeed  fit 
and  just  to  begin  wiib  tbe  most  iruihy  ;  so  that 
ifhebe  not  convicted,  there  should  uo  man  ha 

Eunished  for  this  con<[iirii'y  ;  all  llie  uoisc  we 
nvc  lirard  of  it,  is  but  a  che:.!,  llic  king's 
Judges  h;kve  liren  mnrJt'i'rri,  ali  the  w  itncsscs 
h;LVc  lii.'eii  kiiaics,atid  such  asilin]f>ir  it, hate 

The  nccexsion  charged  on  the  pannal  is  not 
ail  acridrntal  escape,  nur  is  it  proved  liy  wita 
it?ss'-i,  who  cati  be  Kuspactnt  of  uuUiiiduc^  U 
bis  person,  or  hts  catisu  i  for  it  is  a  long  tract 
iif  a  continued  design,  gone  abnulnitU  ttia 
greatctt  ddibirati.  it  und  conciru  iitnpuVuiIe, 
and  pmviOliy  bisni'iip'strululions.aKdiitrsjaa 
so  dit')i1v  ciigd-^i'd  in  ihnt  cniise,  liir  wtiicb  Iw 
Riilfers,  t.W the)  Hero cr:iliiil h ilh him  li.  ven- 
ture tiirir  livL'3  nr.il  forluu'.v  in  tha'.  (jiinncl. 
He  U  not  n<'c:i3rd  of  a  crj  inc  that  nun  a-noi|pt 
onlv  to  a  siii«Ii<  murdir,  though  lltal  he  ■ 
•Ivcailfiil  cryiuc,  lint  a  rebellion,  which  was  ta 
draw  upon  us  a  civil  war,  tlnil  murder  of  mur- 
ders, in  which  hundreds  of  timusiiuds  nerc  to 
fall ;  and  to  crown  all,  bo  was  lo  bi'gin,  and  to 
be  the  chief  proinotfr  of  arelieltiun,  in  nhicb 
\  (irn:  of  the  lirst  i>lc(K>  was  to  kill  bis  sacred 
'  ir.^jtstv,  and  his  royal  brother  ;  auduiic  of  the 
I  cbief  witnesses,  vrluch  I  have  led  dfj;uusl  liiin. 
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is  Boarn.  whirh  Bourn  conlcaifd  that  be  na*  to 
kill  Khe  kin:;,  anil  who  confesses  (he  paonal  tat 
up  Mrveral  nicht«  with  Kir^u^in,  the  other  i-^n- 
tnvcr  of  the  kind's  miirdiT:  and  so  fainih^r 
wa«  he  with  hiin.  that  Bonrn  depoties.  ttiat  the 
•fiid  pannu!  had  be<*n  with  Fenru^'m  :it  the 
drawing  of  the  manitcstn,  uhrreb}-  hi*  v%a«  not 
only  lo  hti  an  ictnr,  hut  to  hethu  ju stiller  •  if  that 
borrid  villainy  ;  and  thin.'fiire  lluuni  flc|Kmr?t, 
that  Fer^ru^on  (the  best  ,iudi;o  in  th.it  cxsio 
lookc-d  up'in  Imu  as  thf  chie-f  man,  next  !«•  Ar- 
gyle.  Hilt  lHi.-aijso  no  rn.tn  is  prrsinmil  tu  ^o 
to  such  a  htii:hi.  uithciut  prwious  inclination 
and  motircs,  I  shall,  tocfmrincf  \o\i  th.it  thi« 
ffpotlcnian  uus  \rry  capahli*  of  all  that  n:is  li- 
bellml  a:;aiii*t  him!  rviiienibcr  yon,  thai  he  is 
nephew  uml  «on-in-law  tu  the  late  \Vari^^r.:^ 
bfvd  up  in  his  family,  and  under  his  ttitn  v. 
About  the  time  of  ins  plot  it  was  uiiileiiiuhi  \ 
knoirn,  and  is  non' siinicientlv  proved  hy  t»u 
pres«^t  witnes'ies,  the  carl  ol  T arras  and  coin- 
nissar  Hlonro,  that  he  thu'ij^ht  himself  des- 
peraie,  knoMinsf  himself  to  he  Qiiiliy  of  treason 
Ly  Black wufHrs  case  :  and  us  it  ib  pn^buiuahlr, 
thai  a  man  that  is  )Cuilty  of  one  point  uf  trim- 
tKHif  will  commit  aiiothrr,  so  when  a  man  ia 
di*sp«rate  as  to  hi»  life  anil  fortum*,  he  is  ea:ia  • 
ble  of  any  thiii'f.  He  was  liki't%'ise  animated  tu 
commit  this  ermine  by  the  inti;lli;fiiicr  he  had 
that  there  was  a  plot  in  Enirlaud,  earrird  on  h\ 
men  of  so  great  parts,  furtime,  anil  influi-ner, 
and  by  the  too  probable  hopes,  that  tlnry  wmild 
evt  all  the  western  shyres  to  join  with  them 
Here,  liceanse  nf  the  con  in  ion  £^uilt  in  w  liirh 
they  had  tf*ij|ra.^^.J  them  sol  vr*;,  by  their  late  e\- 
trsTai^aneies,  they  made  an  account  oi  an 
assistance  uf  twenty  thousand  men ;  ant  I  by 
PhiU]ihauifh's  dL^|K)suiuii,  that  thesf:  frentleine'ii 
«X|ieeted  the  coiicur«e  of  the  Southern  shyr»>» ; 
and  thus  I  am  to  jimve  to  you  a  cry  me,  whirh 
is  in  itself  so  probable  antl  hkluv,  that  it  should 
neeil  little  probaiitiii,  tlioinifh  1  have  addur:eJ 
tor  your  cnnfiction  sufficient  oideiires,  albeit 
the  cry  me  were  in  il-^clf  very  unlikley. 

The  eryines,  w  hich  I  iio]»e  I  have  proved, 
are,  1.  That  Jer>iswoo<l  the  pannal  transacted 
for  money  to  the  late  earl  of  Ariry  le,  a  declared 
traitor.  2.  That  ho  desi^^ned  to  raise  a  re- 
bellion. S.  That  he  intercomniuned  with  the 
«arl  of  Ar^vle  and  Mr.  Veitch,  declared 
traitors.  4.  That  hn  was  present  where  i!  Mas 
treated,  cither  that  Ar^yle  should  have  money 
from  the  Eniflish,  and  assistance  from  Scoi- 
laiid,  or  that  a  rebellion  should  be  raised,  and 
that  he  did  not  reveal  the  sainine;  and  all 
these  bein^  found  relevant  sfparutir:^  it  is  sut- 
ticient  for  me  to  have  pnned  any  one  of  them. 
And  if  a  gentleman  was  lately  lound  g'uilty  of 
hiffh-treasion,  by  the  opinion  of  all  the  lunfs  of 
session,  for  not  rcvealincc,  that  sir  John  Cochran 
ioutfht  fifty  pounds  sterling  from  him/  thoutrh 
he  refuseil  the  same,  and  though  he  belicve<l  it 
tras  sought  for  a  charitable  subsisieiica  to  pnr- 
iervc  him  from  Ftarving,  what  desei'ves  this 
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pannal,   who   sought  thirty- thousand   poumls 
sterling,  to  buy  him  arms,  to  invade  his  natire 

country  ? 
That  Jerviswnod  was  de^'ii:ning  to  carrv  on  a 
!  rrbi-llion,  or  at  least  was  arressnry,  or  (as  oor 
'■  law  terms  n)  was  art  aii'l  pan  iliertiff,  is  clearly 
!  pmved ;  hut  that   in   tli:s  iiccult  and    hidden 
crime,   whirl i  uses  n««t   to   lie  provnl  by  dear 
witnesses,  I  nia\  K-ud  you  th<»niw  all  the  steps 
;  of  the   probation,  which,  like  the  links  of  a 
chain.   Iiaii;;   ii|m.!i  fi:ii'  aLother :   You  will  he 
pli^rmed  to  \*<insidi  r.  th.ii.  ].  It  is  proveil  that  he 
lUniriil  a  blind  coniiii>siiin  to  tr*>  to  Kn;;land, 
nut  tti  iiiftii.i:;*-  thf  ali'aii»  of  the  Cari>hua  com- 
pany, as  he  confessed,  hnt  to  push  the  peopla 
of  Kiiiv'l.md  to  tlu  sdiniiliing  tor  theiiiseUes, 
'  t*ecaa>ethtv  did  onlv  talk,  antl  not  Ho.     And 
i  %ihathowriu!d  havi*  them  to  do,  ap]H>ar&  too 
eleariy,  becausi*  lit-  tt-lls  the  earl  of  'Farras,  it 
wds  pruiiaMf,   thai  if  the  king  were  hriskijf 
put  tu  it  hy  the  |iarliaujeni  nf  Kuj^Und,  ha 
I  would  cunM^nt  to  rxcluJe  the  duke  from   tba 
«ucces*.ion :  ht-re  is  nut  unly  a  trea^naUe  de- 
^gii  (ihuu;;h  a  design  be  siUfiWent  in  treason) 
but  here  art*  exprt-ss  acts  of  treascm  iimred, 
\'i/..  The  treating;  %vith  the  eaii  uf  Tarras  upon 
this  dcsiirn,  the  trilling  a  i^orrespomlenre  with 
I  him  fiu   the  priKt-cution  of  it,  and  tlie  wriiiog 
I  h:iid>k  from  L  iiidon  tu  him  concerning  it,  and 
the  seudin;^  iluun  Mr.  Martin  tu  complete  it  bj 
a  gfiHTal  ri»iiii;.     As  he  dcsi^md  to  push  on 
the  Kiiglish,  so  hi*  prut>eciite»  closelr  this  da* 
fcign  ii|Min  all  ui'casiuns.     On  the  road  he  com- 
plains cunnin;;ly  and  bitterly,  that  our  lives, 
laws,  and  hherlii-s,  and  the  IVoleMaiit-religHiii, 
were  in  danifcr,  the  style  and  method  of  all 
j  such  as  dt'vi^fii  to  rt  bf*i ;  at\cr  he  arrives  at 
j  liondun,  he  «-ii^a^i''«  the  eonspimtoi.s  there  to 
I  assist  th«;  laii  *.di\  of  Arg\le,  a  declared  traitor, 
,  with  ino!ie\  t>)  hui  arin» ;  ihik  was  indeesl  to 
I  pii<«li  the  Kiii^lish  (•(  do  th«*  most  daiM^i-roua 
;  tilings  by  the  most  iiani;*jruiis  man.  and  in  the 
■  nitt>i  ilangcrous  niotlKitis.     He  eiitcis  ako  in  a 
1  strict  correspondence  witli  Koi'gusun  the  c«m- 
I  tri%'er.  with  Sh«.'j)hard  the  thesaurcr,  and  Car- 
•  stares  the  chajilain  of  the  txinspiracy. 

AleiHiuh'r  Mnnr't.  anoth«T  pres<*nt  witneta, 
proves  that  he  argutd  wiih  him  that  it  was 
nece».sary  to  !;ive  Anjcyle  money  exprt>^sly  for 
eanying  un  ihe  rebellion  ;  and  that  they  did 
j  meet  at  ,lervi^^l■uoc^s  chamhi>r  when*  this'  \va» 
i  spi»k<i  uf,  aisil  from  which  Mr.  Kobnrt  Martin 
w. IS  sent  to  tlicir  friends  in  ScotSind,  to  knoir 
what  they  wuiild  do  ;  and  ihouij^h  the  sillv 
cauiion  wa&.  that  they  sent  him  to  pL-L\ent  tlicir 
rising,  yvi  a  n>an  must  renouiux-  cumrnoti 
sense,  iifl  to  seC  that  the  design  \%a.-<  to  inritc 
tiirni  to  ri  hellai.!,  and  to  prfvrut  f>n!v  tb«.ir 
doiniv  :iny  thliijr  in  this  rvbcllious  design,  by 
which  they  nnirht  Iom*  thinmielves  in  a  toO 
ear!\  and  al)Oitivr  insurretiion  here,  till  things 
weie  ready  in  Knglaud.  For  ].  This  coram i»- 
sioM  was  given  him  in  a  plaiv.  sud  by  a  company 
who  had  been  themselves  trrr.ung  immcdintely 
before  of  sending  money  to  the  carl  of  Aiig^^le 
to  buy  arms,  and  certainly  thuac  arms  were  to 
be  bought  forraen,  and  not  for  a  msgnxinv. 
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S.  They  were  treating  bow  many  men  could 
be  raised  in  Scotland.  3.  Carstares*  De|>ofiition 
bears,  tbat  Martin  ivas  sent  to  binder  rush  re- 
sohitioiis,  till  they  saw  how  matters  went  in 
En&^land  ;    and  the  return  to  their  amba&sy 
bore,  tbat  it  would  not  be  an  easy  matter  to 
get  the  gentry  of  Scotland  to  concur,  but  af- 
terwards better  hopes  of* their  rising  was  given, 
which  could  not  have  been,  if  the  true  com- 
mission had  not  been,  to  raise  Scotland.      4. 
That  sir  Johu  Cockran  maite  a  speech  to  that 
puVpose,  is  cxpresisly  proved,  and  that  Jer\  is- 
wood  spoke  to  the  same  purpose,  is  proved  by 
a  necessary  consequence  ;  for  since  its  proved, 
that  be  S|Mike,  and  that  he  did  not  speak  aguiust 
it,  it  must  necessarily  follow  that  he  s[ioke  for 
it,  though  till!  witness  is  so  cautious,  that  he 
cannot  condescend  upon  the   words  alter  so 
long  a  time,  and  it  is  against  sense  to  tliink, 
th^t  Jerriswuod,  uho  in  private  pressed  the 
same  so  mu.h  upon  commissar  Monro,  and 
who  M'as  th>>   lJeLicon-Con\  ceuer  here,    and 
who  as  Mr.  Martin  their  envoy  declared,  was 
Uie  person  v.  ho  was  to  be  sent  for  tlic  arms, 
should  nut  himself  have  been  the  most  tbruard 
niaa  in  that  desi  j^n.     But  above  all  *  exitus  acta 
probat,'  this  cinnmissiuner  (who  bci:i;>'  a  mere 
serraut,  durat  not  have  proposed  any  thing  from 
himself,  being  a  mc;m  person,  and  bciii^;  one, 
who,  as  the  carl  ofTarras  deposes,  would  say 
nothing  but  what  was  in  his  paper)  does  express- 
ly decUre,  that  became  ironi  Jcrviswood  and 
others  ;  -and  in  the  meeting  with  him,  a  rebel- 
lion is  actually  formed,  and  it  is  resolved,  they 
aliould  seize  the  king's  officers  of  state,  gar- 
risons, and  forces,  and  tiiat  they  should  join 
with  the  late  earl  of  Arg^'le,  and  put  their  own 
forces  in  a  canditiou  to  juiii  ^ith  these  forces, 
tliat  were  tct  come  from  England,  and  they 
ga>c  a  sign,  and  a  word,  which  uses  only  to 
be  done  in  actual  war  ;  so  here  is  treason  cfear- 
ly  proved,  by  two  present  witnesses,  from  the 
tirst  design  to  its  l&^t  perfection. 

Xor  ean  it  be  objected,  that  they  are  not 
coacurrhig  witnesjc.^,  but  testes  sin^uiares  upon  j 
separate  acts  ;  for  in  rciterable  crimen,  wit-  I 
uesses  deposing  upon  different  acts,  do  prove,  j 
if  the  deeds  tend  to  the  same  end ;  as  lor  in-  I 
stance,  if  one  witness  should  tlepnse,  that  they  j 
saw  a  traitor  sit  in  a  council  of  war  in  one  place,  | 
and  in  another  place  they  saw  hiui  in  arms  ;  I 
•r  tbat  one  saw  him  assist  at  a  pi'oclaination  , 
ID  one  place,  and  saw  him  in  arms  in  another  ;  ' 
or  that  one  saw  him  ^  rite  a  treasonable  pajior,  > 
and  another  haw  him  use  it:  These  witnesses  ' 
are  still  considered  a^  coutestes,  or  concnrriusr : 
witnesses  ;  and  ten  or  twelve  inquests  have  so  ■ 
found,  and  upon  their  verdict,  rebels  have  Ijecn  I 
lately  hanged.  The  learned  judges  of  England  ! 
being  all  met  together  did  expressly  find,  th:it ! 
oiie  witness  proving,  that  A.  \i.  said,  that  he  j 
was  soing  to  buy  a  knife  to  kill  the  king,  and  ' 
ftnotber  ifeposuig,  that  he  saw  him  buy  a  knil'e  i 
withmit  telling  for  what,  that  these  two  wit-  . 
nesscs  were  coutestes,  ami  proved  sufficiently  I 
the  crime  of  treason  ;  yet  tliere  the  one  wit-  | 
jMss  prov&l  only  a  remote  desigQ,  and  the 

\QU  z.  j 


;  Other  an  act  which  was  indifl'erent  of  its  own 
'  nature,  and  became  only  treasonable  by  the  eon  • 
I  nection  ;  but  no  witnesses  ever  deposetl  upon 
j  things  so  coherent,  and  so  connecteil  together, 
i  as  these  do  ;    for  they   depose  still  upon  the 
;  same  penscn  currying  on  the  same  di-sign  of  a 
I  rebellion,  as  to  uliich,  in  one  place,  he  is  ex- 
I  citing  his  own  nephew^  and  telling  him  his  re- 
!  solutions,  and  settling  a  correspondence  with 
;  him  ;    at  another  time  he   presses  commissar 
I  3Ionro  to  the  same  rebellion,  at  a  third,  he 
I  holds  a  meeting  at  his  own  ch.mber,  and  speaks 
j  concerning  it,  and  from  that  meeting  he  sends 
!  a  trusty,  who  forms  the  rebellion.      Besides 
I  all  this,  ttiough  two  witnesses  be  sufficient,  I 
have  adduced  Mr.  WiUiainCarstaces  chief  con- 
spirator,   and    \tho  choosed  rather   to  sufl'er 
violent  tortiurc,  than  to  disclose  it ;  he  hke- 
wise  deposes  upon  all  these  stCM>s,  and  con- 
nects   tncnt    together,    and    tins     his    De- 
position is  twice  reiterated,   upon  oath,  afler 
much  pix?meditation.      And  I  Ukewise  add.ace 
two  depositions  taken  upon  oath,  by  sir  Lcolin 


Jenkins,  who  was  impowered  by  the  law  of 
England,  and  at  rlie  e  >mmand  of  the  King, 


poses,  that  Dsillio  came  frequently  to  him,  and 
desired  him  to  advance  the  money,  and  himeut- 
e<l  the  delays ;  and  that  there  was  so  httle  to^be 
advanced  ;  and  who  should  be  better  believed 
than  one  who  was  his  own  trusty,  and  a  person 
who  was  able  to  advance  so  great  a  sum  ? 
Boiini,  another  of  the  witnesses,  deposes,  that 
Ferguson  told  hhn,  that  the  pannal  spoke  fre- 
quently to  him  concerning  the  same  money, 
and  that  he  sat  up  several  nights  with  Ferguson 
upon  the  said  eons))iracy  ;  and  who  should  ho 
better  believed  than  Ferguson's  confident,  and 
one  who  was  so  far  trusted  in  the  wh(»lc  allUir, 
tliat  he  was  to  takeaway  that  sacred  life,  which 
heaven  has  pr«sei'ved  by  so  many  iiiiraeles  !* 

Against  these  tlireo  dep'isitions  you  have 
heard  it  objected,  that  '  non  testimonia,  sett 
'  testes  probant,'  especially  by  our  law  ;  in 
which  by  an  express  act  of  parliament,  no  ]iro- 
bation  is'to  be  led,  but  in  presence  of  the  assise 
and  pannal.  To  which  it  is  answered,.  That 
these  depositions  are  not  meer  testimonies; 
for  I  call  a  testimony  a  voliintar  declaration, 
emitted  without  an  oath,  and  a  judge ;  but 
these  depositions  ai*^  taken  under  tlie  awe  of  an 
oath,  and  by  the  direction  of  a  judge.  2. 8hep- 
hard  was  confntuttd  wuh  the  paiuial  himself, 
and  he  had  uoihing  to  say  a^inst  him  ;  where- 
as the  great  tiling  that  can  oc  objoeted  agaiiist 
testimonies*  (and  by  our  statute  especially)  is, 
that  if  the  party  who  emits  the  testimony  had 
been  confrouteil  with  the  pannal,  the  impres- 
sion of  seeiniT  a  person  that  was  to  die  by  his 
deposition,  would  have  mailc  him  afraid  to  de- 
jwsej  laxly  :  and  the  pannal  hkewisc  might  by 
proposing  interrogators  and  questions,  have 
cleartnl  himself,  aud  satisfied  the  jutigcs  io 
many  things  deposed  against  him  :  liut  so  it  is 
tbat  Mr.  }!ibepbard  having  been  coufrontod 
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with  tbe  punal,  bdbrt  the  kin^  himfeir,  who  |  after  the  jmy  it  indosed  :  fbrtbea  nidee4  tbejr 
if  as  far  abore  other  judgea,  in  hii  reaioa  and  '  might  be  dangcroua,  bceaoie  the  party  oouM 


juitice,  as  he  ia  in  his  power  and  anthority  : 
Be  d^poHi-s  that  the  pannal  was  the  chiiff'  ma- 
nager of  this  conspiracy,  next  to  Ar^-le.  and 
that  he  was  so  passionate  to  have  this  money 


not  objetn  against  them  :  bat  since  the  statute 
only  dischaiiges  io  produce  writ  or  witneaaest 
after  the  jmy  i^  inclosed,  it  aeema  cleariv  to 
insinuate,  that  they  ought  to  prove,  when  Aer 


to  buy  arms,  that  he  lamented  the  deiavft.  |  are  firodured  in  presence  uf  the  party  himself. 
And  can  it  be  imagined  that  Mr.  Shephaird,  I  as  now  they  are.  And  though  the  civQ  law 
whom  he  traced  with  his  Hfe,  and  his  fortune,  |  did  not  allow  their  judges  to  believe  ieatinw- 
and  whom  all  their  party  traaled  with  thoir  I  nies,  because  they  were  confined  to  obaarre 
cash,  would  have  deposed  any  thing  against  I  strict  bw,  yet  it  does  not  from  that  folloir. 
himthat  was  not  true,  especially  when  he  anew  |  that  our  juries,  whom  the  law  allows  to  be  n 
that  what  he  was  to  depose,  was  to  take  away  -.  law  to  themselves,  and  to  be  confined  by  no 
hik  life  and  bis  fortune  ?  or  that  if  the  rannal  !  nile,  but  their  conscience,  may  not  trust  in- 
bad  Leon  inmirent,  he  would  not,  when  he  was  j  tirdy  to   the  deposition  of  wifneaseSy  though 


cmfronied  with  !^lr.  Mhephard  before  the  kinqf 
himself,  have  roared  against  Mr.  Shepharri,  if  be 
bad  not  bi'en  conscious  to  his  own  guilt  ?  There 
is  a  suqirise  in  innocence,  which  makes  the  in- 
nocent, exriaim ;  and  it  inspires  men  with  a  cou- 
rage which  enables  them  to  confound  those 
who  depoM  falsely  against  them.  An«l  in 
what  occasion  could  either  of  these  have  ap- 
peared, more  than  in  this,  wherein  this  ;;cu- 
tleman  was  charx^  to  have  conspired  with  the 
greatest  of  rascab,  against  the  bcit  of  princes  ; 
and  that  too  in  iiresence  of  the  prince  niiuself, 
against  whom  he  had  cunspirra  ?  But  guilt 
stupifies  indeed,  ami  it  did  never  more  than  in 
this  gentleman's  case,  whose  silence  was  a 
tnore  eonvincing  witncw  than  Mr.  Shepherd 
could  be.  Mr.  Carrtares  likewise  knew  when 
he  was  to  depone,  that  his  deposition  was  to  be 
Ufod  against  Jerviiwood :  and  he  stood  more  in 


wit  taken  before  themaelvea,  when  they  know 
that  the  witnesses  by  whom,  and  the  jndgca 
before  whom  these  'depositions  were  emitted, 
are  persons  beyond  all  suspicion,  as  in  car 
case,  but  yet  for  all  this,  1  produce  theae 
testimonies,  as  admlnielea  here,  only  to  connect 
the  de|iOsitions  of  the  present  n  itntiaci, 
and  not  to  be  equivalent  to  witnesaea  in  this 
legal  process  ;  albeit  as  to  the  conviction  of 
mankind,  Ihey  are  stronger  than  any  ordinary 
witnesses. 

When  vou,  my  lords,  and  gentlemen,  re- 
member that  it  in  not  the  revenge  of  a  private 
party,  that  accuses  in  this  case ;  and  that  even 
in  private  crimes,  such  as  for^r>*,  or  the  mar- 
der  of  childrm,  &c.  many  Junes  Iiere  have  pro- 
ceeded upon  mere  presumptions,  and  that  even 
Holomon  himself  found  his  illuttrions  deciaioiis 
approved  by  God  Almighty,  upon  the  presumed 


awe  of  his  love  to  his  ftiend,  than  of  the  tear    assertion  of  a  mother ;  I  nope  ye  will  think  two 
of  tlie  torture  ;  and  hazanled  rather  to  die  for    '"     '    ' 
Jerviswood,  than  that  Jervisvrood  should  die 
by  him :  How  can  it  be  then  imagined,  that  if 
this  man  had  H4.eii  Jerviswood  in  his  trial,  it 
would  have    altered  \\\h  deposition  ;    or  that 
this  kindness,  which  we  all  admired  in  him, 
would  have  suflered  him  to  forget  any  thing 
in  his  deposition,  which  might  have  been  au- 
▼antageous  in  tlie  least  to  bis  friend  !  and  they 
understand  ill  tliis  heiglit  of  friendship,  who 
think  tliat  it  would  not  have  been  more  nice 
and  careful,  than  any  advocate  could  have  been. 
And  if  Carstares  had  foigot  at  one  time,  would 
he  not  have  supplied  it  another ;  but  esfiecially 
at  this  \tai  time,  when  he  knew  his  friend  was 
already  brought  upon  his  trial,  and  that  this 
renewed  testimony  was  yet  a  further  confirma- 
tion of  what  was  said  against  hi  in  ?    And  albeit 
tlie  king's  servants  were  forced    to  engage, 
that  t 'arstareH  himself  should  not  be  made  uae 
of  as  a  witness  against  J  eriiswood  ;  yet  I  think 
this  kind  scrupulosity  in  Carstares  VorJei vis- 
wood  shotrid  convince  vou  more  than  twenty 
siiN|>crt,  nay  than  even  in  different  witnesses ; 
ntir  can  it  be  imagined,  that  the  one  of  these 
witnesses  woiiM  not  have  been  as  much  afraid 
of  (Jud,  and  his  oath  at  London,  as  at  Edin- 
burgh ;  and  the  other  in  the  council- chamber 
in  the  forenoon,  as  in  the  justice-court  in  the 
afternoon. 

9,  The  statute  founded  on  does  not  discharge 
the  producing  of  teitiiioniea,  otberwaya  than 


friends  deposing,  as  present  witnesses,  admini- 
culated  and  conue<ned  by  the  depositions  of 
others,  though  absent,  sliould  beget  in  yon  aa 
iotin>  belief;  especially  against  a  pannal,  who 
has  been  always  known  to  incline  this  waVt 
and  who,  though  he  was  destired  in  the  Tm- 
booth  to  vindicate  himself  from  those  Crimea, 
would  not  say  any  thing  in  his  own  defence : 
and  though  he  offers  to  clear  himself  of  his  ae- 
cesion  to  the  king's  murder,  yet  saya  nothing 
to  clear  himself  from  the  conspiracy  entered 
into  with  the  htb  earl  of  Argyle,  for  invading 
his  native  couutrey  ;  which  is  all  that  I  here 
charge  upon  him,  and  which  he  incKnes  to  jna- 
tifie  as  a  necessary  mean  for  redressing  gncv- 
ances.     I  must  tnerefore  remember  you,  that 
an  inquest  of  very  worthy  gentlemen  did  fiiid 
Itathillet  guilty,  though  there  waa  but  one  wit- 
ness k*d  against  him ;  because  when  he  was 
put  to  it,  he  did  not  deny  his  accession  ^  and 
two  rogues  were  found  guilty  in  the  late  cir- 
cuit at  Glascow,  for  having  murdered  a  hi. 
tieman  of  the  guard,  though  no  man  saw  nem 
kill  him  ;  but  the  murderers  having  been  pur- 
sued, they  run  to  the  place,  out  of  which  the 
pannals  then  aocuaed  were  taken,  none  hnviiM^ 
been  the  face  of  the  runaways ;  and  the  pamiafi 
being  accused,  and  pressed  to  deny  the  acces- 
sion, shunned  to  disown  the  guih,  but  desired 
it  mi^t  be  proved  against  them.    This  mn 
convince  you  that  there  are  proofr  whacb  «• 
r  thawilBssBss;  mmTI  aanirslkai 
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there  were  never  more  proving  witnenes  than  | 
in  this  case  \  nor  were  the  depositipos  of  wit- 
nesses ever  morestrooffly  adminiculaied.  Re- 
member the  danger  luwwise  of*  emboldening 
ooqspiraoies  against  the  king's  sacred  life,  and 
.of  enoouraging  a  ciril  war,  wherein  yourselves 
nnd  your  posterity  may  Meed,  by  making  the 
least  difficulty  to  find  a  man  guilty,  by  the 
strongest  jpi^oofs  that  ever  were  adduced  in  so 
latent  a  cnme  as  a  oonspiracy  is.  And  I  d9 
justly  conclude,  that  whoever  dehies  that  a 
conspiracy  can  bethusBroved,  does  let  all  the 
world  see,  that  he  inclines  that  conspiracies 
thoold  be  encouraged  and  allowed.  Our  age 
is  80  far  from  needing  such  encouragements, 
that  on  the  other  hand  in  this,  as  in  all  other 
crimes,  because  the  guilt  grows  frequent  and 
daotferotts,  the  probation  should  therefore  be 
inade  the  more  easy,  though  in  this  case,  the 
king  needs  as  little  desire  your  favour,  as  fear 
your  justice.  And  I  have  insisted  so  much 
vpon  this  probation,  rather  to  convince  the 
yioM  of  the  conspiracy,  tlian  you  that  this 
oolispirator  is  guilty. 

Thereafter  the  Lords  ordained  the  assize  to 
kidose,  and  return  their  verdict  to-morrow,  by 
Bioe  a'dock  in  the  morning. 

EoofBURGii,  Decmber  24,  1684. 

The  said  day  the  persons,  who  post  upon  the 

mze  of  Mr.  Robert  BaiUie  ,  or  Jerviswood, 
rcinnied  their  verdict  in  presience  of  the  said 
lords ;  whereof  the  tenor  follows :  The  assize,  all 
in  one  voice,  finds  the  crimes  of  art  and  part  in 
the  cootpiracy,  and  plot  libelled,  and  of  conceal- 
ing, and  not  revealing  the  same,  clearly  proven 
against  Mr.  Robert  Baillie  the  panoal,  in  re- 
spect of  the  depositions  of  witnesses  and  admi- 
■ides  adduced^  Sic  subscribUur^  Stratumor£, 
Cbancdlbr. 

Ailer  opening  and  reading  of  the  which  ver- 
dict of  assize,  the  lords,  justice  general,  josti^ 
deikyand  commissioners  of  justiciary,  there- 
Ibra  by  the  mouth  of  James  Jobnstotui  demp- 
•ter  or  court,  decerned  and  adjudged  the  said 
Mr.  Robert  Baillie  of  Jerviswood  to  be  taken  to 
tiM  mercat-cross  of  Edinburgh,  *  this  twenty - 

*  **  This  great  expedition  was  occasioned  by 
the  prisoners  bad  state  of  health,  who  they 
tered  migbt  avoid  his  ezecutioo  by  a  natural 
death."    Former  Edition. 

**  BaiUie  of  Jerviswood  was  ofi*ered  his  life,'* 
aayn  Ihlrymple,  Memoirs,  Part  1,  Book  1,  p. 
t9l9  4toed.  of  1771,  '*  if  he  would  consent  to 
torn  evidence.  He  smikid  and  said  They  who 
cm  nnke  such  a  proposal  to  me,  know  neither 
ae  Dor  my  country."  He  refers  not  indeed  to 
any  authority :  it  is  probable  thereforo  that  till 
air  John  wrote  his  book,  this  interested  and 
•ednctivo  ofier  on  the  one  hand,  and  contemp- 
kdignant  refusal  on  the  other,  never  ex- 
imlesi  perhaps  in  the  thoughts  of  the 

^ .  Of  air  John's  svstem  of  history- writing 

upon  mob  occasions  I  will  transcribe  his  own 
ttnqfi  Meovni  in  hia  own  atraoge  Ian- 
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fiiurth  day  of  December  instant,  betwixt  two 
and  tour  o'clock  in  the  attonoon,  and  thero  to 
be  hanged  on  a  gibbet  till  he  be  dead ;  and  his 
head  to  be  cut  on,  and  his  body  to  be  quartered- 
in  tour,  and  his  head  to  be  affixed  on  the  Nether- 
bow  of  Edinburgh,  and  one  of  his  quarters  to 
be  affixed  on  the  Tolbooth  of  Jedburgh,  another 
on  the  Tolbooth  of  Lanerk,  a  third  on  the  Tol  - 
booth  of  Air,  and  a  fourth  on  the  Tolbooth  of 
Glasgow ;  and  ordains  his  name,  fame,  roemoryy 
and  honours  to  be  extinct ;  his  blood  to  be  taint- 
ed, and  his  arms  to  be  riven  forth,  and  ilelete 
out  of  the  books  of  arms ;  so  that  his  posterity 
may  never  have  place,  nor  be  able  herealler  to 
bniik,  or  joyse  any  honours,  offices,  titles  or 
dignities,  within  this  realm  in  time  coming ; 
aid  to  have  forfaulted,  emitted,  and  tint,  all 
and  sundry  his  lands,  heritages,  tacks,  stead- 
ings, rooms,  possessions,  goo£  and  gear  what- 
soever,pertainiiigto  him,  to  our  sovereign  lord's 
use,  to  remain  perpetually  with  his  highness 
in  property,  which  was  pronounced  for  doom. 
Sic  subtcribUur^  LmuTHoow. 
James  Foulis.     Roger  Hoo. 

J.  LOCKART.  A.  SeTON. 

David  Balfour.  P.  Lyon: 

Extracted  forth  of  the  books  ofa4)oumal, 
by  me  Mr.  Thomas  Gordon,  derk  to  the  jot- 
tice  court. 

Sic  subtcribitur,    TuosiAs  Gordon. 

He  was  executed  accordingly  the  same  day, 
and  at  the  place  of  execution  persisted  in  de* 
nying  his  knowledge  of  any  design  against  the 
king's  life,  or  the  duke's,  or  of  any  ptot  against 
the  government :  he  owned,  he  thought  it  law- 
ful fi>r  subjects,  being  under  such  pressurea, 
to  try  how  they  might  be  relieved  from  them, 

guage ;  ^*  In  order  to  give  variety  to  tho 
narration,  and  to  avoid  inaidng  roflectioos 
on  mvself,  I  have  of\en  thrown  what  people 
thought  into  what  they  said.  This,  thouffh 
warranteii  by  the  example  of  almost  all  tbo 
antient  liistorians  and  the  greatest  of  the  mo  • 
dems,  may  in  this  age  give  an  appearance  of 
infidelity  to  the  narrative.  But  1  flatter  my- 
self a  rmer  of  taste  will  easily  perceive  a  dis- 
tinction. When  the  words  are  contained  in  n 
sentence  or  two,  they  are  those  which  were  ac- 
tually spoken.  When  they  run  into  length  tha 
writer  is  in  part  answerable  for  them."  (Pre- 
face to  vol.  1  of  Memoirs,  4to  ed.  1771)  Tha 
distinction  taken  in  the  last  clause  of  this  pa- 
ragraph is  most  undoubtedly  not  true  in  the 
case  of  sir  John  Dairy  mple. 

Sir  John  (at  the  end  of  part  3,  book  10)  in- 
forms us,  that  to  him ''  it  appears  that  to  write 
history  without  drawing  moral  or  political  rules 
of  conduct  from  it,  is  httle  better  than  vnriting 
aromanceJ"  The  student  of  sir  John's  work, 
may  experimentally  ascertain  the  melancholy 
truth,  that  the  absence  of  moral  and  ()olitical 
deductions  is  not  the  only  quality  by  which 
hurtory  can  be  degraded  to  the  rank  of  a  ro- 
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and  lii^  dengii  went  no  farther ;  bat  b^reftiscJ 
to  rntrr  into  particiitary. 

AlKTuanls,  in  piirsnance  of  the  sentence, 
hi^  mnjestv's  hc-valds,  and  [>urse>nnt^,  with 
thrir  i*f»nis'di«iplayi*fl  (:it)er  nountl  of  tnimpets) 
did  pnl)1i«rly,  in  f;ire  ot  the  court,  conform  to  the 
ciiiitom  in  tlic  smttncpit  nf  treason,  in  his  ma- 
jesty's nmnc  and  ui:thoniy,  cancel,  tear  and 
<!esiroy  the  said  "Mr.    Ilubcrt   )?  ail  lie  hi^  amis, 

tlircu  tlifni  ill  his  face,  trampled  thfni  under  '  him  (Timinall^ ;     and    to   secure  his 
i'iwi;  nnd  nrdnined   his  aims  to  be  expunsred  !  while  he  is  dyinpf  a  natural  death,  broii|(bt on  bj 
oat  offhchookK  ot  heraldrv.  hisi)osteritv  to  be    their  maietreatnient,  they  raise  a  proeeM  in 


he  was  carried  in  a  chair,  in  hii  night  gown,  to 
the  scaffold. 

"  By  the  council- books,  I  And,  Aogrnat  18, 
<  the  lady  Jeniswood  is,  upon  her  petition,  al- 
'  lowed  'to  see  her  dying  boaband,  whb  the 

*  physicians,  but  to  speak  nothing  to  bin  bnt 

*  what  they  hear  nnd  ore  witnesses  to.'  I  am 
of  opinion  this  low  state  of  his  health  put  the 
managers  at  first  off  the  design  of  processing 


ignoblr,  and  novrr  to  cnioy  honour  and  dig 
nity  in  timecunni)'^:  nnd  thereafter  went  to 
the  >len-»t  cniss  0I  Kdinhnrgh,  and  solcmnlv 
t(ire  and  i*nncoll(*d  the  !taid  Mr.  Robert  Hailhe 
hi»  arms,  and  alKxcd  the  sa'ninc  on  the  saiil 
Merr.it- cross  reversed,  with  this  inscri[»tion; 
The  u'  ins  of  31  r.  Kobctt  naillie,  late  of  Jcrvis- 
wood,  Travtor. 


Wodrow,  in  his  History  of  the  Snflerinifs  of 
the  Clmrch  of  Ncothmd,  «rives  the  tidloMinir 
particulars  iesiici'ti:i«;  this  'frial : 

••  3lr.  Robert  Haily  <»f  .IciTiswood,  with  whose 
siifrcrin<*s  I  shall  end  this  section,  was  a  ^pq- 
tlcinun  who  had  the  testimony  of  some  of  the 
i;reatest  men  of  this  apfe,  whom  I  could  name 
for  oneof  tlie  best  of  men,  and  greatest  of  states- 
men, and  so  was  a  ?cry  proper  object  of  the  fur}- 
of  this  period,  and  could  scarce  escape  the  rage 
and  malice  of  the  duke  of  York,  and  such  as 
were  with  him  carry  inur  on  the  plot  i^^nst  our 
rtTiirion.  rt^formatinn  and  lilierty. 

**  InitiH*d  he  fell  a  sacrifice  foronrholy  refor- 
mation, nnd  received  iliecwiwn  of  mart^iTdom, 
upon  the  uccouut  of  liis  zealous  appearances 
against  i>opcry  and  arbitrary  |)owcr.  I  can 
nercr  consider  this  great  inau,  and  sereral 
others,  in  this  and  succecdinsr  years,  of  the 
must  judicious  and  notable  of 'our  martyrs, 
neglected  of  design  bv  the  collectors  of" t lie 
ilond  of  ^vitnesscs.  but  1  must  blame  their  pri- 
vate and  p:u1y  icmper. 

**  Jcr^iswood's  trial  was  published  by  the 
n.an?gi'rs,  and  1  may  \ierliaps  make  some  re- 
maiks  afterwards  upon  it.  1  shall  here  give 
some  few  hints  1  njcft  with  in  the  records, 
with  relation  to  him,  when  )>cf(>rc  the  council, 
of  Mhich  th«Tui««  nothing*  *n  his  printed  trial. 

**  Through  his  long  confinement,  and  harsh 
treatment  %Then  in  prison,  this  gooil  man 
tiii-ncd  very  sickly  and  tender;  and  it  was 
reck(»utMl  almost  certain  bv  all,  that  had  the 
manure rs  spared  tliis  gcatfeman  a  few  weeks 
longer,  they  \tould  have  bwn  rid  of  him  by  a 
natural  death,  aud  escaped  the  indelible  blot  of 
inhumanitv  and  barbarity  to  so  excellent  a 
person.  Jl«  was  evidenil v  a  dyinsr  when  tried 
before  the  justiciary,  and  was  obUged  to  ap- 
pear in  his  night  gown  before  them,  and  scarce 
able  to  stand  when  he  spake ;  and  yet  he  was 
kept  in  the  pannel  for  ten  hours,  anil  behoved 
to  take  cordials  setecal  times;  and  next  day 


order  to  tine  him  to  the  value  of  6000/.  sleri. 

**  Thus,  August  30,  the  council  order  the  ad« 
vocate  to  pursue  Jervtsvtood,  for  resetting,  en- 
tertaining, and  corresponding  with  rebels ;  and 
as  far  as  I  can  find  be  was  not  able  to  appear 
before  the  council  when  they  passed  a  decree 
against  him,  only  he  ordered  his  advocate  Id 
apiM?ar  for  him. 

'<  Accordingly,  September  4,  the  council 
pam  their  decreet,  fining  him  in  six  tbooaand 
pounds  sterling.  The  decreet  is  very  kmr, 
and  would  take  un  too  much  mom  here.  In 
short,  it  narrates  the  liliel  given  in  againat  Ikr- 
viswood,  which  i*onsists  m«)stly  of  the  artidea 
of  his  {Tinted  indictment,  upen  which  ailer- 
uanls  he  suffered,  and  a  charge  of  his  convene 
and  intercom mnning  with  the  peraons  who  will 
just  now  come  in ;  and  then  the  libel  is  re- 
ferred to  his  oath,  which  he  refusing,  they  paaa 
sentence.     Tlie  sum  of  all  is  this : 

*  The  lords  of  his  majesty's  privy  coimcif, 
'  having  heard  and  considered  the  foresaid  libel, 

*  and  the  interrogatories  given  in  by  bis  ma- 

*  ji«ty's  advocate,  in  onler  only  to  an  arbitrary 

*  punishment,  to  which  his  majesty's  advocate 

*  restricted  the  lil>el  *■  pro  loco  et  tempore,'  and 

*  rescrvetl  the  other  ar(ick»  of  the  libel  to  be 

*  pursu(.<d  as  law  accords ;  and  the  conucil 
*■  haling  ap|Knnted  a  cnnmittec  to  exaniine  Mr. 

*  Robert  liailv  of  JervisuootI,  ujmii  the  aaid 

*  interrogatorfes,  the  tenor  whrreuf  follows: 

'  Imo.  Did  you  harbour  or  intercommune 

*  wKh  Mr.  Samuel  .4rnot,  Mr.  Gabriel  Semnle, 

*  Mr.  David  Hume,  Mr.  Cieorge  Barclay,  Mr. 

*  'William  (lilchiist,  Mr.  .\lexander  Hedin,  Mr. 

*  John  Hepburn,  Mr.  John  Rae,  Mr.  James 

*  Kirktoun,  Mr.  Alexander  Lennox,  Mr.  David 

*  Jamison,  Mr.  Thomas  Douglas,  Mr.  Alexan- 

*  der  Moncrief,  Mr.  John  ^\ck»h,  Mr.  Richard 

*  Cameron,  Mr.  Donald  Cargil,'  Den- 

*  holm  of  Westsiiields, 8tuart    of 

*  Cultness,  James  Stuart  his  hrotlier,  Mr.  Tho- 
'  mas  Fellings,  John  Wilson  in  I^nerk,  Mr. 
^John  Menzies  of  Hangin^^shaw,  >lichael 
*■  Lamb  in  Lanerk,  David  Barclay  surgeon  in 
*■  Edinburgh. 

<  2do.  Did  YOU  reset  Alexander  Twceily  yonr 

*  gardiner,  affer  Bothwel-bri<lge. 

*  And  the  said  committee  hav  ing  gone  to  the 

*  Tolbooth,  and  desired  the  the  said  Jerviswood 
'•  to  answer  upon  oath  m  the  said  interroga- 
*■  tories,  and  he  haviny^  refused  to  depone,  the 
*■  said  lords  do  hold  him  as  coolest,  and  gfaihy 

*  in  regard  of  bis  refusing  to  depone,  nserr- 
<  ing  to  hii  myaty'a  advocate  to  panne  tte 
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*  other  crimes  liMled,  and  whereof  the  said 

*  JcTviswood  is  now  holdcti  as  confest,  at  law 

*  accords,  and  have  fined,  and  fine  the  said 

*  laird  of  Jerviswoodin  the  aom  of  six  thousand 

*  pounds,  stcrliug  money,  for  the  crimes  whint;- 

*  upon  he  is  holden  as  oonfest,  to  be  paid  to  his 

*  majesty's  cash-keeper  for  his  majesty's  use. 

*  WJiich  setiteuoe  was  intiiAated  to  Mr?  Walter 

*  Prinjjie  his  procurator.' 

'^  We  shall  hear  more  just  now  of  such  un« 
acdiintaMe  fines  imposed  upon  gentlemen, 
to  the  real  ralne  of  their  estates,  hut  in  a  little 
time  the  manag^ers  gro  on  to  Imnt  for  his  pre- 
cious lite.  September  10,  the  council  give 
orders  to  remove  ttie  lady  Graden  his  si&r, 
and  the  lady  Jernswood  from  his  room  in 
prison,  they  beins^  informed  he  is  recovered  of 
nis  indisposition.  We  shall  find  thia  was  but  a 
very  sfender  recovety,  and  that  afterwards  he 
crew  worse,  in  part,  no  doubl,  from  his  being 
deprived  of  the  care  of  these  excellent  ladies ; 
and  November  6,  the  lady  Graden  is  allowed 
to  be  close  prisoner  with  Jerviswood,  becanse 
of  bis  valetudinary  condition. 

**  He  contiuued  in  inison  still  weaker  and 
weaker,  till  December  18,  when  I  find  the 
king's  advocate  is  ordered  to  pursue  a  process 
of  treason  and  forfeiture,  againU  Mr.  Robert 
Baiiy^of  Jerviswood,  to  morrow  at  two  of  the 
dock,  and  sir  George  Lock  hart  of  Carawath, 
and  sir  John  Lawdcr  advocates,  are  appointed 
to  concur  with  the  king's  advocate  in  the  pro- 
cess. 1  need  not  again  remark,  that  this  was 
to  prevent  Jerviswood's  employing  them  in  de- 
fence of  hisi  just  rights.  However,  the  time 
was  exceeding  short,  and  tlierett»re,  though  it 
seetns''  to  be  yet  the  more  straitening  to  liim, 
the  libel  and  indictment  were  not  put  in  his 
liaods  til!  the  2^nd  :  upon  the  23rd  of  Decem- 
ber Jcrviswo<td  gives  in  a  petition  to  the  coun- 
cil, sbeuing, 

*  That  only  yesterday  he  receive*!  an  in- 

*  dictment  of  treason  at  eleven  of  tlie  clock,  to 
*■  appear  before  the  justiciary  this  day  at  two  of 

*  the  clock  in  the  afternoon,  which  is  so  short  a 

*  timo>  that  tlie  {ictitioncr  Ikis  g-nt  no  lawyers 

*  consulted,  nor  time  to  mise  his  k*tters  ot  ex- 

*  cnlpation  for  proving  his  defences  and  objec- 
'  tions  against  the  witnesses,  as  is  aUowe<l  by 

*  the  act  of  regulation,  and  theonlinary  time 

*  in  such  cases  is  fifteen  days  ;  and  the  peti- 

*  tioncr  at  present  being  so  sick  and  weak,  as 
'  he  is  not  able  to  come  over  his  bed  without 
^  being  lifted,  as  appears  by  the  testimony  of 

*  j)li3'sicians  ;    wherefore   he  humbly  suppK- 

*  eates,  that  the  council  may  prorogate  the 

*  diet  to  some  com]K!tent  time,  and  allow  him 

*  lawyers,  viz.  Sir  l^trick  Hume,  Mr.  Walter 

*  Pringle,  Mr.  James  Graham,  Mr.  William 
«  Fletcher,  Mr.  James  Falconar,  and  Mr.  Wil- 

*  liam  Baily.'  The  council  refuse  to  prorogate 
the  diet,    '  but  grant  him  the  advocates  he 

*  seeks,  and  allow  them  to  plead  without  haz- 

*  ard,  they  containing  them5«hre8  in  their  plead- 

*  logs  in  the  terms  of  law  and  loyalty,  as  they 
<  will  answer  at  their  peril.' 

^TfamisiA  I. meet  with  in  ttio  cMmcil- 


books  concerning  Jerviswood.  I  shall  now 
give  the  reader  an  abstract  of  tliis  excellent 
person's  trial,  firom  the  justiciary  records ;  the 
principal  papers  being  already  printed,  I  shall 
only  give  the  substance  of  tnem.  Upon  Sep- 
tember 23,  when,  as  I  have  aheady  remarked, 
this  worthy  gentleman  was  in  a  dying  condi- 
tion, and  couM  irat  have  lived  many  days,  he 
was  carried  in  before  the  justiciary,  where  his 
indictment  is  read,  bearing, 
'That  notwithstanding  conspiring  to  over- 
turn the  government,  or  concealing  and  not 
revealing  any  treasoiMblo  design,  project,  or 
discourse  tending  thereto,  or  assisting,  aiding, 
or  abetting  such  as  have  any  such  designs, 
infer  the  pains  of  treason  by  act  3  Pari.  1, 
Jam.  1.  Act  37,  Pari.  2,  Jam.  1,  and  144  aci, 
pari.  12,  Jam.  6,  and  act  1,  acss.  1,  pari.  1, 
Char.  2*  and  act  2,  sess.  2,  psirl.  1,  Char.*  2, 
and  act  2,  pari.  3,  Char.  2.  Nevertheless  the 
pannel  traiterously  designed  to  debar  his 
royal  bighoen,  his  majesty's  only  brother, 
from  bis  right  of  sncoession  ;  in  order  to 
which  he  endeavoured  to  get  himself  elected 
one  of  the  commissioners  for  Kttling  a  colony 
in  Carolina,  that  he  might  thereby  have  better 
access  to  treat  with  tlia  earls  of  Sbal'tsbury, 
lord  Russell  and  othert,  who  had  entered  into 
a  conspiracy  in  England  against  his  mijjesty'i 
person  and  government,  and  with  colonel 
Rumsey,  Walcot  and  others,  who  had  con- 
spired the  murder  of  the  king  and  his  brother, 
and  went  to  Enj^land  himself  to  posli  forward 
the  people  of  EnglantI,  who,  be  said,  did 
nothing  but  talk  ;  and  after  he  bad  settled  a 
correspondence  here,  did  transact  with  the 
said  conspirators  to  geta  sum  of  money  t6  the 
late  eari  of  Argyle  a  declared  traitor,  finr 
laisiug  a  rebellion,  and  dki  chide  the  English 
conspirators  for  not  sending  it  seasonably. 
And  among  many  other  meetmgs  at  London, 
January,  February,  March,  April,  or  May 
1683,  for  carrying  on  the  said  traiterousdesiirn, 
had  one  in  his  own  chamber,  where  were  die 
ford  Melvil,  sir  John  Cochran,  Cesnock  elder 
and  younger,  with  Mr.  William  Veitch  a  de- 
clared traitor,  and  did  treat  of  sending  the 
foresaid  money,  ond  the  Scots  upon  their  at- 
tempting any  thing  for  their  own  relief,  their 
fretting  horse  from  England,  and  sent  down 
Mr.  Robert  Martin  from  that  meeting  to  pre* 
vent  any  rising  in  Scotland,  tdl  it  should  be 
seasonable.  Which  Robert  did  treat  with 
Polwart  and  others,  about  securing  the  ofA- 
cers  ot* state,  castles  antl  forces  in  Scotland, 
and  patting  their  associates  in  readiness  to 
assist  the  earl  of  Argyle.  That  he  did  cor- 
respond with  Ferguson,  Armstrong,  Runlsey, 
and  Walcot,  who  were  privy  to  the  homd 
part  of  the  conspiracy :  at  least  he  cor- 
responded with  the  late  oari  of  Ai^yle,  and 
Mr.  William  Veitch,  declared  traitors,  where- 
through he  has  committed,  and  is*  guilty  of 
the  crimes  of  high  treason  and  rebellion.' 
«<  Jervfswomrs  advocates  pled,  that  he  ought 
not  to  pass  to  the  knowledge  of  an  assize,  be- 
canse ht  bad  not  gotten  a  citation  of  Mesn 
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da\ s.  anil  » :is  prciludiil  ins  exciilpfttioii  ;  and  i  not  to  be  sdmUted.  The  adfoeate  tfiiweffSv 
hv  art  of  |Hu'liaiui  lit,  all  paoneU  bet'ora  the  |  that  in  cmapiracics  '  aodi  crimiiiia'  ha?e  aiiU 
rriiuinal  ctiuri  art*  alinwiKl  to  raiM  precepLs  of  |  been  adinitted,  because  no  other  wiotaMS  can 
excut{»aiiuu,  wliicti  sup|K>M  s  a  oiini*etetit  time,  .  be  had,  and  the  earl  haih  not,  and  nofcr  aoniffai 
not  here  uUoweil.  'rtiis  the  kini;'i  advocate, ;  any  accunty  lor  hia  deiMmiag.  The  lawvera 
in  his  C'riiuiiials«  title  ot  libfls.  atluwa,  and  tlie  j  tor  the  paunel  re|dy,  ilie  statute  of  loDf  ^frT'^ 
lonls  dnM'ittl  it  in  the  t*ase  of  lloU nsun  l6rJ, ;  stands  in  lull  force,  and  *  iibi  lesE  non  diatin- 
vho  albeit  be  px  Ins  libi*!  iu  priiiun.  by  an  iu-  •  *  guit,  non  est  distin^uendiun  ;'  biaidcB,  the 
terloiMitdrliebuieiltii  lia\e  litWn  da\s.  Tbe !  earl  is  incarcerate  fur  the  sane  criine,  and 
aihcK'ate  uppuiies  the  cunstant  tratt'of  deci- j  under  an  indictment  of  bigh  treaaoa  hath 
uoas,  am!  .sm\ >,  thui  uit  Oi  parliament  is  only  thrown  himself  upon  the  kmg*a  mercyv  end 
in  castas  uheVc  a  suiitmviis  ur  Ubei  iai  to  be  j  cannot  be  witness,  seeing  tlie  king  may  give 
raihiil  ;  hi.t  here  theie  i^  only  an  indictment,  him  his  life  or  not,  and  in  such  ctrcumstaDCrs 
nor  \».is  «\cu!|iat:ou  s»iiii:ht  oetuie  the  trial,  a  wit  neas  was  nerer  admitted.  Yea,  the  earl  of 
uliichis  lilt'  caM-  in  the  Uf  t.  However  it  is  Tarraa  is  to  be  considered  as  condemned  for 
plain,  ilecitiiOtis  can  never  pnt^e  any  thing,  the  crime  oftreafon,  seeing  he  full  and  amply 
airaiiiiit  iat« .  And  .lor\i.*i.uK'il.  :isi  we' heard,  cuule^sed  the  ciiiue,  and  never  any  body 
petitioi.rd  tiirrxnilpniuifi .  \ei  the  lords  re|»el  allow  ed,  that  ^  damuatua  criminia  Inane  ma- 
the  di-i'iucc  for  the  rtasoiis  i;i«'i;n  b}  the  ad >  .  *  jestatif  ,*  could  be  admitted  as  a  witneaay  for 
▼ocate.  j  which  he  adduceth  many  lawyers.    SirGeoige 

**  It  wail  fiirther  alled^  for  Jeriisivood,  fjuckhart  for  the  king  oppones,  that  *  eodi 
that  the  liarbouring,  entertaining  and  inter-  '  criuiinis*  are  admitted  witnesbeii  in  *•  omnifam 
couiinuninjr  With  the  persons  named,  is  *  res  |  *  criniinibus  exceptis,*  which  is  agreed  to  by  all 
*•  hai'ttniiN  ju«hi-ata/  and  the  paonel  already  hiwyers  ;  and  that  the  earl  of  Tarras  bath 
ficed  by  thi*  council  in  a  vast  kiuh  upon  that  snbinitteil  to  ttie  king's  mercy,  is  no  more  hut 
acciiunt.    'i'hc  advocate  rehiricts  bis  hbel  to    *  socius  criroinis  ;*  and  if  this  objection  stoodt 


the  {lanners  entering  into  a  conspiracy  for ' 
raising  rebellion,  and  for  procuring  money  to 
be  sent  to  the  i-ari  of  Argyle,  and  coucealmg, 
and  not  revealing  iliiii.  It  is  replied,  thai  Jer- 
viswood's  corre^pnndlng  with  Argyle  at  any 
timeaince  his  forfeiture,  was  expressly  pro- 
pounded as  an  interroirstory  before  the  council, 
and  that  not  only  by  himself  but  hke%iise  by 
major  Uolme:,  Mr.  Carstairs,  West,  Shepherd, 
Kumbold  and  Uumsey,  and  refers  it  to  a  double 
of  the  act  of  cfHmcil  writ  by  the  clerk's  servant, 
and  to  111Y  lord  advocators  oath  :  and  as  to  Mr, 
Veitch,  he  uas  not  det'lared  rebel. 

**  ^Sir  John  ijawder  tor  the  kinir,  op|)iHie8 
the  council  decreet,  where  no  such  interro- 
gatory was  put  to  the  pannci,  which  must  U'ar 
nioreVaith  than  any  scnil,  and  cannot  be  taken 


ctwijurations  of  treason  could  never  be  pttnren- 
Anotherof  J  en  iswood*s  lawyers  repones,  that 
there  are  sonic  objections  competent  agninst 
wiuiesses,  even  iu  *  criminibus  exoeptis,'  for 
example,   that  be  is  a  capital   enemy,  and 

*  sub  |iotestate  accusatoris,'  and  so  the  earl  of 
Tarras  is  by  his  submission  and  confesaion  ; 
and  he  having  submitted  his  life  and  Ibrtuoe 
to  the  king,  is  iu  the  case  of  a  witness,  who 
absolutely  depends  upon  his  m^esty's  advo> 
cate    the   pursuer,    and  in  a  private  proocn 

*  tester  doinestiri/  and  such  as  intirely  depend 
on  a  person,  will  not  be  admitted  ;  and  as  to 
the  ai-gimicnt,  that  at  this  rate  tlie  guilty  per- 
5«>n  111  list  escape,  the  answer  is  plaiu,  his  ma- 
jesty's adiocatc  might  have  pursued  the  paiinel 
before  he  had  pursued  the  witness ;   but  iiUw 


away  by  his  majesty '.t  advocate*s  oath,  to  the  the  terror  of  a  pi-ocess  of  treason  cannot  but 
kini<;'s  prfjndice  ;  and  adds,  Mr.  Veitch  wok  have  influence  on  him  as  a  wituesa.  Inahori, 
fbrfeitetl  \60T,  und  ICriO,  the  forfeiture  was  i  they  iin^etl  that  none  under  *  infamia  juris' 
mtifiLit  in  parilamriit.  To  this  it  i«  replied,  •  ran  lie  ad  in  it  trtl,  no  more  than  a  person  convict 
that  he  does  not  app*'>ari(i  1m-  tin*  pprsiMi  niimni  I  and  coinlenmeil,  even  in  the  case  of  treason  ; 
in  the  art  of  pai'lianirni.  and  tliough  he  ueiv.  '  but  the  eail  is  materially  convict,  when  alter  an 
he  came  home  sHut*,  and  .ill  the  punishment '  indictment  he  ronfesseth  ;  and  never  a  lawyer- 
inrtictedcnhiiii.  %ins  luinisinnnit.  nut  in  niurii  I  as^serted,  that  a  person  convict  of  treason  could 
under  pain  of  death,  which  i<«ikolfan\  ftMiner  !  be  admitted  a  witness. 

punish:nent,  and  it  uas  no  crime  to  iutiviom-  !  **  These  reasoniugs  were  so  strung,  tliat  the 
mune  wiih  him,  especiully  in  anotlH.r  kin(f  !  piihlisher  of  Jerviswood's  pmiTss  takes  notice 
dom  :  and  hy  the  act  ot'councd  1683,  tin  eon-  -  on  the  margin,  as  if  he  hai]  been  cnnscioua  the 
versini;  with  declared  traitors  is  restnrtvd  In  -,  carl  ought  not  to  have  been  admitted,  tliat  he 


arbitrary'  punishment.  The  advocate  op^MMies 
the  doom  of  forfeiture,  and  the  prockimauun  of 
council. 

*<  The  lords  sustain  the  libel,  as  restricted, 
relevant,  and  repel  the  defcnoirs,  and  the  assize 
are  sworn  ;  and  for  probation  the  carl  of  Tarras 
it  first  adduced,  against  whom  Jerviswood's 
advocates  olgeGt,  tliat  he  is  '  socius  criminis,* 
n4  by  94  cap.  stat.  2,  Rob.  1,  and  likewise 
an  indictment  of  high  treacoii,  and  beiug 

and  dntb|  ought 


deptmes  nothing  dilferent  from  the  other  two 
witnesses,  w ho  deponed  the  same  things  against 
the  earl,  l^>r  whidi  he  was  forfeited,  so  that 
there  «!Ould  be  no  ground  of  suspicion  from  his 
circumstances,  which  iniglit  be  easily  answer- 
ed. This  might  be  a  laid  and  concerted  thing, 
and  I  dotibt  not  but  it  was ;  and  aince  the  earl 
was  convict  by  confession,  there  was  no  need 
of  witnesses,  but  ex  abundant i  to  colour  the 
de.>iign  the  better. 
'*  llowerer,  the  lords  repel  nil  d^yectioBi, 
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and  call  the  earl  as  a  witnen.  His  deposition, 
and  that  of  conimiasary  Monro,  Philipliangh, 
and|  Gallowshiels,  have  been  more  than  once 
printed,  not  only  in  Jenriswood's  process,  but 
m  Sprat's  History  of  the  Rye-house  Plot,  and 
1  phall  not  here  enter  on  the  detail  of  tbetn. 
Thev  proTe  that  Jcrrisirood  bciiu>;  in  hazard, 
as  all  the  nation  were,  of  opprevsioii,  idfter  the 
•  unaoconntable  decision  in  Blackwood's  case, 
went  up  to  London,  and  did  speak  and  talk 
aoent  methods  to  bring  in  the  king  to  exclude 
a  popish  successor ;  and  that  they  discoursed 
likewise  upon  money  to  be  sent  to  the  earl  of 
Argyle,  and  Mr.  Martin  in  May  1683,  came 
down  to  Scotland  with  some  proporals  to  the 
eari  of  Tarras,  Philiphauffh,  Gallowshiels,  and 
some  others,  to  etiffage  them  to  a  rising,  when 
Eiqpland  rose  tor  the  security  of  the  protestant 
religion ;  but  as  to  a  design  against  the  king's 
life,  nothing  of  that  was  known  to  any  of  them. 
Moat  part  of  them  relate  to  the  plot,  as  it  was 
called,  and  design  then  in  hand,  and  very  little 
militates  a^nst  Jerriswood  in  particular.  They 
all  adhere  judicially  to  their  Depositions  maile 
helbre  the  lords  of  the  Secret  Committee. 

**  As  an  adminicle  of  probation,  the  advocate 
DToduces  the  printed  c<my  of  Mr.  Carstairs's 
depoaitUm,  and  the  clerks  depone  they  colla- 
timied  the  printed  copy  with  the  original,  and 
the  lords  ordain  it  to  be  taken  in  as  an  admi- 
nicle ;  and  they  give  it  a  title  very  injurious  to 
Mr.  Carstairs,  and  contrary  to  their  own  con- 
ditioi»  granted  him.    '  The  deposition  of  Mr. 

*  William  Carstairs,  when  he  was  examined  be- 

*  iora  the  lonls  of  the  secret  committee,  given 
"  in  by  him,  and  renewed  upon  oath,  upon  the 
'  89  of  December  1684,  in  the  presence  of  his 

*  m^aty's  privy  council.'  This  looks  as  if 
Mr.  Carstairs  had  voluntarily  renewed  his  de- 
position, December  23,  with  an  eye  to  his  dear 
trieiid,  Jerviswood's  trial  now  coming  on,  than 
which  nothing  is  more  injurious  to  this  worthy 
penon.  The  matter  was  this,  as  appears  by 
what  is  above  inserted,  and  the  account  that 
reverend  and  singularly  candid  person  gave  me 
more  than  once  in  conversation.  Mr.  Carstairs 
was  their  prisoner,  and  he  is  brought  into  town 
a  few  days  before  Jerviswood's  tnal,  and  dealt 
with  moat  earnestly  to  be  a  witness  against  Jer- 
riswood, which  he  rejected  with  aShorrenoe, 
and  pot  them  in  mind  of  the  conditions  granted 
him,  and  the  breach  of  faith  in  this  proposal. 
He  was  sgwn  nrged  but  to  appear  before  the 
lords  of  justiciary  and  own  judicially  that  he 
had  emitted  the  depositions  signed  by  his  own 
hand,  at  a  time  when  Jer%  iswood  was  not  pre- 
srnt ;  he  toM  them  he  wouM  suffer  any  thing 
before  he  wonld  do  so  mean  a  thing.  Mr. 
Carsturs  was  positive,  that  as  far  as  he  could 
mind,  he  was  never  before  the  council ;  but 
when  dealt  with  by  the  chancellor,  Qneensberry 
and  some  others,  and  had  datly  refused  the  two 
ftnner  propoaab,  the  originarpapcrs  signed  by 
hum  in  the  castle  being  produced,  he  did  own 
what  he  oould  not  get  by,  that  those  were  his 
aobacriptions,  and  put  them  in  mind  of  the  con- 
dttieas  apoM  which  be  had  made  those  deda- 


rations,  and  exftccted  thcy^  should  hot  be 
brought  against  any  person,*  as  they  had  pro- 
mised, and  so  led  tncm.  And  this  is  all  that 
was  attested  by  the  cliaucellor,  Quecosberry, 
and  the  rest ;  yet  tliey  were  sustained  as  an 
adminicle.  ShephenTs  and  Burn's  declara- 
tions were  produced,  and  this  was  all  the  proof. 
**  Before  the  assize  inclosed,  the  advocat  had 
a  most  bloody  and  severe  speech  to  them, 
wherein  every  thing  is  strctcltetl  to  the  utter- 
most against  the  pannel.  1  shall  not  insert  it 
here,  since  'tis  already  published.  In  short,  he 
urges  the  appointment  of  a  thanksgiving,  for 
the  discovery  of  the  conspiracy,  through  the 
nations,  the  practice  of  the  judgei  in  England, 
who  found  proof  enough  to  foifeit  some  of  all 
ranks,  and  insists  upon  the  witnesses  being 
Jerviswood's  relations ;  and  if  he  be  not  pu- 
nished, no  man  can ;  the  conspiracy  is  a  cheat, 
the  king's  judges  murderera,  and  the  witnesses 
knaves,  and  such  as  have  died,  martyrs. 

'*  He  goes  on  to  aggravate  the  designed  inva- 
sion and  civil  war  whidi  would  ensue,  and 
most  calumniously  insinuates,  that  the  pannel 
was  privy  to  Bourn's  design  to  kill  the  king : 
Whereas  the  reader  will  observe  in  Bourn's  (re- 
position, tliat  Jerviswood  was  with  them  mere- 
\y  about  the  money  to  be  transmitted  to  Hol- 
Und.  He  reproaches  him  with  being  nephew 
and  son-in-law  to  the  lord  Waristonn,  which,  I 
believe,  Jerviswood  reckoned  a  great  honour 
and  happiness,  and  alled^  he  was  ringleader 
in  Scotland,  and  guilty  ot  treason  as  much  as 
Blackwood,  whom  he  might  have  been  asham- 
ed to  mention. 

'*  Then  the  probation  is  summed  up  with 

much  cunning,  and  many  stretches.    Among 

other  things  he  alledges  Mr.  Carstairs's  frieno-  ' 

ship  for  Mr.  Baily,  as  an  argument  of  the  truth 

of  his  deposition,  which  was  emitted  when  he 

knew  it  was  to  be  used  against  Jerviswood. 

After  what  hatli  been  narratetl,  the  reader  will 

^  very  much  Question  the  truth  of  this,  Mr.  Car- 

!  staTn  provided  expressly  against  it,  and  unless 

I  he  knew  the  people  about  him  to  be  faithless 

and  villanous,  he  could  not  know  this. 

**  He  insists  again  upon  the  clearness  of  the 
probation,  that  Jerviswood  was  accessory  to 
Argyle*s  design  of  invading  his  country,  and 
adduces  Rathillet's  ease,  wherein  he  sa^-a, 
there  was  but  one  witness,  and  that  uf  two  men 
before  the  circuit  at  Glasgow,  against  whom 
there  were  no  witnesses  of  tbc'ir  killing  two  of 
tlie  guard,  but  only  their  not  disclaiming  the 

Siilt,  and  putting  the  court  un  proof;  aotl  urges 
ouchal's  case,  and  says,  if  a  t^entleroin  was 
lately  found  guilty  of  Kigh  treason,  by  the  opi- 
nion'of  oil  the  lords  of  the  session,  tor  not  re- 
vealing that  sir  John  Cochran  sought  fifty 
|>ounds  sterling  from  him,  though  he  refused 
the  same,  and  though  he  believed  il  was  souerht 
for  a  charitable  subsistence,  what  deserves  this 
pannel  who  sought  thirty  thousand  pounds 
sterUng?  Thus  we  see  precedents  made  of 
their  own  iniquous  and  unprecedented  practices. 
The  advocate  closes  all  by  shewing,  he  insisted 
not  60  much  upon  this  probauon  to  conrinct 
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tlie  assize,  an  the  world,  tbat  there  wa^  a  roD-  I  '  and  ha^insr  *gi4  mi  short  time,  it  cannot  be  ex- 
s}»irui'y  ;  ami  indc-etl  thU  spe«H:h  Keeiiis  run-  j  *•  pected  thuu  niv  in  reuon  that  I  sbouU  say 
trivetl'uii  pur|>iiSL'  tu  btr«:tch  every  thing  aj^ainst     *  innch. 

Jen'iswoiNl.  *  ^^^'y  ^^^  ^y  ^^^  vindicatioo,  and  the  Tin- 

*•  I  wihh  1  cuuld  sire  as  rikmI  an  account  of !  *  dicatiou  uf  my  reli;rion,  f  do  testify  and  do- 
th«  moviiijk:  sp(^*h  Mr.  liailv  had  tu  ilie  hi-  '  clarein  the  sijfhi  of  the  omniadeut  God,  and 
iimst,  aiiil  lh«'  home  thrusts  lie  <rave  the  sidui-  |  *  a«i  I  hope  for  mercy  on  the  day  of  Christ's 
cale;  but  1  ran  oiiU  MV*  he  appealed  ioth«'ut1vo- :  'appearance,  that  I  was  never 'conscious  to 
cute*6  conscience, 'whether  he  naif  not  satistieil  .  *  any  conspirucy  a;ijfainst  the  life  of  bis  sacred 
as  to  liis  iiuiocencc,  and  had  nut  owned  so  much  ,  *  majesty,  or  the  hie  olliis  royal  hiffbness  the 
tu  hiiiisflf;  wiiich  the  other  acknoMl<d:;o4l,  '  *  diike  uf  \lbuiiy  and  V'lrk,  or  the  Tile  of  any 
but  odiieil,  he  act«.-d  n<iw  by  order  from  ihv^fu-  -  ^  other  |)ers'>u  whuttwiincrcr. 
Terument ;  and  to  the  advocate  and  jud;;es,  lie,  ;  *  That  I  was  never  rnnsciuus  to  any  plot  in 
like  a  d\int(  man.  must  paibetically  d.^claimed  '  *  aiiv  uf  the  nations,  tor  the  oicrthrow  and  sub- 
any  acccKS  tu,  nr  knowledge  ut  any  dc»iinM  *  version  ot*  the  i;o\ernnient ;  and  that  I  de* 
a|{uin»t  the  kintr  or  his  bruther^s  lifi- ;  hut '  '  &ii;iird  nothinij^  in  all  my  pnbhc  appearances, 
added,  if  his  life  uiuht  t;o  tur  hi»  essays  i(»  pri:-  ■  *  wliieh  have  hem  few,  but  the  presenaticm  of 
a  popish  sucx'ession,  he  ouned  iheni,  and  :  '  the  prolestaiit  reiif^ion,  the  safety  of  bis 
ily  parted  with  his  life  as  a  testimony     '  nmjeMv's  person,  the  continuation  of  our  an - 

cieiil  giiviTument  u^ion   the   foundations  of 
Uhtici*  and  rL;;^l&fti»u»neM,   the  redressing  ot' 


lent 

heartily  parted 

against  a  papist*s  niountiu£|^  t|ie  throne. 

**  When  all  this  is  over,  the  assize  are  or- 


dered U»  iuclose,  and  bring  in  their  verdict  tu  ;  '  uurjust  f;>rie«anri.>s  by  king  and  parliaaient, 

morrow  by  nine  uf  the  cluck ;  wlneh  was  done,  •  *  the  rel.eiini;  of  tiie  oiipre^aed,  aiid  pulling  a 

and  is  as  tulluus.     *  The  assize  in  omr  «uice  |  *  stn;i  m  ihe  sl.cddm*;^  uf  blood. 
*  finds  tlie  crimes  uf  art  and  pari  in  thi-  cunspi-  j       *  As  fur  my   principles  %tith  relation  to  go- 


••  Upon  the  opening  of  the  verdict/  Ttic'  lords  |       •  I  die  a  member  of  the  church  of  Scotland, 
'  decerned  and  adjud|;eil  the  said  Mr.  Ucbert  ;  '  as  it  was  (^oiisiitme  in  its  best  and  purest  time 


*■  Daily  of  JervisviiHW,  tu  be  taken  to  the  mar-  {  *  uuder  prtsb^tery,  jud;;in^  that  funu  of  go- 

*  ket-cruss  ut'  Edinburgh,  this  :J4th  day  id'  De-  |  *  vcrnuicot  must  conducing  to  piety  and  god- 

*  cember,  'twixt  two  and  four  in  the  attermjim,  ;  '  lii:es«.  and  moat  si:!:a!iie  tur  this  nation. 

*  and  there  to  be  hanged  on  a  gibbet  till  he  be  |       *  I  Jic  a  hatir  i<f  |i-i|i'>h  idolati'y  and  su'icr- 

*  dead,  and  his  heail  to  be  cut  ulf,  and  his  budy  ■  *  siilioa.     The  fjiut  zeal   I  have  hail  against 

*  10  be  quartered  in  fuur,  and  his  head  to  U*  |  '  popery,  and  ti»r  tlie  prest-pvaiion  ofthepro- 
'  atlixed  upon  the  Nether-buw  [tort  of  Kdin-  j  *  te>tant  nlii^i'in  in  this  nation,  bath  brought 

*  burkj^li,  one  uf  his  quarters  on  the  Tolbo«>th  of  .  *  me  to  tli:s  cuiuiition.     1  am  very  apprehen- 
''JedbuTgh,  another  on  the  Tulbuoth  of  La-  '  *  mi  e  popish  idulair)  n  ill  be  the  plague  of  Soot- 

*  Berk,  a  third  on  the  Tulbooih  uf  Air,  cud  a  ;  *  land. 

'  fourth  on  the  Tolbooth  of  Olas^ou ,  and  ur-  i      '  God  o|>«'n  the  e\  i>s»  of  his  people,  to  consider 
'  dain  His  name,  fame,  memory,  and  hunuurs.     <  the  luzuid  they  are  in  of  puper}'.     It  seems 

*  to  be  extinct,  his  blootl  to  be  tainted,  .Vc.  a»  ;  *  tin-  generation  is  liited  fur  it,  and  all  the  ea- 
■  in  common  form ;  which  was  pronouiH.*ed  fur     *  giucs  of  hell   haiu  been  made  use  of  to  de- 

*  doom.'  I  *  liuuch  the  cuuM'ienccs  of  people,  that  they 

'•  Thus  this  saint  of  God  is  hasti.-d  anav  to  !  *  »"-v  ^  ^Iteil  fur  idolatry  and  superstitiuu. 


his  father's  huu!>e.  In  iwu  days  time  they  begin 
and  end  his  process,  and  executed  him  as  it' 
they  had  been  in  tears  of  being  prevented  by  a 
natural  death.     His  carriai^e  uas  iu«»t  Sidaie, 


*  Men  arc  coin])eiied    to    take  contradictory 

*  oaths,  that  tiie\  may  believe  thing>i  that  kavc 

*  a  conini.liciiuii  in  liioiu. 
'  I  know  I  uiil  not  Ite  allowed  to  speak  nliat 


courageous,  and  christian,  after  his  ^eutcnce,  t  *  '  would,  and  therelure  I  will  »ay  little,  i 
and  during  the  few  huur^hr  had  tu  Hie.  And:  *  Wess  (>ud  this  day,  thai  1  kiiuw  whom  I 
at  his  execution  he  was  in  the  greatest  serenity  ;  *  l^a**-*  bciieicd,  and  to  whom  I  have  com- 
of  Roul  possible  almost  for  a  person  on  tln\  !  '  i"'"*^^'*  »">  s..ui  as  mitoa  taiihful  kee[»er.  I 
aide  of  heaven,  thuugb  exinrmelv  b>w  in  his  '  i^^uw  1  am  j,.uug  to  luy  God  and  chiei  joy. 
bodv.  He  pn>pared  a  spiecb  to  llave  delivered  '  ^'v  soul  hicssoih  God  and  njoyceth  in  hiin, 
on  the  scalfuld,  but  was  hindereil.  I.  nder  the  '  '  ll»i^  J'  aili  ca:i;i-.i  separate  betwLxt  mc  and 
prospect  ol  tliis  he  left  copies  with  his  friends,  |  *  "•>  ^"^d. 
nnd  it  deserves  a  room  here,  as  containing  a 


short  and  distmct  view  of  his  case. 

The  Last  Speech  ufMr.  Hubert  Dad\  of  Jrr- 
viswood,  who  died  at  the  CrOM»  of  Edin- 
bui|fb,  December  !24,  ItiS-*. 

*  Ifoving  MfVLT^d  such  uMge  m  I  hara  done, 


1  leave   my  wife  and  children  upon  the 

*  Ci.*mpa^si  iiiuie    and    merciful  heart  of  my 

*  (iod,  havin;^  many  reiterated  aasurauces  tlu^ 

*  God  will   be  my'  God,  and  the  portion  oV 
^mlne. 

'  1  bless  and  adore  my  God,  tliat  death  for  a 

*  long  tixttc  iiaih  beea  uo  lerrgr  to  mei  but  n- 
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ther  mnch  desired ;  and  tbit  my  Uened  Jesus 
bath  takeo  the  cting  oat  of  it,  and  made  it 
a  bed  of  roses  to  all  that  have  laid  hold  od 
him  by  iaith,  which  worketh  by  lore. 
'  My  soul  bleeds  for  the  deplorable  condition 
of  tlie  church  of  Scotland ;  vre  arc  losing  the 
gospel,  having  fallen  from  our  first  love  and 
seal,  therefore  God  is  tbreateninf  to  spue  us 
out  of  bis  mouth.  Oh  that  my  hlood  might 
contribute  in  the'  least  to  awaken  the  remnant 
to  do  their  first  works,  and  mig^t  contribute 
to  establish  any  of  bis  in  the  ways  of  holiness 
and  righteousness. 

*  1  have  had  sharp  sufferings  for  a  considerable 
time,  and  yet  I  must  say,  to  the  commenda- 
tiBDn  of  tlie  grace  uf  God,  mv  suffering  time 
hath  been  my  best  time ;  antlwhen  my  suffer 
logs  have  been  sharpest,  my  spiritual  joys  and 
consolations  have  been  t^reatest.  Let  none 
be  afiraid  of  the  cross  of  Christ,  bis  cross  is 
our  greatest  glory.  I^et  all  who  love  God  in 
tiooerity,  prepare  for  the  hardest  of  suffering, 
for  fire  and  gibbet!  ;  the  aversation  tliat  is  in 
all  to  the  cross  of  Christ,  is  the  bane  of  our 
professors. 

*  I  am  mnch  afraid,  that  Christ  will  be  put 
to  open  shame  in  Scotlaml,  and  will  be  cru- 
cified afresh,  and  his  precious  blood  accounted 
ooholy  and  polluted,  and  that  Christ,  in  his 
members,  may  be  buried  for  a  while  in  the 
Vttion;  yet  1  have  good  j^^und  of  hope 
to  believe,  that  the  sun  of  righteousness  will 
yet  shine  again,  with  healmg  under  bis 
wings. 

*  Oh  that  God  would  awaken  his  remnant 
while  it  is  to  day,  that  they  may  consider 
what  belongs  to  their  peace.  Wo  will  be 
to  them  that  are  instruinental  to  banish  Christ 
out  of  the  land,  and  blessed  are  they  who 
are  instrumental,  by  a  gospel  conversation, 
and  continual  wrestling  with  God,  to  keep 
Christ  in  the  nation.  He  is  the  glory  of  a 
famd,  and  if  we  could  but  love  him,  he  could 
not  part  with  us.  Wo  be  to  them  that  would 
rather  banish  Christ  out  of  the  land  than  love 
him.  God  pour  out  his  spirit  plenteously  on 
his  poor  remnant,  that  they  may  giye  God 
no  rest  till  he  make  his  Jerusalem  the  joy  and 
prabe  of  the  whole  earth. 

*  I  have  no  more  thne,  but  they  who  love 
God  I  hope  have  minded  me  in  my  afiliction, 
and  do  mind  me  now,  and  will  mind  ray  wife 
and  children.  I  go  with  joy  to  him  %vho  is  the 
ioy  and  bridegroom  of  my  soul,  to  him  who 
IS  the  Saviour  and  Redeemer  of  my  soul.  I 
go  with  rejoycin^  to  the  God  of  niy  life,  to 
iny  portion  and  inheritance,  to  the  husband 
of  my  soul.    Come,  Lord.' 

^^Ihave  several  circumstances  of  this  ex- 
cdlent  person's  camnge,  during  the  trial  and 
cxecutioD,  too' large  to  be  insert  here.  When 
hia  aenteuoe  was  intimated,  he  said,  My  lords, 
the  time  u  short,  the  sentence  is  sharp,  but  I 
diank  my  God  who  hath  made  me  as  fit  to 
die,  as  ye  tro  to  live.  •  When  sent  back  to  his 
nom  in  the  prison,  afWr  sentence,  he  leaned 
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over  on  the  bed,  and  fell  into  a  wonderful 
rapture  of  joy,  from  the  assurance  he  had; 
that  in  a  few  hours  he  uoulJ  bo  inconceivably 
happy.  Being,  alurr  a  little  silence,  askod" 
how  he  was,  be  aiis^-ered,  Never  better,  and 
in  a  lew  hours  1*)I  be  well  beyond  all  concep- 
tion ;  tliey  are  going  to  send  lue  in  pieces  and 
quarters  through  the  country,  they  may  hag 
and  hew  my  body  os  tbey  please,  but  i  know 
assure.ily  nothing  shall  be  lost,  but  all  these  my 
members  shall  be  wonderfully  gathered,  and 
made  like  Christ's  glorious  body.  When  at 
the  scaffold,  he  was  not  able  to  go  up  the  lad« 
dcr  without  support.  When  on  it,  he  said,  I)Iy 
faint  zeal  for  the  protestant  religion  has 
brought  me  to  this  end ;  and  the  flrums  inter-^ 
rupted  him.  Their  spite  against  his  body  was 
very  great,  and  1  am  told  the  quarters  of  it  lay 
in  the  thieves-hole  for  three  weeks,  belbrc  tliey 
were  placed  as  in  the  sentence. 

**  There  are  some  other  noblemen  and  gen- 
tlemen, I  meet  with  this  year  in  the  council - 
registers,  attacked  fiir  the  plot,  as  tho  earl  of 
Tarras,  whO)  as  we  have  heard,  was  indicted 
before  he  was  made  use  of  as  a  witness  against 
Jerviswood,  and  the  laird  of  Polwart,  since  tho 
revolution  chanodlor  of  Scotland,  aud  king's 
commissioner,  and  Priiijgle  of  Torwoodlie^  and 
some  others ;  but  their  processes  not  beipg 
brought  to  an  issue  till  next  year,  I  reserve 
them  till  tlien,  that  we  may  have  the  fidi  view 
of  all  which  concerns  them.*' 

And  in  the  Additions  and  Amendments  pre* 
fixed  to  his  second  volume,  Woodrow  says, 

'<  After  the  case  of  that  singular  j)erson  Mr. 
Baily  of  Jer\'iswood  was  printed  off,  I  received 
a  narrative  of  some  further  cireumstaiices  of 
his  Trial  from  a  worthy  friend  of  mine  who 
was  present,  and  a  mournful  spectator.  What 
passed  made  so  deep  impression  upon  him,  th:ft 
ne  is  distinct  as  to  the  very  words  and  phrases 
that  were  used,  and  I  thought  they  descned  a 
room  here. 

"  Jerviswood  being  much  indisposed,  came 
to  the  bar  of  tlie  Justiciary  in  his  ni^ht-gown, 
attended  by  his  sister,  who  several  tunes  gave 
him  cordials,  he  being  so  ill  as  he  was  obliged 
to  sit  down  on  a  stool.     He  heard  all  very 

patiently  ;  only   when was  reading 

bis  long  narrative,  Jerviswood  would  now  and 
then  look  upwards,  and  hold  up  his  hands. 
When  the  declarations  and  affidavus  that  came 
from  England  were  read,  he  appcare<l  to  be  in 
some  concern,  and  said,  Ob,  oh  !  staring  upon 
the  king's  advocate. 

"  But  when  the  advocate,  in  his  discourse 
to  the  assize,  insisted  on  those  declarations  and 
affidavits,  and  enlarged  more  fully  upon  them 
than  in  the  speech  he  caused  print  in  Jervis- 
wood's  trial,  then  Jerviswood  stared  him  very 
broa<l,  aud  apfjeared  to  be  very  much  troubled. 

*  *■  After  tbe  advocate  had  ended  his  discourse, 
Jerviswood  desired  liberty  of  the  earl  of  Lin- 
lithgow, to  speak  a  few  Mords,  not  being  able 
to  say  much  liecause  of  his  great  weakness. 
Which  being  gninted  he  spake  to  this  purpose. 
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That  thetickMit  now  opon  hfm  io  all  human 
appearance  woold  anon  prove  mortal,  and  ha 
comd  not  lire  many  dayi ;  but  he  found  ha 
was  intended  for  a  publie  ncrifica  in  hiM  life 
and  estate  ;  that  he  would  say  nothing  as  to 
the  jaatioe  of  their  lordships*  interlocutor,  and 
was  sorry  his  Trial  had  (fiven  them  so  much 
^aad  long^  trouble^  by  staying^  ao  long  in  the 
court,  it  beinff  then  past  midnight.  And 
then  addrusswf  himsen  to  the  assize,  telling 
them,  he  doubted  not,  hot  they  would  act  as 
men  of  honour  ;  that  there  were  hard  things 
in  the  depositions  of  the  witnesses  against  him, 
m'bich  was  to  be  their  rule,  and  that  nothing 
heNsould  ssy  was  to  prevail  with  them ; 
yet  for  the  exoneration  of  hia  own  conscience, 
and  that  his  poor  memory  and  family  miffht 
not  ruffer  nnjnstly,  he  Iwhoved  to  say,  that 
the  moat  matenal  witnesses  were  corres- 
pondents, and  life  might  be  precious  to  abme ; 
that  one  of  them  was  very  happy  in  a  me- 
mory, yet  he  waa  sure  there  were  aome  things 
laid  to  ba  spoken  in  a  meeting  where  he  was 
which,  he  was  poattire,  were  not  at  least  while 
be  was  there ;  withal  he  moat  heartily  forgave 
them.  But  there  is  one  thing,  says  he,  which 
▼exes  me  extremely,  and  wherein  I  am  in - 
jiu«d  to  the  utmost  degree,  and  that  is  for  a 
plot  to  out  off  the  king  imd  his  royal  highness, 
and  that  I  sat  up  nights  to  form  a  demration 
la  palKate  air  justify  such  a  Tillainy.  I  am  in 
probability  to  appear,  in  some  hours,  before 
the  tribunal  of  the  Great  Judge,  aud,  in  pre- 


aenoe  of  yonr  lordshipa  and  all  here,  I 

lemnly  declare,  that  never  was  I  piompled* 

or  privy  to  any  auch  thing,  and  that  I  aobor 

and  detest  all  thoughts  or  prindplea  fn*  tooeh- 

ing  the  life  and  bkiod  of  hia  SMdhad  miyeaty, 

or  his  royal  brother.    1  was  ever  for  monar-^ 

chical  government. 

"  And  then  looking  dfapedlT  npMi  the  king't 

advocate,  he  said,  «  My  lord,  1  think  it  vnv 

atrange  you  charge  me  with  aoch  abooiinahw 

things  ;  you  may  remamber,  thai  when  jmt 

came  to  me  in  prison,  you  lold  me  avefa  thugs 

were  laid  to  my  charae,  hot  that  yon  did  not 

believe  them.    How  &cn,  my  kwd,  oouie  you 

to  Uy  such  a  stain  upon  me,  with  aa  much 

violence?   are  you  new  ooBvincad  in  your 

conscience,  that  I  am  more  guilty  than  he-> 

fore  ?   You  may  remember  wnat  passed  he« 

twixt  us  in  the  prieon.' 

<*  The  whole  audience  fixed  their  eyes  upon 

the  advocate,  who  appeared  in  no  smali  oouq- 

sion,  and  said,  *  Jerviswood,  I  own  what  yea 

*  say,  my  thoughts  tiiere  were  aa  a  private  man ; 

*  hot  wliat  I  aay  here  is  by  speqal  direction  of 

*  the  privy  council ;'  and,  pomting  to  sir  Wit* 
liam  Paterson,  cleric,  added,  *  he  knows  my 
'  orders.'    «  Well,*  says  Jerviswood,  « if  yoor 

*  lordship  have  one  consdenoe  for  yonrsalft 

*  and  another  for  the  council,  I  pray  God  te« 

*  give  you,  I  do.'  And  turning  to  the  jnstioe^ 
general,  be  said,  *  My  kwd,  I  trouble  yew  MU 

*  ships  no  further*' " 
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^15.  Proceedings  against  John  Sfreull  and  Robert  Ferousok^ 
in  the  Court  of  Justiciary  at  Edinburgh,  for  Treason  and  Re- 
bellion :  SSCharueisIL  A.D.  1681.  [Now  first  printed  from 
the  Records  of  Justiciary  at  Edinburgh.*] 


CoBU  JosncMBLB  S.  D«.  N.  Rws  tenia  in 
Pr«Btorio  Bum  de  EfBobiirgn,  mciumIo 
di^  Meosis.  Martii  168 1«  per  Hononbiles 
firot  Ricbardum  Maidaiid  de  Duddop 
JnsticiaciSf  Clericum,  Robertum,  Demi-' 
num  de  Nairn,  ]>oiDuiof  Jaoobum  Foa- 
lia  de  Colintoan,  Davidon  Balfour  de 
Forret,  et  Daridem  Falconer  de  New- 
fouDf  CommisaioDariM  JusticiarM&  dicti  S. 
D.  N.  Regis :        Curia  legitime  affinnaia. 

John  Spbeull,  Appotlieeary ,  prisoner : 

TnDYTED  and  accused  for  the  crymes  of 
treason  and  rebeNion  committed  be  him  in 
manner  mentioned  m  bis  Dittay. 

Ptfrseverf— Our  sovereign  lord's  Adrocate. 

Procurators  in  JD^/eitce.— Mr.  Darid  Thoirs, 
Mr.  James  Dacs. 

The  lords  continue  the  dyet  against  the  said 
John  Spreull  till  the  6tst  Monday  of  June  next, 
and  4>roaines  the  haill  witnesses  for  the  per- 
■ewer  and  pannall  to  attend  the  said  dvet,  ss 
«]io  the  haill  assysers,  ilk  person  under  the 
patne  of  800  merks. 

*  The  MS.  of  this  esse,  and  some  other  Scots 
cases,  was  not  obtained  in  time  for  insertion  in 
exact  chronological  order.  This  case  formed 
part  of  that '  persecution  of  the  Presbyterians 
which  is  related  in  the  4th  yol.  of  Mr.  LAing's 
history  of  Scotland,  and  Tery  circumstantisTly 
detailed  in  Wodrow's  History  of  the  Sufferings 
of  the  Church  of  Scotland. 

The  following  passages  in  Fountainhall  re- 
late to  Sprenl : 

/'May  14,  1679.  Mr.  John  Spreul  in 
Glasgow  upon  suspicion  was  brought  before 
them,  and  because  be  shifted  to  call  it  the  mur- 
der of  the  bishop,  and  to  tell  who  lodged  with 
lum  the  night  aner  the  murder  bappcmed  ;  he 
was  threatened  with  the  boots,  but  at  length  he 
•adsfted  them. 

^  June  10,  1661.  Criminal  Court,  John 
Spreul  being  pannelled  for  treason,  and  that 
diet  being  deserted  against  him,  and  s  new 
jummona  of  treason  given  him  in  the  very 
court,  at  the  bar,  bv  a  nerald  in  his  coat,  with 
•onnd  of  trumpet,  for  being  with  the  rebels  a*t 
Bothwell  bridge,,  (though  he  oroduced  testifi- 
cates  that  he  was  in  Ireland  aft  that  time,)  and 
for  benig  present  at  Cargill's  ezcommunicatiiig 
«f  the  kmg,  (hot  naked  preaence  here  was  not 
treasonable,  without  some  forther  concourse 
and  aaoessioQ,)  and  it  being  alledged  for  him, 
thatbeiogfultotha  loitiiOi,aid  iMfiBgptr- 


Coau  JoOTicusiJB,  8.  D.  N.  Regis  tentainprv- 
torio  Burgi  de  Edinburgh  sexto  die  men- 
sis  Junii  1631,  per  honorabiles  viroSy 
Ricbardum  Maitland  de  Duddop,  Justici- 
arise,  Clericum,  Robertum  Dominum  da 
Nairn,  Dominos  Jaeobum  Poulis  de  Co- 
lintoun,  Davidem  Balfour  de  Forret,  et 
Daridem  Falconer  de  Newtoun,  Commis« 
sionarios  Justidanee  dicti  S.  D.  N.  Regis. 

Curia  legitime  afi&rmata. 

John  SpreuU,  sppotbecary  in  Olasgowe,  pri- 
soner. 

Indyted  and  accused  fo«-  rysing  and  joining 
in  armes  with  the  rebells  at  fiotnwellbri|^  in 
June  1679,  in  manner  mentioned  in  his  Dittay. 

Pertewer, — Sir  JGeomfe  M'Keozie  of  Rosc^ 
haugh,  our  sovereigne  lord's  Advocate. 

Procurators  in  Defence  -^Mr.  Walter  Pria- 
gle. 

The  lords  for  sereral  causes  mareing  them 
deserted  and  be  thir  presents  dSeserts  the  dyet 
simpliciter : 

The  lords  continue  the  dyet  against  Robert 
Ferguson  of  Letterpin  till  Fry  day  nixt. 

severed  therein  without  confossion  of  the  crimes 
laid  to  bis  charge,  the  same  purged  all  the 
preceding  indicia  et  prasumptinnes  that  urged 
nim,  so  that  he  can  never  be  questioned  oa 
these  sgain,  except  new  presumptions  should 
emerge  against  him ;  as  was  found  in  1039,  in 
the  ease  of  Toshack  of  Mooifsird,  sccused  for 
burning  the  tower  of  Frendrauglit.  It  was  an- 
sweredby  the  advocate,  that  there  were  fartlier 
presumptions  yuof  eum  gravabant^  whicli  are 
*  noviter  venientes  ad  notitiam.'  Sdo,  His  de- 
nial in  the  torture  could  neter  purge,  because 
these  who  examined  him  in  the  torture  had  no 
power  nor  commission  from  the  privy  council 
to  ask  these  questions  at  him,  and  he  was  not 
bound  to  have  answered  beyond  their  warrant ; 
(and  yet  it  would  have  been  thought  presump- 
tion enough  in  him  to  have  sought  to  hmrt  them 
to  tlieir  commission.)  yhe  criminal  lords  re- 
pelled the  defence,  and  found  the  toiture  purged 
not  the  preceding  indicia. 

"  On  the  Idtb  June,  the  said  John  Spreul 
was  tried  at  the  criminal  court,  and  probatioh 
leil  against  him,  who  deponed  they  saw  one 
i  called  John  Spreul  at  Bothwell  bridge,  but  they 
knew  not  if  tne  pannel  was  he,  and  there  being 
another  of  that  same  name  present  fti  the  court, 
(who  confessed  his  being  at  Bothwell  bridge, 
and  had  taken  the  bene£t  of  the  indemnity,)  to 
whom  all  the  tokens  and  descriptions  they  gave 
agiaid  mom  than  to  the  pannel,  aa  the  colour  of 
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Ci'RiN  Ju8nciARi.E  8.  D.  N.  Regis  tenta  in  pr«- 
toria  Burgi  dc  Edinburgh,  decimo  die 
•  Blensii  Jiuii,  1681,  per  honorabiles  tifm 
<iulieliiuini,  Coinitem  de  QueinsbecTfe 
Justiciarii,  {^eralem  Kicbardum  Mait- 
land  de  Doddop  Justiciarife,-  Clericum, 
Rubcrti,  Dominiim  dc  Nairn,  Dciminos, 
Jacoburo  Ponlii  ile  Colintoun,  Davideiu 
Baltbur  de  Forrett,  et  Davidem  Falconer 
de  Newtoun,  ('ommiaitoBarioa  Jpsticiarite 
dictiS.  D.  N.  lU^ia.  Curia  legitime 

ailirniata. 

InlraH 

John  Spreullf  appothecary  in  Glaa^owe. 
Rflh^rt  Ferguson  of  Letterpin,  prisonera  in 
theTolbuitb  of  Edinburgh. 

his  horse,  his  hariiig  a  cap  and  not  a  bat,  a 
black  peruke,  ^c.  The  assize,  upon  this, 
cleansed  and  nssnilzie<l  biro ;  notivithstanding 
thereof  the  kincr's  advocate  procure«l  an  order, 
from  the  nrivj  council,  to  detain  him  still  in 
prison,  till  lie  *^i  a  new  indictment,  which  was 
the  3ii,  to  wit,  I'or  treasonable  expressioDs  ut- 
tJhed  by  him  before  the  council,  such  ast  re- 
fitaing  to  cull  Both  well  brid^  a  rebellion,  or 
the  us&asflinntintf  and  killing  the  archbishop  a 
murtlt-r :  which  last  is  no  treason,  though  it  be 
a  very  |»crverBc  opinion. 

*'  On  the  14th  June,  the  king's  adrocate 
having  complained  to  the  king's  oouncil  that  the 
witnesses  led  against  Snreul  had  |ircvaricated 
and  de|>ODed  falsely,  at  lea^  did  conceal  their 
knowledge  :  it  was  moved  by  my  lord  Haddo 
and  apuroven  by  the  ki(ii<;'s  advocate,  that  wit- 
nesses in  such  a  case  might  \ie  tortured  when 
tlu'y  vary,  as  well  as  parties.  Tins  is  indeed 
agreeable  to  the  H.  law,  but  docs  not  suit  the 
genius  of  our  nation,  which  logks  upon  the 
torture  of  the  boots  as  a  barbarous  remedy  ; 
and  yet  of  late  it  hath  been  frequently  used 
among  us.  I  think,  however,  these  witnesses 
deserve  to  be  punished,  yet  the  assize  should 
not  look  upon  tne  testimonies  of  such  witnesses 
as  a  full  probation,  not  being  spontaneous  and 
voluntary,  where  they  eitlier  arc  threatened 
with  the*  booto,  or  tortured. 

«*  After  all  this,  on  the  14th  July  1681, 
Sprciil  is  brought  before  the  priv^  council,  and 
fined  in  9,000  merks,  for  refusing  to  depone 
aneut  his  presence  at  conventicles,  the  same 
being  referred  to  his  oath  conform  to  the  Snd 
act  of  Pari.  1670  ;  and  be  was  ordained  to  be 
aent  to  the  Bass  till  be  paid  it." 

Wodrow  says : 

**  1  shall  end  tliis  section  with  an  account  of 
the  process  against  John  Spreul,  apothecary  in 
Glasgow,  who  was  before  the  Justiciary  June 
this  year,  and  give  it  at  some  length,  both  be- 
cause it  was  aher  torture,  and  made  no  Uttk: 
noise;  aifil  1  have  distinct  and  attested  ac- 
counts of  it,  and  he  continued  inore  than,  six 
years  a  close  prisoner  at\er  torture.  This  gen- 
tleman is  yet  alive  after  all  hia  aoresuflerii^, 
aad  1  kaoMT  his  modeaty  wiU  not  allow  me  to 


Indyttd  and  accused  that  where  notwitb- 
standing  be  the  common  lawe,  lawe  of  natioiM, 
lawes  and  acts  of  pariiameot,  and  conitanC 
practi^iie  of  thia  kingdom,  the  meiiig  of  his 
miyeatieB  snhjecta,  or  any  nnmoer  ot  them, 
tbejoyningand  assembleing  together  hi  armea. 
without  and  contrarie  to  tiia  majesties  com- 
mand, warrand  and  authoritie,andtbeabaitiDg, 
assisting,  recepting,  intercommuning,  or  keep* 
ing  company,  or  correspondenoe  with  rocb 
rraells,  either  with  or  without  armca,  and  aup- 
plieingofthem  with  levies  of  men,  horae,  moiiev» 
annes,  and  fumiahing  them  with  meat,  <frinky 
powder,  ball,  or  other  mnnitioD  bdlicall,  most 
detestable,  horrid,  hynooa  and  abominable 
crymes  of  rebellion,  treason  and  lese  majestie, 
and  are  punishable  with  fbrfkuhnre  and  esabeat 

give  that  character  of  him  which  he  deserves, 
awl  therefore  I  shall  only  rehite  his  snfierings 
as  they  stand  in  the  public  records,  intermix- 
ing some  other  bints  which  I  have  wdl 
vouched. 

**  Mr  Hprenl's  trouldes  began  Tory  soon  after 
Pentland.  His  father,  John  Spreul,  meTchaat 
in  Paisly,  waa  fined  by  Middleton,  although 
he  had  suffered  for  hia  refusing  t^e  tmder ;  ne 
paid  the  one  half  of  his  fine,  and  being  pro* 
aecnted  for  the  other,  or  rather  hia  refusing 
the  declaration,  he  was  forced,  with  many 
other  worthy  persons,  to  abacood.  When  gOv 
neral  Dalziel  came,  as  we  have  beard,  to  £l* 
mamock  1667«  a  party  of  aoldiers  were  sent  to 
Paisly,  and  took  Mr.  spreul,  whose  sufferings 
J  am  now  relating,  prisoner,  merely  because 
he  wouM  not  discover  where  hia  father  was. 
At  that  time,  after  many  terrible  threstnings 
of  being  shot  to  death,  roasted  at  a  fire,  and  the 
like,  and  some  short  confinement,  he  was  dk« 
missed. 

**  In  the  year  1677,  he  was,  with  Aikenhesi 
and  many  other  gentlemen,  cited  before  a  court 
in  Glasgow,  of  which  some  account  has  be«s 
already  given.  Finding  that  aeverity  was  de« 
signedagaiost  alt  tliat  compeared,  Mr.  Spreul 
araented,  and  was  with  several  other  worthy 
persons  deiiounced  and  intercommuned,  tbougi 
nothing  waa  laid  to  their  charge  but  mere  non- 
conformity. 

<*  This  obliged  him  to  quit  his  house  snd 
shop,  and  co  abroad,  aoiuetimes  to  HoUand, 
France,  and  Ireland,  and  merchandise.  He 
was  in  Ireland  with  hia  imcle  Mr.  James  Alex* 
ander  in  May  1679,  and  came  over  to  8cot-' 
land  aAer  the  scuffle  at  Drumclog.in  June, 
and  went  to  his  house  at  Crawlord'a-dyke^ 
where  understanding  the  conduct  of  the  west 
country  army,  he  had  no  freedom  to  join  thesi^ 
though  his  own  brother  James  Spreul,  sndl 
two  cousins,  John  Spreul  writer,  and  Jobs 
Spreul  merchant  in  Glassow,  were  with  them 
m  arms.  His  business  obliged  him  to  be  widi 
some  in  that  army,  but  he  never  joined  them. 

"  After  the  defeat  at  Botbwd  he  absooDdad 
again,  however  hia  wife  and  family  was  tnmei 
out  of  his  hOu^  and  shop,  and  ill  the  bbom* 
shies  secoraL  «  Withm  s  littls  te  Micsd  to 
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ment  and  14  aet^  6  par.  k.  Ja.  9d,  and  85  act 
I8t  par.  k.  Ja.  and  hundreth  fuitie  and  fourth 
act  of  the  13  par.  k.  Ja.  6.    It  is  statute  that 

*  home,'  and  adds,  *  That  there  Was  nothing^ 

*  'twixt  them  but  salutations.' 
"  Mr.  Spreul  having  come  from  Ireland  in 

the  time  or  Bothwel,  and  being  just  now  come 
from  Holland,  and  owning  he.  had  been  in 
comfiany  with  Mr.  CamI,  the  managers  were 
of  opinion,  that  he  could  give  them  more  in- 
formation; and  now  being  sot  into  the  in^* 
humane  way  «f  putting  people  to  the  tortuK, 
and  A.  Stuart  being  examined  this  way,  No-- 
fember  15,  that  same  day  the  council  pass  the 
following  Act :   *  The  lords  of  his  majesty's 

*  nriTy  council  having  good  reason  to  believ^, 

*  that  there  is  a  principle  of  murdering  his  ma- 
'  jesty ,  and  those.under  him,  for  doing  his  ma* 

*  jesty  service,  and  a  design  of  subverting  the 

*  government  of  church  and  state,  entertained 

<  and  carried  on  by  the  fiwatics,  and  particu-  ' 

<  larly  by  Mr.  Donald  Oargfl,  Mr.  Rolcvt  Blac- 

*  waird,  and  others  their  complices,  and  that 

*  John  Spreul  and  Robert  Hamilton  have  been 

*  in  accession  thereunto,  ordain  them  to  be 

*  subjected  to  the  torture,  upon  such  interro* 
'  gatories  as  relate  to  these  three  pomts :  1.  By 

*  what  reason  and  means  that  murdering  prin« 

*  ciple  is  taught  and  carried  on ;  who  were  ao« 

*  cessory  to  the  contrivance  of  murdering ; 

*  who  were  to  be  murdered ;  and  also  as  to  &e 

*  archbishop  of  St.  Andrews's  murder.    3.  If 

*  there  was  any  new  rebellion  intended ;  by 

<  what  means  it  was  to  be  carried  on ;  who 

*  were  to  bring  home  the  arms ;   if  any  be 

*  brought  or  bought,  and  by  #hom  ;  who  were 

*  the  contrivers  and  promoters  of  the  late  re- 

<  hellion  at  Botbwel  brid{2;e.     3.  Who  wen; 

*  their  correspondents  abroad  and  at  home, 

*  particularly  at  LoDdon,  or  elsewhere ;  what 

*  they  know  of  bringing  home  or  dispersing 

*  seditious  pamphlets,  and  such  other  particu- 

*  lars  as  relate  to  those  generals :  and  give  full 

<  power  and  commission  to  the  earls  of  Argyle, 

*  Lmlithgow,  Perth,  and  Queensberry,  trea- 

*  surer-dcpute,    register,    advocate,    justice- 

*  clerk,  (general  Daizie),  lord  Collingtoun,  and 
'  Haddo,  to  call  and  examine  the  said  persons 

<  in  torture,  upon  the  said  interrogatories,  and 

*  such  other  as  they  shall  find  pertinent  upon 

<  the  said  heads,  and  report.' 
*'  I  find  no  report  in  the  council -books,  be- 
cause nothing  was  oxpifscate  by  torture,  which 
was  not  before  acknowledged.  Indeed  there- 
was  nothing  in  this  plot  and  murdering  design, 
but  imaginary  fears,  and  therefore  1  shall,  from 
other  papers,  give  some  account  of  this  torture, 
the  questions  proposed,  and  answers  given  by 
Mr.  Spreul,  as  far  as  his  memory  could  serve 
him  atVerwards  to  write  down. 

<<  The  lord  Haltoun  was  ureses  of  this  com- 
mittee, and  the  dukeof  YorK  and  many  others 
were  present.  The  preses  told  Mr.  Spreul, 
That  if  he  would  not  make  a  more  ample  con* 
fession  than  he  had  done,  and  sign  it,  he  be- 
hoved to  underiy  the  torture.  JVlr.  Spreul  said, 


of  lyflT,  land  and  guods ;  and  be  the  third  Act  of 
the  ihrst  parliament  qi'  Ising  James  the  first  and 
threttie  and  seventh  act  of  his  second  parlia- 

Holland,  and  stayed  there  some  time,  where 
hearing  4>f  the  contbiied  persecution  in  Soot- 
land,  and  growing  divisions  among  the  suf- 
ferers, he  came  home  1680,  with  a  design  to 
bdnff  his  wife  and  family  to  Rotterdam. 

**  When  lurking  at  £dtnhqrgh,  November 
1?,  a  severe  seareh  was  made  for  Mr.  Cargil 
and  his  Ibltowers,  and  Mr.  Spreul  was  appre- 
hended by  major  Johnatoun  when  in  his  bed, 
and  his  goods  he  had  brought  firem  Holland 
seized  by  the  party,  though  none  of  them  were 
prohibited.  He  was  carried  first  to  the  ge- 
neral, and  then  to  the  guard  at  the  Abhay, 
where  Mr.  Skene  and  Archibald  Stuart  were 
prisooera ;  with  whom  he  was  carried  up  to 
the  Tolbooth  next  day  about  nine  of  the  dock 
when  th^  council  was  convened. 

**  By  the  council  registers  we  have  seen  he 
was  examined,  November  13,  but  his  answers 
are  not  insert,  and  therefore  1  shall  give  the 
BubsteBee  of  what  passed  as  far  as  Mr.  Spreul 
eonld  remember.  He  was  interrogate.  Were 
yon  at  the  killing  of  the  archbishop  P  Ans.  1 
wasinlrdand  at  that  time.— Quest.  Was  it  a 
murder  P  Ans.  I  know  niM,  hut  by  hearsay, 
that  he  is  dead,  and  cannot  judge  other  men's 
actions  upon  hearsay.  I  am  no  judge,  but  in 
roy  discretive  judgment  I  would  not  nave  done 
it,  and  cannot  approve  it. — He  was  again 
uiged ;  but  do  you  not  think  it  was  -murder? 
Ans.  Excuse  me  from  going  any  further,  1 
scrapie  to  condemn  what  1  cannot  approve, 
seeing  there  may  be  a  rifffateous  judgment  of 
God,  where  there  is  a  sinful  hand  of  man,  and 
I  may  admire  and  adore  the  one  when  I  trem- 
ble at  the  other.— *Uuest.  Were  you  at  Drum- 
cloff?  Ans.  I  was  at  Dublin  then. — Quest. 
Did  you  know  nothing  of  the  rebels  rising  in 
arms  when  in  design  f  Ans.  No;  the  first  time 
I  heard  of  it  was  in  coming  from  Dublin  to 
Belfast  in  my  way  home,  where  1  heard  that 
Claverhouse  was  resisted  by  the  country  peo- 
ple at  Drumclog. — Quest.  Was  not  that  re- 
bellion? Ans.  1  think  not;  for  I  own  the 
freedom  of  preaching  the  gospel,  and  I  hear, 
what  they  did  was  only  in  self-defence. — Quest. 
Were  yon  at  Bothwel  with  the  rebels  ?  Ans. 
Afto  my  return  from  Ireland  I  was  at  Hamil- 
toon  seeking  in  money,  and  clearing  counts 
with  my  customers,  so  I  went  through  part  of 
the  west  country  army,  and  spoke  with  some 
there,  since  the  king's  high -way  was  as  free 
to 'me  as  to  other  men  ;  but  I  neither  joined 
them  as  commander,  trooper,  nor  solcfier. — 
Quest.  Was  that  rising  rebellion?  Ans.  I 
wiH  not  call  it  rebellion,  1  think  it  was  a  pro- 
▼idential  necessity  put  on  them  for  their  own 
8a^y>  afler  Dmmcloff. — ^This  confession  of 
bis  he  waa  urged  to  subscribe,  but  absolutely 
rofttsed  it  By  the  Registers,  1  find,  *  Mr. 
'  Spreul  before  the  council,  November  1.5,  con- 
'  fessethhe  was  in  company  with  Mr.  Cargil 
'  JD  Edinburgh,  bii|  iriu  not  dl^Tcr  in  wto 
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wilfullie  recepC,  romUine,  or  tuppUe  rabetts 
wHb  belp,  redd,  or  coundU,  or  doe  fATOor,  or 


noo  rebdl  agUMl  the  king*!  Donon,  or  autho- 
rities or  make  war  against  the  king's  kfidges,  or 

He  had  been  rery  ingenuous  before  the  coun- 
cil, and  would  go  no  further ;  that  they  could 
not  subject  him  to  torture  according  to  law ; 
but  if  they  would  go  on,  he  protested  that  his 
torture  was  without,  yea,  against  all  law ;  that 
what  was  extorted  from  him  under  ihc  torture, 
against  himself  or  any  others,  he  would  resile 
from  it,  and  it  ought  nut  to  militate  a^^inst  him 
or  any  others  ;  and  yet  lie  declared  his  ho|ie8, 
God  would  not  leave  hiiu  so  far,  as  to  accuse 
himself  or  others  under  tlie  extremity  of  pain. 
Then  the  hangman  put  his  foot  in  the  instru- 
ment adled  the  Boot,  and,  at  e^cry  query  put 
to  him,  gaTe  five  strokes  or  thereby  upon  the 
wedges.  Tlie  queries  were.  Whether  he  knew 
any  thing  of  a  plot  to  blow  up  the  Abbay  and 
duke  of  Yorkr  wlio  was  in  the  plot,  and 
where  Mr.  Cargil  was,  and  if  he  wouki  sub- 
scribe his  confession  before  the  council  ?  To 
thtte  he  declared  his  absolute  and  utter  ig- 
norance, and  adhered  Co  his  refusing  to  sub - 
scribe.  When  nothing  could  be  expiscate  by 
this,  they  ordered  the  old  boot  to  be  brouglit, 
alleging  this  new  one  used  by  tlie  hangman 
was  not  so  good  as  the  old,  and  accordingly  it 
was  brought,  and  he  underM  ent  the  torture  a 
second  time,  and  adhered  to  what  he  had  be- 
fore said.  General  Dalziel  complained  at  the 
second  torture,  that  the  hangman  did  not  strike 
•trongly  enough  upon  tlie  wedges:  he  said, 
he  struck  with  all  his  strenj^th,  imd  offered  the 
general  the  mall  to  do  it  himself.  Mr.  S|ireul 
was  very  firm,  and  wonder! ulljjr  supported,  to 
his  owufeeling  in  body  and  spirit,  during  the 
torture.  When  it  was  over,  ne  was  earned  to 
prison  on  a  so!<lier*s  back,  where  he  was  re- 
fused the  b«'n<  fit  of  a  surgeon ;  but  the  Lord 
blessed  so  the  means  he  himself  used,  that  in  a 
little  time  he  recovered  preity  well.  That 
same  day  his  wife  came  to  Edinburgh,  but  by 
no  means  could  she  be  allowed  access  to  him, 
to  help  him  after  his  torture. 

'^  When  lie  was  recovimMi  the  Advocate  sent 
him  an  indictment,  and,  in  March  this  year 
he  was  befure  the  Justiciar}-  ;  but  the  advo- 
cate's witnesses  were  not  ready,  so  the  pro- 
c«NS  was  dclayiMl.  Under  this  dilature,  new 
witnesses  were  got  in  frttui  the  west  country  ; 
and  Mr.  Snreul  was  bn>U{^ht  before  some  couu- 
sellor:8,  and  the  witnesses  confronted  with  him. 
Mr,  Spreul  protested  against  exaiuiuin<jf  wit- 
nesses extrajudiciallvt  and  not  before  his  judges 
and  the  assize,  and  lo(»k  instruments  m  the 
clerk's  baud.  Meanwhile  he  was  informed 
by  one  present,  that  some  of  the  witnesses 
Were  threatened,  and  others  of  them  had  large 

E remises  giveu  them  to  bear  testimony  against 
im.  Yet,  after  all,  the  lords  themselves  liegan 
to  think  the  pn>bation  would  not  reach  his 
life  ;  but  tlie  duke  of  York  very  much  pressed 
their  going  on,  alledging  they*  were  at  much 
pains  about  poor  country  people,  but  Mr. 
opreul  was  more  dangerous  than  five  hundred 
ot'them. 

8 


**  In  31arch,  an  incident  fell  in«  which  brought 
Mr.  Spreid  to  some  more  tronUe  before  nil 
trial,  and  it  deserves  a  room  here.  John  Mur- 
ray, a  sailor,  was  sentenced  to  die  for  his  heinff 
at  a  couventlole  in  arms,  as  we  shall  hear.  A* 
good  many  had  been  already  executed  chiefly 
at  the  didcc  of  York's  instigation,  and  som^  of 
the  managers  were  willing  to  shew  this  man 
some  favour.  AccordingW,  several  drauffhta 
of  a  iK'tition  were  proposed  to  him,  which  if 
he  should  Kign,  the  council  would  procure  liim 
a  reprieve :  lie  refused  them  all,  as  what  he 
thiiught  imported  a  receding  from  his  princi- 

Klcs.  At  length,  sir  William  Paterson  calling 
Ir.  Kpreul,  who  was  in  the  same  room  of  the 
prison  with  John  Murray, to  another,  told  him, 
the  coum-il  inclined  to  snare  Murray,  and  in- 
treated  him  to  deal  with  nim  to  sign  any  peti- 
tion,  and  he  would  present  it.  Mr.  8preul 
was  not  willing  to  engage  much  in  this  matter^ 
lest  he  shouki  be  mistaken,  and  misrepresent- 
ed ;  and  John  Murray  woukl  not  direct  any 
ne'ition  to  the  duke  of  York :  however,  at 
length  he  drew  a  declaration  with  a  petitory 
dause  added  to  it,  which  satisfied  John,  and  h« 
signed  it.  It  was  directed  to  .the  council,  and 
ran, '  Whereas  I  am  sadly  misrepresented  to 

<  your  lordships,  as  if  I  were  a  man  of  king- 

*  killing  princijiles,  I  declare  I  would  kill  no  man 

*  whatsomever  but  upon  self-defence,  which 
'  the  law  of  God  and  nature  allows ;  1  own 

*  the  free  preaching  of  the  |[nspel,  wbeiber  in 
'the  fielm  or  houses,  seeing  it  is  writloii 

*  Without  faith  it  is  impossible  to  please  God, 

*  and  faith  cometh  by  hearing.  I  also  own  Jesus 

*  Christ  as  the  only  head  of  his  own  church, 

*  and  king  of  saints,  and  disown  all  others  pre- 

*  tending  thereunto.    May  it  therefore  please 
'  your  lordships,  to  recal  the  sentence  against 

*  ine,  as  if  I  were  of  dangerous  and  king-killing 
'  principles,  lest  you  bring  innocent  M^mI  upon 

*  your  own  heads,  this  city,  and  inhabitams 
'  thereof ;  for  I  declare  I  am  no  Papist,  and 

*  hate  and  abhor  all  those  Jesuitical,  bloody, 

<  and  murdering  principles.' 

*'  Wben  this  petition  was  read  in  council, 
John  Murray  was  asked,  who  drew  it :  With 
much  difficulty  he  was  brought  to  tell  ;  and 
straightway  Mr.  Spreul  was  called  before  them, 
and  interrogate,  if  he  knew  any  thing  about  a 
petition  presented  by  John  Murray.  He  asked 
a  si^ht  of  it,  and  owned  it  his  writ,  desired  it 
u:iglit  bd  read  before  him,  and  that  he  might 
know  what  was  objected  against  it ;  and  no^ 
knowledffed  he  had  drawn  it  at  the  derkls 
earnest  desire,  and  again  intreated  it  might  be 
read,  that  he  might  know  what  tliey  qoarrdled 
in  it.  This  was  not  done,  but  the  duke  of 
York  rose  up,  and  said  with  a  frown.  Sir,  would 
you  kill  the  king  ?  Afler  a  pause,  Mr.  8pieal 
directing  himsdf  to  the  chancellor,  said,  Mj 
lord,  1  bless  God  f  am  no  papist,  I  lotM 
and  abhor  all  those  Jesuitical,  bloody  and  movw 
dering  prindplss ;  neither  my  paienti|  Mr 
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fifeany  releiff,  or  dMnftrt,  to  oppin  and  roa- 
Biiest  lebeOa  againtt  the  kiny'a  majeitie  or  the 

die  saiiiisters  I  ^eard  erer  taaf^t  me  suoh 
principles.  A  ereat  nleace  followed,  and  many 
expected  that  Mr.  Sprenl  should  hare  been 
sent  to  the  irons  i^nmediately.  In  a  little,  the 
chancellor  asked  lllr.  Spreul,  if  he  had  been  at, 
Bothwel^  and  some  other  questions  relative' 
thereto ;  which  the  pannal  declined  ^Ting 
saswers  to,  since  he  was  before  the  justiciary. 
There  was  not  one  word  more  of  the  petition  ; 
hat  it  is  probable  what  he  spoke  at  tnis  time 
made  his  prosecution  the  more  Tiolent  before 
the  justiciary."    S  Wodrow  163. 

He  then  rtyes  an  abstnct  of  the  proceedings 
before  the  .wticiary  as  they  are  here  printed, 
and  proceeds  thus : 

<*  And  so  Mr.  Spreul  was  sent  back  again  to 
prison.  ^  I  have  given  the  fuller  account  of  this 
process  and  as  distinct  a  detail  of  the  reasonings 
as  I  could  form,  because  I  was  of  opinion,  the 
dehates  which  fell  in  this  case,  are  in  many 
hrandies  of  them,  upon  heads  common  to  se- 
Teral  other  sufferers  in  this  period ;  and  the 
pleading  of  such  noted  lawyers  on  both  hands, 
wiO  afford  no  small  light  to  the  cases  of  torture, 
cf  extrajudicial  confenion,  the  refusal  to  sign 
ooofessions,  and  other  points  not  uncommon  m 
this  period.  Besides  the  weight  of  the  case  of 
tortnre  itself,  which  deserves  a  room  here,  tlie 
method  of  treating  pannels,  and  the  pains  used 
to  make  every  thing  turn  to  their  disadvantage, 
with  the  vigour  now  used  in  prosecutions  will 
appear.  And  if  such  efforts  were  made  in  this 
process,  when  so  many  able  lawyers  were  pro- 
coiators  for  the  pannel,  we  may  easily  guess 
what  nd  work  was  in  the  more  ordinary  pro- 
cesses, with  poor  ignorant  country  people. 

"  Upon  the  14th  of  Jnly,  I  find  Mr.  Spreul 
and  Wm.  lin  writer  in  Edinburgh*,  brought  be- 
fore the  privy  council,  for  being  present  at  field 
cooventides;  and  they  are.  found  guilty  of 
hearing  Prediyterian  ministers  preach,  when 
tome  of  the  hearers  were  without  doors,  as 
likewise  of  reset  and  converse  with  intercom- 
muned  persons.  The  matter  was  referred  to 
their  oaths,  which  they  refbsing  are  found 
ruihy .  Mr.  Snreul  was  out  of  the  kingdom  at 
Qie  times  libelled  as  to  conventicles ;  and  each 
of  them  is  fined  in  five  hundredpounds  sterling, 
and  sent  to  the  Bass.  Mr.  Spreul  lay  six  years 
in  the  Bass,  and,  fnim  his  long  continuance  in 
that  place,  he  has  yet  the  compellation  of  Bass 
John  Spreul,  whereof  he  needs  not  be  ashamed. 

<*  I  nnd  joined  with  Mr.  Sprcid  in  the  same 
process,  upon  the  10th  of  June,  Robert  Fergu- 
•oa  of  Letter-pin ;  he  is  indicted  iw  guilty  of 
treason  and  rebellioo,  by  his  being  at  Bothwel- 
hridge.  His  own  signed  confessiGn  is  adduced 
•a  probation,  and  the  lords  delay  passing  sen- 
tence against  liim  till  November.  I  find  no 
more  alraut  hira  in  the  Registers,  and  by  some 
composition  or  other  I  suppose  the  matter  was 
diropoed." 

**  In  May  1987  aaorder  is  granted  to  liberate 


common  lawe,  under  the  paine  of  forlaoltiiig 
lyff,  land, and  goods;  and  oe  thefyft  act  of  tha 

Mr.  SpreuL  Favours  were  now  shown  to  the 
prisoners,  and  after  near  seven  years  impri- 
sonment, Mr.  Spreul  sent  a  Petition  to  the 
Council :  which  follows  from  the  originaL 
*  Whereas  it  is  not  unknown  to  your  lord- 
ships,  how  that  your  lordships'  petitioner,  after 
his  first  imprisonment  was  put  to  the  extre- 
mity of  the  torture  two  several  times,  the 
which  having  sustained,  was  thereby  assolied 
by  the  laws  of  this  and  all  other  nationa. 
Tneieafter  when  he  was  indicted,  he  was 
also  cleared  by  the  Terdict  of  the  whole  aa<* 
sixe,  and  thereupon  aandzied  by  the  locds  of 
the  justiciary  ;  and  at  last  being  libelled  be« 
fore  your  lordships  by  his  majesty's  advocata 
who  could  prove  nothing  against  him,  yet 
your  lordships  being  pleased  to  fine  him,  and 
continue  his  imprisonment  so  long,  because  hp 
had  not  fireedom  to  dqione  upon  the  libel,  the 
reasons  whereof  he  couM  nirt,  being  not  only 
from  grounds  in  bw,  but  especially  firom  coil- 
science,  and  his  obligation  and  respect  to  the 
Gospel  of  Jesus  Christ,  which  are  at  more 
length  expressed  in  his  infintnation,  together 
with  a  touch  at  a  few  of  the  gn^t  losses  ha 
hath  sustained,  both  before  and  since  his  iip* 
prisonment  (what  by  sea,  the  peat  fire  at 
Ulas|^w,  house  and  shop  taken  from  his  wife 
in  his  absence,  also  by  bad.  debtors,  and 
tbrouffh  his  imprisonment  all  is  prescribed  bj 
law  (tnat  is  due  to  him)  after  three  years  past, 
the  goods  taken  from  him  by  major  Johnston 
and  the  death  of  his  wife,  and  other  great  ex- 
p«nces  since  his  imprisonment,  being  these 
six  years  and  five  monUis^  all  which  he  hum« 
hly  offereth  to  your  loroships*  consideration  ' 
and  pity. 

<  May  it  therefore  please  your  lordships  to 
grant  your  brdships*  |)etitioner  liberty  to  fol- 
u>w  his  lawftil  calling  in  his  native  country, 
at  least  in  any  other  nation  where  he  may  with 
best  conveniency,  not  that  he  petitioneth  for 
his  own  banishment  (and  so  to  be  sold  as  a 
slave,  the  which  he  would  not  be  ashamed  o^ 
ibr  the  Gospel's  sake,  if  he  be  called  of  the 
Lord  to  it)  nut  the  liberty  of  a  free  born  sub- 
ject is  tiiat  he  humbly  begs,  at  least  hberty  a 
competent  time  to  see  if  by  law  he  can  obtain 
any  thing  of  his  debtors  to  maintain  himself 
in  prison,  seeing  nothing  hatli  been  hitherto 
allowed  him  out  of  the  goods  taken  from 
•him  by  major  Johnston,  neither  out  of  the 
Treasury.'  *' 

'«  May  IS.    The  coUDcil  grant  the  fi>llowiiig 
act  of  liberation. 

<  The  lords  of  his  majesty's  privy  couneil 
having  considered  an  address  made  in  behalf 
of  John  Spreul  apothecary  in  Glasgow  i:ow 
prisoner  in  the  Isle  of  the  Bass,  supplicating 
for  liberty,  in  regard  of  his  majesty's  late 
gracious  proclamation,  do  hereby  give  order 
and  warrant  to  Charles  Maitland  Lieutenant 
Governor  of  the  Isle  of  the  Bass,  to  set  the 
aaid  John  Spreul  at  liberty,  he  having  foipid 
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tint  session  of  his  majesties  first  pmrlUnient, 
it  is  declsiroiJ,  that  it  shall  be  hye  treason  to 

*  caution  act^  in  the  hooks  of  Council  to  ap- 

*  pear  before  the  council  once  in  June  next, 

*  under  the  penalty  of  1000/.  Soots  money,  in 
'  case  of  tailie.* 

**  When  this  Order  comes  to  the  Bios,  Mr. 
Spreul  was  unwilling  to  take  his  liberty  upon 
any  terms  that  to  him  appeared  inconsistent 
with  the  truths  be  was  suffering  for ;  and  tic 
apprehended  this  order  involved  him  in  an  ap- 
probation of  the  proclamation  specified,  which 
DO  was  far  from  approving.  8o  much  he 
■igniHed  to  the  governor  of  the  Bass,  and  con- 
tinuing sonieiime  in  ^prison,  till  a  letter  came 
over  requiring  the  governor  to  set  open  doors 
to  him,  and  tell  him  he  was  at  liberty  to  go  or 
stay  as  he  pleased.  Whereupon  after  so  long 
imprisonment,  he  chose  to  come  out  under  a 
protestation  against  what  he  took  to  be  wrong 
in  the  orders  and  proclamation,  and  went  over 
to  Edinburgh,  ana  waited  on  the  counsellors, 
thanked  thttn  for  allowing  him  liberty,  and 
^•rbally  renewed  his  protest  against  the  pro- 
clamation and  orders.  Thus  ended  the  long 
tnct  of  sufferings  this  good  man  was  under." 

The  kind's  Proclamation  was  dated  Feb.  13, 
1087,  and  it  was  sent  to  the  council  inclosed  in 
a  Letter  of  the  same  date.  They  were  as  fol- 
lows: 

Knio's  LfiTTER  to  THE  Council,  Feb.  13, 1687. 

*  James  R. 

*  Right  trusty  and  right  well-beloved  cousin 
and  nounsdler,  right  trusty  and  right  well- 
beloved  counseller,  right  trusty  and  entirely 
belove<l  cousins  and  connsellers,  right  trusty 
and  right  well-beloved  cousins  and  coun- 
seliers,  right  trusty  and  well-beloved  cousins 
and  counsellers,  right  trusty  and  well-beloved 
couiMellers,  and  trusty  und  well -beloved  coun- 
sellers, we  greet  you  well.  Whereas,  by  our 
letter  of  the  8 1st  day  of  Auj^  last  past,  we 
wirre  graciously  pleased  to  uform  you  of  our 
designs,  in  order  to  the  ease  of  our  Roman 
Cainolic  subjects,  unto  which  wc  had  your 
dutiful  answer  in  some  da^^s  thereafter ;  we 
have  now  thought  fit  to  publish  these  our 
royal  intentions,  and  to  ^ve  an  additional  ease 
10  those  of  tender  consciences,  so  to  convince 
the  world  of  our  inclmations  to  moderation, 
and  to  evidence  that  those  of  the  clergy,  who 
have  been  regular,  are  our  most  particular 
care,  though  we  have  given  some  ease  to 
those  ft  hose  principles  wc  can  with  any  safety 
trust :  we  have  at  the  same  time  expressed 
our  highest  indignation  against  those  ene- 
mies of  Chiistianity,  as  well  as  government 
and  human  society,  the  field-con venliclers, 
whom  wo  recommend  to  you  to  root  out  with 
all  the  seveiitiies  of  our  laws,  and  with  the 
most  vigorous  prosecution  of  our  forces,  it 
being  cxjually  our,  and  our  people's  concern, 
to  be  rid  of  them.  As  for  the  other  particu- 
lars ofourroyai  proclamittoii  here  iDdosad, 


the  subiecta  of  this  kingdom,  or  any  mmher 
of  them,  more  or  lease,  upoD  aay  groand,  or 

we  doubt  not  bat  they  will  appeu-  to  you  most 
just  and  reasonable,  us  they  (to  to  us,  and  thai 
yon  will,  in  jTOur  respective  capaoties,  assert 
and  defond  onr  royal  rights  and  prerog^ativesv 
which  we  are  resotvod  to  maintain  m  that 
splendor  and  greatness,  which  can  only  make 
tliem  sale  for  us,  supports  for  our  friends, 
and  terrors  to  our  enemies.  It  is  evident,  we 
do  not  mean  to  incroach  on  the  consciences  of 
any,  and  what  we  will  iu>t  do,  we  are  resolved 
nut  to  suffer  in  others :  and  therefore  it  is  our 
will  and  pleasure,  that  these  our  commands 
be  forthwith  obeyed,  ami  that,  in  order  there- 
unto, this  our  iiroclanuition  he  forthwith 
printed  and  pubhnied,  in  the  usual  manner 
10  such  cases  accustomed  :  and  if  any  shall 
be  so  bold  as  to  shew  any  dislike  of  this  our 
procedure,  we  desire  to  be  informed  thereof 
by  you,  to  the  end  we  may  convince  the 
world  that  we  are  in  earnest,  assuring  all,  that 
as  we  expect  obedience  therein,  anil  a  readi- 
ness from  you  and  all  our  jmUcatures,  to 
assert  our  rights^  so  it  shall  be  onr  care  on  all 
occasions,  to  shew  our  royal  favours  to  all 
of  vou  in  general,  and  to  every  one  in  |Arti- 
cular.  Fur  doing  all  these  things  as  well 
cuntiiined  in  this  our  letter  as  in  our  procla- 
mation aforesaid,  these  presents  shall  be  to 
y^u,  and  all  others  respectively  who  may  be 
therein  any  way  concerned,  a  sufficient  war- 
rant; and  so  we  bid  you  heartily  farewel. 

*  Given  at  our  court  at  Whitonall  the  ISth 

*  day  of  February  lC86-7,andoi'onrreigB 

*  the  third  year. 

*■  By  his  Majesty's  Command.* 

pROCL.\MATioN,  Feb.  12,  1(>87,  or  First  Indul- 
gence. 

'  James  R. 

*  James  7,  by  tho  grace  of  Goilf  king  of 
Scotland,  EnglaDd,  France  and  Ireland,  do- 
fender  of  the  faith,  &c.  To  all  and  sundry 
our  good  subjects,  whom  these  presentsi,  do 
or  may  concern,  greeting.  We  having  taken 
into  our  royal  ctuisideralion  the  many  and 
great  inconveiiiencies  which  have  happened 
to  that  our  andeut  kiogdom  of  Scotland  of 
late  years,  through  the  difi'ercut  persuasions 
in  the  Christian  religion,  aud  the  great  heats 
and  animosities  amonp»t  the  several  pro- 
fossors  thereof,  to  tlic  ruin  and  decay  of  trade, 
wasting  of  lands,  extinguishing  of  charity, 
contempt  of  the  royal  |>ower,  and  convert!  g 
of  true  religion,  and  tlie  fear  of  Cod,  into 
animosities,  name,  factions,  and  sometimes 
into  sacrilege  and  treason  ;  and  being  re- 
solved, as  much  as  in  us  lies,  to  unite  the 
hearts  and  affections  of  our  subjects,  to  God  in 
religion,  to  us  in  loyalty,  and  to  their  neigh- 
bours in  Christian  love  and  charity,  have 
therefore  thought  fit  to  grant,  and  by  our  so- 
vereign autbonty,  prerogative  royal,  and  ah« 
solute  power,  wnicn  all  our  subjects  are  to 
obey  without  reaerre,  do  hereby  give  end 


737]        STATE  TRIALS,  3d  Chari  ss  II.  1()8 1 .SprenllMd  Ffrguion.        fl^ 

{•retext  wluUaociieTcr,  to  ryte,  or  continue  in  ,  treaiies,  or  leases  with  forraig^ne  princes,  or 
•rmei,  to  malBe,  peaoe,  or  wsrr,  or  to  noake  any    estates,  or  atnongHt  iheinselres  without  liis  ma- 


mnt  our  royal  toleration,  to  the  several  pro- 
fesMN'a  of  the  Christian  Uclieion  aflemamed, 
with,  anil  under  the  several  comiitionR,  re- 
strictioBB  and  limiiations  niiermentioned.  In 
the  tirst  place,  we  allow  and  tokrate  tlie 
moderate  preabyteriaos,  to  meet  in  their 
private  kooses,  and  tliere  to  hear  all  such 
minMlfrs  m  either  liave,  or  are  willing  to  ac- 
oept  of  our  indulgence  allcnariy,  aim  none 
other,  and  d«t  there  be  not  any  thing  said  or 
done  eontrary  to  the  well  and  peace  of  our 
reign,  aeilitioas  or  treasonable,  under  the 
higfiest  pains  these  criines  will  import ;  nor 
are  they  to  presume  to  build  meeting-houses, 
or  to  use  out-houses  or  bama^  but  only  to 
exercise  in  their  private  houKs,  as  said  is.  In 
the  mean  time,  it  b  our  roval  will  and  iilea- 
aure,  that  fieU-conventiGles,  and  snch  as 
preach  or  exercise  at  them,  or  who  shall 
any  wise  assist  or  connive  at  them,  shall  be 
prosecuted  according  to  the  utmost  severity 
of  our  laws  made  i^ainst  them,  seeing  Irom 
these  reodevouaes  of  rebellion,  so  much  dis- 
order hath  proceeded,  and  so  much  disturb- 
ance to  the  government,  and  tor  which,  after 
this  our  royal  indult^ence  tor  tender  con- 
sciences, there  is  no  excuse  left.  lu  like 
manner,  we  do  hereby  tolerate  Quakers,  to 
meet  and  exercise  in  their  foiiu,  in  any  place 
or  places  appointed  fur  their  wortiliip.  And 
consideriog  the  severe  and  cruel  laws  made 
against  Uonan  Catholics  (tlicrein  called 
nnists)  in  the  minority  of  our  royal  ^nd- 
fatner  of  glorious  memory,  without  his  con- 
aent,  and  o(mtrary  to  the  duty  of  good  sub- 
jects, by  his  regents,  and  other  enemies,  to 
their  lawful  soverei:^,  our  royal  great  grand- 
mother queen  Mary  of  blessea  and  pious  me- 
mory, wherein,  under  the  pretence  of  reli- 
fvion,  they  clothed  the  worst  of  treasons,  fac- 
tions aud  usurpations,  and  made  these  laws, 
not  as  acfainst  the  enemies  of  Goil,  but  their 
own ;  which  la\Ts  have  Bti!l  l)ecn  continued 
of  course,  without  dcsi^  of  executing  them, 
or  any  of  them,  *  ad  terrorcm'  only,  nn  snp- 
poaitioo,  that  the  pnpists,  relying  on  an  cv- 
temal  power,  were  incapable' of '  duty,  and 
true  allegiance  to  their  natural  sovereispas, 
and  rightful  monarchy.  Wc,  of  our  certain 
knowled<n?.  an<l  lon^  cxpcricncr,  knowing 
that  the  (Jatkolics,  as  it  is  their  principle  tol>o 
good  Christians,  so  it  is  to  h«  dutiful  subjects, 
and  that  they  have  liker/ise  on  fill  occa^iions, 
shewsi  theni''>elTes  ^ood  aiid  faithful  subjects 
to  us,  and  nur  royaTpredecessori!:,  hy  haznnl- 
iog,  and  many  ot*  them,  actually  Ic^iujer  their 
lives  and  fortunes,  iu  tlieir  defencr,  (thuuprh 
of  another  religion)  and  the  mait;tenance  uf 
their  authority,  against  the  violences  and 
treasons  of  the  most  violent  abettors  of  the  c 
laws,  do  therefore,  with  advice  and  consent  oi' 
our  privy  council,  by  onr  sovereign  authority, 
prerogative  royal,  and  absolute  power  afore- 
said, moBgmidf  ftop  and  disable  idl  laws  or 
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<  acts  of  parliament,  ciirtoms  or  constitutions, 

<  made  or  executed  a^inst  any  of  our  Roman 
'  Catholic  subjects,  m  any  time  past,  to  all 

*  intents  and  parposes,  making  void  all  prohi- 

<  hitions  therein  mentioned,  pains  or  penalties 

*  therein  ordained  to  be  inflicted,  so  tliat  they 

*  shall,  in  all  tilings,  be  as  free,  in  all  respects, 

*  as  any  of  our  Protestant  subjects  wliaisocver, 

*  not  only  to  exercise  their  religion,  but  to  en- 

*  jay  all  offices,  benefices  and  oUiers,  which  wo 

*  shall  think  fit  to  bestow  upon  them  in  all 
■  time  coming :  nevenhelcss  it  is  our  vrill  and 

*  pleasure,  and  we  do  hereby  command  all  Ca- 

<  tholtcs,  at  their  highest  pams,  only  to  exer- 

*  cise  their   religious  worship  in    houses  or 

*  chapels,  and  that  they  presume  not  to  preach 

*  in  the  open  fields,  or  to  invade  the  Protestant 

<  diurclies  by  force,  under  the  pains  foresaid, 

<  to  be  inflicted  upon  the  offenders  respectively, 

*  nor  shall  they  presume  to  make  public  pro-' 

*  cessions  in  the  higii-streets  of  any  of  our 

*  royal   burghs,  under  the  pains  aboveroen- 

*  tioueif.    And  whereas  the  obedience  and  ser- 

*  vice  oi'onr  good  subjects  is  due  to  us  by  their 
'  allegiance,  and  our  sovereignty,  and  that  no 

*  law,  custom  or  constitution,  mfierence  in  re- 
'  ligion,  or  other  impediment  whatsoever,  ican 

*  exempt  or  discharge  the  subjects  from  their 

<  native  obligations  and  tlut^  to  the  crown,^  or 

*  hinder  us  from  protecting  and  employing- 

<  them,  according  to  their  several  capacities, 

*  and  our  royal  pleasure,  nor  restrain  us  from 

*  conferring  heritable  rights  and  privileges  upon 

*  them,  or  vaciiate  or  annul  these  rights  huri- 

*  table,  when  they  are  made  or  conferred :  and 
'  likewise  consiifering,  that  some  oatlis  are 
«  capable  of  being  wrested  by  men  of  sinistrous 
*'  intentions,  a  practice,  in  that  kingdom,  fatal  to 
'  religion,  as  it  was  to  loyalty,  do  therefore, 

<  with  advice  and  consent  aforesaid,  cass,  annul 

*  and  discharge  all  oaths  whatsoe\'er,  by  ubich 

*  any   of  our  subjects  are  incapacitated,  or 

*  diKahled  from  holding  places  or  offices  in  our 
^  said  kingdom,  or  enjoying  their  hcrcditery 

*  ri^-'iits  and  privileges,  disclmrging  the  same 

<  to  Ii<>  taken  or  given  in  any  time  coming, 

*  11-itiiout  omr  special  warrant  and  consent, 
'  under  the  pains  due  to  the  contempt  of  our 

*  royal  commands  and  authority  ;  and,  to  this 
'  cHfect,  wo  do,  by  our  royal  anlhoritj*  afore- 

*  snid,  sto;),  disable  and  dispense  with  all  laws 
« eiiioynijig  llio  said  onths,  tests,  or  any  of 

<  them,  portion Inrly  the  first  act  of  the  firsi 

*  sesfioiiof  ttif  first  parliament  of  king  Charles 

*  £2,  tl'c  piiventh  art  of  the  foresaid  session  of 
'  the  foresaid  parliament,  the  sixth  act  of  the 
t  third  parliament  of  the  said  king  Charles,  the 
'  iw i;nty  lirst.  o.n'l  twrtity  fiftli  acts  of  thut  par- 

*  llamcnt.  am)  \\\o.  thirifienth  act  of  the  tirst 

*  session  of  (»nr  hitc  parliament,  in  so  far  alle- 
'  narly  as  i  (mcrrns  (he  taking  the  oaths  or 
*■  testsi  therein  prescribed,  antl  all  others,  as 

*  well  not  mcntioued  ns  menlioiipd,  and  that, 

*  in  place  of  them,  all  our  good  subjects,  or 

3B 
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jcsties  speciall  autboiitic  and  approbation  liret  thtncFB  under  the  paine  of  tream.  Nererthe- 
interponed  tlierctu,  and  all  bis  majeiitT*!  sub-  lesseit  is  of  voritie  tbat  the  saida  John  SpreuU 
jects  arc  discliarged  upon  any  c^round,  or  pre-  and  Uobert  Ferguson,  having  shacken  otT  all 
text   «vhatsoiuever,  to  attempt  any  of  these  !  fear  of  God,  respoci  and  regard  to  his  majesties 

present,  providing  also  that  they  rereal  to 
any  of  our  council  the  guilt  so  comnoitted  ; 
as  also  excepting  all  tines,  or  effects  of  sen- 
tences uln^ady  gt\  en.     And  likewise  indem- 
nifying fully  and  freely  all  miukera,  fur  their 
meetings  and  worships,  in  all  time  past,  ure- 
ceeding  the  date  of  these  presents,  and  we 
doubt  not  but  our  protectant  subjc^otii  w  ill  give 
tiicir  assistance  and  conctiurse  heri'uuto.  im 
all  occasions,  in  their  respective  cupuntifs  : 
in  consideration  whereof,  and  the  ease  thi^o 
of  our  religion,  and  otherH,  may  have  hereby, 
and  for  the  encouragement  oi'  our  protestant 
bishops,  and  the  regular  clerg}-,  and  snch  as 
have  hitherto  lived  onlerly,  we  think  tit  to 
declare,  tliat  it  never  was  our  principle,  nor 
will  we  ever  suffer  \  iolence  to  be  offered  to  any 
man's  conscience,  nor  will  we  use  force,  iir 
invincible  necessity  against  any  man  on  the 
account  of  his  persuasion,  nor  the  protestant 
religion,  but  will  protect  our  bishops  and  irther 
mimsters  in  their  functions,  rignts  and  pro- 
perties, and  aU  our  protestant  subjects  in  tlie 
iree  CKerciae  of  tlicir  protestant  relii^ion  in 
the  churches ;  and  tbat  we  will,  and  hereby 
promise,  on  our  roval  word,  to  maintain  the 
poasesBors  of  churdi-lands  formerly  belong- 
ing to  abb^s,  or  other  chiirches  of  the  <'a- 
walic  religion,  in  their  full  and  free  posses - 
sioD  and  right,  according  to  our  laws  and 
ads  of  parliament,  in  tliat  behalf,  in  all  time 
conodng ;  and  we  will  employ  indifferently  all 
our  MiDJects,  of  all  jieniuasions,  so  as  none 
shall  meet  witli  any  discouragement  on  the 
account  of  his  religion,  hnt  be  advanced  and 
esteemed  by  us,  according  to  their  sover.tl 
capacities  and  qualiticutioiis,  so  long  as  wo 
find  cliarity  anil  unity  maintained ;    and  if 
any  animosities  shall  arise,  as  wc  hope  in 
God  there  will  not,  we  will  whew  the  severest 
effects  of  of  our  royal  displeasure  against  Uie 
beginners  or  Ibmcnters  thereof,  s*ving  then  by 
our  subjects  mnv  he  deprived  of  this  general 
case  and  sattNfaction     we  intend   to  all  of 
them,  whoso  prf>Ki»evity,  wealth  and  safet}  is 
60  mucli  our  rfi\:il  care,  that  wc  will  leaw 
nothing  undone  which  niuy   procure  tliese 
blessings  for  thorn.     JiuA  lastly,  to  the  end  all 
our  good  subjects  may  have  notice  of  this  our 
royal  will  and  plcasui'o,  wcdo  liereby  com- 
mand our  Ijyon  king  at  amns,  and  his  lircthren 
heralds,  macers,  pursevaiits,  and  messengers 
at  arms,  to  make  timeous  proclamation  there- 
of at  the  market-cross  of  Ediidmrgh ;  and 
besides  the  printing  and  publishing  of  this 
our  royal  proclamation,  it  is  our  express  will 
and  pleasure,  that  the  same  be  |Hi8t  under  tba 
great  seal  of  that  our  kingdom  per  saltum, 
without  (tassing  any  other  seal  orreffister. 
In  order  whereunto,  this  aliall  be  to  Uie  di- 
rectors of  our  chanoellary,  and  their  deputes 
forwritiDgthetMnei  and  t»  our  chaaoeUor 


*  such  of  them  as  we,  or  our  privy  council  shall 
*■  require  so  to  do,  shall  take  and  swear  the  fol- 

*  lowing  oath-allenarly. 

*  1  A.  B.  do  acknowledge,  testify  and  de- 

*  clare,  that  James  7,  by  the  grace  of  God,  i 

*  king  of  Scotland,  England,  France  and  Ire-  I 

*  land,  defender  of  the  faith,  ^Sco.  is  rightful  i 

*  king,  and  supreme  governor  of  these  rndms,  I 
'  and  over  all  persons  therein,  and  that  it  is  un- 

*  lawful  for  suiijects,  on  any  pretence,  or  for 

*  nny  cause  w  hatsocier,  to  rise  in  arms  against 

*  hiui,  or  any  commissionati^d  by  lum,  and 
'  that  I  shall  never  so  rise  in  arms,  nor  assist 

*  any  w  ho  shall  so  do,  and  that  I  shall  never 

*  resist  his  power  or  authority,  nor  ever  oppose 
'  his  amhority  to  his  person,  as  I  shall  answer 
'  to  God,  but  shall,  to  the  utmost  of  my  power, 

*  assist,  defend  and  maintain  him,  his  heirs 

*  and  lawful  succenors,  in  the  exercise  of  their 
'absolute  power   and  authority,  against  all 

*  deadly.    So  help  me  God. 

*  And   seeing  many  of  our  good  sulyects 

*  have,  before  our  |di*asure,  in  tncse  matters, 

*  was  oiade  public,  incurred  the  guilt  appointed 
'  by  the  acts  of  parliament  above  mentioned,  or 

*  others,  we,  by  our  authority,  and  absolute 

*  power,  and  prerogative  royal  aboveroentioned, 
'ofourcertamknowkdgB,aiid  innate  mercy, 

*  give  our  ample  andfullindemnity  to  all  those 

*  of  the  Roman  Catholic  or  popish  religion,  for 

*  all  things  by  them  done  contrary  to  our  laws 

^  nr  a^ia  i\f  nOvliantAH*     maalA  Sii    ona.*  **■«•«>  iimiiI 


'  ctmcoaling  of  priests,  or  Jesuits,  breeding  their 


wise  for  holffing  or  taking  of  |daccs,  em  pin  \  - 
*•  mciits,  or  offices,  contrary  to  any  law  or  cuii- 

*  stitution,  advices  given  to  us,  or  our  council, 
^  actions  done,  or  generally  any  thing  per- 

*  formed  or  said  against  tlie  known  lavvs  of 


*  that  our  ancient  kingdom ;  excepting  always 

*  froni  this  our  royal  indemnitv,  all  munlers,  as- 
'  sassinations,  thclls,  and  such  like  other  crimes 
^  which  never  used  to  be  comprehended  in  our 
'  general  acts  of  indemnity.     And  we  coin- 

*  mandaud  require  all  our  judges  or  others  con- 
'  cemeil  to  explain  this  in  the  most  ample  sense 
*■  and  meauiug  acts  of  indemnity  at  nny  tmie  have 

*  contained ;   declaring  this  shall  fie  as  i; ood 

*  to  evei^'  one  concerned,  as  if  they  had  onr 
'  royal  pardon  and  remission  under  our  great 

*  sealot  that  kingdom.  And  likewise-  indcm- 
'  nifying  nnr  pn>testuut  subjects,  from  aU  pains 

*  and  iK2nalti(H(  tlue  tiir  liouriiig  or  preaching  in 
'  houses,  proiiiling  tlierr    be  nti  treasonable 

*  speeches  nttcicd,  in  the  said  conventicles, 
^  by  thcixi,  in  which  case  the  law  is  only  to 

*  take  |ilace  agaiost  the  gtiilty,  and  oont  other 
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•uthontie  and  lawet,  bei  premimed  to  committ 
and  h  guilty  of  the  aaid  cjrynica  id  suae  tare  as 
John  BaHburof  Kinloch,  David  Hackstoun  of' 
Bathiletandotbera,  baTing  moat  cnieUie  kilted 

•i^^"^^-^^""^^""^"""— ^•^'"■^^^^■"^^"^■^^■■■■^■^^^■^""■"^^■^""^'■^ 
'  for  cauaing  our  great  seal  aforesaid  to  be  ap- 
*  pended  thereunto,  a  8u6kieDt  warrant. 

'  Given  at  our  court  at  Whitehall,  the  twdfth 
<  da^  of  February,  1080-7,  and. of  our 
'  reign  the  third  year. 

*  By  his  Majesty's  command, 

*  Melford. 
■  God  save  &e  King/ 

Council's  Answer  to  the  Kino,  Feb.  S4,  1087. 

*  May  it  pleMe  your  most  sacred  Mtyesty, 

*  Your  Majesty's  commands  are  exactly 
obeyed,  your  royal  proclamation  is  printod 
and  piJUished,  by  which  ^rour  majesty  hath 
given  a  further  evidence  of  your  nvour  and 
goodness  to  all  your  aubjects.  And  we  are 
hopeful,  that  by  your  majesty's  extraordinary 
acts  of  mercy  to  some,  who  have  been  too 
ready  on  many  occasions  to  abuse  the  cle- 
mem^  of  your  royal  predecessors,  they  will 
be  at  last  convinced  what  they  owe  to  so  gra- 
cious a  king ;  and  if  any  shall  bastiU  so  ob- 
stinate as  to  make  any  wrong  use  of  vour  ma- 
jesty's goodness,  we  do  uDanimously  assure 
your  uiejesty,  that  we  will  maintain  and  as- 
sert your  royal  prerogatives  and  authority, 
with  tho  haxard  <tf  our  lives  and  tbrtnnes ;  and 
all  of  us  shall  in  our  several  capacities  do  our 
utmost,  that  your  government  may  be  easy 
to  all  whom  your  majesty  thinks  worthy  of 
your  protection. 

*  We  are  very  willing  that  your  migesty's 
subjects  who  are  peaceable  and  loyal,  may  be 
at  ease  and  security,  notyvithstandiDg  of  tneir 
profession  ^and  private  uorship,  and  do  con- 
ceive, that  such  of  them  as  are,  or  shall  be 
employed  by  your  miyesty  in  offices  of  trust, 
civH  or  militory,  are  sufficiently  secured  by 
your  majesty's  authority  and  commission  ior 
their  exercismg  the  same. 

*  We  return  your  nuyesty  our,  most  humble 
thanks,  for  giving  us  your  royal  word  for 
maintaining  me  church  and  our  religion,  as  it 
is  now  estoblished  by  law,  and  rest  satisfied, 
believing  your  majesty's  promise  to  be  the 
best  and  greatest  security  we  can  have.  We 
are,  may  it  please  your  m^icsty,  your  ma- 
jesty'»  most  humble,  most  taitbtul,  and  most 
obedient  subiecta  and  servants.  Signed  by  the 
fliarlof  Perth  lord  high  chancellor,  the  loid 
archbishop  of  St.  Andrews,  the  lord  arch- 
biahop  of  Glasgow  elect,  the  lord  marquia  of 
Athoieknrd  keener  of  the  privy  seal,  the  dnka 
offioiYloo,  the  lord  marquis  of  Dongbs,  the 
carl  of  Linlithgow,  the  earl  of  Dnmtermlmg, 
the  oari  of  Strathmoce,  the  eari  of  Lawder- 
dale,  the  eari  of  SouthesQoe,  the  earl  of  IVa- 

Sttir,  the  eari  of  Airlie,  the  carl  of  Batearras, 
e  lord  viscoantof  Tarble, the  terd  visoouit 
of  StraSballan,  the  lord  Livingstone,  the  knd 
KinrtrdysrdeQigvLockhart  ofCarBwath 


and  morderad  his  grace  the  kte  archbUiop  aC 
St.  Andrews,  they  to  escape  justire  and  involve 
others  in  their  guilt,  fled  mto  the  westeme 
shyres  and  thste  joyned  in  armes  with   the 


■waMi 


lord  president  of  the  session,  sir  John  Dal* 
rvmple  younger  of  Stoir  lord  advocate,  sir 
James  F'owlis  of  Colintoun  lord  justice  dcric, 
sir  John  Lockhsrt  of  Csstlehill  one  of  the  ae* 
naton  of  the  colleffe  of  justice,  lieutenant  ge- 
neral Jaroei  Dou^paa,  sir  Andrew  Hamsay  of 
Abbotshall,  ma^or  general  Jolin  Graham  of 
Claverhooae,  and  jSidrew  Wauchop  of  Nid- 
dry. 

*  And  his  majesty's  said  privv  council  hat bg 
ordered,  that  the  said  letter  should  afterwards 
be  signed  by  such  of  the  counsellors  as^  were 
not  then  present ;  it  was  accordingly  ^gned 
at  Westminster  by  the  earl  of  Murray,  and 
the  earl  of  Melibrd,  principal  secretaries  of 
state  for  the  said  kinjjldom,  the  carl  of  Arran, 
the  earl  of  Drumlanng,  the  eui  of  Wintoun, 
the  earl  of  Seafbrt,  the  eari  of  Ancram,  aiul 
the  earl  of  Dumbarton.' 

In  the  following  month  the  King  again  wrote 
to  the  Council  on  the  same  sobiect : 

King's  Letter  to  the  Council,  Rardi  Slj 
1087,  or  the  Second  Toleration. 

'  James  JR. 

*  Right  trusty  and  right  well-beloved  cousin 
and  counsdlor,  right  trusty  and  right  well- 
bdoved  oounseUors,  right  trusty  and  entirely 
bek>ved  cousins  and  oounsellers,  right  trusty 
pnd  right  well  -beloved  cousins  and  eounsdlersi 
right  trusty  and  well-beloved  cousitts  and 
counsdlers,  right  trusty  and  well-betovcd 
cousins  and  counaellers,  right  trusty  and 
well-bek>ved  oounsellers,  and  trusty  ancfwell- 
beloved  oounsellers.  We  greet  you  wdl. 
Whereas  by  our  letter  of  the  first  day  of  this 
instant,  amongst  other  things,  we  did  recom- 
mend unto  you  to  take  care,  that  any  of  the 
Presbyterians  should  not  be  allowed  to  preach, 
but  such  only  as  should  have  your  allowanca 
for  the  same;  and  that  they,  at  receiving  the 
indulgence  therein  mentioned,  should  take 
the  oath  contained  in  onr  jprodamation,  bear- 
ing date  the  twelfth  day  ocFebraary  last  past: 
these  are  tbierefbre  to  let  you  know,  that 
thereby  we  meant  such  of  them  as  did  not 
ibnncrly  take  the  test,  or  any  other  oath  ;  but 
if  nevOTthdees,  the  Presbyterian  preachers 
do  scruple  to  take  the  said  oath,  or  any  other 
oath  whatsoever,  and  that  you  shall  find  it 
reasonable  or  fit  to  jprant  them  our  indulgence, 
ao  as  they  desire  it  upon  these  terms :  it  is 
now  our  will  and  pleasure,  and  we  d<^  hereby 
aiithorise  and  require  you  to  grant  them,  or 
any  of  them,  our  said  indulgence,  without 
bemg  obliged  to  take  or  swear  the  oath  in  onr 
aaid  proclamation  toentioned,  or  any  other  oath 
whalMMver,  with  power  unto  them,  or  any  of 
them  respectively,  to  enjoy  the  benefit  of  tlie 
said  andnlgeooe,  (during  onr  pleasure  only) 
or  10  kwg  at  you  shall  find  that  they  behave 
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Mids  Jvhn  Spreull,  and  Hobert  Fer^srin  and 
othcrst  ther  acconiplicirs,  under  tbe  cnmmuDd 
(0i'  Hubert  Hainiltuun,  brother  tr)  the  Uird  of 
PneslouD ;  who  to  the  number  of  tlircp- scons 
and  UfiwardK,  w«riit  tv  lite  biir&»h(*  of  Uotlier- 
fflen*  and  tlier  upon  tbe  tui-ntie-nvmh  day 


of  May  1679,  efter  reading  acta  of  their  oini 
Goyning^,  most  treaaouaMie  and  wkkedlio 
burnt  Kovendl  acta  of  pariiaaiait,  anertuijf  hia 
majesties  preroipatiTca  and  eataUishing'  the  go- 
vernment of  the  church,  drowned  out  bone* 
fvrefl  sett  on  in  commemoration  of  that  day, 


*  tbemiselves  re<^tdarly  ami  {icaceably.  without  i  Kutlierikflen,  May  39,  nould  have  been  toUowed 

*  giving  auy  cause  of  otlence  to  ua^or  any  in  with  wliat  succeeded. 

*  authinity  aiul  trust  under  lis  in  our  gtivem-  '*  Hitherto  the  persona  concerned  in  that 

*  ment.    *  Fur  iluiiisc  \v hereof  these  iiraients  united  and  contracted  meeting  before  spoken 

*  shall  be  to  you  nud  thcui,  anil  ail  otben  re-  of,  had  contented  themselves  with  coming  to 

*  spectiveiy.'who  may  be  tUer«.in  respectively  sennons  preached  in  the  tielda  by  the  ministers 

*  any  wavVoncerr.iil,  a siiflicieut wanniut.  And  and  preachers  who  weut  their  lenj^ths, and  de- 

*  so  we  bid  you  bfartiiy  tiirc^wel.  fendins^  themselves  wiien  attacked:  bat  their 

*  Given  at  our  (,'uurt  at  W  hitihall,  the  thirty  numbers  iui*reasin^f  as  well  as  their  warmth 

'  first  day  of  March  UW  and  of  our  ix>ign  ajfainat  8o6h  as  ditfersd  from  them,  Mr.  Ha- 


*  the  tliinl  yetir.  miKon,  and  amne  others  in   the   companji 

*  by  h'is  Majesty's  Command.  moved.  That  somewliat  further  should  be  doM 

*  MixFOKD.'  by  tliem  aa  a  testimony  Sj/oinst  the  iniquitf  of 

Conrci  uinjf  John  Spreull,  tlie  father  of  this*  *f»«  *""«•■    '^^  «*^  ^»^  *»«^«  **f  ^  ^»^ 

John  Rpreull,  1  iiud  in  Wodrow  the  follouinjr  of  what  they  came  to,  from  one  of  thev  own 

possai^os:  l^i|iers  just  now  before  me,  as  follows : 

••  Strulemlur  1  it!i  tf}(iO.    Hv  order  of  tlio  "  After  scions  consideration    and  pnye^ 

ComiuiUit:  of  wtatcs,  John  Graham  profost  of  '  th*?>'  (speaking  of  these  concerned  in  the 

Olasurow  and  John  Spreul  town  clerk,  these  above-mentioned  meeting)  *  resolved  U>  wn' 

were  imnrise»ata  in  Kdiiiburj-h  T.^llwolh  :  both  *  ^""^  >"  hearing  the  gospel,  and  recktmrtt 

of  them  had  liecn  reckoned  favourtrs  of  the  '  ^^^7  ^«oW  plainly  qnit their  dnty,  it  ujion  the 

Hcmoiistranie,  and  yei  they  were  pious  and  *  aw^omit  of  dan^  they  gave  op  this  ppi- 

excelleiit  |)ersons.  '  vilege ;  and  consider: npf  the  smallness  of  their 

"  16C4,  DtrenibiT  18.  The  Council  pass  an  '  nunihw,  tlie  strength  <»f  their  persecutingr  ad- 
art  ahont  Mr.  Hprful.  '  vensaries,  together  with  their  own  mauifoUl 

««  The  lords  of  counril  consi.lcrinjr,   'Hiat  '  infirmities  end  fiiiling^,  they  feared,  that,  if 

•Mr.  John  SprenI,  late  town  clerk  in  (ila«r»w,  *  **>«  ^'^^^  »«»  *"»  piwidence  shouhl  permit 

•  havinrr  bet: n  cited  before  tlie  ronunl^sion  fur  '  ^^^^^  »o  be  disperseil,  or  to  fall  before  their 

•  chnrch  affairs  to  auswer  for  bis  disobcHlionce  *  enemies, .  their  cause   would  Idsewise  fall; 

•  fo  the  laws  and  disam-ition  to  the  jrovorn-  '  flicrtforc  thf  y  judged  it  their  duty  to  pubhali 
«  nirnt  thereby  cstahlishotl,  he  far  eviting  the  '  ^^  **>'^  "■«'^«'  **»*^'*'  ««»i«»nM»y  to  the  truth  ami 

•  frntence  of  the  suid  jiidical<»rv,  di«l  for  muik.-  '  ^^^^^^  ^^'"^^  »»»**>  owned,  and  against  the  sins 

•  tim- withdnuv hiiubclf forth  oiit  of  ihc countrv,  *  «"'*  defections  of  the  limes.' 

•  and  ha* inj,' privately  retiiriioi!,  did  eaiiv  liiin-  "  'r*»«"se  »*!»«>  were  violently  agninsi  the  in- 

•  self  most  !Tiispiciously,  by  travillin;?  sVcretly  •'"Iff^^n^^N  c»itrr#-d  into  this  resolution  towards 
•fromplacctoplacc,intheui^'hititiie;fbriThich  iheendofMay,  and  Mr.  HamUton  was  very 
'  being  apprehended  and  brought  before  the  a^*»*^  »"  prevsing  it,  and  pushing  forward  a 

•  council,  ajid  ihc  oath  of  allegiance  being  ten  -  I^Wic  appearance,  as  tlie  way  to  form  and 

•  derri!  to  hitn,  he  refused  the  same,  alledjnng  he  '^•rengtheu  their  party,  and  prevail  with  others 


«  had  not  frerdom  to  sign  tlie  same  by  reason    *®  come  and  juin  them  when  they  set  iqi  openly 

•  of  the  tic  that  lav  upon  him  by  the  oalh  of  the    «ir»»n»*  *'»«  «''«''»  ^^^^^  ""'«■ 

•covenant,  there  lore  the  said  lonis  iudsrintrit        "  ^"  proscrnlion  of  this  resololion,  aone 


*  fuse  to  tire  their  oaih  of  allegiance,  onlain    ^*»^n«»  w»**>  about  eighty  armed  incn»  to  go  to 

•  the  said  !Hr.  John  Si»rciil  to  enact  himself  ^^  P"**'**^  ?*•««>  ■'»**  »'«*"'  •^^  *^**  "»^  P*C"* 


under  the  pain  of  dralh,  to  rcmovi*  out  of  tho    ^^^^  «*»""  j"«*  "o^  *»  named,  and  poldiib 
* "      "  I  heir  deelaraticm. 

**  ft  needs  scarce  he  again  here  netieed» 
Tliat  neither  this  Uesohitioii,  nor  the  under-' 


•  kin:;dom  aijainst  the  first  of  T'ebruury  next, 

*  and  not  to  return  without  licence,  and  find 

•  cnuii'ui  to  hrliave  peaceably  till  then,  umfe:- 

*  the:  iK.ni  of  livo  thousand  jwunds,  and  not  to    w^rilten  Declaration  were  formed  m  any  eoB- 
*£o  within  six  luil'js  of  Glasgow.*  «*«*rt  with  the  ministers  or  people  who  kept 

lield  -  meeting*  <  in  other  places,  far  leas  wini' 
This  rising  in  the  west  of  .ScotUind,"  ;  uiiy  concurrence  of  the  body  of  Presbyteriane 

throuiifh  the  nation;  and  consequently  the 
^ood  or  evil  in  the  matler  or  manner  of^theie 
IS  chargeable  only  upon  the  few  who  were  en - 

cerncfl  in  them  had  any  prospect  that  what  >  gs^^l. 

thoy  diJ,  and  particularly  tliLir  attempt  at  |     **  Thc29di  of  Mnj  iVBt  by  tt«n  finmA  lal 


lays  Worlpjw,  '' like  many  other  cimsidcrabie 
tui-u$,  had  but  \  cry  small' beginninir^ :  and  it 
is  scarce  to  be  thought  that  tlic  persons  con- 
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•ad  thewafter  they  uoA  ibm  aq^mplioes,  did  |  moflt  crudlie  imirdcr  and  kill  seferall  of  Ulcn^ 
iwiii  III— HuMki  imjriaji  —ill  pMtieof  hii    and  being  nwmnMcd  tnd  coBvocat  to  ihm  mhh- 
■nt^wtiii  iorea  under  tke  command  of  the 
laird  of  Glarerhooaa  at  Londoobill,  and  did 

be  tbe  moat  oonrenieai  day  for  making  this 
appeamnce^  bein^  tbe  annifcnary  day  ao 
mvcb  abfwed,  a^  agaiMl  wbich»  amoaff  other 
tbingi,  ihej  were  to  latify.  t  am  iufonnrd 
Um  rity  of  Ghwgow  waa  the  filaea  whete  at 
fiiat  they  reiahred  to  bare  poUiahcd  tbeir 
paper;  but  bcarins^  the  king'a  fbrcee  were 
nany  of  tbem  eomo  dawn  from  Lenerk,  and 
lying  there,  they  altered  their  reeolutioD,  and 
went  to  Rutber^cn  a  aaaU  royal  burgh  two 
■aiUi  fnan  OkSgaw, 

**  Accordingly  they  came  there  hi  tbe  afW- 
DOOB,  and  extrngniahed  the  boaefires  witli 
which  the  day  waa  ■ojemniaed,  and  at  the 
aarfcot^ram,  burnt  tbe  papera  juat  now  to  be 
Mentioned  in  their  testimonT,  and  rcM  pab- 
Udy,  and  then  affixed  upon  the  oross  a  copy  of 
the  fbUowing  Declaration : 

The  DficLABATioN  and  TBsriMOfnr  of  aome  of 
the  true  Presbyterian  Party  iu  Scotbrnd, 
piMsbed  at  Rutherglen*  irfay  29, 1679. 

M  As  the  Lord  liath  been  plcaaed  to  keep  and 

*  precene  his  interest  in  this  land,  by  the  testi- 

*  mony  of  faitbtul  uitBcsses  from  tiie  btvin- 

*  Ding*,  so  soinc  in  our  daya  hare  not  been 

*  waiitinp,  who,  upon  tbe  greatest  of  liazards, 

*  have  aildcd  tbcii*  testimony  to  the  testimony 

*  of  those  who  bare  j^e  before  them,  and 

*  who  have  snflfereil  impnsonmenlSy  finings, 

*  florfiritures,  hanlshmenty   torture  and   death 

*  fiom  an  evil  and  perfidkms  adTerraiy  to  the 

*  duirch  and  kingdom  of  our  Lord  Jesus  Christ 

*  id  tbe  land. 

**  Non'  ue  being  pursned  by  tbe  same  ad- 

*  versary  ibr  our  lires,  while  owning  the  in- 

*  teres!  of  Christ  according  to  bis  word,  and 

*  the  national  and  solemn  league  and  oorenants, 
« jnd^  it  our  duty  (though  unworthy,  yet 
« Iwping  we  are  true  merohm  of  the  church  of 

*  Scothmd)  to  add  our  lestimonv  to  these  of 

*  tbe  worthies  who  have  gone  before  us,  in 

*  witnessing  against  all  things  that  have  been 

*  done  pubhdy  iu  prnudice  of  his  interest  from 

*  iho  beginnitig  of  the  work  of  reformatioo, 


« eqpeciiUly  from  the  year   1648,  downward 

16<K).    But 
those  since,  as 


«to  the  year  16<K). 


more  particolariy 


"1.  Against  tbe  act  recissory,  for  overtorn- 

*  ing  the  whole  covenanted  reformation. 

*'  2.  AgaiuKttlie  acts  for  erecting  end  esls- 
<  hbshingof  ahjuivd  prehusy. 

«*  3.  Against  that  declaration  imposed  upon, 

*  and  solwcribed  by  all  persons  in  paMic  trutit, 

*  %vhere  the  covenants  are  renounced  and  oon- 

*  demnetl. 

••  4.  Against  the  act  and  dedaration  pub- 

*  lished  at  Glasgow,  for  outing  of  the  fsiihinl 

*  rainislers  who  could  not  oom^  witb  prdacrv, 

*  whsvefay  900  and  upwards  ol'^them  were  3- 

*  legally  cgected. 

M-S.  Agrinatthat  presnmptnoiii  act  for  in- 


ber  of  two  or  three  thousand  men  in  armes  npoR 
tho       '  day  of  J  one,  the  said  yesr,  th« 

*  posinff  an  holy  anniversary  day,  as  they  call 

*  It,  to  be  kept  yeady  upon  tbe  29th  of  Mav, 

*  as  a  day  of  leyoicing  and  thanksgiving  for  tbw 

<  king's  birth  and  restontion ;  whereby  th« 
« appomters  have  intruded  upon  tho  £ofd*a 
« prerogative,  and  the  observcn  have  given  the 

<  glory  to  the  creature  that  b  due  to  our  LorA 

<  Hedeemer,  and  rejoyoed  over  the  settaqr  "P 
«  an  osunnng  power  to  the  destroying  the  in- 

<  terest  of  Christ  ro  the  land. 
<«  6.  AgaiMt  ^e  explicatory  act  1609,  an4 

<the  sacrilesious  supremacy  enacted  aaA 
'  estabKsbed  thereby. 

>«  Lastly.  Agamst  the  acts  of  eonndl,  thdr 
« warrants  and  instructM>ns  for  indulgence,  and 
«  all  other  their  sinfal  and  unlawfal  acts,  made 

<  and  eiecuted  by  them,  for  promoting  their 

*  nsiirped  sapremacy. 
*•  And  for  contwmation  of  this  onr  testimony, 

<  We  do  this  day,  being  the  39th  of  May  1679, 

<  publicly  at  ihe  cross  of  Rnthergk^n,  most 
'justly  born  tbe  aboveiiientioneff  acts,  to 
•evidence our  dislike  and  testimony  against 

*  the  same,  as  they  have  unjustly,  perfidiously^ 

*  and  presumptuously  burned  our  sacred  go- 

*  venants. 
*'  And  we  hope,  none  will  take  exception 

*  against  onr  not  subacribinff  this  our  testimony, 

*  being  so  solemnly  publiMied  ;'  since  we  are 

<  ahvaya  ready  to  do  m  this  as  shall  be  judgedl 

<  necessary,  by  consent  of  the  rest  of  onr  sof* 
(  foring  brethren  ro  Sootfamd."  S  Wodrow  4S. 

Mr.  T^aing,  after  rdating  the  assassination  of 
Sharp,  proceeds : 

*«  The  assassination  of  a  nrehte  and  privy 
counsellor,  migiit  be  expectca  toexdte  a  severe 
inqmsition  ;  but  the  government  was  inspired 
with  tbe  most  frantic  revenge.  The  people 
were  prohibit^  the  use  or  possession  of  arma  ; 
and  in  the  proclamation  to  discover  the  as- 
sassins, the  whole  body  of  fonatics  vras  impli- 
cated in  tbe  crime.  Field  and  armed  conven- 
tides  were  decbred  to  be  treason.  The  people 
who  attended  w<*ro  indirectly  ordered  to  oe  put 
to  the  sword  ;  and  when  the  military  were 
employed  to  execute  this  sanguinary  prodama* 
tion,  it  v/as  not  difiicult  to  predict  the  insurrec- 
tion  that  ensued.  The  conventicles  which  per- 
secution alone  had  created,  united  into  larger 
masses,  and  from  the  very  tueans  employed 
to  suppress  them,  acquired  the  formidable  ap- 
pearance dfa  regular  armVi  aud  of  a  camp,  to 
which  none,  except  from  the  near  vicinity,  re- 
paired unarmed.  Parties  continued,  during 
the  wedr,  in  arms,  agitated  by  the  murderers 
of  Bharp,  who  had  secretly  joined  them,  and 
impelled  by  their  preachn-s  to  something  more 
than  defence.  A  party  of  fourscore  appeared 
at  RutbergleD,  on  the  anniversary  of  the  re** 
storetion;  they  Imrnt  the  statutes  and  acts  of 
council  restoring  episcopacy,  and  proclaimed 


June  1679,  that  hit  mi^iettiet  forov  did  tt- 
tBoqoo  and  oMaolt  tbem  at  Bothirel«liridgv, 
wher  by  God's  bUnnig  on  hii  m^ieatici  annci, 
ther  nunieroua  and  rmllioiia  amy  was  dii- 
lipat,  routed  and  raaouUied.  Lykeaa  the 
saids  John  Siireull  ana  Robert  Femison,  in 
the  laid  month  of  June,  and  oft'  and  dive 


tymes  acrnvn  did  recefj^  anppKe,  and  inter- 
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said  John  Spreull,  Robert  Fergoson,  and  tficr 
accoinplirci  did  moat  trcasonablie  attack  a 
■mall  partie  of  his  majesties  forces,  within  the 
toun  Glas^wc,  by  whom  tliey  and  ther  ac- 
complices were  delate  and  repulsed  ;  and  still 
oontinuiii<>^  in  ther  rebellious  arms  they  did 
swell  and  (prowe  to  the  number  of  ten  or  twelf  e 
thousand,  did  robb,  pilars  and  search  for 
horse,  armes,  powder,  baU,  and  other  inatm- 
menls  of  warr,  tlirowout  the  shyres  of  La- 
ncrk.  Aire,  Renfrewie,  and  other  shyres  of 
this  kinn^ome,  and  having  marched  lo  Ila- 
roiltoun  they  did  take  the  boldnes  upon  ihem 
to  issue  pruclamatiuns  and  print  declarations 
bcarin}^  the  treasonable  f^rounds  of  their  re- 
bellion, did  modell,  and  forme  themselves  in 
tron[»s.  companys,  and  regiments,  nameing 
eolloneils  of  rejpments,  captaioea  of  compa- 
nifsi,  commanilers  of  troupe,  and  oUier  offioars 
nndtr  the  command  of  Robert  Hamiltoun, 
and  the  bloodie  and  sacrelegious  murderers  of 
the  late  archbishop  of  8t.  Andrews*  did  trea- 
sonably beat  parlies  be  drumes  and  take  the 
boldnes  and  presumption  upon  tliem  to  send  in 
ther  commissioners  lo  the  royall  camp,  trea- 
innaUie  requyreing  the  subversion  and  over- 
turning of  the  ffovemment  of  the  church, 
proudlie  and  insolently  boasting  of  ther  trea- 
sonable armeS|  in  which  thcv  and  ther  accom- 
plices did  most  treasonabire  continue,  until! 
the  twentie  sofXind  day  of  the  said  month  of 

an  unsubscribed  dechuration  as  their  solemn 
testimony  against  the  defection  of  the  times. 
▲  prudent  government  miglit  have  dissembkd 
the  insult,  or  deferred  the  puuisliment  for  a  few 
days  till  their  zeal  had  subsided,  and  their 
conveuticle  was  dispersed.  A  violent  govern- 
ment is  incapable  either  of  reflection  or  delay. 
Graluini  of  Claverliousc,  aiWrwards  the  cele- 
brated viscount  Dundee,  was  instructed  to 
seize,  or,  on  their  resistauctv  to  extirpate  the 
rebels  by  the  sword.  Next  Sunday  he  disco- 
vcretl  and  attacked  their  conventicle  on  Lou- 
doun hill.  His  dragoons  were  defeated  with 
loss  by  a  detachment  of  umlisciplitied  peasants, 
and  he  was  almost  intercepted  himself  by  tlie 
gallant  Cleland  who  was  killed  at  the  re- 
viilutiou  in  the  defence  of  Dunkeld.  Elated 
perhaps  with  success,  and  afraid  to  disperK  or 
to  reliini  to  their  homes,  they  advanced  to 
Glasgow,  ^vherc  they  were  repulsed  at  first ; 
but  while  their  numbers  were  still  inconsidera- 
ble and  easily  dissi|)attid,  the  town  was  eva- 
cuated, and  the  whole  country  was  abandoned, 
as  if  to  permit  the  insurrection  to  increase. 
The  privy  council,  so  vij>;ilant  and  prompt  to 
strike  while  the  people  were  tranquil,  recalled 
its  forces  to  the  Ciipital  when  the  people  were 
ui warily  betrayed  into  an  insurrecliou  ;  and 
amidst  the  most  vinroroiis  preparations  through- 
out the  rest  of  Scotland,  a  severe  administra- 
tion appeared  solicitous  only  to  justify  and  to 
enrich  itself  by  the  growing  magnitude  of  the 
revolt." 

*  As  to  this,  see  in  this  Collection  the  case  of 
James  Mitchell,  vol.  6,  p.  1207. 


and  defebd  Mr.  Samuel  Amot,'  ■. 
Mr.  John  Welsh,  the  hloodie  mnrderers  of  tho 
lat0  arehbishop  of  8t  Andrews,  Mr.  Donald 
Ctfgill,  the  dcceaat  Mr.  Ritchanl  Cameron, 
and  aundrie  other  notorious  traitors  and  rebelb, 
and  in  tocfcen  of*  the  said  John  SpreoU's  girik, 
he  hesoonfaaaed  the  aamen  before  the  torn  of 
his  roi^jesties  privie  ooimcil  *.    Tbrowe  doeing 

^  I  have  not  met  with  anj  fiill  account  of 
the  extent  of  the  powers  saKKSsed  or  daimcd  ^ 
the  Scotch  Privy  Co«icil,aiid  of  thefhondatHMia 
of  those  powers  reapeetively,  whether  preacrip- 
tion,  act  of  parliament  or  osurnatioo.  Sir 
George  Mackenzie  writes  thus  of  toe  council : 

**  The  aflairs  of  this,  as  of  all  other  nations, 
are  either  such  as  concern  the  policy  of  tho 
kingdom  in  general,  or  soch  aa  respect  die  dia- 
tributing  of  jostioe  betwixt  private  nartiea.  The 

Clicy  OT  pivemment  of  the  kinguom  is  re^- 
ed'by  his  m^jicaty's  orivy  council,  in  which 
the  chanodlor  is  president,  if  he  be  present, 
but  in  his  absence  the  president  of  the  council 
praides.  This  office  of  president  in  the  cowi- 
eil  is  a  distinct  employment,  and  it  girea  him 
the  precodencv  from  all  tlie  nobility.  Thenum- 
her  of  this  judicature  ia  not  definite,  depending 
uuon  his  nii\jesty*s  commission ;  but  all  the 
onicers  of  state  are  members  of  it,  raihntef' 
Jicii.  It  has  its  own  signet,  and  its  letters  pass 
by  a  bill  subscribed  by  any  one  of  the  council : 
upon  which  warrant  the  letters  are,  in  their  se- 
veral forms,  extended  and  subscribed  by  the 
derk  of  the  council,  and  they  bear  also  to  be 
*  ex  deliberationc  dominorum  secrrti  coodlii.' 
They  must  be  executed  at  least  upon  six  five 
days,  and  a  full  copy  must  be  given,  because 
all  diets  here  are  peremptory  and  not  with 
continuation  of  days ;  the  reason  whereof  is, 
'  ut  reus  veniat  instructus  ad  deiendendum  :* 
Whereas  before  the  session,  a  short  copy  is 
sufficient,  because  the  snmmons  is  given  oat 
to  see,  and  a  time  allowed  to  answer.  The  diets 
are  here  so  peremptory,  that  if  the  defender  be 
cited  to  a  day  whereupon  the  council  sits  not, 
if  he  appear  at  the  day  to  which  be  is  cited, 
and  take  instruments  at  the  council  chamber, 
he  will  not  be  thereafter  obliged  lo  attend,  nor 
can  he  be  denounced  fugitive  for  beiuff  absent: 
for  seeing  it  is  peremptory  against  him,  it  if 
reasonable  that  it  should  be  peremptory  for 
him. 

*^  Where  many  parties  are  cited  as  defondcn 
upon  a  bill  to  the  council,  any  one  or  Iho  will 
be  allowed  to  answer  for  the  rest,  they  fhidiii|g 
caution,  and  enacting  themselves  to  he  lim» 
for  whatever  shall  m  decerned  against,$lNM 
for  whom  they  undertake :  which  privilwe  ia 
gnnted  if  BO  penoBil  puniabmcat  bo  mdoImM 
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wliereofoT  ode  or  other  of  the  deeds  Bbore  tlie  crjDMS  of  treann,  rcMlion  sdiI  othcn 
luentioneil,  the  laidi  JoHd  Spmill  and  Robert  above  meDliuned,  and  are  aclnrs  airt  and  part 
Verfivaaa  luve  committed  and  are  ^itly  ol'    of  lticBam('u,nhichbeingfoundb«  aneaisj'M, 


<  mm  naxa  caput  seqai  debet,'  and  no  man 
can  bind  hi«  Indy  for  another,  ■  nam  nemo 
■  etf  domiDUa  iuomin  meiDbconim,'  Thepiir- 
■uer  may  appear  by  liii  procurator,  but  the  de- 
fender muat  eidwrlie  pment,  or  aend  a  tertifl- 
catc  of  hia  lickncM  n|MiD  mhiI  and  conaoeuoe : 
anil  vet  it  ii  the  privilege  of  any  eoui»ellor, 
ibatke  may  nndertake  to  answer  for  any  de- 
fender that  is  cited,  f  no  con  the  defender  will 
■MM  he  milawed,  or  deoouDced  fugitiTe  upon  his 
*bMnn,  but  bn  defrncea  will  be  receired  aa  if 
be  were  present,  nor  can  any  bill  for  reeeiTittg 
a  complaint,  {naa  against  a  counsellor,  but  in 

"Thecouaril,  by  tlie  flrtt  constitution,  were 
only  to  take  cngnizance  ot'what  cancemed  the 
public  peace,  acd  were  neither  jndgea  in  civil 
cases,  nor  ciime*,  but  in  so  da  an  tliese  iufrinffed 
upon,  or  were  vialatioas  thereof:  but  now  tnat 
jndkatura  doth,  under  the  notion  of  riots,  and 
■reaches  of  the  public  mace,  hear  too  many 

After  the  union  of  the  two  crowns  of  Eng- 
land and  Scotland,  llie  government  of  the  latter 
snuntry  was,  intlic  absence  nf  its  king,  and  ibe 
intemila  of  its  parliament,  adniinislereil  merely 
by  the  priry  couuL'i] ,  of  wiiicb  Mr.  Laing  (Hill. 
vol,  4,  p.  19)  obsiTTC*,  tliat  being  "  at  once  a 
conrt  of  justice,  and  a  council  of  state,  it  nccea- 
ttrily  became  tyrannical :  tliejudicini  function:! 
were  united  witb  the  executive  pouers  of  tlie 
atalie,  and  a  legislative  aullionly  was  not  uiifr«- 
quently  assomcd."  IIu  is  of  opinion  too,  tliat 
tlie  expectation  of  ubtaininir,  by  ineans  of  this 
Inatmnient,  luireslnuned  by  llie  coDtrol  of  par- 
liament, ucrmsTient  possession  c.rUie  goveru- 
ment  of  Scotland,  hu  tlie  !iecret  mutiTc  which 
induced  Argyle  and  Ouci^nslury  to  support  the 
projected  incorparatiug  union  of  the  two  luem- 
ben  of  Great  Brituin.  SucI)  a  ^"PS'  )><»vever, 
they  were  not  suRcred  to  rtalizL'.  Tlie  separate 
privy  onuncil  of  Scotland  wssabolikbedbysUit. 
6  Ann.  ch.  6.  Of  this  event,  Mr.  Laiuy's  ac- 
count is  as  follows : 

"  "Hk  union  was  not  yet  com|i1ctc,  tinless 
Ibe  aame  goveronicnt  were  established  in  the 
united  kingdomB,  with  the  samii  laws  nt^inst 
state  crimes.  The  motives  of  tlie  Scoliisli 
atatciraen  in  aoxdiug  to  an  union,  tn  govern 
hj  msMia  of  tbe  privy -council,  cxemnt  from 
the  oppoailioD  of  tbe  country  [larly,  or  tlicrnn- 
Inl  of  parliament,  buve  l)erai  snificienlly  ('\- 
phined.  A  new  commimiun  was  issui-d  tor  the 
piivy-council,  excluding  mch  as  npponed  the 
unimu  A  subordinntp,  yet  distinct  adminis- 
tnUioa,  wai  delegntcd  hj'  Gndulpbin,  ami  en- 
gioweil  by  Uoeensbcrry,  t^nlicld,  Mar,  and 
othsB  i  tbiough  wbom  sJom  bccom  was  ob- 


Ltkincd  to  the  queen.  Twcnty-fivc  members, 
cliiefly  their  own  creatures,  were  appointed 
eommiMoners  to  diatribute  tbe  e<iiiivalenl  ac- 
cordiugto  their  instructions;  and  aa  thewrila 
were  directed,  and  tlie  returns  made  to  tbt 
privy  council,  the  management  of  elections, 
ind  tbe  nomination  of  the  representativea  to 
both  hnuaea,  were  placed  in  their  hands.  They 
promised  Godo)|^in  tlie  most  unreserred  sup- 
poit ;  but  the  Squadron^  P'T?  applied  to  the 
whigs,  to  divolve  the  ndminittration  of  the 
privy-conndl  from  which  they  were  excluded 
themselves.  [Cnnningfaam,  ii.  71.  79.]  The 
utuaiinn  of  Scotland  would  have  been  iiifinitelj 
worse  than  before  the  onion,  if  an  inatitutiod 
were  preserved  which  was  at  once  a  court  of 
justice,  and  a  council  of  stale,  i 


the  legislature 


-fS 


led  entire,  ita  opprcaaon 


le  jirincipal » 
mder  the  un 


retrained,  but  if  a  distinct  Bdmimsttatim 
were  permitted  to  aubBat,  there  waa  no  power 
in  the  nation  to  procure  the  redress  of  griev- 
ances from  the  British  pariiament :  the  com- 
plaints and  the  applications  of  the  people  wouU 
nave  been  intercepted;  and  to  supwctsthur 
murmitn,  the  privv-ronncil  must  have  aaoB 
degenerated  into  the  tyranny  practised  in  former 
reigns.  [Hardwick's  State  Papers,  ii.  473. 
Burnet,  t.  300—73.]  From  the  same  disin- 
terested and  enlightened  views  which  nr»- 
dnoed  the  union,  &!•  abrogation  of  the  pnv^- 
conndl  was  concerted  by  lord  Somert,  with 
whigs.  A  bill  was  introdoced  to 
more  entire  and  complete, 
privy-council  was  proposed  for  tba 
wliole  island  ;  the  retiimi  of  elections  were  to 
be  transferred  to  the  theriffs;  and  the  juris- 
diction of  llie  Scottish  council  was  to  be  sup- 
plied by  justices  of  peace,  an  institution  olten 
attempted  hut  never  accomplish nl,  and  by  re- 
gular  circuits  of  the  justiciary  court,  twice  a 
year.  The  administratiou  ojiposed  the  bill, 
^ninat  which  Ibe  Scottish  statesmcD  endta- 
vimred  to  excite  a  clamour  at  home  ;  but  therci 
the  public  diicontent  at  the  union  uas  gratified 
I  hy  every  disappuiiitment  whicli  they  sustained. 
>  [l^^ters  from  the  eart  of  Mar  to  his  brother, 
<  MS.  iu  the  Archives  of  the  funiily.]  At  that 
dixtanre  from  llie  sent  nf  (rovcriinieiil,  they 
maintaineil  that  the  disnfteclinii  of  the  High* 
landers  and  principal  fainitiea,  incrnicd  at  an 
union,  required  the  'vigilant  insiiectiun  of  tha 
privy-coundl ;  hut  their  rta?  design  «  as  to  re- 
tain the  nation  in  a  iiiiscrahic  dependence  on 
tlieniselves  nud  on  the  eronu.  The  antipathy 
to  the  union  was  expected  to  subside  tha 
sooner,  if  every  national  distinction  were  once 
obliterated.  An  amendment,  tu  urnhuig  ths 
duration  of  the  privy -council  till  Oclolicr,  was 
rijected,  as  a  deiice  tn  secure  tbe  appioaching 
elections  for  a  new  jisrliamcnt ;  and  llie  lirst  of 
!(Iay  was  pretiied  tor  [tn  disijoluiiun,  that  the 
anniversary  of  tha  union  mi^ht  iulruducetht 
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cnttiinJ  'im  tami!  Wu  M-icruIi  Iviiim.  he  cmt- 
«l  tlic  Gi-yi>ie,  M.'l  coiisiijiicnilir. 


,   Milhoiil  brin^  adnii- 


.lie  tcnur  «f  uUkts 
tu  commit  I  be  llEe  lidVHruT. 

fenncrr. — Sir  (iwtPKt  M-fvpniii!  of  lti«c- 
faiHi^,  our  mri-rai^e  liinl'ii  AilrocatP. 

Fromnittin  m  Dffinff  for  Spm.itl.—^t 
tii-itr^-  Lorkhart,  Mr.  Waih-r  rHii»i<-,  Mr. 
Jantrt  I)ac«,  Mr.  Ak-xiuiilcr  Nniiitun,  !tlr. 
DtyiA  Thuiis. 

f1nM>)PStir!i>1<fMiraI  [irtMliicol  n  naimnO 
fur  perwwL-iii[r  Ji>hn  Sprcull  anil  Kobcrt  Fcr* 
guson,  whercol'  llir tenor  folkmcs  ; 
EorvBi'itcii,  9  June  liiSI. 

*  pmcM  ni'  tbrlkullun:  kTMinkt  John  ^iprrull 

*  mcrdiiut  in  GlaicotFe,  an<l  Ibibnt  F«T|;usnn 

■  «■>' IjMicrpinc,  be^ireihi'lonhot'hisniiynlin 

■  jnakurin,  lor  which  ihiK  xhall  be  hi*  mtrantl. 

*  £<tnct  by  lao/— Sir  oihieribiiur 

Hn  Majntie*  Adrorat  Tor  obvi.itin"  ilebnt, 
drdwa  that  he  malm  um  of  .Tohn  i^mill'ii 
cmftnioii,  IvbeDed  only  u  ■  mran  of  pmbatioD 
10  adminiculate,  the  other  probation  to  be  led, 
but  does  not  iii«i«t  tipoD  that  nmli-^isinn  at  tUii 
tome,  vidieT  Bi  a  cr^e^*r,  not  asasufli- 
CMOt  mewi  of  protialior       —     - -^  ■  -     •    ■ 

Hr.  IPaftwiViiv^rorlbepaDmil,  Bll<.'<%e«, 
iaiwiaf  always  t^  lybellaiul  tlie  preteoilit 
■anfcici,  that  the  [woaall  caiuiot  pusae  to  the 
kMwIedn  of  aae  iaqudtf ,  because  it  ■■  of- 
find  tobeptorea,  tUat  be bcue  mminad  be- 
fttc  ibe  Ionia  oT  hb  majeatiea  pririt  councill 
upon  the  Mine  cryme,  and  haviD|{  drnyed  Itie 
aame,  and  all  acceoivn  iIkhvio,  bmI  ilitrealler 
ihe  tortor*  bein^  ailhibit  to  liim,  aail  liaiii^ 

nam  ^rerament  ihronjicli  the  whule  iilaud. 
So  Tariau«ly  ar«  our  feelings  inudilied  and  al- 
hcted  by  our  personal  interest,  tliat  tlic  luii  of 

*  Tenerable  institution  »ai  deplored  by  ihoae 
vho  bad  iwcrificed  the  conttitiition  and  tbe  in- 
dependence of  their  counlry  vitliout  a  pan^ 
of  regret.  TLctlcra  from  tiieeurl  of  .Mar  u>  hi* 
hrollier,  MtT]  The  con  eluding  laboiin  of  tbe 
pntY'iouncil  n'ere  uaefuliv  cmp]nyFi)  iu  re- 
calling' tlie  coin,  and  in  altering  iu  denomi- 
aaiion." 

"  Torture," 
with  us,   beci 

oil  times  deny  truth,  wliilit  others 
and  timorous,  confeu  fiH*  ti>ar  what  is  nut  true. 
And  it  iscompetent  to  none,  Imt  to  llie  cunttcil, 
or  jiutlces,  to  uac  torture  in  any  case,  and 
tlierefiire  they  tiiund,  lliat  air  nilliaio  Bal- 
Icnden,  as  a  captain,  ixiuld  not  torture,  tliougb 
it  nas  alli-dgcd,  that  this  was  necessary  aome- 
tiiDes  for  knowing  the  niolionB  of  the  enemy, 
and  miglit  be  necessury  and  iillnired  in  sotiie 
cases  to  soldieiK,  for  the  guod  of  tbe  com i nun- 
weaJlli.  Aud  the  council  are  ku  icudcr  in  lur 
ture,  Ihat^ough  main  presnmptioui  weread- 
dncud  against  tiilw  Tbj>re,  EBrlithntaa,  aii- 


'B  Mackenzie, "  is  seldom  Uhpd 
wL  are  liail 


b_v  the  Ihwc  of  tlii«,  n'nd  all  uthrr  iintHtn!<  Iw 

pcdcd  of  inunlrr  and  uduherr,  i^icy  rrtiw^'d  tu 
turlure  hiiiirnlbeit  it  was  pressed  2uab>uily  by 
bis  nwjnty'a  advurate. 

"  It  is  a  lirmard  aiuoniriil  llic  dodOK,  tlial 
he  uhooflersto  abide  the  torture,  pur)^  all 
•Hlwr  iu>>Miii)pti>iiis  whicit  can  be  adduced 
B|{Bia«l  liiiii ;  Mid  vot  Atexaiider  Keunetly 
bein;^  pursiii-d  fiir  luri^nif  some  bondf,  aiiil 
notbin;  b«ni;  a<Mii(vil  liir  iiroriiig  the  crimes, 
aave  pnvumptiniiB.  olferi'd  to  abide  tbe  torture, 
but  this  UBS  refiiaed. 

"  Torturp  likewiMi  Iteine  adduced,  piit|^ 
all  turuif r  pmuiuplioiis  trliicb  preceded  tlie 
torture,  if  the  person  tortnred  draiy  what  was 
objrctrd  afpiinsl  him ;  bat  yet  he  maybe  putto 
tbe  knowleilgc  of  an  inuuest,  upon  new  pic- 
suroptinns,  aa  was  Ibund  atWr  a  learned  de- 
bate in  the  case  of  Tinhocb,  (See  2  Huoie'i 
Coinmentaries,  117and  im]  who  wan  tortured 
tortile  alledjiwl  bumint;  tbe  House  of  Fren- 
dnugfat,  AufTuH  1633,  tor  it  was  aibnlgal,  that 
lortun  i*  intended  for  liriui^iiir  theietity  to 
light,  and  AK  he  had  br>ciicoiitlnbaed,  if  befaiid 
confed,  ao  Iw  should  lie  a^srilied  uhni  b«  de- 
nies, eUe  110  man  would  niilure  tbe  toiliire,  if 
they  u-cru  niic  |ieiviiiidnil,  that  Ojran  denial 
ibcy  riliitiitdbL-dcarr.l,  liui»oii!d  coiilesa, and 
not  rariiirc  so  inudi  Mrmcui  uunecessarily ; 
so  that  tlie  innoiiiiiioii  wonlil  be  tlic  uccosiun  (if 
much  (in,  will  make  mill  die  with  a  lioin  their 
inouth:  u)dtheK!l(in!t<)rlaTeiica1b.i1<  prabatio 
iihina,' v-id.  Clar.^ueil.  lil.  Vci  K[M>t,  Max- 
well of  Gnrrcry,  and  utlicis,  »tiv  enndiMiiDL'J 
atlrrtiiniire,  upon  uthi-r  pi':>b-iiua  than  was 
deduced  before  ihc  ijiiiin.-. 

"  InniCRibmit  wasdi'bulcd  In  (;nuiiei),  anno 
166(i,  if  the  Wi'sl-i-uuiitiy  iiit^  ivlio  weiv  cou- 
dcmikd  trr  tr>;aBi>ii  uii^ht  ;.lui'  ..fiitencc  bo 
tortured,  for  cl.arin^  wiio  iivretlK-ir  accom- 
plices; and  it  nai  toioiit  thii  lliey  i^iuld  not, 
'  nam  ytm  condviiinalioiiciii  judiiL-s  fiiucti  sunt 
'  ollicia  ;'  J  i:t  all  Uivyers  nra  ul't>i>iuion,  that 
even  after aCDtencc,  tiii.^i'.^aU  may  be tortund 
for  kiiowin«  wlio  ircn;  ilie  complice;. 

"  One  of  the  priTili;;,'!':;  of  miiiors  is,  that 
they  cannot  be  biilijixivd  to  tvrturc,  lest  the 
tendemens  both  of  Ibeir  use  und  judgment, 
make  them  fail  jSmr  »,  lui-ntr-ptt  inn  «^ 
ifiirm  «u  i^fimi.  (iirtrd.  (icIOff.  dc  qoxst- 
cap.  9.  ad.  \t:l  i..  a,  tf.  de  qucat.  Judges  are 
dixchai^cd   only  In  torture  xucb  lu  are   luxler 


IVrs 


not    I 


be  tminred,  lor  the  same  rcasan,  L.  3.  ff.  ad 
S.  C.ISiltan.  U'iiichwaahy  mnncexlenrted  to 
wutui'u,  sick  )imous.  and  aicli  as  had  bem 
eminent  in  am-  nation  liir  k-aming  or  other 
arb< ;  but  all  Ihiii  in  arbitrary  witli  us. 

"Tbuae  wlu  tsiiurc.tf  the  [icMon  tortured 
die,  are  puuik[iab!i<  as  murdcrrrs,  hut  lboi^;k 
ilii'v  die  iiiii,  ytl  by  the  eit  il  Ian-  they  were  pu- 
iiinlied  '  depnrtaliune  in  iinubm,'  or  by  haiiM)> 

ment }  and  withiistbi.-yarcpuir'"'""" ''"  ~ 

u  tlK  quality  of  Ibe  cnme." 
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»M  be  impMMtoJ  nor  coadeniDed,  for  die  nukci  onl;  uae  of  ibepreteiMtitcoBfeMMMiilyJ 
e  erjtae  n|i«i  any  new  ^ubatiua.  Aod  belted  upoo  t,»  ane  Mlmuiick!  ol'  mny  other  prO' 
u: =— '■— «d»Dc»trfecl«reiU»the     bation,  wbich  is  to  be  aJduced,  the  pftnniU' 


UpoatbAutyect of  Tortaie,  MrinthiiCol- 
lictiOii,  BiDljn'*  Pn&M,  p.  xsv.  VtH.  i.  p. 
»5,  1338,  Vol.  S.  pp.  773,  774,  VoL  3,  p. 
371-Vol.  e.p.  1917e<aM.  Um,  too,  Huine'i 
CommentarieB  od  ibe  Cnmioal  Law  of  Scot- 
Und,  Vol.  9.  chap.  IS,  s.  l.  Mr.  ftose,  in  hi« 
"  Otaetratiau  on  Mr.  Foi'a  Hitucical  WoA" 
aecL  i.p.  ITS,  mealions  that  two  CMC*  of  ToT- 
tan  ocoined  m  lately  aa  in  tbe  raign  of  Wil- 
Eam  tbe  thud.  Of  die  Proceedtnira  in  one  of 
ibeMCMnbehMffiTentbefbllairii^  HiMory 
ftom  the  Becoid*  of  the  Scolcb  Vmy  Council : 

Pmoenomaa  ntncnso  the  A?pucatioii  or 
ToBTDU  Di  ScoTLMCD.    Aociwr  4,  lfi90. 


Hi*  Uqeatf's  High    L.  Railh 
" —  L.CaidroM 

L.  RnthTcn 
M.  of  Bnri^ 
Ld.  Joatice  Chrk 
L.AberDchell 
Laird  of  G  not 
I^ird  of  BlackbuiMi7 
Lnrd  of  Level 
Sir  Geoive  Monro 
Laird  of  BiDdie 
Miaot  Gen.  U'Kaj 

mnoh  u  tber  hu  been  a  treaionaUe 
_  Ish  plot  contri*ed  and  carried  od  aeaiDSt 
flitf  msliet  pecaom  tbeir  goveniDienl  aniTtlMir 
good  mbjecta  mtfain  thb  and  the  neighbouring 
iMtinw ;  and  ibat  tber  ia  eridenl  pmumpliDna 
■nd  mumeoia  that  Henry  Navill  Pain  pri- 
Moer  whhin  Ibeir  castle  of  Edinburgh 
Kendall  aliaiHoigan,Colu],  John  and  Patrick 
Bdla  bave  bem  acceaaory  to  and  in  the  know. 
Ie%«  of  (uch  an  unnatutal  and  damnable  con- 
qtiracy :  Therefore,  and  fur  detecting  and  dii- 
COTCnng  thereof,  tber  niitiet  high  eilinmia- 
(BMier  ud  the  lord*  of  privy  coancill  do  or- 
dune  Ibe  Tortnr  to  be  put  to  the  aaidi  Henry 
Naiill  Pain  Kendall  aliaa  Morgan, 

Cabn,  John,  ud  Patrick  Belli,  in  tbeir  own 
a  Cbmoiittee  to  be  appointed  for 


,  or  a  Comoiittee  to  be  appointed  for 
,  „- Jt  (Sc.  Sub.)  MdriU,  Cmwfcd,  P.  Ap- 
t,  SontberiaDdi  EgUntoane,  Leren,  Forfar, 

_    dtoia,  Hntfaren,  Balfbur,  G.  Cam^l,  C. 

Camubell,  A.  Homy,  J.  Brodie,  H.  Hackay, 

O.  Honra. 

M  Edinbrngh  the  lOth  day  of  December  1690 


syle,  Smith 
c!uJraia,V 


SeJer*nt, 

E.  Oswfurd  P. 

L.Caidrott 

E-Soutberiand 

L.CanDichacl 

X.H«rtoaM 

L.  RaTildg 

E.CMih 

L.  Aberaniuhall 

X.Furfar 

L.  Foantanhall 

Tint.8l>ir 

LRaith 

^JelwHall  * 

r»i.  X. 

The  Allowing  letter  direct  from  hi*  ouyeetiaf 
to  the  Privy  CbDndll  waa  i«ad,  ordet«d  to  it* 
reMnded  whoKof  tbe  tanor  IbUow* ; 
Supra  Scribitur. 
W.   R. 

flight  trusty  and  intirely  beloredeoijiine 
and  oouncillur,  ri^ht  trggty  and  right  weell  be- 
loved consina  and  counuillon,  right  trusty  and, 
wcelt  beloved  cousines  and  cauncilkiri,  right, 
trusty  and  weel  belor^  caunciilon,  and  tniity 
and  weril  belored  coundilon,  wee  greet  you, 
weell.  Whereas  we  have  full  asauraoce  upcn 
urulMiable  evidence  of  a  horrid  plott  and  coa- 
apirai^y  againal  our  government,  and  the  wfaob 
■etlleinent  of  that  our  andent  kingdom,  for  in- 
troducing tbe  authoritie  of  the  late  king  Jamai 
and  Popery  in  iheae  kingdoms,  and  arttiog  ap 
ag  intire  new  forme  of  government,  whereof 
thera  baa  been  seTeral  cootriven  and  manasera, 
and  Navill  Pain,  now  prisoner  in  our  ca^e  of 
Edinbui^b,  halh  lykwaya  been  an  inatrntneat 
in  that  coospiracie,  who  baring  neither  relation 
nor  bnmcM  in  Scotland,  went  thither  on  pur- 
pose to  maintain  a  correspondeBce,  and.  to  ne- 
gotiai  and  pramott  the  pktt:  ^od  it  beiag 
Beceasarj  for  tbe  wnvity  of  our  goTtrnmin^ 
and  the  peaeeand  aatisfaction  of  our  goodinb< 
jecta,  that  theee  foul  dengna  bu  diacovered ; 
Tberefbie  we  doe  leqnire  you  t*  make  all  legal 
iD()nuie  mto  this  mallrr ;  and  we  hare  traoi- 
nttted  aerctfl  papera  and  document*  for  yoor 
inftrmalioB,  Mme  whereof  hare  been  read 
amongit  yon  t  Wid  particnlariy  we«  do«  ra- 
■juve  you  to  examio' Navill  Penn  strictly ;  and 
in  cue  he  prove  oMnaie  or  diaengoioui  thai 
you  proceed  agaiasl  him  to  tortut*,  with  an 
the  ngonr  that  the  law  allows  ui  such  caiaeaj 
and  sot  doubting  y"'"'  ready  and  vigorous  ap- 
plications  for  the  nirdrr  discovery  uf  what  ■• 
much  concerns  the  pubUc  safely,  we  bidyon 
heartily  farewetdL  Given  at  our  court  at lCen> 
singtouue,  tbe  18th  day  of  Novemlier,  Jsv^j 
(1G90)  and  ninety  jaars,  and  of  our  reign  th* 
second  year.  By  tusmajcsty'icommaiM  (Si* 
Sub.)  MU.VD.U. 

The  lords  of  hia  nugsty's  priiie  conncil  do* 
heerby  give  order  and  warrand  to  lieut.  col. 
James  Hurray,  hcuL  guvemour  of  the  casU* 
of  fdinburgb,  and  in  hii  absence  tbe  nixl  cooj  - 
mandin^  officer  present,  to  bring  aloi^  NariU 
Pain  pnaoner  in  the  said  cautle,  in  preaenc* 
of  tbe  provost  of  Edinburgh  anc  of  the  aid 
htrds  tbeir  own  number)  and  that  under  ann 
sufficient  guard  and  list  the  said  Navill  Pain  m 
presence  of  the  saids  lords,  without  admitting 
any  persan  whatsoever  to  speak  with  him  on 
tbe  way  as  he  comcf  from  tlie  said'  caille  to 
tbe  said  lords,  or  in  the  laid  castio  before  b* 
ooroe  forth  thereof. 

The  above  prisoner  being  broogbt  to  the  bar, 
and  bdae  several  times  removed  and  called  in 
■gain,  a;^  biiug  askad  aevanJ  question  anant 

3C 
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•mtMtolhu  he  Miy  be  imii  tfciwt  ika  n- 
unuKe  ol'  any   luch  |irM«Dilit  nnlnHon,  bo- 


Hii  MuuTv'i 

lint  branch  ot'  lh< 
ifac  |Miiuili  kulc  bctu 


rounrit  hail  RlmBi;  luiil  eiidi'iil  pmu(upliai 
oThis  knimleiltrt.- ;  hu  <Igiih.iI  itl  knowledge 
n  uce>sKiiic  to  ilia  tbn-tajd  i'ont)ii[««r;  uiu 
tbe  councill  baling  by  the  mrk  of  Crat'unl, 
Airir  precidMit  tor  the  tyme,  iniiiBBte  to  the 
priioDer  tbat  ihr  couucill  liu  certain  inJ  auffi* 
dent  evidcucca  of  liis  Lnoiileilce  (if  and  coii' 
ccnie  in  the  plolt  and  coiispincV,  buI  theribt 
nquimi  Iiim  to  Im.>  iugeniuui  aiid  Irauk  in  hii 
'    Mine,  oyiwavps  ihcy  «Dulil  (Id  retpect  i  K. 
great  aikd  clear  tviilt 
pntLiiiitulhu  torture;  aiid  llic  priwncr 


rirdiUBry  phyaiiiani  and  cliirurgnwa  In  bUcihI 
hiui ;  Ibe  guvetuoiu',  liuut.  g0««aDur,ur  otiiar 
iiifrriar  oScera  of  the  wiiil  caatte  beiDg  ajwajr* 
aufwerahla  liir  bia  sate  ciutody. 
Deceuiltcr  30,  l(i90. 
Siderunl, 
D.  llaiuUiiMiM  P.  L.  CardiOM 

E.Cralivd  L.  CamieiiMll 

B.  £tnl  L.  BarUrig 

L.  AUmnf  utwU 


I'  the  great  aikd  clear  I'Viiti'ucea  atraiiuit  aim] 
^intLiiiitulliu  torture;  aiid  llic  priwncr  liav- 
iDg  srill  rel'uiicd  tu  niake  auj'  acluievi'kdgawiit, 
<nd  in  a  buatliag  uiancr  bid  them  doe  with 
liiii  body  wbatlhry  pleoseif ;  the  coiidHII  re- 
falvnl  in  pmrccd  lo  tortucp ;  but  fin>i  called  Ibr 
anrl  rend  at  thi:  bnard  (the  jirinoner  baw  re- 
QiavcilJ  Hnc  funner  wnrranil  of  conncul  for 
pulliniT  iliiii  jirUuitPr  anil  ollicfa  to  turture,  in 
respect  of  lliG  etidcnl  presuni{iliont  agaiuct 
tfaem,  tignrd  by  ibeir  iiiiyuaiica  conimiaMuuer 
and  fifteen  lorda  uf  i-ouncill  uf  Ibe  4tli  of  Au- 
IpKlbui. 

Il  biniig  moTcil  att  the  ban-,  Whetiier  Naiill 
Piiia  llic  priaoncr  in  caae  nf  hii  diarn|rniiitly  or 
refiuallloaDiiwer  no'-uilhatitiiding  of  ihc  lor- 
tnra lie  ix  tube  uultti  lliiitnigbi,  may  be  put 
to  new  torture  tne  luorraw ;  tin-  tantii  wmt  to 
tbe  rote,  Biiil  carried  in  the  ntlirni  alive,  tlwl 
tie  might  be  pnir  tit  ibe  tyRiirc  n^'uiii  upon  iu- 
tenvgatiHii  iii>l  euinuideiit  wiib  Ibivr,  iibicb 
ie  shall  be  Ibia  uuibl  interni|;alv  ii|iiiti. 
The  jiiitutiiT,  wing  again  brini;.')!!  in,  vw 

But  to  (be  turiure  ul  tbe  lIiiiinbi<4((iiH ;  and 
feeiug  I'laiiiiiit'd  djh-u  mvci al  intcrriijjiiloni  an 

Hand  to  llie  Hbuk'  iir^.-iiAi-. 

DvMUitior  10,  ItiOa. 

D.  Ilamiltouni-  P.  I..  Htiitb 

K.  Crafiird  L.  4',inli'<iSi 

e.£rr.>l  I.RaMbi? 

E.Miib'i.u  I..  Aberur^uhMI 


L.  llaith  L.  Sloenioiie 

Tlie  following  IctbT  direct  tVom  hia  m^jcatie 
lo  the  couQcell  Dcing  ibia  Jay  ivail,  traa  or- 
dered to  he  recordad,  whereof  uie  tenor  GiUowk: 


Right  tnisly  and  ontirely  bdand 
and  cunncillor,  rickl  Inmt^i  and  r^;fat  wael  ha 
Inred  couiina  and  ca 


iciirun 


K  Pot 


\  ,M.  titi-ir 

Anuji  till-  Pfiitiiu  tfii 
ibi;ir.iuaji-,lri«  piitv  rr.n 
iiLvoy  to  llcnry  Npiill  P. 
pclitMMfr  bnou  iuliuuied  thai  b 


I..  l-'fUiiiuinliull 

I..  i;;,ick)>ai-Mny 

itiii  iiito  diu  Irnla  uf 

.1 diN:|-n.t.c;s  Wui 

:tf  iliat  I  be 
fjA  uncle 


igUtruaty  aad 

wKTi  Demrca  cbiuiu  ■iki  cailitciUora,  l^hl 
Iruaty  and  weel  briored  couDvillora,  and  Inuiy 
and  wevl  beloved  councillors,  wee  great  yOM 
neel.  H'bercaa  we  unilcrslaad  that  Navill 
Piiine  haib  been  moai  alisiinate  and  dtaawv- 
uiouii,  wlicn  exaiuiiicil  by  you  conoeniur  Ua 
late  piott  and  cooapincy  agaiqat'Uf  aM  Vir 
government,  notwitnatanding  of  mn  iadiw- 
tuHia  of  favor  toward  bin  upon  a  tme  'f— i- 
vcry  ;  It  if  therefor  our  will  and  pkaaurc,  aaj 
w(v  doe  beerby  authorize  and  require  yqu  |q 
vauw  aecurejuo)  in  chwt  prkanc,  and  ibat  aq 

, .  a»eapl  bi| 
k<«|M.'r,  auil  uko  pbiiutiaiia  and  chiruigiaH 
"ibeii  ulluwei)  by  jun;  until  our  furderopjfr: 
■0  nut  duuUing  your  trvlfi  can^iance  with 
iieaeourcuuinjiUMbiWeebidyouiMWUly  Akv* 
icfi.  (fivrn  at  our  cuort  at  Kenaingtmu^ 
iiandn)iiiieud 


;3di)ay(>f  U(.-i:)-4nUT  Jiyiiy  andnjuliei 

■-  —ign  Ibe  aecund  year.    By  bia  —'— 

ir(^c  Nub.)  n, 


tli'il  ch'iis  pri 
■nil  mat  iiik  uuji  |di>siliau 
Iia¥«4iol  liberty  tu  atiiiid  liiui 

dnainislanivii  may  cndaniri-    — -    — -,    — .  —  -        ,  , 

(bimlbr.'-iiuinlly  ciatinif  thtid'.  Inalliikr  him    ner  uf  way_  exce)it  hi 
Ibe  beoi-lili'  uf  'npun  priuiiii-.  uud  lii  idluw  bis    laon^ 
uidiuary  pbMliuiis  and  I'liirurgions  to  attend  |  lurd> 


and  iiroiucuiiMi  oT-  Iw  aaajaalin 
1  bis  letter  under  hia  rayalT  liaml 
noTihedi'     -  "■      ■     - 


iA\n  In.  lure ;  >  7'Sd  day  of  Deminber  ioatf  nl,  authatMnff  awl 
hTiuvians  !  n'(|uiriii[{  tlinu  to  cause  aecure  Na*il)  Paina  id 
ein^;  ibcsc  i  cluw  ptiM^ie,  and  that  no  perww  be  auffmd  H 
,-..:  .    ._j  I  f^f^^  micA  OT  cormpiind  wiib  him  any  man- 

ner  uf  way  exce)it  ha  keeper  and  alao  ohinir- 

uud  111  idluw  bis    Kiona  and  phiuiians  wben  allowed  br  i 
'    '     '      *'       hereby  ri«ommend  to  we 


t,  Muci-  thC}-  Mil;^  twuM  knuw  bia  cuniililii-  {  unr  uf  itte  cattle  of  JUiubiush  wkara  tb  aai^ 
liiHi'.  asil.i"nuljutitionbpart:  The  h>nl4  nf  Navill  P.iinc  is  piinaar ;  aud in  abaacaafthf 
t  K'ti  tiiaji^lii  ■  pniy  ciiiitii'ill  having  luiuiJer-  |  goti-riiUT  tbey  give  order  and  wairanAWlbw 
uiilieia»j>r  fi-lii^'i.!'.  tWv  ijiiiiit  lb.:  ilexyn-  '  lii-ut.  [:o«ei'iiur uf  the  aaid  caatlc,  tO  eooure  lb« 
tiu'n^'  jM-1  ntb-HN  Ihi-  bb-ve  llcorv  .\iriill  |  said  Navill  l^iua  in  cloaa  prison y  and  d!a- 
Pi-ni  ihvU'dtiiiffopcnpriMnp,  tindaUowbhia  Irbargct  thuii  to  wflw  mbj  penooet»■■e^ 


757]       CTATBTMALS.  nCHXftLGsH.  l6&t.-^Spniia ni Fergmun.       [758 
rioAtn  thearriHei  KMIed,  anitin  the  umat 
)M4e  Amei  the  m 


t,  jet  (hit  ctmid  not  intcie 
-n  of  the  pannall,  8in«:e 
I  and  obnliDaric 


Mk  BT  eoncBfnnJ  it 
i  aha  BhTntiaini  ■ 


IV  exeejrt  hii  keeper, 

I  ah  jntiaiM  ami  ch>rurgkm>  when  al- 

tMved  bj  ilie  Mid  lonb,  mtil  hU  imjcatin  Tur- 

Iher  pleaaure. (Sic  Sab.J     HomihonD   P. 

C'raluH,  Errul,  itair,  Rakh,  CBTdms.H, 
Carhueinc),  0.  tJara|ibei),  A.  Hinraj. 

Home  (IlitL  Tol.  pit.  in,  irs,  EJiiiTi. 
Boo.  1T02)  speaking  of  tlie  duke  ofTork't  bc- 
bafiour  during  Iiit  abode  in  Sc^land  (what  he 
M)B  on  the  ii^ect^  a  most  striking'  iltuitra- 
fioaoftbe  trufnof  Mr.  Lning'i  remark  cileilin 
a  note  to  rul.  8,  J>.  135,  af  Ihts  Coneclinn]  after 
■ajfiny  that  "  hts  Ireatment  ot  the  enllinnaata 
#u  11111  loinewhat  rigoitiui ;"  aiUs,  ■■  It  is 
•Ten  Mseited  tliit  be  soinetiiiKi  aaiitbd  nt  the 
tOrtnreorcrimiiiBli,  and  looked  on  with  tran- 
quillity Bi  if  he  iTere  cunndering  Mmc  ourious 
e:tpenmeiit."  In  llie  Dole  he  refers  to  1  Burnet 
^aa  (kc  the  paua^  quoted  vol.  G,  |).  1212) 
and  to  SWodrow,  169.  Heiayi,  "  thiilostau- 
tlior,  who  ii  much  the  Ixtter  authority,  nien- 
tioni  only  one  iuBlance,  tlialofSpreuf,  which 
Menu  to  have  been  an  eilruordinary  one."  I 
oMfni  I  am  in  iToutrt  what  is  here  mevnl  bv 
"eitraordiniry  itatmee."  Sir,  LeiOg'iobief- 
*atNn  njiDii  Ihii  natler  ii  mhiaUe,  and  exhi- 
bitaa  ciirwnii  instanceof  thedUngennoBuesi 
of  air  J«hn  Dalr^mple, 

"  Home  conHulera  S|ireulc'i  u  an  estraor- 
dinary  cue.  fie  n-u  examined  on  the  ordi- 
nary queitions — wai  Sbarp't  deith  murder? 
dtc.  and  on  an  imiginary  plot  to  blow  up  the 
ntiaee  together  willi  the  diibe.  Datrymple in- 
mms  ua  that  Wodrow  had  gained  crMit  hj- 
appediDg  to  the  council  records,  which  he,  sir 
John,  hul  examined,  but  found  no  reason  fur 
the  imputation  that  the  duke  attended  when 
ftpreule  was  tortured.  In  the  first  place,  at- 
tnou^thc  acta  of  council,  in  which  its  pro- 
ceeding* were  never  inserted,  are  still  preserved, 
tha  coiindl  records  from  1078  to  August  1S83, 
flnngh  hnpected  by  WodroW,  biTe  been  ainiss- 
i^mmtbe^ibfic  offices  aborefourscoreyeari. 
SecmuHy,  Irodnw  does  not  appeal  to  thecoun- 
dl  TecOrd,  bu(  to  the  toon  unnwpicioui  tnti- 
UBny  of  Spreule  taiinielf,  who  wo  alive  when 
ie  wrote.  The  coundl  record  h  tnuMcribttd 
by  Redraw ;  but  w  the  duke*!  attendance  wai 
TMiifltaty,  bis  name  ii  not  iiwerted  in  the  com- 
ttUOeB  appointed  to  superintend  the  torture." 

IkfliiiplMeit may  he excniaUe t» resume 
the' topie«Bimiet'a  veracity,  in  pioof  of  which 
I  ban  jv(t  sow  hllen  upon  a  remarkiAle  tea* 
tinway.  Tbe  bnbop  (Boe  vol.  a,  p.  1504)  and 
•AarUMHr.Laiog  (see  toI.  Sp.  ISTI,)  re- 
iMt^  thM  Ae  eonriLtion  of  the  mir^uisofAis 
g^  WMpradoeedhy  a  baieperfldioua  com- 
amUmAm  by  tlonk  of  nme  fellera  written  to 
lin  by  lijnb.  Hr.  l^in^  (note  1,)  it  the  end 
•r  Aa  ftarfli  voImmo  of  t»  Hiitnry,  >Mtti 


1  vifrtittiiii  af  «> 


Should  be  of  aitvBvfage  to  bim,  and  itiaf  wa 

_ ■ ,  f„^^  diangenuitie  i  remiMion,  bat 

to  temjit  and  tnnte  all  jutniOilt  and 
10  conceal  truth  by  ther 


objectioM  which  had  heen  made  in  the  Biogra- 
plria  to  the  statement,  he  corroborates  the  re^ 
ferenco  to  Burnet  by  others,  and  tiicn  addi  Mta 
teiitimony  in  tav^nr  of  Burnet  which  I  hnv* 
transcribed  intoliiin  Work,  ijee  ml.  8,n.  I.ISI 
Siooe  the  publieatinre  of  Mr.  Luing'«  Hist^, 
Mr.  Rose  has  in  his  "  Obacrraiions  on  Mr, 
Fox's  Historical  Work,"  objected  lo  the  e*i' 
denee  of  Monk's  base  interporidon  against  Ar- 
gyle.  It  is  alwiir's  curious  and  I  think  al^ 
wayauaefal,  tosbew  bowihe  truth  w'" 
the  most  sa|^ious  minds  wbieb  ar« 
to  rely  nn  intwh  on  s|ieealatiri 
eontradtctioB  to  tesliiaoay.  I 
the  whole  wbieb  Sir.  Koae  slates,  and  IhM 
subjoin  a  Bniaf  indis|ninMe  {Mof  that  binbop 
Bnrnei'i  lepiMeiitation  is  not  false. 


INST  MoKK  OF  HAVIMO  TDIWISHU 

;e   fob   the  ConvicTiD.N   or  -mi 
s  or  AncvLE. 


'  On  coniideriDK  the  evidi 

Sone,  when  Mr.   Fox  wrote,  respectSn^ 
are  Slonk  is  represented  to  hafe  halt  in  lite 
death  of  the  maniuii  of  A^yle,  it  will  be  ftnnd 


uf  bishop  Burnet,  which  nppcari  to  have  beaa 
Mtisftctorily  refutefl  by  doctor  Cani|lbell,  wlHf, 
notwithstanding  his  political  prineiplm,  wife 
most  zealously  attached  to  the  fitnUy  of  Ar- 
gylc.  lahisLivesof  the  Admiral!,  be  sislea,  ill 
coatr^iction  to  the  bnbop,  that  the  fact  cannot 
be  tme;  in  support  of  which  he  adduces  reai- 
•oo<  referring  to  proob  not  only  of  Monk's  in- 
nocenee  as  to  that  charge,  but  of  his  being  an 
advocate  fbr  mercy  even  to  the  regieideii :  and 
furthei'  irgumenia,  with  refereuce  to  anlhoL 
rilies,  ire  adduced  by  the  same  luthor,  in  ibe 
utiele  of  Campbell  (Archibald)  marquis  of  Ar- 
(;ylc,  in  the  Bingrepliia  Britjumics,  to  prore 
the  tVlsehood  of  the  chai^. 

Wodrow,  an  Iiislorian  zealously  attached  to 
the  Presbyterian  came,  who  lived  soon  atW 
Ihc  event,  and  was  remarkiUj^  induitiious  in 
searohing  records,  and  eoltectio^  anecdote*, 
especially  such  as  aftcted  leaden  in  that  pnty, 
is  entirely  silent  on  the  point  The  rotiaaoe, 
bowever,  [diced  by  Mr.  Fok  on  this  anecdoM 
sppetred  to  call  for  a  further  attentive  inves- 
tigation, in  order  to  iicerlun  the  imlh  or  tnlse'- 
bood  of  it.  Without  resting,  therefore,  on  tha 
jndHstry  wbieb  hid  been  applied  formerly,  a 
dilisEnt  leaach  was  first  made  amnn^  the  re- 
coils of  the  parliament,  the  council,  and  Hi* 
Juaticiary  in  Scotland,  to  discorerwIietbcT  any 
teaca  ef  the  ftct  alledged  could  be  met  with  in 
,thsp(ocaediiVt  «ilbe  trial  of  the  martiuir: 


.1  • 
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which  would  be  extrfmelie  pr^ndiciall,  both 
to  the  interefit  of  the  comnioDweilth  in  the 
ducoverie  of  crjrmes,  and  to  the  touls  and 
(Oonscienccs  of  LTyminala  in  denying  obstinatlie 

but  a  chaara  in  thoK  periods  rendered  that 
•carch  inetfectual.     Kecoune  was  next  had  to 
A  collection  ot*  all  the  publications  during  the 
ciril  war,  and  some  years  alW  the  restoration, 
supposed  to  be  complete ;    several  of  them 
written  after  the  deaili  of  the  marquis,  and 
fome  by  persons  devoted    to    his    memory; 
givhmf  accounts  uf  what  was  most  interesting 
iC8i>ecting  liini,  and  of  what  (lasscd  at  his  trial, 
ana  to  hlu  latest  nioments :  in  no  one  of  which 
is  there  the  renioirst  allusion  to  papers  of  any 
sort  having  been  read,  previoufily  to  passing 
flcntence  on  him,  in  ag^^ravation  of  his  oflfence. 
**  No  better  success  attendeil  a  most  diligent 
search  in  a  collection  of  the  books  and  pamph- 
lets, printed  in  the  reigns  of  king  Charles  the 
first  mid  second,  presentetl  by  his  Majesty  to  the 
British  Musiuiin,  iu  which  there  arc  .no  less 
than  Kcvcn  different  tracts  n^specting  the  trial 
and  execution  of  the   iiiarqiii»,  published  in 
I^ndou  iiiid  l'Miiibiir<^h  in  lOlU;  one  intituled 
the  last  proceedings  against  him,  *  containing, 
'  inter  iilia^  a  speccii  of  his,  in  which  he  px- 

*  prcsbly   deuiis    having   h:id   any  epistolary 

*  mtercourse  wiih  Cromwell,  or  any  of  that 

*  scctarious  army.' 

*^  The  iiu|uiry,  however,  did  not  end  there. 
H'horloe's  State  Papers  having  been  referred  to 
in  the  fiingrapbia  Uritannica  on  tlie  subject,  an 
examination  was  made  through  that  vidumi- 
nouii  collection,  whether  there  had  been  any 
.communication  between  the  marquis  of  Argy fc 
and  Monk  ;  but  nothing  of  the  sort  could  be 
found :  on  the  contrary,  tlure  is,  besides  the 
passages  rcicrnMl  to  in  the  Biogra|iliiii,  the 
beads  of  a  discoiirsL^  bKwceu  the  exiled  king 
:and  J>on  John  of  Austria,  on  the  state  of  Scut- 
land  in  tlic  end  of  1656,  which  afford  strong 
iirefumptive  evidence  that  no  confidential 
letters, especially  rrf  such  high  importance  to 
the  writer  as  those  alluded  to,  were  written  by 
the  marquis. 

**  Skinner,  chaplain  to  Monk,iu  his  Life  of  the 
Genenil,  who  w^iuld  not  have  ventured  to  make 
.a  fulbii  asM-rtiou,  at  a  time  wiieu  the  means  of 
c^ntrailioting  it  were  in  the  hands  of  every  one, 
in  giving  an  account  of  the  Trial  of  the  Kcgi- 
cidcs,  says,  *  In  the  number  of  the  commis- 
^  sioners,    the  duke  of  Albemarle  was  one ; 


ther  acconiwi,  nor  does  the  toitor.  ivfOit  m 
lawe  any  more  then  a  presamptioii  of  inDOccnee, 
*•  et  aduinbratnm  vcriutes  spoeiem  ;'  but  so  it 
is  that  in  lawc  presumptions  cane  be  taken  off 

•  and  afterwards  procured  bis  estate  alaiH  hj 

*  owning  a  promise  made  to  him,  when  there 
'  was  no  man  among  them  all  who  bad  moce 
<  maliciously  exposed  or  traduced  him.' 

'<  In  order,  howe%'er,  to  leave  do  sonroe  of  in- 
fonuatkin  untried,  recourse  was  bad*  last  of  milt 
to  the  newsimpers  of  the  time,  in  which  jiarti- 
cidar  accounts  of  the  proceedings  on  the  tnsJof 
the  marquis  at  Edinburgh  were  given  fimm 
day  to  day ;  but  not  a  syllable  of  the  pretended 
communication  made  by  Monk  is  to  be  fuand  in 
them,  it  is  hardly  possible  to  eonoehrethsA 
stronger  es  idence  could  he  fbtmd  in  any  cne  to 
estabUsh  a  negative,  than  is  here  produeed  to 
prove  the  falsehood  of  the  bishop's  charge. 
\Ve  must  therefore  believe,  that  if  lAr.  Fox  bad 
infonned  himself  fiiHy  on  the  subject,  he  wonU 
have  been  induced  to  forbear  the  positive  con- 
demnation of  Monk,  and  the  consequent 

censure  upon  him." 


*  wherein  he  gave  tbt;  world  one  of  tlic  great- 
.*  est  instances  of  his  moderation  *,  for,  though 

*  he  knew  more  of  the  guih  and  practices  of 
'  these  ciiminals  than  moi^t  of  those  who  sat  on 
'  the  bench,  and  some  of  them  had  been  his 
'  greatest  and  mofct  inveterate  enemies,  yet  he 

*  2mrgra\atid  nothing  against  them;  but  left 
.'  theiii  to  a  fair  trial,  and  the  methods  of  their 

■  own  defeiicc ;  when  he  could  have  offered 
'  mutter  against  some  of  them  that  would  have 

*  pressed  thfm  harder:    and,  by  a  generous 

*  »ay  oi  torgi\ii}|^  injuries,  he  had  a  little  be- 
'  lore  sa^  e«i  thie  JjXc  of  sir  ArUior 


And  in  his  Appendix,  Mr.  Rose  inserts  the 
following  Articles : 

ReriTATioN  of  Bp.  Burnet's  Charge  against 
Monk,  tliat  he  produced  confidential  Let- 
ters of  the  Marquis  of  Argyle  on  his  Trial, 
which  led  to  his  Condemnation.  Front 
tlie  Biogr;  phia  Britannica. 

<*  It  is  very  clear,  that  what  bishop  Bomet 
relates,  concerning  the  transactions  of  these 
times,  he  must  have  received  from  other 
people,  and  thut  several  years  after  ;  for  at  the 
tune  of  the  marquis  of  Arg^le's  death,  he  could 
not  be  much  above  eighteen  years  old  ;  we 
need  not  wonder,  therefure,  that  in  the  cir- 
cuiuslances  relating  to  great  events,  liefore 
those  times,  in  which  he  came  to  have  a  share 
in  busine«8,  tic  might  be  misinformed,  for  that 
I  is  all,  that  either  is  or  ought  to  be  contended 
for,  on  til  is  occasion.  After  giving  us  an  ac- 
count of  a  very  learne<l  speech  prqiared  by 
the  earl  of  Loudon,  and  which  Craufurd  tells 
us,  was  spoken  by  him  in  jtistification  of  the 
marquis,   the    bishop    proceeds   tbos:    '  bat.- 

<  while  it  was  very  doubtful,  how  it  would  have 
'  gone,  Mo'ik  by  an  inexcusable  baseness  had 

<  searched  among  his  ktters  and  found  some 

*  that  were  writ  by  Argyle  (o  himself,  that 

*  were  hearty  and  sEealoos  on  their  side.  These 

*  he  sent  down  to  Scotland.  And  after  they 
*■  were  read  in  parliament,  it  couM  not  be  pre- 
'  tended,  that  his  compliance  was  feigned  or 

*  extorted  trom    him.    Every   body  blamed 

*  Monk  for  sending  these  down,  since  it 


*  betraying  the  confidence  that  they  then  lived 
'  in.     They  were  sent  by  an  express,  and  name 

*  to  the  earl  of  Middleton  aller  the  parliaawnt 

*  was  engaged  in  the  debate.  8o  he  urdsicd 
<  the  letters  to  be  read.  This  wait  nneh 
*'  blamed  as  contrary  to  the  laws  of  -  jnaiioe, 

was  j^opid  •■  btth  ffMw.  Bat 
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bgrdewprobatum  <  et  cedil  prcfimiptio  Ten- 
*  tatki'  so  that  by  the  same  consequence  tortor 
can  be  taken  off  by  a  dear  probation,  as  pre- 
ftnmptions  can  be,  and  judges  and  magistrats. 


[Tar 


being  obleidged  and  forced  for  the  pnblick  good 
to  putt  persons  suspect  of  goilt  to  tortor,  bowe 
soon  tney  are  appreheimt  for  prerentinr 
farder  danger.    If  tnis  tortor  be  way  of  inqui- 


'^  the  reading  of  them  silenced  all  fiurtlier  de- 

*  bate.    All  bis  friends  went  ont :  and  be  was 

*  condemned  as  guilty  of  treason.    The  mar- 

*  quia  of  Montrose  only  refused  to  vote.    He 

*  owndl  he  had/oo  much  resentment  to  judee 
'  in  that  matter.    It  was  designed  be  should  be 

*  bandied  as  the  marquis  of  Montrose  bad  been ; 

*  but  It  was  carried,  that  be  should  be  beheaded, 

*  and  that  hb  head  should  beset  up  where  lord 

*  Montrose's  had  been  set.'  It  is  erident  from 
kence,  that  if  our  author's  account  of  the 
natter  be  right,  the  man^uis  of  Argyle  bad 
nothing  to  complain  of,  for  these  letters  sent 
down  by  Monk  fixed  the  fact  so  fully  upon  him, 
that  even  his  fiiend^  gave  up  hii  defence,  and 
withdrew.  But  the  marquis,  when  he  received 
sentence,  ai  well  as  in  the  whole  course  of  his 
defence,  insisted,  that  he  bad  complied  no  far- 
ther than  other  people  bad  done  who  were 
then  bis  judges ;  and  the  same  thine  he  says  in 
Lis  speech  ;  and  hence  it  is,  that  i  am  apt  to 
believe,  that  there  is  some  mistake  or  misan- 

Srehension  in  this  matter ;  and  that  thougn 
lonk  might  give  his  assistance  to  ruin  a  man 
whose  abilities  he  might  fear,  and  whose  in- 
fluence he  very  well  knew ;  yet  he  nei- 
ther sent  down  any  such  letters,  nor  had  any 
aucfa  to  send  ;  and  in  support  of  this  opinion,  1 
shall  offer  my  reasons,  and  draw  them  into  the 
narrowest, compass  possible.  I.  This  matter 
was  very  narrowly  looked  into  at  the  time  it 
happened  ;  has  been  very  carefully  reviewed 
■nee  ;  and  accounts  of  it  have  been  given  by 
persons  of  opposite  sentiments ;  y^  none  of 
these  mention  Monk's  letters.  Tlie  great  mi- 
nisters of  those  times,  and  those  who  were 
deepest  in  the  taking  the  marquis's  life,  re- 
moved, as  far  as  they  were  able,  all  the  minutes 
velathig  to  his  process,  which  they  wouM  not 
hnve  done,  bad  he  been  convictetl  on  the  tes- 
timony of  these  letters,  because,  the  recording 
them  had  justified  their  proceedings.  All 
things  teadinff  to  justify  the  bringing  the  mar- 
quis to  a  trial ;  condemning  and  potting  him 
to  death,  were  carefully  published  in  j£ng- 
land,  as  bishop  Kennet  shows  very  largely  ; 
but  nothing  is  said  of  these  letters.  8ir 
George  Mackenzie  wrote  a  vindication  of  the 
government  of  king  Charles  2,  in  Scotland,  in 
which  he  passes  over  entirely  this  whole  trans- 
action, which  surely  he  would  not  have  done, 
if  it  could  have  b«en  so  easily  vindicated,  as 
by  transcribing  these  letters.  Mr.  Wodrow 
ooUected  every  thing  he  could  meet  with  re- 
lating' to  tliis  process,  and  has  preserved  the 
namea  of  the  witnesses  that  proved  the  mar- 

Bis's  compliance,  but  he  says  nothing  of 
onk's  letters,  neither  is  there  a  sjilable  of 
them  in  the  State  Trials,  except  the  tran- 
Bcribinif  this  passage  from  bishop  Burnet.  II. 
itsscms  to  be  inconsistent  with  another  part  of 
the  bidMf'a  own  •ocount;.for  ht  fays,  the 


king  instructed  his  commissioner  not  to  |iro- 
ceed  to  sentence,  or  at  least  to  eaKcution, 
till  he  had  reviewed  the  proceedings ;  for 
which  there  had  been  no  occasion  ifthe  king 
had  known  any  thing  of  these  letters,  sine* 
what  satisfied  the  marqnis's  friends  as  to  his 
guilt,  would  undoubtedly  have  satisfied  liis 
migesty  also  upon  that  subject.  III.  There  are 
some  circumstances  in  the  account  this  prelatn 
ffives  of  the  marquis,  which  may  easily  in* 
duce  us  to  believe,  that  he  might  oe  misted  in 
regard  to  his  story.  As  for  instance,  he  men- 
tions his  being  upon  ill  terms  with  his  son  lord 
Lome,  and  havuig  actunlly  had  thoughts  of 
disinheriting  him.  Under  the  usurpation,  it 
was  necessary  for  the  marquis  to  disclaim 
the  conduct  of  lord  Lome  for  his  own  safety 
and  preservation  ;  but  this  never  deceived  the 
people  in  power;  and  therefore  it  is  straDgv*, 
that  it  aboukl  impose  upon  the  bishop.  In  the 
marouis's  advice  to  his  son  and  to  the  rest  of 
his  children,  there  is  nothing  that  looks,  that 
way ;  and  in  the  next  article,  weuhall  see,  that 
kird  Lome's  zeal  fur  his  father,  had  like  to 
have  cost  him  his  own  life,  as  the  marquis's 
coming  to  London  on  his  son's  letter,  actually 
cost  him  his.  The  bishop  speaks  of  an 
attempt  made  by  the  marquis  to  make  his 
escape  out  of  the  castle  ;  but  he  says,  that 
fearing  it  might  hasten  bis  execution,  his 
heart  failed  kiin.  It  is  not  easy  to  conceive 
how  this  can  be  reconciled  to  the  story  of 
Monk's  letters.  Before  they  came,  the  bishop 
tells  us  the  affair  was  very  doubtful,  and  in 
such  a  situation,  it  is  not  probable  the  marquis 
would  attempt  an  escape.  After  sentence  was 
passed  he  never  was  in  the  castle,  and  conse- 
ouently  could  have  no  opportunity  of  escaping 
from  thence.  It  is  however  true,  that  he  really 
intended  an  escape  from  the  castle,  and  was 
once  in  complete  disguise  for  that  purpose,  but 
laid  aside  his  design,  because  he  would  not 
desert  the  sentiments  wliii'h  he  had  espousi^. 
He  chose  rather  to  die  hke  an  honest  man, 
than  to  draw  an  imputation  of  guilt  upon 
his  character  by  flight ;  but  his  conduct  woukl 
have  been  absurd,  if  his  letters  to  Monk  had 
proved  him  already  guilty,  or  even  if  he  knew 
such  letters  had  been  in  Monk's  power.  The 
bishop  says  expressly,  that  the  marquis  wrote 
his  letter  to  the  king  the  day  before  his  exe- 
cution ;  the  letter  itself  shews,  that  the  mar- 
quis wrote  it  that  very  day.  It  seems  there- 
fore possible,  that  bishop  havin(^  this  ac> 
count  from  some  good  hand,  in  his  opinion, 
might  set  it  down  without  considering  it  very 
carefully.  IV.  We  have  many  things  said  by 
Churendon  and  Echard  of  the  marquis's  cor- 
respondence with  Cromwell  and  sir  Henry 
Vane,  though  neither  have  vouchsafed  us  any 
proofs.  On  the  other  hand,  Whitelocke  and 
other  writert  on  that  aide,  give  him  quite  ano 
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fitioii  AhoiiU]  precltid  all  futare  probatioo,  then 
il  belHoviMi  necetMrlw  to  lidtoMrc  th«l  cither 
tbe  rna^islrat  ihoiiM  be  Ibivctl  to  lea?«  cry  liwi 
ttndiwiivcral,  by  iiol  puttinK  pemHUi  tiMpecl 

flier  clKii'ucter,  miii  rcfireiwiit  hlui  as  a  fienmi 
alwa^K  HUKiierted  ahd  drradeil.  W«  kavt  uf 
kkte^eui'M  lia<i  j^freat  divcotnies  iiiaili'  of  tliii 
corrtspoiicWnceuiMitfT  Croinvreir^  ifufeniiiient ) 

il  wliitih  cUarly  pravvs  tliat  th«  maniuit  uf 
i^ryltf  H'dMi  DtfrerciMisuUsrcfi  iii  uiiy  ullirr  I'nfUt 
ihaij  tbat  Ml' u  vouceaM  ruyah»t,  aa  his  Min, 
the  kHt)  L(»rue.  was  a  ii«clar«r«l  oiw.  Tlieiv 
ia  a  letter  at'  h\%  tu  kiii^  Charles  2,  «i  hich  I 
have  seeii,  ami  i6  now  in  print,  that  (irmrs  he 
bad  a  ^rimt  vfNrreepondeikce  with  hiug  (jhariei 
1 1  and  m  which  he  tells  tiie  kinir,  that  no 
liod^  could  resturc  him  hot  the  Prcabyteriani ; 
which  tlie  kiD|r  allerwards  tbami  to*  be  true. 
V.  Lastly,  It  i«  ao  far  t'roni  bein|r  a  tact, 
tbat  he  had  any  ckise  connection  with  Monk 
in  the  luanaGfomeut  of  affairs,  wliile  he  go* 
Temcd  Scotlsnd,  tAiat  1  am  able  to  prove  he  waa 
his  mortal  eiieiuy,  and  represented  him  in  tlio 
blackest  colours'  to  both  the  protectors.  Ho 
accused  hini  to  Oliver  as  not  dcaerring  the 
money  that  was  pahl  him  as  a  debt  for 
maintaiiiiiiiir  tlit:  Hoots  tmopa  in  IrelaMi  upon 
the  crtilitui'  the  public  faitn  ;  and  the  ibilow- 
inf  Ittter  will  iwliy  shew,  that  he  did  not  con- 
vi&r  his  i2^oing  uJ  to  Uicliard'a  parliament  as 
a  compliance  with  tliat  gmertiment,  bnt  as  an 
•ndeavour  to  overturn  it.  This  letter  is  di- 
tected  to  Thurlue,  and  runs  thus : 

•  Mr  Lord ; 
*  My  ford  keeper  and  mysilf  have  done  our 

*  hc<l  to  ffct  those  men  chosen  you  have  wrote 

<  for  ;  Nil  my  lord  of  Ar^ytc  ;m'd  some  others 
«  whom  nn  lonl  keeper  will  acquaint  you  with, 
'  have  eii<K'-avoiiro(]  all  they   can   to  get  all 

*  Scotch  .'lien  ehuseii.  But,  I  donbt  not,  but 
'  there  %till  be  three  chosen  of  those  five  you 

*  sent  the  names  uf ;  and  I  have  taken  care, 
'  that  as  many  as  come  out  of  this  country, 

<  shall  he  there  with  tlie  first :  and  if  the  writs 
'come in  time,  T\hieh  I  hope  thev  will,  they 

*  shflU  be  all  sent  to  Dr.  Clarires.  iTlic  marouia 


'  interest  any  c^ocd ;  but  when  my  lord  keeper 
'  comes  np,  ne  shall  acquuiiit  you  with  the 
'  bosino^.    Which  is  all  nt  present  from 


present 
*  Your  lordsliip's  very  hiimhie  servant, 

'  fjEOBCt:  MONCK.* 

'  Dalkeith,  Dec.  30,  1658.' 

Frem  Dr.  CamphelVt  Liven  of  the  AAnirah. 

*'  But  the  bishop  is  not  content  with  barely 
ehara^erix'ng  this  noUe  person,  be  charg«a 
Wm  with  three  glarin«|f  crimes ;  which  as  they 
relate  to  the  most  eniinent  actions  tShm  life, 
we  shall  briefly  consiiler.  The  first  is  tbe  mur- 
der  of  the  man]uis  ef  Arfi^y le.  This  Boblemaa 
waa  ()iiestioocd  before  the  parliament  of  Scot, 
loody  tiir  eoMurriaf  with  tbe  hito  rabcUim 


to  the  tortor ,  or  sliould  be  farced  to  ahsolvo  bmm 
nalla,  and  8ud«r  them  to  remaia  wnpuftModi 
and  ifoe  louse  in  the  conrnnott  treoUi,  by  vhnft* 
iay  tlic  futun;  opportunltie  of  leading  a  jihI 

powers,  lie  pleaded,  tbat  he  complied  with 
them  only,  and  made  a  rery  Btroa|[  deftnee  i 
but  the  bishop  says  tliat  Monk,  iMving  aevoral 
Icttifra  of  Ilia,  which  fuUy  shewed  that  Ino  m^ 
cUnalionaaa  well  as  his  actaops  wer^  with  iho 
prevailiai;  f^t\y  i  Im  sent  these  down,  which 
ware  read  m  parliament,  and  by  this  breaoh  of 

Citato  friandship  he  brought  tho  narquia  tothe 
wk.  New  to  this  i  aay,  that  tbe  foot  vmtt* 
not  be  true  fur  many  reaaons:  1  shall  ineatian 
only  a  few.  FirsC^  the  marquis  hi  hia  dafeaaa 
ooiaplaina,  that  he  was  snrprned  idtoUiBy 
■resent  at  Ukver's  proelauMtion  as  prataolai, 
oy  general  Monk's  sending  tor  hiai  to  tha 
council,  without  letlimr  biia  know  what  waa 
t«>  bo  done.  Would  he  bare  compfadaad  of 
this,  and  ha?e  passed  by  the  letters ;  or  wowM 
not  tliis  Gomplamt  have  been  ridiculoas  if  thera 
had  been  any  such  letters?  (Seooad,-— Tha 
marquis  died  with  an  appeal  to  Ood  for  theain^ 
cerity  of  his  defence,  and  wrote  a  letter  to  the 
king",  affirtDing  the  same  thiiigi  a  copy  of  which 
F  have  seen.  Would  so  wise  a  man,  as  tha 
marquia  certaialy  was,  bwre  done  this,  if,  aa 
Burnet  savs,  his  own  letters  bad  made  the  tbiiiw 
so  plain,  that  hia  friends  had  nothiag  to  savr 
Third,— This  does  not  at  aO  agree  whh  Moak'a 
character.  He  was  an  advocate  for  laercy  to 
the  regicides  in  the  House  of  Lards;  he  waa 
silent  on  tbe  bench  at  the  Old  Bail^,  when 
commissioned  to  try  them  ;  and,  which  ia  muah 
more  to  tho  purpobe,  he  saved  sir  Arthur  Has* 
leri(('a  lite  and  estate,  (the  bitterest  personal 
enemy  he  had  in  the  world)  by  owning  a  pro* 
mtse  to  him,  which  some  say  he  never  made* 
This  seems  i»  shew  him  of  no  betraying  aatrit. 
Foui-tti. — ^There  wat  no  occasion  for  Argyie  to 
write  any  such  letters,  for  Alonk  never  waa  ia 
England  after  Oliver  became  pi-otector;  and  it 
is  hard  to  understand,  whv  the  marquis  should 
apply  to  him  in  t»cotlanu,  when  he  could  ao 
easily  Imve  audience  of  Cromwell  in  Londaa 
where  he  often  was.  Fifth. — But,  tho  thiag 
is  now  out  of  doubt ;  ibr  by  the  publicacioii 
of  Thurloe^s  papers  it  appears,  that  Monk  never 
comidered  the  marquis  lu  this  light,  but  alvtaja 
represented  him  aa  a  secret  friend  to  tbe  king 
and  an  active  enemy  to  the  protector*!  fovera- 
meat." 

In  direct  and  complete  oontradictioii  to  all 
thisy  Sir  George  Maekeaiie,  who  had  been 
one  of  the  procuratora  for  the  maronia  of  Ar« 
gyle,  (see  the  Life  of  Sir  George  Mackettiia 
prefiied  to  his  Works)  espreariy  says,  (liiws 
andCustoaia  ofSeodaadiaMattem 'Criminal, 
Part  3,   Tit.  S5.  8.  %)  *'  Tho  marquia  of 

sd  of  tn 


Ar^la  was  cotrrided  ef  tvaaaoo  apea  hlhaa 
wntfeea  by  hun  to  geaaral  Monk,  theaa  bl* 
ters  heuMf  onhr  aabaeribed  hf  hua  aad  aet 
holograph,  and  the  aohacriptaon  hai ' 
piaved^per  ceMpantkiaiai 
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proWtimi  a|;ainit  tlMm,  ud  e»iiU  Ihcr  be  aqy 

duBg  vaarr  ihsiui  or  incoBTniMnl  for  •odelLe, 

H  llMt  if  a  pMMB  UiMF  inctuidM  taken  lor 

huniiiiga  tnuii,  ibotwb  Ee  ■himld  deny  (wb«n 

itwianeccwar  la  dMrorerUienutblijr  ftpre- 

pvaliMM  tryall)  iiUoulil  DMwilhiiandim  be  coo* 

net,  upon  ■  clear  and  iialnaUo  pMbalion,  of 

which  BO  man  alin  cnolil  douU,  and  bowe 

terribie  a  tbin|if  (vould  il  be  In  Ibe  ciMtimon  in- 

tctnt  of  that  place,  to  lec  Ihia  oiaii  wbo  bad 

biuiit  the  cajihsU  oily  of  ibe  kin^ran,  eftar 

tbe  lana  eould  becEeariieprm-enagaiiut  him, 

nutyapaad  clonin  at  bis  libeilie,  becauae  ba 

haio  bein  lo  obdurata  raieallas  tohare  deny- 

wi  a  polpaUe,  and  dear  trutb  whcti  he  wai 


.     ,  Wliemswiany 

vickaal  partwia,  DMgbt  and  wouUbe  tempted 
toeaopabytbiidiKlriiie,  ibon  the  other  band 
MJlharlba  comnoii  weilib,  in  gencrall,  nor 
any  BimM  man  in  pvticular,  oouU  aiifhr 
any  dHriment  or  biirtby  tlie  nii8itioii,lud  doiin 
Inr  hia  majealira  idrocst,  wliicli  Bfierli  only, 
rhat  no  niaa  cane  be  put  to  a  trjall,  efter  tortiw 
I    indilia    couiecttire,    or    preaumptiont. 


wan  Tcry  bard  in  other  caiaa,  wein^ '  oom- 
■  fwatie  liteFaruin'  ii  but  a  preaamplieB,  and 
wau  band*  are  ofttimet  aad  eaaly  imiialed, 
and  ana  man'a  writ  will  diffiBr  IWim  i&ett'  at  m- 

Slr.  l4UDg,  wbo  h^  jn  hi*  HitU>ry  noliced 
tlw  transaction  beAtre  the  publication  of  H^r. 
Qow's  work,  QhKr*e«  (4  Hist.  330}  "  Tbe  bu- 
nmiilv  of  mUiam  was  desirous  tathar  to  pre- 
vent than  to  uunttb  ibeirdfMgns  [(be  plot*  of 
m  JatoM  MontjpMiery  and  his  usoci«tei] 
wul  Ibere.  are  few  exampla  iq  bistoiy  of  a 
pbtf  *a  extensire,  detected  and  ■uppranM  with- 
out atiiffile  ewcntioQ."  And  he  condudaa 
hi*  lenth  book  by  reinarkii^,  ■' tkat  notwith- 
^fjinding  the  iaceasant  plolc  and  consuiracica  of 
tl)a  SudtiuM,  and  ihe  jealous  fcan  tba|  in*B- 
riably  render  mw  gavetnmc^tsrigidiDil  cruel, 
nut  a  liiwle  petaon  pnniMied  ou  the  icafdd, 
nor  wa*  tCerv  i  qoble  farpHy  in  ^icoUaod  ruined 
by  forfeiture*  during  hii  lenient  rags." 

July  33, 168t.  The  following  act  of  cauncil 
Vas  \9tM,  "  H'hsreas  the  bout*  ware  the  or~ 
dinary  w^  I*  czpiaoalc  matteta  rabting  to 
tbe  gnvcmnuBt,  and  that  there  is  now  a  new 
"  d  the  IhnnbkiH,  which  will  be 


t  privy  cownctt 


very  efii 

aid,  the  lurdaof  hisnuynty'.  .     ,    _. 

da  thecefiire  onlain,  that  when  any  pertnn 
■hall,  hy  their  onler,  be  put  ta  die  torture,  the 
qaid  bo^  aad' thoBbkiM  both  be  applied  to 
Umb,  as  il  shall  be  bund  At  and  ooo?cai«ui." 
S  Cmdnbanks'a  Hitfory,  p.  S«7. 

Altbe.tiBieofthe Revolution,  tbentcetioe  of 
Ibeaelaleavfihe  kli^pbira  ofNpotland,  in  their 
Daatmtion,  mnilaining  Ibe  Claim  of  Higlil,  and 
.theoferofthe  crewnio  their  majeatiea  king 
Wil)iBni  and  queen  Hary  (act  iS)  Declare, 
thMtbe  uatiiff  of  IpMnrc  without  ertdenee,  or 
u«^aiy«riaMs,r-      - 


lis  will  be  a  larie  elvar  way,  lyUwayea 
to  encourage  a  man  te  ooatess  that  whjeh  la 
the  trutb,  and  no  niore,  because  diey  will  know* 
thai  though  ibey  skuuhl  deny  ouslinatlic  on 
the  tortnr,  tlier  obstinacie  cnulil  be  of  no  ad- 
vanla^  to  them,  nor  socnra  them  against  a 
dear  EubwqiKnt  probation. 

Sdo.  Hii  niiyosty's  advocnt  does  nssen  that 
the.  most  oui  he  plcadit  ui  law  upon  that 
ground,  is  tliat  no  man  be  tried  upon  the  prin- 
cipal and  cliiefT  poynls  lijr  which  be  was  tttt- 
lored.  Uut  so  it  is'that  tba  panusll  was  never 
tortorad  u|hhi  the  Mma  poynla  fbr  wkieh  ha  la 
nowe  to  be  tryed,  for  lie  was  then  only  toHored 
upon  hia  accesaion  to  the  king's  exeommoBlaa- 
lion,  Us  corrMpondenoe  with  Cetgill,  aad  with 
the  rebrils  in  Holland  and  Ireland,  and  bis 
being  in  aeeeaaieii  te  tbe  keeping  his  maje*ti» 
out  of  the  prodHnation,  and  sbaseing  Mr. 
Welsh  upon  thai  aMOunk  Whereas  lie  is  new* 
only  to  be  tiyed  for  his  bnnr  in  armes  with 
the  rehdls  at  Bothwclbridga,  Hamilton  mnbL 
and  other  places  in  and  aheut  that  plaec, 

tyme,wbiebaKp" ^—•-■^-  j-— - —  ■ 

ibeea  Ibr  whieb  hi 

3o.  Ail  that  cai 


lebe  pleadilinsvAaoeBeia 
an  tortsred  denys  npon  tlte 
Mtbenafker  W  be  tryed  «i 
nme  ther  by  a  denyall  Im 
oleaiabimsdf  and  the  jndgea,  buttUa  paanaU 
would  nerer  deny  upon  Ibe  tortnr  ttosMknew' 
ledge  the  judges,  bat  eonti 


4te.  Ther  eouH  be  ne  m 


ilyle^ 


the  pannall  upon  his  aocession  mereUi! 


mine 


this  reHlion  and  bis  beiw  at  Bolliwrilhtk%e, 
and  the  plaec*  adjacent,  becnuse  il  ia  affiMd 


that  tlie  drf'ence  humblie  ofHtred  lo  the  It^da 
of  justicisi7  in  behalf 'if  the  pannall  is  in  itself 
SB  unsMwerahbe  Ktunrlit  upon  the  aonvnon 
lawe,  the  lawe  and  cuatotue  of  nations,  aiid  t^ 
opinion  of  tbe  must  eminent  criniiaaliMiflnnil 
aiid  the  pracliM  of  the  moat  Ibmous  ttibunaHq 
in  Europe,  thai  it  neilber  is  nor  caqe  be  ehidil 
by  the  prelpnoea  insisted  ea  in  tbe  reriy*  made 
be  his  majesties  advocat  to  tbe  said  deJenoe,  ftf 
lino.  It  M  not  cwtTOTcrted,  but  if  the  atxiuser 
in  acriminaillvbell,  of  whsteter  nature  or  pur- 
port  tbe  same 'be  of,  doe  only  make  we  of  \ 
]ir<*UBi|rtiTe  probolion  Hrilhoiit  subjecliug  Iha 
pannaH  tc  torlor,  tbe  lawe  in  that  case  oonsi- 
ders  the  concuarse  of  adminicles  andpresurop- 
lions  adiliiccd  be  the  accuser  anil  uScRd  in  b«« 
half  of  the  pttnnall.  And  then  the  rule  in  law* 
tusisled  on  by  mv  ton)  adrocat  precede*  th* 
'  preaumptio  cedit  verilati'  according  te  lb* 
prE^naqcie  of  Ific  adminieleB  or  prssumpiion*. 
urged  9tid  made  iise  of  in  behalf  of  or  agamat  th* 
pannsli ;  but  when  the  accuser  in  erimiDaU  ly- 
belb,  sot  Irvsirng  to  any  probation  that  he  i« 
able  to  ntUuea  againsl  the  p;innall,  does  recurra 
l«  and  Make  «*••!' tba  aslmnrdinary  renedi* 
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ef  toitor,  as  medium  explorandi  et  indagandi . 
Tcrittitemy  iu  which  tortor,  u  being  that  which  ) 
the  lawe  looks  upon  to  be  rci  fragility  and  by 
which  the  iuiHiceut  is  as  oil  opprcst  aK  nocency 
discovered,  in  that  case  the  common  principles 
of  lawc  and  the  customes  of'  nations  lias  pro- 
ceedit  \i  itii  tliat  equalitie  of  justict\  that  as  in 
Cine  une  innocc*nt  person  forced  by  Uik  cxtro- 
nitie  and  violence  of  the  tortor  to  confcsse  the 
cry  me  belioo%eil  to,  be  cundeiiied  upon  that 
confcMiion,  so  the  paritie  of  reason  and  the 
equalitie  ofjiLsu'ce  doev  absolutlic  requyre  that 
if  the  jierson  subjected  to  tortor  *■  palicutia  sua 

*  ficent  Ftm  tormentornm  absolvendus  est  non 
'  solum  ab  iiistnntia  scd  etiam  a  crimine,'  and  tlie 
reason  is  most  evident,  because  the  accuser  by 
recurring  to  that  extraordinary  and  subsidiarie 
rentedie  of  tortor,  docs  place  the  wholn  vigor 
and  effect  of  the  aflaire  uiion  what  shall  be  the 
effect  of  the  tortor,  and  that  whither  the  person 
subjected  to  the  tortor  coufessc  the  crime  and 
be  condemned,  or  by  indnivuig  the  violence  or 
tortor  purge  all  maner  of  probation  that  was 
competent  against  him  as  to  the  said  rryme. 

200.  It  is  true  that  if  either  the  judge  com- 
petent or  the  jiersewer  of  the  accu&ation  doe 
Bot  snbject  the  pannal  to  the  tortor,  nor  inter- 
rogate him  in  the  tortor  *  super  ipso  criminc  et 

*  lacto*  principalie  but  only  (us  lawyers  expresse 
it)  *  pro  ulteriore  veritate  uidiganda  as  super 

*  mandatoribus  et  aiyatoribus  ei  fautoribus  vel 

*  circouMtantiis  delictum  aggravantibus;'  intliat 
case  lawe.allowet  that  the  tortor  cannot  operat 
as  to  the  principal  fact  and  crime,  because  as  to 
that  he.  was  not  subjected  to  the  tortor ;  but  that 
does  not  at  all  ooncerne  the  poynt  in  question, 
in  respect  it  is  poaitivelie  offered  to  be  proven 
that  this  (launaJl  was  sul^ected  to  the  tortor, 
not  upon  any  spedall  conpie  of  particukir  pre- 
sumption exhibit  and  delyvered  to  him,  nor 
upon  these  special  povnts  condcsctnidit  upon 
by  my  lord  advocat,  "but  was  subjected  to  a 
most  vblent  tortor  twice  repeitcd  super  ipso 
trimine ;  and  the  principall  deeds  lybell«il ; 
and  particularlie  was  interrogat  in  the  tortor  if 
be  was  not  present  with  the  rebels  at  Bothwel- 
bridge,  Hamilton,  and  Gtascfowe,  and  the  other 
places  lybeirt,  and  upon  aU  which  he  suffered 
and  endured  the  violence  of  the  tortor  and  did 
vowayes  acknowledge  these  crymes,  and  what 
can  lie  more  absurd  and  unreasonable,  and  of 
more  dangerous  consequence  to  tlic  lives  of  his 
majesties  subjects,  than  that  persons  accused  as 
guilty  of  crymes  may  in  the  first  place  be  sub- 
jected (bo  way  of  simple  expiscation  and  tryall) 
to  undergoe  the  most  horrible  painc  and  vio- 
lence of  tortor,  and  notwithstandmg  that  many 
tymes  ther  members  may  be  tome  and  lacerat, 
and  disinabled  for  all  ther  lives,  yea  and  accord- 
ing to  the  strength  or  \%eakness  of  ther  temper 
may  rune  the  hazard  of  ther  liies,  that  yet  the 
lauie  persons  notwithstanding  of  ther  suffer- 
ing such  ane  extraordinary  violence  of  tortor, 
should  not  redeem  themselves  from  the  hazard 
of  farder  tryall  as  to  these  crymes  :  for  if  this 
doctrine  be  once  laid  doun  as  a  fundation  oi' 
criniaall  procador  in  any  nation,  tht  first  en- 


Siiyries  shall  be  ever,  by  sulgevting  peiibiis  t» 
le  extraordinary  violence  of  Uirlor,  which  the 
lawe  in  no  case  allowea  but  as  the  last  and  ex* 
traordinarie  remedie,  and  tn  subsidiumy  and  upon 
tlie  issue  whereof  tlie  wholl  iro|Kirt  of  the  try  all 
istodepeiid  and  be  determined.  Yea  tortor  is  of 
itself  of  so  cxtraordinar  a  nature  as  the  customs 
and  |ioIicies  of  many  uatioua  does  reprobat  and 
does  not  at  all  allowe  the  use  of  tortor,  even  as 
the  last  remedie,  and  w  hereupon  parties  confess- 
ing are  to  be  condemned  or  denying  tp  be  ac- 
quytt,  but  the  law  and  custome  of  this  and  all 
other  nations  cannot  allowe  tortor  to  be  made 
use  of  to  this  mean  effect,  that  when  parties 
have  undergone  the  outmost  extremitie  and 
violence  of  the  tortor  they  are  still  IvaUe  to 
farder  enquyries  and  tryalb  as  to  tne  same 
crymes. 

3^  Ther  is  no  shadowe  of  prejudice  to  the 
publick  interest,  or  to  his  majesties  interest,  as  tot 
the  tryall  and  punishment  of  crymes,  because 
the  just  and  regular  way  of  procedure  is  fuUie 
competent,  viz.  That  his  majesties  officers  be* 
for  tney  bring  pannalls  to  trvall  are  to  nse  their 
outmost  enquyrie  for  probauoa,  and  if  after  aU 
enouyrie  and  diligence,  the  samen  cannot  be 
haoe,  in  attrocious  crymes,  such  as  the  cry  me 
of  treason  and  othera,  which  the  lawe  calls 
crimina  excepta^  ther  is  then  plane  as  the  last 
refuge  to  the  extraordinary  remedie  of  tortor 
for  the  tryall  and  conviction  of  those  crymes,  but 
in  quoeunq.  statu  processus  tortor  is  mode  use  of 
be  lawe,  and  the  common  opinion  of  lawyers, 
and  the  custome  of  nations  putts  that  moment 
and  weight  upon  such  ane  extraorcGnary  tio- 
lence  and  extremitie,  that  it  excludes  all  ihrdcr 
probation  and  all  farder  enquyrie.  And  that 
tliis  defence  is  no  groundless  assertion,  but  is 
received  and  owned  by  the  opinion  of  the 
greatest  criminalists  extant,  and  the  practices 
of  the  most  famous  tribunalls,  the  lords  of  jus- 
ticiary are  dcsyred  to  cast  their  eyes  upon 
Fariu,  quest.  40.  in  that  title  *  an  convicto  dari 

*  debeat  tortura  et  si  detur  super  torturam  illa- 
'  turn  conserventur  purgata  indttia  et  plenas 
'  probatious.'  Julius  Clarus,  quest.  69.  num. 
3y.  VVher  he  expresslie  asserts  that  if  tortor 
be  once  adhibit,  and  if  the  pannal  endure  the 
violence  of  the  same,  he  docs  purge  all  manner 
of  probation   competent   as  to  that  cryme, 

*  quasi  puram  vcrilatem  dixisse  videatur,t  and 
as  he  says  *  quod  communitcr  totus  mundus 
*■  ita  tenet  et  hanc  esse  communem  obserrantiam 
*■  etiamsi  delictum  fuisset  contra  ipsum  plena 
*•  probatum ;'  and  that  upon  tlie  sounder  ground 
and  reason,  that  it  wer  unjust  and  unreasona- 
ble, that  after  pannals  in  order  to  the  expisca- 
tion and  tryall  of  crymes  hade  rune  the  hazard 
of  their  lives,  anil  at  best  had  ther  members 
tome  lacerat  and  disinabled,  they  ahould  be 
again  subjected  to  new  enquyries  and  tryall 
tor  the  same  crymes,  and  thereafter  undeivoe 
punishment,  which  would  be  to  suffer  doublie 
tor  the  same  crytne,  and  the  same  opinion  is 
also  asserted  by  Gomesius,  ca|».  13.  DeTor- 
tum  li«orum,num.  28:  aad  wlu>  attests  it.te 
be  the  practice  of  the  whole  judicatories  of  the 
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kinffdnae  of  SiMui,  ud  thinln 
ImttugMe,  tUt  he  wlita  Ui< 
'■cettv  itbun  lenlcBiiam  at  f- 
■  per  hnui  lefrendn  cl  auu  A 


wjodicaiidoeteMiMlnMto,'  ukdtbe 
jniBOD  m  aim  ihe  opinim  of  many  othm  u 
Coqaw.  quest.  1<5  De  Effcctu  Tortune. 
DmdwIcom  in  hia '  Pnx.  Rerum  Crim.  ca|i. 
•  ii  da  ConfuHioiM  Reorum  in  Tortursi,'  mid 
^  Miue  aDAnn  doe  alao  die  the  deiridicHW  of 
riw  miict  famnus  tribiinalls  andjudicatorln,  u 
to  tbe  Mnie  poynta,  ■■  may  be  eridtMit  upon' 
pmiBll  thereof,  aod  u  ftr  u  do  poutire  law 
•nd  act  of  parliameat  in  this  Lin^nme  tor  the 
aw  «f  hjrtor  except  io  ao  fare  bk  il  i«  tbuudit 

fcmw  «f  other  mttioiw,  and  to  the  ptiocHplmol' 
flMenmiMMi  lawe,  so  it  ia  most  just  and  ren- 
maUe  that  the  effect  of  tuitor  be  toterpret  in 
fliH  kiogdam  accoTdiR^r  to  the  yrini'ifiles  of 
tte  cwnuMXi  lawe  and  llie  lawca  anil  rjsloniea 
«f  oArr  natioiM.  and  with  that  equatUie  ofjua- 
tiee,  that  aa  corifesiionv  thunch  extorti-d  hy  the 
vMeoce  of  lonur  are '  per  hv  suflident  to  con- 
dtonne  wirbout  any  odier' pnilMiion,  ao  the 
vMeneeaDdexIreniitie  of  tortorbnoff  endured, 
Hdecapatse  and  take  olTalt  othtr  mauer  of 
pwbattm.  Li}ke  as  the  custonir  of  tliix  nation 
n  DO  vi»y»  Gon'rair ;  but  Ditwt  ctmsonani  witli 
tbe  principles  and  tfrouiuts  of  lave  abore  men- 
tjoaad,  ud  tbe  authonue  of  lawyers  and  tbe 
fiMlieear other uatioua  in  aUciikeit  wherethe 
HualitsHsnhJertedtolortor,  'suprr  ipwcri- 
'  BUitret  Isoln  urinci)ialt,'  and  nut intemgnl only 
m  In  i-xtriosick  uointa,  as  it  evident  fram  that 
ftnmus  caite  in  Ibejonrnalla  and.  rac^ttda  of  the 
iaalira  court,  annis  IbSS  and  16S3,  of  John 
3Wiai:h  who  ivaa  peraewed  a*  giiitty  of  sta- 
-Infairie  treason,  for  wilfull  lyn;  misio;  and 
bomiu^  tfat*  house  of  Frenorau^lit,  wheriii 
dM  poniull  being  lubjecled  to  toribr  not  sim- 
plia  Ba  to  the  whole  matter  of  fact  as  it 
was  lybelled,  but  precislii:  upon  this  iadividuall 

Enl,  if  hf  entered  the  transe  and  vault,  of 
bouse  (if  t'rendraug'ht,  with  a  lighted  raiidle 
in  hi*  hand,  about  ten  or  clereu  oV'Inck  at 
sight,  belbr  the  house  was  burnt,  wliirh  he 
denred,  and  being  subjected  to  lortor  and 
having  endured  the  violeoct  iliereof,  and  tber- 
aAer  peraewed  for  the  same  crynMatthe  in- 
■tanee  of  sir  Thoni&i  Hvpo  his  inujestic's  nd- 
TocBtc,  and  the  said  dL-K:nce  that  lie  was  sub- 
jected, and  liailc  cndun'il  the  extrriDitlc  and 
violeuci;  ti  turtor  bang  tlii^n  (dead,  aliw  the 
Idng'it  adTorat  ilid  iirgf  {].•■  >amc  iirounds 
BOwe  insisted  on  by  my  loii!  udrorat,  and  wer 
BMwt  percmptorlie  urgLiI  and  prestto  proceed 
iipon  pietrace  of  a  iieue  pniliation,  filter  die 
case  hade  long  dept  •■".  t'toin  August  till  No- 
Kinber  and  from  >>'  •!  to  February,  and  the 
ki.t>isrd  with  the  Miid  defmce 
coiicemc  the  wholt  pnints  and 
artumMances  lylwlled,  but  only  a  |iuinl  buving 
iiw  attcngencic  with  tl>e  crynic  intdl.  The 
astioes  Mter  they  hade  ruiriiuatcd  and  looi; 
NwidHad,  thiy  naithw  did  cvr  couM  icpcU 

voux. 


priric  cmincL 
slbeh  it  did  n< 


iDnaB 
irnroba- 
adduced 


the  Slid  delence,  snd'ceitaiolie  tbe  ci 
in  Are  stronger  termcs,  tbe  pamiall  being  sub- 
jected to  tortor  upon  the  forasall  oryniefaod  aU 
the  slcpa  gndalwiw  and  cireuowtancea  relalinv 
thereto,  aod  in  the  fotsaid  caia  the  uai 
being  Bulyecied  upon  a  ipeciall  point  arpr 
lion,  vix,  one  Uomingo,  who  was 
against  him,  whema  here  ther  was  no  apeciall 
cnppio  of  any  iwnicular  evidencea  or  pre- 
sumntiona  adduced  or  cvliibil  to  tbe  pannall, 
but  lie  indetinillie  auhjected  and  intertiigat  aa 
to  the  cryme.  Ajid  as  to  that  pretcuiB  that 
the  paunajl  before  he  was  lortored  hade  coa- 
feat  the  cryme,  at  to  himself,  and  waa  only 
toriored  aa  to  his  wxonipticca  and  M^er  jwiiils 
not  nowe  insisted  on.  It  is  anawered  it  doee 
not  at  all  eleid  the  defence,  hut  resolru*  in  a 
ileuyall  thereof;  tliat  thi:  pannall  waa  not  aub- 
jcctrd  t<)  lortor  for  the  cn'inea  and  Ian*  lybetl- 
td,  »hidi  it  is  offered  to  be  proven  he  wai,  and 
heiii;.'  iiLuTPn  iiijiiatice  he  ooffht  to  be  aHolyied,  . 
and  as  then  is  no  auch  urelendil  conlesNOB 
pr'idui'Lil  In  wrilt  under  Uie  panuall's  band, 
which  tbo  it  were  it  in  lawe  no  sulEcieul  pro- 
bation, at  bdn^  but  enrajndii;iall,  aod  caiinol 
be  made  lue  ot  aa  a  itMan  of  probation  before 
tbe  inquest,  being  conlnir  to  Ibe  act  uf  parlia- 

lent,  so  though  ther  wer  a  confcMiun  io  writt, 
llie  paitie  bade  been  aubjected  to  the  tortor 

[I'lu  the  crime  (which  ii  imposaibk-  to  beliars 
that  ever  hia  Uajeatita  Adiocale  ntbcr  did  «r 
~  itdiufler)  the  fstreniilie  and  violence  of  tba 
nrdidin  lawe  and  upon  the  groands  iinad 
take  off  and  pnrge  all  manner  of  prolattoa  for 

It  neither  ia  nor  cane  be  suttaincd,  widi- 
out  ibe  endangering  of  all  iDeni  livea  that  tb« 
depoBtiona  of  witneawa  cane  be  made  uee  of  t» 
prove  pretendit  canfcMoa*  whereujion  to  il- 
ierre  pannalls  guiltirnes,  the  conletaiuna  IbeB' 
'  not  being  extant,  lyke  aa  when  the  pa^ 
aa  desyred  to  auL»crybe  n  paper  anlain- 
ing  liit  confession,  he  SMidullie  refiisod  tha 
so  that  tbe  said  pntendit  eoaleanMi 
ever  be  obtrudit  nor  made  uae  of. 
Majttty't  Adrceat,  to  lettdic  world  iee 
tbe  gentle  government  they  are  under  in  thia 
Icing's  reigne,  declares  that  he  will  not  inaiit 
upon  thefcnnerpMntiD  its  latitnde,  though  be 
reaerret  it  still  to  his  majestic  to  make  use  of, 
when  it  shall  be  necessar.  But  at  present  ha 
declares  (off  consent)  that  it  shall  be  releraut 
for  the  nannall  tu  prove  that  lie  was  tortored 
upon  this  verie  point  by  command  of  the  privy 
umncill,  and  that  this  point  of  bin  lieiiig  at 
Botliwcl bridge,  was  one  of  th<r«-  points  iipoa 
which  he  uiig  advertised,  that  lis  was  to  ha 
siibjccteil  to  the  turtor  and  for  refusing  wherof 
any  of  itic  stronks  of  torture  was  giren  him. 
And  for  rerifieiiig  of  the  contrair  pmlnces  the 
CoiniRisMOn  of  fVivie  Conncill  itself,  beferlue 
nhereol'lic  was  tortured,  of  the  wliillc  the  tcnot 
follow.,: 

■  EdinbUrirh  tlic  se\tant  day  of  November 
'  16811.  The  lords  of  hi*'  majesiies  priiic  eoun- 
<  dll  having  by  atvarai  clou  te«iiniKii«i  feud 
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'  that  they  hwe  »rtie  gooA  icuon  to  Me\n 

*  tlial  thwB  ic  n  liTiiidple  rf  touflhuing  Ui« 

*  m^jctlic,  iih)  diOMUDder  him  for  doeiug  hia 
'  mqMtin  icrTiee,  and  ■  riewen  ofiubrertiDtr 

*  the  g^TCTDDHnl,  bolh  of  cnurrh  nnd  tMr, 
'  intertuned  uil  euyri  oo  hy  the  PhuiiLttcki, 
'  ixA  puticulaHy  by  Mr.  DoobIiICii^'II-.'^'''' 

*  RcA«rt  Mnniuliair  and  othen  thrr  L-ontpticet, 

*  and  lliit  John  Spnnill  and  Itoberl  IlamilLnn 
'  haTe  hria  in   acccnuii'ti  liiercto.     They  or- 

*  daine  the  laid  John  Spread  ani)  Robert  Ila- 
<  millini,  Dowe  priwnera,  to  be  subjected  to  tlie 
'  tOTtuTc  upon  snch   intension  a»  rrlate  in 

■  these  three  points,  tu  nbich  ih^y  liave  good 

*  rcuon  to  beliere  they  cane  ^ve  mui-h  li[;ht 
»  and   ilUroFery,    fini,   hy   »Kat   n-awn  and 

*  meunes  ihicninrthering  principle  is  tauctit  and 

*  carywl  on,  who  wer  acreswirie  In  the  con- 
'  triiani'e  of  tnurthnin![,  aud  »ho  wer  ta  be 
'  iDui'ifaeTed,aDdalM>a8  tolliektnlKt.  Andrvwa 

*  mnnlKr. 

"  Sdo.  If  tbeiv  was  any  ncwe  r^llion  in- 

*  Icndil,  by  whalmeaumilWB^  tohreoryolun, 

*  and  who  was  to  brini;  home  ihc  armes,  or  if 
'  any  he  alrewSw  brou^I,  or  to  be  brought,  and 

■  by  whom,  or  who  wer  the  contrivers  and 

■  nrnmoten  of  the  late  rebelUoa  at  Botfawe- 

•  3to.  Who  wer  tber  convswmdent*  abroad 

*  and  at  home,  pait'ltc  at  l^naoa  or  else  wher, 

*  and  what  they  knowe  of  briogioEr   linme  or 

*  diipenein^  wlitiuui  booki  or  pamphlet*,  and 
'  fuch  i>articuhiT  intera^tora  as  relate  to  tliete 
*^ierall: — and   the  aaids  tordt  doc   hereby 

*  give  lull  power  and  cotnniisuon  to  the  earlei 


'  Hrcister.  Advocat,  JuMice  Clerk,  Gencralt 
'  DaTzell,  CollntouD  and  lladdo,  to  eall  tlie  saids 

*  John  Hpreull  and  Knhcrt  Hamilton,  and  to  e.t- 

*  amine  (liem  in  the  torture  upon  the  intcra- 
'  g^atorv  tbmtds,    and    aucb  other  particular 

*  particular  iDterogatoreaatliev  shall  iWkpcr- 
■  tiDcnt  rehling  10  tlie  fanuiih  ^eriLn-all  heads, 
*■  and  lo  rtportio  the  coancil.     Kxiract  by  me. 

*  Sii  lubt.ribitur.  W.  Pitebson.' 

Sir  Cturge  Zftckhart,  fur  the  pannall  du- 
plyea,  that  the  pretcnu: iuiisted on ui thcrtplye 
n  UMMt  irrdecaDl,  and  thiT  if  no  nn:ei£itte  that 
the  pounal  should  oflerln  proveaiiy  suehiuali* 
flcatiaoii,thathewasinlenit;at  aslolhe  tryincs, 
libelled  b^  the  aullioritio  uf  the  lords  of  priric 
couiHnll,  itb^ngenllicient  that  licnaslonDrcd 


■nd  inierrogai  a*  to  the  cr; 
the  pannall  was  doI  in  ihe'ieoki  ui  cxaiiime  ur  1 
consider  nlmiD[errogatbim,lberbein)fnothiD!r 
more  onlinary  Iben  that  either  the  president  of* 
dkecouncill  nr  any  other  couocelor  present,  will 
iDtcrrut^l,aiid  no  lawe  ever  rcqiiyrcd  more  then 
that  the  pniinnll  luig  lie  facto  intem^at  upon 
the  cryiDPS  linue  lybelled,  as  (he  putmall  wai, 
and  which  is  uDert^  to  be  proven,  and  it  iier 
•n  rhargR  the  commilie  with  the  danger  i>l'  un- 
jtMaaUarbitTarieBUliUagaUproQedar,  tosulTiT 


n.  lS9l.—Proefettit^i  ^tbul  [7T8 
or  allow  the  pannal  to  be  iulniogit  upon  anj 
point  thsl  wa*  not  warrmntaUe,  wbmaa  tM 
iiannallwasnalunlyintermgatiipoDthccrymcs 
iybclled,  but  also  the  mmen  wer  marked  and 
(ftawn  up  as  his  pretendit  mufewaon,  and  Ifae 
aamen  olrnvd  to  jiiin  whti-h  he  refined ;  aod 
the  pnnnall's  procurators  cippone  the  counrill'a 
conun'Ksion,  which  conlaint-i  not  only  the  pw- 
ticuUr  iiitrrro^lnn;,  but  also  a  genenll,  aod 
orduins  him  to  be  examined  not  only  a*  to  nwr- 
licnlar  inlerroraton,  but  also  as  to  what  raWM 
tu  thi:  generail. 

Till  Intchijocutob. 

The  LardsJuKliccCit4icraII,  Juatim  CMe» 
and  (  ouiiiiiiisinneni  of  Jusliciarie,  bating  c«n- 
sidenil  Ihe  diUay  aud  dt^ute,  tbey  tinil  th* 
diltav  releranl,  and  reinitlslhe  soma  to  lb* 
kiiowliHlt;e  of  the  amice,  anil  r^iwlla  the  M- 
fi'iice  I'uundit  uuon  the  turtor,  in  respect  tha 
commission  of  the  pririe  couuctll  did  not  war- 
rand  the  pBtinoll  tu  liavr  been  putt  to  the  ques- 
tion upon  any  of  the  cryraea  mentioned  iii  the 
diltay. 

Tlie  lords  cuiilinue  this  action  and  cause  till 
Muuday  next,  and  ordaine  the  wKncsscs  wkI 
asMxun  In  attend,  ilk  pcnoa  under  the  pain  of 
twu  hundred  merki. 


Cuitia  Ji,-sTinAni.c,  H.  D.  N.  Regis  tenta  la 
Prtetoriu  llurgi  de  Edinburgb,  decim* 
tertio  die  Mensit  Junii  lOitl,  per  honoca- 
biles  viros  WiUelmutn  Comitan  dc 
Queensbcrric,  Juitieiarium  Geueraten), 
Hitchardum  Maiiland,  de  Duddop,  Juati- 
eisric  Clericiini,  RnLerfum  Dnmioam  da 
Nnirn,  Dominoi  Jacobum  FoulisdeCoI- 
lingtoun,  Daridein  Balfour  de  Farr«t, 
Davjdem  Falconer  dc  Newtoun,  et  Ito- 
(fei-um  Ho5«  dc  IlarcarsB,  Coramia- 
KJoaariosJusUcinniedicti  H.  D.  N.  Regis. 
Curia  legitime  afiinnata. 


ludyteil  aud  accuseil  fur  ihe  crymes  of  trca< 
son  and  rebelliou  uientioncd  in  the  dittay. 
Prrttvcr. — lli«  majesty'^  Advocate. 
Procurofurj. —  Ut  amie, 

Mr.  Waller  Fruiglc,  advocate,  as  PiDcuiator 
for  John  Hpreull,  the  [lannalt,  atteadgea  tliat  it 
is  liumblie  conrenv^d,  that  notwitnstandiDK 
of  the  Interloqutnr  aiid  CoimDiBsion  produced, 
the  delence  ought  tn  be  sustained,  and  the  pan- 
nail  lakes  instruincnts  niion  production  of  the 
commission,  and  contendit,  that  albeit  tlier  bade 
bein  such  a  conimisaion  grunted  ;  the  coBi- 
ntiltcG  hftde  thereby  anc  ckar  and  endent 
power  to  intemgat  the  pannal]  ii)Mm  tbs 
crynies  lylidkd.  In  suae  liire,  as  by  the  bb- 
cnad  gpncrall  interrngiBtnr,  the  commitlie  m 
eipre&dliu  impDwercd  to  inleirogat  tlie  paiiiieiC 
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IB  thcMwordi,  vis.    Bj  wbom,  kod  vhft  fon 
tha  oMririven  ud  proHMten  of  the  bte  »• 


I  that  tbey 


iWeofthey  anexprcMlieiinpowered,  to  exft- 
nine  him  w  the  tartar,  npao  die  fareHids  in- 
twngalera,  ud  ndi  odier  ptcticukr  inter- 
WgAw  M  ther  ilnll  think  pettibent  lelatinff 
to  the  ftr—idi  Keaerail  beada,  irom  fthUJi 
it  appem  tMot  evideotlie,  tlwt  tbe 

iBOn  M  or ' ■* ' 

airttlii 

*™>ridKe,  or  «  oonlriw,  or  praoHMer  of  the 

nid  RrtdliOD,  that  being  a  moil  pertiiieiit  in- 

tMogBloT,  and  rdatiog  lo  tbe  Toresaid  geoerall, 

and  the  pannall  anlwamn,  that  he  wu  ac- 

cerdio^  ititangat  therenpon,  aDdoffen  to 

pn>TCit 

Hr.  Z)«vM  ITm-a  fkiitt  adds,  That  by  the 
^U  enumimun,  the  commiltie  were  ^poynt- 
«4  ode  jndgea  of  the  pertincnde  of  the  other 
inlaranton,  to  be  ^ropoied  to  the  paunall, 
■nd  ue  Mid  comnuttte  havine  iailged  the 
Ninen  fhrtineni  and  propounded  tlie  sainc, 
udbe  kaThig  an>weretl  in  the  tortortheraaent, 
and  denyed  tbe  samen,  bin  dcnyall  inoHt  ab- 
.Mtn  hiOt  and  the  comniittie  sre  only  ansirer- 
aUe  for  propounilinK  thereof,  iu  caae  it  ahall 
he  toynd  to  hare  baa  ene  interrogatnr,  not 
alhHVMl  by  the  cominiMOD,  tthich  is  impoa- 
■ibbitcaDhe. 

Bit  Majaliei  A^votate  offtom  the  iDteik- 
^MtoT)  end  comoiinon  vhicfa  bear*  no  power 
to  eomiDe  bim  opon  bia  own  tieing  ther.  And 
m  Ibitification  ot  the  coniTaisaion  offen  po- 
M^^ie  to  prove.  That  it  vaa  expreaalie  argued 
and  coDclodit  in  coancill  (in  cuntemplation  of 
thk  debate]  that  be  ahould  net  be  uUerogat 
mon  hi*  own  nccesaiou  to  Bolhwelbrj^,  and 
tut,  tbe  ffrat  thing  waa  iloue  in  the  commiltie, 
wna  agaioe  to  conclude  be  uaanimoua  consent 
liMtheabaaUnot  be  intetrogat,  upon  biaonn 
being  in  the  Tebellion  umplUiler,  which  ia  now 
the  only  thing  iniisted  on,  and  Ihia  intirnat  to 
him  (noitie  acvcrall  tymea,  ao  that  tho  ther 


Sr  Otarge  Lorkkart  capons  tbe  ci 
wbveapoB  the  pannall  doea  again,  and  again, 
bke  inatwmenta  and  proteats,  it  may  lye  and 
mnuBe  in  tlw  clerk's  bands :  and  commission* 
vAvopon  to  bye  and  important  effects  hare 
Mlnved  as  tbe  toitor  of  a  persnn,  ougbt  not  to 
he  stf^e^,  *  ex  post  facto,' to  gbiises  end  inler- 
fielaliniii  the  coumisaion  b«og  as  clear  as 
eBinbi^  tlwtit  conttineaagenerall  warrant  b 
&a  wdtdi  rfioirementioncd :  and  as  for  tbew 
fntaMWi  that  the  contrairwaa  maheda&d 
IWiiIimIII.  in  prir ie  councill,  and  in  tbe  com- 
niltoe,  anduitiniatfarthepannallithealleadg- 
floeaia  iiow^b  relevant  because  whatever  wu 
tfMled  ar  wtgaefi  in  inirie  councill,  in  law, 

*  tantam  oaditnr  ex  jndice  quantum  appaiei 

*  Qt  nclMi'  »^  the  commission  being  onder 
dwdvk«r|ri()aflaiiwaU'sband,  iteanogtbe 


L 


taken  away  nor  rcdoi^ed  by  any  probation  of 
wbatwaa  argued,  debated,  orrerbaltie  condudit 
in  Goundll,  and  the  same  answer  is  repeitcd 
to  tbe  argueiDg  and  debateing  in  the  cow- 
roittie  and  iatimation  made  to  the  panaall,  be- . 
cause  the  oommission  of  its  own  nature  bearing 
a  general  clause,  the  committiu  might  srgua 
and  intimat  and  '  ex  port  facto'  alter  tlier  01 ' 
oioa,  and  interrogsl,  s^  it  is  ane 
demonstration,  that  the  commiu 
was  so  b  respect  it  is  positivelie  offered  1< 
proren  that  the  pannall  was  subjected  to  lorbir, 
upon  tbe  giomid  ibal  he  refilled  to  SKne  the 
oonfeasion,  aa  it  was  drawn  upend  o&redto 
him,  and  diet  the  confession  iniicb  was  oflbed 
did  bear,  amonni  other  articles,  ane  answer  oa  . 
alleadged,  made  be  the  peond  to  the  inierofp- 
lor,  tMdiiog  his  own  acceanon  totbe  rdwUiOD, 
and  certainlie  it  passes  all  nsturall  understand- 
ing if  this  doe  not  erinee  dial  the  'pannall  was 
interrogat  tutching  his  accesaion,  and  that  die 
commitlie  ^prored  the  same,  and  that  it 
was  drawen  up  aa  an  article  b  his  alleadged 
confeaaioa,  so  that  tfae'defience  upon  tbe  lortor, 
ueitberis  nor  can  beeloditupon  pntenceot' 


Tbe  Lords  Justice  Genenll,  Jnatice  Cleric 
and  Commissioners  of  Justidarie,  baring  coq~ 
aiilered  this  with  the  former  debate,  Ibev  find 
no  newe  malter  alleadgtd  for  the  panucll,  and 
tbertbr  adhcra  lo  ther  lorioer  inlerloquitor,  and . 
remilta  the  dittay  to  the  knowledge  of  llie  aa> 
ayse  as  formerlie. 


John  Trotltf,  mcrcbant. 
John  Brown,  merebant. 
Jamee  Nicolson,  mercbauL 
Joba  H'nia,  armourer. 
William  Banualyne,  wreilcr. 
Fiancia  Brown,  rintiner, 
John  Lawe,  gotdsmitb. 
Charles  Robertaon,  rmtiuer, 
Dand  Lindesay,  late  baiyie. 
William  Lauder,  turner. 
Alexander  Beid,  goldsmith. 


DaridH 

William  Steinson,  late  belyie. 

Alexander  Abercnimbie,  TUtiDd. 

The  Assyse  lawfuUie  iwmne ;  no  objection  in 
the  contiair : 

Sobtrt  FergMtoa  of  Letterpine  conressee  he 
was  in  armea  with  the  rebdls  at  Bolbwel'bridge 
in  June  1G70,  and  acjuiowledges  (bst  it  nas  • 
rebellion,  and  comea  b  the  Lbg's  will  snd 
thiowea  himaelf  on  hiamerde,  and  b^apar- 


*  Concerning  this  bcmd,  Wodrow,  after  re- 
lating the  remorai  to  Edioburefa  of  tbe  pri- 
soucn  taken  at  and  after  the  afhir  at  Bothwel, 


..  .  ^ e  thus  lodged  i 

the  Oiay&ian  cbflrcb-yard,  the  council  m( 
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against  the  king  nor  hi*  aiillio- 
nruouDond  mmT  i«  content  to  i%- 


rrw 


iTse  ID  armn 
rilie,  and  liaii 
DOimor  kia  estate  in  the  kifag's  faruuni, 

Sic  tu/ucriUtur,         R.  Feroubok. 

His  Uiyeaties  Advocate  for  Probatione  against 
Julko  Mipreull  adduced, 

John  £«yiv^,Chinirgpon,  in  Hamiltonn,  agtnl 
tventie  set  en  years,  |Hiiyed  ol'  parciall  coiinril), 

Mvcral  times  while  the  duke  of  Monmouth 
was  in  the  ciiy,  and  then  moderate  measuras 
were  pursued.  After  several  meetings,  it  was 
agrevd  upon,  that  a  bond  should  be  utTerrd  to 


solemnKe  sworne,  and  csainiMd,  ^epMfliy  thai 
in  the  month  ot' June  1679,  the  panoaH  acnt  fhr 
the  depenent  to  the  house  ef  ew  Dsvid  Mar- 
shall  in  Hamilion,  about  Attiag of  noeoiiipl»he« 
tviixt  them,  the  pannatt,  John  Spreoll,  and  the 
deponent,  having  trysted  tomeit  at  Hanilloan^ 
about  that  tynie  betbr  he  went  to  Irdaadftir 
clearing  thereof';  that  ther  being ■nsae  ooaffe^ 
sion  in  the  acoooipts  be  rsaaon  ef  some  pnj* 


■^■ta 


all  Uie  prisoners  in  the  church-yard,  unon  the 
signing  of  which  they  were  to  be  set  at  liberty. 
Yet  I  tind  it  notice«l,  that  agooil  many  of  thtffn 


had  not  the  offer  of  it  at  first,  the  nnanagers 
resolving  that  some  hundrrds  of  them  sboukl 
be  iwQt  to  the  plautalioos,  an  tlie}'  gave  out,  to 
■atisly  the  king  in  thii^  matter.  But  1  hare 
reasuii  to  ihiuk  lli<-  king  wouM  have  bei4i  very 
easy  in  this ;  and  the  reserve  was  rather  lu 
iatufy  thiriuselvet,  and  the  cruel  disposition 
of  too  many  of  the  clergy.  We  have  seen 
that  t^ln^|K)rtatiun  was  tirei  proposed  by  the 
council 

"  What  T  meet  Miili  in  the  Council  Register 
asto  tliif  l>ond,  Is,  July  4,  before  the  diike  went 
off:  *•  The  k>rds  of  liis  majesty  *8  nrivy  council, 

*  in  obcHlience  to  his  nisjesty's  lettir,  of  the 

*  date  June  29,  finsertetl  liclore  App.  N^Sl^, 

*  ordain  such  of  the  prisoners  as  were  taken  in 

*  the  ix'bvllion,  (cxce])t  the  ministers,  heritors 

*  and  rintiflcaders,  who  arc  -to  be  prosecuted  by 

*  the  justices  and  otliera,  to  be  Sfnt  to  the  plan- 

*  t:itiuns,  to  tlie  number  of  three  or  four  hun- 

*  drcd,  coufunu  tn  the  list  brought  in  by  the 

*  ciMinnittiv,  :i:id  to  hv  n;iprovMi  by  the  omm- 

*  cil)  to  be  sPt  at  lllici-ty  u|M)n  their  enacting 

*  thcniseUes,  not  to  takeanns  against  his  ma- 

*  jesty  or  his  authoriiy  ;  anO  ap|»oint  the  clerks  j 

*  oriftiincil  lO  see  tlie  said  pns«)ners enact  tliem*  ; 

*  schi's,  and  to  iiitiiii:iti'  t » them,  tluit  if  tiny,    the  conlrary  have  been  already  given.    The 

*  or  an}  of  th(  ni  khiiil  liereutttr  be  in  Anns  ui  \  most  part  of  them  were  toasetl  and 


offered  to  the  prisoners  at  fidmbargh,  w«s  i» 
the  same  purpoa«> ;  but  a  tittle  ndi|»wi  tolhair 
cirruinstanees,  and  foMews : 

*  i  being  apprelteoded  for  Mmg  at 

*  the  hrte  rcbHUon  ;  and  whercaa  the  kmb  of 

*  his  majesty *s  privy  council,  in  purattance  of 
*'  hiii iw^iesty^s command,  have  ordauwdmelo ho 

*  set  at  liberty,  I  enacting  myseli  to  the  eflect 
'  underwritten:  theri'lere  I  bind, obiigeyantf op- 

*  act  myself  in  the  books  of  the  pn\y  cuoncil, 

*  that  hereat\er  I  sliall  nut  take  up  arms,  with- 

*  out  or  against  his  majesty,  or  bis  aiithoiity. 

*  As  witness  my  hand,  &c.' 
**  The  exact  numbers  of  such  uho  took  this 

bond,  and  of  tliose  who  refused  it,  1  cnunol 
pretend  to  give ;  it  is  certain  the  most  part  bj 
far  fell  in  with  it .  and  I  find  it  said,  i\uX  manj 
ot*  these  who  signed  the  bond  did  it  under  the 
thoughts,  that  their  ritting  was  not  agaUmt  hia 
majesty's  authority,  and  consequently  that  it 
did  not  bind  them  up  from  any  such  anpear- 
ance,  when  occasion  offered  again,  i  find 
about  four  hundred  continued  in  the  church- 
yard, as  refusers,  tlmugh,  as  hath  been  hinted, 
many  of  tliem  had  not  the  bond  in  their  offer 
at  first.  The  rest,  it  seems,  either  subscribed 
the  bond,  or  were  silent  when  uotars  signed  it 
lor  them,  which  was  ifckoned  enough  where 
they  could  not  write ;  and  so  they  were  dis- 
missed. 

«<  But  then  as  to  the  peraons  thos  Hberiio  \f 
the  council's  order,  we  must  not  think  thev 
sullerings  were  at  an  end ;  some  ii 


*  fielil-conv(>nticlts,  lUe  persons  so  ttikcii  Khali  I  upon  ilieir  return  to  their  houses,  for  no  other 

*  forft'it  the  l>cnelit  of  his  ni:Me»t\  's  indemnity,    reaHoii  than  their  being  at  Bothwel,  as  likewiso 


*  and  th(»reiipon  to  iliHniiks  tlieni ;  ami  apnoint  ;  their  friends  and  relations  U|ion  their  ■eeouM ; 

*  one  ot  tlie  liailies  of  lildinliurgh  to  attpoa.*       1  yea,  their  nei;^ibours,  and  such  as  dealt  with 

**  Thus  this  iwitter  Htood  as  it  was  Hnit  or-  .  them,  were  distressed  for  converse  aed  com- 
dero<l.  This  hniid  was  extended  and  put  in  '  niUDing  with  them.  They  had  no  peas  givco 
form:  ainl  I  ha^e  sircn  t«vo  copii-^  of  a  bond  them;  and  though  the  cotinril  had  done  with 
presseil  nficr  KoUnvci;  the  one  hath  a  plaiu  them,  tlie  smiy  had  not ;  and  those  made  Ktda 
rclption  to  the  in«i«riit[)ity,  and  I  supp(»se  was  or  no  distioition  betwixt  such  as  bed  broi 
what  WHS  made  use  of  up  and  down  ihe  couu-  taken,  and  were  liberate,  and  those  who  ha# 
try  ;  and  the  other  I  u\k%*  b>  b**  that  which  wnt    not  been  taken. 

oAWnMl  to  the  prisoners.  It  may  not  be  nnht  ''  And  it  dctierves  oar  remark  fhrthor,  thel 
to  insert  them  IhiiIi  here,  tieiH|,'  but  short.  Tlie  both  the  prisoners  now  disraiised,  and  many 
first  runs  tlius:  others  who  had  esca|»ed  from  Bmbwel,  after 

*  i  lK.*in<>f  sativfled  with  his  majesty's    the  first  Inrush  was  over  this  year,  rrtMfed  to 

■Act  of  Indemnity,  datiil  the  27th  of  July    their  houses  and  possessions,  and,  thei«  behif 

*  last,  and  enactini;  m.self  to  thf  ffTect  nntler-  noacnrence  a^nst  tbem^ they  resorted  epeolf 
«  writfeii ;  th.^refore  I  bind,  ohhire,  anil  enact  to  Kirk  and  market,  fain,  and  other  pubhe 
<  myseM;  ihut  I  jihall  not  hereafter  take  up  places  ;  yea,  some  of  them  were  pat  iflio 
«  arms  j*j;.ui\^t  his  mnjesty,  or  his  authfjrity.  public  employmenU,  as  proeoratoie,  fieee^ 
«  As  wime^s  luy  ha?  d,  .V*:.  aud  sheriff-clerks  in  ooorta.    Tfan  oovM  mm 

'« The  other  Bond,  which,  I  suppow,  was    but  make  the  ami  prodeot  tad  ea«tioai» 


TTT] 


made  to  Mm  SpreoHV  wyfT,  be  fsre  John 
SpreuU  tone  moiiey,  and  dtUycd  tbe  fitting  «f 
MOT  aocooBto  till  another  tyme.  Defionefl  tbat 
iBMiiediatlie  he  aawe  John  Spreall  take  bone 
ttid  rvd  away,  and  that  he  hade  huliters  and 
matolls,  and  tbat  be  rode  towards  hit  own 
feouat  at  Glaoffowe.  Depones  tbat  be'twed  to 
aoe  the  paonaJl  oft  tjroes  befOr  tbe  rebeilion, 

£iDg  with  huktere  and  pistoHs.  Depons  that 
sounM  which  benTe  bim  was  within 
Iweatie  pounds  feksotts.  Deponstberwasnoper- 
ion  incompanj  nith  tliem  when  this  past  bat 
themsdfestwo.  I>epons,  that  Diwrid  Marshall  in 
whose  house  he  was,  was  not  out  at  tbe  rebellion. 
Depone  be  does  not  remember  whither  be  sawe 
a  Duil  pflion  behind  bim  or  not.  Depons  diat  tbe 
pannall  hade  said  to  the  deponent,  tbat  be  hade 
eoMe  ittaigbt  from  Ireland,  and  t|iat  be  was 
fusing  for  Gbsgowe.  Beine  interotfat  ifther 
paat  any  diseourse  betwixt  Uie  paiiaU  and  him, 
•aeot  the  rebellion  and  relieils  who  wer  in 
ames  then,  depons  iher  past  nothing  betwixt 
them  thersneot  as  he  remembers ;  depons  that 
this  was  the  ty  me  when  the  rebells  w«r  at  and 
about  Bamiltoun,  and  tbat  the  deponent  was 

tisfied,  that  either  they  were  not  at  Botbwel, 
er,  i£  they  were,  tbe  government  was  folly 
nooadlcd  to  them.  Yet,  in  the  year  168S, 
and  afterwards,  when  tbe  matter  of  reset  and 
converse  was  pushed  as  criminal,  not  only  with 
Mereommuned  pemons  and  fugitives,  bnt  such 
as  were  held  ana  repute  to  have  been  in  the  re- 
bellioB^  though  no  sentence  had  ever  past  upon 
theoi,  BukitudcB  were  brought  to  trouble,  and 
tfery  body  was  open  to  it ;  and  some,  as  we 
laay  hear,  were  condemned  precisely  upon 
ssaet  and  converse; 

*^  Of  these  four  hundrcl  who  remained  in 
ftiainclosure,  rtwas  reckoned  about  a  hundred 
gut  out,  someone  way,  some  another,  without 
any  direct  compliance.  Divers  had  interest 
■lade  lor  them  by  their  friends  among  the 
aounsetters.  Some,  by  cli m bing  over  th e  walls 
af  the  church-yard  with  the  hazard  of  their 
fifes,  and  others  by  changing  their  ckithes  in 
4ia  night  time,  and.  especially  after  their  huts 
vcre  put  up,  got  out  in  womcns  clothes. 

**  A  great  (^1  («f  pams  was  taken  upon  such 
who  remained,  by  those  at  Ediubui>rh,  who 
were  of  opinion  tfce  bond  might  be  subscribed 
without  sin ;  but  very  little  ground  was  gained. 
They  began  now  to  be  inured  to  their  hard- 
•hips,  and,  by  their  mutual  conversation,  they 
ilrengtheaed  and  heightened  one  another's 
■emples  anent  the  bond,  and  their  sftirits  be- 
came more  and  more  sowred  by  tbe  severities 
Ihc}  were  nnder  ;  and  many  turned  pt^reinp- 
t&rj  against  all  terms  with  their  prosecutors. 
The  bond  was  once  and  again  offereil  to  them, 
■aw,  I  believe,  without  exce|>tion,  when  tbe 
cferers  were  pretty  much  assureil  lew  of  them 
would  take  it :  yea,  they  had  frequent  alarms, 
■very  week,  that  the  council  would  put  them 
all  to  death.  But  as  their  troubles  grew,  so 
did  Ibeir  firmness  and  resolotiun. 

*(  While  the  fraoners  conturaethus  at  Edin- 


owrngthepaanallnioffe  moner,  and  tbiawM 
about  eiffht  dayes  before  Botawelbrid^,  and 
depons  uat  bedid  not  see  the  paooall  la  eem* 

Gny  with  any  of  the  rebellff ,  the  tunie  of  the  r»« 
liion.  And  thisis  the  truth  as  he  shall  aasww 
to  God. 

Sic  tu  herikiturf       Jo^  Lang. 

Mr.  Walter  Pringle  objects  i^mst  DaviJ 
Caldwell  that  he  cannot  be  admitted  awitnea 
against  the  pannall,  because  it  is  ofiered  to  ba 
proven,  that  since  tbe  pannall  was  eited  upon 
this  lybell,  he  has  beio  examined  and  deponed 
upon  oath  upon  the  contents  of  the  Iv  bell,  and 
neither  by  the  laws  of  this  nor  any  otfier  natron^ 
cane  any  previous  inquisition  be  taken  in  exa-» 
mining  or  witnesses  against  pannalhf,  after  a 
criminal  persuit  is  raised  and  the  pannall  cited. 

8ir  George  Lockhart  adds,  that  the  objectioa 
is  most  relevant  and  of  most  extra«^rdinary  im- 
portance as  to  the  Hvcs  of  tbe  people,. that  pan- 
nails  efter  they  are  accuseii,  the  witnyss  cannot 
be  adduced  nor  swome  against  them,  but  m 
judgement  and  in  presence  of  the  pannall  and 
inqueist ;  and  the  reason  is  most  evident,  be- 


burgh,  the  managers  tend  directions  through 

the  west  and  south  to  the  persons  underwritten, . 

to  ofler  the  bond  to  such  as  had  been  in  the 

rising,  and  were  not  heritors  or  ministers,  and 

a  power  to  enquire  after  othera     The  |>ersomi 

thus   imfiowered  were,  the  lord  Collingtuna 

for  the  shire  of  Edinburgh,  the  earl  of  \Vin« 

tonn  for  Haddingtoun,  the  earl  of  Linlithgow 

fbr  Linlithgow,  the  marquis  of  MuniroHe  ibr 

Perth,  the  earl  of  lioxburp^  for  Roxburgh,  the 

laird  of  Hayning  fur  Selkirk,  the  earl  of  Cam- 

wath  tcir  Lanerk,  the  earl  of  Queensberry  for 

Dumfries,  the  earl  of  Glencaim  for  Air,  tlia 

earl  of  Wigtoun  for  Dumbartoun,  the  eairl  of 

I  Nitbsdale  for  Kirkcudbright,  sir  William  Mur- 

>  ray  of  Stenhope  for  Peebles,  earl  of  Mar  for 

!  Stirling,  lord  Hoss  for  Reiifrew,  the  eari  of 

,  Hume  for  Berwick.     Those  {icrsons,  in  a  letter 

1  from  the  council,  July  17,  have  the  following 

directions   ami    powers  given    them,    *■  That 

*  whereas  his  majesty,  b}'  his  letter  June  29, 

*  hath  ordered,  &c.  as  above,  the  council  im- 
«  powers  them  to  call  before  tliein  such  who 

*  were  in  the  rebellion,  and  are  not  heritors, 

*  ministers,  or  rin$;leaders,  whtthor  it  be  those 

*  who  were  not  apprehemle'l,  ^ ;  Ueini;'  appro- 

*  bended,  have  escaped,  ni!«l   '  nvu  uut  taken 

<  the  bonit,  and  to  otfer  it  to  tiieui,  and  upon 

*  their  signing  it  to  disinisK  tli<=riii,  certifying 

<  tbeni,  that  if  they  shall  hereai'Vi   be  in  arms, 

*  ur  at  Keld-cotiveutides.  they  snn!l  ]t>rfeit  the 

<  benefit  of  the  kiog't;  indemmr^  ;  tliat,  in  case 

<  of  refnsal  to  si^  the  bond,  their  persons  be 

<  securtd  iii  prison.    Further,  they  are  im- 

*  powered  to  inform  themselves  what  heritors, 
■  ring-leaders,  and  minuiters  within  their  shire, 
«  were  in  the  rebellion,  or  did  conirihiite  to  the 

*  sending  out  of  iiersons  thereunto,  ao<i  to  seize 

*  and  imprison  tiiem,  and  with  all  diligence  re- 

*  port  their  names  to  ^e  council.' " 

S  Wodrow,  79. 
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cause  the  pannall,  *  in  oinui  actu  prejndiciaii' 
that  ct>nccniti  his  IvflT,  is  to  be  confronted  with 
the  witnesses,  and  they  to  be  interogat  upon 
the  mutuall  intero<ratorB  of  the  pannall,  and 
toy  other  pointai  ivliich  uiay  teml  tu  clear  his 
innocence,  and  not  the  \^  itiieyss  prpdeteriiiinMl 
by  depositions  .u|>un  oath  without  the  presence 
•f  the  pannall,  which  in  lawc  hi  prodiiio  testi- 
MMui,  and,  not  to  insist  upon  any  unnecessary 
debate,  this  was  so  founif  and  determined  the 
eight  of  January  167*2,  in  the  cosoof  the  pre- 
■ent  justice  general,  and  the  John^touiis  of 
Earshage,  and  si'^orall  t  vines  sonsy uc,  and  it  is 
ikrder  addil,  tlint  as  this  is  uocoiitnivertod  luwc, 
•0  my  lord  ailiocatin  his  own  treatise  of  Crt- 
niinails  doth  sett  down  the  forsaid  dr-'ision, 
mnd  doth  assert  the  same  not  only  tu  be  his  own 
opinion,  but  ane  uucontraTCi-tcd  principle  to  be 
observed  by  the  justice  court  b  all  tyme  ther* 
ofter. 

His  Majesties  Adxocat  alleadgcs  thatpriK/ifio 
tatimonii  reprobat  by  kwe  is  that  which  is 
uUnmia,  but  not  that  which  is  taken  by  the 
authoritie  of  a  judge,  as  tu  which  ther  cane  be 
no  prejudice  to  the  pannall  nor  presumption  of 
Iraud,  malice,  or  designi ,  and  it  is  necessary 
in  many  cases,  esi)eciallte  in  that  of  rebellion, 
the  horror  and  avt-rsiou  wheruf  lies  allowed 
many  things  to  be  done,  which  are  not  other- 
way  us  aliowrd,  as  that  socii  cnwiniSf  and  other 
persons  exceptionable  may  be  rcceaved,  and  the 
particular  reason  why  it  is  nece^'sar  is  to  the 
end  that  it  may  be  known  what  witneysses  are 
to  be  secured,  who  otherwuyes  would  not  come. 
Lykeas  eftc-r  solcumc:  debate  this  was  exprcss- 
Le  repelled  in  March  last  in  the  terie  case  of 
tiiis  leMlion,  and  boinpf  fullie  delNite  in  coun- 
oill,  the  j'.i'lici  s  tluMuseUcs  ucr  commandit  to 
examine  und  did  uccordin^lic  examine,  and  as 
ther  is  no  hazard  upon  the  one  syd,  so  ther 
might  be  givat  liuzard  tu  the  coiuniooueahh 
niMiu  the  other,  siucc  this  tendit  v«  ric  much  to 
clear  what  is  the  true  probation,  i'or  cauo  tlicr 
be  any  danger  in  reccavincf  tUcni  upon  oath 
whatever  may  be  othcrways,  lor  if  they  be  ho- 
nest whncvsJi's  they  will  depone  nothing  con- 
trail- to  tiuth  being  upon  oath,  and  the  act  of 
pavliamc'Ut  appoynts  that  the  probaiion  that  is 
to  make  agaiitM  tlie  pannall  be  led  in  his  pre- 
sence, and  tlie  advoi-.it  confesses  that  depositions 
taken  upon  oath  without  his  presence  cannot  be 
Kpeited,  nor  should  the  justices  take  notice  of 
them,  and  the  reason  the  act  of  parliament  ap- 
po}Tit5  that  the  witness  should  oe  receaved  in 
the  pannallV  presence,  is  to  the  end  that  the  pan- 
nall may  clear  the  judges  by  farder  iutcfofja- 
tors,  which  that  previous  try  all  does  not  lun- 
der,  not  being  to  oe  fuundit  on,  and  so  efter  the 
lybcll  is  given  ther  cane  no  farder  be  done  be 
way  of  inquisition,  for  farder  burdening  of  the 
pannall,  yet  for  clearing  what  witnesses  are  to 
be  securctl  for  fear  they  abstract  themselves  for 
being  in  the  same  cry  me,  which  is  in  tliis  case, 
they  may  be  exammed,  or  otherwayes  the 
councill  would  be  forced  to  secure  hundrethsof 
witjiei>ses,  which  would  be  most  inconyenient  for 


tho  Hedges,  and  the  advoeat  dcdaraB  he  makes 
no  use  of  any  of  the  pieriou^depoaitions. 

Sir  Gwrge  Lockhari  replycs  that  the  objee- 
tion  made  a^ainest  the  witneyH,  is  in  iisaif 
most  just,  and  foundit  upon  the  solid  and  dear 
gmumls  of  lawe  and  reason,  for  albeit  *  in  jn* 
*•  dicio  inquisitiDnis,*  befor  a  person  be  cited  as 
^ilty  of  a  cryme  ther  is  place  in  order  to  tbn 
mformation  of  the  judge,  or  of  his  maiestiiss 
advocat,  to  take  tr^all  aiul  to  bear  the  decla-' 
ration  of  whneysses  to  this  effect  to  grant  war* 
rand  either  for  the  appreheniling  or  citing  of 
criminal  Is  nrcorilin^  to  tlie  im|)ortanGe  of  tho 
crymc,  vet  ^  iu  judicio  accusationis*,  aud  eficr 
a  iiartielies  gott  his  indytment,  and  is  cited  to 
answer,  ther  cane  be  no  proce«lor  made  in  that 
prftccs,  but  w  here  the  partie  is  present.  And 
It  is  not  of  the  least  weight  that  the  advocat 
declares  that  he  dicsnot  muke  use  of  the  depo* 
sitioos  of  the  witneyss  alreadie  taken  because 
they  alreadie  attained  ane  eflect  prejudiciaU  lo 
the  panuall  which  is  to  hmit  and  predelemuno 
them,  so  that  they  cane  depone  u|ion  no  point 
nor  circumstance' contrair  to  what  they  naVe 
alreailie  deponed  without  hazard  of  being  infa^ 
mous,  and  perjured,  and  tlie  kwes  and  cus« 
tomes  of  all  nations  is  so  tender  as  to  this  poynt^ 
that  witneysses  cannot  be  so  much  as  exa- 
mined, and  ther  dejiositions  taken,  *  ad  futuram 

*  rei  mcmoriam,'  *  and  much  lease  elter  tbo 
intentin^  of  a  criminall  proces,  wherupon  the 
panuall  is  cittd,  and  die  lawe  upon  tlie  same 
coiu^ideration  li-quyres  to  the  end  that  the  wit- 
neyss may  depone  nothing  but  truth,  tbattb^ 
should  lie  examined,  and  depone  in  presence 
of  the  pannall,f  and  confronted  witli  oim  and 

*  *'  Witnesses  are  sometimes  received  *■  in 

*  criminal ibus  ad  futuram  rei  memoriam,'  for 
the  defender,  but  never  for  the  accuser,  and 
that  because*  the  accuser  iiiight  blame  himself 
for  not  pursuing  sooner,  which  is  not  in 
till!  defender's  power,  and  *  tcstibus  non  tes- 

*  timoniis  crc<ljtur,'  whereas  deiiositions,  *•  ad 
*•  futuram  rei  mcmorinni,*  are  only  tcttimonia  : 
And  yet  with  us  the  justices  sometimes  declare 
in  court,  when  they  continue  diets,  that  tliey 
i\  ill  receive  tlie  depositions  of  witnesses  to  ly 
in  ri  tent  is;  but  this  form  is  not  allowable  in 
my  opinion,  except  both  parties  consent,  be- 
cause  oy  act  of  parliament  all  probation  shonld 
be  led  in  presence  of  the  assize."  Mackenae* 
part  2,  tit  21,  sec.  17. 

f  *'•  Witaesses  must  in  our  law  be  received 
in  presence  of  tlie  panuel  and  assize,  and  thai 
the  panners presence  may  overaw  the  deponer, 
and  that  the  assize  may  judge  by  the  depo- 
nent's  countenance,  mtures,  snd  assunnce, 
how  fiir  he  should  be  believed ;  and  advocates 
are  to  be  present,  that  they  may  intenontt 
upon  emergents:  And  this  is  much  justertha^ 
the  laws  of  other  nations  are,  who  albw  net-, 
ther  advocats  nor  party  to  be  preKnt,  whilst 
the  witocsses  depone."  Gomez,  de  Delict  cap» 
1.  num.  65.  And  in  this  also  we  agree  wak 
the  civil  law,  L.  Cuslodeas,  ff.  de  pohl.  jvdi- 
ciis,"    Iklackense,  part  S.  tit  26^  see*  10. 
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Sir  Gtorge  laekhart  take*  inttnunenb  llimt 
it  a  acknowietlKed  thst  ths  nHtnvs  \\u  in  (]i« 
rebdUon  ud  h«i  token  the  boaJ- 


it  U  ane  aWkte  uiTukm  alu^her,  ii 
tent  with  the  act  ofpirliament,  ti>  pretend  thai 
wher  the  10  act  ii.  pari,  kiogf  James  0.  doct  Id 
positiTe  terracs  requyre  that  the  wholl  proce* 
and  probation  should  be  used  befor  the  auyse 
in  preaence  of  the  partie  occoaed  and  bis  pro- 
ennton,  that  the  aud  act  may  be  thua  endit 
•od  rendered  illusorie,  that  the  witnejH  may 
beiwone  and  examined;  thepanoallnotbeiDr 
pretMit  and  the  same  wilneyaa  againe  repeited, 
cAn*  diey  are  coDcludit  by  the  first  examina- 
tion, nhich  is  not  to  int^rprett  the  act  of  par- 
liatncDt,  but  absoluteheto  aubvert  it,*and  the 
krdi  of  justiciary  ore  desyred  to  connder  of 
what  dangeroui  consequence  ibis  wer  to  all 
mena  Urea  and  fortiinB,  and  the  paanall  repeatts 
tbefbrmcrpraciiquEsandtbclawesandcuatomes 
of  natioaa  and  the  opiiuon  of  all  criimnalists  as 
to  thii  point;  And  as  to  the  preteoue  that  the 
contnir  vraa  desydit  in  March  lost,  in  a  peisoit 
against  the  Cledesdale  heritors.    It  if  answered 


le  and  purged  o 


the  pretence  iacTOundlesae,  and  it  is  conhdent- 
*«  aDeadged,  uiat  since  the  fundatiou  of  thii 


t,  th«'  was  nerer  a  wilnes  examined  efter 
vccnntioD  upon  oath,  the  pannall  being  absent, 
and  nrrer  any  adTocat  did  desyre  or  attempt  it, 

'and  it  is  downriffbtcontrair  to  the  act  of  par- 
liament, and  all  that  wu  done  in  tbe  first  case 
waa  only  the  naked  examination  of  the  wit- 

.  neyaa,  not  upon  oath,  and  to  coorince  the  lords 
tlwl  tbia  is  consonant  to  all  the  lawes  in  the 
worid ;  and  that  ther  is  no  exception,  except  in 
tbe  apeciall  case  \>'her  pannalH  ore  contuma- 

'  «»>oalie  absent,  and  doc  not  appear  upon  cita- 
tiDii,  and  eren  in  that  cose  ther  cane  be  no  far- 
mer procedor  made,  not  so  much  as  to  examine 
wMneyasea  to  lye  ia  retentit,  except  in  the  case 
of  iHtpen  rebdiion  and  public  sedition.     And 

'  Am  K  TirtiM  of  a  late  act  of  parliament,  before 
which  the  witnejnacs  could  not  have  been  exa- 
mined *o  nmch  as  in  that  case. 
The  Lods  Juitice  Clerk  and  Commisaioners 


*"  In  the  Trial  ofSpreulfortreason, June  19, 
1S61,  it  was  strenuoi^y  objected  by  sir  Georm 
Lockhut  for  tbe  pannel  tliat  David  Caldwdl 
could  not  be  admitted  a  witness,  baring, 
iincebis  dlation,  t>een  examined  on  oath  res- 
pecting tbe  contents  of  the  Ubel.  The  court 
reodled  the  objection,  '  in  respect  they  do  not 
alfow  his  inajestie's  adroeat  to  adduce  these  de- 

Sisitinns  against  the  pannel  as  ane  pnbalion.* 
nttbe  decisions  of  this  period  ia  trial  forslat* 
crimesarenoautbority."  3  Hume's Comraen- 
lariei,  p.  188,  Note  1. 

The  same  author,  in  another  part  of  hia 
woA,  (toI.  1.  p.  ISO)  thoa  writes  of  tbe  pre< 
riooB  examinations  or  precognitions,  as  they 
are  called  in  tbe  law  of  Scotland.     ■■  The  en- 
.    tire  care  of  conducting  these  enquiries,  haa 
attempt  it,  {  now  devolied  on  the  sherifis,  justices  of  peace, . 
■  -"  and  other  inferior  jodges ;  a  greet  improre- 

ment  certainly  of  our  more  andent  practice^ 
in  which  it  was  mwise  uncommon  (or  a  pre- 
cognition to  be  taken  at  instance  of  Ihe  lordad- 
vocal  or  his  deputies,  before  the  supreme  jadgM 
themselres,  or  some  of  tbeir  number,  who  were 
ofUrwards  to  sit  in  the  trial.  And  indeed, 
Mackenzie,  m  his  Observations  on  the  Statutes, 


reelect  tbey  doe  not  alluwe  hiii  majesties  advo- 
est  U  adduce  these  depositions  against  the 
pannall  aa  ane  probetiou,  and  ordoinca  tbe  wlt- 
a*yM  to  be  teceared. 

9r  OtOTBt  Loekhart  takes  instruments  that 
ft  ta  adDMn^edeed  that  ther  wer  other  deposi- 
tion* taken  of  £e  pannal's  witneysses  without 


haa  taken  notice  of  a  letter  from  the  king  to  the 
court  in  1683,  wherein  he  particulaHy  dhecta 
them  to  observe  this  practice  in  case  uf  treaaon, 
at  any  time  when  that  privy  council  shall  de- 
sire It.  Nay,  sometimes,  the  ei'ideocc  in  tbe 
trial,  waa  nothing  more  than  a  simple  adher- 
ence to  those  previous  testimonies,  nut  uncom- 
monly taken  upon  oath,  which  seem  to  have 
been  produced  and  read  over  to  the  witnesxet, 
in  presence  of  the  same  ,|udffes  who  had  before 
examined  them.  Thus  iti  tbe  trial  of  George 
Graham  and  Elizabeth  Ramaav,  Nor.  11, 
1663,  for  thcfl,  three  witneBses  adhere  to  their 
depositions,  taken  by  tbe  justice-depute  on  tbe 
SOlh  September  preceding,  and  whereof  the 
tenor  is  inserted  in  the  record.  Tbe  evidence 
is  cliiefly  of  the  same  sort,  in  the  trial  of  Hiur 
of  Cnldwall,  and  others.  August  16,  1C6T,  for 
treaaon  ;  as  also  in  that  of  William  Barclay, 

ar.  ir.»—  D_;     ;.  .j.:..^.    ■  .4  .i,        ■  i  i  Nov,  12,  1C68,  for  murder.     A  still  more  sin- 

Il.n4  CWxU,  Ihu  I>.  cmot  b.  ™«.™J  ■£),,*,  „™™i,„i;,  a  pro™.    No,.  11, 


The  Lords  repell  the  objection 
hea  taken  the  bnid  aj>^yntcd  by  his  majesties 
iadeiiiiritie,and  that  It  ism  the  cryme  of  treason 
that  he  ia  cited  to  be  a  witncs. 


*  Ben  also  Mackenzie's  Works,  Vd.  2,  p. 
861. 

t  Aa  to  Socji  CruHinit,  see  Mackenzie,  Part 
S.  ^t.36,  sec.  10,  and  Hume's  Commcntaric*, 
Mp.  IS,  13.  nl  3. pp.  175,  iir. 


ICTPjinthe  ease  ofTuUock,  Martin,  and  othera, 
respect  he  [  accused  of  rape,  '  The  said  day  the  lord  jus- 
tice-general  made  report  to  the  remnant  lord*, 
that  according  to  the  recommendalion  niadn 
be  their  lordships  to  him  upon  the  lOth  instant, 
he  hade  i^amined  parties  and  witnesses  in  the 
affair  abovi^menlioned,  and  found  the  complaint 
altogether  groundlea  and  roalilious.  Tht  lord* 
therefore  deserted,  and  be  Ihrar  presents  desert, 
the  dyet  simpliciter,  and  disrhirp^  all  new 
letters  to  b«  railed,  or  ditUy  to  be  taken  np 
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till!  council,  dcpmi,  he  thynks  Im  Mire  the 
peiiuall  John  Sprcull,  r)'ilin|f  id  arms  half  a 
m}  \e  from  Hamillonn.  iipuu  the  hi^i  way«  oo 
the  Fr^  flov  bff'or  the  Ui'Ute  of  the  rebellii  at 
Boihweil»riilj;i .  sni  ihnt  he  ^awc  siune  men  with 
tlieni,  hi  it  fUie^  iv»t  kiiowr  m  they  wer  n  liclls. 
DeiwHis  he  »a(i  \«ithiii  ihv  breadth  o}  this  hotise 
to  die  panoall  when  he  sawc  him,  awl  that  he 
■awe  some  of  ih*-m  have  arnirs,  and  depons, 
he  nernr  suwi*  JtihnSpn'ull  bef(»r.  1>c|m>ds,  that 
the  |ianuall,  and  these  that  wer  in  company 
with  him,  wer  half  a  my\e  distant  from  tlie 
bodie  uf  tlie  tebells ;    Bcmg'  interogat  if  the 

Cnnall  was  reput  one  of  the  rebells ;  depons, 
does  not  know  e  if  he  was  reput  as  one  of 
them,  bein^  inierrof|[mt  if  John  S|nreull  not  be- 
inff  reput  one  of  the*  rebrlts,  why  he  and  those 
rebel  is  who  wer  with  him  did  nut  apprehend 
liiui  then.  Depons  he  was  not  m  a  capacitie. 
DeiKines  that  he  mett  the  pannall  in  the  high 
way,  and  parted  with  him  at  l^liNlerwell,  half 
a  myle  from  Hamiltuun  in  the  way  towanis 
Kdinbuivh,  which  is  within  half  a  myle  to  the 
place  wher  the  corps  of  ane  of  tlie  rehells, 
who  was  killed  by  his  majesties  Ibrces  lay,  to 
whose  btiriall  the  ilepoucnt  nas  going,  and  de- 
pons, that  ModerweU  was  in  his  road  to  the 
■aid  buriall,  and  depons  he  never  sawe  tlie  pan- 
■all  since,  till  lie  saw  him  in  the  castle  of 
Ediinbtir|rh,  and  depons,  that  he  thinks  tlic 
ptmiaU  m  the  man  he  aawe  tlien,  depons  he 
■poke  to  the  pannall  at  that  tyvae^  about  tlie 
dreiightand  aeepness  of  the  waiter,  and  of 
■0  other  matter,  depons  he  did  nut  knowe  any 
of  the  persons,  who  wer  rydiiig  with  John 
tlpreiill  at  that  Qrme,  except  on  man  whom  he 
■awe  seTerall  tymes  theratUT  riding  throwe 
Hamiltoun  Muir,  with  the  rrbellic,  who  was 
called  on  Russill,  in  the  {tarish  of  Mnnkland, 
and  that  he  sawe  the  same  Uussill  in  comimny 
with  the  rehells  befor ;  and,  this  is  the  truth, 
■a  be  shall  answer  to  God. 

Sic  Subseribiiur,        David  Calduclu 

James  HamilHmn^  in  Hamiltoun,  called 
JVc/)Of,  affod  40  years,  unmarried,  purged  and 
■worne.  D«|ions  he  sawe  John  8preull,  the  |Min- 
Mdl  goeinff  single  alone  thrxtwe  Hamiltoun, 
towards  James  Mortoun,  appothi-eary,  his 
■hope,  with  a  sword  about  him,  and  tJier  was  no 
pcraon  speaking  with  him,  and  this  was  four 
«r  fife  dayes  before  the  defate  at  Bothwel- 
hridge,  and  depons,  that  at  that  ty  me  tlier  wer 
a  great  many  of  the  rehells  within  the  toun  of 
Hamiltoun,  and  that  he  did  not  hear  the  pan- 
nall to  be  reput  on  of  them,  at  that  tynoe,  de- 
Dons  that  the  rebells  wer  goeing  up  and  down 
Hamiltoun,  lyke  a  faire,  nut  he  did  not  hear, 
nor  see  the  pannall  speak  to  any  of  them, 
depones  that  dureiog  all  the  tyme  of  the  rehel- 

•jnunat  the  defenders  for  the  cry mes  above  spe- 
cmei(  in  time  comintr.*  Certainly,  in  e\ery 
point  of  view,  it  is  better,  and  more  suitable, 
that  the  judges,  like  tlie  aasixe,  bhoiiUl  niter  on 
tlie  trial,  without  any  praTJous  Jknowkdge  or 
imprenioQ  of  tbe  '-^  *• 


lioni  he  did  see  wm  useing  or  weariiu^  i 
on  the  streets  of  Hamiltoun,  when  tCe  rebeii 
wer  tber,  but  those  tliat  be  suspected  lo  be  re- 
bells.  Depons  he  has  seen  some  lu-'rwius  at  his 
owiic  house  the  time  of  tlie  rebilUmi,  who 
ha<lc  chidlli  bagH  bchiod  them  ami  sivurds  aboal 
,  ihein,  whum  he  r. moyed  out  of  the  toun  to 
the  foord,  and  who  did  ni>t  convprsc  with  any 
of  the  rebells,  and  this  is  the  truth  as  he  ■biJJ 
answer  to  God. 

Sii-  Subseribiiur,        James  Haxiltoii. 

James  Millar  in  3IiIrohaugh  aged  S5  yean, 
unmarried,  purged  and  swome,  de|i«in8  bt 
sawe  on  who  was  de»ignetl  John  Spieull  ryd* 
ing  on  Hamiltoun  Muir,  in  June  1679,  and 
that  he  was  witliiii  a  verie  little  distance  frun 
hini,  and  that  he  sawe  him  ryding  upon  a  inej 
horse  witli  armtm  up  to  the  reMls ;  and  that 
he  thinks  this  pannall  is  like  him,  and  resen* 
bles  the  man  that  was  designed  to  him  to  be 
John  Spreull,  but  dare  not  positivlie  depobt 
that  this  imnnall  is  that  man  who  was  ao  de- 
signed to  him,  nor  dare  he  depone  povUivelie 
that  it  w  nut ;  he  depons  that  he  never  heard 
that  John  Hpreull  the  pannall,  waa  amongst 
the  rebells  etler  that,  and  this  ia  the  tralh  as 
he  shall  answer  to  God. 

Sic  Subtcribitur.        Jaxbi  Muxar. 

John  Spreull^  wreitter,  in  Glasgowe,  md 
97  years,  tinnwried,  purged  and  ■womev  uc- 
pons.  Tliat  the  deponent  being  with  a  com- 
pany of  the  reb«'lls  about  tweotieor  threttie,  he 
mett  the  |Ninnall  in  a  road  about  half  a  mjle 
eastward  from  the  Haggs,  abant  four  or  fyra 
dayes  befor  the  break  at  Di»thwelbridge,  un 
horseback,  with  another  rydiiig  with  him,  and 
kuowcs  not  whither  tliev  ha<le  amies  or  not,  nor 
what  collur  the  pannaU's  horse  was  ;  depons 
that  he  himself  liade  made  usie  of  two  honei 
the  tyme  of  the  rebellion,  whereof  one  was 
bruwn,  and  another  i^ray ;  depons  be  did  not 
see  the  |iannall,  at  Hamiltoun  mair  nor  Ha- 
miltoun in  company  with  tlie  rebella,  nor  any 
other  place,  to  the  best  of  the  deponent's  me- 
morie,  and  being  inti-rogat,  if  the  pannall  was 
rejiute,  by  sny  of  the  rebells,  or  by  him,  to  be 
one  of  ther  number,  depons  be  eannot  ro- 
member ;  and  bi*ing  interogat,  when  bo  put 
away  the  gray  horbe,  depones  be  thinks  it 
was  some  fewedays  befor  the  broak»aBd  thinki 
it  was  four  or  fiit*  dayes,  but  cannot  be  poa* 
tive;  depones  tliat  the  deponent  himself  nada 
a  iierriwig,  the  collor  of  hu  owne  baire,  and 
ligliter,  and  depones  that  the  pannall,  the  tyne 
forestaid,  that  be  mett  him,  hade  no  perriwigy 
but  his  own  haire ;  and  this  is  the  trutbt  m  be 
shall  answer  to  God. 

Sic  Subscribihir.       Jo.  Snnu* 

John  Aiid^  merchant,  in  Glaaguw,  aced  56 
years,  married,  purged  and  awonie,  tenons. 
That  to  the  best  of  his  knowledge,  on  the  Tues- 
day, befor  the  detiite  at  Bothwe1-lind|pe»  ht 
sawe  John  Spreufl,  the  pann:^ll,  in  coiapa^ 
with  Dlr.  Jolm  Welab  and  a  woub 
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le  within  tbe  depnneat's  uwne  bouse, 
in  GUagofTit,  the  ilepooent  baviDg  lilted  the 
■qeck  and  looked  in,  aai  Uii*  bthe  Iruih,  w  he 
jba)l  answer  to  God. 

SkSubieriiiiHr,  Jo.  ii 

Grorje  Pi 
94  yean,  maried,  purged  and 
lie  Kawe  a  person,  who  wai  desigftied  to'  him 
lobe  Jubn  S|ireuH,  lading  iu  Hamilunin  muir, 
on  a  bay  hone,  with  a  veliet  cape  and  acluack, 
■nd  that  be  was  Tydinir  alone,  but  kooni  not, 
ifit  wai  John  i!<|>reiiK,  the  pinnnll,  or  John 
HpreaH,  Hr.  John  tJpreuH'e  sod,  knooea  not  if 
be  hade  amiBB  or  net,  and  that  he  beard  it  said 
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of  pivbatioii  in  this  process ;  first,  li 
cause  the  jMnoall  being;  able  to  wrcitt,  ther  is 
no  subicnbed  ronfesaiOD  produced   under  hia 
band,  but  on  the  contrair  a  ouppie  of  a  pie- 
Cortener,  in  GHMgowe,  aged    ^T"*"''  '=''"^"'  ^«  *•"""  "V  and  «  «c«- 
■       ■        ^     dcpons      '"""'^  oBered  to  the  pannall,  he  did  imme- 
._'T-  '    diatelie  dicowne,  disdaim  and  reject  tbe  same. 
Sdo.  In  the  case  of  all  judicial!  canfessioui 
Vber  tbe  pannalls  are  not  able  to  wreilt,  it  ia 
the  irrefregable  opinioa  of  lawyers  that  tba 
confession  sbould  be  immediately  drawn  up 
and  aigned  by  tbe  derk  ot'  court,  and  ac- 
„.,«.=  ^■™„r„u.,«,«.u».»c«™,«  ...«u    qui«c«d  (•fcyM.epwujall,  biiiiti.iiwi*u«. 
that  John  Spreull,  the  pannall,  wa.  amoDEsI '.  "«??»'*"«  to  w«t^  that  tbe  lemn  of  pre- 
therebdls,   and  this  is  thTtrulh,  as  he  shall    ?*«<««»«*««<»  "PW'/wlo,  and  etUr  a  long 

..  ^.j  I  inlervalloflyuie,  catiebepruteD  by  thedepo- 

I  silions  of  any  witaeyaseH  of  what  (jualilie,  ra- 

I  pulaUoD  or  ialeKiitie  wbalsotuever;   and  tbe 

of  lawei*  moat  evident,  bccaiue  a  oon- 


Sic  Subicribilur,        Geokqe  Pierb. 

Je&s  Sprtuli,  wreittcr,  in  Gla^owe,   bring  _. ^  ,___., 

re-examined, depoDi,  itwaa  ablackhaU  thai  |  fcsMODbeingof  Micreat importanceaato 
he  hade,  when   he  wa*  with  tbe   rebells,  on  |  lives  aodfortuns,  witueyMesinay  mistab 


Hamiltoun  muir,  and  thai  be  bade  a  black  batt  j  the 
letyme  of (berebellioD. 

Sie  SubieriiilitT,  Jo.  Spuull. 


CharUt  Moaalt,  appotbecary 

___.   maried,  pi"   " ' 

depones  lie  aawe  John  Spreuli,  the  pai 
Kilinarnock,  in  a  cbatnge  house  in  Jui 


Glasgowi 


'e  John  Spreufi,  tbe  pannall, 
I  a  cbatnge  house  in  June  1070, 
and  that  he  said  he  was  newe  rome  from  Ire- 
land, and  he  crarcd  of  the  depMient  ane  ac- 
oompl  he  niis  restinfr  him,  and  that  tbe  other 
John  Sprcull  was  reput   '     '         ■   ■     ■      ■ 

Sie  Subteribilur,  Ch.Howatt. 
Jama  iLirtottn,  appotbecary,  in  Hamiltoun,  \ 
and  aged  30  years,  maried,  purged  and  swome, 
depons,  That  John  Spreuli,  tbe  pannall,  catne 
in  tu  ilie  dHptueat't  siiope,  in  HsmJtoun,  the  I 
tyme  of  tbe  rebolLion,  and  craved  him 
Mt  batle  ui 


.  witneysaes  may  mistake  a«  to 
and  context  and  aense,  ami  the  wa; 
and  laaneruf  exprestioD,  all  which  may  maks 
a  great  diSerence  and  alteration  as  lo  tLe  true 
sense  nod  import  of  such  confesuou,  and  tber 
cannot  be  a  nreparatife  of  more  dangerous 
consequence  then  la  lay  suob  fundations  that 
depoMiona  of  witneyssea  ihmM  be  laken  lo 
mak«  up  pretsodit  cmifeaaiuiiB  cr  patt  /tcto, 
and  efter  ane  interrall  of  tyme. 

.nu.n«u«:«uer  ™  '  15*=  "?^  T**",''^ ''*^"?.'*u'  *^''°**'  S 
ha.a  bein  in  the  w«fP"">"«^  "t^der  the  pannall's  hand,  yet  it 
I  cane  make  no  liuth  as  being  acoflfesBiam  erti*' 
judiciall  and  not  taken  coram  campetinUJHiice 
as  to  tbe  proces,  and.  the  crymes  and  sncb 
extrqjudiciall  coufeaaioas,  even  tho  constf- 
ing  in  wreitliog  and  taken  iaconlinent,  aiv  ilk 
Ian  e  revocaLile  '  et  fidero  non  bcit  in  pntcessu 
'  chmlnali.'  And  wherin  all  lawe  ia  so  dear 
aod  positive  that  it  is  but  reputed  aoe  extrajn- 


and  the  deponent  trysted  '  diciaJlcoofession  tbot^en  a  juificerorn^eft 


0  getl  bis  money ;  depons    ifit 


Iribuaale,  as  way  appear  by 


D  of  llamlitoun  tbe  '  Matbews  (lage  370,  in  that  title  '  de  cuufessione 

-J . ji  his  sbope,  and  that     '  spontanea  per  totum.'     And  by  Julius  C'lanw 

be  look  a  Eilank  bond  from  biro  fur  his  money,     Quest.  24,  and  by  Ibe  authorities  and  practices 

08  he  liade  done  befor ;  and  this  is  the  truth  as    of  criminall  tribunalls  by  him  at  great  length 

he  shall  answer  In  God.  I  rjtcd,  and  the  most  that  ever  such  pretcnlit 

Sie  SabKribitiir,        Ja.  Hvktovn.     |  coat'essions  either  did,  or  muld  operat  is  but 


idicium  ad  lorluram  which  the  pannall  bes 
suffered  and  nndergone,  and  was  subjected  to 
the --   ..    .   _-  ■ ..   .  I     __ 


Dr.   Tkomai  Altlottn,   doctor   of  medicine, 

poi»  b. !...«  «ire  th.  ™«n.    brfor  l»  ...  ,  ,.   ^  „  „.^  o,  .ubKT.b.  th.  »<l  prtmtlit 
him  in  the  pannall,  nor  heard  tlial  be  was  out  .■     -         .    ,  .'i .        ,  .  .     "       ...■• 

at  the  rebellion  befor  he  was  i|uestioned  upon 
the  lybell ;  and  tbia  is  truth  as  he  shall  an- 
swer to  God. 


Sic  Subtcribitur,        THO.ALSTOim; 

His  Majtitie't  Advoemt,  in  fardtr  probation, 
adduced  the  confession  mcntionetl  in  the  dp- 
liate,  alleadged  emmitted  be  the  pannall  in 
presence  of  the  Iwds  uf  privie  conucill. 

Sir  Ge»rge  lockkart,  for  tbe  pannall,  al- 
.kadga.  That  any  preteudit  coDfesaion  wbidi    alleadgsd  to  have  bein  taken 
his  majeslie's  advocat  alleadges  was  emmitted    juris ;'  the  lords  of  bis  tnajesti 
by  tbe  pannall  \n&t  tbe  kn^  of  his  majestie's  I  being  noways  judgw  compett 
VOL.  X,  1      3  £ 


confession,  liykeas  suitable  and  cutisctiucutiall 
to  the  u|iiiuQn  ut'  kwynni  and  the  practise  of 
nations  OS  lo  this  poynl  the  90  act  of  th« 
Snd  pari.  K.  Ja.  6,  does  pusitivelie  aiid  in  ex- 
prease  terms  requyre  that  all  wreits  and  docu< 
uienta  made  use  uf  as  a  meao'  of  probation 
should  be  taken  in  &ce  and  in  presence  of  tbe 
inqueiat,  and  so  does  ai^ipose  that  it  must  be 
taken  by  the  justices  leicKfci^rtifriftHnafcina 
formed  court,  the  inquest  being  swoine  and 
Wberas  this  preteudit  confesuou  is 


ipm 


i  councilt 


1 
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nail  proces  im)  tliccrynic«  ly delicti,  and  to  ir- 
rof^te  and  inAirt  the  co!Mli*;ne  |ninishtnent  of 
t^e  same :  all  ubich  dctV;nocs  the  pnnnnll  pn>- 
poDK  teparatim^  eathcr  of  them  l»eiii^  *  per  se 
*  et  seitanitiiii*  relevant.  And  that  thcr  is  no 
lawe  or  piieccdent  up<m  rertml  wher  ever  the 
like  was  heard  ot'  or  Hustained  tliat  a  pretend  it 
GonfessioD  should  he  made  up  in  a  eriminull 
proees  to  imi)ort  foHuulture  of  a  mau's  Ivff  or 
estate  uiicm  the  pretendit  depositions  of  wit- 
Beyttes  in  respect  whereof,  ^c. 


His  Majfttiet  Advocat  replies,  that  as  to  the 
first,  the  Dot  subscnhiDif  of  toe  confcssion  hy  the 
partie  cannot  prejudi^  the  probation,  since  the 
confession  being  read  to  him  deliberatlie  and 
reiteratlie  it  shall  be  offered  to  be  pi-oven  that 
he  pould  not  disowne  the  confesbion,  which 
bein^  it  is  a^^niEt  lawe  and  reason  that  the 
pannaU's  contumacie  should  be  of  advantasre  to 
nim,  since  that  wer  to  make  one  cry  me  defend 
another,  and  it  is  the  c<»Dstant  custome  of  tlie 
justices  and  assysers,  foundit  upon  excellent 
reason,  to  liiid  confessions  to  be  sufficient  tho 
not  subscribed  by  the  psrtie,  and  thus  Gogar, 
8kein,  iStewart,  <xc. ;  and  all  dyeil  Ufion  con- 
fessions which  they  refuseil  to  S4ibscribc. 

To  the  f2d,  that*tliis  confession  was  wreitten 
and  read  to  the  pannali  fs  incontinente.  And 
it  is  positivelie  offered  to  be  proven  that  the 
pannali  being  ailvertised  of  his  Uan^r  and  all 
the  articles  read  to  him  one  by  one,  he  positive- 
lie  acfluiesced  in  them  all  exceptinf^  only  that 
be  dia  not  say  that  was  a  rebellion,  *  et  ex- 
*  ceptio  firmat  res^lara,'  and  thb  hightens  and 
lessens  not  the  cry  me,  and  that  thcr  v^tr  blanks 
in  it  at  the  end  of  the  lines,  whcru|K>n  by  unlcr 
of  the  councill  that  w  as  scored  tho  most  unne- 
cessary, yet  to  complye  with  him  and  then 
ifpkine  rrad  to  him,  and  then  he  hade  nothing 
to  say. 

To  the  drd.  His  Majesty's  Advocnt  is  un- 
willini^  tostreach  any  debatable  |>oynt,  and  fol- 
lowini<  the  temper  and  example  of  the  king, 
his  uiasler,  that  the  people  may  knuwe  hone 
happre  they  live  under  his  government,  does  not 
debate  that  this  confirssion  tho  taken  injuiUcio 
and  wher  the  )Kinnell  was  advertised  of  his 
hazard,  yet  that  it  is  only  sufficient  being  ad- 
miniculatby,  an:l  joy ncd  with  other  pregnant 
grouuds,  evidences,  aiul  presumptions,  in  which 
conjunction  his  majeiities  advoeat  di  bates,  that 
it  is  one  of  the  strongest  and  vaUdest  probatioufi ; 

for  who  cane  kno\vc  a  man*s  accession,  better  j  couV*  ssion  cmittt-d,  as  said  is,  s>lioubl  not  opeiat 
then  hiraarelf,  and  tho  wreitts  may  be  forged,  I  aj^^aiiiil  l»i;».  being  adminiculut  us  said  U, 
and  witnosses  may  depone  falslie  at^ainst  a  1 
man,  yet  tlie  lawe  lies  concludit  certain  lie  that 
a  man  cane  never  confess  falslie  to  his  owne 


conolusinn,  and  as  it  wer  agninst  all  sense,  that 
a  man's  deliberate  eonfessioii  shonld  not  prore 
against  himself,  sii  the  interest  of  the  pannali  it 
sufficiently  scenrrd  by  being  allowed  a  libertie 
to  cornTt  himself  uher  he  cane  prove  his 
error,  and  why  he  should  varie  from  his  former 
confession,  which  this  pannali  cannot  doe,  and 
if  he  eaiie,  his  majif«tit*s  adiocat  is  content  to 
ailmilt  it  to  hi?*  proliation,  and  that  su<;h  con« 
fessions  arc  valid,  if  otlur  arguiucnts  concurre» 
hentsClarus  §  finale.  Quest.  55.  num.  4to. 
wher  it  is  staled  that  such  a  confession  is  only 
sufficient  *  ad  torturam  nisi  cum  hujuKmodi 
'  confessione  concurraiit  alia  argumenta,*  as  in 
this  case  wlier  it  is  most  clearlie  pmren  by  wit- 
neysses  beyond  all  exception,  that  this  person 
was  actuallie  upon  the  place,  and  convened 
actuatlie  with  the  rebelU,  and  all  that  is  wanting 
is  whither  he  was  ther  animo  deUmqvendi^  and 
what  was  hisdesignc,  which  being  that  of  which 
a  man  himsself  is  the  most  competent  judge, 
his  oi«ne  confession  must  he  therfor  the  moat 
conchidint;:  and  sc»lid  probation,  and  since  it  is 
confest,  as  indeed  it  cannot  be  denied,  that  a 
confession,  even  *  coram  judice  incompeteute^  is 
sufficient  to  subject  a  pannali  to  torture,  it 
most  be  therfor  vcrie  clear  that  such  a  confes- 
sion is  of  itself  a  veric  great  and  strong  proba- 
tion, since  by  our,  nor  by  no  lawe,  a  mane  cane 
be  subjected  to  torture,  but  upon  evident  and 
strong  grounds  and  presumptions.  Nor  did 
this  iwnnall  suffer  the  lortor  upon  this  poynt, 
nor  upon  no  |iart*  of  his' confession,  so  that  liis 
confession  has  not  taken  effect  by  tortor,  bnt  is 
yet  to  take  effect,  and  his  confession  is  therlor 
none  produced,  for  to  convince  that  the  tliiug 
which  he  himself  best  knewe,  and  confest  w;is 
tnie.  To  which  is  joyned  not  only  the  depo- 
sitions of  the  witneywes  alri'sdie  aildiiced,  and 
that  he  cane^ivc  no  reason  of  his  variation,  but 
that  the  said  John  Spreull  is  iiniversallie  known 
to  Ik*  of  these  principles,  that  led  men  to  Hoth- 
wel-bridge,  and  lo  be  the  great  ringleader  ther, 
and  that  he  will  not  yeteaii  it  a  rebellion,  aii<l 
howc  cane  any  man  of  eoinnion  sense,  \*f*u\i 
rea^m  alleadgt^  that  he  who  uislied  so  i%cll  tf> 
that  partie.  trad'ettLring  so  niiir-lt  for  tbom,  was 
so  (ill  with  tltein,  :;{h1  will  not  di!>omie  it  to  the 
hazani  of  his  lyff,  l>cing  infalablic  prov4  n  to 
have  been  up<.Mi  the  place  in  aniies,  and  to  have 
confest  tluit  I.e  lias  ther.  That  confc>*iiou  ta 
mu'\ria  iti  .su::7<6  and  tv  her  ther  isnos!iuilo\te 
why  he  sliouMliuic  emitted  that coofes:: ion,  the 


hurt,  and   therefor,  even  a  confession  taken 

*  <»ram  judice  incompetente*  is  concluding,  ex- 
cept the  confessor  cane  showe  w  bat  induced 
bim  to  erre,  for  which  his  majesties  advocat 
does  cite  Mascard  CcKichis.  35,>,  num.  9.    That 

•  judex  coiii|>etens  poti>st  cogere  confcssum  ad 
'  perseverandum  in  confessi«>ue  coram  judice 
'  incompeteute  facta  nisi  doceat  de  errore  et  de 
^  causa  \ariaiid<'  which  is  a  loost  reasonable 


Sir  CtOi^ie  Lockhart  duplyes,  that  the  pan- 
nalPs  procurators  doe  not  at  all  coiieeave  tnem 
setres  in  the  It  ast  strcatencd  by  the  instances  con-^ 
desccnditon  by  his  majesties  advocat,  of  Gogar, 
Skein,  ami  these  other  traitors,  who  were  jusllie 
condemned,  in  respect  they  doe  nowayes  relate 
to  nor  conceme  the  poynt  in  (piestion,  but  on 
the  contrair  retorts  the  insiances,  in  sna^  fara 
as  in  the  case  of  all  these  pannalls  they  wer 

*  Sic  in  orig. 
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tbtt  being  to  hj[ «  fuiMlatiaD  for  drawing  tb« 
livea  and  r«|iuI«tioai  of  ill  men,  intu  evideat 
hucanl,  tuid  the  paoiuUI'e  proL-uralora  a|ipDn( 
the  aDtboritin  ciicd,  idiI  the  latre  saiil  well 
that '  niii  tol&  \ege  pnspecttk,'  it  ia  hImuH  •  da 
'  «fi  judicare,'  and  the  words  immediately  tbU 
lowing'  the   piece  cited  by  CUriLi,  does  clear 


Hited  judicially  before  tlie  jiMice*,  uid  tbey 
didiepeit  the  wmejudiciftll  confeuionii  in  pre- 
aence  of  the  justices  and  the  ioqueisl,  and  ran« 
"10  the  highest  tranB|>orta  of  fuije  and  treasuD 
in  disownin::  the  kiug's  authoritie,  and  the  aii- 
thorilie  of  all  judicatories  dirired  and  acting'  by 
rtrtue  of  his  raajestiea  authoritie,  and  m  irer 
in  '  criutioe  fraglante'  and  owneins  and  cum- 
mitllng  of  treason  in  the  face  of  the  court,  so 
that  i^at  roller  or  pretence  of  lawe  cane  be 
vrged  from  these  inatauces  to  the  poynt  outre 
in  question. 

9do.  There  is  no  lawyer,  and  the  lords  of 
jnaticiary  are  desyml  to  cast  ther  eyw  upon 
die  lawyers  pnHluced,  if  erer  it  did  enter  inio 
thelhougbtor  imapnatioD  of  any  lawyer,  that 
B  pretendil  confaoiun  of  cry  mes  import  furfaul- 
liire  ot'lylF  and  estate,  not  extant  nor  produced 
under  the  hand  ofajudge.wher  the  partie  can- 
not wreitt  but  offered  to  be  proven  by  the  depo- 
sitions of  wilneysses,  waa  ever  heard  of  or  ens- 
tained,  which  not  only  ihe  generall  principle  of 
■II  lawettai  reprobat,  but  even  the  Jawe  of  this 
kiogdome  even  in  judicio  dvili,  wher  the  im- 
port.ia  notliiijg  else  but  a  pecuniary  interest  for 
jiarties  confessions  being  but  '  nuda  eroistio 
'  rerbenim,'  depositions  of  wilneysses  are  not  ' 
admitted  to  prove  tfaeaame,  even  to  the  vidueof  | 
■ne  hundretli  pounds  Scots,  and  it  is  a  notlor  , 
and  known  case  that  a  preteadit  judicial!  con-. 
tesBion  alleadged,  made  betbr  the  lord*  uf  ses- 
sion, in  thecaseof  Oaebum  and  Buchanan,  tho 
.  jiroduced  under  the  clerks  band,  was  not  sus- 
tained to  be  binding  ui  make  faith  uiJesae  it 
hade  been  aubacribed  by  the  [urtie:  and  ane 
decreit  giveti  by  the  English  Judges  for  the 
lyme,  upon  that  ground  against  Biiclianao, 
was  reduced  tioce,  his  majesties  re^touration, 
by  the  lords  of  session,  as  being  absurd,  irrele- 
vant, and  cuntrair  to  lawe,  and  it  wet  a  strainife 
sireatch  and  consequence  that  if  tbe  depositions 
of  witneysses  cannot  be  admitted  to  prore  a  ' 
oonfession,  even  at  to  the  meanest  civill  effect,  i 
that  they  should  be  allowed,  and  sustained,  in  | 
a  criminal!  proces  or  wibieysaea  heard  lo  de- 
pone, as  to  lUe  tenor  of  parties  confessions  ! 
thereupon  to  make  any  mean  of  probation,  and 
against  which  tbe  act  of  parliiinieni  alwic-  | 
luentioned  is  repelled,  against  which  tlitr  ney-  ' 
ther  is  nor  cane  be  any  thing  answered.  As 
lo  these  pretences  that  extrniudicialt  coufis 
»ians  tbu  taken  '  coram  judice  incompetents'  i 
may  be  adduced  '  in  mudum  adminiculi  nisi 
'  duccatur  de  errore,'  does  not  at  all  conceme 
till' poynt ;  because  it  is  only  true  nher  ■  con- 


iwledged  that  whither  it  be  the  case  of 
juiliciallcoDfessionsoreitrBJudiciall, ifihe  pur-, 
lie  be  able  '  docere  de  ernire'  be  may  retract 
and  be  heard  againsl  the  confession,  but  here 
.the  poynt  debated,  is  that  the  confession  '  de 
'  naturi  su^  reauirit  scripturam,'  and  most  he 
■  reducta  in  scriptis  incuntinenter'  when  a  par- 
'ts  it,  whitber  it  lie  a  judiciall  conteasloii 


is  not 


■'''yKlirian,  which  u  out  in  this  case,  and 
not  tbtt  Hlgact  of  probMioa  by  niloeyi 


ranee  and  oualiAcationa  of  the  other  adminicle* 
iuaisted  on  by  his  majesties  advocate,  they  are 
neither  proper  to  be  debated  nor  anawered  Ane 
loco,  but  only  proper  tu  be  repreaeuted  to  tha 
inqneist,  and  then  shall  be  sufficientHe  tak«i  off, 
answered  and  satisSad. 

nir.  David  T%irii  farder  adds  and  rt^ita 
the  decision  of  this  court  in  the  case  of  Ko- 
bertson,  who  having  uonfisat  the  murder  befbc 
three  conunissioQers  of  justiciary  and  the  king'a 
advoeat,  and  the  confession  beingaiibscribad  by 
Ihe  three  Lord^,  Advocat  and  Clerk,  the  Lonb 
refused  to  sustain  ihe  said  cmitesslon  either  as 
*  plenam'  or  *  semipLeaam  probalionem.'  In 
respect  it  waa  not  taken  by  four  of  the  justice* 
(who  are  only  a  quorum)  ■  pro  tribuitale  la- 

The  Lords  Justice  Generall,  Juitioe  Gleifc, 
and  Coromiasioner*  of  Justiciary  having  con- 
sidered the  debate,  they  refuse  lo  stistaiue  tb* 
confession  (tn  be  proven  by  wimeyaset)  ai  % 
mean  of  probation  either  plenarie  or  adntini- 
culaL  His  in^esties  advocat  deiyrea  tbe  pan- 
nail  should  be  inlert^t  he  tbe  lords  of  jos- 
ticiary  whither  or  not  he  tfaioka  the  being  U 
Uolhwelbridge  a  rcbelliDo. 

The  pannall  anstrera  that  he  conceaTM  be  !■ 
not  obliged  lu  answer,  because  il  is  nut  the 
cry  me  lybclled,and  he  ntay  be  as  Well  interogat 
upon  any  poynt  of  treason.  The  lords  having 
interri^t  the  pannall  if  he  acknowledged  tba 
rvieing  al  Bothwelbridge  to  be  a  rebellion, 
f'lie  pannall  answered  that  il  was  not  a  part  of 
Ihe  crymc  lylirlled,  and  that  his  tuture  lyET 
should  wituea  him  to  be  both  a  good  subject, 
and  gooil  Christian,  ili*  majraties  Adiocat 
clot.-B  the  probation, and  proleKislerane  aasyao 
of  error   against  the  ioqueisl  in    case   they 


Ci^RiA  JtisTicTARic,  S,  D.  N.  Regis  tenia  in 
Pretorio  llurgi  dt  Edinburgh,  dHcinio 
qoario  die  mcnsis  Juiiii  lti8I,per  Nuliilfn) 
el  Fotetitem  Comitem  Giihrliniim  Ciimi- 
tem  de  Qiieensberry,  Jii^tii-iariuru  (ji-ne- 
ralem,  Kileliardum  Muitlaud  di-  Uuildop, 
J  uEticiiirie  Clrruum,  KobtTluni  Doniinuin 
lie  Nairn  Doniinos  Jscubum  Fuujis  de  I'o- 
lintoun,  Davidem  Balfour  do  F»i'ret,(:t  Da- 
videm  b'slconarde  Newtount'ommia^iona- 
rios  Jiisliclaric  diet!  ».  I>.  N.  Itegis. 
Cutia  legitime  atErmata. 
The  petaaos  who  past  ujion  the  assy.sii  <>f 

Robut  Fergtison  of^  Lctlerpiii  rci'.irLc'd  tber 
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The  panuall  mnd  his  procoraton  tikes  nulni  - 
ineuts  upon  the  venHct,  and  craved  the  paaaall 
Johu  ^$pn;ull  may  be  aeU  at  liberty. 

His  majesties  adfocat  produced  aneaet  of 
;  Councill  ordaininf(  him  to  be  detained  in  prisoB, 
I  whereof  the  tenor  followea :  "  £dtfilmr{pli,  the 
tburteint  day  of  Juue,  1681.    The  lords  of 
,  his  majesties  pnvie  councill  doe  hereby  fpve 
ordor  aiid  warrand  to  tlie  justices,  notwith- 
standing of  any  verdict  or  seutaoce  retnrned  or 
to  be  pronounced  by  them  thereupon,  upon  tho 
cruninall  dittay  latlie  pmewed  against  John 
Hpruiill,  to  dHaiue  him  in  prison  untiU   be  b« 
exHoiinetl  upon  s(?verull  (ither  povntii,they  have 
to  lay  to  his  chair<(e.     Extract  by  me. 

•'  Sic  MuUcribitur^       Pi.  McNZEiS." 

The  Lonls  Commissioners  of  Justiciary,  in 
respect  of  the  said  Act  of  Councill,  did  remit 
the  said  John  HprvuU  back  to  prison. 


Tcrdict  in  presence  of  the  saids  lords,  whereof 
the  tenor  ibUowes : 

The  Assyse  all  in  on  voice  finds  Ferguson 
of  Letterpio  to  Ins  guilty  of  rebellioh,  and 
being  at  llotbwelbridv:c  by  his  own  confesiiiou. 

Sic  SubicribUury    Will.  8tcivi!isun,  Chan. 

The  lords  for  severall  CAUvses  moveing  them, 
continued  the  pronouocin^r'of  Doom  and  Sen- 
tence against  the  said  Robert  FcT|j;nson  of 
Lctterpm  till  the  set^nd  Monday  of  Nuvcmber 
nixt. 

The  persons  who  pas^l  upon  the  assyse  of 
John  Hpreull,  returned  thcr  venlict  in  presence 
of  the  saids  lords  whereof  the  tenor  folio wes  : 

*  The  Assy  so,  having  considered  the  Depo- 

*  sitions  of  the  whole  witneys^es,  led  and  ad- 
'  duced  against  John  SpreiHI,  una  roce  finds 

*  nothing  proven  of  the  crymes  contained  in 

*  the  LyMl,  which  may  make  him  guilty. 

*  Su  subscribUur^  Will.  S^fEiviNsoN,  Chan.' 


SlG.  Trial  of  David  Hackstoun,  I^ird  of  Ratbillet^  for  Treason 
and  Sacrilegious  Murder:*  32  Chaulks  II.  a.  d.  1680.  [Now 
first  printed  from  the  Records  of  Justiciary  in  Edinburgh.] 


Curia  Ji'sticiarije,  8.  D.  N.  Regis  tenia  in 
pretorio  burgi  de  Ediubui^h,  SO  die  Julii 
1680,  per  nonorabilis  viros  Gulielmum 
Coniitem  de  Qoeinsberv  Jnsticiarinm  Ge- 
ncralcm,  Uiicharduro  Slaitland  de  Dudup, 
Jn^ciarie  Clericum,  DomincH  Jacobum 
Fonlis  de  Ctilintonn,  Kobertum  Nairn  dc 
Htratburd,  Davidem  Balfour  de  Forret,  Da- 
videm  Falconer  de  Newtoun,  et  Hogerum 
lloge  de  llarcarss. 

Curia  legitime  affirmata. 
Intram 
David  Hackstoun f  of  Katbilet,  Prisoner. 

X  E  arc  indyted  and  accused,  that  wber  not- 
\rithstandin!^  from  the  lawe  of  God,  the  lavve 
of  nations,  and  the  municipall  lawe  of  this 
kingdomc,  and  the  aneadt^iaiicc  of  the  subjects 
thereof,  thcr  lye  great  oblit^tions  and  bonds 
upon  them  and  )  ou,  to  maintainc  and  defend 
the  royall  and  sovereigne  power  and  autboritie 
of  thekini^'s  mtyestie,  and  that  be  the  commou 
la  we,  the  lawe  of  nations  and  acts  of  parliament 
of  this  kingdomc  and  constant  practice  thereof, 
the  rvs<;ini^  of  his  majesties  subjects,  or  any 
DumSer  of  them  joyning  and  assembleing'  toge- 
ther in  armes  without,  and  contrary  to  his  ma- 
jesties royal  aimmand,  warrand,  and  authori- 
tie,  and  tlie  abaiting^,  assisting^,  recepting,  iuter- 
communinfl^,  and  keeping  correspondence  with 
such  rehells,  and  supplieing  of  them  with 
levies  of  men,  horse,  money,  armes,  and  fur- 

*  With  respect  to  the  union  of  heteroj^c- 
neous  Charges  in  one  Dittay,  see  in  this  Col- 
lection the  Caqe  of  Naime  and  C^vy,  a.  d. 
17(55. 


nishingof  them,  with  meat, drink, powder,  ball^ 
or  otiier  munition  bellicall,  arc  mwt  detestaUe^ 
horrid,  hynous,  and  abominable  cryAies  ot  re- 
bellitm,  treason  ami  icMe  mujesiie^  and  are  pn- 
nishable  with  ioHaultour  of  Ivtt*,  lands,  here- 
tages,  and  escheat  of  moveables,  and  be  ibe 
first  act  of  the  18  paHiament  king  James  6tls 
the  estates  of  parliament  faithfuUie  promise 
perpetually  to  obey,  maintainc,  and  defend  the 
prerogative  royal  of  his  sacred  raajestie,  his 
aires,  and  successors,  and  priviledges  of  his 
by  nes  crown,  with  thcr  Uves,  landh,  and  goods, 
and  be  the  5th  act,  1st  session  of  his  maiestie*s 
first  )>ariiament;  it  is  decbred  that  it  shall 
l>c  bye  treason  to  the  subjects  of  this  king- 
dome  or  any  nnmber  of  them,  more  or  lesM, 
upon  any  ground  or  pretext  whatsomever  to 
ryse  or  continue  in  armes,  to  make  peace  or 
'  warr,  or  to  make  any  ti'eaties  or  leagues  with 
foreign  princes,  or  estates,  or  amongst  them- 
selves, without  his  majestie's  special  autbontie 
and  approbation,  first  interpoued  thereto,  and 
ail  his  majesties  leidgcs  are  discharged  upon 
any  pretext  \\  hatsoever,  to  attempt  any  of  thesa 
things,  undtT  the  pain^  of  treason ;  and  be  the 
7  ait,  1  session  of  his  maji*sties  first  parlia- 
ment, the  late  Solerone  League  and  Covenant, 
or  any  other  covenant,  or  public  oath  is  dis- 
charged to  be  taken  be  any  of  hb  maiestie^ 
subjects,  upon  ther  highest  perrill.  And  be  the 
2d  act,  Sd  session  of  his  mi^esties  first  naiVn- 
ment,  it  is  statute  and  ordained,  that  n  any 
person  or  fiersons  shall  herefler  plott,  con- 
trive, or  intend  death,  or  detidcuun  to  ibe 
kinff's  majestie,  or  any  bodiely  harme  larifai|f 
to  death,  or  destruction,  or  any  rcstraiDt  vpeii 
bis  royal  person,  or  to  depryve,  depoiw,  ^'toi- 
pand  lain  from  th^  itjfle  IMonr 
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Mmxam  of  ibm  ifjgrkH  cro^wi  oftkitrealnn,  or 
any  other  oi'  his  inajestie's  d«)iiNni«it,  ot  to 
MMpcnd  him  from  the  eirciwie  of  his  roy  tl  go- 
vernriMiit,  or  to  lerie  wiurr,  or  takf  wf  amies 
a^^Mt  his  majestie,  or  aoy  eonnniaBioiiat  hf 
htm,  or  shall  iDtyse  any  straiiigeni  to  in^  ade  aay 
of  his  ro^estie's  HoniisioiM,  av4  shall  by  wreit* 
ing,  printintf,  or  othor  malioious  awl  adrised 
speaking,  ezpreive  aiid  declare  avch  ther  trea* 
•ouable  iateiitioiia,  every  such  aerson  or  per* 
sons,  being  upon  sufficiefK  prooatien  Icgallie 
ronrict  thereof,  shall  be  doomed,  declared,  and 
adjudged  traitors,  and  sImII  soffer  foriMture 
of  lyn,  honoar,  lands,  and  goods,  as  in  the 
cases  of  treason.  Yet  ye  the  said  Darid  Hack- 
stoun  of  Hathilet,  a  disolnt,  flagitioiia,    and 
wicked  treacheroos  TiUain,  idiackingoirall  (ear 
of  God,  oonsdeBce,  and  Ncnse  of  duty,  aHea- 
giancc,  and  loyaltie  to  yntir  soreraigne,  and 
natire  prince,  npoo  the  saitHtie  of  whose  sacred 
pers<m  vtid  mantinance  of  whose  aoveniigne 
anthoritie  and  princKe  power  the  quretnes,  sta- 
bihtie  and  happieoes  of  the  people  Joes  depend, 
ye  hare  moat  perfidionsly  and  treasonablie  pre- 
sumed la  committ,  and  are  guilty  of  the  crymes 
abore  mentioned.     In  suae  tisu^  as  ye  and  the 
bkNMlie  and  sacraKgioiis  murderers  of  the  late 
arch-bishop  of  St.  Andrews,  did  ffoe  into  the 
Vf  estcrn  shyres,  and  did  treasonablie  joyn  ih 
armes  with  Itobert  Hamiltoiin,  brotiier  to  the 
laird  of  Presiouu  aial  his  accomplices,  disdiut 
ami  flagitious  persons,  to  the  number  of  three 
acoruand  upwards,  and  ii|Hin  Uie  twentie  nynth 
of  May  1679,  a  day  apfioynled  for  a  aolemnc 
thankagiving  for  his  majestie's  restauration  to 
the  njyall  gotemroent  of  this  kingdome,  goe 
to  the  bnrgiie  of  Rutherglcn,  and  there  proud- 
lie  and  treasonablie,  eAer  reading  acts  of  ther 
own  coining,  shacking oif  your  alleogiance to 
his  majestie,  ye  most  treasonablie  and  wickedlic 
burnt  several!  acts  of  fiarliament  asserting  his 
majefttie's  |>rerogatire8  snd  establishing  the  go- 
Ternnieut  of  the  churvh,  drownd  out  bonclyn>8 
sett  on,  ill  commemoration  of  that  day,  and 
then'rtcTve  and  they  continueingand'nbydingin 
your  treasonable  unnes  ye  and  vour  rebellious 
awnciats  to  the  number  of       diil  waylay  a  fcwe 
and  itmall  {lartie  of  men,  under  the  command  of 
the  jaird  of  Claverhouse,  and  ye  and  your  ac- 
complices did  most  cniellie  murder,  and  kill 
sevcnill  of  his  iiK^jestie's  souldlers  under  his 
command,  and  ye  being  proud  and  insolent  of 
your  ti-rasonabk'  cnieltics,  murders,  and  Tilla- 
iii<\<,  ami  having  assembled  and  convocat  the 
nuiitlter  of  two  or  three  thousand  men  in  armes 
upon  the        day  of  June  1679,  or  biie  or  other 
of  the  duycfi  of  the  said  moneth,  ye  and  your 
accomplices  did  most  treasonablie  attaoqueand 
assault  a  small  partie  of  the  king's  fores  with- 
in tbe  toun  of  Ghutgowe,  by  whom  ye  and  your 
aocoroidices  wett>  repulsed,  afid  demte,  and  yet 
heitig  incouraged  and  imboMened  with  cimdu- 
ence  of  your  nuHierous  and  rctteHioos  accom- 
lilioea,  wbo  did  swell  and  growe  to  the  number 
often  or  tweN«e  thousand,  iNd  robh,  pillm,  flifd 
search  lor  horse,  armea,  aoOdei,  ban,  and 
other  imlnuiients  of  warr,  wlHwH^fce^hytfai 


of  Wiji^n,  Sleiraitrie  of  Kifkeodbrigfat, 
DusifriaB  shire,  Renfipewa,  LMierk,  sad  ochsr 
ahvrea,  wilhio  this  kingdome,  and  ys  havin|^ 
roobd  his  BMUsstia's  diHiefuil  aud  good  snljactSy 
and  Ireasooahlie  quartered  npoD  thess ;  ye  dkl  ^ 
supplie  shelter  aaid  protect  Mr.  John  iVelsb, 
Mr.  Samuel  Araol,  lurfaultand  deckred  rebelb 
for  the  rebeUioa  1666 ;  and  tc  and  your  ao- 
complices  having  marched  to  Hamihoo  Muii, 
did  take  the  bokmes  upon  you  to  iftMie  procb^ 
mationa,  and  prim  deolaratious,  bearing  tbe 
treasonable  grounds  of  your  r;fbeUion  ;  and  did 
presume  to  modeil  and  give  your  rebellioaa 
associals  the  name  of  aue  army  ;  aiid  you  did 
raodell  and  forme  yourscKes  m  trau|ia,  ooa»- 
panys,  and  regiments,  naming  oolluBeila  of 
regiments,  captaines  of  company  a,  oummaiideiB 
of  troups,  and  other  officers,  under  tbe  com- 
mand ot  the  impious  and  Uooiiie  murderers  of 
the  late  archbishop  of  St  Andrews :  and  ye 
and  yodr  rebellioas  and  treacherous  accom- 
plices, did'  iooaasp  at  Hamilton  Muir,  ibr  so- 
rerall  dayea  togetoer  in  June  1679,  ye  did  oh- 
stinatite  continue  in  armes,  ye  did  make  do- 
tacfansenis  for  ritleiiig  and  plundering  of  tbe 
comitry,  to  make  luovisioiis  for  ther  rabellious 
camp,  and  tltat  notwithstanding  of  aue  pi>>el»- 
mation  issued  furth  by  the  lonw  of  his  majes- 
tic's  Privie  Councill,  deoluirmg  yoiir  said  in- 
surrection to  be  a  manifest  and  honid  rebellion, 
and  bye  treason,  and  commanding  you  and 
your  rebellions  accomplicea  to  desist  aud  ky 
down  your  rebellious  armes,  and  yet  ye  did 
most  treasonablie  continue  and  abyd  in  armes, 
and  ye  did  beat  parlies  l>e  drum,  and  did  take 
tlie  boldnes  and  presumption  4o  send  your  com- 
missioners to  the  royal  camp,  and  ye  and  your 
rel»ellions  accomplices  did  treasonablie  requyre 
tbe  subversion  and  overturning  tbe  govermcat 
of  tbe  church,  and  proudlie  and  insolentlie 
boasted  of  your  treasonalde  amies  in  which  ye 
and  your  accomplices  did  treasonablie  continue 
unci U  the  twentie  second  day  of  June  1679, 
that  bis  majesties  forces  tiid  assauit  and  at- 
tacque  them  at  Bothelbridge,  u  her  by  Isod^i 
blissing  upon  his  majestitm  f(»rces,  and  be  the 
valour  and  conduct  ot  Jaiiie!!>  duke  of  Buo- 
cleugh  and  Monmouth  bis  in^festie's  gcnemH, 
and  officers  and  souldiers  under  his  conduct ; 
ye  and  your  numerous  ami  rebellioua  army 
wer  disipat,  roiite<l,  and  Tanqnisbed,  and  yet 
ye  persisting',  an«l  aliyding,  in  ane  series  and 
tract  of  rebellion  ami  wickedness,  as  if  ye  bade 
bein  made  Ibr  no  other  end,  then  to  be  ane 
enemie  to  fifovcmmer.t  (and  so  to  mankiiul)  and 
todeminisli  and  lessan  that  authoritie  which  Ivy 
your  duty  and  altcagiaiice  ye  ought  to 
nave  manuinnl,  and  umler  which  ye  have  beiii 
so  lon*^  protected,  ye  and  Mr.  Ritcuard  Came- 
ron, Mr.  Donald  <^rgill,  and  others  your  im- 
pioi»,hloodi^,nMirderiiig«eosm{4icesdAd  drawe, 
ooutryve  an*  I  ierine,  two  most  treasonable  pa- 
pffs,*  the  One  ealM  tbe  Famticks  New  Cove- 

*  As  10  these  two  Papera,  (the  Queens- 
-fcrry  Paper  aiid  Sao^liar  Dechuation),  see 
the  case  of  Ml,  Dooald  Cargil,  i|i  Ike  MKt 
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fiant  (taken  from  BIr.  Donald  Cargill,  at 
QaciMerrie,  tht  third  of  June  1680)  the  other 
called  the  Dedaratiou  of  the  tnie  PirasbylPrian 
•Ahtiprelatickand  AntJ-£r«stian,penecutedF^u^ 
tie  in  Scotland,  oil  the  tenors  fi»llowinff . 

**  Wo  under  sntKtcribers  for  ojirKhrea,  and 
'  all  that  jo^ne  with  ns  and  adhere  to  us  bein^^ 

*  put  to  it  by  God,  our  consciencea  and  men, 

*  doe  bind  our  soulls  with  a  solcmne  and  sacred 

*  bond,  lest  on  the  one  hand  weshould  becar}'ed 

*  away  with  the  streame  of  apostacie  and  de- 

*  fection  of  the  church  in  this  tyme,  and  the 
^  other  hand  lest  we  should  (not  bein^  so  en- 

<  ^aced)  evanish  in  vaoitie,  and  he  without  a 

*  right  rule  in  g^ood  designs.    We  have  judged 

*  it  our  duty  againe  to  covenant  with  God  and 

*  one  another,  and  to  publish  this  declaration 

*  to  the  world  of  our  purposes,  that  men  may 
'  knew  our  most  inward  thoi^^ts,  tlie  rules 

*  we  walk  by,  and  the  outmost  ends  we  have 

*  befbr  our  eyes  lor  this  intent,  that  those  who 

<  are  lovers  oV  God,  aealous  of  his  reigning  in 

*  glory,  and  desvrous  of  reformation,  and  the 

*  propagation  ot  his  kbgdoine,  may  have  occa- 

*  sion  no  more  to  be  jealous  of  our  intentions, 

*  and  others  may  have  no  g[round  to  load  ns 

*  with  odious  and  foull  aspersions ;  but  that  all 

*  knowing  the  truth  of  us,  if  they  shall  strive 

*  adjust  us  and  the  truth  with  us,  shall  doe  it 

*  without  excuse  and  against  conviction,  and  that 

*  those  who  shall  joyn  with  us  may  doe  it  upon 

<  solid  and  undoutKed  grounds,  and  both  they 

*  and  we  may  expect  grace  from  him  taithful- 

*  lie  to  perseweund  happlie  to  be  successful  in 

<  so  good  purposes.     It  is  true  we  are  not  ig- 

*  norant  or  the  great  iiumindfulnesse,  failing, 

*  counteracting  and  mocking,  that  haA  been  m 

*  our  former  vuws and  covenants  witti  God,  and 

*  of  the  great  judgments,  that  hath   and  are 

*  Uke  to  follow  such  impious  and  sLufull  deal- 

*  ing  with  God  in  su<ih  weighty  matters  (for 

*  which  we  both  ought  and  desyre  to  be  hum- 

*  bled  before  him)  which  cannot  but  luuke  us  with 

<  ereat  trembling  of  heart  enter  into  newc  ones, 

*  knoweing  both  our  ou  n  weakness  ami  rcndi- 

*  ness  to  relapse,  and  the  great  hazard  and  dau- 

*  gerof  such  relajises,  yet  the  desire  of  reco- 

*  vcring  and  preser^'ing  a  n^nmaut,  and  tbecon- 

*  viction  of  this  is  iUa  niu:»t  conveuieiit  mean, 

<  the  zeal  to  (ioiVs  glory  and  Clirist's  reignin*^ 

*  (which  in  the  highest   and  most  acceptable 

*  aoty  man  cane  perf brine  to  God)  hoping  for 

*  his  mercies  (who  is  \\  Itnc^s  to  the*  integrity 

*  of  our  heai'Ls  and  ri^htues  of  our  intentions) 

*  that  he  will    instruct,   direct,    accept,  and 

*  prosper  us,  we  goo  forward  declairing  that 

Tear,  l(>81.  Woih-iiw  has  in  his  Appendix 
Nos.  AO,  17,  printed  those  two  Papers  ;  liis  re- 
presentation ot'  them  IS  more  full  than  that  in 
the  Ueiortl  of  Jusiiciury.  There  are  also  fre- 
quent variatiuiis  of  phiascotogy,  between  the 
two  y  and  Wodrow's  report  is  much  the  more 
correct  as  to  orthotifntphy  uiul  punctuation.  I 
havcr  inserted  from  \\  oiirow  ttie  must  inipor- 
tani  pasMii;;!.^  which  do  uot  appeuv  in  the  ite- 
cordsof  Jujiiciary. 


Dothin^  else,  but  what  ir«  here  exprcMe,  ii 
our  designe. 

**  Imo.  We  covenant  and  swear,  that  we 
take  the  only  tnie  and  living  God,  Father, 
8oo  and  Holy  Gost,  to  be  onr  GodI,  and  be- 
takes ounelves  to  the  merits  and  righteous- 
nesse  of  his  Hon  as  the  only  nghteonanees, 
that  cane  justifie  ns  befbie  God,  and  that  we 
take  his  scriptures  and  word  to  be  the  object 
of  our  faith  and  rule  of.  our  convemtkNi  in 
all  things,  and  that  we  ahail  give  up  oaneives 
to  him  to  be  renewed,  instnicted,  nnd  in  all 
thinffs  ruled  by  his  spirit  aooording  to  that 
word,  and  shall  earnestly  endeavour  by  his 
grace  to  render  to  him  that  love,  worship  and 
obedience  that  his  word  reouires  and  lua  good- 
nes  ittgages  us  to.  2do.  That  we  ahall  to  the 
outmost  of  ourpower  adwanoe  the  kingdome  of 
Christ  established  throughout  the  land,  (if  at 
any  tyme  herefter  God  shall  give  ua  this  op- 
portunity,) rigfateonaness  and  the  tme  re- 
formed religion,  in  the  truth  of  its  doctrine,  m 
the  puritie  and  power  of  its  woiahw  and  or- 
dinances, and  in  its  diadplin  and  govern- 
ment, and  fre3  the  church  of  God  from  the 
thraldome,  tyrannie,  incroachment,  and  cor- 
ruption of  Prehide  on  the  one  hand,  and  £nu- 
tiauism  on  the  other,  and  that  we  shall,  to  onr 
power,  reUeve  the  church  and  solgecla  of 
this  kingdom  (we  being  called  therto  by  hia 
giving  of  us  power,  power  being  God'a  call 
to  doegood)ofthat  oppression  that  hath  bem 
exercised  upon  their  consciences,  civil  risfats 
and  liberties,  that  men  mav  serve  him  houlk^ 
witliout  fear,  and  possesse  meir  civil  rights  in 
qu^etnes  without  disturbance.* 
S '  '  That  we  shall  endeavour  lo  onr  outmost 
the  extirpation  of  the  kingdom  of 'darkness, 
and  whatsoever  is  coutrair  to  the  kingdom  of 
Christ,  and  esiiecially  idolatry  and  |iopery, 
in  all  the  articles  of  it,  as  we  are  bound  m 


*  In  Wodrow  after  the  second  brad    fol- 
lows: Thirdly,*^  That  ue  confess  with  our 

*  moutli,  and  beiieve  with  our  hearts,  that  the 

*  doctrine  of  the  reibrmed  churches,  eapecially 

*  that  of  Scotland,  contained  in  the  scriptures, 

*  stinime<l  up  in  our  confessions  of  faith,  and 
'  engaged  to  by  ua  in  our  covenants,  is  the  onlj 
'  true  doctrine  of  God,  and  that  we  purpoee  to 

*  persevere  in  it  to  the  end  ;  and  that  the  pure 

*  wonihip  nquireil  and  prescribed  in  the  scrip* 


<  ment exercised  by  kwful  ministers  and  eMerfl 

*  in  Kirksesb'ions,  Presbyteries,  Synods  and  Ge* 

*  iieral  AssembUes,  is  the  only  right  govem- 
'  ment  of  the  church,  and  that  thisgovemiiient 

*  is  a  distinct  government  from  the  civil,  and 
'  ought  distinctly  to  be  exerdaed,  not  atVer  « 

*  carnal  manner  by  the  plurality  of  votes,  or 

*  outtiority  of  a  single  person,  bot  according  lo 

*  Uie  Word  of  God,  so  that  the  Word  makea  and 

*  carries  the  sentence,  and  not  plttsality  of  votea«'* 
And  tliat  which  is  the  3d  hi^  in  the  tact,  im 
Wodrow  is  the  4th. 
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oar  nationall  coyenaot,  tnd  niperatitioD,  wJll 
worship  and  prelacie  with  its  hierarchy,  as 
we  ar9  bound  in  our  Solemn  League  and  Co- 
▼e^iant,  and  that  we  shall  with  the  same  sin- 
cerity endeavour  TGod^givin^  ns  assistance) 
the  overthrow  of  Uiat  power,  that  hath  es- 
tablished that  prelacy  and  erastianism  over 
the  church,  ana  exercises  such  a  lustful  and 
arbitrary  tyranny  over  the  subjects,  seeking 
again  to  introduce  idolatry,  and  superstition 
in  these  lands  contrair  to  our  covenants,  and 
in  a  word  that  we  shall  endeavour  the  extir- 
pation of  all  the  works  of  daikness,  and  the 
relicts  of  idolatry  and  superstition  (which  are 
both  much  enlarged  and  revived  in  our  tymes) 
and  ezecut  righteous  iuikrement  impartiallie 
(according  to  the  word  ofGod,  and  oegree  of 
wickedness)  upon  the  committers  of  these 
thin^,  but  especially  blasphemy,  idolatry. 
Atheism,  sorcery,  perjury,  uncleanness,  pro- 
fanation  of  the  Lord's  day,  oppression  and 
malignancy,  that  beinff  thiis  zealous  for  God 
he  may  ddnght  todwdl  among  vs. 
4th. « SerioQslie  considerinff  that  the  hand  of 
our  kii^  has  bein  against  me  throne  of  the 
Lord,  and  'that  now  tor  a  long  tyme  the  suc- 
cessioii  of  our  kings  and  the  roost  part  of 
our  nilers  with  him,  hath  bein  against  the 
puride  knd  power  of  religion  and  ^Mllieness, 
and  freedom  of  the  church  of  God,  and 
hath  degenerat  from  the  vertue  and  good  go- 
vernment of  ther  predecessors  anto  tyranny, 
and  hath  of  late  so  manifestlie  rejected  God, 
bis  service  and  reformation,  as  a  slavery,  as 
they  themselves  call  it  in  ther  publict  papers 
(especially  in  these  last  letters  to  the  king  and 
duke  of  Lauderdale)  disclaiming  ther  co- 
venant with  God,  and  blasphemou«y  inacting 
it  to  be  burnt  by  the  hand  of  a  hangman,  go- 
verned contrary  to  all  right  lawes,  divin  and 
human,  exercised  such  tyranny  and  arbitrary 
government,  opprest  men  in  ther  coosciences, 
and  civil  rights,  used  free  subjects  (Christian 
and  reasonable  men)  with  less  discration  and 
justice  then  ther  beasts,  and  so  not  only  frus- 
trat  the  Igreai  end  of  goverqment  (wbich  is 
that  men  may  live  go£ie,  holily  and  peace- 
ably under  them,  and  might  be  mantainetl 
in  ther  rights  and  liberties  from  injurie  and 
wrong)  but  hath  also  walked  contrary  to  it,  so 
that  it  can  no  more  be  called  a  government, 
but  a  liistfijll  rage  exercised  with  as  little 
-*  right  reason,  and  with  more  cruelty  then  in 
'*  bMsts,  and  tliey  themselves  can  no  more  be 
called  goveroours,  but  publict  grassators,  and 
publict  judgments  which  all  men  ought  as 
earnestly  to  labour  to  be  free  of,  as  of  sword, 
famine  or  pestilence,  rageing  amongst  us, 
and  besides  bath  stopped  (instead  of  punish- 
ing) the  course  of  bwe  and  justice  against 
idolaters,  blasphemers,  atheists,  murderers, 
incestuous,  and  adulterous,  and  other  male- 
factors, and  instead  of  rewarding  the  good, 
bath  made  butcheries  and  iburthers  on 
the  Lord's  people,  sold  them  as  slaves,  im- 
prisoned, fbrtaiuted,  banished,  and  fined  them 

upou  00  othtr  acoouiUi  bm  Ibr  Bnaraming 


the  Lord's  right  to  rule  consciences  against 
the  usnrpations,  of  men,  for  ful611ing  ther 
vowes,  and  repelling  unjust  violence,  which 
innocent  nature  allows  to  all ;  of  all  which 
and  more  particulars  we  can  me  (we  speak 
as  befor  God)  innnmerable  and  sore  mstanceff. 

*  [But  that  we  may  see  if  there  be  any  things 
that  stands  in  our  way  ;  tjiere  are  but  three 
things  that  seem  to  have  weight  that  wa 
know.  First,  Whether  the  deed  and  obliga- 
tion of  our  ancestors  can  bind  us.  Seconafy, 
Whether  the  covenant  doth  bind  us  either  to 
this  man  or  his  posterity.  And  thirdly,  Whe« 
ther  there  yet  he  any  hope  of  them  and  their 
posterity, 

'  Ist,  As  to  the  first.  Our  ancestors,  tbefr 
transactions  and  oblirations  neither  did,  nor 
could  bind  us,  they  md  not  buy  their  liberty 
and  conquest  with  our  thraldom  andslavery  ; 
nor  could  they,  liberty  and  freedom  being  a 
benefit  next  to  Hfi?,  if  toot  in  some  regard 
above  it,  that  they  could  not  give  it  away 
more  than  our  lives,  nettber  is  it  in  the  power 
of  parents  to  bind  their  posterity  to  any  thing 
that  is  so  much  to  their  pn^udice,  and  against 
their  natural  liberty,  it  is  otherwise  indeed 
in  thinpps  moral.  I>«either  did  they  bind  us  to 
any  thing  but  to  a  government,  which  they 
then  esteemed  the  best  for  the  commonwealtti 
and  sulgeots;  and  when  this  ceaseth,  we  arts 
free  to  choose  another,  if  we  see  it  more  conf- 
ducible  for  that  end,  and  more  free  of  these 
inconveniendes.  ^ndly.  The  covenant  doth 
not,  for  it  only  binds  us  to  maintain  our  kin^ 
in  the  maintenance  of  the  true  established 
and  corenanted  religion  ;  and  this  wc  have 
not ;  neither  can  they  require  homage  upon 
the  account  of  the  covenant,  havmg  re- 
nounced and  disclaimed  that  coyenant:  and 
we  being  no  otherwise  bound,  the  covenant 
being  the  coronation  compact,  without  the 
swearing  and  sealing  of  which  our  fathers, 
or  rather  we  ourselves  refused  to  receive  him 
for  king,  and  them  for  rulers  ;  and  if  they 
were  free  to  refvLne  him  for  king,  upon  the 
account  of  not  subscribing  of  that  covenant, 
we  are  much  more  free  to  reject  him  upon 
his  renouncing  of  it,  this  being  the  only  way 
of  receiving  the  crown  of  Scotland  ;  and 
reigning  al^,  not  being  an  inheritance  that 
passes  from  fiither  to  son,  without  the  con- 
sent of  tenants,  but  an  (and  the  more  men 
{dead  for  this,  the  more  we  are  concerned  to 
ook  to  it)  ofiice,  which,  all  say,  is  given  *  ad 

*  culpam,  non  ad  vitain.'     Wodrow.] 

*  Neither  can  it  be  thought  that  ther  is  hope 
of  ther  returning  from  these  courses,  having 
so  oft   shewed   ther   natures  and  enmities 

Xinst  God  and  all  righteousness,  and  so 
n  dechred  and  renewed  ther  purposes  and 
promises  of  persevering  in  these  courses,  and 
suppose  they  should  dissemble  a  repentance 
of  tnese  evilu  and  professe  to  retame  to  better 
courses  being  putt  to  straits:  or  for  ther  own 
ends  (for  opon  no  other  account  cane  we  rea- 
sooablie  expect  it)  and  though  it  might  b« 
thmighithill  thor  might  be  pardoa  for  what 
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*  is  done  (vrbich  we  cwinot  vH  am  to  be  with- 

*  out  the  nolatiun  ot'  the  laire  of  God,  and  a 

*  gKOl  guiltincsae  on   the  Innd,  from  which 

*  guaUiDosse  the  land  can  never  be  free  but  by 

*  esectttiogf  of  God*8  ri|jrbteotis judgments  uooo 

<  thein  tor  oniiuin^  to  pfivatlie  demrved  ana  ao 
^  DeceaMrly  rei|uiiat  a  juatioe)  yet  Uiey  cannot 

*  be  bekired  etter  they  have  violaled  all  tyea 

*  that  huBBane  wia<ioni  cane  derine  tobindmen, 

*  and  beside  Iher  will  be  something  of  follic 

*  found  to  think  to  bind  a  king  that  pretends  to 

*  absolutnes,  and  our  fatherv  or  mtber  ourselves 

*  at  first  judged  it  not  warrantable  to  receave 

*  him  without  consenting  to  and  swearing  of 

*  the  covenant,  and  if  so  the  renouncing  and 

<  disclaiming  thereof  we  ought  at  present  to 
« judge  to  1^  a  jnst  and  reasonable  ground  of 
«  rejecting  him.  Upon  these  grounds  being  as- 

*  sured  <S'  God's  approbation  and  men's  whose 

*  hearts  are  not  utterly  byasssed  and  ther  c«n- 

*  sciences  akogether  oorriintcd,  and  knoweing 

*  assuredly  that  the  upholding  of  such  in  to 
«  uphold  men  to  bear  doivn  Christ's  kintrilom, 

<  and  to  uphold  Satan's,  and  die  di*|iryving  of 
«  men  of  rig^t  govemmetit  and  go<id  guv  em- 
*•  ours  to  tlie  ruinuig  of  relfgion,  uniK»«:iiHr  of 

*  human  ^ocieiie,  we  then  seeing  the  iuuniera- 

<  ble  sins  and  snares  that  are  in  giving  ohe<li- 

*  ence  to  ther  acts  ;  on  the  otber  band  seeing 

*  ii'  we  riiall  acknowledge  tber  authoritie  and 

*  refuse  obedienoe  In  tfier  sinfiill  eommands,  the 

*  endless  miseries  that  will  follMve  and  siding 

*  with  God,  (who  we  ht^'  will  aoeept  and  help 

<  ns  to  a  Kberation  from  ther  tyranny)  against 

*  his  stated  and  declared  enemies,  doe  reject 

*  that  king  and  these  associst  with  him  from 
*■  being  our  rulers  because  etaudinflf  in  the  way 

<  of  our  right  free  and   peaci'ablc  serving  of 

*  God,  propagating  his  kingdom  and  reforms- 

*  tion  and  overthrow cingSatan'b  kingdnmeac- 
'  cording  to  our  covenant,  and  di*clares  tlieni 
*■  hence  furth  to  be  no  lawful  I  nilrrs,  as  they 

<  have  declared  us  to  be  no  lawtiill  subjects 
*'  u|KMi  a  ground  far  lesse  warrantnbit*,  as  men 
'  unb^'as^  may  see,  and   that  cf^er  tliis  we 

*  neither  owe  nor  shall  yeald  any  wiUiug  oIh^- 
'  dieuct*  to  them,  but  shall  railier  sutler  the 

*  outmost  of  tlier  cruelties  and  injnstioe  untill 

*  God  sliali  pli'sd  our  cause,  and  thai  upon 
*'  these  accounts,  because  thev  hsvc  altered  and 

*  destroyed  tlie  Lord's  established  religion,  over- 

*  turned  the  fun«lumentail  and  estalilisbed  Ismcs 
'  of  the  kingdoroe,  taken  alto;;ci!irr  away 
^  Christ's  church  andgovennuent,  ami  ulwiugt^ 

*  the  civil  go\ eminent  of  this  land  (which  was 
'  by  king  and  free  parliaments)  unto  tyranuie, 

*  wlier  noil  nn^^associat  to  be  partakers  of  the 
'  ^« eminent  but  only  those  who  uill  be  tbund 

*  by  juittice  to  be  guilty  ofrriminalls,  and  all 

*  other  excludil  even  tlia<ic  who  by  the  lawes  of 

*  the  land  bv  birth  haile  a  rivrhl  to  and  a  sliurc 

*  ill  that  kro^oniment,  and  that  only  bectiuse  not 

*  of  the  same  guiltinense  and  mischievous  pur- 
«  poses  with  themselveb,  and  also  all  free  dec- 

*  tions   of  commissioners  for  parliament  and 

*  officers  for  government,  are  made  void  by 
^  ther  making  those  the  tywlififflitions  of  .aif- 


mission  to  those  plnoas»  whieh  by  ibo  wofdof 
God  and  the  laws  of  thki  land  war  Ihe  cause 
of  ther  exclusion  beliM',  so  that  non  oaae  look 
upon  us,  or  judge  us  bound  in  aUofkuMioB  to 
them  unlcase  the  say  also  we  nre  uound  is 
alledgeance  to  diiills,  tliejr  being  hie  tice- 
gerents  and  not  God's. 
*  510.  We  then  being  made  iree  hy  God  and 
ther  own  doeings,  he  (giving  tlie  Uwe  nod  they 
giving  the  transgression  of  that  Uwe,  vhieii 
IS  tlie  cause  that  we  are  loneed  nowe  from  dH 
obligatioasy  boUi  divine  and  civil,  tn  thew,  and 
knoweing  that  no  soeielie  of  men  tbnt  faalli 
corruption  in  them  (which  alwnycs  is  ready 
to  begett  disonlers  and  due  ii^uries  unlose 
restrained  and  punudwd  by  lawea  and  gof  en- 
ment)  can  be  without  lawes  and  guvemoieBt, 
and  wiiJiall  desyreiug  lo  be  governed  in  the 
best  way  that  is'  least  ly aUe  to  incouvenicnces 
and  tyranny,  we  doe  ileclare  thai  we  abnll  sict 
up  over  ourselvi*s,  and  over  all  that  God  shall 
give  lis  power,  goi einiuent,  and  snycmoan, 
according  to  tlie  word  of  God,  end  ee|ieciallie 
according  to  that  word.  EsunI.  x»iii.  ver.  31. 
<  Moreover  thou  shall  proviile  out  of  nil  ibe 
'  peopk  able  men,  such  as  tear  God»  flaen  of 
*  truth,  hating  coietousocss,'  [and  pinoe  snch 
over  them  to  be  rulers  of  thouMuida  nad  ruJen 
of  hundreds,  rulers  of  tilUes,  end  ndisss  of 
tens.  Wodrow].  And  thai  we  ahnQ  ne  acre 
committ  the  cvveniraent  of  onrselrcsy  aad 
the  making  ot  lawes  lor  us  to  any  nae  ttnrie 
pei'son  and  lineal  succession,  vc  not  ko^r 
tyed  as  the  Jew  s  wcr  by  God  to  one  fiMuily 
government,  not  being  an  inberitance  but  aae 
office,  which  must  be  s<|nared,  nut  to  the  io- 
tereat  and  inst  of  a  nuin,  but  to  the  gnod  of 
the  commonwealth  ;  and  this  kfnd  of  gotcni- 
ment  by  a  single  iierson,  ^cc.  beinr  most  ly- 
able  to  incouvenience  (as  sad  and  long  &' 
pericuce  may  uow  teach  us)  nud  apleet  to  de* 
general  unto  lyrrannie.  Moreover  we  de- 
clare, that  these  men  whom  we  shall  9tOi 
over  us  shall  be  cn|pifB;cfl  to  govern  us  pria- 
ci]  tally  by  that  civil  or  jiidiciall  la  we  given 
by  God  to  his  nco|)le  of  Israel.  [No  asan, 
we  think,  doubui^  but  it  must  be  die  4cst  so 
lar  as  it  goes,  being  given  by  God ;  and  we 
having  no  body^of  law  of  our  own,  but  some 
few  imjierlccl  Ads  of  Parliament,  and  some- 
times following  the  canon,  and  aomctimes  the 
feudal,  and  sometimefi  the  civil,  which  oeca* 
sions  great  contentions  among  ihe  peopl^f 
especially  tliose  who  are  naluraUy  liligioiii, 
to  the  exhausting  and  eulumcing  of  the  sub- 
stance of  the  kingdom  to  aome  lew  ncn,  sad 
squceaing  of  its  inhabitants.  H'odrow.]  fiul 
es|)ci*iallie  thai  we  shall  be  go\'erued  hy  tbtt 
law  in  matters  d'  lyfl'  and  death,  ud  in  all 
other  things  also  so  farr  as  ihe^  rsnch,  ex- 
cept only  thai  lawc  (via.  anent  uavea)  which 
does  not  agree  with  that  ChristiaD  Kboty 
established  m  ail  Christiandom  (only  Yiabteil 
by  our  tyninies,  and  asmo  ethers  of  late),  and 
that  of  divorces  and  poUgamy ,  the  nne  being 
not  a  kwe,  but  a  prr  mission  gnmed  upon 
the  necowit  of  thn  herdnwi  nf  IkerkHvtiy 
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the  other  being  ^  tinfol  enstom  oontrary  to 
the  first  inithutioD  of  marriage  creept  in  unto 
the  church ;  we  knowe  that  men  of  malis^nant 
and  perrerse  spirits,  that  lias  not  a  hi^flier 
God  then  a  wtcLed  being,  which  suits  only 
with  ther  lusUul  licensiousness,  and  it  may 
beothov  with  them  that  seemed  to  hi:  of 
better  principles,  will  raise  an  ignorant  cla- 
mour uppn  this,  that  it  is  a  iyWh  monarchy, 
and  wefyfth  monarchy  men,  and  will  labour 
to  amuse  the  |)eople  with  strange  termes,  rnd 
put  odious  names  on  good  things  to  make 
chem  hatefull  as  ther  way  is ;  hut  if  this  be 
ther  fyfth  monarchy,  we  both  are  and  onght 
to  be  snch,  and  tliat  according  to  his  word. 
6^  '  It  being  the  work  of  the  ministers  of 
the  i^pell,  to  preach  pro|>ogate  and  defend 
the  kingttom  of  God,  and  tu  preserve  the  doc- 
trine, worship,  dissipline,  go?  emment,  liberties 
and  prifiledges  of  the  same  from  all  corrup- 
tions and  encroachments  of  rulers  and  all 
others.  And  seeing  that  the  ministers  of 
the  church  of  Scotland  (at  least  the  greatest 
part  of  them  by  far)  not  only  were  defec- 
tive in  preaching  and  testifying  a^int  the 
acts  of  these  rulers  for  o?crthruwmg  reh- 
gioD  and  refbmiation,  abjuring-  our  cove- 
nant mv\e  with  God,  establishing  a  govem- 
meiit  in  the  churcli,  which  tliat  kiue  calls  his 
own  government  (and  so  not  GotPs)  contrair 
to  our  covenant;  againest  inacting  of  that 
blasphemous  (so  Calvin  calls  that  supre- 
macy) *  of  Henry  the  eight,  upon  which 


*  Among  the  matters  alleged  against  Chark*s 
-Id,  in  the  bond  which  Wodrow,  (vol.  2,  p.  139) 
mentions  to  have  been  signed  Uy  Cameron  and 
oAhers  in  Nov.  1680,  were  *^  usurping  to  him 
■elf  tlie  lloyal  Prerogatives  of  Jesus  Christ, 
and  encroaching  upon  the  liberties  of  the 
Church,  and  so  stating  himself  both  in  oppo- 
•ition  to  Jesus  Christ  the  Mediator,  and  the 
free  government  of  his  house." 

By  the  Act  of  Supremacy,  (1st  Act  of  the 
4bl,  Pariiament  of  Charles  Sd  Nov.  16,  1669,) 
aibBT  reciting  **  bow  necessar  it  is,  for  the  good 
and  peace  of  the  Church  and  State,  that  his 
majesties  power  and  authority,  in  relation  to 
natter*  and  persons  ecclesiastical,  be  more 
clearly  asserted  by  an  act  of  parliament,"  it 
-was  '*  Enacted,  asserted,  and  declared,  That 
his  majesty  hath  tlie  supreme  authority  and 
•aupremaey  over  all  persons  and  in  all  causes 
eodesiastical  within  tnis  his  kingdom ;  and  that 
-br  vertue  thereof,  the  ordering  and  disposal  of 
tne  external  government  and  policy  of  the 
Church  doth  property  belong  to  his  majesty 
mnd  his  successors,  as  an  inherent  ri^ht  to  the 
crown;  And  that  his  majesty  and  hissucces- 
Mffs  may  settle,  enact,  and  emit  such  consti- 
tutions, acts  and  orders,  concerning  the  admi- 
nistration of  the  external  government  of  the 
Church  and  the  persons  employed  in  the  same, 
and  concerning  all  ecclesiastical  nieetinss,  and 
matters  to  be  proposed  and  determined  therein, 
ai  they  in  their  royal  wisdom  shall  think  tit. 
Vfbif^  acts,  orders,  and  copstitutions,  baag 
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this  prerogative  is  foundit,and  ftom  which  it 
is  derived,  and  is  no  less  if  not  more  injurious 
to  Christ,  and  inslaving  to  his  church)  and  sa- 
cralegious  prerogative  given  to  a  king/over  the 
church  of  God,  and  againsc  the  oiIht  acts  and 
incroachments  of  his  church,  and  hondered 
others  also  who  were  willing  and  would  have 
testified  asrainst  them,  and  censured  some 
that  did  it  (for  which  ti^ither  witJi  otber 
causes  in  ther  tru8t  and  admin istntion,  we 
may  say  God  hhth  left  them  to  doe  worse 
things)  nut  also  haih  voted  in  that  me(*ting 
(which  they  are  pleased  to  call  *•  ane  Assembly 
of  MLinisteis'  but  howe  juKtIie  lett  men  judge) 
ane  acce|itatioo  of  that  libertv  foundit  upon 
and  given  by  vertne  of  that  bluspluMneouslie 
arrogated,  and  usurped  power,  and  hath  ap- 
peared before  ther  courts,  to  accept  of  that 
liberty,  and  to  be  inacted  and  authorised  tber 
as  mmisters,  and  so  hath  willinglie  (for  this  is 
ane  illicit  act  of  the  will,  an>l  not  ane  act  ot 
three  and  constraint)  translated  the  power  of 
sending  out,  ordering,  censuring,  (for  as  they 


recorded  in  the  books  of  council  and  duly  pub-« 
lished,  are  to  he  observed  and  obeyed  by  all  Iiis 
majesties  subjects,  any  law,  act  or  custom  to 
the  contrary  uotwithstandinj^." 

But  by  the  Articles  of  Gnevances,  &c.  ^ISth 
of  the  Acts  and  Orders  of  the  meeting  ol  the 
estates  of  the  kingdom  of  Scotkind,  April  13th 
1689)  It  was  declared,  «<  That  the  1st  Act  of 
Parliament  1669,  is  inconsisten:  %« ith  the  es- 
tablishment of  church  government  now  desired, 
and  ought  to  be  abrogated.'*  And  accordingly 
it  was  abro^ted  by  the  1st  Actx>f  the  2d  Ses- 
sion of  William  and  Mary.  And  by  the  5th 
Act  fji'  the  same  Session,  Presbyterian  Church 
(government  was  fully  established.  Several 
Acts,  &o.  contrary  or  prejudicial  to,  inconsistent 
with,  or  dei-ogatory  irom  it,  were  rescinded, 
.and  the  Confession  of  Faith  was  ratified.  Of 
this  Confession  the  Qr>i\\  chapter  maiuiains  the 
exclusive  ecclesiastical  supremacy  of  our  Sa- 
viour, "  There  is  no  other  heail  of' the  Church  . 
but  the  Lord  Jesus  Christ.'' 

AnotluT  act  for  securing  Presbyterian  church 
govcnimeut  was  passed  June  IQth,  1709.  And 
by  two  acts  of  S*?pt.  1703,  (by  the  fonncr  of 
which  Presbyterian  Church  Government  was 
secured  and  confirmed,  and  by  the  latter  it  was 
declared  to  be  Hig!)  Treason  to  impugn  the  au- 
thority of  the  Convention  Parliament  or  even  to 
attempt  an  alteration  in  the  Claim  of  Rights,) 
the  maintainauce  of  the  Presbyterian  Iteligion 
was,  as  Mr.  Lain^  has  observed,  indirectly 
aided  by  the  penalties  uf  treason.  Lastly,  on 
January  ]6tb,  1707,  (the  day  on  which  the 
act  ratifying  ond  confirming  the  Treaty  of 
Union  was  enacted)  another  act  was  passed,  for 
securing  the  Presbyterian  Church  Government, 
ordaining,  among  other  things,  *' that  all  future 
•overdgns  of  Great  Britain  should,  on  their 
accession,  swear  and  subscribe  inviolably  to 
maintain  and  preserve  that  system  of  Church 
Government."  As  to  the  passing  of  this  act,  sea 
4  Laing,  354»  366,  956,  liditwn  of  lfi(H. 
3F 
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'  yet  we  declare,  which  it  proper  for  iis  to  do*, 

*  that  we  neither  cane  nor  will  hear  preach- 
'  iuiyr,  nor  receave  sacraments  from  tbeae  mi' 

*  iiistrrs,  that  hath  accepted  of,  and  voted  for 
^  that  lilKTiy,  and  deciaites  all  who  have  en- 

<  couni;rcd  and  strengthened  tber  handa,  by 

<  heannj^  ;iud  pleading  for  them,  all  those  wjio 

*  have  triifiiqued  for   ane  union  with    them, 

*  without  thcr  reauncing,  and  re|>eiitiiig'  of 
'  the«c  thiop?,  all  those  who  doe  not  tesiifie 
*'  faithfullie  a<p;ainst  them,  and  ef\er  doe  not  de- 

*  port  titcniselves  suiiablic  to  tUer  testimonieir, 
'  aiiil ull  who  jojn  not  in  public,  with  tber  bre- 

*  tlircn,  M  ho  are  teMificin^  ag^inevt  them,  we 
'  declare  that  wc  sIihII  not  hear  them  preach, 

*  nor  reccave  sacraments  from  them,  at  least 

*  till  tiipyKtaml  in  judgement  befor  these  mi- 

*  nistei-s,  and  be  jihI^chI  by  tliem,  who  have 

*  till  I  u  Will  the  Ltirdf  and  kcept  themselves  fres 

*  of  these  lU-ttvtioud  and  as  our  hearts  havo 

*  clca«  ed  to  ilii'ste  ministers,  whill  tbey  wer  on 

*  the  Lord's  hide,  and  subjected  ourselves  to 
Mhem,   so  %«e  sliall  still    cleave  to  Uiose  that 

*  hhyii  lcilli>\veinf<f  him,  and  shall  be  subject  to 
*'  lilt- 111  in  ih<*  Liini. 

7  **.  *  Then  u  e  dot*  dcclaire,  and  acknowledge, 

*  that  a  };u^pi-l  luinibdie  is  a  standing  ordinance 

*  ot  (jti'l,  a|!M»}nti-d  by  Christ  to  continue  in 
'  the  church  uiitill  the  end  uf  tlie  world,  and 

*  that  Done  of  ua  shall  take  upon  him,  tho 
*•  preaching  of  the  word  or  adiuinistriog  the 

*  sacra inentN,    unU*Ks%*   called     and    ordained 

*  thereto,  hy  the  ministers  of  the  Gospel;  and 
'  payin;y  tiiat  tribute,  declari-d  to  be  imposed,  *  as  we  dcclaire  that  we  are  for  a  standing 
<  for  thehfarinLT  down,  of  the  true  worship  of  j  *  Gos|»el  miuistrie  riuhtlie  choisen,  and  riifbtlio 

*  God,  (wliirh  tliev  fulniic    ti-raied    seditious  |  *  on hiincd,  so  we  declaire,  that  we  shall  goo 

*  conventicles,)  and  ther  uduiaeiiijr  these  |iuor  {  '  about  this  work  in  tyme  to  come  with  more 
'  prisunei-s  to  ^ubsrrvbc  tiie  iHinil,  nnd  cunso-  ;  *  fasi;;:cf  and  prayer  and  more  carefnll  iuspec- 
« i|ueiitlii' Ot)iibl  nut  but  ku  avhiM'all  otlitisif  ■  Muin  into  the  cou«ersaiion,'and  holinesse  of 
*■  putt  to  it  (for  the  lia/ai'd,  that  inm  were  in,  •  '  those  uicnthat  shall  be  choisrn  and  ordained, 

*  will  not  make  a  rcull  chaiiire  of  tlie  morality  '  the  want  of  which  ibrmerlie  hath  bein  a  great 
( (d' that  action,)  and  b<si<lsthe  ivst  luay  be  pu^  ■  *■  sin,  both  in  ministers,  and  people,  which  hath 

?  hazard,  and  so  it  the  one  \  '  not  bein  the  least  cause  of  tins  defection.' 


*  accept  of  tber  liberty  from  them,  so  they 

*  Kiibniitt  to  ther   censures  and   restraints,  at 

*  lca:it  all  uf  them  h  ho  wer  yet  trycd  with 
'  it,  and  others  of  them  ap{ieai>fd  and  ac- 
'  knowlcil^'d  before  iher  CwUits,  that  they 
*■  would  nut  have  dune  the'fc  ihini^'n,  that  they 

*  wer  c!uiii-<ri'«i  with,  if  iliey  hade  tln.!!;^iil  it 

*  would    baie  udemled  theln.    Mini>i';rs,    de- 

*  partiii;^  trmn  i.r:  euuil  uf  Cliii^t,  and  ^^urjjee- 

*  ti'tn,  to  tiu>  iL:i;i  it-v,to  liie  eoiii>.>  of  im-nand 

*  suiijcciiji  to  iltei:M:^:-U'aiO,  {\\  liieli  hade  bein 
*'  iiii|iii)i.N,    iM.<     injiiii<>:i.i    to    Christ,  and  bis 

*  ciKirclr,  alii..  «:^h  lliey  ha-li*  been  rii;hleous, 
(  n:iii  )...wiill  ni!t  rs,)  uad  bv  ilirit*  chan^inj^  of 

*  co^irt-,   (;.vVi::.!i:;;v-    to  Loi:inion   la^\e)   hath 

<  cli»n:;etl  liu  r  luabters,  and  ot  the    ministers 

<  of  \  Ui'M   are  berunie  the  ir.inisiei'S  of  men, 

*  and  Ijo'.r.i]  id  answer  to  iheui,  as  ti<  a^^  tliey 
«  will,  aiiii  ii>  by  the  acceptation  of  this  liiierty, 

*  in  biieli  nianner,  they  hn\u  tran>latcd  the 
«  po\wr,  so  tliiy  have  j^iven  up,  and  utterly 
•quit  the  ^di  eminent,  and  a  succesiiion  of  a 
■«  prcsbiti  n;i.i  uiiniNtry;  for  a:*  these  wer  not 
«  ^ratiied  tiient,  wf  their  ina.stiMs,  so  tbey  ex- 
••  ereibc  liier  iiuiiistry    vtithout  their,  and  so  by 

*  uicsc  (as  the  eccb*>ia'lie  };ovei-nnu>nt  is 
'  swaltovied  i*Miii  the  ei«ii)  if  the  re^t  hade  fol- 
lowed tb;.  in,  tlic  iniiiiv'ry  should  have  bein 
'  ex i: net  with  tiieiiiselvis,  uad  the   wholl  work 

*  of  retorituiiion  hv.de  bein  biined   iu  oblivion, 

*  not  s<»  much  as  th^.'  rrineriil)eraDCe  of  it  kept 
'up:  the.se  tonrither   with  the  other   of  thc-ir 

*  commissions  in  ni-ea<;hinir  tiie  InivfuhiL^sse  of 


'  to  it  up(»ii  the  same 

'  should  a(M!<e  (which  consoiiuently  they  must 
*■  doc,)  aiifl  the  other  siiouI«l  subscrybe,  this 
'  wo::ld  alt0i;(-tber  ilosc  that  door,  which  the 

*  Ixiid  haih  made  use  of,  in  all  the  rhurchirs  vt' 

*  Lurope,  for  ca:»tin^  of  the  yoke  of  the  whore, 

*  and  restoriuji^  the  Irutli  anirpurilieof  reli<;iou 
'  and  reformation,  and  fieedom  of  the  churches, 

*  and  should  ha\e    stopped    all  ioj^resse   for 

*  men  when  ontc  bnxiirlit  under  tyranny,  to 
*>  retTover  ther  liberty  ai>ain.     These  nuuisters, 

*  then  nut  being  followers  of  Christ,  who  befor 

■  Pontius  Pilate  gave  a^ood  confession,  which 

*  was,  that  he   was  a  kin<;,  nnd  no  king,  if 

*  he  have  not  power  to  order  his  house  ami 

*  subjects,  and  they  not  following  him,  nor  his 
'  miuLHters,  if  not  assertini;  ami  m:iittainin<ir  of 
*•  this  his  kio^Iie  power,  against  all  iiicroaches 

*  ami  us'jr|H^rsuf  it,  anil  besids  we  b*.injr  com- 

*  manded,  il'uny  brother  walk  tlisordeHie,  from 

■  snch  to  withdraw,  and  althout;h  in  the  capa- 
«  city  we  now  are  in,  we  neither  have  nor  ns- 

*  buuies,  to  oiir.>v:lves,  aiithoritie  to  jfive  out 
*•  dt'nuiie  aud  auilioritative  sentences,  of  depo- 
'  Sit.iMi  aud  :;u»'^icuiiiuu  aj^ainbt  these  miaislcrs. 


'  [This  will  meet  with  the  same  measure  as 

<  the  tormer.     The  former  was  a  Fifth  Mo- 
*■  narehy,  so  this  will  he  a  Separation.    There 

*  is  both  malice  and  ignorance  in  this  calumny. 
'  Malice  in  striving  to  make  us  odious;    far 

<  there  is  nothing  that  w  ill  make  us  more  odious 

<  to  the  world,  than  to  tell  them  we  think  our- 
'  sehes  more  holy  than  all,  and  will  have  no 

*  communion  with  otliers :  But  we  abhor  sacb 

*  thoughts,  and  whatever  we  know  of  our  sin* 

*  cerity ,  yet  we  know  nothing  of  our  perfection, 
'  and  so  see  nothing  whereupon  we  may  com- 

<  pare,  much  less  exce^  others,  but  the  oon- 
'  trary  ;  and  if  any  wens  to  be  shut  out  upon 

*  that  account,  we  judge  ourselves  would  be  the 

<  iirst.    There  is  ignorance  in  it,  if  not  a  deqi 

<  deceit ;  for  separation,  as  the  scripture  and 

*  divines  take  it  in  an  evil  sense,  csnoot  be  at- 

*  tributed  to  us ;  for  if  there  be  a  separation,  it 

*  must  be  where  the  change  is,  and  that  is  not 
'  in  us ;  we  are  not  separating  from  the  com- 

*  mimion  of  the  church,  and  setting  up  new 

*  ordinances,  and  a  new  ministry,  but  cleaving 

*  to  the  same  uiaisters,  and  toUowiag  thft 
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<»rdiiiaQoet>  wlim  others  have  slidden  hack  to 
new  waya,  and  hare  a  oew  authority  laper- 
added,  which  is  like  the  new  piece  m  the  old 
garment. 

'  Eighthly,  We  bind  and  oblige  onreekes  to 
defend  ourselyes,  and  one  another  in  our  wor- 
shipping of  God,  and  in  oar  natural,  civil  aod 
divne  rights  and  liberties,  till  we  shall  over- 
come, or  send  them  down  under  debate  to  the 
posterity,  that  ttiey  may  begin  where  we  end ; 
and  if  we  shall  be  pursiied  or  troubled  any 
farther  id  our  worshipping,  rights  and  liber- 
ties, that  we  shall  look  on  it,  as  a  declaring 
war,  and  ,take  all  the  advantaspes  that  one 
enemy  doth  of  another,  and  seek  to  cause  to 
perish,  all  that  shall,  in  an  hostile  manner,  as- 
sault us,  and  to  maintain,  relieve  and  right 
ourselves  of  those  that  have  wronged  us,  but 
not  to  trouble  or  injure  any,  but  those  that 
have  injured  us,  there  being  most  bwful  for 
us,  being  many  that  are  wronged  upon  such 
an  aeoount,  and  by  such  persons  who  have 
nothing  now  over  us,  but  power  and  usurped 
authority,  which  we  shall  neither  answer  nor 
acknowledge,  if  we  can  do  otherwise,  hoping 
that  God  shall  break  off  that  part  of  the  yoke, 
and  free  us  of  that  power  and  tyranny,  that 
we  have  cast  off  upon  his  account,  and  will 
give  us  judges  as  we  had  at  the  beginning,  and 
counsellors  as  we  had  at  the  first.    Wodrow.] 

FoUowes  the  tenor  of  the  other  Treasonable 
Paper,  called,  The  Declaration  andTES- 
TiMONiE  oi'  the  True  Pr^iibiterian,  Aoti- 
Prclatick,  and  Anti  Erastian  persecuted 
Party  in  Scotland. 

*  f  t  b  not  auiongstthe  smallest  of  the  Lord*s 
*■  mercies  to  this  poor  land,  that  ther  hath  bein 

*  always  some  who  Have  given  a  testimony  of 

*  every  course  of  defection  ivhich  we  are  guilty 

*  of,  which  is  a  tocken  for  God  that  lie  does 

<  not  as  yet  intend  to  cast  us  off  altogither, 

*  but  that  he  will  leave  a  remnant  in  whom 
'  he  will  he  glorious,  '\\'  they    (through  his 

*  arrace)  keep  tlieniselves  drar  still,  and  walk 
*■  in  his  way  and  method,  as  it  hath  bein  walk- 

/  ed  in  and  Downed  by  him  in  our  predecessors 

*  (of  truly  worthy  mimory)  ther  tynie,  in  ther 

*  carrying  on  of  our  nob!e  work  of  refornr.atiou. 

*  in  the  several  steps  thereof,  from  ijopery  and 

*  prelacy,  and  lykways  from  erastian  supre- 

*  roacy  so  much  usurped  by  him ;  who  (it  is 
''  true  as  Car  as  we  knuwe)  is  decendit  from  the 

<  race  of  our  kings,  yet  he  hath  ko  fare  dovoidit 

<  from  what  he  outfit  to  have  bein  by  his  per- 
<jurie  and  usurpation  in  church  matters,  and 

*  tyrannic  in  matters  civil,  as  is  knowen  by  ilie 
'  \s  hole  laQ<l,  that  we  have  just  reason  to  believe 
^  that  one  of  the  LonPs  great  controrersies 
'  again  est  us,  is  that  we  have  not  disowned  him, 

<  and  the  men  of  bis  practices,  vk  hither  inferior 

*  magistrates  or  any  others,  as  enemies  to  our 

*  Lord  and  his  crown,  and  the  true  protesfant 

<  and  nresbiterian  interest  in  ther  hands  our 
'  Lord's  espoused  bride  and  church.    Therfor 

*  albeit  we  be  for  government  and  governonrs 
'  such  as  the  xmiai  God,  and  our  covanaats 


allows,  yet  we  for  ourselves  and  all  that  will 
adhere  to  us,  as  the  representatives  of  tl\e  true 
presbyterian  church  and  covenanted  nation  of 
Scotland  ;  considerincf  the  great  hazard  'of 
lyeing  under  such  a  sin,  doe  by  these  presents 
disowne  Charles  Stewart,  who  hath  bein 
reigning,  or  rather  (we  may  say)  tyrannazing 
on  the  thron  of  Scotlancf,  and  govemmenc 
thereof,  (fbrfaulted  suverali  years  since  by  his 
periurie,  and  breach  of  covenant  with  God 
and  his  church),  and  usurpation  of  bis  crown 
and  royall  prerogatives  therein,  and  many 
other  breaches  in  matters  ecclesiastick,  and  by 
his  tyrannic  and  breach  of  the  very  Ugit  reg- 
nanai  in  matters  civil,  for  which  reasons  we 
declaire  that  several  T  years  since  he  should 
have  bein  denudit  of  bemg  king  ruler  or  ma- 
gistrate, or  having  any  power  to  act  or  be 
obeyed  as  such,  as  also  bemg  under  the  stand- 
ard of  Christ  captain  of  salvation ;  we  de- 
claire war  against  such  a  tyrant  and  usurper, 
and  all  the  men  of  his  practices  as  enemies 
to  our  Lord  Jesus  Christ  nis  cause,  and  cove- 
nants, and  againestall  such  as  have  strength- 
ened him,  sided  with  him,  or  anywayes  ac- 
knowledged him  in  his  usurpation  and  tyran- 
nie^civiland  ecclesiastick,  yea  and  againest 
all  such  as  shall  strengthen,  side  with,  or 
anywayes  acknowledge  any  other  in  the  like 
usurpation  and  tyranny,  fare  more  againest 
such  as  would  bletray  or  delyver  up  our  freo 
reformed  mother  church,  unto  the  bondage  of 
Antichrist  the  pope  of  Rome. 
'  By  this  we  homologate  the  testimony  given 
at  Kutherglen.  the  twentie  nynth  of  May 
1679,  and  all  the  faithful!  testimony  s  of  these 
that  have  gone  befor  us,  as  of  these  also  who 
have  suffered  of  late,  and  we  doe  disclaim  that 
declaration  published  at  Hamilton,  June  1679, 
chiefly  because  it  takes  in  the  king*8  interest, 
which  we  are  severs  11  years  since  looscil 
from,  because  of  the  forsaiil  reasons  and  others 
which  may  ei\er  this  (if  the  I^>rd  will)  he 
published.  As  also  we  disown  and  by  this 
resents  the  reception  of  the  duke  of  York,  a 
proie-st  Papist,  as  repugnant  to  our  principles 
and  vows  to  the  most  high  God,  and  as  that 
which  is  the  great  (though  alace  too  just)  re- 

C roach  of  our  church  and  nation.  We  also 
y  this  protest  against  his  succeeding  to  tlie 
crown,  and  whatever  hath  been  done  or  any 
arc  essaying  to  doe  in  this  land  (iriven  to  the 
T-iOrd)  in  preju<lice  of  o»ir  work  of  reformation. 
*  And  to  conclude,  wc  hope  none*  \*  ill  blame 
us  for,  or  offend  at  our  rcwanlin^  tlicso  that 
are  ajrainest  us  as  they  have  done  to  us,  as 
tbe  Lord  jjives  the  oppMilunity.  This  is  not 
to  exclude  any  that  hath  declined,  if  they  he 
willing  to  grive  satisfaction  according  to*  the 
degree  of  their  offence.  Given  at  Sinquhar 
the  23  June  1680.' 


By  which  wicked,  treasonaMe,  and  seditious 
papers  above  rejMfited,  ye  and  your  treach- 
erous accomplices,  murdering  and  bloody  mi- 
nisters aiKf  preachers,  have  plotted,  contryved, 
and  iatandit  the  daath  of  tht  Idog's  niyestie, 
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and  the  mine  of  hifl  govennnent  ind  authoritie, 
and  the  de|)rivation,  de|)Ofwins;,  and  «uapendiDf|f 
of  him  from  the  styl^,  lionoiir.and  kin^Uename 
of  the  imperialt  crown  of  thU  rralme,  and  haa 
contrvved  and  plottc<l  the  sus|iendinsf  of  hia 
inaifstu*  and  rovaU  fa  mi  lie  from  the  exercise 
of  the  n)}'a!l  f^oveniment,  and  ye  and  >our 
accomplices  have  diH^laircii  his  sacrrd  majestic 
to  be  anc  nsiir|K;r,  ami  ye  did  adhere  and  owne 
the  fursaids  treasonable  and  seditious  papers  in 
presence  ni'  the  lords  of  his  majesties  privy 
councill,  upon  the  twentie  fourth  day  of  July 
instant,  and  thnt  ye  mi^ht  accompfish  these, 
your  treasonable  desi^f nes,  impious,  detef  table, 
and  horrid  resuUitionv,  you  and  your  accom- 
plices to  the  number  tif  anc  hundreth,  horseand 
foot,  did  in  the  nioneths  of  March,  Appni'll, 
Blay,  ^une  and  July  in  this  instant  year  of  God 
16H0,  upon  ane  or  other  of  the  days  of  ana,  or 
other  of  the  saids  moneths,  the  said  year  ryae 
and  continue  in  amies  without  bis  majf^ies  ou- 
tliorjtie  and  approbation,  and  did  drclaire  nnd 
levie  WRi'C,  and  take  up  armes  af^ainst  him, 
and  those  comuiiNfiionnt  by  him.  And  upon  the 
day  of  July  instant,  »r  ane  or  other  of  the 
dayes  oV  iho  said  moneth,  did  iuTadc,  allac^uo, 
assault,  iu<;aire  and  fei||rht  with  a  partie  of  his 
majtistirs  forces,  un.ler  the  conduct  and  coui- 


whicb  bemff  found  be  ane  icyw  ye  ought  to 
be  pnniahed  with  forfaulture  of  Ijrff",  laM  and 
{E^oods,  to  the  terror  of  others  to  committ  thm 
like  hercfler. 


What  Mr.  Hume  in  hia  CommentmricmTa 
conceminpf  the  charge  of  art  and  part,  ia  to  lie 
found  in  the  firit  v<»liime,  pp.  S9t>,  dOO,  384, 
4i:i,  from  which  I  have  extracted  the  follow- 
ing* passai^ea  for  the  purposes  of  shewing  the 
uncertainty  of  the  original  technical  meaning 
of  this  phrase,  and  of  im|iartiag  a  notion  of  its 
present  application  : 

*^  >Vhat  we  have  here,"  says  he,  '*  princi- 
pally to  attend  to,  is  the  wide  compass,  accord- 
ing to  our  law,  of  the  meaning  and  applicatioo 
of  auch  a  charge.  It  includes,  in  the  first 
place,  all  those  relative  and  less  immediate  de- 
grees of  guilt,  the  ope  et  cuncilio  of  the  Roman 
law,  wherein  a  person  is  invohed,  if  he  be 
conciTiied  in  occasioning,  preparing,  or  iad- 
litating  the  criminal  deed,  or  in  ratifying  or 
approving  of  it  afler  it  is  done. 

"  But  in  ouik  practice,  this  is  a  small  pertef 
what  falls  under  the  comfuiss  of  such  achai^^; 
for  it  relates  equally  to  all  interference  and 
assistance  in  ip%o  aeiu,  at  the  very  time  of  per- 


petratins;^  the  deed  ;  whereby  the  |>cnon  thus 
mand  nf  the  laird  of  Earleshall  (ane  of  his  ma-    concerned  is  not  a  relative  or  acceffiory  offboder, 


jcsiies  commiMtionut  otliccrK),  and  did  wound, 
4i\\\  and  munler  severall  of*  his  majesties  siib- 
ji'cts  and  snuldi^rs  under  his  command,  oflf  the 
which  iicilitious,  treasonable  and  wicked  pa- 
pers, convocating,  ryseing,  and  coiitiniKing  in 
arnies  of  his  majesties  subjects,  without  and 
contrarv  to  his  majestioti  authoritie  and  com- 
mand, Icilliog  and  murdering  his  majesties  sub- 


but  a  principal  in  the  guilt.  ^*  By  uri  (says  sir 
Ge<irt;o  Mackenzie)  is  meant  tliat  the  crime 
was  contrived  by  their  art  or  skill,  amtim 
arte ;  by  part  is  meant,  that  they  were  sharert 
in  the  crime  committed,  when  it  was  com- 
nutted,  €t  ifttitrum  purs  mapnafiiiJ*'  Aocord« 
in^jf  to  some,  the  phrase  is  to  be  considered  as 
a  corruption  or  ahridgmetit  of  tlie  Latin  phi 


joints  and  souldiers,  mid  of  tlie  other  crymes  i  oT  ur*ij\:x  et  particept.     But  whatever  be  in 
alH»ve  mentioneil,  yo  arc  actor,  airt  and  part,*    this  notion  respecting  the  origin,  it  ia  certain 

that  such  i^  the  purport  and  fixed  coostnictiiin 


*  Mr.  Huuif ,  in  his  (.'ouimentaries,  very  co. 
piously  treats  of  this  matter  of  Airt  (art)  and 


4»f  ihu  phrase  ;  aiMl  that  the  liooks  of  adjournal 
present  us  with  frequent  instances  of  libels 


Fart;*  he  not  onlv  investigates  the  sulistancc  which  bear  a  conclusion  of  ai*t  and  part,  sub- 
and  menniRSf  of  the  charge  itsflf,  but  traces  to  joine<i  to  a  narrative  of  such  drcamstances, 
a  consiilcrabic  exirnt  the  history  of  Scotch  assfotLpnive  the  pannaPs  presence  and  co- 
practirt  rcsprcting  it,  illustrating  the  several  •  operation  at  the  doinff  of  tikc  deed. 
vnriatMJi.s  uliirh  have  tukon  place  in  the  struc-  "  But  thcchai-i;c  of  art  and  |*art  has  been 
ture  of  the  liM,  so  farus  rrlalis  to  thisparti-     understood    with    lis  instill   another    and  a 

broatler,  and  certainly  not  so  obvious  a  sense ; 


chlar.     IJv  whiit   U  calh^l  ihr  lyjrx]  net  I2lh 


his  rri^ni,  hut  nil  the  aits  passiMi  fi-om  the  com-  I  the  li!»p|  as  execuUHl  by  one  person  only,  with* 
mcncemeiit  of  his  ninth  parliainont,  Au;fust        -   •  ■  -      ^ 

1581,  to  the  conchisiun  of  his  fifteenth,  De- 
cember 1  j{>r.  are  designated  by  one  suci'ossion 


prnlianient  of  kin;:  Janus  0th,  (it  is  nut  the  i  so  as  to  l»o  applicable  even  to  the  case  of  a 
t.VJrd  aet  either  id   his  IJth  parliament,  «r  of  [  simple  and  indivisible  act,  which  is  set  forth  in 

the  liSel  as  executed  by  one  person  only 
out  the  assistants  or  company  of  any  other. 
Thus,  Margaret  Ramnay,  March  5th  1662,  i$ 
sent  to  trial  on  a  charge  of  child- munler, 
whicli  procccilsas  follows  :  <*  For  that  having 
Imrne  and  brought  funhe  ane  living  man  cbyld 
on  the  1st  Octobir  16G1,  iininefliately  after 
birth  ttieren*',  criiellie  and  unnatumllie  mur- 
dered and  killed  the  said  chyki,  and  vac  the 
onfv  ticlor^  eirt  and  pnirt  of  the  doing  thereof.*^ 
The  accusation  of  William  Dotis,  August  90th 
J  (168,  is  drawn  in  the  snme  style.  After  re* 
Ir.iintr  that  he  lay  in  wait,  alone,  for  Andrew 
llanli«\  by  tlie  sule  of  the  highway,  and  there 
a^'saultetl  and  stabbed  him  with  a  dork,  the 
libel  concludes  thui :  "  niid  •»«  mm  cniellie 


of  numbers,  in  which  this  stands  the  loSnl.) 
conrcniirg  the  relevance  of  lihelU  in  cases 
criiiiinall,  ''-It  is  statute  and  ordained,  seeing 
thai  diiersc  e\ceptioni*s  and  ohjectiones  rises 
upoii  rriniinnll  liMles,  and  parties  are  frus- 
trjito  III  justice,  be  iilledg«Hl  irrelevnncie  therc- 
oi' :  thnt  in  time  t  imiming,  all  enminnil  llhcllcs 
sail  conielnc  that  persones  complcliivd  tm,  ar 
iiirt  and  pnirt  of  the  crime;*  libelled  ;  qnhitk 
snll  bo  relevant  to  acen^e  them  tht-rifd';  sun 
that  iia  exception  nr  oiijection  take  awaiii  that 
'^art  of  the  libtll,  in  ImK:  cuiniuiiig.^' 
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And  nclf lyke,  ye  the  nid  Darid  Hackstoan 
of  Rftlhilet  are  indyted  and  aocuied,  that  wer 
notwithstandiDg^  be  the  lawe  of  God,  lawes 
and  acta  of  parliament  of  this  kiogdome,  the 

and  nnnaturallie  murdered  by  the  said  Wil- 
liam Pods,  and  he  was  the  only  actor,  airt  and 
pairt  thereof."  William  Dods  was  convicted 
on  this  libel.  So  likewise,  January  8th  1664, 
James  Arthur  was  convicted  (amon^  other 
offences)  of  the  thell  of  certain  gfoods  from  the 
lionse  of  Thomas  Henderson ;  as  to  which 
suticle  the  libel  closes  with  these  words,  "  and 
was  the  only  actor,  airt  and  pairt  of  the  said 
theift."  In  the  same  year,  June  29kh  1664, 
Malcolm  Brown  was  sent  to  an  assize  on  a  libel 
for  murder,  which  relates  that  he  killed  the 
deceased  with  a  Uow  on  the  ear ;  and  it 
fioisbesthi]^  "  and  sua  was  cruellic  killed  and 
■lavne  be  the  said  Malcolme  Brown,  and  he  is 
only  actor,  airt  and  pairt  thereof."  Farther 
■till,  Morr.  16th  1666,  the  indictment  of  Wii- 
liam  Moocreiff  for  the  murder  of  William 
Home,  relates  that  he  stabbed  him  with  a  durk, 
(no  other  person  being  by,  as  far  as  is  alleged) ; 
and  then  it  concludes,  '*  and  sua  he  was  cru- 
ellie  kiilit  be  the  said  William  Moocreiff,  and 
.  be  was  the  only  actor,  airt  and  pairt  thereof." 
This  man  also  was  convicted.  On  the  91st  of 
the  aame  month,  another  conviction  was  ob- 
tained ;  that  of  Thomas  Mow,  Novr.  Slst 
1666,  for  the  slaughter  of  Robert  Wright,  by 
-ahooting  him,. of  malice,  aforethought,  "  and 
lia  (says  the  libel)  was  the  only  actor,  airt  and 
jnirt  thereof."  , 

[Here  Mr.  Hume  introduces  later  cases 
flopporting  the  same  doctrine.] 

"  In  our  practise,  and  especially  in  its  ap- 
plication to  cases  of  an  alleged  solitary  and  un- 
assisted act,  or  of  one  which  is  libelled  to  have 
been  done  by  several  persons,  all  of  them 
|Nresent  and  active  on  the  occasion,  the  general 
charge  of  art  and  part  has  a  double  meaninif, 
and  serves  to  more  than  one  pur|)ose.  In  the 
fint  place,  although,  according  to  the  prose- 
cutor's information,  and  as  stated  in  his  libel, 
which  he  must  frame  in  conformity  to  it, 
[By  the  law  of  Scotland  the  panuel  may  re- 
quire any  nrivate  prosecutor  to  swear  to  his 
belief  of  tne  justice  and  sufficiency  of  the 
grounds  of  his  accusation.  See  Hume's  Com- 
ment. 205]  the  deed  was  that  of  the  pannel 
only,  without  the  help  or  presence  of  any  other 
person  ;  yet  it  may  happen  that  the  prosecutor 
Las  been  deceiveirin  tnis  respect,  and  that  it 
turns  out  in  the  trial,  that  the  thing  was  truly 
done  by  another,  with  the  assistance,  or  at  the 
commanil,  or  procurement,  or  the  like,  of  the 
pannel.  Now  in  that  event,  the  general  char^re 
of  art  and  part  still  serves  to  convict  the  pannel, 
as  one  substantially  conceme<1  in  the  deed,  and 
equalJy  liable  as  the  principal  actor  in  the  full 
pains  of  law.  But  farther,  in  all  cases,  and 
especially  those  of  the  character  above-men- 
tioned, our  charge  of  art  and  part  has  rela- 
lioa  not  only  to  the  mode  and  quality  of  the 


crymcs  of  murder  aad  mansbinj^hter,  espe* 
cially  sacrilegiotu  murder  committed  upon  a 
father  of  the  church,  the  archbishop  and  pri- 
mate of  the  kingdome,  and  one  of  the  lords 

pannel's  gnilt,  but  also  to  the  mode  and  course 
of  evidence,  which  are  to  serve  towards  hia 
conviction  of  the  charge.  The  meaning  of  it 
is,  that  though  there  may  not  be  evidence 
against  the  pannel,  by  the  direct  testimony  of 
persons  who  saw  him  do  the  deed,  strike  the 
mortal  blow,  take  the  purse,  or  Uie  like,  as 
charged  in  the  libel ;  or  though  the  prosecutor 
may  fail  to  establish  the  precise  story  and  train 
of  curcumstanccs,  there  related,  in  confirmation 
of  the  pannePs  guilt ;  yet  still  he  will  ertabiish 
such  a  story,  and  shew  such  circumstanoea 
and  presumptions  of  one  kind  or  another,  such 
indications,  or  tokem^  as  they  were  formerly 
called,  of  the  panners  having  been  concerned 
on  the  occasion,  as  shall,  by  reasonable  infer- 
ence and  construction,  serve  to  convict  him  of 
the  matter  libelled  ;  and  this  either  as  principal 
actor  eras  accomplice,  according  to  the  nature 
of  the  case,  and  the  circumstances  that  shall 
be  proved. 

'*  That  these  are  the  several  uses  and  appli- 
cations ofour  charge  of  art  and  part,  and  toaC 
such  is  its  broad  and  various  construction  in 
practice,  is  plain  from  the  history  of  the  fortaa 
and  tenor  of  this  member  of  an  indictment.  It 
appears  from  the  statute  of  James  6,  1592, 
c.  153,  that,  according  to  the  course  of  custom 
at  that  time,  the  prosecutor  was  in  the  use  of 
libelling  the  matter  of  his  accusation  much  at 
large ;  with  a  full  detail  of  the  panncVs  con- 
cern in  the  story,  whatsoever  it  was,  and  of 
the  circumstances  which  seemed  to  involve 
him  in  the  guilt  of  the  case.  And  as  this  was 
usual  in  the  accusation,  so  the  prosecutor's 
hope  of  success,  was  to  depend  on  his  esta- 
blishing the  precise  state  of  facts  and  train  of 
presumptions  related  in  his  libel.  For  if  the 
proof  produced  any  other  series  of  circum. 
stances,  how  conclusive  soever  of  the  pannera 
Gfuilt,  or  if  he  should  appear  to  have  had  a  dif- 
ferent, though  equally  criminal  sort  of  concern 
in  the  business,  tne  lihel  was  not  proved,  and  it 
behoved  the  jury  to  return  a  verdict  in  hia 
favour.  Now  here  was  an  obstacle  to  the 
course  of  justice,  because,  after  employing  all 
due  pains,  the  prosecutor  might  sometimes  Iki 
misinformed,  or  imperfectly  instructed,  with 
regard  to  the  circumstances  of  the  fact ;  and 
.thus  he  might  be  short  of  the  truth  in  libelling 
his  grounds  of  charge  against  the  pannel,  in 
which  case  the  libel  might  (all  to  be  dismissed ; 
or,  on  taking  the  proof,  the  evidence  might 
turn  out  very  differently  in  such  particulars, 
from  what  he  had  reason  to  believe-  To  cor- 
rect, therefore,  this  prejudicial  and  unnecessary 
strictness,  our  legiskture  consented  to  a  new 
law,  [the  statute  153,  12  Pari.  James  6, 
printecT  above,  which  he  recites.]  Thus,  under 
the  broad  and  positive  injunction  of  thb  law,  a 
general  charge  of  art  and  part  became  an  oidi- 
nary,  or  rather  a  necessary,  and  an  onexc^*. 
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of  hb  majesties  most  honourable  privlc  coiincill, 
are  puniihable  with  the  pains  of  death  and 
confiscation  of  moveables ;  vet  ye  the  said  David 
Hackstoun  of  Ratbilet,  liariDif  conceared  a 
cmcU  hatred  and  dead  he  malice  against  a  re- 
Terend  father  in  God,  the  deceast  James  arch- 
bishop of  St.  Andrews,  primat  and  nietmpoiitan 
of  this  kingdome,  and  one  of  the  lords  of  bia 
mcjesties  prtvie  councill,  vc  and  your  accom- 
plices did  u|ion  the  third  day  of  May  1G70, 
Craellie,  sacraleciouslie,  and  inhuman  lie  assault 
the  said  archbisTiop  wht-n  he  was  traveliDj;  se- 
curliein  his  own  coach  to  St.  Andrews  within 
two  my  lea  of  the  said  city,  aud  u|)on  Magus- 
muir  did  most  wickedlie  and  furiouslie  dis- 
cbarge several  I  shotts  of  pistolls,  carrabins, 

tionable  member  of  <*  all  criminall  lihcllcs," 
without  exception  even  of  those,  where,  ac- 
cording to  the  story  told  in  the  libel,  there  may 
seem  to  be  no  room,  strictly  speaking,  for  a 
charge  of  accession.  Because  it  may  turn  out 
in  the  trial,  that  this  story  is  insccurate  or  im- 
perfect; and  yet  a  new  state  of  fact*,  or  a  new 
train  of  circumstances  may  appear,  in  evidence, 
salficient,  in  its  own  nature,  to  involve  the 
panuel,  in  one  character  or  another,  in  the  guilt 
of  the  case,  and  competent  therefore  to  be 
proved  in  terms  of  the  act  of  James. 

*<  In  conclusion,  it  appears,  on  the  whole, 
that  under  the  general  charge  of  art  and  part, 
as  authorised  in  the  statute  of  James,  the  pro- 
secutor has  a  twofold  advantage.  Being  not 
only  freed  from  the  necessity  of  setting  forth  the 
iDONde  of  the  pannet's  accession,  or  the  detail  of 
circumstances  which  press  the  sus)>icion  of 
guilt  on  him ;  but  having  a  security  also 
a^nst  the  effect  of  all  such  variations  of 
his  proof  from  the  libel,  with  respect  to  the 
manner  of  doing  the  deed,  as  do  not  alter  or 
take  away  the  fundamental  charge.  For  in- 
stance, in  the  case  of  Nicol  Muschet,  [he  be- 
in^  in  November  17:20  indicted  of  the  murder 
ofnts  wife,  the  charge  in  the  dittay  was  that 
on,  Sec,  be  did  in  a  mo<it  cruel  aud  barbarous 
manner  under  cloud  of  night  carry  Margaret 
Hall  his  spouse  to  the  king^s  park  at  Ilolvrood- 
faouse,  and  then  and  there  did  wilfully  and 
wickedly  murder  lier,  by  cutting  her  throat  al- 
most quite  thmui^h,  and  giving  her  several 
other  wounds  \^  hereof  she  died ;  with  a  charge 
of  art  and  part  subjoined,  which  was  sustained, 
and  Muschet  was  convicted.]  If  it  had  ap- 
peared in  evidence  that  the  panncl  was  not 
nimself  the  actor  on  the  occasion,  but  had  pro- 
cured and  hired  another  to  dispatch  his  spouse 
in  the  manner  libelled  ;  or  thai  he  had  an  as- 
sociate in  the  business  who  did  the  deed,  while 
he  watched  at  a  convenient  distance,  to  prevent 
interruption  ;  still  the  libel  would  have  been 
goiMl  ayrainst  Muschet.  For  still  true  it  was, 
that,  time  and  place  foresaid,  Margaret  Hall, 
hiss|M)USCy  vras  murdered  by  cutting  her  throat, 
and  that  the  pannel  was  art  and  part  thereof, 
as  libelled. 

"  Or  state  the  case,  that  John  and  James  are 
indicted  of  murder,  as  actors,  or  art  and  part  i 


haebnts  and  rousketts  upon  the  said  onach, 
wittiin  whilk  the  said  archbishop  aud  his 
daughter  wer  for  the  tyme,  and  his  grace  bar- 
ing oppined  the  coach  door,  and  come  fourth 
to  you,  and  falling  down  u|ion  his  knees  bc^ 
ging  mercy,  or  tyme  to  recommend  his  souH 
to  God,  and  pray  for  you  his  murderer,  so 
cruel!  inhuman  and  sacralegious  were  ye,  that 
without  pitieing  his  gray  hairs,  or  the  screeki 
of  his  werpinf^  daughter,  or  respecting  hia  cha- 
racter, or  ofhce,  ye  did  most  furiouslie  and 
cruellie  give  the  said  archbishop  many  bloodio 
cruell  and  mortal!  wounds  in  his  bead,  and 
other  places  of  his  bofly,  andlet^  him,  dend  and 
murderetl  upon  the  place  in  a  most  cruell  and 
lamentable  manner,  *  and  in  tocken  of  year 

and  that  the  deed  is  related  in  the  libel  as  done 
bv  John  who  stabbed  the  deceased  with  a 
sword,  while  James  held  his  hands,  and  dis- 
abled him  from  standing  on  his  defence. 
Though  it  turn  out  on  the  trial,  tbst  the  fiKt 
was  otherwise,  inasmuch  as  it  was  James  who 
stabbed  the  deceased  w  ith  a  sword,  while  John 
held  his  hands  ;  still  the  indictment  ahall  be 
gonti  to  convict  both  John  and  James.  Because 
still  the  bottom  and  substance  of  the  accusa- 
tion, the  time,  and  place,  and  manner  of  the 
murder,  by  stalibing  with  a  sword,  are  all  true; 
and  both  ]nmnels  are  guilty  thereof  art  and 
part ;  uhich  clearly  falls  under  the  comp—  ef 
the  general  charge' in  the  libel. 

"The  charge  of  art  and  part  is  suitable 
equally  to  accusations  of  every  sort ;  aa  aiadh 
so  to  indictments  on  a  British  statute  which 
creates  some  new  offence,  fonncrly  uuknown 
in  our  practice,  as  to  one  laid  at  (M>mmon  law, 
or  on  any  of  our  old  Srottish  acts.  For  al- 
though in  virtue  of  such  a  statute,  the  crime 
or  guilt  be  niaile  the  same  for  both  parts  of  the 
kingdom  ;  it  no  wise  lullows  that  the  way  of 
prosecution  and  trial  in  the  two  countries  is 
to  l>e  the  same  too,  nor  ihat  our  practice  shall 
be  bent  and  accomnio«late<l  to  the  Engliab. 
On  the  contrary,  as  in  each  countr}'  the  prose- 
cution4»u^t  Ix;  before  its  own  courts  and  magis- 
trates, so  must  it  also  be  conducted  in  eacb^ 
according  to  its  own  custom  and  form  of  pro- 
cess, no  matter  tho<i(;h  in  conseauence  of  the 
different  mil's  respecting  the  trial  of  acces- 
saries, the  issue  of  the  pnisecution  in  the  two 
countries  miky  sometimes  happen  to  be  dif« 
ferent." 

*  Concerning  the  archbishop  Sharp,  and  an 
attempt  upon  him,  which  had  been  committed 
some  years  before,  see  in  tliis  Collection,  vol.  6, 
p.  1207,  the  Trial  of  James  Mitchel. 

Wodrow's  account  of  this  transaction,  and  his 
reflections  upon  it,  are  as  follows : 

"  Bishop  Sliarp  had  been  somedsys  in  Edin- 
burgh, putting  things  in  order  for  his  going  up 
to  court :  he  bad,  n|)on  the  first  of  MaVf  got 
the  proclamation  anent  arms  (published  Blay 
14,}  passed  in  council  with  some  struggle; 
and  May  9,  in  the  allemoon,  he  went  orcr  dw' 
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guilt  of  the  foresaid  horrid,  impious  and  sa- 
cralegious  murder,  ye  did  not  compear  in  the 
toun  of  St.  Andrews  upon  the  threteiut  da^r  of 

Firth,  and  came  to  captain  Seton's  house  in 
Kennoway,  where  he  lotl^cd  all  niirht.  If  any 
bofiy  came  that  night  to  Kennoway  enquiring 
about  him,  as  the  printed  accounts  by  tlie  pi*e- 
latick  party  say,  I  am  assured  it  \f'as  uone  of 
the  iieople  who  fell  in  with  him  to  morrow. 
May  3,  he  went  bumeward  to  St.  Andrews, 
and  tONkk  Ceres  in  his  way,  slopped  there, 
and  smoked  a  pipe  with  the  episco|>al  incum- 
bent. 

"  The  persons  before  spoken  of,  nine  in 
number,  some  of  whom  were  gentlemen  of 
good  fiunilies,  being  fond  of  a  meeting  with 
Carmicbael,  came  abroad  pretty  early  upon 
the  Saturday  morning,  and  traverscil  the  fields 
up  and  down  searched  the  hills  above  Cowpur, 
and  some  other  places,  for  some  hours,  but  did 
not  find  him.  The  reason  of  their  not  finding 
Irim,  as  the  above  accounts  bear,  was,  that 
when  Carmichael  came  out  to  his  hunting 
abont  Scotstarbet,  a  shephcnl  thereabout  ad- 
vised the  baily  to  go  liome,  for  some  gentle- 
men had  been  enquiring  about  him,  at  him,  and 
were  very  desirous  to  meet  with  him:  and 
Carmichael,  not  without  some  fear,  returning 
from  his  sport,  went  homeward. 

*'  They  continued  searching  till  near  the 
middle  ot  the  day,  and  by  this  time  they  were 
come  about  a  mile  to  the  eastward  of  Ceres  ; 
and  being  wearied,  and  beginning  to  despair  of 
meeting  uith  Carmichael,  they  were  just  talk- 
ing to^^ier  of  parting  mid  quitting  ilieir  pro- 
ject, when  a  b<iv,  a  servant  oi^  Black 
afSmner  thereubuuts,  canie  up  with  them,  and 
inlbrmed  them,  that  the  archbishop's  coach  was 
in  Ceres,  and  with!  i  a  little  to  come  up  towards 
Flebshole,  not  far  from  tiicm. 

**  This,  as  some  of  them  in  their  accounts 
aty^  did  very  much  surprise  them,  and  raised 
many  tbougntb  of  heart ;  the  inci<ient  was  so 
odd,  that  just  when  parting,  and  giving  over 
their  search  for  the  servant,  the  master  should 
.&liinto  their  hands:  that  when  they  had  miss- 
ed the  enemy  they  ^^  ere  looking  tor,  their  arch  • 
enemj  and  fountain  of  all  their  wo  should  fall 
in  their  way. 

**  One  ot  them  said.  It  seems  he  is  delivered 
into  our  bands,  and  proposcil  they  should  cut 
him  off,  having  such  an  occasion.  Mr.  Ilack- 
Btoun  of  Kathillet  oppo>ed  the  motion,  as 
being  a  matter  of  bloml,  and,  as  he  thought,  of 
the  last  consequence  to  this  nation  and  church, 
and  what  Te(|uired  more  deliberation  by  far. 
But  what  he  ^ery  strongly  mired  was  not  of 
weight  enougli  to  stop  them  fruiii  the  attempt. 
I  find  some  accounts  ad<l,  that  after  reasoning 
upon  this  head,  one  of  them  prayed  for  conduct 
and  direction;  and  afler  that  Rathillet  told 
tbem,  though  for  what  he  saw,  they  seemed  to 
be  clear  to  go  on,  yet  he  was  not  at  all  satisfied 
in  hii  own  mind  anent  it.  However  the  rest 
went  forward  in  their  design,  and  he  would  not 
|Art  with  them. 


the  said  moneth  of  May  1679,  nor  m  the  tonn 
of  Coupar  U|)ou  the  sexteiut  day  of  the  said 
moneth,  nor  within  the  toun  of  Kirkaldig  upon 

"  In  their  going  towards  the  coach,  one  of  the 
com  nan  V  pro|K)sed  that  some  one  should  take 
the  leading  and  command  of  the  rest,  and  that 
they  should  exactly  obey  Ids  orders  whatever 
fell  out,  and  Rathillet,  notwithstanding  his  op- 
position,|was  generally  named,  but  he  told  them 
there  had  been  a  difierence  betwixt  the  arch- 
bishop and  him  in  a  civil  process,  wherein  he 
reckoned  he  was  wronged  by  the  primate ;  and 
though  in  any  other  case  he  would  not  refuse 
to  do  them  all  the  service  he  could,  yet  by  no 
meiuis  could  he  at  all  act  in  this  matter ;  and 
he  was  of  opinion,  tliat  it  was  very  improper, 
though  he  could  joy  n  with  tlieni,that  he  should 
command  them,  since  it  would  give  the  world 
ground  to  say,  that  what  thry  did,  was  from 

tiersonal  pitpie  and  revenge,  which  he  protested 
le  was  free  of.  They  all  declared  their  having 
no  personal  grudge  at  the  man,  but  at  Iiis  way 
and  practice,  and  so  chose  another  of  their 
numUr  to  be  their  leader. 

^*  Hy  this  time  they  were  come  to  a  little 
village  about  two  mites  from  St.  ilndrews, 
called  Magus,  near  to  which  they  descried  the 
bishop's  coach  ;  whereupon  oneof them,  upon 
a  fleet  horse,  i-ode  up  to  the  coach,  to  see  if  the 
bishop  was  in  it.  The  bishop  noticing  him, 
cried  out  to  the  coai  hman  to  drive.  The  gen- 
tleman hearing  this,  cist  his  cloke  from  him, 
and  pursued  at  full  speed ;  the  rest  did  the  like, 
and  can:e  up  as  fast  as  they  couhl ;  only  the 
pei'Aon  \i  ho  had  the  debate  with  the  bishop  kept 
at  some  distance,  and  did  uot  at  all  engage  in 
the  acti<in. 

**  IVhile  pursuing  a  little  this  way  in  Magus- 
rouir,  oneol  the  bisliop's  servants, named  Wal- 
lace, turned  upon  them,  and  cocked  his  piece; 
but  two  of  them  com in"^  up,  soon  dismounted 
him,  and  took  his  cai  nine  from  him.  Mean 
while,  as  the  coath  drove  fun(»usly  away,  they 
shot  their  musqiiets  at  it,  but  could  not  stop  it, 
till  the  person  upon  the  t1  et  ho.rse  came  up  to 
the  coaih,  crying  out,  Jndas,  be  taken.  The 
primatt*  <  aded  the  more  violently  t<t  the  coach- 
man, Dri\e,  drive,  drive.  The  coachman  kept 
off  the  gentleman's  horse  from  him  with  hia 
whip  ;  hut  he  came  up  with  the  postilion,  and 
called  him  to  ston  ;  and  h**  driving  on,  he 
stnirk  him  o^er  the  head  >iith  a  sword,  and 
ilismountid  him,  and  straight wiiy  cuttcd  the 
trnr(>s  of  the  e«iach,  and  siO)ipi?dit. 

'*  Dy  this  time  the  rest  viere  come  up,  and 
found  flic  bishop  and  his  dangiiler  iu  the  coach. 
The  captain  ordered  him  to  come  out,  that  no 
prejudice  might  l>erall  his  dau^jcliter,  whom  thej 
Mould  not  wilin<^r|\  hurt.  This  he  refused; 
whereunon  two  of  them,  the  rest  being  taken 
up  in  dismounting  and  securing  the  servants, 
poured  in  their  shot  on  the  bishop's  body,  his 
daughter  shrieking  and  weeping  most  bitterly, 
and  were  mounting  their  horses  to  go  off,  as- 
suring themselves  he  was  killed.  But  one  of 
them  heard  his  daughter  say  within  a  little,  O ! 
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an'l  S4*rvants  dwellingf  within  the  sh^'ret  of 
F\iTiiri(l  Kiiuossr,  bcfWr  the  sherifT  deputs  nf 
tlu'  s'.iiil  slure  coininissionat  fur  examiriiDfr  of 
ilit'tii,  ill  piVNtTiu'f  of  tlie  \i iiiicysses  who  Mur 


the    twentie    ihy  thcrof  nor  In   the  tnun  of  | 
DuuiftTUiiin,   upon  tlie  twentii*  thinl   of  th\> 
tame  month,  dayrs  and  places  aiiptiintfil  fin*  j 
examination  of  tin*  ht'rili*rK,  tfiifit'nt'i,  r.uiars  ' 


tliere  is  iifc  in  yet ;  upon  uhicli  \w  }>'ot  avfain  ti' 
the  coach,  ami  eulkil  tIiv  captniii,  and  tlic 
othen,  u'ho  found  tlie  hi^hop  sdl'c  aud  whole, 
not  in  the  least  tout  hod. 

<*  Whereiipo.i  tlu*  captain  commandid  hi:n  ■ 
to  come  out,  and  some  iliscout'ic  passed  *t\ii.\t : 
them,  which  I  shall  !cet  down,  as  lelt  untler  the  , 
hands  of  some  who  were  present.  While  the  •. 
bishop  lingered,  ami  crieil  for  mercy,  tlic  com- 
mander said,  *  I  take  Ciodto  \\ilness,  wlutsi- 
'  cause  1  desii'e  to  o.\n  in  adhprin;;  to  the  per- 

*  secutetl  G^ospel,  that  it  is  not  out  of  any  haired  • 

*  of  your  i»erson,  nor  from  any  prejudice  \oa 

*  have  dune  or  could  do  to  me,  that  1  intend  now 

*  to  take  your  life,  hut  her:iuse  you  have  heon, 

*  and  still  continues  1«)  he  an  a%owed  upposer  of 

*  the  gfospel  aud  kiu'^dom  of  ('hrisl,  and  a  mnr- 

*  derer  ot  his  saints,  uhost*  hlood  yon  have  shed 

*  like  water.'  Another  of  tin  tn  said,  *  repent, 
<  Judas,  and  come  out/  .All  the  bishop  an- 
swered was,  '  lien:h*mcn,  save  mv  life,  and 

*  I  willsa^e  yours.'  The  first  ivplicil,  *  1  know 
'  it  is  not  in  *your  power  t  ither  to  save  us,  or  to 
'  kill  ns ;  I  again  declare,  it  is  not  any  parti - 

*  cidar  feud  or  quarrel  i  have  at  }  ou,  which 

*  moves  me  to  tliis  attempt,  hut  hecause  you 
'  are  an  enemy  to  Christ  and  his  interest,  aud 

*  have  wrunt;  your  hamls  in  the  hlooti  of  his 

*  saints,  rot  only  alter  l*cniland,  hut  several 

*  times  sinic,  and  particularly  for  your  iierjury,  ! 

*  nnA  sl.i'dding  the  bh»od  of  .Ur.  James  .Mitchel,  j 

*  :itid  lidiiii*;  a  hand  in  the  death  of  James  ! 

*  I.t  iinoii!,  r.nd  your   n«T»idious  lH*tni}ing  of  | 
«  tiiv- eliureU  ofS'ojIancI :  Thesj  crimes,  added  ; 

*  i;e,  wud  iliat  hloud  erv   with  a  loud  \oiee  to  ' 
«  lieavrn  i":>r  vt  Uifeanee,  and  we  arc  thi^  day  to  | 

*  execMtf  it.'  Aud  again  he  ordered  hiiii  to  ' 
Come  out.  and  prt^pare  for  death,  judgment,  and  i 
eternity.  Tin-  hishop  still  ret  used,  and  cried  for  I 
inoro ,  and  o/ri'i-ed  him  money  to  spare  his  | 
liti*.  ^JMie  captain  siiid,  Thv  money  perish  with 
thee,  and  to!d   i:im,  he  allowed  'him  time  to 

n-ay,  and  eommandeil  him  again  to  .Mime  out.  ' 

^he  hishop  sri'.i  rt  fus«'d.     One  of  the  company,  j 

at  some  distance  eri»Ml,  *  sering  there    have  ' 

*  been  so  many  jivfs,  unjiistlv  taken  by  him,  I 

*  for  which  thei-e  is  nut  I  he  least  si^n'of  re- 
■  pentance,  we  uill  not  be  innocent,  if  any  more 

*  be  taken  that  way.' 

**  Then  one  of  them  tired  a  pistol  at  him  in 
the  coach,  which   it  seems  did  not  touch  him, 
and  another  wounde<l  him  with  a  sword ;  at 
ivhich  the  bishop  cried  out,  Fy,  fv,  1  am  gone: 
yet  the  wound   was  not  mortaf.     Aud  being 
again  calleil  to  come  out  of  the  coach,  he  said,  : 
I  am  gone  already,  uh.it  needs  more  P  Then  [ 
they    steppt-d    near  him,  to    pull  him    out ;  ' 
upon  which  he  cried,   1   know  ye  will  save  j 
my  life,   1   will  come   out  ;  and'  acconlingly  i 
came  out.     An«l  l>eing  a;;-'in  pressed  to  pray,  ' 
he  fell  down  U|>on  his  knees  before  the  captain,  ! 
andsaid.  For  God's  sake,  sa\e  uiy  life,  save 


^ 


my  lilu;  oflering  him  money,  and  promising 
to  l:i>  down  his  epi'.'c«)pal  function.  The  com- 
mander told  him,  he  had  been  without  mercy, 
and  nm-d*.  d  ( x|K'et  no  merc\ ,  and  he  could  not 
spare  his  life,  and  again  pressed  him  to  prepare 
lordruih,  and  pray.  Uiiw  of  these  pr(!sent,  An- 
drew iiL!i!lan,tuld*my  infcrnjer,  that  they  were 
stnnin-d  t(»  se«*  his  carri.i;;e,  aud  that  by  no 
means  Wiuild  he  be  prcvdde«l  ivith  to  pray ;  and 
anollic  ubsLTves,  that  they  were  mightily  sur^ 
pi  ihi'd  I '  his  obduraiene^s,  and  that  there  wu 
not  the  li'dst  s>gn  of  concern  about  him  a«  yet. 
Tlis  Andrew  was  present,  and  did  not  touch 
him,  but  cndeavouiTd  to  secure  liis  daughter 
from  hurt  and  danger,  when  she  would  inter- 
postt  'twivt  the  artoi's  and  Irim. 

'^  Instead  of  olfering  to  pray,  he,  seeing  Ra- 
thillet  at  some  little  distance,  crept  towards 
him  on  his  hands  and  feel,  and  cried,  Sir,  1  knuvr 
you  are  a  ^entlwman,  you  will  protect  rae.  Mr. 
llackstoun  answered,  Sir,  I  sliall  uererlaya 
hand  on  yuu ;  and  rode  a  little  otf,  fur  all  this 
time  he  did  nitt  alight. 

**  The  hishop  finding  this  art  to  fail  bim, 
turned  to  them,  aud  begged  they  might  save 
the  life  of  an  old  man,  and  promiMH)  he  wouM 
obiain  them  a  remi*>sion,  it  being  capital  to  at- 
tempt the  life  of  a  privy  counsellor.  The 
captain  warned  him  that  they  would  not  spsre 
him  longer  *,  if  he  did  not  address  God  pre- 
sently, thev  knew  what  to  do.  The  bishop'i 
courage  still  continued,  and  he  proiKwed  soma 
new  desire ;  upon  w  hich  they  disciiarged  ac- 
other  shower  of  shot  upon  him,  whereupon  bt 
fell  bark,  and  lav  :is  dead. 

'*  But  one  of  them  giving  him  a  prick  with  I 
his  sword,  he  raised  himself;  then  thev  begin 
to  imagine  shooting  would  not  do,  and  the  com- 
mander onleretl  them  all  to  draw  their  swords. 
Andrew  (iuillan^s  expression  to  my  informer  ifr 
that,  u[M)n  the  sight  of  cold  iron,  immediately 
his  courage  failed  ;  and  though  before  he  still 
insisted  in  his  petitions,  and  seemed  not  to 
regard  their  warnings  much,  yet  now  be 
made  hideous  and  terrible  shrieks  as  ever  were 
heard. 

'*  The  commander  seeing  no  warnings  wosM 
prevail  with  him  to  go  about  any  thing  Tike  nre- 
paration  for  death,  with  a  shabble  struck  iiin 
on  the  face,  and  one  of  his  chops  fell  down : 
he  essayed  to  sjieak  somewhat,  but  was  not 
understof  id .  They  redoubled  their  strokes,  snd 
wounded  bim  in  several  places,  and  killed  bin 
outright. 

''  Af^er  the  bishop  was  killed,  the  captain  re- 
ceived any  arms  which  the  servants  had,  wIm 
wei-e  five,  two  riders,  a  footman,  the  coachman, 
svid  fKistillion.  He  onlered  them  to  deliver  sU 
their  papers  ;  they  said,  they  had  none :  then 
he  went  to  the  coach,  and  got  a  little  trunk| 
and  finding  ntvthiog  in  it  but  hoods  and  dotbes 
belonging  to  the  bi&»bop*s  daughter,  it  was  set 
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pRsent  atfhit  e«ecnibl«  murder ;  and  notwith- 
shindioflr  his  tnejesties  proelauiatioD,  tlctcd  tlic 
Ibnrtli  of  Moy  the  said  year,  rcquyrin^r  them 
thereto,  bears  oertftieation,  that  such  of  the 

in  again.  He  fbimri  another  little  Iwx  with 
payers,  which  be  seixed.  In  a  trunk  upon  the 
Qoach  he  fmmd  a  few  more  papcnt,  and  a  lam; 
bible  fttll  (tf'lirte  cnts,  and  thv  pinturcs  of  Christ 
«ml  the  New  Tesflamcut  Saints,  and  some  pas- 
sage of  the  history  of  the  Bible  in  Taliduce, 
ttnd  a  case  of  Tc^y  Anc  Frpuoh  pistols,  all  which 
thev  took.  The  rest  of  the  trunk  contained 
clothes  and  fnmilnre,  which  they  did  not  touch, 
takhiff  notbivg  but  papers  and  arms. 

'<  In  the  bishop's  pockets  thev  found  neither 
■lifer  nor  gfold,  bat  only  some  letter:?  and  pa- 
oers,  and  a  whin^r  with  silrer  roves,  and 
kaitet  conform.  Several  of  the  forcmentionefl 
^•eeounts  bear,  that  they  found  on  the  bishop  a 
box  wkli  some  pistoM»1l,  threads  of  worsted, 
and  other  odd  things  in  it,  ^\hich  tlicy  knew  not 
what  to  meke  of. 

**  This  is  all  I  have  met  with  as  to  the  mate- 
ria eiroumstanccs  of  thisfoct,  and  1  have  given 
4t%Ml  found  it  in  papers  which  are  writ  hy  pcr- 
WNis  present,  who  only  indeeil  could  give  ac- 
counts of  tilts  matter ;  and  they  agree,  as  far 
$n  I  can  learn,  with  tlie  accounts  which  went 

a  and  down  afler  the  murder  was  committed. 
1  this  took  up  about  three  quarters  of  an  hour 
■bout  mid-day,  *twixt  twelve  and  one  of  the 
•  dock,  Saturday  May  3,  this  year. 

'  "  As  they  went  off,  thev  met  a  man  very 
Well  inonntetl,  and  askint^  hfm  what  he  was,  brc 
•Uwered,  one  of  my  loitt  8t.  Andrews's  ser- 
Iranis,  whom,  it  seems  the  bishop  had  sent  oflT 
to  pay  his  respects  to  si>me  persons  abont :  the^^ 
dinnoanted  him,  took  his  arms  from  him,  anti 
drore  away  his  horse  to  shift  for  hinnself,  as  ihry 
had  formerly  done  to  the  other  two  riding  ser- 
vants, and  thus  rode  away  in  a  body  to  a  place 
three  or  four  inilrs  distant  from  Maguiiiiuiii', 
'Where  tlili  action  was  done. 

"  The  actors  hi  this  bloody  tragedy  eonhl 
sot  but  wonder  at  their  ou  n  preservation,  and 
that,  when  this  I'.irt  r.  a<;  a  doing  in  tlic  o|ien 
fields,  at  the  Lricfht  of  the  day,  in  this  season 
of  the  year,  and  ho  many  piec<'s  discharged, 
-they  were  neither  interrupted  or  iliscovcrcd ; 
miMt  this  was  the  more  strange  to  them,  that 
there  were  fioldi^ir-  lyint^  uuou  every  hand  of 
them,  in  liarg's  lialcliristio,  Lademic  and 
Cawpor,  all  witliin  a  very  fow  miles  of  the  place, 
beride  parties  oflroopers  continually  rangin<r 
Up  and  down  the  sbire ;  and  yet  they  got  on 
without  observation,  and  continued  together 
till  niglit,  lookhig  over  the  ftapers  lliey  had  got. 
"  Among  the  papers  they  found,  these  are 
the  most  consideFsole.  A  gift  of  nonentries 
df  ieTeralgcntlcfiiens^  estates  in  Fife,  and  else- 
where, to  Alexander  Lesly  of  Rinninrie,  with 
-iMtrttctMiiis  and  informations  how  to  prosecute, 
Id  «rder  to  the  eviction  of  the  lands,  the  patent 
'4f  the  birdioprick  of  Dunkeld,  in  favours  of  Mr. 
liiiilrew  Bruce  ardideacon  of  St,  Andrews,  se- 
f«fal  frtaentations  to  churches  whereof  the 
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tennants,  cottars,  servants  and  others,  as  should 
be  absent,  should  be  reputed  as  accessory  to 
the  said  cryme,  and  that  the  forsaid  procUr 
niation  did  supiTseid  all  execution  upon  letters 

king  is  patron,  instructions  to  conjunct  deputies, 
and' new  glfls  of  the  heritors  fines,  a  uaper 
al)out  popery,  whereof  a  full  account  could  not 
be  given  when  the  infonnation  whence  I  take 
this  was  writ,  several  missives,  and  other  papen 
of  no  consequence. 

"  Afier  they  had  lookt  through  the  papers, 
they  continued  together  in  &e  foresaid  house 
till  'the  evening,  and  then  separated,  and  every 
one  shifted  for  himsdf  the  best  way  he  might. 
Tliis  is  the  best  account  I  can  give  of  this  mat- 
ter ;  and  in  the  matters  of  fact  there  is  a  con- 
currence of  two  or  three  accounts  I  have  seen, 
none  of  which  that  I  know  of  have  been  printed, 
and  therefore  I  have  given  them  at  the  more 
length. 

*' They  arc  indeed  all  upon  one  side;  and 
therefore,  in  a  matter  of  this  nature,  which  only 
can  be  fully  known  by  balanced  acooonts  of 
both  sides,  t  think  it  but  fair  the  reader  should 
see  what  is  said  upon  the  other  side.  As  far 
as  I  have  noticed  what  is  printed,  there  is  no 
very  great  difference  as  to  matters  of  fact ; 
tlicre  is  indeeil  considerable  difference  as  to  the 
carriage  and  character  of  the  bishop.  The 
written  accounts  I  have  made  use  of,  represent 
hiiu  &s  most  averse  to  prepare  for  death,  and 
fhe  printed  accounts  represent  hiui  as  a  saint. 
It  is  my  business  to  pfive  matter  of  fact  as  1  find 
it ;  nndtherefbre  that  the  reader  may  have  the 
other  side  of  the  stores  I  have  insert  an  account 
of  this  matter,  publislhed  by  authority  and  order 
of  the  prK-y  council.  The  former  accountzi 
are  takeir  from  the  actors'  papers  and  relations, 
and  this  from  the  bishop's  dauffhler  and  ser- 
vants, and  1  shall  make  no  reflections  on  it ; 
only,  the  m:itters  of  fact  fonneriy  relatc<l  in 
this  history,  and  the  known  tenor  of  the  pri- 
mate's acriTijjs,  give  no  foundation  tor  such  a 
character  as  tlu;  hishop  j^ets  in  this  paper. 

"  Some  other  acr«aints  of  this  matter  I  hare 
seen,  wjnrh  1  shall  very  shortly  pass.  One 
was  printed  at  London,  a  few  days  after  this 
fact  was  done,  for  D.  M.  which  is  the  flattest 
and  most  insipid  account  I  ever  almost  saw  of 
any  thing,  and  it  deserves  no  further  notice. 
Another  account  was  published  about  the  same 
time,  intituled,  A  True  Relation  of  what  has  been 
discovered  concerning  the  murder  of  the  Arch- 
bishop of  St.  Anilrcws:  wherein  this  murder  is 
lodged  upon  Ilatliillet,  and  his  brother  in  law 
John  Balfour  of  Kinloch  5  and  these  two  per- 
sons are  represented  to  have  been  wronged  by 
the  primate  in  some  civil  affairs,  and  to  hare 
muitfered  him  in  pique.  This  naper  was  an- 
swered by  another,  intituled,  A  Clear  Discovery 
of  the  Fahhoods  of  the  former,  wherein  indeed 
the  matters  of  fact  advanced  in  the  former  seem 
plainly  enough  o^-ertumed;  but  when  this  is 
doue,  very  little  light  is  brought  to  this  matter, 
and  therefore  I  say  no  more  of  it :  only  it  ap- 
peuv  to  OM  undeDiaUe,  that  Bathillet  wis  not 
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Or  caption,  or  interconioiuD^,  or  any  other  war- 1  that  they  might  have  laiflElie  come  to  and 
and  for  seouring  of  any  person  iur  any  '  cone  from  tlie  furaaids  plaoea  at  the  seveml 
cause,  for  the  space  of  fouriie  cii(ht  hours  befor  dyets  of  appeirance,  without  trouble  or  impe- 
and  C'ller  the  ibrsaida  dyeta  uf  appearance,  j  dement ;    untl  alao,  ye  baring  bein  inquyred 


actively  ccKHwrned  in  this  mattrr.     And  as  to  - 
John  Ualfour,  thoui^h  it  be  true  wlwt  is  in  Uiis 
paiier  asMertcd,  That  he  had  withdrawn  from  • 
unlinances  ibr  many  years,  and  was  very  ac*tive  : 
about  field-cunvculicles  ;  yci  a  |ienifHi*a  doing  ' 
BO  will  ni-ithrr  make  him  a  saint,  nor  make  tlie  . 
|ieople  lie  joyns  himself  to,  cliap^caJ>lc  with  ! 
every  thing   lie  doi*R:  and  I  cannot  find  liiat  I 
this  gt'ptleuian  had  ever  any  great  character  for 
religion  among  thoKc  that  knew  him  ;  a::d  such 
were  the  acc!<»HnUi  of  him  when  abrooil.  that  the 
revrrt'ud  miniKters  of  tlic  Scots  con>;rcgutiou  at 
ilotterdam  would  never  allow  him  to  commu- 
nicate with  them.    Indeed  upon  him  I  find  this 
action  is  generally  and  principally  lodged. 

"  A  third  account  of  this  matter  1  find  in 
that  virult'nt  pamphlet  formerly  sfioken  of,  in* 
tituled,  The  Spirit  of  Ponerytspeaklng  out  of 
tlic  mouths  of  plumaticaJ  rrotcslants,  L^jiid. 
K3H0.    This  writer  liath  litllc  of  fact,  but  w  lint 
is  taken  out  of  the  counciPs  narrative :  he  ailds 
the  certificate  of  a  physician  and  three  chirur- 
geons,  who  inspectetl  the  biKhop's  body,  to  prove 
Uicy  Ibuud  one  wound  below  the  rigiit  clavicle 
by  a  shot ;  and  in  the  same  certificate  tliey  de- 
c-tare, tliey  found  three  wounds  in  his  left  nand, 
which  might  have  proved  mortal,  tliough  he  had 
had  no  other,     1  am  so  ill  a  physician,  as  not 
to  understand  how  a  wound  in  the  hand  in  itself 
can  lie  mortal.  He  adiLi  the  namc:i  of  the  mur- 
derers in  rod  Utters,  John  Baitbur  of  Kinloch, 
David  Ifackstoun  of  Uathillet,  GiHirgo  liallbur 
in  GiUtouu,  James  Uussel  in  Kings-krttic, 
Kobert  Dingwall  a  farmer's  son  iu  Caddain, 
Andrew  Guillan  weaver  in  Ualmerinoch,  Alex- 
ander Henderson  and  Andrew  Hcuderson  sous 
to  John  Henderson  in  Kilbrarlunont,  (jeorge 
Fleming  son  to  George  Fleming  in  Ralboulhy. 
As  lar  ns  1  can   learn,  Andrew  (luillun  was 
only   called   by  tlio  actors  to    look  to    their 
Lorscs,    or    some    such    thing,  but  was  not 
artivp,  though  prpsent  at  the  notion.     Two 
Htndt.) suns  were  aOcrwards  imprisoned  lOHJ, 
on  this  arroiuit,  and  let  gu.    Mow  many  uIIht 
inistakeai  an^  in   this    iLst.  1   kiiow   not:   in- 
(lit^l  this  wiit«.'r  linth  too  nuiiiy  lUUv  facts  and 
blunders  for  uic  to  fbUou  ;  iiriiher  tibull  1  con- 
sider what  he  pretends  to  bring  to  vindicate  thi> 
fact  from  Pr«-sb\ttrian  writers,  Kr.ux,  Naph- 
tali.  Jus  Popiili  ViiKliratnm,  since  none  of  his 
citatitiiis  come  at  all  up  to  this  cikho.     W  hut 
follows  iu  point  of  history,  aiicnt  the  Hiriiilantl 
host,  tlie  murder  at  I^uwdon-hill,  and   iiutj(»r 
Johnstoup,  is  falsa,  and  his  misrepresentati«>ris 
are  already  taken  off  in  tlie  former  part  of  this 
iiistorv. 

**l^hclast  account  of  the  bishop's  death  I 
have  met  with  in  print,  is  in  the  Caveat  for  the 
%Vhig8,  Ixmd.  1711,  part  1,  p.  57,  wherein  all 
tlic  spiteful  lies  anv  when:  published  seem  to 
be  cast  together,  ft  would  be  tedi<ms  to  go 
<tlirAJu;>U  the  luistakes  of  this  ill  uatured  and 


malicious  author  in  tliis  matter.  What  he  talks 
of  lists  of  peiwms  to  be  murdered,  handed  about 
with  tlie  archbishop  on  the  head  of  them,  of  the 
relenting  of  the  assassinators,  their  trampling 
bis  daughter,  ami  many  other  thiogv.  are  mk- 
kuowD  to  such  wlio  were  present.  The  ren- 
counter was  certainly  undesigned,  till  they  got 
notice  of  the  bishop's  coming  that  wav ;  and 
they  were  so  far  from  being  stirred  up  by  field 
preachers  to  it,  that  they  themselTes  hail  no 
thought  about  it  till  the  hour  in  which  it  wa*9 
done.  The  Christian  temper  of  the  primale 
at  his  death,  which  this  writer  harangues  on, 
is  very  peremptorily  denied  by  snch  as  weim 
present,  as  we  have  seen ;  and  I  very  much 
lealouse  those  religious  expressions  are  made 
for  him. 

**  Thus  on  both  hands,  1  hare  laid  this  affair 
before  the  reader,  from  what  I  hare  seen  in 
manuscript  and  print  relative  thereunto ;  and 
though  many  remarks  might  be  made  upon  tho 
whok,yet  1  shall  coiifme  myself  to  one  or  two 
which  are  pro|icriy  historical. 

**  One  is,  That  as  none  of  the  real  acton 
were  taken,  so,  when  the  murder  was  over, 
they  came  out  of  Fife  for  their  own  safety,  and 
joyncd  themselves  to  those  who  attended  thesa 
field- preachers  who  set  up  against  the  oe« 
and  indulgence,  of  whom  before  ;  from  which 
the  Englbh  papers,  yea,  the  narratives  of  the 
af\er  acts  of  council,  as  we  sttall,  hear,  load 
the  risers  at  Bothwel  with  being  art  and  part  in 
this  action.  1  do  not  question  but  several  d' 
tbern  were  at  Bothwel  for  their  own  safety ; 
but  it  is  very  ill  reasoning,  and  unfair  to  lodigv 
this  fact  upon  the  whole  party,  when  perhaps 
not  one  of  a  thousand  knew  them,  or  what  they 
had  done. 

"Another  is,  That  this    incident   of  tht 

bishop's  murder  became  not  only  matter  of  re 

proach  to  the  whole  suffering  presbyterians,  as 

ilatbillet  fairly  insinuated  to  the  actors,  though 

'  indeed  the  calumny  was  grroundleM,  as  hath 

been  noticed,  but  also  the  occasion  of  very 

heavy  oppression  and  persecution.  The  prelates 

and  council  took  hold  of  it,  as  a  hancUe  for  pro- 

j  seeming  the  cruel  designs  the  primate  was  ctit 

!  off  houi  finishing.    This  was  made  use  of  as  a 

'  shibboleth  tor  many  years,  to  vex  poor  inno- 

I  cent  and  ignorant  country  |i6ople  with,  when 

<  seized :  and  so  far  is  it  from  truth  which  Lesly 

,  advanccth,  Cassandra,  No.  2,  p.        '  Tliat  the 

*  worst  of  the  primate's  enemies  had  nothing 

*  lay  to  his  charge  but  episcopacy,'  that  ha 
,  w  as  generally  lookt  upon  as  a  rery  ill  nan ; 

anil  the  impressions  of  his  wickedness,  wkh 
some,  otlier  things  before  suggested,  made  not 
9  few  unwilling  peremptorily  to  judge  of  tbii 
I  action,  which  a  great  many  others  had  freedom 
I  enough  to  condemn  as  murder.  Several  wem 
I  executed  as  accessory  to  his  death,  who 
I  eutircly  frae  of  it|  aid  many  othen 
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whither  the  murder  of  the  late  archhisliop  of 
8t.  Andrews  was  a  marder,  yoa  declaired  that 
it  \ras  non.  And  farder,  the  commissioners  of 
justiciary  having  inqnyred  yoa  whither  ye 
would  deny  tliat  ye  was  gfuilty  of  the  said 
murder,  you  did  refuse  to  answer,  or  deny  tlic 

upon  that  score,  a^inst  all  law  and  justice, 
«s  shall  be  noticed  in  the  succeeding  history. 

*'  Upon  the  whole,  though  the  roost  part  of 
good  ueople  in  Scotland  could  not  but  observe 
and  adore  tiie  holy  and  righteous  providence 
ef  God,  intheremoTalof  this  violent  persecutor 
and  spring  of  the  most  part  of  the  former  se%e- 
lities,  at  such  a  juncture,  just  when  upon  new 
and  violent  projects,  yet  they  could  not  approve 
of  the  manner  of  taking  nim  off,  nor  would 
they  justify  the  actors :  and  the  known  Stanza 
of  that  excellent  man,  and,  in  his  time,  good 
poet,  sir  David  Lindsay  of  the  Mount,  upon 
cardinal  Beaton's  death,  could  not  but  come  in 
people's  minds,  as  not  unapplicable ;  with  it  I 
end  this  section  and  chapter. 

As  for  this  Cardinal,  I  grant 
He  Was  the  man  we  mieht  well  want, 
God  will  forgive  it  soon : 
But  of  a  truth,  the  sooth  to  say, 
>ltho'  the  Lown  be  well  away. 

The  fact  was  foully  done." 

NARRATivKofthe  Murder  of  the  Archbishop, 
published  by  authority. 

"  On  the  third  of  May,  a  day  remarkable 
in  the  church  kalendcr  for  the  invention  of  the 
holy  cross,  this  excellent  prelate  found  his,  and 
1  hope  obtained  his  crown,  Tin  which  mouth 
abo,  Henry  4,  of  France,  ana  cardinal  Beaton, 
«me  of  his  predcccti^ors,  were  assassinateit). 
Abont  niuc  or  the  clock  in  the  morning  he  took 
bis  coach  in  Kennoway,  a  village  ten  miles 
distant  from  St.  Andrews,  where  he  lay  the 
night  before,  accompanied  only  with  four  of  his 
servants,  and  his  eldest  dang^iTter  in  the  coach 
with  him.  About  half  an  hour  before  he  was 
attacked,  his  great  soul,  it  seems,  presaging 
what  came  to  pass,  he  fell  on  a  most  pious  and 
serious  discourse  to  his  daughter,  giving  her 
such  pious  instructions  and  directions,  as  he 
woulahavc  done,  if  upon  his  death-becl,  where- 
imto  she  gave  such  becoming  and  satisfactory 
answers,  that  he  embraced,  and  formally 
Ueraed  her :  aflcrward  coming  near  to  a  far- 
raer's  house,  called  Magus,  he  says,  There  lives 
an  ill -natured  man,  God  preserve  us,  my  child. 
Within  a  very  little  time  atler,  the  coaohnmn 
perceiving  some  horsemen  on  the  spur  niler 
them,  calls  to  tlie  postilion  to  drive  on,  for  those 
men  had  no  good  in  tlieir  minds.  My  lord 
finding  tlie  coach  run  so  hard,  looke<l  out  to 
•ee  what  the  matter  was,  and  then  perceiving 
armed  men  pursuing,  he  turning  to  his  daugh- 
lar,  said.  Lord  have  mercy  upon  me,  my  poor 
child,  for  I  am  gone :  upon  which,  presently 
three  or  fMir  of  the  ruffians  fired  at  the  coarh, 
hut  touched  neither  of  them  in  the  coach ;  the 
foa^BiMpntfaittr  on,  and  outrun  the  most  part 


rounler,  and  caused  delate  these  words  '  refused 
to  deny.'  Off  the  which  rryrae  of  murder 
and  manslaughter  ye  are  actor,  airt  and  part. 

And  also  ye  the  said  David  Hnckstoun  of 
Rathilet,  are  imlyted  and  accused  of  your 
treasonable   declining   the   judgment   of  the 

of  the  rogues  (my  lord's  own  servants,  of  which 
the  best  armed  was  wounded  in  the  head  by  a 
swonl,  being  mounted  on  weak  hackney 
horses,  had  fallen  behind  before  this,  and  were 
disarmed  at  the  first  coming  up)  while  at  last, 
one  of  the  best  mounted  overhigheil  the  |ios- 
tilion,  and  by  wounding  him  on  the  face,  shoot- 
ing the  coach- horse  which  he  led  in  the  hack 
and  cutting  him  in  the  hams,  turned  the  coach 
out  of  the  way,  and  gave  the  rest  the  advan- 
t»f:e  to  come  up.  Then  they  fired  aeain  ;  one 
of  them  had  his  pistol  so  near  my  lord,  that  the' 
burning  calfing  was  )cf\  on  his  gown,  and  was 
rubbed  off  by  his  daughter,  which  wounded 
him  two  or  three  inches  below  the  right 
clavicle,  in  betwixt  the  second  and  tliird  rib, 
and  then  another  of  them  on  the  other  side  oi' 
the  coach  run  him  upon  the  region  <if  the  kid- 
neys with  a  small  sword ;  thereafter  they 
calletl,  Come  out,  cruel  and  bloody  traitor,  but 
not  any  offered  to  lay  hands  upon,  or  dra^  him 
out  of  his  coach,  as  is  falsly  reported  in  the 
relation,  the  assassinates  being  all  yet  on 
horseback ;  whereupon,  most  composedly  he 
opened  the  door  of  the  coach  himself,  and  stept 
out,  and  then  said.  Gentlemen,  you  will  spare 
my  life,  and  whatever  else  you  please  to  do, 
you  shall  never  lie  questioned  for  it.  They 
told  him,  there  was  no  mercy  for  a  Judas,  an 
enemy  and  traitor  to  the  cause  of  Christ.  Well 
then,  said  he,  I  shall  expect  none  from  you, 
but  promise  to  me  to  spare  my  poor  child,  di- 
recting his  speech  to  one,  whom  it  is  suspected 
by  his  looking  him  broad  in  the  face,  he  knew, 
aud  reaching  forth  his'  hand  to  him,  the  bloody 
villain  starts  back  from  my  lord,  and,  by  a 
mighty  blow,  cut  him  more  than  halfthou^ 
the  wrist :  then  said  my  lord,  i  hope  ye  wilt 
give  nic  some  time  to  pour  out  my  srtui  to  God, 
ami  I  shall  also  pray  fur  you ;  and  presently 
fulling  on  his  knees,  he  said,  Lord,  fonnvethcmy 
for  1  do ;  Lord  receive  my  spirit.  While  thus 
prayiifgon  his  knees  (oneof  th?  traitors  standing 
souie  paces  off,  called  to  the  rest.  Spare  those 
Cray  hairs)  and  his  hands  IiAe<l  up,  triey  stnick 
furiously  at  him,  and  wounding  him  thcreiu 
in  three* places,  which  nevertheless  he  kept  up 
bleeding  to  hearen,  while  one  of  them  cut  him  to 
the  very  bone,  a  little  above  ihclertey*,  where- 
upon niy  lonl  said.  Now  you  have  done  the 
turn;  then  falling  forward,  he  ^trctcht  himself 
out,  and  laid  his  head  on  his  artn,  as  if  he  had 
been  to  compose  himself  for  sleep,  when  some 
ofthe  villains  from  their  horses,  and  others  a 
foot  (having  alighted)  gave  him  about  fifteen 
or  sixteen  vnmnds  in  the  head,  and  in  effect, 
the  whole  occipital  part  was  but  one  wound  ; 
atW  which  Uiey  rifled  his  pockets,  and  took 
some  papers  out  of  them ;  and  so  mad  was  tlieir 
spite  and  rage,  that  even  alter  he  waa  deatti 
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kin^*ft  iii.iie&tie  bis  aires  and  successors,  ami  of  > 
his  louiicill  aiul  ju(l^:<,  coutraii-  lu  the  r^9  act 
8  par.  kin;r  James  tlie  6,  uhereby  it  is  stalut, 
and  urdaincd,  that  bis  hynes  his  airs  aiul  suc- 
ccsors,  be  iheiiibclves  and  tlicr  councils  arc, 
and  in  t^mc  to  come  sball  be  judges  coiu{)«tent 
to  all  fjcrsons  bis  hyncs  subjects  ut'  whatsoiu- 

aud  the  murderers  |*t>ue  some  \i.'.v  fi'Oin  lli« 
body,  uuL-  of  tlie  furious  and  blo'itfy  assassins 
returned,  and  thrust  twice  or  tbrice  at  him 
witb  a  sword.  Tbey  riilibcd  liis  dau^bti-r  of 
some  tfold,  und  other 'ibiu;;j;.s  she  had  in  a  little 
box  (tiiey  hud  wounded  bi  r,  dirus;'.ii^  at  her 
fattier,  lutuixt  wliom  and  them  sbe  had  in- 
terposed herself,  by  a  stab  in  ber  thigh,  aud 
one  of  berthuuibs)  then  tbey  took  away  my 
lord's  bible,  ui^j^btba;;,  girdle*  aud  some  papers 
of  moment :  tbev  also  ndibcd  his  servants,  and 
took  tbeir  umiM  Irom  ttiem,  and  then  went  away 
as  they  camu,  and  eiiuounlLTed  one  of  my  lord's 
gentlemen  he  ba-1  sont  off  some  time  before  to 
salute  the  earl  of  Crawfonl  in  his  name  hni  in§^ 
passed  uear  ij  bis  house  :  on  2  (^f  tbem  calkil  to 
kill  him,  fur  he  was  one  of  Judus's  servants; 
others  came  and  took  bis  pajicis  in  his  iorc« 
pockets,  and  aruiH,  aad  bid  biw  bof^onc,  for  bis 
master  was  f^ne  home  before  him.  Tlie  place 
where  this  borrid  murder  was  eommitleil,  is 
called  Mutnis-muir,  witbiu  i^^o  miles,  aiid  lU 
sigbt  of  tbc  tow  u  of  St.  Anilrcws. 

"  Thus  iell  that  txcellent  prelale  (ivbose  eb:i- 
racter  and  worthy  acta  des^rne,  rnd,  nn  dimbt, 
vrili  fiud  some  exee'lcnt  pen)  b^  die  hawily  of 
nine  fanatic  rnfliaus;  Ti;ut  they  wrj*c  s(»,  is 
not  to  be  doubted,  their  names  beinj;  ail  now- 
known,  and  all  of  tbcni  denounced  or  iiitcr- 
communed,  for  fruc|ut:!!'ii;,'  tieM-c.o:jvenlie!Ks, 
and  iho  known  f'bjttnpi.-'ii::«  »»f  tb:a  i'-ity  in  iltc 
«hire  »..f  FifL- ;  beaidei  !l:ei:-  inly  >.u:,  liheil  dis- 
course at  the  ti.no  oi'  their  olindy  aelinif*, 
shews  wbut  temper  of  K|i;ii:  tlie>  were  of.  1 
have  done  vriib  my  rrhiliun  ^uttc^ied  to  in«  be- 
fore iliniOtis  uitiiiSNes  by  i*iy  lo.iis  ih..i-i.ior, 
and  tlirs-  cf  !iis  se:  \  aiits'tliat  ueie  s.i  u:)f'.: lu- 
nate to  be  s:icctaiors  ot  tbi>  e\ec;ablt  uihuix; 
\vuru  I  ba«o  ob^Lrved  br.ir  riiiieu!i.M.s  tiir  ali- 
tl.jr  e.i'i!je  pre4ei:d„«i  liiie  o!:ii  i*;,  wlieu.  he  ».'ii- 
dcavours.  tt>  iiiM'(Aa'th«>  orcaiiion  of  the  iiii'.niir 
of  the  a'.-eiilii.s!irp  of  Si.  Audieah;  fur  what 
ne«d-  Wi;s  tlieir  «,f  any  liiiaj^  nioie  to  pnAo!*e 
tbem,  tlian  \i\h  beino^  an  archhisiiop,  an<l  the 
piiiniiieof  Sititland,  aud  the  in;st  Veiive,  a:* 
'^veii  as  iht  in  jsl  r».Her-m!  lutlicr  at'tliiseliureb ;' 
Vl  as  it  net  hir  titis  reasou,  itiat  be  ^«as,  on  the 
streits  ij»  KdinburKii.  iliet  at  by  'Mr.  Jaii-.es 
Witebel.  nhde  in  hi>  own  ciiacb:''  Was  tart  this 
Uie  reason  that  tbese  fanatiek  books  from  Hid- 
Liiid,  boib  some  time  ajft>  aud  ol'  late,  marked 
out  li;?  meriim  cujiut^  as  tbey  termed  it.  aud 
dru.tcd  bill!  to  a  auel  death,  aud  pave  out 
jiredlcLoiis  that  he  should  die  so  ?  wliieh  tbey 
caaily  n.ijriit,  leii;;;  >o  ai-tive i«i  bUiUidatin^r  und 
]»romptiu<;  iubtiumenls  to  fultU  tlieir  owu  pi-o- 
pbceies. 

*■  O  Lord,  how  unsearchable  arc  tliy  judgc- 
*  iueou,  ahd  thy  way«  past  tiuding  out!*  " 


ever  estate,  de«nr«e,  function,  or  oondilioni  tbil 
ever  they  be  cor,  spiritual  or  icmporall,  io  afl 
matters  whci-ein  they  or  any  of  them  shall  be 
apprebcodit,  summoned,  or  chargctl,  to  answer 
to  sick  things,  as  sludl  be  ini{U%  red  of  them 
be  our  said  so%'eraigne  lord  aiul  his  counciil, 
and  that  non  of  them  w  bilk  shall  happen  to 

AVoilrow  also  gives  the  following  Inbtra- 
mcnts,  relatiug  to  this  Murder: 

pR0tf..\M.\Ti<»N,  May  4,  for  Discoverv  of  tb« 
Murderers  of  the  Archbishop  of  St.  An- 
drews. 

"  Charles,  by  the  grace  of  God,  king  of 
Great  Britain,  France  and  Ireland,  defender 
of  the  faiUi :  To 

our  Lyon  king  at  arras,  and  his  brethren,  he- 
ralds, uiacei-s,  or  messengers  bi  arms,  our  she- 
rifls  in  tliat  |iart  conjimctly  and  acrerally,  spe- 
cially constitute,  greeting.  We  being  fully, 
and  by  legal  proofs,  assured  of  the  late  homd 
and  blootf)'  murder  committed  upon  Saturday 
last,  iH'ing  the  third  of  May  instant,  by  ten  or 
ele\en  fauatiek  assassinates,  upon  the  peiion  of 
the  most  reverond  father  in  God,  James  late 
arcM>islio{)  of  St.  Amlrews,  primate  of  all  800U 
hnd,  which  barbarous  and  inhumane  assassins* 
tit»n  and  parriride  will  (we  doubt  not)  Hpre^d 
liormr  and  aniazcmeiit  in  all  the  hearts  of  such 
as  believe  that  there  is  a  (ind,  or  a  christian 
riliuiou,  a  rrueltv  cxecrcding  the  barbarity  of 
pa;^ns  und  heatli^ns,  amongst  whom  the  offi- 
cers .ind  minister  of  reliq;iou  are  reputed  to  be 
sacrid,  and  arc  by  the  respect  uim  to  the 
Uwliv  which  they  adore,  secured  again>t  sU 
sueh'  bloody  and  Vxcerable  attempts,  a  cruelty 
exeeiding  ^he  U-lief  of  all  true  Protestants, 
whos:  ehurehes  tiave  justly  stigmatized,  with 
the  marks  of  iiiipicty,  nil  sueh  as  defile^  with 
bivKKJ  those  bamlK  ^Oiieli  ihty  ought  to  hold 
up  to  Heaven,  luiil  a  erueitj-  equal  to  any  with 
w  hicli  wc  can  reproach  tbcr  i-ueiuies  of  this  true 
and  vi't'ormed  church :  by  which  also,  uot  only 
the  principles  of  human  society,  but  our  autho- 
rity a: id  gn\  erument  (tlie  saiiF  Archbishop  be- 
in;^  one  of  our  priry  coiineil)  is  highly  «*io- 
!aied,  and  oxample  and  encouragement  giveii 
tor  murdering  all  such  as  sene  us  taithfully 
according  to  the  prescript  of  our  laws  aiia 
rwyal  eommauds,  daily  instances  whereof  we 
arc  to  expect,  whilst  field-conrcuticies,  those 
r%ndcz\ousi>s  of  rebellion,  and  forges  of  all 
bb^Kly  and  Jesuitical  principles,  are  so  fra- 
(|uc>ntetl  and  iollowed,  to  the  scandal  of  all 
p;ovcrnuieMt,  and  the  contempt  of  our  laws: 
And  which  muiiler  is,  as  far  as  is  possible,  ren- 
dered yet  more  detestable,  by  the  unmasked 
boldr.oss  of  such,  as  durst  openly  with  bare 
faces,  in  the  midst  of  our  kingdom,  at  mid- 
day, axsi'mblc  themselves  together,  to  kill  in 
our  highway  the  i'rimate  of  our  kingdom, 
and  oue  of  our  privy  council,  by  so  many 
strokes  and  shots,  as  loft  his  body  as  it  w«vp 
but  one  wound,  aud  many  o^'  which  beii||f 
given  ailer  thev  knew  he  was  dead,  vera  !»- 
mai'kable  proots  they  were  aclod  by  •  ifilil  tf 
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be  apprefaeBidit,  called  er  rammoiied  to  the  ef- 
fect foresaid,  presume,  pr  take  upon  band  to 
declaire  the  judgnnent  of  bui  hynes,  his  ain 
and  successors,  or  ther  councill,  in  the  premises, 


i     , 


hellish  and  insatiable  cruelty.  We  have 
therefore,  with  advice  of  our  privy  council, 
thought  tit,  hereby  to  command  and  charge  all 
sberim,  Stewarts,  baillies  of  regalities,  and 
boiUeries,  and  their  deputes,  magistrates  of 
burghs,  and  officers  of  our  standing  forces,  to 
search,  seek,  take,  and  apprehend  the  persons 
guilty  of  the  said  horrid  murder,  or  any  sus- 
pected bv  them,  and  to  imprison  them  until 
thev  be  brought  to  justice,  and  all  our  eood  | 
ami  faithful  subjects  to  concur  in  the  taking 
and  securing,  as  lar  as  is  in  their  power,  these 
assassinate :  and  in  respect  there  is  a  com- 
pany of  vagrant  and  skulking  ruffians,  who,  to 
the  great  contempt  of  all  government,  do  ride 
through  this  our  kingdom,  killing  our  soldiers, 
defbrcug  sucli  as  put  our  laws  in  execution, 
and  committing  such  horrible  murders,  who 
might  be  easily  discovered,  if  all  such  amongst 
whom  they  converse,  did,  according  to  their 
dutv,  endeavour  to  apprelicnd  them,  or  give 
notice  where  they  hauut  or  resort.  We  have 
therefore  thought  fit,  contbrm  to  the  144  act, 
pari.  12  K.  James  6,  to  command  aiMl  char^ 
all  our  sulyectK,  that  whensoever  any  unknown 
men  or  vagabonds  shall  repair  amongst  tliem, 
that  they,  witli  all  possible  speed,  certifie  any 
of  our  privy  council,  officers  of  our  forces,  or 
any  having  trust  under  us  tbereof ;  with  certi- 
iicalion  to  tlieni,  that  if  they  omit  the  same, 
they  shall  be  punislted  with  all  rigour  cpnibnn 
to  the  said  act.  And  sin^e  several  of  the  said 
assassiuates  are  known  to  have  been  tenants  in 
the  shire  of  Fife,  whose  faces  will  be  known  to 
such  of  the  witnesses  as  were  present,  we  here- 
by require  and  cotnmand  all  the  heritors  and 
masters  of  the  said  ,sliire  of  Fife  and  Kinross 
to  bring  their  tenants,  cottars,  and  servants,  and 
Dthcrs  dwelling  on  their  lands,  to  the  respec- 
tive to\fns  at  the  diets  aftenuentioned,  viz. 
tho%  within  the  pn^bylery  of  St.  Andrews,  to 
tlie  town  of  St.  Andrews,  upon  the  thirteenth 
day  of  May  instant;  those  uithin  the  presby- 
tery of  Cowpar,  to  the  town  of  Cowpar,  ufion 
the  sixteenth  day  of  the  said  month ;  those 
within  the  presbytery  of  Kirkaldy,  to  the  town 
of  Kirkaldy,  upon  the  twentieth  day  of  the 
said  mouth';  and  those  within  the  presbytery 
of  Dumtennling',  to  the  town  of  Durafemilinc-, 
upon  the  twenty  third  day  of  the  said  month, 
at  ten  a  clock  in  the  forenoon,  u|K)n  each  one 
of  the  said  tlays,  there  to  continue  and  abide 
till  they  be  examined  by  the  sheriff-deputes  of 
the  said  shire,  who  are*  hereby  commissionatc 
to  thst  cAect,  and  to  be  se<rn  bj''  the  said  wit  • 
nessGS ;  with  certification  to  suidi  of  the  said 
tenants,  cottars,  ser%  ants,  and  others  foresaid,  as 
shall  be  absent,  they  shall  be  reputed  as  acces- 
sory to  the  said  crime;  and  the  masters,  if 
ther  produce  them  not,  or  if  heitialier  they 
hawHw  any  that  shall  not  compear,  they  shall 
lie  veputfld  fiiTounri  ^f  tho  i«id  assanimMw* 


imder  the  paiue  of  treason.  And  be  the  se. 
cond  act  of  the  second  session  of  his  m^estie'g 
first  parliament,  it  is  statnt  and  ordained, 
that  if  any  jierson  or  persons,  shall  hereller 

And  whereas  there  are  8on:c  persons  under 
caption  or  intercommuning  in  the  said  shire  for 
several  causes,  and  lest  [lersons  who  are  inno- 
cent of  that  horrid  crime,  may  be  thereby  de- 
barred from  appearing,  and  vindicating  tnem- 
selves,  we  have  thought  fit,  hereby  to  sist  and 
supersede  all  execution  upon  any  letters  of 
caption  or  intercommunion,  or  any  other  war- 
rant for  securing  of  any  persons  for  any  cause, 
for  the  space  of  m  hours  before  and  allerthe 
said  diets  of  app^unncc,  that  they  may  safely 
come  and  go  without  any  trouble  or  impedi- 
ment whatsoever.  And  to  the  end  the  said 
cruel  murder  may  be  more  easily  discovered, 
we  do  hereby  ofier,  and  give  full  assurance  of 
our  indemnity,  to  any  one  of  the  said  assassi- 
nates who  shall  discover  his  complices,  and 
such  as  hounded  them  out,  and  of  present  pay- 
ment  of  the  sum  often  thousand  merks  to  any 
who  shall  inform  who  were  the  said  assassinates, 
if  upon  his  information  they  or  cither  of  them 
can  be  apprehendal,  tliat  tney  may  he  brought 
to  condign  punishment.  And  ordain  these 
presents  to  be  printed,  and  published  at  the 
Market-cross  at  £diuburgh,  aiid  at  the  market 
crosses  of  all  the  royal  burghs  iu  the  shires  of 
Fife  and  Kinross,  and  to  be  read  at  all  the  pa- 
rish Kirks  of  the  said  shires,  and  jurisdictions 
within  the  same,  upon  Sunday  next,  being  the 
11th  of  this  instant,  immediately  after  the  or- 
dinary time  of  divine  senice  in  the  forenoon, 
that  the  same  may  come  to  the  knowleflge  of 
all  persons  concerned.  Given  under  our  sig- 
net at  Edinburgh,  tlie  4th  day  of  May,  167  9. 
and  of  our  reign  the  31st  year. 

Allx.  Gibson,  CI.  Seer.  Ooneilii. 
God  save  the  King. 

Instkuctions  [of  the  Council]  to  the  Sheriff- 
Deputes  of  Fife,  anent  the  Trial  of  tlie 
MurdcTcrs  of  the  late  Archbishoji  of  Si. 
Andrew's. 

*'  That  all  males,  from  sixteen  years  of  a^e 
and  upwards,  in  each  presbytery,  meet  on  the 
days  appoiiited  ;  that  all  the  ministers  be  there, 
and  bring  wilh  tliem  the  communion  roils: 
That  they  mark  all  of  them  who  come  not  to 
church  on  the  account  of  fanatick  or  pi}nish 
principles,  and  that  tliese  be  set  aside :  Tbal  all 
such  us  aie  of  that  tribe  be  examined,  luid 
obliged  to  give  account  where  they  were  all 
the  3rd  of  May,  and  especially  i.etwixt  ten  in 
tlie  morning  and  three  in  the  aAcrnoou  ;  Hud 
that  they  prove  what  they  say  by  suilieient 
witnesses,  or  that  they  give  up  the  names  of 
the  witnesses  that  they  may  be  examined  there 
anent :  That  such  as  cannot  prove  a  good  ac- 
count of  tliemselves,  in  manner  ibresaid,  be 
secured,  and  theii'  goods  seized  and  secured, 
till  tlie  issue  of  their  trial :  That  such  sis  sliall 
be  absent  the  said  day,  be  holden  as  probably 
guilty  of  the  horrid  act,  and  their  ^{oods  se- 
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]iIolt,  coDtrp-e,  or  intend  death,  or  deftrnction 
to  the  king's  majcstie,  or  any  bodlic  harme, 
tending  to  death  or  destrut-tion,  or  any  restraint 


blood,  and  that  }'C  thnfor  falsriv  (Talsiie  pre- 
tending to  adhere  to  Jesus  Cbriivt  bis  ngfat 
and  kinglic  offirc  out  the  church,)  treasonablie 


upon  hisroyall  person,  or  to  depry«e,  de|Kise,  or  i  declined  his  majestie  and  hi«  oommissionen  of 
8US|K'nd  hirn  from  the  style,  honour,  and  kinglic  '  justiciary  to  bi>  rnuipetcnt  judg^es,  falslie  and 
hanje  of  Xhv  imperial  crown  of  this  rcalme,  or  i  wirkedhe  pretendiu;;^  them  to  be  opnin  enemies 
any  others  hiK  majesties  domini<»na,  or  to  sus-  !  and  eom|ietitora  f^r  the  croivn  and  powtr  of 
pend  him  from  the  exercise  of  hisroyall  &,m-  j  Jesus  (  hri'ct,  and  ve  obslinatlie  refuseil  to 
vcrnmeut,  or  to  Icvie  narr  aj^ainst  his  in.ij(*xtie,  {  sigiie  iU'w  ymir  widced  and  abominable  do- 
or any  commissionat  by  him,  and  shall  by  ;  clinator  dictat  from  your  own  mouth,  and  of 
wrciting,  printing,  preaching,  ur  other  ma-  ,  the  which  crymes  forsaid  ye  are  actor  art  and 
Dcious  and  advi&ed  speaking,  exprcsse,  or  de-  .  part,  which  hiring  finind  be  ane  assyse,  ye  ouglit 
clair,  such  ther  treasonable  intentions,  ever}*  =  to  be  punished  with  furfalture  of  lytf,  land, 
«uch  person  or  persons  being  u\Mn  suffieient  ■  and  goo«ls,  to  the  terror  of  others  to  cuumiit  tlie 

Srobatiou,  legallie  convict  thiTcof,  shall  he 
eenieil,  dcclaircd  and  adjudge«1  traitors,  and 
shall  suffer  forfauiture  of  l^fT.  honour,  lands 
and  goods,  as  in  the  cases  of  bye  treason, 
and  more  espcciallie,  when  the  same  is  done 

in  jud^'ment,  and  in  presence  of  his  majesties  ^  „  , 

commissioners  of  justiciary,  who  are  the  justice  clerk  and  com  missionera  of  justiciary, 
proper  judges  for  punishing'  of  such  hynous,  !  and  assy^crs,  all  in  judgment,  decline  his  ma- 
detectable,  and  treasonable  crvmes.  And  \  et,  i  jesties  authoritie,  and  renewe  bis  former  de- 
thesaid  David  llackstoun  of  Itathilet  bes  pre-  ,  clinator  (ineiitidued  in  the  dittay)  in  the  bail! 
•umed  to  committ,  and  is  guilty  of  the  saids  words  thei-of,  and  chair^'s  the  fords  and  as- 
cryvaes.  In  suae  fare  as  ye  Ining  u{ion  the  s>sers  who  shall  judge  liim  by  the  kiwes  >y- 
twenty  nvnth  of  July  instant  brought  ia  pre-  .  belled  to  be  guilty  of  his  blood,  and  refuses  to 
aence  of  the  lordjiistice  clerk  and  commissioners  i  answer  or  deny  the  archbishop's  murder,  and 
«f  justiciary,  ye  did  utter  the  malicious  and  ad-  i  bei::g  questioned  whether  he  made  his  escape 


like  iieref  ter. 

Pcrjtzifr.— Sir  Geora^e  M'Kenxie  of  Rose- 
haugh,  our  Sovereign  Lord's  Advocates 

The  said  David  Hackston  being  entered  on 
pannall,  did,  in  presence  of  the  justice  general. 


Tised  exprvsions  ai\er  mentioned,  viz.  Tliat  ye 
declined  his  majesties  authoritie,  and  the  au- 


out  ui  the  house  of  Mnrtoun,  when  he  was 
persewed    hy  the    archbishop's  servants 


thoritieof  the  commissioners  of  justiciary  as  'guilty  of  the  murder,  refused  to  answer  ;    but 

his  judges,  and  did  obstinatlic  refuse  to  signe  !  declaired  he  made  as  many  remarkable  escapes 

Uiisyour  treasonable  declinator,  as  being  betlir  i  wiihin  tliis  two  years  as  tnat  was.    The  birds 

persons  whom  ye  treasonablie  assert  arc  not  '  Imds  the  dittay  relevant,  and  remitts  the  nnt 

your  judges,  and  ye  refused  to  answer  con-  |  to  the  knowledge  of  the  assyse. 


ceniing  the  murder  of  the  late  archbishop  of 
St.  An(!reus,  and  you  falsly  ami  trcasonahlie 
asserteil  the  cause's  of  your  declinator  to  be 
bt'cause  they  usurped  a  supremacy  over  the 
church,  belongiii{f  allon  to  Jesus  Christ,   and  .  n:I||ar. 

have  established  idolatry,  perjurie,  auti  other  ',      

iniouity  in  the  land,  and  that  in  prosecuting 
their  designe  and  confirming  themselvis  in 
ther  usurped  right  have  slicd  much  innocent 


curt'd  in  manner  iori-said,  and  their  master  be 
obliged  to  keep  the  said  goods  on  the  t^froiuid, 
or  to  doliver  them  presently  :  TKat  (if  it  caii 
be  fttnvenientiy)  search  Ik'  inudi',  in  the  time 
of  the  said  rcndcvouz,  in  such  plnfcs  r<>-  those 
in  the  place  shall  Judge  most  couvcni^'nt :  Th:it 
the  names  of  the  alisents  lie  pulilishcd  at  nil  the 
parish  churches,  and  at  the  inarket-rrosci  tho 
next  market-day,  and  a  pmclamaiiou  cf  the 
council,  containing  all  thrir  names,  prohibiting 
reset,  shelter,  or  harbour  to  them  ;  and  also 
ordering  all  sherifls,  bailies,  magistrates,  Ncr. 
to  pursue,  apprthentl,  or  kill  them  in  case  tliey 
n^ist,  or  do  not  submit  themseht^,  and  a  se'- 
vere  fine  on  any  who  refuse  or  delay  to  concur 
in  the  said  duties  thnmgh  the  whole  kingdom  : 
Tliat  the  Sheriff- deputes  do  intimate  to  the 
heritors  of  the  suid  shire,  that  it  is  the  counciTs 
express  pleasure,  that  they  give  all  possible 
concurrence  to  tbem  in  this  examination  and 
uial,  under  aU  highest  pains." 


Assist. 

Sir  John  WhytfunI  of  Milntoun. 

!^Ir.  M'illiam  Nimmo  Gihnour,  of  Craig* 

Robertson,  ofStrowan. 
Sir  I'utrick  Threpland,  of  Fcnzies. 
Alc.vimder  Uianil,  late  Haylie. 
lUttray  of  Craighidl. 
Miluo  of  Mulrtouo. 
lilair  of  Wester  Yormock. 
Coiquhoun  of  lialvie. 

Mr.  U'illiam  Gonlon,  brother  to  Lesemoir 
Blair,  of  Ardbkiir. 

Wm.  lA'ivingstoun,masterfif  Kilsyth,  Stew- 
art of  Halid. 

r)u>id  Suintoun,  late  bailie  of  Edinburgh. 

PUUBATION. 

The  assyse  InwfuUiesuorne ;  no  objection  io 
the  contrair.  His  Majesties  Advocat  for  Pro- 
bation adduced  the  treasonable  DecUiiator  emit- 
ted by  the  wiid  Dd%id  Hackstouii,  the  wit- 
nesses elter  deponiug,  and  the  other  eviilenccs 
eftcr  specified. 

Follows  the  tenor  of  the  treasonable  Decli- 
nator, 

Edinburgh  38  July,  16R0.  In  preKDoe  of 
the  lords  justice  clerk  and  ooninussionen  of 
justiciary;   coapaind  DavM  UadutooD  af 
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Itathilel,  And  dn^lftirei  tiM  .ha  declins  the 
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lecomniisaioDen  of  jnsticjBry  as  hii  judgei, 
and  obslinatije  refuMs  to  aigae  this  decUoator, 
la  beii:>j;'  beibr  [>eraons  whi)  are  nothia  ji)dg«s. 
He  rct'mcs  to  answer  coacerniDg  the  murte 
of  Ihc  late  arclibiabop  of  St.  £m1[«ivs,  and 
•avs  ibc  causes  of  bia  declinalor  are  because 
tbey  have  usiirpedaBunreiDKcyovectfae  church 
lieloncinec  alone  to  Jesua  Christ,  and  havo 
vatahlmhed  iilubrfry,  peijurieand  ulher  ini<|oi- 
lie  In  the  tanil,  aiul  id  prMecuting  tbcir  dengoe 
in  conbrnuHnir  themselreB  in  this  usnrped 
riglit  have  shed  much  innocent  blood.  Tlier-  i 
Ihr  the  kuJ  Dai'iil,  as  adhering  to  Christ  his 
riifhta  and  kin(;1ie  office  over  tlie  church,  declina 
them,  Ihu  Ihni  are  hisopuin  enemiea  and  corn- 


hade  taken  his  awottf ,  and  thii  i*  the  truth  m 
he  aiiall  ansner  to  God. 

rSic  Subtcribilur,  D.  RiMBir. 

Hia   Majettiet  Adooeat  produced  the  Pro- 


^K'titara  fur  his  ci 


upon  his  majratirs  ndrocat  takes  instruments, 
and  rniiiyni  the  comraiHionen  of  justiciary 
to  sig'n  th(-  same  in  hi*  presence,  and  tur  bim. 
Anil  liis  nia,|«sties  advocut  takes  iostrumenta, 
that  the  luud  Darrd  has  caused  delate  the 
words  "  rf  liiie*  tn  ilenv"  the  murder  of  the 
Ule  archlrisho)!  of  St.  Andrews,  and  requyrs 
Jtlr.  Jolin  Vanse,  James  Balfour,  and  ihcmecers 
<it'  court  wilneysses  to  the  fonaid  declinator 
and  declaration.     Sic  Stbteribiter.     Haitland, 


the  haill  inhalHlants  of  thn  shyrea  oi 

Kinross,  to  appear  belbre  the  sheriff  deputes  of 
the  said  shyres,  the  days  and  places  therin 
mentioned  to  be  esaminnl,  in  presence  of  Qm 
(fitnesses  present,  vhen  the  archlntbop  of  St. 
AndreiTs  iras  murdered,  which  ia  dalad  Iha 
fourth  ofMay  16T8,  wiihaneProdamatioDdivi 
chargiue  the  reecpling  and  commaDdinj*  the 
delvTenn?  np  nf  the  said  David  Hackstoo, 
and  the  Mher  murderers  of  the  said  arcIiUshop, 
and  the  oiber  rebella  therin  mentioned  to  ju*> 
tice,  which  is  dated  the  twentie  sixt  day  of  Juas, 
the  said  year.  As  also  produced  tiie  Procla- 
mation containin{^  hia  m%esties  gracious  i 
don  and  indemnitie,  to  the  parsooa  ■ 
in  the  rebdlioD  1G;9,  whetin  lihe  a 
derers  and  others  are  expresslie  rsceptod, 
which  is  dated  the  8rth  of  July  the  said  year.* 
Item  produced  ane  f^oclaroation-t'  indiotiiig 
Circuit  Courts  to  be  holden,  and  appajnting 
the  said  murderers  to  be  proceedit  againat 
therein  and  banged  in  effizie,  and  promisiDy 
and  assuring  ane  reward  of  ten  Ihousond  merfes 
to  any  person  or  i>enons  who  abouM  appre- 
,„,.—..„,,        11     n  I  hend  the  said  murderers,  particntarlie  Ibe  said 

Ja.  FoiUis,  Darid  Balfour,  Da.  Falconar,    j^^jj  Hackstoun,  and  John  Balfour  of  Kin- 
'i'V^'ioe-  loch,  either  dead  or  dire,  which  nrodamatioa 

Andrew  Bmre  ot  Eartethall,  being  solemlie  i"  dated  the  fourteent  of  August  the  aaid  year. 
awome,  )iurfred  of  pattiall  council!,  and  exa-  Item  atic  Prochimation  i  appoynting  and  com- 
Tuineil,  depons,  That  heaawe  thcpannall.  Da-  iiinndiDgshoifisand  other  magisttatea  toap- 
vidllockMouii  ofRathilce,  iahiswoundscfler  prebend  and  secure  the  peraons  of  the  said 
the  contlict  at  Aviesmosac  upon   tiie  place  I  Darid  Ilnckstoua,  John  Uaifour,  and  tlte uthet 


n  the  lield,  and  amongst  the  dead,  and  in 
the  cuKlody  of  Darid  Ramsay  who  made  him 
prisoner,  and  depous,  that  the  psnoall  did  dc- 
clair  to  hini  the  manner  of  hia  conduct  in  ma- 
nadgeing  tlie  contlict  with  his  majestiet  forces, 
aii'l  lliat  it  «tiS  upon  the  two  anil  tncntie  day 
ot'July  instant,  about  tnur  o'clock  in  Ihu  efler- 
tiuuu.   Sic  StibKrilittur,     AU.  or  Eirlsiuu. 

Darid  liimisay,  gentleman  in  ClaTerhnuss' 
tioup,  sou  to  major  John  Ilamsay,  bdng ao- 
Icmulie  stiome,  purged  of  paniall  councill, 
and  examined,  depons,  he  aawa  the  pannall, 
ll:iilil  DackttouB  of  Rathilet,  in  armes  with 
tliL'  rehells  at  Ayret-mosse,  od  the  twentie-ae- 
coMil  day  of  July  instant,  and  depons  thai  be 
fuui;li[  a^Tist  the  deponent  peniHullie,  and  he 
lieuni  him  give  command  and  sawe  him  drawe 
\ip,  and  siTve  upon  Ibe  left  wing  of.tbe  rdwlls. 
De|iDaa  til'  in[|uyred  the  pannall  aneDt  hia 
guiltines  of  thi;  arclibishepv  tnurder,  and  tha 

Cnnall  would  not  answer  anent  that,  tfaotwh 
answered  aiient  ether  ^ueriiona,  and  wonld 
neither  confesse  nor  deny  11.  Depons,  that  the 
tiepunent  whs  llie  person  that  took  the  pannall 

KmoncT,  and  tcuk  his  sword  from  him,  whit:h 
has  preventlie  by  him,  and  that  the  pannall 
asktd  quuilcni,  and  bc^ed  10  aaire  bit  lyff,  and 
the  deponent  swved  him  from  a  stro^  bj  re- 
ceATing  llw  aame  on  hi*  oira  bandi  efler  b« 


murderers.     Dated  tlic  SOlh  Sept  1679. 

Air.  Alei.  Malcolait,  AdTOcat,SheriffDeputB 
of  Fife,  being  Holemnlie  itwome,  purged,  and 
examined,  depones,  that  the  pannaU  apperrad 
not  before  him  at  any  of  tlie  tour  places  con< 
laiued  in  tlte  proclsmatioa,  at  (be  tymet  ap- 
poynted  lor  examinatiou  of  the  hrritora,  and 
others  in  the  shyre  of  Fife  auent  the  Ardibi- 
a hop's  murder. 

Sie  Subtcribitur,        Alex.  Huxouh. 

WilHam  Wallace,  serrilor  to  the  late  arcb- 
hiahopof  St.  Andrews,  bdngaolemnlie  awome, 
and  purged,  depons,  he  was  at  the  house  ot' 
Hononn,  searching  for  the  patmall,  and  iba 
other  murdenas  of  the  late  archkahop  of  8I. 
Andieni,  and  that  tbe  persons  who  wer  in  bed 
in  that  house  having  got  from  their  bed  and 
Vtade  ther  eacape,  the  de|ionent  did  fyre  at  ottc 
of  Ihem,  and  that  tbey  left  two  of  the  hones 
uyaa  which  the  munleren  of  the  late  areh- 
bi^opof  St.  Andrews  did  rvd,  whenthev  mur- 
dered hia  grace.  DepoDSjitiatth^istolIwhieh 
was  taken  out  of  the  depcment's  packet  bj  the 


•  Published  August  14lh,  1679.  See  it  in  8 
Wodrow,  Apjiendix,  No.  33. 

t  Published  Angost  14th,  1679.  See  it  in  3 
Wodrow,  Ajipendix,  No.  34. 

f  Saait  ia  %  Wodnnr,  Appndis,  No. «. 


that  iiiurbt,  that  the  clcjioneat  and  others 
the  boofle  of  Mortouii  searching^  for  the  mur- 
derers, and  that  Abraham  Smith  the  coach -van 
toM  him  he  had  been  striitflrin^  with  Rathilet 
in  the  close,  and  that  Rathilet's  lister  tnhl  the 
deponent,  that  her  brother  llathilet  and  Uullbur 
of  Kin  loch  hade  botli  of  them  hcin  thrr,  ami  at 
the  murder,  and  this  is  the  truth  as  lie  bhall 
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imirdercn  the  tjfke  of  tlie  nrarder,  w«9  fomid  [  he  heard  John  Pollock  primier  cotiftjK  befbr 

the  lords  of  the  pri  vie  coimcHI  in  toftor,  that  lie 
heard  Hackntoun  of  Rdlhilet  aay  tint  he  i9U 
with  the  murderers  of  the  arditnabop  of  8r. 

qiwBtian,  nbr  be  his  own  accncr.  2.  Whtt  ha 
woald  dechrc  as  to  the  kmc's  aalhorily  ?  As- 
(ireied,  that  authority  that  uMoiriH  the  interat 
ofUwl,  and  alates  itsell'  in  oppositioii  to  Jesof 
■niwer  to  God ;  farder  dcpouK,  thr.t  be  the  I  (Christ,  {<;  no  more  tn  be  oiniM  ;  but  so  it  is, 
tominon  bruit  and  rrpoi-t  of  the  coiintit- y,  tiic- '  the  k'ntfr't  aiithorKy  is  now  snch,  thnrfove-  it 

Sianall  Rathilet  has  ulwayi*<  beiii  rrput  oiu;  ul' ,  ought  not  to  be  oirnnl.  3.  fVbethor  the  kill- 
e  ptincipall  inonlert>r»,  and  depons  tbey  uciit  I  in<;  of  the  arclibiNiinp  oTtiC.  Andivw*  waa  mnr- 
to  search  his  siller's  liouse  for  liiiii,  asime  of'  der,  yeu,  or  not?  Answered,  that  be  thought 
them.      Sic  SubKribitur,        \V.  Walla ts.        it  uo  sin  to  dispatrh  a  bloody  mouster.    4.  If 

Ai-  t      ■>   -.1  t         ..II.        .lie  owned  the  new  covenant  taken   at  the 

Abraham  Sm,lh,  c.«eliman  to  the  late  arch-    Qu^„sfe^^,  f^^  Mr.  Cawil,  one  of  their 

InahM  of  M  Andrews;  bewsolemi.lKswn,>,e.    ..^chers  PAnsweiwI,  that  he  did  own  it  ia 

*"'*^'JI!1T"""*?*J^'*'!J'«!''"a ''!;"''*  '  «cr%  particular  thereof,  and  wonM  fain  see 

S^^Si!S^L!u'l".u'''°••*^*    '*?  ™'*  ]  ilie  min  that  in  conscience  and  t««»B  woald 

?!r.  llT^'  '."If^V*"  7"  '  """  ''"""S    •»•>>»»  the  contrary.    5.  If  he  wei«  at  Hiertv, 

tiSi'..  iH'S^j''.'""'''  ;y*"?.  ""  ■"'.  '■''™';  '  ""<<  l"«l  tl"  P»»«-  to  kill  any  of  the  kill's 
bm«rt  a  httle  di»l.-mce  f  rom  the  coatl,  an-l    .«„„,.i|,  ,„,!  n'^mier  them  as  1^  did  thebtsiToa 

5  -S!;  ^"yJ!"*"^^  *",*'!*  H^'Il"'"^  '  "f«t  Andrews,  whether  he  wouM  do  it,  yea  w 
■rardermthe  .loponent  wreale.1  wrth  thi-  ,«in-  ^^  ,  ,„,„,.^,i  jhat  he  had  no  spare  tTme  to 
nan  in  the  cl<^  ot  Mortonn,  and  »*nt  twice    ^„,^^  g„^,^  f^;.„,„^  ,„,,  childbh  «ic«ioiM. 

y*"^  •■!       n .""'•.  .""^i*  1."   i'^^,        "Tl.eehancrilortoWhini,UTatilTieweteBOt 

firtrni  hire,  and  the  deponent  catchetl  his  tannrt    ^,„^  i„ge„„„u,  in  his  answen,  be  would  pre- 

!IHl  L"^:Z  !t  ^Tf       "  Y^  l*"^"7.'' :  scnti  v  bS  t«rtoml.  He  aiisweitd,  That  li  llut  a 

?^  miT^  L^iT'/T'  "Tf  ""ii*  !!5  little"  addition  to  your  fonuer  cruekiet,  and  I 

2irt!fli,- !.  .k"*!  ^^  '!Si''  «'"'>!>'*^  have  that  comfort:  that  though  yon  tor^my 

Sr^:J21^/Hi';uTl?'    n'^"*r'7  wounded  ho.lv.  j^^  ye  canilit  4ach  my^niK 

IIl^^Sif^'i!r?i^ ""'''1''^'*"""'!!!';'^  The  chancellor  firged  him  with  s»en7other 

^!^.^£!Jl  "M;i.'?i''T"i'""M'*  questions,  which  1«  refused  to  answer.    But 

^     S^..1^L   ^Tif"'  '^l'  W  K^ »"  *•  ■*!"  wW  he.  i  wouW  Pladly  speak  a  little  if  I  eouU 

^iw^iiTlte"^"  lu'i,'''^!  T'  I'avclib^v,  whiJi.  »»  Allowed  him.    Then 

w^tiTlJra^Srtoi^seSte  he  said    yek„j>w  that  yo.«,.  is  a  folly,  and  I 

A,'    .1  ^  . . .  ^  J  .L  ^fi        iV*^    -c— %."«i  arknoM  ledsfc,  that  in  my  vounirer  years  1  was 

tor  the  AmruererM,  and  that  the  self  same  pistoll  .  i    "     -   i  i     .     "-^i    .?     r    •*.  ^e  -. 

».k:^K  ««-  ♦.u-J  4t^     *!.         II-  I     T  "^  too  much  carried  down  with  the  siiait  of  it ; 
wbicU  was  taken  from  the  archbishop's  man 

William  Wallace,  was  found  in  a  bed  in  tlie 
house  of  Mortoun  under 


but  that  inexhaustible  fountain  of  the  goodness 


byblo  here  produced,  said  i 

And  this  is  the  truth  as  iiu  nuau  uii:«nvr  ii»     i       u  j*  • -.r  i r«u_:_* 

4j«-i  ..  I  .i^.^,^.- I ..  -.     vA        •...    iV  •!    1  here  before  vou  as  a  itnsoncr  of  Jesos  Chnst, 

SrL«i^.1.  ^"'^'■'T'  Vfr'T'-M  ♦■»f  adhering  to  his  cause  and  interest,  which 
^rjrT,^M  .I.T.'  ■"'''""  *T,^  "*  "'^  '"""  »'=»"«  l-^n  scaled  with  the  blood  of  many  wor- 
S?i.^^^iSS.Ki»'"''V!i."'"S"*  "•"  ""'"'^rr  :  tl"«.  »ho  have  sufteit^d  in  these  kj,,  and 
Sf»hn..«^^f  Ji'"^  *•'  'TT'  """'  ,'"  have  witnessed  to  the  truth,  of  Christ,  !h-.e 
the  house  ofMortoutt  to  search  torhin.  as  such.  .  fc„.  years  bygone,  and  1  do  own  all  the  tesli- 
5.C  SubKrtbUur,  UtEis.DEnuv.  j  ^„„j„  ^J.^byViiem,  and  desircto  put  inmy 
Jarne*^  Marquis  of  ATc/afroxr,  IxMntsf  solcnuilie  I  miti^  aiiioni;^  tlioirs,  and  am  not  only  wilfing  to 
swome,  depons  the  pannall  refused  to  answer  •  sea!  it  with  my  Mood,  hut  abowith  the  sharpest 
whitherthearchbishop's  in unler  was  a  murder,  !  tortures  that  you  can  imajarinc.  Then  being 
hut  said  to  the  Councill  that  he  wished  that  j  intcrro^te  by  tkic  bishop  of  Edinbunrh,  what 
God  by  a  stroak  of  his  justice  mi«;ht  desyd  '  he  would  answer  to  that  article  of  the  Con- 
betwixtthe  councill  and  iiiui  which  of  them  '  ti'ssion  of  Faith,  that  difference  of  reliffioii  doth 
wer  tlic  greatest  murderers  ;*  and  depons  that  '  not  maki*  \-oid  the  innsriftrate^s  right  and  au- 

j  thorityi'  He  nnswcrc<l,  he  would  not  answer 

*TiiBTE!iriMtiKvoFTiiA-moi(TiiY  GENTLEMAN,  I  any  pcriiired  prelate:  the  bishop  replied,  be 
David  HACKKi-dtN  uf  Katuii.i.ki.,  \mio  it  as  in  thu  wrungf  to  him,  because  he  nenlr 
siFTLREu  AT  KoiNiiuRuii,  JiLV  '60,  IGiiO.     ,  took  tbi-  corcnant,  therefore  he  was  not  per- 

His  lnicrro^.UioHS  am!  Au.^cus  hvjovc  tU  ,  J""^'  l*.?'*   ^  '\^7l^  T  ^Y  °T/lJ^ 

Fniy  Council,  SalurJaj,,  Jui^  04,  108^,  '  J^T  ***  *''«"  J^/t^*  bm.  Iiow  hewodd  JMWtt 

^  '  y>      y    ^1  ^  I  (ii^i  question  ?  He  answered,  that  aucstMD  wm 

1.  <<  Whether  or  not  had  you  any  hand  in  the  <  answered  lon^  aeo  by  tlie  Solemn  Leagae  mli 

murdering  of  the  lato  bishop  of  bt.  Andrews  i*    Covenant,  which  binds  us  only  to  maintnin  ul 

An^iwerud,  h»  was  not  oUigod  to  aDwrsr  that    defend  the  king  in  the  defeaoe  of  Ike  Init  rel^ 
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Charles  MnitlandoF  Hatton,  LordTbeaaurer 
De(iut,  beiiifr  solemnlie  swornc  dcpotis,  tLat 
Ilackstouii  of  Rathilet  beiiit;  hroii{>:l)t  before 
tlic  lords  of  biH  majesties  privic  council,  'ef^G^ 


Andrews,  that  day  of  tbe  munfcr,  but  tlid  not 
jovn  in  tbe  act,  and  that  Rathilet  told  this  the 
Thursday  he  was  taken. 

Sic  suhscribitttr,        Montrose. 


^ioo  ;  but  now  the  king' havinj^  stated  biiusclf 
an  enemy  to  reh^on,  and  all  that  will  lire  rc- 
limously,* therefore  it  is  high  time  to  shake  off 
all  obligation  of  allegiance  to  his  authority. 
Next  day  they  asked  if  he  had  any  more  to 
•ay  ?  He  answered,  that  which  lie  liad  to  say 
was  said  already  in  every  particular  thereof ; 
and,  said  he,  1  will  not  ouly  seal  it  with  my 
Moodi  but  with  all  the  tniiufes  y  c  can  inia;>:iue. 

FoUtnet  the  Extract  of  the  PracccJiyisf.t  of  the 
Prixy  Councily  Edinburgh,  Jnit/  CO,  J680. 

"  In  presence  of  the  lords  juKticiary,  clerk 
and  oommissioners  of  justiciary,  coiniienrcd 
David  Hackstouu  of  Uathillet,  and  dccliues 
die  king''8  majesty's  authority,  the  authority  of 
the  connnissioners  of  justiciary,  as  his  juilgrs, 
and  absolutely  refuses  to  sic^n  tbis  declaration, 
as  bein^  before  pci-sons  who  are  not  his  judges. 
He  refuse<l  to  answer  coiiceniing;  the  munler 
iif  the  late  bishop  of  St.  Andrews,  and  says, 
the  clauses  of  his  decllnement  are,  liccause 
they  have  usurped  the  supremacy  over  the 
church,  bf>lon}|rin|r  alone  to  Jesus  Christ,  and 
have  established  idolatry,  perjury,  and  other 
iniquities  ;  and  in  prosecuting  their  desipi,  in 
confirming  themselves  in  tins  usurped  ri^lit, 
have  shed  much  innocent  btiKHl.  IMierefore 
the  said  David,  adhering  to  Christ,  his  ri'Hits, 
and  kingly  office  over  the  church,  declines 
them  that  are  his  open  enemies  and  competi- 
tors for  his  crown  and  power,  as  competent 
judges  ;  refuses,  as  toruicrly,  to  5i<;fn  tliis  his 
declaration,  dated  from  his  own  mouth  ;  where- 
upon his  majesty^s  advocate  takes  instni- 
inents,  and  reipiires  the  commissioners  of  jiu«- 
ticiary  to  sign  the  same  in  hif.  presence,  as  for 
him ;  and  his  majesty's  udvocnte  takes  instru- 
ipents,  that  the  said  David  has  declined  his 
majesty's  authority,  and  tiie  authority  of  his  ' 
commissioners,  and  refused  to  deny  the  murder  \ 
of  the  b:te  bishop  of  St.  Andrews,  and  requires  ' 
Messrs.  John  Vas,  James  Balfjur,  and  the  > 
men  of  the  court,  witnesses  to  the  foresaid  de-  > 
^laration.  Sic  suhscribitur — Sir  Ho'jcrt  Mail- 
laud,  James  Foulis,  David  Raltuur, 
David  Falconer,  Rod;j^r  llod^^e.'* 

••  Upon  Friday,  July  GOth,  being  again  i 
brought  before  the  council,  it  wns  askeil  of  j 
him  if  he  had  any  other  thing  to  say  ?  lie  an-  [ 
vwered.  That  which  1  have  uaid  1  will  acal  it.  ^ 
Then  tfiey  told  him,  they  had  sotufthint;:  to 
■ay  to  him  ;  and  commanded  him  1^>  sit  down  I 
Btid  receive  his  sentenct* ;  which  willingly  he  ' 
did,  but  told  them  they  were  all  Moody  ujur- 
derers,  for  all  the  power  they  had  was  derived 
from  tyranny ;  and  that  these  yeai-s  bygone 
tftey  have  not  only  tyrs^nnizod  over  the  Church 
of  God,  bnt  have  also  grinded  the  faces  of  (he 
poor,  so  that  oppressions,  bloodshed,  perjury, 
gild  many  murderv  were  to  be  found  ui  th^r 

VUL.  X. 


skirts.  Upon  which  be  was  incontinent  car- 
ried away  to  the  scaffold,  at  the  market- cross 
of  Edinburgh,  where  he  died  with  great  tor- 
ture inflict^  upon  his  body.''  A  Clowl  of  Wit- 
ness(*s  for  the  royal  prerogatives  of  Jesus 
Christ ;  or  the  Last  Speeches  and  Testimonicii 
of  those  who  have  suffered  for  the  truth  in 
Scotland,  since  the  year  1(380.  Edmburgh 
1810. 

In  the  same  work,  are  inserted  four  Lettenr 
written  by  Hackstonu,  sliortly  before  his  deaths 
from  the  first  of  which,  dated  fn^m  the  ToU 
bwoth  of  Edinburgh,  July  Sdth  108O,  is  ex- 
tracted the  following  passage,  giving  an  ac- 
count ot  the  rf?ncountcr  at  Airs-Moiss,  (Julj 
SOth  1(380)  and  what  bcfcl  him  ai^crwaids. 

"  And  now,  knowing  ye  will  be  anxious  to 
know  how  it  was  then,  and  how  it  hath  been 
since  Mith  me  :  First,  we  getting  notice  of  a 
party  out  seeking  us,  sent  two  tm  Wednesday 
night  late,  to  know  their  motion,  and  lay  on  a 
muirside  all  night ;  and  Thursday  about  ten 
hour  J  we  went  to  take  some  meat,  and  ,senft 
out  other  two,  and  desired  them  to  consnit  with 
the  first  two,  who  had  not  come  to  us,  but 
were  lying  down  to  sleep,  who  all  four  returned 
aud  told  us,  it  was  unnecessary  to  send  any  for 
intelligence,  they  having  secured  it.  Where- 
upon, after  we  bad  gotten  some  meat,  we  cama 
to  apiece  of  grass,  and  lay  down,  and  presently 
we  were  all  alarmed  that  they  were  upon  us ; 
and  so  making  ready,  we  saw  them  coming 
fast  on  ;  and  that  about  throe  or  four  hours  iii 
thealternoon  ;  and  each  one  resolving  to  fightj 
I  rode  off  uud  found  a  strengtli  for  our  advant- 
age, and  drew  up  quickly  eight  horse  on  thu 
rijrht  hand  with  U.  D.  and  fifieen  on  tl.e  left 
with  me,  being  no  more ;  the  foot  not  beinj^ 
forty,  and  many  of  tliein  ill  arme<l  in  the  midst* 
The  enemy  aiiviinced  fast,  al)out  one  hundred 
and  twelve,  well  armed  and  horsed  ;  who  send- 
ing almut  twenty  dragoons  on  foot  to  tike  the 
wind  of  us,  we  sent  a  party  on  foot  to  meet 
them,  and  the  rest  of  us  advanced  immediately 
after,  when  cur  horse  fu-ed,  aud  wounded  and 
killed  some  both  horse  and  foot ;  our  horso 
ailvanced  to  their  faces,  and  we  fired  on  each 
other ;  I  hfAmr,  fsromost,  and  finding  the 
hors.-^  behind  uic  biiikcn,  I  thon  r."»'iMn  amongst 
them,  and  wunt  out  at  a  side,  Vrithcut  being 
wounded  ;  I  was  pnvucd  hy  s»;vcrals,  with 
whom  I  fought  a  good  space  ;  but  at  length  1 
wixssfriken  down  uith  three  on  horseback  be- 
hind me  ;  and  receiving  three  wounds  on  the 
hcsul,  and  falling,  submitted  to  them,  They 
gave  v.s  all  testimony  of  brave  resolute  men. 
Whit  more  of  our  men  were  kilted,  1  diil  not 
see  nor  know  ;  I  was  brought  t(»ward  Douglas. 
They  used  me  civilly,  and  brought  me  drink 
out  of  a  house  by  the  way.  At  Douglas,  Janet 
Clebind  was  kin&  to  me,  and  brought  a  surgeoft 
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he  bade  declined  the  king's  aiithoritie  iu  couu- 
cill.    The  cbauccllor  ha? iuj^  akked  the  paiinalJ 

to  mp,  who  did  but  little  to  my  woutidat,  only 
atauDcLed  the  blood. 

**  Next  mornintf  I  was  broui^bt  to  Laiiaik, 
and  lirougbt  before  Dalziel,  and  lord  Hoss, 
hut  I  not  Mtisfyinff  them  uith  aiiswen,  Dal- 
alel  did  thivaten  to  roast  mc  ;  aud  <*arryin<r 
me  to  the  tolbooth,  caiiseti  mc  to  be  tiounti  most 
barbarously,  and  oast  me  down,  nbere  I  lay 
till  Saturday  moriiin£^,  uitliout  any  bein^  aff- 
mittfd  to  look  my  wounds,  or  give  me  any 
ease  whatsoever.  And  next  morning  they 
brought  me  and  John  Pollock,  aud  other  two 
of  us,  near  two  miles  on  foot,  1  being  Mitbout 
iboes,  where  that  p^rty  which  had  broken  us 
at  first,  m'viveil  us.  They  were  ceainiandeil 
by  EarlsbalL  We  werehorse«t,  civiUv  used  bv 
tnem  on  the  way,  and  brought  to  ffdinburgli 
about  four  in  tKe  afternoon,  and  carrietl  about 
the  north  side  of  the  town  to  tJie  foot  of  the 
Canongate,  where  the  town  magistrates  were, 
who  received  us  ;  and  settinif  mo  on  a  horse 
with  my  face  bac!kivard,  and  the  other  three 
bound  on  a  goad  of  iron,  and  Mr.  Canieron*s 
head  carried  on  a  halliert  before  me,  and  another 
head  in  a  sack,  which  1  knew  not,  on  a  lad*s 
back  ;  and  so  we  were  carried  up  the  street  to 
the  |iarliament  close,  where  1  uas  taken  down, 
and  the  rest  loosed  ;  all  was  done  by  the  hang- 
man. I  was  carried  up  to  the  council,  and 
first  put  up  into  a  room  alone,  where  the  chan- 
cellor came,  and  asked  if  1  knew  him  ?  1  an- 
swered yes.  1  was  brought  in  before  the 
council,  wbei-e  the  chancellor  read  a  ditto 
against  me.  First,  anent  the  bishop's  murder, 
to  which  I  answered,  1  was  obliged  by  nu  law, 
either  of  Cod  or  man,  to  answer  to  it  ;  and 
neither  to  accuse  myself,  nor  reveal  others  by 
vindicating  myself,  or  any  other  nay.  The 
«f1vocBte  asked,  where  1  was  the  third  day  of 
Hay  last  year  ?  To  whom  I  answere<t  f  am 
not  bound  to  keep  a  memorial  whei-v  I  am,  or 
what  1  do  every  day-  The  chancellor  asked, 
if  1  thought  it  murder.^  To  which  1  ansuered, 
tliough  I  was  not  bound  to  aiisuer  such  ques- 
tions, Yet  1  would  not  call  it  so,  but  rather  hay, 
il  was  no  murder.  The  uthocate  said,  Sir,  ^ou 
must  be  a  creat  liar,  to  say  you  remember  not 
wliere  you  was  tlj:»t  tlay.  it  being  s»  remark- 
able a  day.  1  rc'dieit.  Sir,  you  Tnu<t  be  a  far 
greater  liar,  to  suy  I  nn-swercil  snrli  a  thing. 
Whereupon  the  clianceilor  replied.  My  lord 
Advocate,  be  said  onl; .  he  was  not  buund  tfi 
keep  in  memory  every  day '>  work. 

"  The  chancellor  asked,  if  I  adhorc d  to  .Mr. 
CargilPs  papers,  which  they  called  the  new 
covenant  taken  at  Uit»  ferry?  I  ansr.crcd,  1 
would  know  what  any  would  say  o:;Minst 
tbf*m.  He  asked,  if  1  owned  the  kint*  **•  :'.iitho- 
Hty  :'  I  told,  though  1  wa^;  notlxunul  lo  an- 
swer such  questions,  yet  being  peniiiilcd  to 
speak,  I  would  sav  somewhat  to  ti;i;t.  Aud 
first  that  there  couLl  he  no  lawful  anlh'>.ity  but 
what  was  of  God  ;  and  that  no  authnri!  v,  stat- 
ed in  a  direct  oppa<iition  to  God,  cou!<l  be  of 


whither  the  archbishop  of  St.  Andrews  murder 
was  a  murder,  he  answered  |ioKitiie  that  he 

CichJ  ;  and  that  I  knew  of  no  authority  nor 
jiidicatury  this  day  in  these  nations,  but  what 
were  in  a  direct  op|iosition  to  Go«l,  and  so 
could  neither  t>o  of  God,  nor  lawful,  and  that 
ther  fruits  were  ky thing  it,  in  that  they  Mere 
sttting  bui;gen-n»,  murderers,  Mrcerers,  and 
sueh  others  at  liberty  from  justice,  and  em- 
ploying theui  in  their  service,  and  made  it  their 
whole  ^\oi-k  to  oppress,  kill,  and  destroy  the 
I^inKs  |)eople.  The  chancellor  and  all  raged, 
arul  desinnl  me  to  instance  one  of  such,  so  set 
at  lilierty  anil  employetl.  I  ausweretl  to  that, 
though  it  were  enough  to  instance  any  such 
when  I  saw  a  judiratory  to  execute  justice,  yet 
1  would  instance  one  ;  and  1  instanced  a  bug- 
gerer,  lilieraled  at  the  sheriflT  court  of  Fife,  aud 
afWrwanIs  employ  tnl  in  their  service.  At  which 
the  chanevllor  raged  and  said  1  behovetl  to  be 
a  liar  ;  hut  1  offered  to  prove  it.  Bbdiop  Pe- 
terson a^ke«l ;  ii'  ever  Pilate  ami  that  judicatory, 
who  were  tlin*et  enemies  to  Christ,  weredisown- 
eti  by  him  adjudges  ?  i  asswerefl  that  I  would- 
answerno  peijurml  prelate  in  the  nation.  He 
answereil,  that  hec<mhl  not  be  calleil  perjured, 
becnuse  he  never  took  that  sacrilegious  cove- 
nent.  1  answered,  that  God  woukl  own  that 
covenant  when  none  of  them  were  to  oppose 
it.  They  cried  all,  I  was  prophesying  :  I  an- 
swered, i  was  not  prophesying,  but  that  I  durst 
not  doubt,  but  God  who  had  such  singular  love 
to  these  lands,  as  to  bring  them  into  covenant 
in  S4»  peculiar  a  manner  with  him,  would  let  it 
beseen  that  his  faithfulness  was  engaged  to  carry 
it  through  in  opposition  to  his  enemies.  $om« 
asked,  what  1  answered  to  that  article  of  the 
confession  of  faith  concerning  the  king  ?  1  an- 
swered, it  was  cleared  in  these  two  covenants 
The  advocate  asked,  what  1  said  of  that  ar 
tide  of  the  covenant,  wherein  we  are  bound 
to  maintain  and  defend  the  king  ?  1  desired 
him  to  tell  out  the  rest  of  it,  which  was,  iu 
defence  of  religion,  but  not  in  the  destruction 
of  religion.  The  chancellor  threatened  me 
with  boots,  and  other  terrible  things  ;  and  said, 
I  should  not  have  the  benefit  of  a  sudden  deatli. 
To  which  I  answered,  it  would  be  but  an  addi- 
tion to  their  cruelties  used  against  God's  people 
h<ifoi'e,  and  that  I  was  there  a  prisoner  of 
Christ,  owning  his  truths  a^nst  his  open  ene- 
mies, and  refen-ed  it  to  tlieir  own  acts  of*  par- 
liameutand  council,  to  let  their  cruelty  ana  op- 
po.sition  to  God  and  his  people  beseen. 

**  Aller  this,  tlicv  called  for  a  surgeon,  and 
removed  me  to  another  room ;  where  be  dressed 
my  wounds.  In  which  time,  the  cbancelkMr 
came,  and  kindly  asked,  if  ever  I  said  to  a 
shepherd  on  the  5founthill»  that  if  1  thought 
they  would  not  put  me  to  an  ignominious  death, 
I  wouhl  refer  myself  to  thecnancellor?  I  said, 
No.  He  said,  a  shcnherd  came  to  him  and 
said  so.  I  said,  that  lie,  or  any  other  who  wuA 
so  to  him,  were  liars.  I  was  asked  by  some, 
concerning  our  strength.  To  which  I  told, 
how  few  we  were,  and  how  surprised  by  siicli 
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thought  it  WMDot.    Drpoiis  ihubdag  inle-  i  pon«  Ihtt  the  little  byble  predncid  wu  w. 
ragftt,  if  he  iru  present  at  the  inunter,  lie  an-  i  Icnanledged  h^  the  ptiniieU  to  be  hii  upon  the 


Sic  tuttrriiitur,         Jobh  Vuut. 


swcred  that  he  wu 

any  auch  ciucHtion,  nor  to accnsehimielf.  De-  | 

|NHii  tint  wins'    interogal,  wher  he  wai  the 

third  day  ol'  Hay  jgrg,  he  ancwerMl  that  he  I 

was  nnt  obleigKO  la  keep  reckoning  ofdayei.  |  '■ 

Daiioni  aluo  that  John  Pollock  ^prisoner  ilLiI  i  u-ilT*^;^'  '~~.--:7r"..^~klik>~7u>~^i.^« 

«mt«ue  belbrc  thelonU  of  privie  co^ncill  in  the  T^tT  J'v  ff  l^^^L^J^^^ 

tortor,  tbat  he  heani  U.etxUnia  of.  H»<l'ilet,  i  f^J-f.      ^    '  *''*'*°^'  whererf  tliet«W 


Bay  ihithe  wax  with  the  mnrderersot' the 
biabD|)  that  day  oT  the  manler,  hut  that  he  re- 
fniwd  tojnvne  in  tbe  action,  and  ihiiU  the  truth, 
ju  Le  ihnll  ao»werto  God. 

Sic  tuhKriUtar,  Cu.  MAmAap. 
Mr.JuAa  Paafr,kecperoftbcToIlHiith,beinK 
■atemnlie  iwone,  puTecd  of  partioll  counciJi, 
defiom  u|ion  the  truth  and  *eritie  of  David 
nacknouii  uf  Ralhilet,  iiU  DectinatoT,  lignod 
Mv  the  judicea  upon  the  SBth  of  July  iiuian. 
l^epaoi  that  the  nanna)!  coa^btt,  be  —  '~  *~'~ 
•iUft^  houw  m  Mortotui,  ' 
«4  ftir  by  the  arcfabiiho|>'a  ■ 


Joktk  M'Kttuit  m 


vniticof 
J./l'&EaxiE,  Hmct. 


Mr.  John  Vault  bring  faidrr  • 


•  ■Irong'  party,  ud  that  knowing  with  what 
cnid  orders  they  came  agaiut  ui,  ire  irere 
Ibrced  to  fight.     After  dicaxing  nt'my  ironnda. 


would  do  it  lor  me.  Some  one  of  them  asked, 
at  the  tirst  time,  concerning  my  being  at  Eome 
other  huiineu:  to  whom  I  answered,  that 
though  I  wai  net  obliged  lu  answer  such  ques- 
tion!, yet  I  ndliGrcd  lu  all  lliut  Lad  ^ee^  done 
in  brlialf  of  that  cause  againEt  its  encroie*. 
After  wbicfa,  I  wai  tent  to  the  Tnlbooth,  and 
have  met  alnce  with  all  maDULTufkinilDeu,  and 
want  lor Dotliing.  My  wounds  aredulvdresied, 
Abich,  I  Icar,  may  prove  deadly,  tfiey  bcinj; 
all  in  iIh.'  lieod,  the  rest  uf  my  budy  ii  '>ue. 

"  In  all  thcae  triata  (1  blen  the  Lord)  1  wa* 
ttayol,  uuiuoved,  no  alteration  of  countenance 
in  the  least,  nor  impatience  appeared.  Some 
of  tlii'in  have  come  tx>  me,  luul  regretted  that 
such  a  man  as  I  should  have  beeu  ted  away 
with  Cameron.  1  ftniwered,  be  Mas  a  faithful 
uiinistiu'of  Jesus  Chriat,  and  as  fur  me,  [de- 
sired to  be  one  of  those  despicable  ope«  wboni 
Christ  cluiosed.  They  said,  it  was  a  Uuaker- 
like  auswcr.  I  told  ilwai  the  words  of  Christ 
and  his  apostle*.  Bisbou  Pateraon's  brother, 
unknown  to  me,  had  a  long  Teaaoniag  with 
nr,  but  I  think  not  to  tnitLi'«  disadvantage. 
Ue  teU  me,  that  the  whote  council  observed, 
that  1  gave  ttien  not  their  due  titles ;  at  which 
I  smiled,  and  made  no  reply.  He  aaid,  I  was 
iU  to  the  bishop.    I  tdd,  thM  1  H»M«I  the 


"  Edinbncffh  (he  Ust  cif  Usy  tKt,  ia jpra- 
sence  of  the  committee,  fbr  pubfict  anini 
Jaiues  AudcrsoD  in  Tewckets  in  Luffo  igM 
30  Ye«rs,  or  therehy,  being  swonie  and  inl^ 
nigtt  what  he  knuwca  of  the  murder  of  tb« 
late  ardibisfapp  of  %.  Andrews,  depones,  thtf 
tipon  the  third  of  Hay  insout,  the  Bay  of  tb« 
murder,  lite  deponent  being  UmI  day  at  Bal* 
cciurmilo,  and  having  tetunied  heme  batwixt 
two  and  diree  in  the  eftemoon,  Tfaomu  Cowa, 
the  deponent's  sanant  told  the  deponent,  that 
nyn  armed  men  bade  poasest  fail  bahic,  aitd 
sett  out  CMtliies,  and  would  mt  saScr  any  of 
the  people  to  goe  fnHn  the  tuun,  notill  ttuf  re* 
moTed,whiGh  was  about  sereDu'dock  at  night, 
and  at  parting  each  of  them  shook  haudi  witk 
Ibedeponent,  wtom  he  knowes  to  be  thdte  fhl* 
bweingiVis.  David  Hankatoun  of  Rathilel,»h9 
is  a  tall  deoder  man,  black  haired  and  bladE 
viiagcd,  who  hade  ane  brownish  gray  bona 


truth.     He  said,  that  he  m 


nant,  and  ao  could  not  be  perjured.    1  ai 
ed.  Prelacy  itself  wsa  abjured  by  the 

Ha  told  tne,  that  the  whole  ootmcil 


found,  I  was  a  man  of  pvat  parts,  and  also  of 
good  hirih.  I  replied,  lor  my  hirtii,  I  waa.-ra- 
rated  to  the  best  in  the  kingdom,  iffaicb  I 
ihought  Ultle  of  i  and  for  my  parts,  they  wera 
small;  yet  I  trotted  ao  .much  to  the  goodnn* 
of  that  cause  for  which  I  was  a  priaonei,  that 
if  they  would  give  God  that  justice  as  to  tet 
his  cause  be  disputed,  I  doubted  not  to  plead  it 
against  all  that  could  speak  against  it.  It  was 
cast  up  to  me  both  at  the  council  and  here, 
that  thete  were  not  two  hundred  in  the  nstioa 
to  own  our  cause.  1  answered  at  both  tim*^ 
tbat  the  cause  of  Chiittiiad  been  oflrn  owned 
by  fewer.  I  was  pressed  to  take  advice ;  1 
answered,  1  wouM  advise  with  Cod  and  my 
own  conacieDoe,  and  iKintd  not  depend  on  men, 
and  retosed  to  debate  any  more,  smee  it  was  to ' 
no  purpose,  being  truublesome  to  me,  and 
not  advantageous  to  the  cause.  At  the  coun- 
cil, some  suid,  1  was  posaensed  with  a  devil ; 
some  one  ibin^,  some  another.  The  chancellor 
said,  I  was  a  vicious  man ;  I  answered,  while 
I  was  so,  I  had  beai  acceptable  to  bim ;  hnt 
now,  when  otherwise,  it  was  not  so.  He  asked 
if  1  would  yet  own  that  cause  with  my 


anaweWd,  CM  should  d 
heiwiat  u^  to  whan  I  K&rit,  wbowcitnaat 
DBordeKn  ia  hia  tight,  they  or  I." 
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day 

round  niddiL'  I'acfHl,  dii^k  brown  hair,  ami  liadf  j  is  the  truth  as  shall  answer  to  God.      Dt« 
ane  brown  stoncil  horsr,  armod  \\\\\\  hiiUt  r    claircs  he  cannot  wrcit. 
pistolls,  ntifl  a  shabblr^.    (ii'unri*  f^alfour  i  i  ,  Sic  Subscnbitur^        James  Fouvis. 

MiMoun,  who  h  a  broad  brov.  nUii  scit  iit.-iu,  i  Dbummond. 

black  cuidinc'  hair,  It-an  tar^d,  who  hndf  ai  r*^.  ^  „   <i^.«."  tk^r\€,,    <«-»« 

^vuyt  hose,  and  wnsai'inH  %%ith  two  lainr  smI  !  *  /        j^i 

pistolb  and  a  swunl.    James  Russill  in  ivci!"  '  Txaminatiun^  of  the  pt*rsous  under  wriltco. 
who  is  a  youii;;  man  ol' the  stntnn  of  John  |  1)«  Kavlie  Williara  Carmichacl  ot'Thurs- 

Daifour,    biuwnisii    lujcd,  who    rmh'    ii^)^:.  touii,  hiu'iifr  dtrput  of  ¥\ff,  in  pre&eno8 

anc  brown  hur^r,  ai.d  \«us  nnni-il  witli  htiWur  ,  of  Captain  Canic^\   of  rinheaFin,  Cap* 

pisUdls,  and  ane  sv.ord.     Kobtrt  DinguiH,  ;i  tain    i)obie,   his    Lieutenant,  aad  John 

tcnnent\  sou  iti  Caduaui,  ysUo  is  ane  iron  ml-  ',  Inglis,ai;e  ufthc  Serjeants  of  the  said  com- 

lored  blaek  broad  youn';  man,  dot's  not  remfsn.  {  paisy . 

bcr  the  eullor  of  his  horM%  but  that  he  hcd:^  svd  I       j    .  c  *;  .  /     j        -..««•   t^    n^i^^,^^ 

.•„«.•■        1  I     i    I       #•    11     «v  I  ;  Aiiurai'   Sutiurltind,    serrant  to    Hebecca 

pistolls  and  H  suord.    Andrew  Gudlun  t>oi*sUi* .  (,        .         :     i»  i    •  •   Li    .  -  .^  «««^  «4-*u-. 

{h  Bul..m-i..<K;l.,  «i.o  is  u  little  broad  black  .«ai.,    ^^^fT' '"  ^'ri.'I'^lLT^'?^"  "*ii5 
black  curlcinL/bussin  haired.  »l...  r,«l  u,,on  a  .  "«"  "*  40 years,  or  Uiereby,  fa«li.«  ""owe  •»* 

legions  as  he  ^hall  answer  to  God, 

Tiiat  the  Wobster  that  lives  thtr, 

^./»«o  *«««♦    I  I     u  •    L-iu     I       -*     •"^j  «►•»»•  "•»"  Andrew  GulUio,  and  be  was  at 

M^bo  are  young  slender  ...en.  botl.  yountf  ta:r    ,.         „  ^^  jy  ^  ^;»  "^^  „f,,  j,  h,;5i.F„. 

.?.W  '  "• -^""f  1  *'"'^i  ""'  'f '*';,'""'  "■    line,  in  the  mlln.  deans  Millar  ther  l..ld  him, 

J  nijV  .*!   "n"".     ■"         "i     -.r   ""■    that  Rathilet  «aUt  the  \Vobst«  ofBalmiri! 

rf  tier  horses,  lb...  Idm  was  ainu-d  with  anc      ^  j.  y       ,         „,„  ^„„,,  {..unubot 

^"^  ►**•  •  «'""?":\T'  "T  """"',•  ""•'  "'•'  l.»  knones  not  wher  the  W  oteter  is  now,  ..d 

youngest  \iithsYd  iiistul  sand  a  sword.  Oeurire  .u  ^  •»  -j   •  *  «.  .     ^-.l.u^  i>« 

^u.  .^:«.  «   .•#'  iM  ■    u  II    4i-  that  It  was  said   he  went  away  with  the  Ka« 

rle\niint:sontoueori;t>rleYui!n;;inlSalbuthie,  .1  i  -   .i    .  t^  •  i         •   i*      t\    «^«  k«  .»^»^« 

I  '  •      ^  ^>  •   I  ■  •     I        I       ■     ■  tliuet.  tliat  rrinavs  luirht.     LK*i)ons  he  eaoiiot 

who  IS  a  young  man,  lair  haired,  and  a  Hiender  •!» '»"»"••*'*  """^»  "•*»"*     j^l   .•    •  >m#« 

tail  youn«i:  man,  who.  rode  ou  a  brown  horse,  and    **'^*^c-"  o.  1^  ^--/••.  -  \v«  r>.....^.<.i.., 

liadesydpUtoUs  and  a  sword.    Depons  that         ^^c  SubscnbUnr,        A\  m.  Carmichaelu 

these  nyn  |)ei*80DS  rode  away  tojj^ther  in  a  knot        Ciciil  Smith,  senitris  to  John  Balfour,  of 

Wgstwanl,  and  shoitlic  went  out  of  his  .si^ht,  RiukK'h.  of  the  a^re  of  tweotie  years,  or  there- 

but  whither  they  went  he  cdonut  ttll,  and  this  hv,  bcin(>f  suorne  and  examined,  depons  as  she 

is  the  truth  as  be  shall  answer  to  God.     And  shall  answer  to  God,  tluit  she  being  at  Railii- 

declaires  he  eannot  wreitt.  let  yesterday,  she  heard  that  her  master  John 

Sic  subtctibilur,        Li\urii(;ow.  Hatl'oe.r,  and    Hathdet    was  at   Rathiht    on 

Ju.  lIoiMu  R(.L\'.  Friday  morniuu,  but  she  did  not  see  them,  and 

DkifMMuM).  she  WiiS  at  Uu I hilet  on  Satterda^s  nicfht,  and 

I  nonoftheiH  u  as  ther  then,  and  that  ane  coal' 

tDiNDiiuiii,  -I  June  107 0.  ]yi\v'x\  re**!,  producel  by  one  td  the  sf^jora,  pre-i 

T/iomtis  Coifi^  servant  to  James  Andei-son,  in  siuitly  she declaires it  btlunjis to Katbiket.  i>a- 

Tewchets,  inaryed,  age  40  }  ears,  biing  Nwornc  pons*^she  eannot  w  reitt. 
and  interoi;at  %vhat  he  knowe^  of  the  murder  of  Stc  Suhuribifur,        W'm  CARMiciUELL. 

the   Into    ArehbLshup,  di'iions  that   ujH>n  ihe         r        j  n-/  -«  -     <     .1  1  v   ■  j 

•K-..  I  vi-M       I    .  I  .    •  .\  J  .1        •  I    1         Jiinnel   Mi/*oi4,  senitrix  to  the  said  Latra 

thudol  iJav  la**!  betwixt  two  and  thre  oe.loek      ^^  .u-i^.  «i     ..  o-  ^    »•   «i       1. 

-.  ,i.„    4.     -     „   ^.  .  of  ICathilet,  awiut  2;>   ^earsutaee  ortliereby, 

lutlie  itifrnoon,  n\u  men,  in  arii.es,  tame  to  -  '        -  -....»  „ /.» 

the  deponent's  inasier'sUirne.  and  puss*  st  ilicni- 


depons  upon  oath,  as  she  shall  an.swer  to  God, 


comems',  his    master   came   h«-me  troiu  the  .1       1     1    .•        1 .1  '.    1     1   «  j  .1    .  -•u 

at:i..  -7  1  .1^1            *         4  <    .1     \i  I     ..I  withrwt  ehtath,  and  that  she  heard  that  other 

Aiiln,  and  the  deiioneiit  %vent  to  i  he  lAiiiti.  ^nd  ,                       ,,            .....        .    ^  ■ 

i^4-  'i        .      I    S     .1                  II               i»  man  s  name  was  Georue  ffallour,  hut  knowca 

lictor  he  eame  bark,  thev  ivereall  ifiuie.     De-  *     1      1    i-           1^            1              .        •** 

,w^.»u «!...«  .1 «.  .       .1      r         .*     ^     .1           •  nut  wherhihves.     Deiioii.  she  cannot  wreitt. 

pons  that  the  t vuie  the  depone ut  saw e  the  n  at  o-    4,  £       i-,          ■'  iv«  «•.  «.,  .  .... 

tne  harne,  they  sett  out  some  0I  ther  uumlu'r,  ' 

to   be  centric,   who  chalcnged  people  ol  the  Janm t  Halma^e,  ser%iirix  to  the  hurd  of 

;                                         -  ._  .     Rar  hilet,  about  50  years  of  aji*;,  or  I  herby.de* 

*  •'  A  crooked  sword,  or  hanger.     Jt  is  now  pons  u  oii  tmth,  as* she  shuU  atiawer  to  God« 

5eiiei'aUy  use'  to  denote  an  old  rusty  sword."  That  her  master  was  at  h>iue  at  Ratbikt,  on 

jiuiiesou's  Ltymulogical    Dictionary  of  tlie  Fridays  nii^ht,  and  John  liuliiiur  and  another 

t^Qottish  languajj^o,  man  with  tb!Qi,  and  thai  tliey  bads  all  anncf  t« 


HI] 
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ftU 


witt,  pirtola  ud  iirordi,  ud  did  ryd  tiny  od 


red,  «im1  Jubn  Uatfour  had*  iDe  cape,  Bml  the 
OtberyoiiDg  man  aiir  bonnet,  atid  (be  cuat  fin)- 
duced  be  (be  sojon  ia  Uatbileta  coat.     Uapoat 


Wu.  Carwicbacu- 
Jama  Kimitir,  MtriUir  to  Ralhilet,  94  yrat* 
«f  nge  ur  thtsrhy,  depoiii,  bii  mnilFrwas  at 
home  on  Frjday  lait,  and  ilid  ryd  away  at 
njgtit  on  n  gny  tinrsc,  aud  John  Balfour  hii 
brother  in  luwe,  and  Oenrge  Balfiiar  ia  Gilt- 
towD,  and  another  pcnon  who  was  tiaid  to  be 
Andrew  Guilao,  fVobater  iu  Balralriuocb,  bi« 
fnaitur  had  annii  and  [lidolls,  I'lr  the  mt  be 
koDwea  Dut  it'  they  hade  armen,  being'  at  a  dii- 
tance, tbey  did  rjdcaatward,(oiraTdl£ilii)Biij. 
DepOM  he  did  not  see  hia  roaster  aiace,  nor 
Immvea  not  wlier  he  is.  Dp|midi,  he  cannot 
'       na John  Baltbur  wm  rjding 


bay  home,  and  tJie  Wobsltr  ua  aoe  whitt  hone, 
Vhichtbef  faid  belonj^ed  ti  "  "  '" 

'  1  Boltbar  hade  ane  tape 


rhichtbev  fait 
indtbat  Jabo  I 


belonj^ed  to  Gtwrgt;  Saltbur, 


head,  all  Wliicb  h« depona  to  beor  veritic  a*  be 
ahtU  anairer  to  ti«d. 

Sic  5Nkcri6JfBr,       Wh.  Carmiciucli. 

Witiiam  J^man,  wrvitar  to  Jobn  Luuiie, 
tansDt  in  Hatbiltl,  ol  the  affc  of  30  j-cata  or 
Ikweby,  Dc|mn*  U|iou  oath  as  he  ibaJI  anawer 
to  God,  (bat  be  did   aw  Kaihilet  on    Kry- 


n  wilbthera  rydinic  on  hniaea,  the  une  of 
tlieoi  «M  called  ane  ttuhrter,  a  litle  man  with 
^M  bonnet,  and  JoliN  Dallout  hade  ane  cape  oii 
his  bead,  they  ^ule  anutili,  at  Irast  some  «t' 
then,  be  bemv  at  ane  didancci  aud  their  buclca 
ft  iiia,  bflbr^  did  mc  them  ryding'  away 
lowardathe aoiiddii',  about  twapairof'huttifmin 
lunt-  Sepana  be  caimat  nrcitt,  and  that  John 
BaUtaur  was  on  aue  bay  boi'ae. 

Sk  Sutteribi-itr,         V/m-Cabmiouxll. 
Wiliium  Tttllxii,  Mrvitor  to  RalbUet,  about 

bteea  tean  or  therebvi  depoiia  upon  oath 


eiebteeatt _ 

■sIm  ^bII  anawi-r  to  God,  tbi 
albome  on  Frydiy  lail,  aud  Jubn  Baltuur  anil 
G«argeBftlfout  iu(iil«laup,aDd  Andrew  Guilan 
WobMer  to  Bahnirinutb,  and  they  did  ryd 
anay  in  the  evening  eaat^ard,  and  they  had 
nil  ivordg,  and  his  tnoaler  and  Jubn  Balfour 
hade  biilifm  on  their  horses,  and  hiD  maater'i 
hone  wait  fpay,  and  John  Balfour  hade  afie 
ca|ie  on  bis  ncml. 

Sk  Subicribilur,  Wm.  CARVicriA£i.L. 
CotrpAR.  tAeBlA  •yATAy,  Jamn  Rntintim  <a 
Uunnork,  married  luan  irf"  the  ageol'a  yean 
or  thereby,  deunns  upon  oath  mt  he  shall  au- 
swrrto  God,  that  uiion  ^tterday  last  the  3d 
oj'ttay  inataiil,  he  cunel'rom  his  own  houae, 
about  tti.i  liuur*  in  the  fbrcnouii,  and  came  to 
John  Alillar'ii  lio.iae  teaneot  in  the  Magabk, 
and  (rent  in  Iher  and  took  ane  pi  pe  of  tobacco, 
and  one  of  John  Millar's  si^rvants  came  in  and 
taU  tkMl  bii  maMer  would  be  taken,  because 


ther  camt  a  nan  rydUg  lbraw«  dt«  flhwa  iri|k 
liiitollt  and  fword,  a«d  then  they  told  tba  da* 

Knent  that  tha  tHthop**  ooacb  wm  now  gma 
_ ,  and  clierirarda  wiliagnJiU  in  the  hmiw  ha 
beani  twv  ahotia,  and  thaa  want  furth  of  iha 
house  and  heard  BniitbeT|hoti,iliBmk''wliiial' 
cohered  the  coach,  and  that  be  baatd  gnat 
acreecIilDf  of  ane  ivoman,  which  made  biw  apti 
pmhend  it  roy  lord  St.  Andrewawaiinlhaoacck 
heuoulil  be  tilled,  aud  lliathedid set) about  nyn 
men  on  hornea  that  was  acceworie  to  iha  a«t; 
hut  he  knotiei  non  of  them,  and  eAerwarda 
ihey  Hunt  soutbtrard  from  the  coach  a  btle, 
lud  returned  againe  la  the  ooacb,  and  tiiMi 
went  ftraiglit  westward  aa  they  came,  ibada- 
iioner  beiug  at  ane  di«taii«e  iron  tham  about 
half  a  myle  or  thcrby. 

Sic  Siibtcribilur,      Jaxu  RoqiRTBONB. 
Wii.  Carmuurll. 

Willicm  Ba^our,  scrvitor  to  Joha  Uillar, 
tpnent  in  lUaguk,  mlirned  man,  32  ytMqof 
ajjre,  or  thereby,  being  awornc  and  examine^ 
depons  upon  oath,  as  De  shall  aiH««r  to  Qod, 


the  bam  yard  of  Hagaak,  and  tber  ei 
—     -  (Ji^jj  —   . 

throwe  the  cliiwe  of  Alanak,  and  be  thoi^ihl 
they  hade  Iwen  the  king  a  guard,  and  ba  fr^nt 
in  and  told  Lis  master  would  be  takaD,  w4 
they  did  ryd  throwe  the  taad  iuudii  tdwajtf 
the  Easit  d^k  ol'  Magask,  and  did  liJk>«e  ttM 
bwhop's  coach,  uhuni  Iw  did  sec  they  didshult 
fitter  the  (iiach,  and  turned  tha  Maoh,  wd 
killed  my  Inrd  St.  Indrewa.  Also  the  deponer 
ilcpono  he  knewe  Jamea  Husaill  in  KiuKikeltle, 
was  (1111-  ol'  tliem,  atiil  did  ryd  tlimwe  the  cluase 
of  i!Ulag-.isb.  on  one  hrowne  hoise,  and  George 
Balfbur  of  GiUtoun  was  llier,  he  did  ««  him 
also,  it  was  ant:  bran  n  and  ane  grey  hurw  that 
did  lurnelhe  cuach,  and  George  Ball'nur  wua 
rvdiug  an  ane  gray  burse,  and  ihe  persona dkt 
let  ther  cloaks  Qie  I'toiu  theiii  at  }1ai,'aiik  dykes* 
and  eflerward,  when  tbey  did  the  murttf, 
iliey  c^B(ke  and  took  up  tMr  ckuJu  agaw^ 
liut  ihr  depooer  beii^  terrified,  coatoj«dhin> 
self  nut  ol  the  way  to  the  biuisa.  Uepqu  h« 
cannot  wreitt. 

Sie  S^iKTiMv,   W.  Carvkwil. 

The  pannall  Dariil  Haclwtoun  of  I^albtlM, 
being  interrogat  by  hia  m^i«aties  advocat  in 
ordurtohtsown  findicatioa,  wherbc  wm,  tbn 
tyme  tbaarch-lNshop  naanuirdered,  andwiua 
he  &at  heard  )if  themnrder,  and  il'ht  waaiDp 
bis  sister's  house  in  HotIou|i,  Ibe  night  1)9  WW 
searched  for,  refuces  to  answer,  but  adbeni  lo 
hia  former  Declinator. 

Efter  leadii«  and  addnoaiag  of  Itm  wUff 
Probation,  the  lords  ordained  tba  Asay— ,  t« 
iockae  and  returne  ther  *enliet,  w1mi  aooosd- 
in^  rtmofed  altc^ber  fiirtb  of  tb«  oom^ 


•  Smoke.  Jamiaaen  apoUa  tha  wM  P  tkfwv 
«aya,it<ift,i{«efc,iM, 
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to  the  assyse  house,  wher  having  reasoned,  aod 
Totcd  ii|ion  the  poynts  and  articles  of  the  ly- 
hell  and  probation,  they  re-entered  agaiiie  in 
court,  ancf  returned  thef  Verdict  in  presence  of 
thesaids  lords,  whereof  the  tenor  folio  wes.  ''  At 
Edinburgh  the  SO  of  July  1680.  The  peraons 
constitut  and  swome  assysfrs,  be  the  lords  of 
his  majesties  justiciarie  to  pass  upon  the  tyrall 
of  David  Hackstoun  of  Uathilet,  fur  severall 
horrid  and  treasunable  crynies  particularly 
contained  in  his  indy tnient,  they  be  the  plurali- 
tie  of  voices  clioixcd  bir  Patrick  Threpland 
Chanceilar  and  the  said  Mr.  William  Nimnm 
Clerk  tu  the  assysi*,  and  thcreailer  havii)«(  con- 
sidered the  lybell  and  contents  thereof,  with 
the  depositions  of  the  uholl  witnesses  upon  the 
respective  articles  of  the  lybell,  and  beinj;^  ful- 
lie  and  ryplie  adwised  tlicraiient,  doe  unaiii- 
mouslie,  and  in  one  voin*,  be  the  mouth  of 
sir  Patrick  Threpland,  Chaucellar,  fuid  the 
pannal,  David  f  lackstoun,  of  Rathiltet.  (i^uilty 
of  betnfi;'  in  the  rebellion,  airainst  his  maifsties 
Mrthoritie,  and  at  the  conflict  at  Ayres  Mosse, 
betwixt  hit  majesties  forces,  and  the  rebells 
ddatether,  and  for  ownring  the  treasonable 
papers  mentioned  in  the  dittay,  and  thereby  of 
the  treasonable  contryvetng  the  destruction  of 
his  majesties  lyiT,  authoritie,  and  ^vemment, 
and  also  of  bis  treasonablie  declining  his  ma- 
jesties authoritie,  and  the  authoritie  of  his  ma- 
jesties privie  council!,  and  justice  court,  and 
alfo  or  his  being  art  and  part  of  that  horrid, 
Mdrbaroiis,  and  sacralegious  mnrder  committed 
mi  tha  person  of  the  late  arch-bishop  of  St. 
Andrews,  primat  of  all  Scotland,  upon  the  3d 
of  May,  1679  years. 

Sic  Subscribitur, 

P.  Thrci'land,  Chancelar/* 

Efter  oppining  and  reading  of  the  whilk 
Verdict  of  assyse,  the  Lords  Justice  General, 
Justice  Clerk,  and  Commissioners  of  Justi- 
ciary thertbr  be  the  mouth  of  Adam  Auld, 
Dempster  of  court,  decerned  and  adjudged  the 
body  of  the  said  David  Hackstoun,  of  Ka- 
thillet,  to  be  drawen  upon  anc  hunlle  back- 
ward, to  the  crooe  of  Edinburgh,  and  ther  u|Kin 
ane  high  scaffold,  ci-ected  a  litle  above  the 
croce,  to  have  his  right  hand  struck  off,  and 
cfler  some  tyme,  to  ha\c  his  left  hand  struck 
off,  and  then  to  be  hanged  up  and  cut  down 
alive,  and  his  bowels  taken  out,  and  his  heart 
Co  be  shown  to  the  people,  by  the  hand  of 
the  hangman,  and  his  heart  and  bowells  to 
be  burnt  in  presence  of  the  people,  in  ane 
lyre  prepared  for  that  purpose,  u|ion  the  scaf- 
fold, and  afterwanls,  to  have  his  head  cut  off, 
and  his  body  dcvidit  in  four  quarters,  and  his 
head  to  be  affixt  on  the  Nether  Bowc,  and  one 
of  his  quarters  with  both  his  bands  to  be  affixt 
atSt.  Andrews,  another  quarter  at  Glasgow,  the 
third  at  U'itli,  the  fourtii  at  Burnt- island,  and 
that  uon  presume  to  be  mourning  tor  him,  nor 
he  to  have  ane  cofiin,  and  tliat  uon  be  on  the 
scaftbid  with  him,  but  two  bailies,  four  ofti- 
eers,  the  executioner,  and  his  servants,  and  this 
sentence  to  be  put  to  execution  ogainst  him, 


this  thretieth  day  of  Juir,  instant,*  betwixt 

three  and  fy  ve  o'clock  in  the  aflemoon,  and  or- 

'        ■  1  ■  ■  ■ 

«  *<  David  Haxton  of  Ratbillet  was  con- 
demned, July  30th,  and  executed  the  same 
day  in  a  most  severe  manner.*'  1  Fountain- 
hall,  11<>. 

**  There  has  been  (says  Mr.  Hume,  vol.  f , 
p.  344  of  his  Commentaries),  a  variation  of 
practice,  in  the  article  of  naming  a  time  for 
execution  of  the  Doom.  It  is  only  in  the  course 
of  the  present  century,  (the  eighteenth  century 
is  meant)  that  any  special  order  on  Uibs  head 
has  come  to  be  a  necessary  article  of  the  seo* 
tence :  for,  Qcconiing  to  tlie  older  style,  the 
time  was  left  quite  at  lar^j^,  to  the  will  of  the 
inferior  magistrate  ;  and  it  appears  that  not  un* 
commonly  this  direction  hail  licen  carried  the. 
length  of* executing  the  sentence  on  the  very 
day  that  it  was  given.*'  [According  to  a  note 
'24  Jan.  1024,  in  the  MS.  Abridgement  of  the 
liooks  uf  Adjournal,  the  ordinary  course  was  to 
proceed  to  execution  on  the  day  after  the  sen- 
tence. 1  find  this  entry  in  the  Diary  of  llo- 
bert  Kinvll,  Burgess  of  Edinburgh,  who  seems 
to  have  been  an  exact  ohserter  of  incidents  of  this 


nature:  'The  8th  of  Februar  (1597)  Johne 

*  Windiezettes,  Johne  Moscraip,  Alexander 
'  Lowrie,  John  Halliday,  and  captain  James 
'  Lowrie,  all  hangitt  at  tne  Crosse,  for  ooon- 

*  terteiting  fals  wreittis,  quilk  was  grate  pitie 

*  to  sie.*  It  appears  fn>m  the  book  of  Ad- 
journal, that  tneir  sentence  had  been  pro- 
nounced that  same  day.]  "  This  happened  id 
the  case  of  lady  Glamis,  July  17th  1.9S7,  of 
Uackstoun  of  Kathillet,  in  1680,  of  Baillie  of 
Jarvieswood,  in  1684,  and  Richard  Riunbold, 
in  2685.'*  [Sir  Thomas  Hope,  in  his  M^or 
Practices,  makes  mention  of  an  act  of  council 
in  1604,  against  the  sudden  execution  of  sen- 
tence; but  this  ordinance,  if  in  truth  any  such 
was  ever  passed,  does  not  seem  to  have  been 
complied  with  in  practice :  and  indeed  it  only 
enjoins  to  delay  till  next  day,  or  longer,  if  the 
judge  sec  cause.  See  Itoyston's  notes,  ad.  p. 
289.]  *'  Nay,  by  the  express  appointment  of 
the  law,  a  murderer  takeu  in  the  fact,  or  red- 
handy  as  it  is  called,  was  to  be  trieil  and  exe- 
cuteil  by  the  sheriff  within  three  suns  ;  and  by 
the  statute  1695,  c.  4,  this  precipitation  was 
only  so  far  corrected,  as  the  time  of  execution 
was  now  Ief%  to  the  discretion  of  the  judge,  not 
exi?ce<ling  nine  days  after  sentence.  There 
are,  however,  obvious  reasons  in  the  situation 
of  Scotland,  a  country  so  remote  fixim  the  seat 
of  mercy,  not  to  mention  other  very  powerful 
considerations,  why  a  more  definite  rule  ought 
to  be  prescribed  <m  this  head,  and  the  unhappy 
convict  be  allowed  a  longer  interval  between 
his  doom  and  execution.  Yet  no  provision  was 
made  in  this  behalf,  before  the  llth  of  Geo.  1, 
ivhen,  among  otlier  salutary  ivgulations, 
thrown  into  the  statute  of  that*  year,  for  dis- 
arming the  Highlands,  it  was  ordered  that  no* 
sentence  of  corporal  pains  should  be  executed 
within  less  than  thirty  days  after  its  date,  if 
pronounced  to  the  southward  of  the  Fortb|  nor 
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dalns  his  name,  fame,  memory  and  honoun  to 
be  extiDCt,  and  his  armes  to  oe  riven,  and  de- 
late forth  of  the  books  of  armes,  so  that  his  pos- 

witbin  less  than  forty  days,  if  pronounced  to 
the  northward  of  that  river.  As  far  as  con- 
cerned the  inferior  corporal  pnnishments,  such 
as  scourging  or  pillory,  this  long  delay  of  exe- 
cution was  found  troublesome,  and  a  discou- 
ragemcut  to  the  trial  of  petty  offenders.  And 
it  was  therefore  al>rid^c<l  by  statute  3d  Geo. 
12,  c.  39.  which  allows  the  hiflicting  of  any 
punishment  short  of  death  or  demembration, 
after  the  expiration  of  eight  days,  or  of  twelve 
days,  from  the  date  of  the  judgment,  according 
as  It  is  pronounced  to  tin;  southward,  or  to  the 
northward  of  the  Forth ;  saving  always  the  pri- 
Tilege  of  applying  to  the  judges  of  the  Court  of 
Justiciary,  who,  or  any  of  them,  may  stay  the 
czecutiOQ  of  any  such  sentence  of  an  inferior 
judge,  for  the  space  of  thirty  days,  if  there  be 
cause  for  such  an  interposition." 

As  to  the  cases  of  murderers  taken  red  hand^ 
Mr.  Hume,  in  another  place,  notices,  "  that 
the  enlamment  of  the  period  for  doing  justice 
CO  the  offender,  from  one  sdn  to  three,  seems 
to  have  been  owing  to  the  erroneous  narra- 
tive of  the  statute  1491.  c.  S8.  which  speaks 
of**  the  thruesunnes  contained  intlieauldlaws;" 
whereas,  in  all  of  these,  the  allowance  was  U- 
mltad  to  one  day  only.  Farther,  itwas  provided, 
generally,  by  statute  1695,  c.  4,  with  respect 
to  **  all  capital  crimes  wherein  inferior  criminal 
courts  were  hitherto  restricted,  to  try  and  ex- 
cnte  witbin  three  suns,  that  this  time  shall 
hereafter  be  restricted  to  the  trial,  and  sentence 
only,  bnt  not  to  the  time  of  execution,  which  is 
hereby  left  to  the  discretion  of  the  judge,  not 
exceeding  nine  days  after  sentence."  It  ap- 
pears from  lord  Royston's  notes,  that  the  occa- 
sion of  passing  this  law  was,  that  a  person  had 
committed  murder  when  in  liquor,  and  was 
tried,  condemned,  and  executed  in  the  same 
linseemly  condition.  But  even  after  that  im  * 
provement,  there  still  remained  this  serious  ob- 
jection (bolide  others  of  some  weight)  to  so 
precipitato  a  form  of  process,  that  there  was 
no  sumcient  time  for  applying  to  the  king  for 
nercy,  nor  even  to  the  supreme  court,  for  re- 
Tiew  of  the  proceedings.  Mow  that  exception, 
also,  was  obviated  by  the  stotute  11th  Geo. 
1st.  c  26.  **  Under  these  restrictions,  therefore, 
(for  ought  that,  says  Mr.  Hume,  1  can  see,  and 
to  judge  by  the  face  of  our  books)  **  this 
festij^  of  barbarity  is  still  a  part  of  our  law. 
But  It  IS  difficult  to  imagine,  how  any  trial  can 
possibly  be  absolved,  with  the  observance  of 
those  forms,  which  are  now  esteemed  material 
to  justice,  within  so  short  a  period,  as  three 
days  after  the  slaughter.  Probably,  statute 
would  before  this  time  have  interfefitfd  to  cut 
off  the  appearance  even  of  this  rude  privilege, 
if  in  trutn  it  had  not  been  so  effectually  abro- 
pted  by  the  manners  and  sentiments  of  later 
timei,  which  have  hindered  any  attempt, 
from  being  made,  towards  the  use  of  so  pas- 
ftonate  a  couna  of  trial." 


I 


teritie  may  never  be  able  to  bniik  or  joyscf 
any  lands,. heretages,  offices,  titles,  or  diguiticsp 
within  this  riealme  in  tyme  coming,  and  to  have 

' —  .1  1.11  -  -   —    - — 

Fountainhall,  under  date  August  15lh,  16849 
says,  **  The  Privy  Council  are  resolved,  that 
any  who  are  condemned  tor  Bothwd  Bridge 
Rebellion,  or  disowning  the  king's  authority  or 
any  other  treason,  shall  be  allowed  but  tliree 
hours,  and  shall  be  execute  that  same  day  the 
sentence  is  pronounced.  The  French  have 
.some  such  custom." 

*«  Nov.  24, 1684.  The  Council  being  inform. 
c<l,  that  this  day  three  coffins  were  carried 
down  the  street,  for  the  persons  who  were  this 
day  ordered  to  be  executed  for  treasonable  prac- 
tices, and  owning  the  late  treasonable  Declara- 
tion, the  council  recommended  to  ^r  William 
I^aterson,  to  enquire  into  the  maker  and  painter 
of  them.  So  very  low  did  their  zeal  against 
the  sufferers  creep."    2  >Vodrow,  350. 

Fountainhall  mentions  the  same  thing : 
*<  Nov.  IS,  1684.  Three  fellows  called  Wat, 
Semple,  and  •^— .  who  were  suspected 
and  apprehended,  as  owners  of  the  late  Apo- 
logetical  Declaration  of  War  against  the  King, 
and  threatening  to  murder  all  their  persecutors* 
(which  was  affixed  on  the  8th  of  November  last, 
on  Linlithgow  market  cross  and  c]mrch-door» 
and  sundry  other  places,)  were  brought  in  and 
examined,  and  they  owned  the  contents  of 
tliat  scandalous  paper,  and  did  obstinately  bide 
the  torture  of  the  thumbikins  without  shrinking, 
till  they  were  taken  out  of  them,  and  thei^ 
they  fell  down." 

Nov.  24, 1684.  At  Criminal  Court,  the  threo 
fellows  mentioned  supra,  viz.  Watt,  Semple, 

and are  arraigned  on  this  ground, 

that  there  bein^  now  a  declared  war  by  that  re- 
bellious party  m  arms,  and  who  had  already 
executed  their  bloody  declaration  of  war,  by 
killing  two  of  the  king^s  soldiers,  yet  the  pan- 
nels  refused  to  disown  the  said  paper  as  trea- 
sonable, and  so  were  guilty  of  neutrality ;  which 
was  not  to  be  tolerate  *  in  statu  belli* :  For  tliey 
were  either  on  the  king's  side,  or  for  these  Re- 
bels ;  if  on  the  king's  side,  then  they  miffht 
and  ous^ht  in  duty  to  declare  their  detestation 
and  abhorrence  of.it ;  if  they  approved  it,  then 
they  incurred  the  pain  of  treason ;  and  to 
stand  indifferent  trimmers  *  in  hoc  statu  belli' 
was  impossible,  seeing  those  that  were  not  for 
the  king,  were  in  such  a  case  against  him. 
This  not  disowning,  (though  a  new  case,) 
yet  the  justices,  with  adviceof  the  privy  council, 
found  to  be  treason  ;  and  this  was  not  con- 
demning men  for  naked  opinions :  For,  Imo, 
They  had  been  tortured,  and  yet  refused  to  dis- 
claim it.  2do.  They  were  found  with  these  de». 
clarations  of  war  in  their  pockets.  3tio,  They 
were  certified  of  hangmg,  if  they  would  ||ot 
give  a  positive  categorick  answer ;  but  if 
they  would  seek  a  time  to  be  instructed,  they 
should  have  it.  Some  thought  a  proclamation 
should  have  preceded,  advertising  them  of  the 
certification  of  hanging  if  they  did  not  disown. 
Thus  when  9emp&  saw  he  could  not  avoid 
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foi ftult,  ammitteit.  ami  tint  all  j»ri«l  isundrip  lii«  ,  pu^:'»'<<i^,:l^.,    ironil;;   and  jyear,    wlsatsonieT#»r 
lamls,    hvrcinsres,  tacks,    stiiulinj:^,   rt)iiiiie»,    jK-rtainiinr  t«i  li:n»,  to  our  »0Ti*raiirtte  lortJ,  to 


han(;ini^  by  l»is  cautums  terclvcrsiiiyf,  lie  thMi 
<»pfnly  (nviKtl  and  iivo\u->1  thr*  sai'i  papt*r  uk 
ccmtiiiniiisr  noihinj;-  l>Mt  w  f.at  lli»»v  w  fiv  \\:vv\\\ 
to.  The  otli»»r  \\\ o  -(hirifl,  that  ifil  w.ir.  rti'in^- 
ableto  the  *«on!  «»r(inii,  t!i/'?i  ihry  wi-n*  ff-r  ii  ; 
but  heinfi^  urycd  lo  *r\\v  ww  in^^tJiu't*  v^herp 
Goil*9  woni  aUowcil  ii'unirr,  ihi»y  wen*  si- 
lent; ihouffh  »h«^y  ini'jhi  have  urt^twi  M'rtrs 
his  killins;;:  the  iv4ViiM.in,  IMiiiioas  lunninir 
Ziniri  and  roxbi  tunms^h  tlie  budy,  Khiul'ai 
stabbinir  kinar  Etjhni,  \c.  but  thesi*  \rcre  ho- 
roirk  inipulst'S,  i-xpresaly  alloived  by  Ciivfl,  and 
they  were  nia(p«tratcs,  at  If^ast  the  two  first. 
The  assize  found  them  <;uiltv  ;  and  thrv  H-rri* 
coadenuiffl  abfuit  three  o'clock, and  %v(rc  im- 
mediately carrtett  cK»vi  n  to  the  Ciallnwloc  be- 
tween lifith  and  Edinburgh,  and  honored  tht're 
betiu-e  Hre  at  night.  It  is  stranife  to  find  this 
olistinaev  have  Gounteuancers ;  tor  (^oml  hhu*k 
coffins  tolloweil  them  down  l^Mih  AVyud,  and 
women  privily  in  the  nii^^ht  Ktolc  thtirbodits 
trom  imaer  thV^bliet,  and  carritd  them  to  the 
ipate  of  the  Gray  friar's  Churrh->ard,  with  a 
desire  to  have  nnried  them  there ;  Imt  the 
privy  council  urdaim-d  their  corps  to  be*  dniw  n 
hack  ag^ain  to  the  Caallowlee,  and  the  writrht 
who  niaile  their  coffins,  to  be  inquirefl  al^er 
and  apprehended,  that  he  mirifht  diKcniver  who 
had  employeit  him  ;  but  the  mairistratis  ot 
£dtDlmrgh'cf>mmonl  \  furnish  chests  to  the  poor 
malefactors. — On  this  occasion  the  ^3d  act  of 
parliament  1680  was  made*/' 

The  practice  of  *•  warring*  with  the  dead" 
leems  to  have  been  extensively  adopted  in 
Scotland  in  these  times.  Wodrow ,'  s  ol.  2,  p.  48, 
at\cr  n-lating  the  discomfiture  in  Ci lastfow,  of 
the  con\  enticlers,  pr<>ceifds,  *'  Uhcn  they  are 
tliirly  inai*cheil  riff,  the  kinK*s  forces  came  out 
of  tlieir  barricadoe.  (4rcat  was  the  ip.humanily 
of  the  soldiers  to  the  dead  bodies  Ict't  in  the 
<?re»*is.  I  find  s(»me  paiiers  as5;ertinsr  that 
Claverhouse  ,nnil  Mime  of  the  officeis  !ra\»- 
(•nliMSthat  rume  should  bury  tliem,  hut  that 
ih..'  biitcher<i  dojra  should  he  suffered  t«i  rat 
th«m.  I  can  scarce  prtivail  with  niy«elf  to 
thitik  there  were  any  such  orders  giv<  n  ;  hut 
it  i*c  cert^iin  that  the  seven  ileail  boilies  Ky  U|Mm 
the  street  from  eleren  nf  the  ilock  ti'l  i/lirlit 
catne  on,  and  the  common  suldiors  wMuld  m  t 
permit  tliem  to  he  carried  ititu  houses,  yiM, 
actually  hintlereil  by  force  people  who  were 
Q-ning  about  this  act  of  humanity  :  yea,  which 
fi!!iher  discovers  their  nauirhiv  burbriiit>, 
when  in  the  ercniuix  they  were  taken  into 
houses,  and  drcv.ed  up  for  their  buriil,  tlx* 
sohliers  came  in  and  turnetl  the  bn.lti'S  cMit  x^\' 
their  dead  clothes,  and  went  off  with  the  li'ieri^. 

"  An«l  when  a  kind  of  connivance  was  mwvm 
to  burv  them,  none  durst  ajipear  to  du  iIiIa  Irm 
office  bin  women  ;  yea,  wlu-n  ihrse  wer,*  e-»i- 
ryiinrthem  up  the  street  to  thi-r  imria)  |ilac«.\ 
«iuch  was  the  unpar.illele<l  rc.deness  of  the  v.'- 
dif-i  s,  that  they  attacked  the  wr:men,  cut  ihe 
moit  cloths   \\\\Yk  their  swords,   and   forced 
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! 


away  the  bior- trees  fr«M:i  ihcni.  Upon  this  the 
women  ti»rned  «»fi'  some  of  their  otin  plaids, 
fold  .'il  tliem  hy  their  leuuihk.  and  put  them 
un<!i  r  f lie  oofrins,  r-idwei.t  on\iifh  them,  till 
the  Piereihss  HiMiers.  after  they  had  S(*attered 
those  %«!in  tvfie  not  canyiiijT,  came  and  took 
the  plaitts  from  them,  and  %*.onlil  not  suffer 
iheni  to  i-any  ih.»  enllins  t'»  iheir  CT^ives,  so 
they  were  set  in  the  Alius- hf>iise  near  the 
High  Church,  and  J  thir.k  continued  there  till 
•Mr.  Welsh  and  some  id'  their  friends  in  a  few 
days  came  and  buried  them." 

And  in  another  place  sj.eaking  of  the  out- 
niceons  eruehies  <»f  the  soldiery  in  the  year 
lf>Ur».  he  says,  that  on  May  Ith*  ••  Peter 'Gil- 
lies  ai!d  John  lirvce  %%ere  rarricfl  down  to 
MauchtitK  aiul,  with  some  others,  were  cxa- 
niine<l  by  lieutenant- n em  ral  Driimmond,  and 
an  .\«si/e  was  calk  d  of  f  ifhvn  of  the  soldiers, 
and  au  liidictineiit  was  gi\rn  them.  May  5t!i. 
It  may  be,  some  of  my  ix^aders  mtv  desire:  tft 
kncrw  the  form  \\^^  in  those  summar  judiciary 
trourts  ;  and  therefore,  it  bein^  shoit,  is  in- 
serteil. 

Peter  Gillies,  in  Muirend-side, 
John  liryee,  in  West  C'alder. 
*■  You  and  ilk  ane  of  you  are  indicted,  that, 

*  contrary  the  laws  both  di\ ine  and  humane, 
^  the  laws  and  practice's  of  this  realm,  and 

*  several  a<'ts    of   parliament,    onlainiiif;    an 

*  humble  submission,  by  all  pi-rsons,  to  kini;ly 

*  power  and  authority,' and  an  ackiiowletlg- 

*  nietit  of  their  just  po%ver  and  greatness,  and 

*  of  thrir  full  ci.ns«nt  to  the  laws  and  acts  in 

*  tlieir  jiir.Mlicti  ns,  and  i»iving  sutllcient  dc- 
'  ni(>nst  rat  ions  oi'tluii  loyaltt .  and  adherence  to 
'  tli«  ir  prince,  as  ihelr  ficad'  and  soiereign,  in 

*  nil  t!!in£;Kand  casrs,  uhen  requinnl ;  and  the 

*  oppd.oi tn  thrn*oi*.  and  refiiM-rs  to  ifive  suffi- 
-  en  :it  t«NtiiTiony  of  their  loyalty  and  consent, 

*  as  aforesanl,  Immti:'  i^stl^  to  lie  rcputefl  cne- 

*  dies,  e.nd  not  trie  :«!s.  rebels  and  not  subjects, 

*  am!,  ^y  the  same  lav.  s  and  ordination^  e.re  to 

*  be  eiit  of?* fnmi   other  h>yal,  obedient.,   true, 

*  coiit'.irii  ii:;rsiihjects. 

*  V't  true  it   is  and  of  %-erity,  that  you,  in  ft 

*  n;'»n:ifst  ciiiMcmpt  oX'  those  laws,  though 
»  i!\."i»'4  \n  der  a  c:r:iri»:us  pritice  and  sovereign, 

*  h.iuns;  cast  off  all  fiar  of  CfOd,  duty  and  afle- 

*  njaare  lO  the  kii  n\  \\U\f  not  only,  contrary  to 
^  the  we-rd  of  God  ;  an«l  all  law*  .ind  CfiiutTy 
'  mo.it  liriUeroosh-  and  iu.t.it  iis!\  .shaken  off  fill 
'  l»»\i   and  ohi'liemn  to   k'nijiy   power   hv  a 

*  lojjnr  time  hoiU'd-ic^.itinsjf  wirh  the  primipli%! 
"  ol  tt)<>se  rebcJlii)U.Ntrait.<r.s,a'.i4l  blasphemers  of 

*  < led  a.  <!  he  kini; ,  j-.\  iiluv^  w  ith  them  in  their 
»  wi<  koil  «-e;ii>iisa:d  pf.icii!':  v,\uuiting  nothings 
■  hilt  r.n  <',ioortiin;?y  to  uiurder  and  assassinate 

*  lis  ir.'.w.-: \ '.>  >ulii».ls  of  ihc  conli-nry  opi- 

*  liivi.  ;  li'it  aM  <•;»•  \\\\  aid  avowediv  disowh- 

*  i!-.i;tiie  kinuf  lis  just  aiitlmrity  anS  goreitl* 

*  nifti'.  i.'lh.red  to  the  co^eu:ult,  owning  aitd 
'  app:\.w;.^  liLin^  m  uruis  againtt  IhieidaJr, 
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■  itaMBi  p>)Mlwllia  with  y*  kywM,  in  f  lo- 
partis, '» tysM  cambg,  shtch  w^  frrauncnl 


a  palij,  bihI,  nkcn  chMked  •  liitlr,  let  dawn' 
ahrc  withlB  tha  bM^nuii'a  Tcsch^  who  Ofcnixt 
lii*  brvBit  witll  •  koile,  mad  polled  oat  bn  fisHt, ' 
irhkh  iDDTcd  HUM  ihe  scaffiiU.  Then  tho- 
exeoutieiMT  MueL  bis  knUe  in  it,  carrieit  it 
aboM  the  attge,  and  tlMwad  it  to  (be  apecm- 
tois,  cr^iav,  '  Hen  ia  the  bmt  of  a  tnitot.' 
And  tlm  lh>  r«£t  af  lb«  BOrteaee  mm  execatcd 
U  «bo*e.  Tbia  borbuous  procedare  did  vety 
taucb  rfiMM'er  tbe  ndiciooi  iMiipa-  of  bU  per- 
NMitew,  and  iailiitmed  tbe  winu  of  a  sreal 
mtBjr."  See  ibe  Account  ot'tba  Bxccutum  of 
Uuraw,  voL  5,  p.  1337. 


-J*  ^J  )>>»•  aad  rafnae 

la  pray  for  tbe  iun(,  wbareqt;  and  •Ttlw  otbtr 

*  «ri«»M  ipagfii>i>,  you  being  fwiud  RMilty  by 
'■tttniaa,  j*aaMiUi«u  «f  ymtaB^ttobe 

*  paoMlnd  wUb  fbrMlNra  ef  Jife,  bwda  and 

*  cwd*,  t*  tb«  tensr  aT  alfatn  wbe  oonnit  ib« 
*]tb«lMnalW. 

•  Vw   an  • 

*  liautewpl  geoenL  DniniMuwd, 

*  of  JimitiMy,  wilUtt  die  TulbM>ib  oi  cumt 


'  place  of  HaacUin,  Una  KMi  cf  Naj',  to  aii- 
*  awer  to  your  indiL-lneiU.' 

•'  Wc  loftv  b«  r^ora  aucb  an  aanae  wonld 
biinfc  Ibeai  u  goilly,  and  tliev  are  sratencedl' 
lobe  banged  at  tine  town  eai  of  Mauohlin,' 
May  Mb,  nhicli  wo*  donti  accordin^y.  No 
cotSna  were ailoned  tbeni,  nor  dead  dolhea; 
but  tbe  mUien  and  two  countTynien  made  an 
bote  in  the  eaith  neat  by,  and  cast  tliem  all  ' 
tagttber  in  it." 


1  neat  by,  i 
3  Wodrow 


317.  Trial  of  Donald  Cabgiix,  Waltbr  Smith,  JXhes  Boto, 
William  Thompson,  and  Wiluah  Coothill,  for  Treasoo:, 
33  CBAKLEi  II.  A.o.  1681.  [Now  first  priDted  from  the  Re* 
«ords  of  Justiciary  in  Edinbiii^.] 

Mr.  Jamri'Beigle,  [hereafter  in  this  Record, 


Cimu  Jun'iciARi:E,  B.  D.  N.  Recb 
Pneloria  Bnrgi  dc  Kifinbiirgb, 


teni  QaeondierTy,  Justi 
lemet  baoorabilea  viros,  1 
land  de  Uuddop,  JoMiriarie  C'terieum,  Ro ' 
bertnm  Domiuum  de  Nuim,  Dominos  Jafo- 
bumFautiBdeColinlutmiDaTidcn)  Balfoar 
de  Forret,  Drvidem  Falciiner  de  NeH-tooiel 
Rogerum  Hogede  Harcauss.ComisatoDa- 
_.__  ._.    -sdici}!!.  D.N.  Kegia. 


ft  leffitinus  af&nnata* 


Hr.  Walttr  Smith, 


AMraaaeir 
tofthePret 


it  of  fiirj  bod  brokr  kmte 
IS  of  thel're^yteriaus,  called  CargiUitea 
from  one  Cargill  that  had  been  one  of  ihe  mi- 
qiatera  of  Olmeow  in  ths  fomier  tinKi,  and 
waa  Ibco  very  little  coosiden^,  bnt  now  was 
nMwit  followed,  to  tbe  great  reproaehnt' the  Da- 
lian, liieae  baU  that  tlie  kuur  had  loot  ibe 
ri|^  of  Ibe  croira  by  bja  breaking  the  Core. 

Mat,  whidi  be  had  EHwn  at  li' 

aa  (My  aaid,  be  waa  their  king 
bv  ft  fiMnal  deolmtioii  tbey 
ilhniiiMiitiibiHi.  ahiih  a  pwtj  of  them  afixed 
to  tbe  croaa  of  Donfreia,  a  lawn  aeartheweat 
'•r,   ThanardafallnpaiapartyofAem, 


denomiaatf^  Boitf ,  nbioh  appenrs  to  faaiebeen 
hiiprOfwr  noHM.]  preacher. 

WilUam  TAajwfTi,  uerraot  in  Frcdi. 

William  CuothiU,  Meauian  in  Burrsatonnei^ 
and  priooner. 

Ye  are  indyled  and  accuased,  Tbat  «har 
botwitlutaDdiag  tVoDi  the  law  <^God,  Uie  law 
of  nBlioiis,and  the  DiuuiHpal  Uit  of  this  king- 
dome,  and  the  altegeance  of  the  suhjecta  there- 
of, Iher  Ij'e  (^reat  ulilitjalions  upon  tbeaj,  and 
you,  tu  DoatutaiD  and  defend  the  royal!  tuid  ao- 
ver^ne  power,  and  authariUe  of  llie  king's 
iDBJestie ;  and  be  tbe  common  lane,  ihe  Uw  qf 
nations,  and  act  of  parliament  of  this  kingdoms, 
and  constant  pncbquN  tbetcof,  tbe  ryseing  of 
his  majesties  subjects,  or  any  number  of  them, 


vtMm  A^j  J 

VOLtX. 


one  of  Ihdrfbrioiw  teachers  (from  whom  they 
were  also  called  Camen>iiiai]9)  ivas  killed  : 
bnt  HaolwtOB,  that  waa  ntie  nf  llie  arclibiithopV 
murdercis,  and  Canpll  were  takai.  [CruoJi- 
shankobserrca,  Ihat'biahnp  BumM  wss  misin- 
fornKd  in  sa3'ing  (hat  Mr.  Car^iil  was  taken 
ber«.]  RackMon,  when  brou^t  before  ibo 
council  would  not  onu  their  aulhoritv,  nor 
make  anj  answer  to  their  questions.  He  wa^' 
so  tew  by  reason  of  bis  wounds,  that  it  was 
thought  Be  would  die  in  th^  qoestion  if  tor- 
tBt«d:  ao  be  was  in  a  very  summary  way 
GODileauied  to  hare  bodi  his  banda  «nt  Mf,  anil 
d»n  to  be  hH^«d-  All  this  be  auflered  with 
a  acnatMoy  that  ■tnawd  all  fopfc :  befeamed 
,     SI  '^ 
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ihc  ioyutaa  and  Btscmbl^ioc  tMnthcr  in 


til  bif  m^Mtii^  ro\all 
d,  wamiiil,  uid  aullitmlie,  and  ihe 
,   HMiBtiiHr,  reccptiiHT,  inttrcuntuning. 


and  ki«pin^  coirrsponitence  wilh  am*  rafaelbi 
i|>pli(nn(r  of  Tliem  with  lericaof  iw^i 
money,  armea.  krd  fumiabiag  f""" 
LCTt,  drink,  powder,  ball,  r— ' 


to  be  all  'thv  uhile  as  in  an  rathinmilical  rap- 
ture, and  uineusibk  of  what  wu  <U)ne  to  bini. 
^Vbca  bJK  bandH  wtrc  cut  off,  lie  aakeil,  like 
one  UDciinccrnrd,  if  bia  leet  must  be  cut  otf 
likcnlio:  uiid  bu  bad  >>o  alrong  a  brart,  that 
nnlwilbMaudintc  ull  tbe  kuts  of  blood  by  hia 
wounds,  and  ilie  ciitiiog  otf  bia  hands,  yet 
when  lie  was  hangetl  up,  and  liis  lit^rt  <'iit 
aul,  it  conliuuni  to  palpilaM  some  lime  ofler 
itHaaonlhe  banyan's  knife,  asioine  eye- 
witnesses assured  roe.  Cargill,  and  muuy 
MhcK  uf  that  mud  seel,  bolb  iiicn  and  wunicn, 
suffered  witli  an  obslinary  tliat  was  so  uarti'  \ 
culnr,  tl)at  tbougb  ibe  rlnke  sent  the  ofler  of  I 
(lurdoD  to  liieni  uq  tbe  scalfold,  il'  they  would 
unlv  lay  God  bicaa  tbc  Untr,  it  was  refust-d 
will)  fcr«al  ncfrlccl :  one  uf  rhcm,'  a  tvitman, 
Btid  rcry  calmly,  fihe  wusture  God  irould  not 
bless  biiii,  aud  lliat  ilicrclbiv  nhe  would  not 
lake  God'a  uaiue  iu  vain :  aiinlher  said  miirc 
wilknlv,  tlial  she  would  nut  ni.ntiiu  that  idol, 
■or  acL:,owledtre  any  otbcr  kin^  butCbrist.' 
aud  to  biitb  wi-rc  biiut.'nl.  About  fiiieen  or 
Bxlcen  died  tinder  tliis  delusiiin,  uUich  sevmcd 
to  be  a  sort  uf  uiitilnt><ai :  lor  they  uricr  al- 
tpnpted  any  tbinif  agaiiu4  anv  iieraon  ;  only 
lliey  Hectned  glad  lo  siiH'lt  for  tlieir  opinions. 
TheDuke  Klopt  that  pnisoeiition,  and  appointed 
tbeui  to  be  put  in  a  bouse  ul'cumclioit,  and  to 
be  kept  at  bard  labour."     1  Ituiuel,  :,H. 

Of  thin  n]iti|{jtory  interpmiiinn  liy  tin:  Duk", 
Mr.  Laing  intimal^  a  doubt :  "  No  uxuiii;ite,'' 
aays  he,  '*  of  Ibe  fact  exists  r  on  tbi:  ooniniry, 
executions  fur  pritulc  iiiiiniiin  i-oiiliiiucd  lo 
multiply  during  liis  nliule  aduiiuistrallnii  and 
tUgri.  It  i»  asserteil,  too,  bvtlie  same  author, 
that  tbe  Duke  indulged,  witbiuit  euiotiun,  iu 
conteoiplaiing  the  tonurc  of  Slate  I^isoDers  us 
a  curious  experiment,  wliite  other  counsellnra 
recoikid  from  Ihe  acenc;  and  on  ouu  ovcosinn, 
It  ia  certain,  that  lie  assisted,  lruuirfioicc,wbeu 
bpreull  (ace  tbe  Case  iu  tins  Vuluiflf ,  p.  T'jj), 
was  twice  exposed  to  the  quettiuu  almost  with' 
■lilt intermission."  Ilist.iid.4,  p.  til.  Kiee 
also  a  sulisequcnt  N'ote  to  this  V»ie. 
Wodrow,  Itonk  3,  chap.  5,  sec.  4,  «a>»: 
"  Upon  llio  last  year  [ICBO]  I  g»te  suma 
account  of  the  voiideiunatiuu  aiid  eiecu- 
tion  of  screnils  of  Mr.  Cameron  and  Mr.  Car. 
ffll's  fulla»era,  tiir  dison  nin;;  uf  the  bin^,  and 
Dealing'  thenj  at  Fidd-cuuvtntieles;  aou  upon 
Uii*  Neeiioti  I  sbitll  put  together  Ihe  accounts  of 
neur  twi-^ty  more,  wiih  Air.  Car^l  himself, 
who  KulTcrtil  this  vear.justiu  the  order  of  time 
they  fell  out. 

■'  Aud  wbon  entering  upon  this  melancholy 
■ubjcct,  I  couQDl  but  refect  tbe  cunning  aiw 
unprecedented  severity  of  the  uersecutora,  with 
a  great  many  of  tliese  people  whucainebe- 
foi-c  them.  It  is  certain,  tbe  manageis  bad 
wore  to  sajr  in  tliaii  own  defence  u  to  the  treat- 


ment of  these  now  nnder  Iher  hand,  dum  ia 
many  proceate*  belbre  and  ■Aer  this,  wbea 
|icrsons  were  taken  in  actual  resBtanrVi  npea 
the  bai'k  ot  a  kind  of  declaration  of  war  sgaiMt 
the  king ;  thru  the  prelates  and  prrsecolRa 
triumplieil  in  Ihr  necessity  and  justice  <ifetit- 
ting  them  off,  and  yet  it  «  as  but  a  ftxj  few 
wIki  were  ibua taken, tnoorthreeatAiiw-iDOM, 
who  were  attnekfd.  aud  obliged  to  Mend 
tbemselTci ;  bul  tbc  greatest  part  who  snffertl 
now  were  such  n  lio  were  discoi-eml  by  thcv 
brihni  informerK,  and  alledijed  to  ba*e  been  tt 
livld-meetinifs ;  and  nlicn  broiii,'bt  before  then 
at  Kdinburgh,  n  rnufessioii  was  extnrtcd  bj 
InmIs  and  iliumbkini  fn>m  ^nme  of  tbera,  acn 
Ihi!  rest,  H  titn  bmuglit  before  tbe  justidaiy, 
couDcil.  or  enmniiitees  of  il,  were  cBOURi 
by  faplioiii  qiienioiif.  npiiii  sulyeiis  cofmnsa 
people  lould  not  ho  Rtipposcd  to  undentaad: 
and  tipiiu  thuransii^erxlhey  wcrecandeniMJ 


M'uled. 


ind.-cd  by  iK,^ 


thurity,  uticrcin  1  bare  already  decimed  0 
indicate  them :  lint  tbe  re*d«r  who  tnaT  be  a 
.ran^ei'  to  Ihiise  times,  would  know,  Inat  bj 
wning  ibe  aiilboritv,  tbe  jmor  people  ooiler- 
slooda  Tirtuul  appruWion  of  all  that  was  ikoa 
by  tlie  kin»  since  Ids  reslnndno,  tbe  mcjnd- 
ing of  the (Xcellenl  laui  and  coDStitalion  we 
oaceeiijiit.d  in  ^H1>tla>Hl,  and  the  aereritMa 
■Kainsi,  and  the  persecution  of  the  people  of 
Cioil  following  thcrtii|Htn.  And  this  was  in  tbe 
liovrcomitiy  wum^-ii;iiiilinen  nowputtodealh, 
iid  conscience  misinformed 
arrantaljle  'expressiona  of 
Kuuic  who  were  soured  by  Ihe  riridity  of  tbe 
limes,  and,  it  may  be,  likewise  by  some  un- 
guurdeil  csiiri  ssious  they  might  have  heard  at 
hunif  luniioiis  in  tbc  fields  since  Boihwel ;  but 
ibeti  it  is  certsiu,  this  was  such  a  mijuaforma- 
linnand  ignorance  >iffRcts,aalhcy  could  scarce 
eier  be  brought  from  under ;  and  indeed,  ex- 
ci'pl  iu  all  instanceortwo,  no  care  was  taken  to 
infoir.l  tliem,  hut  they  were  hurried  from  Ibe 
cbunci!  lo  the  justiciary,  from  tliem  to  llie  pri- 
•on,  and  in  a  lew  bout*  into  eternity. 

"  Aleaii  while  the  gOTemmcnl  could  be  ia 
no  manner  of  hazard  fmm  a  handtiil  of  IhoM 
people,  and  if  any  thing  of  tbia  nature  couU 
hreul  disturluuice,  it  was  the  bacbaruos  extre- 
meiieslhey  ran  to  with  such  of  them  as  fidl 
iulu  llii'ir  bands:  but  it  was  esay  to  hafe  se- 
cured the  peace  againtt  ten  times  their  Btmnbtr, 
by  gentler  methods,  than  butchering  10  many 
scores  uf  otherwise  serious  and  religiouB  per- 
sons i  this  with  nuny  other  uuaccoiintBUa 
incasiiTes,  now  taken,  did  rery  much  Icmcb 
tbe  kii^,  nlly  lui  rdgD,  and  made  tbe  edmi- 
nistiBtion  bunkofome  and  grieron*  to  multi- 
tudes of  hia  bast  aobjecta. 

"tjomettmes  indeed  the  coandl  ialliMrvMii 
mood,  would  off«r  ttw  oounby  p.ceptattcir 
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rid,  hjmous,  and  abominable  crymes  of  rebel- 
li5n,  treason,  and  lese  miyestie,  and  are  punish- 
able with  forfaolture  of  Lyif,  lands,  heretaees, 
and  escheat  of  tber  moTables,  and  by  the  nrst 

life,  upon  acknowledgments  and  declarations, 
which  at  first  view  seem  verv  low  and  reason- 
able ;  but  if  narrowly  consiuered,  these  were 
imprestable  by  the  people  to  whom  they  were 
made,  in  their  present  circumstances,  and  imder 
the  uptaking  of  matters  which  they  liad :  and 
I  must  observe,  that  it  was  only  to  the  wartner 
and  more  ignorant  sort  such  onecs  were  made^ 
probably  under  the  prospect  they  would  not  be 
aoeepteu,  since  the  sense  the  people  took  the 
roanaaers  proposal  in,  did  import  a  receding 
from  oeanng  witness  against  the  evil  of  the 
times ;  yea,  most  of  them  did  think  the  accep- 
ttnff  of  the  managers  proposals  included  an  ap- 
pnH«tion  of  what  they  had  beeu,  and  were  at 
present  doing.  In  short,  the  cruelty  the  suf- 
ferers remarked  in  oiie  process  after  another, 
and  the  whole  conduct  of  this  time,  and  tlie 
subdolent  fetches  and  cunning  used  to  carry 
them  off  their  feet,  made  them  jealous  of  every 
thing  proposed;  and  their  warm  zeal  for,  and  love 
to  thb  truth,  the  small  prospect  they  had  of  any 
end  to  their  daily  snares  and  troubles,  together 
with  a  generous  kind  of  tedium  vit^,  in  .such  a 
wicked  age  as  this,  did  prevail  with  them  to 
stand  out.  And  all  these  some  way  heightened 
the  wickedness  of  the  managers,  in  putting 
them  to  death,  of  which  I  come  now  to  give 
some  account. 

**  The  instance  of  the  trial  and  execution  of 
two  poor  women,  with  which  this  vear  begius, 
is  a  flaming,  proof  of  the  iniauity  of  this  period. 
Upon  the  nth  of  January,  I  find  Isobel  Alison, 
a  young  unmarried  Moman,  who  lived  in  Perth, 
and  Marian  ilarvey,  a  servant  maid  in  Borruw- 
stoonness,  where  sometimes  Mr.  Car^l  haunt- 
ed, staged  for  their  lives  before  the  justiciary. 
This  is  an  evidence  of  what  was  just  now  said. 
What  hazard  could  the  go\  ernnicut  be  under 
from  two  such  persons,  against  whom  notliiug 
could  be  adduced  but  their  opinions,  which  they 
bad  taken  up  from  the  severities  of  the  cler^ry 
at  Perth,  as  the  first  owned,  and  the  violence  of 
the  soldiers?  Their  private  sentiments,  I  am 
persivaded,  could  have  a  very  small  influence, 
and  would  scarce  ever  have  been  noticed,  had 
not  the  severity  of  the  manasfers  brought  them 
upon  the  stage,  evidently  to  their  own  reproach 
and  shame. 

<*  Their  interrogatories  and  speeches  are 
printed  in  the  Cloud  of  Witeesses,  and  1  shall 
give  a  hint  of  their  trial  before  the  crimroal 
court,  from  the  records,  if  once  I  had  noticed 
a  few  things  oonoeming  them  and  their  treat- 
ment before  the  council. 

"  Isobel  Alison  lived  very  privately  in  the 
town  of  Perth,  and  was  of  a  sober  and  religious 
conversation:  she  had  now  and  then  heard 
Mr.  Cargil  preach  in  the  fieUs,  and  some  tew 
others  b^ore  Bbthwel,  but  not  very  often,  field- 
conventidea  not  being  common  in  thatcountrv. 
Upon  her  BOBMoformity  at  Perth,  and  speak- 


act  18  parliament,  king  James  6,  the-estates  of 
parliament  fiiithfullie  promise,  perpetuallie  to 
obey,  mantaiue,  and  defend  the  prerogativa 
royallt  of  his  sawed  miyestie,  his  aires  and  sue* 

iii|^  against  the  severity  used  u|Mn  some  re- 
ligious people  there,  she  was  seized,  and  no* 
thing  eue  could  be  laid  to  her  charge,  till  she 
was  nrought  before  some  of  the  mag[istrales, 
and  in  her.  simplicity  voluntarily  contest  cor« 
verse  with  some  who  had  been  declared  rebels. 
When  the  managers  are  informed  of  this  a 
party  of  soldiers  s^ize  her,  living  peaceablyjin 
her  chamber  at  Perth,  and  carry  her  into 
Edinburgh.  When  she  is  brought  beibre  the 
council,  the  interrogatories  were  mvidious  and 
ensnaring,  and  knowing  they  had  no  probatioa 
but  from  what  was  elicite  from  her,  they 
essayed  sometimes  by  commendations  and 
promises,  and  sometimes  by  threats,  to  bring 
ner  toconiess  she  had  conversed  with  Rathilet, 
Balfour,  aud  the  two  Hendersons,  said  to  be 
conceiiied  in  the  primatu*s  death ;  and  when 
some  very  trivial  tnings  were  owned  by  her, 
they  jested  her,  aud  ^'ted  the  buffoon  rather 
than  privy  oounsellers,  as  may  be  seen  in  their- 
interrogatories. 

*'  Marian  Harvey  was  taken  up  in  the  road, 
when  going  to  some  sermon  or  other,  and  was 
soon  ensnared  by  the  questions  put  to  her. 
She  was  scarce  twenty  years  wh^n  brooglH 
into  Edinburgh,  and  sisted  before  the  council. 
They  had  nothing  to  lay  to  Tier  charge  but 
what  she  owned,  to  wit,  her  being  at  field  con* 
veuticles.  When  interrogate  as  to  Sanquhar^ 
declaration,  anil  the  Queensfcrry  paper,  she 
knew  nothing  about  them,  but  being  read  to  her» 
to  ensnare  her,  she  said  she  owned  them,  be- 
cause she  thought  them  agreeable  to  the  scrip- 
tures. Some  of  the  counsellers  told  her,  A 
rock,  a  cod,  and  bobbins,  would  set  her  better 
than  these  debates,  and  yet  they  cast  them  up 
to  her,  and  murder  her  upon  them :  and  bjr 
the  way  it  may  be  noticed,  that  the  bishops 
were  the  great  proposers  of  questions  to  these 
poor  people,  which  helned  to  ex;isperate  them, 
especially  when  urged  to  give  them  their 
titles,  they  looking  on  them  as  at  bottom  oi  all 
their  persecution. 

**  After  they  were  examined  before  the  coun- 
cil, they  are  brought  before  tlie  criminal  court. 
Thb  was  the  oonstaut  practice  at  this  time,  the 
one  day  to  bring  such  as  fell  into  their  baod 
before  the  council,  and  there  engage  them 
by  captious  questions  into  a  confession  of  sta- 
tutory crimes,  and  next  day  to  paunal  them 
before  the  justiciary,  where,  if  they  were 
silent,  they  were  asked  if  tliey  would  quit  the 
testimony  they  had  given  yesterday.  Bo^  of 
them  were  indicted  for  heariiig  at  field  conven- 
ticles, harbouring  Messrs.  Cargil,  Cameron. 
Douglas,  and  Welsh,  for  owninj^  Rugland  and 
Sanquhar  declarations,  Queensferry  covenant, 
and  treasonable  opinions.  For  •  probation, 
their  confession  before  the  council  is  adduced. 
Isobel  Alison,  being  interrogate  on  several 
h«Mls  bdbre  the  aaaize,  answered,  she   was 
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eessore,  and  privileilffies  of  his  highaes  crown, 
with  ther  lire*,  Ibimm,  and  jrooils,  anrf  lie  tbe 
fyii  act  of  tlie  first  s«8bh>d  of  faif  maiestie's  first 
parliament :  it  is  declared  that  H  aball  be  hi{(h 

not  obliged  to  answer,  for  she  did  not  look 
upon  tliem  as  judgfes,  declined  ther  aulho- 
rit\ ,  and  tlie  kin<;^*8,  by  whom  tliey  mA  there, 
Lc'ause  Uicy  carry  the  sword  agaimt  the  Lord. 
In  their  ihtcrro«^tnries  they  come  and  go, 
ami  act  like  persons  thiristini;  after  blood,  who 
ivstdves  he  shall  l>e  guilty.  She  owned  e«»n*Trsc 
witli  one  they  alletVLtt  was  at  the  primate's 
muixli-r,  she  ovtucd  the  Sanqnhar  declaration, 
and  bum!  of  eon^biimtion  spoke  of  In^  year, 
ttnd  Qiiccnsferry  euvenaut,  «hiHi  read  to  her, 
b'cau^e,  she  Jaid,  she  saw  Tidthin^  in  thttif 
aeaitist  the  Kible,  and  refusetl  to  si'j^n.  Marian 
Harvey,  betwe  the  justiciary,  owns  tlie  fourtli 
nriirli'uf  the  Queenslerry  paper,  disowns  the 
kintf 'sail hot iiy,  abides Ky  the  8aiiqiihar  De- 
claration, siiysl  it  was  lawfnl  to  ki!l  the  arch- 
bishop of  St.  Andrews,  when  the  li'»rd  rnivd 
up  instriimcnis  for  thai  eflVTf,  addin*;^,  he  was 
as  miserahie  and  perjured  a  v. iiteh  ;is  ever  4>e- 
trayfd  the  «*liiirch  ;  blwijes  (j'hI  slie  hc'.iri!  sit- 
mons  in  the  lit  KU,  and  up|irovi>  o«'  Mr.  Ciir- 
gil's  «*X(x)niinuiiicatii>ii.  Slie  n*fu&:^:«  to  *\*;n 
^-h:it  she  had  suiil,  and  protii'Sts  they  had  no- 
thln:^  to  la}'  to  her  ch'jr«;'e,  l«nt  her  opinion, 
iftti  owning  Christ  and  hi^  ttr.-fetited  tni-!is. 

*'■  M  hen  the  assize  was  •«v\oni,  it  was  ob- 
served tliat  some  of  tbcm  ti'enib.lr.d  and  \\  oidd 
not  swear,  this  proce«i  .iipiinst  two  women 
being  every  way  exiraordirai  \  :  Iiom  ever  tb^y 
g'«n  as  niniiy  as  seiTed  thrir  ]iiirjjose.  The 
two  Ci'iitV^Mons,  as  writ  by  tlio  cicnk,  worr 
rrad  to  luf  iirqucsi,  and,  iniidi:»enmse  t«)tht=ni, 
the  ad\  ;.ra::»  ;i;^'^raraltd  every  pailifular,  and 
eni!rH\«iii:,d  to  prove  them  ifuihy  of  treason. 
Some  i»i' iht*  assize  uvj^v* d  there  was  no  fwt 
proven  n:;'nin'it  th.  in,  and  they  had  not  signed 
their  cn,iti-:'toas.  Th.v  lulvoi'ate  answerc*!,  j 
wh?.t  thcry  had  .sai<l  wn^  trenwin,  and  charged 
thein  ;*»  ai't  .•:(.'eordiif«y  to  law,  otherwise  hi- 
knov  wiv.tt  t.)  do.  I'lie  assize  hnd  tliem  both 
g^iihy  Oj'iroiiS'm  by  thcMrwvn  eor.fej:»ion.  The 
proiKMini.iiitr  tiieir  doom  is  dt:laye»l  till  January  ' 
21,  whrn  they  are  buili  semeii'jcd  to  be  han:red 
in  the  (irusK- market  u\y**n  thr  '?.t]\h  instant. 

**  i  iiiid  the  council  allo;v  I  Vrsbj  tc-rian  nii- 
iiistc  ("S  to  ctinverNC  with  iIieHr  two  wtiinen  ; 
but  this  was  uuly  a  feint  to  rub  off  the  ociium 
of  tills  aflsiir,  the  eoMneil  did  not  ro  till  afiiT 
tile  sonteiiec  wus  past,  they  <:oulfl  tra\e  no 
prosj'uet  Of  any  jifreat  benefit  to  the  ^••onn•n 
who  did  not  desire  this  euuversattoii.  The  mi- 
iii'^i.Tb  Hf're  iiiisuvouiT  to  them  bccan<e  se*ii 
1>\  tilt:  rtiiiiv  i!,  !in<l  r«.-asoniii^  could  havr  liiit 
very  litiic  iiiliui-ixe  in  'iht/ir  iireiinistar.ec>,  u:id 
iijMni  suliji-;  is  al»')vr  tlieii' c-n|t:ieit3'. 

•'  Tlu-se  two^onnir  women  were  rxeenled 
upon  the  '*';.tlu  acordini;  to  tliiir  sctKenee. 
The  Cloud  *>i"  W  itni^ssi^  narratt's  a  pa~,*«i.,'e, 
which,  il"  it  i>e  >ouv'he(l,  i>'i«i.san  ntid  ic-iof 
hislio|)  l*Htei-2;on,  and  is  not  disagreeahle  :o  tlic 
opiiiiDu  not  m  few  had  Of  him  at  this  time,  as  a 


treiMB  for  the  mikjeolf  «f  this  TCBlme,  nr  toy 
number  of  them,  mors  or  Icsk,  upon  anj 
il^romid  or  pretext  whats»?er,  to  ryse,  or  <»b- 
tinue  in  armes,  to  make  peace  or  WBre,  ormny 

man  of  a  lii^t  and  profime  temper.  J  oat  wben 
ther  were  going  out  to  the  place  of  eauention, 
pntuably  in  the  laigli  council  house,  whence 
malHactors  used  to  go  to  the  gibbet,  the 
blshn]>  came  hi  and  said  to  Mariaii  Harrey, 
von  wnuM  ncrer  hear  a  cunle,  now  TOta  shall 
near  one  pray  before  3'on  die,  and  oiJleie^  one 
who  was  attending  to  pray.  The  poor  women 
thoM  jested  u|»on,  could  nU  retire,  and  the  one 
said  to  the  other,  Come,  let  as  mng  the  99rd 
l^alm,  which  thc^  did',  and  nocm  drowned  die 
bishops  curate,  employed  either  in  jeiit,  or  to 
veictliese  poor  i>eople.  I  am  infmraed  ther 
were  executed  with  some  three  or  timr  WKbed 
womiti  guilty  of  mnrdeiing  their  own  chit* 
dr<»n,  and  other  vilUmies,  which  wu  rerj 
grierous  to  tlie^  two.  One  of  the  episoopal 
ministers  of  the  town,  who  waited  upon  fhe 
otliers  on  the  scaffold,  railed  bitteriy  upon  these 
snflerers,  and  assured  them  tliey  were  in  the 
road  to  ttanmation,  while  he,  without  any  eri- 
ilence  of  pr  nitencc,  was  sendmg  the  other 
wicked  Mrelrhes  straight  to  Heaven :  howerer 
lsohr-1  Alison  and  Marian  Hmrrey  irve  not 
eoniieov«-(l,  hut  sang  some  satiable  Pndfu  on 
I  ill-  SI  u-iuid,  nnd  prayed,  and  died  with  inubh 
cornp*'!: ' \n:  a  nd  joy . 

'^  in  I^liirch  I  meet  with  a  new  procesi  ftgaiml 
some  more  of  the  [leoplc  who  aflhered  to  Mr. 
Carf;il.  1  need  only  giie  a  few  hints  from 
tlie  reeo*-ds,  the  course  now  with  all  of  them 
being  ihueh  the  same.  Upon  the  tnd  of 
Marrh,  John  Murray  of  Borrostounness,  is 
indiiii  ri  of  triMison  in  common  form.  The  ad- 
viX'ute  iii>w  gires  hmiM'lf  no  fnrtlier  trouble, 
than. to  adduce  the  coniessions  made  by  these 
persons  whrn  e.\:imine«l  before  tlie  coancil,  in 
pres^'uce  of  the  justiciary  and  assize,  where 
they  Vile  examined  U|K»n  them,  and  sometimet 
the  coufes.;inns  are  only  read  to  the  inquest, 
viio  hiini>-  th(*m  in  gnih)*  by  their,  own  OOD- 
fei».tion,  and  so  they  are  sentenced.  In  John 
■Vlurrd^^scase,  he  had  eonfest  he  was  at  die 
couventiete  at  Torwoud  with  arms ;  and  in- 
deed Mr.  i'.ir^rs followers  being  dailv  hunted 
for,  were  ohlige<l  to  carry  avms  whh  them 
wherever  they  went,  for  their  own  defence. 
\Vh.'!i  he  is  inlen-ojtnte,  if  he  owna  thcking^ 
authoriiy.  he  answers,  he  owns  all  tlisft  isfrom 
Ti^od,  iiiitl  t'l  Im}  ownt'd,  und  adds,  that  while 
the  ivii;;jf  ci>%cn'ed  the  covenant,  h»  was  from 
God,  hiK  f..::it'e  he  bos  broke  that,  he  "knows 
not  \vl)3i  to  s.\y.  As  to  the  archbifdiop'*8  mnr- 
(icr,  lit:  says,  if  they  were  sent  of  Clod  to  exe- 
c'lU.'  jdi^'inent  on  him,  he  will  nOt  judge 
iheni  no/  their  actions.  He  jodiciaDy  owns 
hi:^  confe.vsii'.n,  but  refuses  to  sign  it.  And 
having  n  printed  copy  of  the  Queensferry  00- 
veiiuni  ;uid  Sanquhar  declaration,  given  tiim  to 
consider  on,  afler  some  da^'slie  owns  them. 

'*  The  same  day  Chri8to|/her  iliUar,  wvarer 
in  Chiiguuuock,  is  intlicled  n  vfaore :  hb  coin 
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ffeiftits  tfc  ws^iies  with  fiMU||iK  priBoni  or 
erttteK,  or  tiDooffst  themtelvet,  wilKouC  his 
Miftjeatie'tf  «pectBn  aotlmritie  tnd  approlMtioD, 
Arst  interponed  tfatrHo ;  and  aH  his  iiiigestie*^ 

ftsswm  before  the  council  is  adduced,  where  he 
acfcnowledgfes  he  was  in  anm  at  Bothwd- 
bridge,  *aira  Uiinks  he  may  lalrfuHy  rise  in 
arms  arainst  the  kin^  for  the  Cofenant ;  de- 
dared  ne  cannot  write.  Before  the  lemoruig' 
oTtbe  assize,  the  advocate  threatens  them  (as 
ArXi  he  does  now)  with  an  assize  of  error.  They 
Inrij^  both  in  goiky  by  their  own  conftssion  ; 
and  the  court  sentsnces  both  to  be  hanged  in 
tlie  Orsss-mailtet  upon  tiie  11th  instant. 
'  **  Upon  the  8th  of  March,  William  Gougar 
in  BorrowstouanesB,  md  Robert  Hangsier  a 
StiiKugshire  nta,  are  indicted,  as  above, 
before  the  justicnury.  The  probation  is  their 
confession*  The  first  admowledges  he  was  at 
Bothwel*bridgev  and  nliises  to  tuoe  die  bund  ; 
that  he  was  at  Tor- wood,  and  owns  Mr.  Car- 
git*s  exDomnHraicalion,  Snd  says,  he  thinks  it 
Iswfiil  to  kin  the  long's  senrantB,  tiecansethey 
are  enemies  to  Christ ;  owns  the  Sanquhar  and 
Quouusferry  papers ;  and  refuses  to  sign. 
Robert  Sang^ster  owns  Bothwel  rismij^,  and 
Tor- wood  excoimmunication,  as  lawful,  disowns 
the  king's  atuStority,  says»  it  b  lawlhl  to  kill 
him  and  the  judi^,  in  as  fur  as  they  are 
against  God,  and  adds,  he  thinks  they  are 
Oivd*$  enemres.  He  ref^ises  to  dgn.  The 
assize  bring  in  both  guilty,  and  they  are  sen- 
tenci^l  to  be  hanged  at  the  graas-iluuket,  the 
11th  instant. 

**  John  Mnrrsy,*  Jtine  f ,  is  recommended  by 
the  council  to  the  king's  clemency,  as  being 
rather  misled  than  mahcious.  The  other  three 
were  executed.  Wittiam  Gougar  had  a  short 
paper  in  his  biUe,  which  he  designed  to  have 
dCTivcred  as  his  speech  to  the  speclalors ; 
whether  it  be  that  which  is  printed,  and  goes 
under  his  name,  f  know  not ;  for  I  find  it  re- 
maikcd  at  this  time,  that  Gib  and  his  foIlowerB, 
bnth  put  some  wdl-tneaning  prisoners  to 
heights  they  would  net  ottier^ise  hare  gon^ 
tt>,  and  corrupted  and  made  additions  to  papers 
which  weirt  under  their  name.  This  paper,  it 
sef^ros,  foil  into  the  hands  of  some  of  die  sol- 
f liters  Httbe  ladder- foot,  and  enn^^them,  and 
iimde  tiiem  treat  him  very  harshly.  They 
tk-fl  hrfi  hands  vtry  strait  before  he  -went  up 
the  ladder,  and  -ii^^hen  gone  up,  and  beginning 
to  speak,  the  drums  were  •ruiHed,  and  ne  was 
trirned  oft'  the  ladder,  without  time  so  much  as 
to  pruy :  such  was  their  baiharity  upon  the 
ICRSt  provocation. 

**  Another  process  is  intented  before  the  jus- 
ticiary, July  11,  fififaiust  three  country  people 
ill  Fife,  Adam  ^Philip,  Lawrence  flay  a  wea- 
ver, and  Andrew  Pittilloch  land-labonrer. 
There  was  no  act  of  r^bdfion«  nor  ficfld-«on- 
vcntides  alledged  sgainst  "diem.  These  three 
hadjoyned  in  a  society  for  prayer  and  con- 
flaenoe  in  Fife^  when  tney  had  not  Ae  gosp^ 
prcBjdhed  to  them  by  anv  they  oouM  hear. 
Thes  itN&etyv  in  J^oae  Mty  ted  flgiwd  to. 


liedgte  are  mschtvged  upon  any  pKtCKt  what* 
soever,  to  attempt  any  of  th«^  thmgs,  umler 
the  pain  of  treason,  and  be  the  sevkith  act  of  the 
fint  session  of  his  maiestie^  first  pariiament ; 

and  signed  a  paper,  which  they  called  A  Testi- 
mony asainst  the  Bvils  of  the  Times :  whether 
they  published  it,  or  how  it  came  into  the  tends 
of  the  managers,  1  teve  no  account,  but  I  find 
them  indicted  fhr  publishing  an  infomoos 
paper,  the  11th  of  June  last,  cfffled  by  them  the 
aim  month,  disowning  the  king  and  aH  the 
nunistersof  fiiis  church,  excepting  BIr.  Donald 
Cargil.  The  paper  was  produixd,  and  they 
acknowledged  diey  had  signed  it.  They  are 
fhnnd  guilty,  and  sentenced  to  be  tenged  at 
the  Grass-market,  upon  the  13th  instant,  nnd 
their  heads  to  be  severed  from  ^eir  body,  and 
afiixed  to  the  Tolbooth  of  Cowpar.  The  ted 
two  of  ^em  are  named  in  the  Cbud  of  Wit- 
nenes,  and  their  speech  or  tcstimonj  set 
down.'  I  know  no  further  about  diem.  The 
paper,  by  the  citations  fram  it  in  their  process, 
IS  verf  wild,  and  seems  to  smeQ  of  Gib  and 
his  delusions. 

^  I  come  now  to  give  some  account  of  the 
trial  of  Mr.  Donald  Cargil,  and  four  others 
with  him,  who  were  executed  the  97th  of  July, 
the  day  before  the  meeting  of  parliament,  this 
year.  It  hath  been  nodced  in  die  fonner  pari 
of  this  history,  that  it  was  not  unusual  to  grace 
ttet  solemnity  with  the  execution  of  some  of 
the  persecuted  partr. 

**  We  have  alreaiiy  heard  much  of  Mr.  Carffil, 
and  I  shall  not  offer  here  any  account  of  ttnr 
good  man,  and  successful  preacher  of  the* 
ffospel.  It  is  but  a  hint  or  two  at  matters  of 
foot  concerning  him  that  I  can  give,  teving 
'  the  vindication  of  several  singular  and  peculiar 
steps  he  took,  towards  die  em  of  his  mimstry^ 
to  such  who  approve  all  that  he  did.  There 
were  not  a  few  remarkable  steps  of  providence 
in  his  call  unto,  and  settlement  in  the  parish  of 
the  barony  of  Glasgow,  some  time  before  the 
restoration,  which  teioe  out  of  niy  road  here, 
I  pass  with  a  regret,  tnat  none  have  been  at^ 
pains  to  collect  and  publish  a  well  attested  ac- 
count of  remar)cid>le  providences  towards  mi- 
nistere  and  Christians  in  the  Church  of  Scot* 
land,  since  oar  refbrmadon  from  Fopery. 
Many  likewise  were  bis  wonderful  preserva- 
tions in  his  wanderings  and  sufferings,  since 
die  turning  out  of  the  body  of  PreMiyterian 
ministers,  and  under  the  particular  spite  and 
malice  exercised  amnst  him  ;  of  which,  with 
those  of  others  in  this  period,  had  I  good  attes- 
tations, 1  would  reckon  a  collection  of  them 
wovdd  be  a  very  agreeable  and  t^efol  appen- 
dage to  tb»  work. 

«*  Mr.  Cargo's  sufforrogs  are  what  I  am 
now  concern^  in.  We  have  already  heard, 
he  was,  for  his  freedom  in  his  sermons,  after 
the  king's  restoration,  and  refusing  to  solem- 
nize the  anniversary  dav  appointed  by  parlia- 
ment, pardculaHy  too  ooject  of  the  persecutors 
rage,  and  continoed  dnder  many  and  inez- 
I  incBiible  diftcidtiiSi  tdl  aftsr  Bschwel,  -'Tlit 
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the  late  Solemne  Le«ffHe  and  Covcn-iDt,  or  anv 

•  oth^r  coveiuiut,  or  puulict  oatli,  is  disebaiqfea, 

to  be  taken  by  aoy  ut*  bin  majeatie'a  Hubjecta, 

upou  titer  bigbcst  perrill,  and  be  the  2d  act,  2d 

mcitfiircs  he  took  after  tbat^  at  Queeosferr^ 
and  Turwi^oJ,  1mfe  been  narrated,  and  it  it 
evident  tbc  ^\  eranieut  \vu«  |iarticiilarly  im- 
bittere<l  a^iniii  him  by  the  se  steps.  No  sooner 
were  any  notict's  got  of  his  bring  in  a  place, 
but  pruseutly  all  tpe  sohiiers  round  were  in 
arms,  and  searched  all  the  country  about  for 
biui.  I'lMin  tlie  6tli.ot'May  this  year,  he  kept 
a  fast  ill  the  fields,  near  Lnwdon-liill :  the  sol- 
diers at  Cilasjii^m  cettinfi^  notice  of  this,  inune- 
diatcly  srized  all  the  horses  in  town,  and  about 
it,  and  mounted  in  quest  of  him  ;  but  he  got 
off  at  this  time:  yea,  such  was  their  liaste 
and  fury,  that  one  of  them  wlio  happened  to 
be  behind  the  rest,  and  furiously  riding  down 
tlic  street  called  the  Stock  well,  in  the  middle  of 
tlie  day,  rode  over  a  child,  and  killed  her  in 
Hie  spot. 

"  However,  Mr.  Cargil  escaped  them  not 
much  htnger.  The  circumstances  or  place  of 
his  seizing  I  have  not ;  but  I  find.  May  15, 
next  year,  James  Irvin  of  Bonshuw  petitions 
the  council,  for  the  reward  promised  in  their 
proclamation,  for  his  taking  Mr.  Cargil,  and  is 
recommended  to  the  treasury :  and  some  time, 
July  this  year,  Mr.  Cargil  was  brougiit  into 
Oiasffow  by  a  party  of  soldiers,  in  great  tri- 
umph, and  put  in  tbc  gfuard-houae  there. 
Blultitudcs  came  in  to  gaze  upon  him,  and 
among  others,  one  John  Nisbet,  an  hater  of 
godUness  and  the  truly  religious,  a  besotted 
drunkard,  and  mocker  at  piety,  and  at  present 
the  arch -bishop's  factor :  This  prodigate 
wretch  addressed  himself  to  Mr.  Cargil  in  a 
way  of  mocking,  and  said,  I^Ir.  Donald,  will 
yougi^eus  one  word  more?  alluding  to  an 
expression  Mr.  Cargil  used  in  his  pathetical 
aerious  way  of  preaching.  Mr.  Cargil  looked 
on •  him  alittle  with  regret  and  sorrow,  and 
thf^n  addressctl  him  thus,  Mock  not,  lest 
vour  bands  lie  made  strong  ;  the  day  is  com- 
ing when  you  shall  not  have  one  word  to 
aay  thougn  you  wouiil.  This  came  very 
shortly  to  {Vuss  ;  not  many  days  aAcr,  the 
I.iord  was  picastd  t(»  liiy  his  liand  upon  that  ill 
man :  at  (Jlasprow  where  he  lived,  he  fell 
suddenly  ill,  and  fi>r  three  davs  his  tongue 
swelled  ;  an<l  though  Ym  seemed  very  earnest 
to  b'peak,  yet  he  could  not  command  one  word, 
and  died  in  great  torment,  aud  seeming  ter- 
ror. Some  yet  alive  know  the  truth  of  this 
passage. 

"  Fiora  Glasgow,  Mr.  Careil  was  carried  in 
to  £dinbur<rh,  where,  July  1.5, 1  find  him  ex- 
ami  tied  lefore  the  council,  and  his  Confession 
then,  in  answer  to  hi.s  Interrogatories,  1  set 
down  from  tlie  records. 

Edinburgh,  Juli/  15,  1681. 

"  Mr.  Donald  Cargil,  being  interrogate  if  he 
owns  the  king's  authority,  and  the  king  as  his 
lawful  prince,  answers,  a^  the  magistrates  au- 


aeaaion  of  bis  ni^estie'B  6r8t  parliameat;  it  is 
atatiit  and  ordained,  that  if  any  person  or  per- 
aoos,  shall  heref^  pkHt,  ceotnve,  or  inlend, 
death,  or  destruction,  or  aoy  restraint  upon  bis 

thority  is  now  established  by  the  act  of  par- 
liament aneot  supremacy,  aud  explanatory  act, 
denies  the  same.     Uiing  again  interrogate, 
if  he  owns  the  kio§[  as  his  lawful  prince,  ves  or 
no,  he  refuses  tu  give  any  other  answer  tban  at 
aforesaid  ;  confesses,  tliat  iu  October  1G80,,  be 
preache«l  in  the  fields  in  Torwo<ul.    Beii^  in* 
terrogate,  if  he  excomunicatL'd  the  kmg  tnere, 
answeral.  That  being  merely  a  question  about 
an  ecclesiastical  matter,  be  canmit  answer  it 
before  the  council,  being  a  civil  judicatory  i 
and  that  he  was  content  privately  to  give  an  ac- 
count of  all  the  reasons  of  all  liiMjexcommimica- 
tjons  that  ever  he  made  or  pronounced ;  beings 
pressed  to  a  direct  answer,  refuses  to  make 
any  further  answer.    Being  interrogate,  when 
he  saw  any  of  those   who  killed  the  arch- 
bishop, or  if  he  knew  any  thing  of  the  in-  ' 
tention  of  it  before  it  was  done,  declares  be  knew 
nothing  of  the  intention  before  it  was  done  ; 
confesses  he  knew  Balfour,  Ilendersoo,  sod 
fiussel,  but   thinks   he  did  not  see  Balfour 
these  two  years,  but  did  see  the  other  two  with* 
in  tliese  twelve  months,  or  tberby,  to  the  best 
of  his  knowledge.    The  copy  of  tbe  serniOB 
alledged  to  have  been  by  him  preached  at  Tor- 
wood,  being  produced,  and  he  asked  if  thai, 
was  the  cony  thereof,  desires  a  time  to  consi- 
der thereof  oefure  he  answer.    Being  interro- 
gate, if  be  thinks  the  rising  at  Bothwd-bridge 
was  a  rebelUon  against  the  king  and  his  au- 
thority, declares  he  owiis  defensive  arms  in 
case  of  necessity,  and  thinks  these  who  rose  at 
Dothwel  were  not  rebells,  and  thinks  they 
were  oppressed,  and  rose  in  their  ow  n  defence. 
Being[  interrogate,  if  lie  was  with  those  who 
were  in  arms  at  Aira-moss,  refuses  to  answer, 
and  desires  it  may  be  made  out  against  him. 
The   same    answer    as    to    Botliwel-brid^. ' 
Being  inten-ogate,  if  he  was  at  the  emitting 
tlie  paper  at  Sanquhar,  denies  he  was.    Being 
interrogate,  if  he  had  any  hand  in  drawing  of 
that  paper,  refuses  to  give  answer  thereupon, 
but  ueciarps  he  did  not  see  it  till  afler  it  was 
proclaimed.     Being    interrogate   anent   that 
paper,  if  he  owned  the  principles  therein,  re- 
fuses to  answer,  and  desires  a  time  to  consider 
thereof,  not  being  unwilling,  upon  time  given 
him, to  dccUire  bis  judgment  thereof:   gives 
the  same  answer  as  to  the  paper  called  Caml's 
Covenant,  or  the  Fanaticks  Covenant,  wlien 
read  to  him.    Being  interrogate,  if,  when  be 
preached  at  Torwrnid,  his  tecture  was  upoB 
Ezek.    xxi.    25,  26,  27.  confesses   it  was. 
Being  interrogate  where  his  text  to  his  sermon 
was,  declares  he  remembers  not.    Being  in- 
terrogate, if  be  thinks  the  killing  of  the  arch- 
bishop of  St.  Andrews  was  murder,  declares  he 
cannot  give  his  sense  thereof;   but  that  thn 
scripture  sajrs,  That  the  Lord  giving  a  call  to 
a  pnvate  man  to  kill,  he  might  do  it  iawj^y  ; 
and  instances  in  Jael  and  PhiDeas.    Being  is** 
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inaj«*ttie*s  royall  person,  or  any  bodielie  hann, 
tending  to  death,  or  destruction,  or  to  dcjiryve, 
auspend,  or  depose  him,  from  the  style,  ho- 
oour,  and  kingke  name  of  the  hnperiall  crown 

*— — —  ■     ■     » 

terrogate,  if  he  thinks  the  Idnsr,  b]r  his  fatlingf 
from  the  covenant,  hath  lost  nis  civil  right  as 
king,  d^lares  he  tliinks  this  an  ecclesiastical 
maitter,  and  cannot  answer  here,,  but  that  he  is 
not  obliged  to  obey  the  king's  government,  as 
it  is  now  established  bv  the  act  of  supremacy. 
Being  interrogate,  wliere  he  was  the  nisnt 
before  and  after  he  was  at  Queensferry,  de- 
clares be  does. not  now  remember;  but  seeing 
h  may  concern  others  he  thinks  he  is  not 
obliged  to  answer.  Being  interrogate,  when 
he  was  in  Fife,  confesses  he  was  there  Fryday 
was  a  twenty  days  or  month,  and  preached 
in  Devan-common.  Being  interrogate,  if  any 
of  the  Hendersons  were  th^re,  confesses 
there  was  one  John  Henderson,  a  man  about 
thirty  ^ears  of  age.  Being  interrogate,  when 
he  was  in  Stirlingshire  or  Craigmade,  declares 
he  was  not  there  these  eleven  months,  and  de- 
m'es  he  was  in  Angus  these  three  or  four 
years  past  D.  CABca." 

Cn.  MAFfLAND,  I.  P.  D. 

*'  He  was  a^in  called  before  the  council, 
July  19,  and  his  Interrogatories  and  Answers 
are  as  follow : 

Edinburgh,  July  19. 

*•  In  council  being  interrogale,  if  he  owned 
hi»  Sermon  at  Torwood,  in  which  the  king, 
&c.  were  excommunicated,  he  could  not  an  • 
swer  for  it,  but  before  an  ecclesiastical  court, 
being  an  ecclesiastical  act.  Bein^  asked,  If 
he  owns  the  excommunication  of  his  majesty 
under  the  name  of  Charles  Stuart,  and  as  a 
tyrant,  refuses  to  answer.  Being  interrogate, 
if  he  owns  the  principles  in  the  Queennerry 
paper,  declares  lie  has  not  jyet  had  sufficient 
time  to  consider  it.  Being  interrogate,  if  he 
owns  the  principles  in  the  paper  called  the 
Sanquhar  declaration,  he  will  not  answer,  but 
declares  he  did  not  see  jl  before  it  was  publish- 
ed. The  sixth  article  of  the  Queensferrj- 
paper  being  read,  he  refuses  to  answer  about 
It.  ^Being  interrogate,  who  was  the  author 
of  that  paper,  and  who  wrote  it,  refuses  to  an- 
swer." 


**  It  is  but  very  little  account  I  can  give  of 
these  persons.  Their  speeches,  and  someAther 
ofiheir  papers  are  published  in  the  Cloud  of' 
Witiiesses.  Mr.  Cargil  had  a  design  to  have 
lef^  behind  him  a  large  paper,  giving  an  account 
of  his  principles  and  practices,  and  had  writ 
some  part  of  it;  but  they  were  all  hastened 
t4>  eternity,  sooner  than  any  body  almost  was 
expecting ;  and  the  night  afWr  his  sentence, 
Mr.  Caivil  had  all  his  papers  seized,  and  pen 
and  ink  denied  him.  However  some  way  or 
other  he  got  access  to  write,  aqd  sign  the 
short  paper  I  have  inserted  (See  p.  891).  I 
need  mike  no  reflections  on  it,  the  reader  will 
percetve  in  it,  be  abstracts  much  ftrom  public 
Matters,  aiidpre«Kfr^{«Q«mlioD  tad  tM  «x- 


of  this  realme,  or  ahy  others^  his  majestie*s  do- 
minions, or  to  suspend  him  from  the  exercise 
of  his  royall  government,  or  to  le%ie  ware,  or 
take  .up  armesagainsfhis  migestie,  or  any  com- 

.■  ■  ^^^i^»  I    ■  ■  ■  -  in    I » 

ercise  of  godliness ;  and  when  he  comes  to 
state  his  duowning  the  king,  as  he  had  done 
in  this  examination,  so  now  he  puts  it  on  this 
bottom,  the  magistracy  I  have  rgected,  is  that 
founded  on  the  supremacy,  and  that  because 
invested  with  Chnst^s  power.  Whed  he  was 
upon  the  scaffold,  he  discoursed  much,  to  the 
same  purpose,  with  what  is  in  the  foresaid 
paper.  He  was  frequently  interrupted  by 
beating  of  the  drums.  He  declared  his  full  as- 
surance of  faith,  as  to  his  own  everlasting  hap- 
I tineas,  his  fears  of  a  stroke  coming  upon  Scot- 
and,  his  cheerfulness  iu  suffering,  and  says, 
he  is  going  up  the  ladder  with  less  fear  and 
perturbation,  than  ever  he  entered  the  pulpit  to 
preach.  He  f^orgave  all  wrongs  done  to  him, 
and  died  in  the  L^rd  with  a  great  deal  of  ^eet- 
ness  and  composure.  These  hints  were  taken 
finom  his  mouth,  and  printed  shortly  after  his 
death ;  but  the  confusion  of  the  soldiers  was  so 
great,  that  much  was  lost  In  short,  he  was  a 
person  of  very  deep  and  iriiarp  exercise  in  his 
youth,  and  mid  a  very  extraordiiiary  oatgat« 
from  it ;  the  account  of  both  is  too  large  to 
be  insert  here.  Afterwards  he  lived  a  most 
pious  and  reli^rious  life,  and  was  a  zeiloua 
and  useful  minister,  and  of  an  easy  sweet  na- 
tural temper.  An<f  I  am  of  opinion,  the  sin- 
gular steps  he  took  towards  the  end  of  his 
course,  were  as  much  to  be  attributed  unto 
his  regard  to  the  sentiments  of  others,  for 
whom  he  had  a  value,  as  to  his  own  inclina- 
tions. 

•«  After  Bfr.  Cargil,  Mr.  Walter  Smith  was 
next  executed ;  be  stated  his  disowning  of  the 
king's  authority  upon  the  same  foot  with  Mr. 
Cargil.  At  his  last  he  spoke  without  that 
heaC  and  these  heights,  which,  in  some  cases, 
he  had  discovered  in  the  former  part  of  his 
life.  Upon  the  scaffold  he  was  fir^uently  in- 
terrupted, and  there  he  repeated  much  of  the 
paper  he  left  in  writing.  He  disclaimed  the 
unlawful  exercise  and  tyranny  of  autbori^, 
and  gave  very  solid  and  pleasant  advices  to  the 
spectators,  as'  to  their  practice,  and  makinjg^ 
their  calling  and  election  sure ;  and  as  in  his 
testimony,  so  now  he  presses  them  to  beware 
of  a  spint  of  bitterness,  peremptoriness,  and 
ignorant  zeal;  and  refers,  for  his  judgment 
in  many  things  he  would  not  now  dip  into,  to 
apaper  dfaWii  up  by  him  some  time  ago,  en- 
tituled,  Some  steps  of  defection,  &c,  and  cau- 
tions against  division,  in  adhering  to  some 
points,  anent  which,  he  himself,  it  seems,  once 
nad  protested. 

**  Mr.  James  Boig  was  next  dispatched.  I 
have  nothing  further  about  him,  ttian  what  is 
contained  in  a  letter  of  his  to  hii  brother,  the 
day  before  his  death,  #hich,  though  it  be  al- 
ready printed,  yet  having  matters  offset  in  ii 
I  have  hot  obterved  elsewhere,  I  have  annexed 
h  (Sfc  p.  396.)    Both  he  a»l  Mr.  Smith  diea 
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mtHMatby  liiat,  or,  iImII  iotykcany  stnuger* 
to  iavade  uty  ot'  hi*  majoUi:'*  iloniiiuuiiv,  and  , 
■hall  liy  wreining,  priaiiDg,  or  othrt  raalitinun  | 
and  MiTHMil  ipt^kintf,  ttiprane  or  dix'taire 
•uch  tiwt  treaHosble  inteatioiu,  tierjr  nucb  , 
pnwM  or  penoni  kdnn,  upon  Mitticieiit  proba-  ' 
tion,  legallic  ontiTict  IliemC,  dwlt  lie  deciiial, 
4«clu(eil,  ami  idjucltfril  Irahurs,  and  tlwU  lul- 
lc»l'oTfeaJluivorivlC  huuaur,  luxti,  aDiltcoodc, 
aa  iu  iIh'  catn  ot  Ireuoii,  auH  li«  (he  129  ai-t 
8th  pariiaiiieut  kii^JainviO  it  btlnlut  anil  or- 
dained, lliKl  the  kiuK'«  niq(:4tjc,  bii  aires  aiid 
•ncccMun,  be  ihcmwIvM  ami  tber  councilt, 
ve,  and  in  lyinc  tu  cooii',  shall  be  jkidi^  com- 
jMUal  to  «U  pcrsout,  hta  biglme*  iiub,)«cU,  of 
wbataoacter  watatc,  itecret',  or  cnaditiou  fbty 
ht  of,  aiiirituall  or  iciujiurall,  in  all  maUm 
wberan  tliey,  ur  aay  ot  ihcm  »baU  be  appre- 
lieiidk,f  umiBoued,  or  ehaived  toatuwer  In  *iich 
thanpi  a«*haUbeeiM|ijyr«aBt  ihem,  baour  «»- 
Tcnu^iie  Ion),  and  hiaeoiutcill,aDd  tbatnoneot' 
them  vtijik  itwll  baiipen  tu  be  ap|)n:hiiiidil,  •un- 
■HOBed,  or  chtiqieJ,  lo  tiie  effect  fursaid,  pre- 
■nmc  or  lake  upou  liattd  to  declioe  tlie  judg- 
ment of  Ilia  bigliDea,  bia  airs,  ur  auccMiinri^  or 
ther  cottucill  in  (he  prenuiea,  luidei  tbt  pane 
(CTtrutoD  i  NevatheleMC  It  i«  of  veritie,  that 
««  Ibe  (aid  Mr.  Donald  Car^U,  Mr.  ^Viilier 
Smitli,  and  Ur.  James  Boiff,  aliacLiDgolTaU 


iG&l^Triti  of  OirgiU  add  olhtri,     [SM 

feai  uf  Ooil,  cnnuicncr  aad  aenaa  af  duty,  ■!' 
IraiCeaacc,  uiul  lujaltixtoyMtr  aMcraiijiui  lui^ 
native  princv,  ut<on  ibe  uifihie  of  wboM 
■acml  |icrHjti  and  niiiitiiiaDca  of  whole  ■»««: 
I  nufliie    autbunlie    and    princlic    power,    tbn 

Jufctaea,  itabilitie  and  fa*p)iiciica  nf  the  ptmflm 
oe  deprnd,  haTC  ntMl  iwnidiaMlie  and  li^ 
aonaUie  praiuiued  to  cotntwt.and  we^ilty*! 
the  crj  mea  afaoTc  mcDliuBed,  io  mo  five  aa  y« 
KUileacb  of  >ou,  and  the  Uoodia  and  menf 
legiuiu  iQunlcreni  lA'  the  late  archbiabofi  of  bt. 
AudreivH  did  ji^oe  unto  the  «eat«T*M  aliymi 
and  did  Ireasooililir  joys*  in  annaa  #ilh 
Robert  Harudionn.  bniihet  to  Ibe  hit«l  af  Prw 
touD,  RudliM  Kcoi)i|dioca,  dissolute  tad  fagU 
tioua  |ier«MM  to  the  Dumber  orthrae-aceeeHd' 

day  i^i 
thanlugitin^  fee  ht*  naieMiea  tea* 
ibe  royal!  (.ruferaroeatof  ibii  ki«|tl. 
(o  the  burj<h  of  KnUtHxI'B*  *i^  ■^■^  P 
ami  treMuDablie  elWr  reading  arti  of  your  own 
Goyointf,  aliackiag  off  your  allcafcuae  le  Ma 
luajaaUe,  ye  nwsi  trnwinaUie  ud  wiekadlin 
burnt  K-vri«t  acta  of  pariiasitnt  aaMrtiag  hM 
majeMwa  preroeatirea,  and  cataUiafaM*  iM 
^nfernnient  of  uie  chnrcb,  druwued  out  Iwne- 
tyrea  keuon  in  tacninenMralino  of  tliat  day, 
and  tliereAcT  cot>tini)eiD;r  and  tibydiag  in  jmmi 

where,  lliey  did  actually  excommunicate  luanjr 
vorlliy  iuiiii!iteT7,  auil  uThera  ennocnl  fur  rclt- 
f[ion,  Icarninj^'  aud  uaefulnewi  to  ny  iMClimff 
of  the  4i)r  thiii  casta  tiina  nil  the  refimaM 
chuTt:li<!4.  N e ill i<>r ahull  I  addaay  tliiaguiiM 
proatiiuiiona  of  Ottf 
scutUDoe,  ia  cmm 
whit  b  Tt'late  tu  tkie  viualleiit  icifiiitg  civil  mat* 


eouideraUe  dlf- 
ference  betwixt  the  psiwia  they  lalk  bcbind 
thena,  and  nMsy  otltna  ouwarily  pubtikhed  in 
Ibe  book  I  Utf  cited." 

Bxonnniunicalion  (which,  il  aeeiim,  he  diil 
not  chuse  tu  insert  io  Iiih  work)  '  uinnwi,- 
AaiteA'  Bud'nlainlT  diaerecaUc  to  the  ni1c« 
nf  tkia  church  and  our  known  pnsbyieniin 
prindplei,'  and  aayinc'  •  il  wju  approvnu  by 
iieoe  that  1  knew  of  bat  hii  nwn  liilluirt^ 
wIm  now  aet  up  tbemKlTo  in  di>tiiiclion  from 
the  rMt  of  the  presliytenani  in  lleolluud,  ui>d 
refuaed  to  partalie  in  oidinancea  JisipciiS^d  l>y 
■ny  preabylerian  miaistcT ;'   he  adds: 

*■  Thiaatepof  Mr.  Carprahalbbccn  matter 
of  niucb  reproach  and  liidibry  tn  tlic  euci 
of  the  church  eftjcotlatid,  wliereaa  iliey  d< 
eirpOK  thcnuelics  in  cliu^ing  it  uiwii  ntliei 
prrabyleriani,  Hiice  erery  body  knew  Mr.  (;ar- 
gil  was  perfectly  alona  in  tl:i(  nialter.  How. 
eier,  1  cnunol  out  remark  h«^  that  the  jeer- 
ings  uid  Ecofii  upon  Ihia  ilep,  cane  Tery  aiik- 
wardly  from  the  nioatbs  Mad  pena  of  the  as- 
lerteta  of  the  bicnrchy  and  canuna,  and  ad- 
vucatet  for  the  practices  of  the  church  of  Eug- 


land. 

"  Both  our  Si-ots  caaoiK  1636,  and  Ibe  Eng- 
lish i^anoiit  hegia  with  Analhemaa  againal  nil 
wbo  do  any  thing  agunst  the  Kovernment  by 
krchhiabopi  and  bisht^w.  See.  oy  which,  not 
only  the  parliamuDt*  of  both  kiDsdonu,  but 
CTen -their  blened  niar*"^  i-'_^*^t_.i.  i- 
•elf,  tfi  pott /acta,  cann 


I'  rail  our  Lord  both  M* 
iibDui  the  holy  mvMivy  t>f  liis  aupper,  in  per- 
fisjtly  neglected,  luid  )><xi)4e  otuy  «ay  uutil, 
farced  to  partii:i|i;:u;,  ui  a  teat  for  their  ad- 
missioD  10  rivil  pliice*.  I  Lnun  IbcM  ackadk- 
luM  proi^tutinns  01' holy  things,  areab|ic4aM 
in  the  bi'tlEi'  tnrt  in  England  and  IreUuil ;  yet 
llie  rellfeti'iii  unon  them,  aud  tlieir  own  Mliart 
io  contiuuin^  ilieae  abuiea.  Might,  mnhialw, 
liei  I  tu  (ilence  tbr  l%li  lliera,  and  rcatfsia  thena 
Inini  their  int  eclires  upon  prctbytcrius,  aa  U 
Uiis  mailer  1  am  now  u[Mn. 

"  These  oliiiiincii  are  not  made  lo  rindieale 
.Mr.  ('argil's  pi'BcticiB,  but,  if  poaiiUe,  in  time 
C'liuiug  to  ]ire(cnl  railing  :tgalnutlua  cburcb 
upon  tLis  score,  who  are  indued  no  way  con- 
cerned io  it :  and  il  was  prouuunced  opOH  per- 
touaofa quite  different  cbuntcJier  and  practiet 
from  Kuuh,  whom  ihe  pcnona  tUcy  adUMn 
baie  anathematized.  Alter  nil  it  woa  ofaa«rf«^  ■ 
tliot  most  of  Ihe  pvrsim  cvcommiuiiicatad  W 
tliU  Ume,  had  aomewhat  rcmiukable  in  iktif 
exit,  though  that  may  be  &r  bett«  kidgcd  M 
Ihe  dvOT  of  thoir  own  Ivoae  liia  and  jiiaililiw. 
tliuu  of  thi«  MUleooe.  Tbia  step  did  fgribir 
ekoaperste  the  gorecnnient  agaiut  the  FMi» 
cuted  parly,  yoa,  Ibongk  vaiy  gnMadHM^ 
BCnifiat  aU.pntbjtanM."  .  .    . 
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inmMmMe  aniiet,  ye  gild  yoar  •coomplicet, 
Co  the  noiDber  of  three  UiommmI,  did  waylay 
« tmall  and  fewe  partie  of  bmb  onder  the  Gom- 
HMuid  of  the  laird  of  Ckverhooae,  aod  did  moat 
cmellie  imitder  and  kill  sevcrall  of  hia  ou^ea- 
tiea  aotildieni  under  Ua  ooaunand,  and  bon^ 
proud  and  inaolent  of  yoar  treaaoaahle  crti- 
vhiea,  nrarden,  and  rilbuiiea,  and  being  aaem* 
Med  aad  contocat  to  the  nuniber  fbnaid  upon 
tlie  day  of  Jnae  the  fbrcsaid  year,  ye  and 
jour  actromplices  did  moattreaaooafalie  attac«|iie 
and  aaaaalt  a  anall  partie  of  \m  mayesties 
foraea  within  the  toun  of  QIaagow,  by  whorti 
ye  and  3roar  aocomplioea  wer  Fepttuod  and 
itefiite,  and  vet  bemg  encouraged 'and  imbol- 
^dened  with  tne  noniMr  and  conflnenoe  of  your 
febellioua  owociatea  who  did  swell  and  growc 
to  the  nadnber  of  ten  or  twH?e  thousand,  you 
4id  Tobb,  piHage,  and  oearch  for  horae,  arnkes, 
powder,  baH,  obmI  other  instramenta  of  ware, 
thro^oot  the  ahyrea  of  Lanerk,  Aire,  Renfrewe, 
8lirlin,  Perth,  and  other  ahjrrea  within  this 
kin^om,  robbed  and  plnndened  his  majesties 
dntiefuH  and  good  snbjccta,  and  treaannablie 
^■artered  tipOn  them,  and  did  anpplie,  shelter, 
and  protect  Mr.  John  Welsh,  Mr.  Hamuel 
Arnot  and  other  focfanlt  and  declaired  rebells 
and  traitora  for  the  rebellion  1666,  with  the 
bioodie  and  aacnilegious  murderers  of  the  late 
archbishop  of  8t.  Amlrews,  and  ye  and  your 
accomplices  having  marched  to  Hamiltoun,  you 
did  take  the  boldnc«  upon  yon  to  issue  pro- 
cUoMtions  and  print  declarations  bearing  the 
treaaonable  grounds  of  ynor  rebelli(ni,  and  did 
modeli  and  give  your  n'belltoiis  assodotcs  the 
name  of  ane  army,  formeing  and  frameing 
them  in  troupe  companys  and  regiments, 
nameing  colonells  of  regiments,  captaines  of 
companys,  commanders  of  troupa  and  other 
ofiiccrsunder  the  command  of  the  said  Robert 
Hamiltoun,  and  the  imnious  and  bloodic  mur- 
derers of  the  latearchbisnop  of8t.  Andrews,  and 
<lid  incamp  yourselves  at  Hamiltoun  muir  for 
aevernll  davsto$rithcr,  did  beat  parlies  be  drums, 
and  did  talce  the  boldnes  and  presumption  to 
send  yonr  commissioners  to  the  royull  camp, 
treasouablie  rcqn}Teing  the  subversion  and 
overt  oming  of  tlic  gov  comment  of  the  church, 
pnmdlie  and  insolentlie  bf  lasting  of  your  trea- 
f«onab1e  armee,  in  which  ye  and  your  accom- 
plices did  most  treaaonaUie  continue  untill  the 
twcntic  second  day  of  the  said  nionlh,  that  ye 
wer  tlissipat  ronted  and  vanouished  by  his  ma- 
jesties forces,  and  yet  still  persisting  and 
abyding  in  your  treasonable  j^cbellion  and 
wirkednes  ye  and  the  deceast  Mr.  Ritchard 
Cameron,*  and  othen  your  impions,  bioodie, 

*  Of  this  scatous  maintainer  of  the  cove- 
nant, '*  The  following  relation  of  some  re- 
markable things  anant  his  call  to  the  ministry, 
which  was  rehearsed  by  himself  a  little  before 
bis  death,''  is  inserted  m  the  Anpcodix  to  the 
"  Cloud  of  Witnessea."  **  Alter  his  baring 
ffone  through  the  ordinary  coarse  of  university 
faaming,  ha  waa  a  acbool-master  and  a  pre- 
««itor  to  a  cnait  al  Falhknd  for  MM  tint, 


and  flQordftring  aoeompHcei,  did  dnwie  up, 
oontrjnre,  deviae,  forme,  and  disperse  two  moil 


and  at  aome  ocoaaiona  used  to  attend  the  ser- 
mons of  the  indulged  ministers,  aa  he  had  op- 
portonitT.  At  length  it|d«Med  the  Lord  to 
incline  him  to  go  out  to  the  fteM-meetinga  ; 
which  when  the  cnrates  understood,  they  aefc 
upon  him,  partly  by  flatteries,  partly  by  me- 
nacing threau,  and  at  length,  by  more  direot 
persosutioo,  to  cause  bim  forbear  attefftHng 
these  meetingt.  But  aoch  was  the  po«^errai 
and  wonderful  workmg  of  the  Lord  by  hh 
spirit  upon  him,  that  he  entirelv  deserted  thete 
prelatio  curates,  having  got  a  lively  disoorery 
of  the  sin  and  hazard  of  that  abominable  pre- 
lacy. And  no  soooer  was  he  enlightened  aneilt 
die  evil  of  prelacy,  but  beginning  more  nai^- 
rowly  to  acarch  into  the  state  of  tlimga,  that  be 
might  know  what  waa  his  proper  andnecesaary 
duty,  the  Lord  was  pleaard  to  diaoover  to  him 
the  ainfolness  of  the  indulgence,  aa  flowing 
from  that  ecdeaiastical  supremacy,  usurped  by 
the  king  ;  and  being  sealously  affected  for  the 
honour  of  Christ,  wronged  by  that  Erastian 
acknowledgment  of  the  magistrate's  usurped 
power  over  the  church,  he  longed  for  an  op- 
portunity to  give  a  testimony  against  it :  and, , 
^^^^^^in^Y)  >MMng  in  the  family  of  sir  William  ' 
Soot  of  Harden,  who  attended  the  indulged 
meetings,  he  'took  opportunity  (notwithstand- 
ing many  strong  temptations  from  Satan  to  the , 
contrary)  to  witness  in  his  station  against  the 
indulgence :  particularly,  one  Sabbath,  after 
he  was  called  to  attend  the  lady  to  the  cfaurdl, 
he  returned  from  the  entry,  refusing  to  go  that 
day,  and  spent  the  day  in  his  chamber,  whctfe 
he  met  with  much  of  the  Lord*!!  presence  ^aa 
he  testified)  and  very  evident  discoveries  of  the 
nature  of  these  temptations  and  suggestions  of 
Satan,  which  had  like  to  have  prevailed  with 
him  before.  And  upon  the  Monday,  givine  a 
reason  to  the  said  sir  William  Scot  and  nie 
lailvy  why  he  went  not  to  church  with  them,  he 
took  occasion  to  be  plain  and  express,  in  testi- 
fying againat  the  sinfulness  of  the  iudulgeno& 
in  its  contplex  nature,  and  original  rise  and 
spring  from  whence  it  flowed  ;  and  therenpcta 
leaving  that  service,  being] no  further  accm- 
table  to  them,  because  of  bis  foithfulnesa,  he 
came  to  tlie  south,  ihd  having  met  with  the 
Rev.  Mr.  John  Welch,  he  staid  m  his  company 
a  considerate  time :  who  finding  him  a  man 
qualified  for  the  ministry,  pressed  upon  him  to 
receive  a  licence  to  preach,  which  tie  refused 
for  some  time,  chiefly  upon  this  reason,  that  he 
having  such  dear  discoveries  of  the  sinftilneit 
of  the  indulgence,  eculd  not  but  testiftV  agminal 
it  explicitly,  so  soon  aa  he  should  bsve  the 
opportunity  to  preach  in  public ;  and  conaider- 
ing  that  none  of  the  outed  ministera,  wfaohtfd 
been  of  standing  and  experience  in  the  mi- 
nistry, had  yet  exprcsaly  declared  the  sinful- 
ness thereof  in  public,  he  waa  afimid  that  hia 
beinff  siu^lar  in  it,  considering  his  youth, 
aod  hia  bemg  but  new  entered  upon  the  week 
ef  the  miaiitry,  might  parhaps  make  hia  doe^ 
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f  miotiable  papert,  the  OD0  called  the  FanatiGS 

ti'ine  ibe  less  usef hi  and  weii^hf  y  to  the  people. 
But  the  foiee  uf  this  oljection  DeiDHf  remoTed, 
by  BIr.  Welch's  ferious  Bolicitationi,  he  was 
prerailed  ivith  lo  accept  a  licence  from  some  of 
the  outed  miuisten,  wlio  had  nut  complied  with 
the  iodulgence,  and  were  as  yet  preaching  the 
gosjiel  in  tlie  fielils.  And'haTinc  preached 
occasionally  with  Mr.  Welch  and  others,  in 
aereral  places  of  the  western  shires,  and  flnd- 
in«p  the  jieopic  warmed  and  affected  with  his 
diHlrine,  b\-  the  gonil  hand  of  God  bicssiiiff  the 
Word  ;  he  oilveiitured  sometimes,  as  the  liOrd 
assisted  him,  to  be  exitress  and  clear  in  de- 
claring the  suifulness  ot  the  indui|rence,  and  of 
ji>iuiiif,r  with  the  aiTcptors  thereof ;  whereupon 
the  niinisten  who  had  licenced  him  to  preach, 
conceiving'  it  prudence  not  to  be  so  explicit 
aneiit  tliat  step  of  compliance,  be^^^an  to  prose- 
cute him  with  censure  for  his  freedom  in 
preaching  afipainst  it ;  and  i^k^l  three  several 
meetingrs  upon  that  account,  ouu  at  Dunsrorc 
in  Nilhsdale,  another  at  Dendough  in  Gal- 
loway,and  a  third  at  Kdinburirh." 

**  Alter  his  Return  from  Ifulland,  where  he 
received  ordination  to  the  exercise  of  tljc  mi- 
nistry, he  went  to  some  of  these  outcd  mi- 
nisters, inTitiu{vand  pressing  them  much  to 
come  out  and  preach  m  tlie  fields,  as  they  had 
%done  liefoAi  the  o\erthrow  at  Bothwelf;  luit 
the  persecution  being  then  very  hot  agiiinst  all 
•uch  as  had  not  accepted  the  indulgence  ami 
indemnity,  they  refuseil  to  ntlvcnturc  upon 
that  hazard.  \Vhcrefore,  nolw  itlisianding  such 
•ad  discouragements  from  the  professed  fricuds, 
*nd  violent  [kersecution  by  the  declared  ene- 
miM  of  the  reformation,  'he  adventureil  ujion 
all  liazard  to  preach  publicly  in  the  fiH«l«,  in 
order  to  discharge  ilut  dispensation  of  the 
gosuel,  which  the  Lord  had  intrusted  him  with. 
And  he  continued  so  tloing  till  he  sealed  that 
rauae  and  testimony  with  his  h!oo<l.  Being, 
after  some  valiant  resistance  in  his  own  de- 
fence, killetl  by  a  party  of  soldii  r»  under  the 
command  of  Earishall,  and  his  head  and  hands 
cut  off  bv  one  Itobert  Murrnv,  were  bnmirht 
and  laid  before  the  council,  tvho  onlered  thorn 
to  be  placed  upon  the  Netlicrbow-nort  of  Edin- 
vurgfa." 

Crookihank,  Hist.  vol.  2,  p.  6n,  says : 
"  Hhen  Mr.  Cameit>u  tias  killed,  his  head 
and  hands  were  cut  off  by  Uobert  Murray,  und 
carried  in  to  the  council,  who  ordrrrd  them  to 
be  set  up  on  the  Netheriww-port  in  Edinburgh. 
It  is  said  that  Earkhall  gave  a  ffuinca  for  Uiis 
piece  of  service.  John  Fowler's  head  ii-as 
•track  off,  through  mistake,  instead  of  Michael 
Cameron^s.  When  Earishall  came  to  Edin- 
burgh, he  ordered  the  heads  to  be  taken  out  of 
the  bag  in  which  they  were  carried,  put  them 
upon  a  halbert,  and  carried  them  to  the  council. 
Roboit  Murray  said,  «*  There  is  the  head  and 
hands  that  lived  praying  and  preacliing,  and 
died  praying  and  fighting.'*  Mr.  Cameron's 
t^erbeing  in  the  Tolhootli  of  Edinburgh,  the>' 
•airiad  tham  to  biw,  to  add  to  bis  sorrow  |BDtI 


newe  Covenant,  (which  was  taken  from  you, 

inqoired  if  he  knew  tbera.  He  took  his  flon'a 
head  and  hands,  and  kiased  them,  and  said, 

*  I  know  them,  they  are  my  son's,  my  dear 

*  son's.     It  is  the  Lord,  good  is  the  will  of  tbe 

*  Lord,  who  cannot  wrong  me  nor  mine,  but 

*  has  made  goodness  and  mercy  to  follow  na 
*a|l  our  daj-s.'  Mr.  Camenm'a  besd  was 
fixed  on  the  |iort,  and  his  hands  by  his  hnd, 
with  his  fingei-s  upward." 

The  attachment  which  was  felt  for  Richwd 
Cameron,  by  those  who  maintained  hia  opi- 
nions, and  the  high  respect  which  they  cnter- 
tiiioecl  for  his  character,  caused  them  to  be  dis« 
tinguished  by  the  ap[icllation  of**  Cameronii 


As  to  this,  Mr.  Laiog,  (4  Hist.  p.  107)»  says, 

**  A  party  now  appeared  among  the  Pres- 
byteriims,  prepared  to  renounce  their  allegianoe 
to  the  crown.  The  origin  of  tliis  new  aeck 
must  be  ascribed  to  the  rigours  of  government ; 
its  extravagance,  to  the  sufferings  which  the 
intercommuned  had  endunnl.  When  {iro- 
scribed  and  driven  from  their  abodes  liy  ci- 
vemment,  they  were  pursued  by  the  iiiiliuiry 
like  l>easts  of  prey  ;  and  tlii'ir  tanaticisui  was 
daily  exa.«|N;rated  and  coiilinucil  by  their  suf- 
ferings and  their  despair.  While  they  roamed 
or  h!rkrd  thronglunit  the  country,  heated  and 
mutualiy  iuHaming  each  other,  with  religious 
phrenxy,  their  pn'achers  began  to  consider 
their  king  as  a  tyrant,  nnd  to  separate  from  the 
great  body  of  the  Presbyterians,  who,  accord- 
ing as  the*}'  enjoyed  his  protrction,  or  acknow- 
Ifdged  his  authority,  were  involved  in  the  ini- 
tiuity  or  defection  of  the  times.  Cargill  and 
Cameron,  ivho  had  esea|H.'d  from  Buthwcdl, 
returned  from  the  continent  to  their  v  agrant 
tlnck,  which  ari|uii-efl  fVum  the  latter  the  namt 
of  t 'ameroniauK ;  n  designation  still  appro- 
priateil  to  a  rclit^iiuis  sect,  aud  to  a  regiment 
of  the  line.    A  party  appeared  in  arms  athian- 

3nhar,  vihere  Cuuioron  read  and  affixed  a 
oclaration  to  the  market -cross ;  that  although 
descended  fn>m  the  race  of  their  ancient  kings, 
Charles  Stuart,  by  his  perjuries  in  the  hreu^h 
of  his  c(i\eiiiiitcd  vows,  by  his  tyrannical  go- 
vernnieiit,  iuid  by  his  Uiurpation  orer  their 
civil  and  reli;rinus*  liberties,  had  dissolved  their 
ullegiauce,  and  lorjeited  all  right  and  title  to 
the  cro%\  n .  I'hry  were  sur])riscd  at  .Airdsmoss 
in  the  district  ol  K\  le.  Cameron  and  his  bro> 
thcr,  fighting  back* to  back,  obtained  by  their 
gallantry  an  honourable  death.  Hackston  of 
I^thillet,  and  fifteen  horsemen,  were  taken. 
Iirisoners  ;  but  the  foot,  a  despicable  band  of 
forty  peasants,  retired  into  the  morass  from 
the  pursuit  of  the  guards.  Cargill  atone  con- 
tinued to  [trearh  in  the  fields.  At  a  conven- 
ticle heM  in  the  Torwood,  he  pronounced  a 
solemn  excommunication  against  their  perse- 
cutors, the  dukes  of  I^iuderdale,  Roth<»,  Mon- 
mouth, York, and  the  king  himself;  a  sen- 
tence ludicrous  at  present,  ftit  productive  then 
^  of  a  deep  and  indehUe  impression  on  the  whole 
;  sect,  nhilt  we  pity  or  dcridedieir  exknTt- 
I  3 
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the  taid  Mr.  Dooald  €ai^,  al  Qneeoflfenief 

rtce,  it  is  difficult  to  ooodemn  tbem  eDtiirdy 
disowning  «  go?eranient  under  which  they 
had  enjoyed  no  reciprocal  prf>tec^un,  but  by 
which  they  were  uniformly  persecuted  and 
prascribed." 

See  also,  "  A  short  Memorial  of  the  Suffer- 
ings and  Grievances,  past  and  present,  of  the 
Presbyterians  in  Scotland,  particularly  of  those 
of  thm  called  by  nick-name  Camcronians. 
Printed  in  the  year  1690." 

f  Wodrow,  (vol.  i,  p.  136)  says  it  was  taken 
not  from  Cargill,  but  from  Hall  of  Haugh- 
head :  of  wh6m  he  had  given  in  the  two  pre- 
ceding pages  a  short  account  as  follows : 

**  Henry  Hall  of  Haugh-head  in  the  parish 
of  Eckfiird  in  Teriotdale,  upon  whom  the  un- 
■abscribed  paper  was  founu,  which  made  all 
this  noise,  was  a  iriend  and  relation  of  the 
eari  of  Hozborgh.  He  had  been  very  reli- 
giously educattid,  and  early  began  to  shew  his 
zeal  for  what  he  took  to  be  the  strictest  side, 
and)  in  the  time  of  the  lamentable  differences 
upon  the  public  resolutions,  he  was  a  violent 
protester,  and  used  to  leave  his  own  parish 
minister  and  ordinarily  heard  Mr.  John  Living- 
stone at  Ancrum,  who,  as  hath  been  noticMl, 
was  of  a  very  heslin^  spirit,  and  far  from  en- 
couraging such  practices. 

"  After  the  Kestoratiou  he  was  a  strict  non- 
conformist to  prelacy,  which  brought  him 
under  many  harushi{)s,  so  that  he  was  obliged 
to  leave  his  estate,  and  to  retire  from  the  storm 
into  the  North  of  England,  about  the  year 
1665.  In  the  year  1666,  he  was  taken  when 
coming  towards  PenUand,  and  with  some 
others  imprisoned  in  Cesfbrd  castle,  whence  he 

S»t  out  by  the  favour  of  the  earl  of  Roxburgh, 
e  retire«l  again  to  Northuniberland,  and  was 
▼ery  much  wloved  there  for  his  care,  and  the 
pains  he  took  to  get  many  rude  and  i^orant 
people  instnicted,  and  his  procuring  ministers 
now  and  then  to  preach  the  Gospel  to  them. 

'^  In  the  year  1678,  when  colonel  Struthers 
was  violently  pursuing  all  Scotsmen  in  those 
counties,  Haugh-head  was  in  that  scuffle  near 
Crockcom,  k  village  upon  the  English  border, 
where  that  ghlhint  and  religious  gentleman, 
Thomas  Ker  of  Heyhope,  was  kilkd.  This 
obliged  him  to  leave  England,  and  come  down 
to  Scotland,  where  he  was  with  Mr.  Hamilton 
at  Drumclog,  and  the  west  country  army  at 
Bothwel.  After  which,  being  very  diligently 
aearched  for,  he  went  over  to  Holumd,  but  did 
not  stay  there  long,  and  rentured  home  agam 
this  year. 

*'  In  May,  and  the  beginning  of  June  this  year 
be  was  mostly  in  company  with  Mr.  Donald 
Cargil,  lurking  as  privately  as  they  could, 
about  Borrowstounness  and  other  places,  upon 
both  sides  of  the  Firth  of  Forth.  The  curates 
of  Borrowstounness  and  Carittden,  very  soon 
Amelled  out  Mr.  Cargil  and  his  companion,  and 
preeentlyaent  information  lo  Midolecon,  Go- 
fmor  A fHwrkmm,  wbowasaP»iHit 


upon  the  third  day  of  June  1680)  and  the  other 

"^  By  the  way  here,  I  may  repeat  the  re- 
mark f  hsre  once  and  again  made,  that  a  great 
partof  thejpersecution  and  informations  against 
suffering  Presbyterians,  came  from  the  epis- 
copal clergy,  who,  upon  all  occasions,  laid 
themselves  out  to  get  notice  of  the  wandertt^ 
and  to  hound  out  tne  soldiers  upon  then ;  and 
indeed  these  two  are  justly  chargeaMe  with 
the  blood  of  this  good  man.  I  find  in  tlie  coun- 
cil-registers a  good  proof  as  to  one  of  them. 

*  June  8,  1680.  Mr.  John  Park  Minister  of 

*  Caridden,  for  his  good  service  in  delating  and 

*  discovering  Mr.  Donald  Cargil,  and  other  va« 

*  grant  preachers,  for  whicn  he  is  threatened 

*  in  his  life,  is  recommended  to  the  Lords  of 

*  the  Treasury,  to  give  him  some  allowaneo 

*  for  this  ffood  service.'  No  doubt  he  had 
his  reward,  and  when  these  people  wero 
rewarded  for  what  fhey  were  so^  willing  to  en- 
gage in,  their  diligence  would  be  the  greater ; 
meanwhile  their  native  virulence  needra  scarce 
any  spur.  He  was  deposed  1689,  for  gross  im- 
moralities. 

**  The  governor  of  Blackness  immediately 
took  the  scent  given  him,  and  having  gotteo 
some  notice  where  Mr.  Cargil  and  Haugh- 
head  were,  dealt  snbtilly  enough.  Upon  June 
S  he  ordered  out  a  party  of  soldiers,  to  march 
at  some  distance,  by  twos  and  threes,  care- 
lessly, as  if  they  had  been  upon  no  design  ;  at 
length,  by  some  of  them,  he  found  Mr.  Cargil 
and  Mr.  Hall  had  taken  their  horses,  and  was 
told  the  road  where  they  were  riding.  Tho 
Governor  and  a  servant  upon  horsehmJc;-  pre- 
sently traced  them  out,  and  ke|)t  at  a  little  dis- 
tance from  them  till  they  cameto  Queensferryy 
where,  after  the  servant  had  noticed  the  house 
where  they  alighted,  his  master  sent  him  off  in 
all  haste  to  call  up  his  men  to  him,  and  put  up 
his  horse  in  anotlier  house. 

**  Within  a  very  little,  the  governor  camo 
into  the  house  where  they  were,  as  a  stranger, 
and  pretended  a  great  deal  of  respect  for  Mr. 
Cargil,  and  hegj^  leave  to  take  a  fflaas  of  wine 
witli  them.  When  thev  were  in  nriendly  con- 
versation together,  and  the  soldien  not  like  lo 
come  up,  the  Governor  wearied,  and  threw  off 
the  mask,  and  lokl  them  they  were  his  pri- 
soners ;  and  calling  the  house  to  assist  him,  ho 
offisred  to  lay  hands  upon  them :  There  was 
none  in  the  nouse  would  assist, him,  but  ono 
Thomas  George  a  waiter. 

*'  Hauffh-hcad  was  a  bold  brisk  man,  and 
struggled  hard  with  the  Governor,  until  Mr. 
Cargil  got  off;  and  then  when  he  was  going  off 
himselt,  having  got  clear  of  the  Governor, 
Thomas  George  struck  him  upon  the  head 
with  a  carbine,  and  gave  bun  his  mortal 
wound  ;  however,  he  got  out,  and  by  this  time 
the  women  of  the  town  got  toother  at  the 
gate,  and  conveyed  him' out  of  tne  town.  He 
walked  a  little  way  upon  his  foot,  but  being 
very  sore  bruised  with  the  stroke,  he  soon  faintf- 
ed,  and  was  carried  into  the  next  country 
house ;  and  though  chirnrgeons  werabcoqgfal» 
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it  hit  otEetn  mt  Tmoad,.llie  4af  of 

yeun,  or  BUB  or  other  of  1^ 
d  iiioneth,  mkI  yc  have  ^Jr  tbat 


^leJ  llic  Uvclurolioii  of  the  true  PrtsbyterUn 
iLnlijiiulalickuDil  AntiEraitian'periKCUtMpBr- 
lie.in  lioulUud,  nilielt  are  iiuwe  jirinteil  uid 
imUiiihed,  umI  hcrtwitli  given  iii  ti>  yov  u  4 
part  of  }'DUT  ditla^ ;  by  wluch  wiekul,  Irea- 
soluble,  ■ml  Kiktiaus  lupen,  ye  anil  your 
tKBcherouB,  hloadie,  aud  murdmntr  Bccom- 
plicea,  liaie  fdutted,  contrived,  ami  intendit 
the  detlh  ol'liu  ni^cslln  vcred  peniOD  and  the 
ruiuc  of  bi«  guvemiuent,  uud  iiullioriiic,  and 
the  dt^irifabon,  depoKinff,  aud  ■ii'ipeiiiling'  of 
him,  from  the  style,  huouur,  aiid  Lin4j;Iie  uatni- 
oflheiiuperiallrrowaul'lliiiircalme,  atid  aick- 
lykr,  ye  tht  Mid  Hr.  Donald  C'argill  bavc 
druuk  tu   popUli  awl  jnuiticall  [irincipk.-:! 


October,  16H0  yean,   or'ano  or  other  of  llw 
dayci  of  llie  (aid  iiioneth,  and  yc  have  I 
inlBcladinaiijr  pi 


igoonut  disciplH,  ye  ilid  iiiuit  tr 
coiiununii.'at -f-  your  u alive  soTcreiffu,  aiidat 


Dvercd  (o  far  aa  to  speak 


"  General  Oal/iel  of  Binn*.  Ii>iuf[  n 


willi  a  pnvly  01'  the  (ruanlN,  and 
HlKh  uan  Lin  inbiiiiuuiilj,  that  lliuu);h  every 
iMdt  law  tlu'  ^itli-iiKin  jiikI  a  dyipii,  vet  he 
wuiiM  iiit'ds  carry  him  iiistruij^bt  tn  ^iobiirf;!!, 
ami  he  artuatly  dlaU  iiniontf  their  hauda  in  llic 
way  ihiilitr.  Hi^  iiir|is  Has  laid  in  ihr  ('a- 
noatiale  I'olbouth,  liir  tbne  days  williout 
burial ;  uimI  ihou^^ii  I  laugh -head's  friends  in 
Mid  about  tiie  town,  wrv  irry  ini^rtunaie  lior 
liberty  to  do  tlwir  kal  oHjrr  to  him.  yet  that 
Wuld  by  nu  mcaDK  be  (pnuited.  tiuvb  was  the 
fiiiyuf  Ihote  timii,  that  itreaiclied  the  bodies 
of  llie  poopk'  of  Ciod,  aflcT  tliey  wvre  killed 
by  iliciu  i  of  wliii'li  hc shall  meet  uith  mure 
instaiirra.  S»niu  little  lime  aller,  bis  corps 
vere  buii«d  cUiide»linely  in  the  nighl." 

*  Ensie,  or  Emiliiii,  was  a  idi'.sirian  of 
Switxurland,  who  blrMiumisly  maiHlaiiin!,  ihat 
UwCtiuirli  nassiibordinaleto  tlia('iiil  |i>iwer, 
and  dejiciiilrat  upini  it.  and  thai  ilivre  iiui  no 
tefular  erctvMatilK'al  aiillmrily  to  rxruramiiiii- 
eatv,  exeludr,  censure,  abw'lvL',  derive,  or  the 
hkc.  I  am  much  si)rpi'i«'jd  ii'>t  in  lin'l  in 
Baylc  an  iirlicle  lu  KiSKtus,  1>ut  Moirra  makes 
brief  muitinii  of  him.  l-'nimlu  iiili.il  I  under 
date  Nn*.  ITth,  ICi8),  rfiutins;  ihut  the  Priry 
Couiieil  had  dev!urP<l  vniaiit  ilie  places  of  fnitr 
ipiuistersof  £dinbtirgh,  who  ]ra<i  nliiacil  tin- 
Inl,  observe*,  *>  This  wns  an  inslance  and 
^cticp  of  tlie  kin;;'^  sujiri-iiiai'y  in  ccclef-iax- 
tiea  over  churchmen,  whereas  properly  they 

tOftliis  most  eiitnanliiiary  transaction,  I 
have  Ktrjcled  from  Crooksl tank's  llistury  and 
the  "  (  loud  «f  Wltoesaes,"  the  following  par- 

"  ^Ir.  Cargill  was  now  the  only  person  who 
teatund  U>  preech  iti  ihf  lields,  nolw iihstaud- 
iog  ibe  sanguioary  luwa  against  that  practice, 
and  wliu  prusceuied  the  testiiuwy  ier  rdigioD 


x: 


Among  other  parta  of  his  contendiaf 
:]St  the  eneiiiiss  of  truth  and  godtinfs,  that 
:h  eiasueraled  the  enemks  most,  warn  the 
Turwood  kxeommunication ;  whnein  be 
moved  with  xeal  agalnit  the  indigiiitiaa 
'iiw  tu  the  Son  nf  God,  by  overturiTing  hi* 
lork,  and  dralmyinti  liis  peO|de,  delivvrttd  up 
1  Saian  Mnie  ol  the  most  scandalniuand  jiriD- 
cipal  prouiolcrs  ami  abettun  of  this  comjmejf 
against  Clirist,  as  formally  as  be  couU  id  hw 
who  haviiig  earueMiv  seoght 
.  . !  of  his  brethren,  could  nol  o^ 
and  llierefure,  was  letl  to  do  the  woric 
liiiaielti  or  leave  il  uudiine,  which  he  couM  by 
no  nieans  Ihiuk  uf,  cunsiderin|f  that  all  otbct 
sorts  of  wcapous  hail  bucu  iii>ed  agaiuat  Umi^ 
sate  Ihat  of  Ecdei^iustical  I'easuru,  and  the 
nri;lcclof  it  might  tiring  upon  thii  Church  thai 
severe  repixHif  giteii  lii  IVrgamus,  Rct.  'i. 
H,  IS,  liir  having  in  her  coiuui union  tlie  Nice- 
laibuis,  aud  tbeni  that  held  the  doctrine  of  Ua- 


,  who  tauebl  n 
etbro  the  cliildr 


doetiine  o.  _  , 

a  stumbling  binck  hetbro  the  cliildrBO  pi'  Israel, 
tn  eat  tilings  >aeriti'-i  d  unto  idols,  aud  tn  coni- 
niit  Ibrmuaiion.  Ho  hast  thou  alM  them  that 
hidd  the  doctrine  of  the  >'icolaitBneH,  uhidt 
thiug  I  hate,]  unii  Ibal  aore  aAimadTenian  made 
upon  Ihceburrh  oTThyalira,  for  suflerii^  l^at 
woman  JcMhel,  ftc.  [Nee  Hevelaliona,  obau- 
ter  ad,  verse  Itjih.']  '  And  lest  the  Lord  m^U 
eomc  and  lyiit  .-tL''ainsl  hix  (;httreli,  with  thv 
hword  iif  hi^  luouili,  on  accuuutibai  aucb  wcr« 
nut  t-npreifely  easl  out  of  her  coinniUBiiw.' 
Whrn-fere.  lU  iSf  jiteoibcr  IUBO,  nfier  h«  had 
Ict'tiiredupnnEKrkitI,  xii.  r>. 'J6,  31.  •  Aad 
tlio<i,  pruiaue  wiekpd  prince  of  krael,  irboaa 
day  is  cuiiie  when  irii>|iiity  sliall  have  an  ewl^ 
Tliu^sailU  tlic  Liiiil  dud  ;*  RemoiEthedisdcu, 
and  lake  ulf  tlui  eruuu :  (his  sbalt  not  be  the 
S.-111I1-,  cxali  liiiu  ibal  Is  low-,  uud  abase  kiui  that 
is  bi(;li.  I  will  'iterturn.oiertnm,  oerlnrniti 
and  il  shnll  Im  no  mure,  outil  he  «oiae  whoM 
rijjht  il  ii(  anif  1  ivill  gifu  it  hun.'— liaA 
preachiil  Jrooi  t  f'vrinlluan',  *'-  13-  '  But 
tlitnitlux  hre  without  U<Kljiulgetb.  TbaisAn 
pill  away  from  atuuug  y  [nineties  ihat  wicked 
pi-ni<>ii.'  .\nil  having  made  a  short  and  pei> 
liitent  diNcourse  wi  tl>r  iwlure,  subject,  caiM* 
aiiilends'if  ekcomniuuicaLiDn,  awl  declared  hit 
mniives  leading  him  to  it,  not  to  be  any  phriM 
sjiirit  ut'  pasalun,  but  rnnsclence  of  dutj  tn^ 
xeal  til  Gud,  he  pronounced  the  Sntaone  aa 
liilluws: 

"  >t'ebaiespakcB«fE»»inaMMLBatii»,ef 
the  causes,  sulyect,  and  ends  thwcof,  we  tW| 
now  pniceed  lu  the  action,  bisiw  cOHtiaiiMt 
by  the  conscience  of  our  diUvanirMslfiii'Go^ 
to  excommunicate  some  «  tbesa  mim  Iww 
been  Uie  cominitters  of  so  gieat  crisMi,  h4 
aulbocsoC  llw  gntf  -•"'■r*!  «(  VhlNBwt 
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Ignorant  people,  and  bw  firen  oooanpn  to 
popiab  emissaries,  to  co-operale  with  you  in 
this  detastable  and  aDte-chnttian  work,  ye  bate 
broaght  your  dissiiiles  to  the  scaffiild,  owneiog 

Ireland,  but  especially  these  of  Scotland  ;  and, 
in  doing  of  this,  we  shall  keep  the  names  by 
which  they  are  ordinarily  called,  that  they 
may  be  the  better  known. 

**  I,  being  a  minister  of  Jeans  Christ,  and 
)ia¥ing  authoritv  and  power  from  ium,  do,  in 
his  name,  and  oy  his  ^irit,  Exoommnnicate 
Charles  II.  king,  &c — and  that  ujkw  ^0  ac- 
count of  tliese  wickednesses.  Isi^  For  his 
high  mocking  of  God,  in  that  af)er  he  had  ac- 
knowledged his  own  sins,  his  iaito''s  sins,  his 
mother's  idolatry,  and  had  solemnly  engaged 
•jgainst  them,  in  a  dedaratit^n  at  Dunfermhne 
&  16th  of  August,  Id.*^*  he  hath,  notwith- 
standing of  all  this,  gopc  on  more  avowedly  in 
these  aius  than  all  tivn  went  before  him.  2dly. 
For  his  great  pec^u>y  in  thoi^  aller  he  had 
twice  at  Imst,  ^lemnly  subscribed  Uiat  cove- 
nant, he  did  iU)  presumptuously  renounce,  dis- 
own, and  ciMBmand  it  to  be  burnt  by  the  hand 
of  the  h«agin&n>  iSdiy,  Because  he  hath  res- 
ctndet'all  laws  for  establishing  that  religion, 
and  enacted  biws  for  establishing  its  contrary, 
and  is  still  working  for  the  mtroducing  of 
popery  into  these  buuls.  4thly.  For  command- 
ing ot  armies  to  destroy  the  Lord's  people,  who 
were  standing  in  tlioir  own  just  defence,  and 
£ir  their  priviWges  and  rights,  against  tyrannies^ 
oppressions,  and  iiyuries  of  men ;  anil  for  the 
blood  he  hath  shed  in  fields,  on  scaAblds  and 
in  the  seas,  of  the  people  of  God,  upon  account 
of  reliji^n  and  rigtiteousness,  Xii^ay  being 
most  willing  in  all  other  Uiiugs  to  render  him 
obedience,  if  he  had  rmgeed  and  ruled  them 
according  to  his  covenant  ao(l  oath)  more  than 
all  the  kiiij^s  that  have  been  before  him  in 
Scotland.  6thly.  That  he  hath  been  still  an 
enemy  lo,  a  persecutor  of  the  true  Protestants, 
a  favourer  and  heljier  of  the  Papists,  both  at 
bonie  nu<l  abroad,  and  hath  hindered  to  the 
utmost  of  his  power  the  due  execution  of  just 
laws  against  tliem.  Gthly.  For  his  relaxing 
of  the  k:ngdom  by  his  frequent  grant  of  re- 
missions and  pardons  for  umrderers  (which  is 
in  the  power  of  no  king  to  do,  being  expressly 
coDtniry  to  the  law  of  God),  which  was  tlie 
ready  way  to  embolden  men  in  coinmittiug  of 
murders,  to  the  defiling  of  the  land  with  blood. 


these  jesniticaU  and  fcemonable  priMipisi^ 
wherby  ye  are  guilty  of  their  blood,  jebav« 
adwanced  that  ia  whioh  ye  pretiodit  eneroie, 
and  destroyed  (as  fare  as  ia  you  Uy)  that  t» 

net  more  covertly,  and  Ludlow  more  openlj 
insinuate  that  his  fondness  for  his  sister  was  of 
a  criminal  nature,  I  never  oould  find  that  ther# 


sy  ground  for  such  a  suspicten,'  Histo-^ 
rical  Work,  p.  71,  large  4toed.  of  1808.]  Hi* 
drunkenness,  his  disembling  with  God  and 
roan,  and  p«rformin^  his  promises  where  hit 
engagements  were  smful,  &c> 

*'  Next,  by  the  same  authority,  and  in  th« 
same  name,!  excommunicate,  6ic.  JamesDukf 
of  York,  &c.  and  that  for  his  idolatries  ^for 
I  shall  not  speak  of  any  other  sins  but  wnst* 
luive  been  perpetrate  by  him  in  Scotland^  aiMl 
for  settmg  up  idoUtry  in  Scotland,  to  defile  th* 
Lord's  hmd,  and  his  intking  and  encouraging 
otiiers  to  do  so,  &c. 

"  Next,  in  the  same  name,  &c.  I  excom* 
municate,  &c.  James  Duke  of  Monmouth,  ice. 
for  coming  into  Seotlaod,  upon  his  father's  un- 
just command,  and  leading  armies  against  the 
Lord's  people,  who  were  constrained  to  rise* 
being  kiOed  in  and  tor  the  right  worshippin(« 
of  the  true  God,  and  for  his  refusing,  that 
morning  at  Botbwell-bridge,  a  cessation  of 
arms,  tor  hearing  and  redressing  their  iujuriei^ 
wroiigs,  and  oppressions,  &c. 

**  fiext,  1  do,  by  the  same  authority,  &c* 
excommunicate,  £c.  Jolm  Duke  of  L«iiuJer- 
dale,  &C.  for  his  dreadful  blasphemy,  especially 
that  word  to  the  Prelate  of  St.  Andrews,  Sit 
thou  at  my  right  hand,  until  I  make  thine 
enemies  thy  tbotitool ;  his  atheistical  drolling 
on  the  scriptures  of  God,  iGofting  at  religion 
and  religious  jiersons;  his  apostacy  from  the 
covenant  and  n*formation,  and  bis  {teisecuting 
thereof,  after  he  had  been  a  professor,  pleader 
and ^iresser  thereof ;  for  his  |»erinry  in  the  busi- 
ness of  Mr.  Jauies  Mitchol,*  for  hit:  adulteries 
and  uncleanness  ;  for  his  counselinjjf  and  as- 
sistiag  the  king  in  all  his  tyranDie:^,  overtumo 
ing  and  plotting  against  tlie  true  religion,  fee 
his  gaming  on  the  Lord's  day,  and  for  hie 
usual  and  ordiiuiry  cursing. 

**  In  the  Siimo  manner  he  pronounord  sen-^ 
tence  against  the  duke  of  Ilotbea^  sir  George 
Macken^fiie,  the  king's  Advocate,  «udTb<mMe 
Dalziel  of  Uinns. 
*'  After  he  had  pronounced  sentence  ae 
Lastly,  To  pass  by  alf  other  things,  his  great  ^  above,  be  went  on  as  follows:  ^'  1  think  none 
and  dreadful  uucleanness  of  adultery  and  m-  <  that  acknowledge  the  word  of  God,  the  power 
cest.  [ShHIs  ui  his  *■  Hind  let  ktose',  p.  178,  deputed  to  iho  rhureh,  and  the  rea^ou  and  oa" 
ed.  of  J 797,  inveighing  against  Charles,  says,  tore  of  that  power,  can  judijre  thib  si«tence  to 
*  for  all  I  ho  numerous  orood  of  his  adulterous  be  nt\iust.  The  |ureicooe  of  its  being  uuformal^ 
and  inoeUuous  braie  begotten  of  other  men's  witliout  warnings,  admonitions,  Sec  i%  fully 
wives,  aiiil  of  his  uumeroiw  multitude  of  whores  answered,  in  that  those  men  have  pliu'ed  them- 
ai  home,  and  abroad,  yea  of  his  own  sister  too,  selves  aiiove  the  adiuonitious  of  mmLkifrs,  have 
he  died  a  childless  pultron,  and  had  the  un-  i  repelled  all  du*j  waruir.jjs,  apd  wickedly  put  to 
lameuted  burul  ol'  an  aas,  without  a  successor,    cruel  deaths  the  servants  and  ministers  of 

eave  him  that  murdered  him.'    Mr.  Fox  in  de-  

lineating  the  character  e4*  Charlea  says,  *  His  *  As  to  this,  see  the  Ctses  of  Mitchel,  T<d. 
afiection  fur  the  duchess  of  Orleana  seema  to  6,  p.  1^07,  and  of  Maidand,  vol.  6,  p.  126 1»  of 
bavebaenuQoi»«B4oordiaL  AodtbeogiiBur- 1  thia  Golketion. 


875]     S^ATE  TRIAIA  33  Chables  II.  168 1— Ti m/^  Cm-gill  and  oihers,    [87(1 

unto  rebellion  atid  disobedience,  to  the  great 
soaudell  and  disad wantage  of  the  IVototanl 
rciVirined  reli<;iun,  the  profeewrs  and  preacben 

was  tis»td  Ar^ain»t  the  wicked,  open  offcndera 
Mrerc  not  siitTeretl  once  to  enter  into  the  home 
of  ilie  Lord,  nor  adinitieil  to  common  prayer, 
and  the  use  of  tbr  lioly  sacraments,  witli  other 
true  Cliri>tiuiis,  uiitii  They  had  done  open  pe- 
nance before  the  n  holu  church.  And  tliia  w:aa 
practised  not  only  upon  mean  persons,  hot  abo 
MpMi  the  rich,  nuhle  and  mighty  pcrM>ns,  yea, 
upon  'f^icoiio^i'.is  iU-.i  puisaant  ajid  mi^y 
Ein|)cror,  uIimui,  tl*r  coniniittin;^  a  grievoin 
and  wiltul  injrdtp,  St.  A inhmse,  bishop  of  Mi- 
lan, ri.*;MOvcd  s>:ar|il  V,  and  di  I  al<f»  exronirou- 
niiJlc  i'.w  saul  VinptTOif  a:id  brought  bim  to 
oj.t*;!  peiiaiuf.  .Ai/i  t'.iey  that  were  to  justly 
exempted  and  banivhiyl  (as  it  were)  from  the 
h.iuse  of  the  LOnj,  \wre  taken  (as  they  be 
imlecil)  for  men  divided  ^nd  separated  mm 
Cliri^r^  church,  aiul  in  irto-4;  dani^erous  estate. 
*  Y'oa,  ns  St.  Paul  saith,  even  U'.vld  unto  8atan, 


fhich  ye  pretcndit  friend,  ye  hare  wrested  and 
ttnuned  the  Gospell  of  ptroce,  which  teaches 
obedience  to  ma>;istrate8  for  conscience  sake, 

Christ,  wlio  have,  with  frceilom  and  boldness, 
adventtnt^d  to  ^ve  ihtin  w^niiiigH  and  ad  mo. 
niiions,  and  bhut  up  all  access  from  r><  \\tM 
remain  tn  do  the  like;  aTi.l  w  f^r  pi-oduf  lit:* 
fact  I  have  here  char|^  u{»on  theiu,  it  uccdeih 
■one,  the  diT«U  beiu«^  notour  ami  kuown,  and 
tfie  most  <'f  them  such  as  themselves  do  a«ow, 
•nd  to  thoir  shutnc,  bn:ist  of.  And,  as  lliu 
causes  are  ja>t.  and  such  :t4  for  whieh  the  rni- 
nisters  of  Christ  liavo  in  all  n*x»  s  procecdt  d  to 
the  like  scnti:nce,  so,  it  iH-ini;:  n^^^^  done  Uy  a 
minister  of  the  (i^nspel.  and  in  f^uch  a  iiianner  as 
the  present  circnnislanetn  o\'  the  ch-iich  id' 
Christ,  with  respect  to  the  present  cruel  peTM^- 
cntions,  will  admit,  the  sentence  likcuayes  i> 
undoubtedly  jnst  also:  And  there  are  no 
powers  on  taitli,  either  of  kin(j>,  nrinros,  ma- 
gistrates, or  minbiters  of  the  gfftspel,  can,  with 
out  the  repentance  of  the  pei'sons  o|>enly  and 
lei^lly  appcarinff ,  reverse  these  sonienceN  ujwn 
any  such  account.  And  as  God,  who  \s  the 
author  of  that  power,  is  the  more  eu^^ifed  to 
the  ratifying  ai  tiiese  sentences ;  so  all  that 
acknowledge  the  wonl  of  God,  and  beliere 
thcmsfdves  subject  to  his  goremment,  ought 
alsn  to  acknowledcrethem. 

'*  1  f  any  shall  o!>ie«:t,  as  we  hear  they  do, 
that  tbese'nroccedtnjiis,  thuusfh  not  unjust,  are 
lioolish  ana  rismvus;  we  answer  with  that 
wonl  of  scripture,  which  we  hare  much  nM>re 
reason  to  use  than  those  of  whom  it  is  n'corded. 
Gen.  xxviv.  31.  *  SliouM  he  deal  v^ith  our 
'  sister,  as  with  an  harlot.'*  Should  they  deal 
with  our  God  as  with  an  idol  ?  Should  they 
deal  with  his  people,  ns  with  murderers  and 
malefactors  ?  .\m\  shall  we  not  draw  out  GoiKs 
swoni  ajr^iuM  G-kIS  enemies?" 

CVookshank  then  procecls:  '*  It  Is  not  inv 
province  either  to  condemn  or  vindicate  this 
action,  which  not  only  exposed  the  suflerei-s  to 
the  irreater  fury  uf  tlioir  persecutors,  hut  also 
to  the  censurrs'  of  their  friends,  nay,  and  ex- 
posed the  wlude  body  of  the  I'rcsbyterians  to 
the  ridicule  and  scorn  id*  their  enemies ;  though 
nothing  is  more  certiiu,  than  that  they  were 
neither  considtetl  in  it,  nor  approveil  of  it. 
However,  the  following  queries  are  submitted 
to  the  reader.  Had  not  the  perrans  against 
whom  the  sentence  was  pronounced  been  giiilty 
of  all  that  was  laid  to  their  charge?  Was  not 
Mr.  Cargill  an  approved  minister  of  the  gospel  ? 
Can  it  M  said  that  kings  and  princes  are  not 
subject  to  the  censures  of  the  church  ?  It  is 
plain  the  church  of  England  ap|»ro«e8  of  the 
excommunication  of  royal  persons  if  they  de- 
serve it,  as  may  be  seen  fntni  their  homilies, 
which  are  recommended  by  the  J.'ith  article. 
Thus,  in  that  '*  homily  of  tlie  riuht  use  of  the 
church,'*  part  *2,  it  is  said.  [Edition  printed  at 
London  lOd?,  p.  17?.]  '  And.  according  to 
this  example  of  our  Saviour  Christ,  in  Uie  pri- 
mitive church,  which  w.is  most  holy  and  godly, 
and  in  the  which  due  discipliue,  with  fCYerity, 


tlie  devil,  f(»r  a  time :  And  their  cinipany  was 
shunneil  and  avoided  by  all  godly  men  and 
women,  until  such  time  as  they,  by  re|w>otaDce 
and  public  i>cnance,  were  recoociled.'  Here 
then  is  the  excommimication  of  a  puiasaat  uid 
mighty  £ropcror,  and  his  beioff  brought  ta 
mien  penance,  approved  of  by  the  ehtircb  of 
bngland. 

^*  From  this  the  reader  must  judge  for  hiio- 
self,  how  ill  it  becomes  the  high- fly  era  to  make 
the  Torwood  excommunication  a  matter  of  re- 
proach to%ll  Presbyterians,  eren  npon  the  sup- 
position that  they  Had  approved  of  it,  andwhe- 
tlier  that  action  was  so  unprecedented  as  some 
would  represent  it.  .And  for  the  formality  and 
Reasonableness  of  it  at  that  time,  I  must  refer 
him  to  what  Mr.  Cargill  says  hioiaelf,  and  to 
his  own  reflection. 

**  Next  Lonl  s  day,  Mr.  Cargill  preached  at 
the  Fallowhill,  in  the  parish  of  iivingstODe, 
and,  in  the  preiiacc,  said,  *  I  know  I  am  and 
will  be  condenmed  by  many  for  what  1  have 
done,  in  excommunicating  tliose  wicked  men  ; 
hut  condemn  me  who  will,  1  know  I  am  ap* 

Kro\en  of  God,  and  am  iierauaded  that  what  I 
ave  done  on  earth  is  ratified  in  bearen;  Ibr, 
if  ever  1  knew  the  mind  of  God,  and  was  dear 
in  my  call  to  any  piece  of  my  generation- work, 
it  was  in  that ;  and  I  shall  give  yon  two  st^iHi 
whereby  you  may  know  I  am  in  no  delnsMMi. 
1st.  If  some  of  these  men  do  not  find  that  acn* 
fence  binding  upon  them  ere  they  go  off  the 
sta^',  and  be  not  obliged  to  oonleaa  it  from 
their  terror,  and  to  the  affrightment  of  othm. 
2d.  If  these  men  die  the  ordinary  death  of 
men,  then  God  hath  not  spoken  by  me.*  The 
first  of  these  was  verified  in  the  dulie  of  Rothm; 
and  the  second  in  the  remarkable  exit  of  moot 
of  those  who  were  exoommiuicaled." 


Mr.  Laing,  after 
nication,  that  though  ludicnHia  at  preoent,  it  woo 
in  the  time  of  its  denunciation,  of  a  deqi  mmI 
indelible  impression  on  the  whole  aect,  prociofda, 
*'  While  wo  pity  or  deride  their  tstmfi^pMo, 
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of  the  mine,  hafini^  so  mnch  <!ec1aire«I  i^inst, 
and  be  ther  preaching  and  wreitting  ha?inpf  cx- 
prest  ther  detestation  of  soch  'oinoions  and 

it  is  difficult  to  condemn  them  entirely  for  dis- 
owning a  go?erament  under  which  they  had 
enjoy ^  no  reciprocal  protection,  hnt  by  which 
they  were  unuormly  (lersecnted  and  pro- 
•cnbcd."   y^,  4,  p.  108.  3d  EtI. 

Indeed,  there  can  be  but  little  reason  to 
^itbt,  that  of  the  ?ast  numbers  who  would 
not  acknowledge  the  king's  authority,  many 
were  induced  to  that  resolution,  and  many 
were  confirmed  in  it  by  CargilPs  sentence. 
Very  numerous  were  the  prosecutions  for  that 
offence :  And  it  is  curious  to  oheerrc  how  of 
different  individuals  who  were  judicially  ques- 
tioned as  to  the  authority  of  the  king,  some  with 
different  de^p^ees  of  boldness  and  ^leremptori- 
ness  denied  it,  some  answered  evasively,  some 

nvaricated,  and  some  submitted  to  acknow- 
i<fcit.  In  this  Collection,  the  proceedings 
under  a  few  of  such  prosecutions  are  reported 
at  large  from  the  Scots*  Records,  and  a  few 
others  are  mentioned  in  notes.  I  will  here  in- 
•ert  from  Fountainhall  two  short  reports  of 
such  cases: 

'<  October  1,  1681.  Colonel  Gage,  com- 
mander of  a  regiment  for  the  kin?  of  S|>ain  in 
^  Flanders,  called  the  duke  of  York's  re^ment, 
having  desired  from  the  duke  some  ot  those 
who  were  prisoners  on  account  of  their  religion 
an  ft  fanaticism,  to  be  sent  away  with  him,  as 
soltlicrs  to  fill  up  his  number :  The  duke  called 
a  council  for  that  effect,  and  six  of  them, 
viz.  Fornian,  Gareock,  Lapslev,  Stewart, 
Fflrric  and  Russel,  the  most  of  tncro  young 
fellows,  were  brought  with  a  purpose  to  sen- 
tence them  to  be  delivered  to  him  ;  hut  they 
did  so  misbehave  in  declining  the  king,  the 
duke  of  York,  and  council,  and  5;peaking  such 
notorious  treason,  that  it  altered  thc^  council's 
niind ;  and  instead  of  sending  tlieiu  away,  they 
ordained  them  allto  l>e  pannullcd  at  the  crimi- 
nal court  for  treason." 

"  October  7.  At  Criminal  Court,  the  six  per- 
sons mentioned  supra  were  pannelled  for  trea- 
son, on  their  declarations  they  had  made  before 
the  privy  council  on  the  first  cinrent.  The 
king's  ativocate  being  in  Angus,  saA  over  a  de- 
natation  to  me  to  pursue,  as  his  substftate, 
ui  that  cause ;  but  God  so  ordered  it  thai  I 
was  freed,  and  sir  William  Purvb  eased  me 
of  the  office.  In  fortification  of  what  they 
said  before  the  duke,  and  the  council,  they 
led  the  clerks  and  macers  of  council  as  wit- 
nesses, who  deponed,  that  upon  tlie  matter, 
they  uttered  those  or  the  like  words  :  *'  Th^ 
dedfined  the  king,  and  denied  him  to  be  their 
lawfill  sovereign;  and  called  him  a  tyrant, 
and  covenant -breaker."  And  Forman  nad  a 
knife  with  this  posie  and  inscription  graven 
on  it :  This  is  to  cut  the  threats  of  tyrants ; 
and  said,  *'  if  the  king  be  a  tyrant,  wtiy  not 
abo  to  cut  his  throat,  and  if  they  were  righteous 
jndges  thgr  would  have  the  same  on  their 
•words,  fin  Bvohammi't  nMltOi  bonowed 


practices  committed  by  persons,  and  owned  by 
wreittcrs  of  the  Roman  profesbion,  ye  also 
teach  your  dissiples  to  dye  for  that  which  ye 

from  the  ^reat  Emperor  Trajan, «  pro  me,,  sin 

*  mcreor,  in  me." Gamock  having,   at  »"' 

committee  of  council,  railed  at  general  Dalziel, 
calling  him  a  Muscovia  beast,  who  used  ta 
roast  men,  the  general  in  a  pav^ion  struck  him 
with  the  pomel  of  his  shable  on  his  face, 
till  the  blood  sprung.  Gamock  gave  in  ii 
testinoony  and  protestation,  all  written  and^ 
signed  with  his  own  hand,  callir:g  them  all 
bloody  murderers  and  Papists ;  and  charging 
all  the  parliamenters  (as  he  calk^l  theml 
quickly  to  reverse  and  disannul  their  wickea 
laws  they  had  made,  and  that  Popish  test  they 
had  been  taking,  and  to  put  away  that  sinful 
man  (meaning  the  duke  of  York)  or  else  the 
judgments  of  God  were  ready  to  break  upotf 

the  land. Lapsley  was  wiser  than  thv 

other  ^y^ ;  for  he  owned  the  king  in  so  far  atf 
he  owned  the  covenant  which  he  swore  at  his 
coronation  at  Sooon,  and  would  neither  go 
back  nor  forward,  nor  say  any  more  ;  so  they 
not  being  able  to  reach  his  life,  the  diet  wat' 
deserted  against  him,  and  he  waa  sent  back  to 
the  thieves  hole,  to  be  fettered  asain ;  bat 
while  they  were  on  the  panneb  the  bolts  were^ 
taken  off  them,  so  *  non  dicebant  caosam  ex 
'  vinculis.'  Before  inclosing^the  assize,  they 
gave  in  another  paper,  subscribed  with  all- 
their  hands,  charging  their  bloodon  the  judges, 
and  summoning  them  to  answer  at  God's  tri- 
bunal, and  refl^[^*ng  on  their  unjust  and  bar  •; 
barouiT  dealing  with  Mitchell,  Messieurs  John 
Kid,  and  Kin^,  and  allcdging  Mr.  John 
Ellies,  for  nursuing  them,  died  with  horrors, 
and  for  killing  James  Lermontb  only  fi)r  be-' 
ing  present  at  a  field  conventicle,  where  a  man 
was  killed,  &c. — ^7*hir  five  were  found  guilty, 
by  thejury,  and  condemned  to  be  hanged  \\\ 
the  Galluw- lee  betwixt  Leith  and  EdiiiDnrgh, 
on  the  10th  of  October ;  their  headfv  to  be, 
struck  off,  and  set  up  upon  pricks  upon  the 
pleasancc-port  of  Ediiibui^h  ;  and  Fo;roan'ii 
nand  (who  had  the  foresaidkuife,)  to  be  cut  off 
alive  :  all  which  was  accordii^ly  done  \  aod| 
tliey  died  obstinately  without  acknowledging 
any  fault,  or  retracting  their  errors,  or  allow- 
ing ministers  to  pray  for  them ;  but  reviling 
aim  condenming  their  judges,  and  all  that 
differed  from  tliera.  Their  bodies  were  stollen 
up  by  some  of  their  party  from  under  the 
gdil)et,  and  reburied  in  nie  West-kirk-yard. 

*'  October  11,  1681.  The  duke  of  York 
called  a  council  extraordinary,  to  send  awaj 
four  more  of  llicsc  unhappy  people  of  so  do* 
luded  principles  with  colonel  Gage,  to  Flanden. 
When  they  were  brought  in,  they  bmn  in 
that  same  very  strain  and  dialect  vrith  their 
neighbours,  who  were  but  handed  th^  day*  be* 
fore:  but  the  dnke  caused  hastjTvremove  them, 
that  they  might  not  also  hang  themselves  with 
thehr  own  tongues." 

Mr.Lainff,  toI.  4.  note  IV.  calls  this  the  only 
ioftaaca,  wbi«h  ha  has  found  of  an  oquiraotl 
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nicr  «r  hi*  rayM  liiyhneet.  !  uiul  rli:it  In  tiikili  n  hi[rlii  m  yt  h  ill  not  doe 
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Biul  obninatlic  diaowsr). 


aluil,  annil  yoiir  tn-awiaabla  |irwitiM«  mnd  which  je  tnuM  lru*M>uaJiliG  mnil  dii^lehHic 
]iriiiriph«  a:^'ii-  ninitiiiniil,  vr  iIm  wiilt  .llr.  di»<iiiM!  ami  nxitriiiii.  LykiMa  ye  tlw  nai 
Utnald  ('»-iv<ll.    ^Ir,  Wnhn  Smith,  anil  Mr.'    Mr.  DoiiaU  (-ar^nll,  Itlr.  Wallar  SaiUb,  mi 


m  Diiit,',  in'  v  iiiiimi  i[*?nMinBUir  ilrnynl  anil 
diaowiinl  the   l>i>ii;'!>   maj.viMS  aiiihimlir,  aii 
mwe  niUiMiolinl,  itolanne  llint  fc   aru  nul  '  miu 
«iblMil)(nl  ti>  iibpy  it,  awl  yc  Otr  sai<t>Ir.  \\  aim    lied, 
Smilh  lines  i-K|tTeN>t'ir  disutvn  |h<.>  kioi^'i  authi 


p-'"i 
Jamfs  \ing  lute 
'      lyall  hi-ihr 


mujiiilie*  hwh  cmh- 

iHMr,  and  lnHii  nf  councill,  owned,  joMF 

limbit  (lir  late  TetellioR  M  Dotbwal- 

liriJ^,  in  .lime   I67!>,  t 


iii^ut'ju'lscsanil  nuimg    tlial  Ihry  wcr  not  rdielli,  but  that  tlii^  wviB 
ni;,   ihai  it'  ye   ihiiiilit    ppnuit  ul  tlir  Iriilh,  sikI  that  it  »••  hirtiill,«ri 


i  tlie  mnii-,  ye  nhinild  uwn  the  Ulu^nK    that  iliey  m*e  in  titer  m*n  defence,  tmi  y*  A 

tony  of  your  uwn  IjfT.  ilrcUirin^  it  ilierby  to    Mid  Mr.  Uoiialil  liaii  coofeM  that  jrc  pnacfetd 
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be  rniir  npininn.  that  tlie  otrnnn^  the  kiiii[' 
authnrilie  hi  a«  !{reat  a  crynie  M  Mrir  miinlf " 
Anil  ye  ttis  Kiid  Mr.  Jamtii  lieig  AiA  refuse 
■fw  your   declanlinn  enimitted    licfur   1 
aauii«ri,  and    tlial  bivaiisp   it  would  Hiipplye 
■H  aekaowtedfpemeiit  of  the  king'i  autlxintie 


in  ibe  duke'a  a^iniMnttuia,  which 
(hcMfure  it  would  be  luguat  towanU  bi«  cha- 
ncter  to  MupreM. 

.  '■  UeeetnW  II,  168J.  At  (VimiMl  Court, 
three  IhHbwfl-bridge  rcbeli,  i«lled  Codirmn, 
Findlar,  aud  RttbertMn,  are  panmdled  fitr 
kniim  Umre,  at  least  fur  iliaowiiing  tlir  kinf'a 
•utbanty,  aad  Dalliii|[  him  a  tyrant,  and  rt- 
'~  '      'lO  call  Bolhwd-bridKi'  a  rebellion ;  they 


boldly  to  the  kii^'a 
adnicftte,  tlut  he  wai  maintauiinjr  uo  mare 
than  what  ha  liail  mi-om  tii  in  the  mt ;  for  bv 
it,  tbev  hid  alt  (Worn  to  Knox'a  old  confenion 
•f  faiw,  and  «>  by  it  weru  hauDd  to  iujiiikh 
lynany  at  well  m  lie." 

Aa  to  tliB)  see  irhat  Fuiintainball  ( I  Dec.  1 19) 
wtyw  in  tiii  account  of  the  procecdinga  in  the 

pmbwiwitofieai. 

"  Id  the  art  of  Ibis  pariliuneiit,  anettt  the  as- 
■erting  the  lucrCMiim  of  the  crown.  tliuM 
wordi  (which  are  twice  repealed)  are  tery  ron- 
terial,  and  detem:  deep  L-onsideratiuB;  '^Tltat 
it  iball  be  treaion  to  alter,  invert,  or  mspend 
tbe  neit  lieir  from  tbi-  adraiiiistmtion  ot  ijic 
■mrctnment,  accnnlin;;  to  the  laus  of  the 
kil^oin."  Kryti,  the  nllnlfftance  ream,  if 
the  next  heir  nihniniatrate  contmrv  to  the  stand- 
ing' lava  for  the  PiwICEliiiit  ivhcion.  or  seek  to 
Infreduce  Pnperr  :  This  conwqiietife  a  the 
■•me  with  what  a  dediiccil  from  the  ISIh  and 
SSlh  articln  of  our  old  confesiion  of  faith  in 
1567,  limitinii'  nur  obedience  to  the  m^isirale 
while  lie  dotb  the  thiji^  appertaining  to  hii 
•See,  duty,  and  charge." 

*  Speaking  of  tbe  dabe'a  camincf  to  Scotland, 
Shielii  (Hind  let  loom;  161),  wy*  "  Ami- 
chrfat  be!{]in  to  blaxe  hii  braturv  in  the  solemn 
and  nhamel'ul  reception   nf  bin  liarbinger,  tha 

phnpof  the  lt<in)iHliwliore,the  duke  ofYork,     

who  bad  now  pulled  off  the  maiik  under  which    and 
he  bad  kingDorered  bisAMiciitistiait  b^tiy," 
he.Sta. 


(k'tiiber  ibso,  but  moat  treaaonaUie  da- 
cliiivH,  and  refiitea  tj  annrer  wbitbsr  yvdU 
L'Xcoiiimnnirat  the  king  ther  or  ddI,  HfM 
prrience  that  it  ia  ane  question  aBcat  mam  Mtt^ 
tiiwlic  matter,  anil  tbe  council)  ia  k  cirill^aC- 
catotie,  ireasimablie  thereby  dedinin^  tbe ja4f- 
■tent  uihI  JuriMliction  of  the  kind's  majeMa 
and  hill  rannrill,  aud  yo  the  aaid  Ur.  Watts' 
timilli  ha*  miiat  tmaoaaUic  declared  that  ya 
think  l[ie  rcasina  of  thi!  king'a  " 
cation  Just,  partkuiarly  his  TBeson 
ibe  king  ia  itill  working  far  the  ec 
irnieii  to  drxtroy  the  ijord'a  people,  who  WW 
Maodiiq;  in  ther  owne  defence  tor  iher  pivi- 
ledges  and  riji^hta  againit  tiraiuiia,  oppfMueM) 
and  injuries  of  men,  and  fnr  the  blood  ke  baa 
sbed  ia  firhk,  and  on  aeaAoldt,  Mid  in  tbe  sssa 
of  Ihepeopkof  Uod,  upon  tbe  aceoMit  of  re- 
ligion, whicli  ground  of  exeomtnuniottioB  is 
hoilt  moil  lalsa  aud  Ircaaonahte,  and  ye  mMt 
tretwenablie  decline  the  jodgment  aiid  jticit- 
diction  tif  utir  sumraitnie  lord,  and  his  couadll 
in  sayeing  tliat  that  nuttter  ought  not  lo  le 
judjjed  hy  tbe  coimcill,  but  bv  me  eccksbstir*! 
jadicBtone.  and  ye  the  said  lllr.  Donald  Ca^fill 
and  Mr.  Walter  Smith,  bare  oft  and  dircn* 
tyiiies  conTtTicd,  barbonrrat,  and  intCKmn- 
■noiied  with  the  blaodle  and  lacralegieM 
defers  of  iho  lati'  urehbisSopof  St.  A- 
parlicularlic  uiili  ■lulm  lluhbur  of  i 
lleiirvioni,  tons  In  Henri  son  in  Kilbnchmsnl, 
and  /iiuFii  lluwil  iu  Ketle,  in  smdrie  placsi^ 
particularlic  in  Htdland,  and  at  a  lield  conifo- 
tide  holdain  at  the  caimuuu  of  DeriD,  npoa 


day   of  June  last,  whi 
<aald  Can^ll  took  upon  vbu  M 
preach  vour  IrcainaaMe  and  aedibmaa  doctiia, 


'SZi 

Boig  has  trBiisnably 


aiidyethesaidMr.Ji 

owned  and  aillieicd 

above  meationeil,  called  tbe  Sanquhar 

tion,  in   the  haill  head   and  articles 

having  rend  it 

tinmerlie  oa  ye    coilfi 

Mt.  Walter  does  also  i 

nf  bin  liarbinger,  that  j  nf  your  owne,  but  inoit  treaaotiablie  aaacUs 

thai  he  wrtainlie  knewe  tbe  king  ia  anr  umafH, 

wish  he  wer  not  a  tynao,  Ibrreby  Ma< 


All  iiBvingsnaandmdJI 
iifeHW,  and  ye  tbe  ssid 
lo  owne  and  adbire  te  ikt 


and  ye  wish  he  wer  not  a  tynao,  Ibnvby  (Ma« 
eluding  that  be  is  a  tymn  in  your  oeiMMk 
1  and  tbat  ye  an  wrie  U  is  «■■,  aai  lh^.aB  •! 
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you  shift  to  ansirer  aneut  tlie  munler  com- 
muted upou  the  late  archbishop  of  St.  An- 
drew's, jet  ye  t)ie  said  Mr.  Uonald  does  assert 
And  oppuilie  a?owe  the  damnable  and  jesaiticall 
doctrm  of  privat  assassination  and  murder,  and 
•avs  that  a  privat  man  havings  a  call,  may  law- 
fiulie  kill,  and  instances  the  case  of  Phmeas* 
and  Jael,'f  upon  which  consideraticn  ye  say  ye 
cannot  giv«  your  sense  of  the  arcnbishop's 
murder,  thmby  insinuating' that  the  murderers 
hade  8ca]l  ana  did  murder  lawfiillie.  Of  the 
vbilk  treasonable  crymes  abovementioned,  yo 
and  each  of  you  are  actors,  art  and  part,  which 
hekus  found  be  ane  assize,  ye  ouffht  to  be 
punished  with  fbrfanltnre  ot  lyif  lands  and 
goods,  to  the  terror  of  others  to  commit  the  like 
Eerefter.  And  ye  the  saids  Wm.  Thompson 
and  Wm.  Coothill,  are  indyted  and  accused, 
that  wher  notwithstandin|f  be  the  laws  and 
aets  of  parliament  above-mentioned,  yet  ye 
•hadcing  off  all  fear  of  God,  respect  and  re- 
gard to  his  miyestie's  authoritie  and  lawes, 
hare  presumed  to  ryse  and  joyn  with  tlie  for- 
aaids  rebefls  in  armes,  at  Botuwdl-bridge,  in 
J  one  16T9f  and  to  contiiyue  with  them  com- 
mitting all  acta  of  hostility,  rebellion,  ami  high 
IveasoD,  till  they  wer  defate,  ami  sicklykc,  you 
did  upon  the  day  of  ,t  assist  to 

the  taking  ol  two  prisoners  iurth  of  Airtli, 


Numb.  chap. 

-f  See  Judges,  chap.  iv. 

X  Sic  in  Orig. — Many  passages  in  the  Re- 
ports of  this  and  other  Scotch  cases  inserted  in 
this  Collection,  exhibit  proofs  of  remarkable 
carekssness  and  incorrectness  in  the  Records 
of  Justiciary  from  which  they  were  transcribed. 
Mr.  Hdine,  in  his  valuable  and  instructive 
Commentaries,  has  mentioned  many  instances 
<if  imperfection  in  these  Records.  The  fol- 
lowing 1  have  noted  among  others : 

It  appears  that  certain  commissions  of  judges 
are  ins^ied  in  the  iKwks  of  adjournal,  as  if 
dated  at  the  times  of  their  entry,  which  are 
some  days  later  than  the  true  dates  of  the  com- 
missions. See  of  Description  and  Punishment 
of  Crimes,  vol.  1,  pp.  S.  17.  So  he  mentions 
instances  of  abridginent  and  mutilation.  See 
of  Description  and  Punishment  of  Crimes, 
vol.  1,  pp.  S49,  «50,  951.  Of  Trial  for  Crimes, 
vol.  2,  pp.  935.  399.  416.  So  omissions.  See 
I>escription  and  Punishment  of  Crimes,  vol.  1, 
pp.  233.  S54.  S55.  So  omissions  of  the*  whole 
libeL  See  Description  and  Punishment  of 
Crimes,  vol.  1,  p.  351.  Trial  for  Crimes,  vol. 
8,  pp.  92,  102.  417,  418.  And  omissions  of 
aome  of  the  libels,  where  there  were  more  than 
one,  see  Trial  for  Crimes,  vol.  S,  p.  335.  So 
Omissions  of  the  whole  Records.  Description 
and  Punishment  of  Crimes,  vol.  1,  p.  384.  So 
Omission  of  Alignments  and  Intenocutors  on 
disputed  points.  Description  and  Punishment 
of  Crimes,  vol.  1,  p.  439.  Trial  lor  Crimes, 
vol.  2,  pp.  149.  159,  160.  169.  181,  182,  183. 
S34. 484.  So  the  insertion  of  only  short  notes 
of  a  libel.  Trial  for  Crimes,  voL  2,  p.  45.  So 
want  of  amfarmity  in  the  Raoorda  as  to  the  in  • 

TOL.  X. 


who  wer  imprisoned  for  tber  acccMOO  to  the 
said  rebellion.  Lyke  as  both  of  you  have  dis* 
owned  and  declined  the  king's  sacred  majestie 
and  his  authoritie,  ye  the  said  William  Thom- 
son saying  that  ye  would  cot  buy  your  lytf  at 
so  dear  a  rate  as  by  saying  God  save  the  king  ; 
and  ye  hare  declaired  it  as  lawfiill  to  kill  the 
officers  of  his  majestie's  army,  as  it  is  lawftiU 
for  bis  majestie's  judges  to  execut  justice  upon 
rebellious  traitors  like  yourself,  whom  ye  call 
the  people  of  God ;  and  ye  the  said  William 
Coothill  has  most  treasonablie  declaired  that 
ye  think  the  king  deserves  to  dye  because  ht 
has  brocken  the  covenant,  and  presses  other 
persons  to  doe  it  by  bis  forces,  and  has  moat 
falslie  asserted  that  he  has  caused  take  tha 
blood  of  many  upon  that  account.  Ly keas  ya 
have  most  blaspliemouslie  declaired,  that  those 
who  murdered  the  archbishop  of  St.  Andrews 
liadc  the  glnrie  of  God  befor  ther  eyes,  in  that 
act,  the  wliilk  crymes  ye  have  not  only  con- 
fessed in  presence  of  his  majestie's  privie  coun- 
cUI,  but  also  in  presence  of  his  royall  highnea 
his  majestie's  high  commissioner,  and  lorda 
of  privie  councill,  upon  the  12th  of  July  instant, 
and  of  the  whilk  crymes  above  speciftt,  ye  and 
ilk  ane  of  you  are  actors  art  and  part,  which 
being  found  be  ane  assyse,  ye  oivht  to  ba 
punished  with  the  paines  of  death,  torfaultura 
and  confiscation  ot  lands  and  movables,  to  the 
terror  of  others  to  commit  the  like  hcrefler. 

Persewer, — Sir  George  M'Kenzie,  of  Rosc- 
haugh,  our  Soveraigue  Lord's  Advocate. 

His  Majesiiei  Advocate  produced  the  Indyt- 
ment  and  Precept,  therupon  deulie  execut  and 
indorsat,  togither  with  ane  Act  of  councill, 
wherofthe  tenor  followes;  **  Edinburgh  the  19th 
day  of  July  1681,  his  royall  highnes  his  ma- 
jesties hiffh  commissioner,  and  lords  of  privie 
councill  doe  hereby  give  order  to  his  majesties 
advocate  to  persewe  a  proces  of  forfaulture  be- 
for the  Lonls  Commissioners  of  Justiciary, 
against  Mr.  Donald  Cargill,  Mr.  Walter  Smith, 
Mr.  James  Uoig,  William Tliomson,  and  Wil- 
liam Coothill,  prisoners,  for  which  these  shall 
behiswarrand.  Extract  by  me,  Pa.  Msnzies.'* 

The  Lords  finds  the  Dittays  relevant,  and  re- 
mitts  the  some  to  the  knowledge  of  tho  Assize. 

AssiZB. 

Hugh  Blair,  vintner. 

John  Aitkin,  goldsmith. 

James  Graham,  vintner. 

Robert  Miln,  mason. 

John  Colendar,  smith. 

Alexander  Isaok,  plumber. 

Mr.  Alexander  Robertson,  brewer. 
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sertion  of  particular  matters.  Trial  for  Crimea, 
vol.  2,  pp.  156.  166.  171.  180.  186.  214. 
Moreover,  it  appears  that  during  some  periods, 
the  Records  are  not  extant  See  Description 
and  Punishment  of  Crimes,  vol.  1,  p.  441. 
Trial  for  Crimea  vol.  9,  pp.  46.  100.  IQH. 
143.  343. 
3L 
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DOt  see  Balfour  ol'  Kiulucli,  tline  two  vears, 
but  did  see  tbe  other  two  viithin  thefle  twelTc 
luutiihs  or  thereby  to  the  best  of  liis  knov- 
leil^e.  T\iv  cupiiie  uf  the  iserinon  alleadgcd, 
preached  be  him  at  I'lirwood,  being  |iroduced, 
aiulheaitkid  if  thai  uai  the  coppie  thereof,  de- 
sires a  X\  me  to  c'<iiisiiler  tliereof  befor  answer, 
Uiiuif  inicrro^at  if  be  thinks  the  r^seing  at 
UkithweHbriilirv  was  a  rt:be'.lion  agaiott  the 
kiii«r  and  his  aiitli(M-jtie,dechiire8  he  ownct  de* 
feUMve  amies  in  vane  of  neceaaity  and  thinks 
thosR  that  rose  at  llothwel  bridge  wer  not 
n  bells,  and  tliat  he  thinks  they  wer  opprat 
and  rose  iu  thor  ou  n  deieui^e.  Beiog  iatcrogst 
if  he  was  «iiih  tlnise  was  in  armes,  at 
AirdsmossM*,  refuses  to  answer,  and  deq^m 
it  may  be  made  out  ajiaiDest  biin.  Being  u- 
ten»(|^t  if  he  was  with  these  wer  in  armcs 
at  liotJiwel  brtilgo,  he  umkes  ilie  sanM  answer. 
Beiniif  iatcToipit  if  he  was  at  tbe  emitting  of  the 
Declaration  at8aa(|ukar,  dcnys  lie  was.  Bciag 
intcrogat  if  he  hade  any  accession  to  the  drawi^ 
in!;r  (if  that  drclaratiuii  ir  penned  tbe  same, 
refuses  to  give  answer  thorujKHi,  but  dorlairs 
he  did  not  sei;  it  till  efter  it  was  proclaimed. 
Bein<f  iiitiTo;;at  ancut  that  paper  called  tbe 
Decluratinn  ut  Sanquhar,  and  if  he  ow  ncs  tbe 
priucijiles  therein  containc-d ;  refuses  to  make 
anbw<'r  and  desyrcs  a  tyme  to  coiisidiY  tkenrf^ 
not  that  he  is  unwilling  uiion  tyuic  given  bim 
to  de«'luin*  his  judj^finent  tlienipon.  That  paper 
called  the  Fanatiok^  Newe  Covenant  or  Car- 
IfWVs  Vo\  enantfltein^-also  read  to  bim,  and  being 
inh'ro<(at  if  he  owiies  tbe  principles  tbcrpia 
j  coutuiiiitl,  inukes  answer  as  aforsaid.  Bcuy 
I  inten.^^al  if  at  his  |Mreai?hiug  at  Torwoodhcad 
hib  lecture  uaii  u)»on  the  31  '2ek.  S5,  S6»  and 
27,  V. :  eiinfes.s«Sk  it  was  so,  being  interogit 
wher  his  text  vi  as  to  his  sermon,  declairea  bs 
rciiiembeis  not.  Being  interogat  if  be  thinks 
tbe  kiliiiiif  the  archbishop  of  St.  Andrews,  was 


Capt.  Andrew,  forrester. 
>ViUlani  Bruce,  stabler. 
James  N 'Cubic,  uieiThant. 
IVilliain  Dunbar,  of  l*aithnuk. 
Captain  Andrew  Ca>sie. 
Alexander  Cruickshanks,  merchant. 
George  Weir,  brewer. 
Audrew  Juhnstoun,  stabler. 

The  Assize  lawfullie  swome,  no  objection  in 
the  contrair. 

His  Majesties  Advocat*  for  Proliation,  ad- 
duced the  paonaH's  Ezaminatinns  and  Decla- 
rations,  wherof  tlie  tenor  followes: 

EDiMirRCii,  the  f>ftcint  of  July,  1681.  In  pre- 
sence of  his'royall  highn<-s,  his  majesties 
high  couimissiu'ner,  and  ijurds  of  his  ma- 
jesties Privic  Councill. 

The  Examination   of  Mr.    Donald   CargiU, 

IVisouer. 

Mr.  Dunald  Car^iU  being  examined  and 
ibteroffat  if  he  ownes  tlnr  kind's  aufhorilie, 
and  Uie  king  as  his  laufull  priiice  answers 
as  the  magistrates  atithoritic  is  iiowe  esta- 
blishetl  by  the  act  of  |iailiaiiient,  aneut  su- 
premacy and  explauutorie  act,  he  denys  the 
same.  'Being  intA^nigat  if  he  o«i  ns  the  king  as 
bis  lawful  priuce,  I  or  no,  refu:i€8  to  ^iie  any 
other  an^Mcr  tlien  as  afonoiid.  Being  mtcrogat 
if  he  krept  a  c<)n\eutielc  at  Toreuood  iu  Cl*- 
tober  1(;80,  confesses  ho  preached  in  the  Tore- 
wood  in  the  fields,  bcinj^  interogat  if  he  e\- 
communicat  the  king  ther,  answ  ers,  that  ques- 
tion being  a  ipirstion  iiieirlic  anent  aiie  ei'cle- 
siasticall inatter,tlti*luireslha:  he eannot  ansuer 
it  Mor  the  eouueiin»eiiiir  acivill  judicatoie, 
ami  that  he  was  euuleut  pri\athe  to  give  asie 
account  of  all  the  reasons  of  all  liis  exciunmu- 
nications  that  he  ever  loailc  or  proiiiMK-iil; 
beiiig  presse<i  to  a  direct  answer  .1  ur  im.  refuses 
to  make  any  larder  ansuLf.  i^it  iiii;  iutei-o^at 
wilt  II  he  sawe  any  of  those  who  killed  the  aii'h- 
hiidi'ip,  or  knewe  any  tliin;^  of  the  iuleutlon  of 
dotinif  it  iKlbr  it  was  done,  der.iires  ho  ksiewe 
nuihiiig  of  the  intention  hefur  it  \^  lu  ttvuie  bein^ 
then  :it  Cilu»i«;owi\  j:iu1  ennfi  »;'«•.•»  I:--  I.in-iv  B- 1- 
four,  llenr^son,  and  Ku«sili,  Itn(  tliiulws  lie  nid 

"^  *'  In  parliament  there  \\:is  ::n  accusation 
furnished  ai^inst  the  kind's  :i<hr<-ate.  Inio, 
For  reilcctJni:^  hiivhly  on  tiie  jirirlianiert,  by 
snyiug'he  saw  sectiiiiuis  Boti)ui>i  luiil^e  lUces 
silting  as  uieml>ers  uf  parliameDi,  vlitrtas  he 
alledged,  he  s[Kjke  only  u|)on  a  sii[';iosition,  if 
the  huiTOWs  hud  libetiy  to  ohiise  wlii^m  tliey 
pWs!'  to  represent  them,  factions  ar;.!  dish  val 
pers\.Mis  mi>rht  prevail  to  ^ct  tliei:i«i.'!v!'V  vl  .t- 

ed. Bill  i  hopv!, ere  tluy  e:r.i'i««i,  ihi-y  ot- 

UovLtl  10  t«ike  the  ouths  of  "alhMly^.-at.on,  m  j.;e- 
umr\,  \i:.  4«lo,  ik-  «,is  aecustnl  \'tv  mi_\;.  x  at 
the  tiial  of  Mr.  Donuld  Can^iil,  on  \h\'  z.\  of 
Jrly  last,  thai  the  prruiiriin<^  \\n-  coiumnn  \itiy~ 
pic  to  read  thr  siTiplnre^  did  more  ill  tlisn  ^'ood : 
W'liicii  w'ds  a  iflu^}4lomtlu^  popish  Ciioi."  1 
KouutaiiihiUl's  DcoUions,  I'u. 


I  a  iimider,  declaires  that  be  cannot  give  bis 
,  si.iise  tlicitff,  but  duclairts  that  the  acriptare 
'.  Kn\  OS  the  I>ord  ^'iving  a  call  to  a  privat  man  ts 
I  kill  he  miirht  din*  it  lawfullie,  and  instances  ibt 
I  case  of  Piiinoas  and  Jack  Being  interogit 
ohithtr  he  thinks  tho  king  by  his  falling  ftow 
I  he  covenant  has  h)st  his  eivdl  right  as  kiDg, 
I  he  d«  ila:rc>  he  thinks  it  a  matter  ecclesiasticali, 
I  and  iannut  acswer  hut  that  he  is  not  obleiilgBd 

■  to  oli(  y  the  king'.H  irovernment  as  It  is  nowe  ai- 
I  bihlished,  by  thi>  act  of  siipremacie.  Being 
!  intei'it^at  wUcr  he  was  the  night  befiir,  and 
*  tfU'r  he  ua^  at  Uueiusferric,  declairea iic  docs 
'  not  now  c.  remember,  but  lieing  it  may 
'  olhtTs,  lie  ihiiiks  he  is  not  ohiei4gi9d  to 

■  liiiug  inti:rogat  uhen  he  was  in  Fyff,  Qonft 

■  he  Mas  ther  i.'pon  Sunday  was  a  twentia  daycf 
I  or  a  mouth  and  preacheil  in  Deran  common  in 
;  the  liekis.  Being  iuterrogat  if  any  of  the 
{  IJ en ry sous,  sons  to  lIeuryson,lennent  in  Kil- 

broehmunt,  was  present  at*that  meiting ;  con- 
fesses ihcr  Has  one  John  Henrysoiiiner, h«l 
who.^  son  he  is,  he  knowcs  not,'he  thinks  he 
was  a  man  nl>out  threliie  years.  Being  iMe- 
rn^ut  wbcru  lie*!was  in  8tii-un  shire,  or  Ciaig- 
inade,  dcclaiii:s  he  was  not  there  tfaeae  twdre 
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monedis,  deojs  he  was  id  Angus  these  three  cited  as  a  witncB  a^inst  Mr.  Donald  Car^U, 

or  four  years  past.  upon  tlie  abovewreitten  Confession,  emniittMl 

Sic  Subscrihitur,         D.  Cargill,  be  him  hefor  the  councill,  and  the  deponer 

Cn.  Maftland,  f .  P.  D.  havini;^  road  o?er  the  said  Confession,  as  Mr. 

Donald  Cargill  emmitted  the  same,  he  depoos 

EoiNBimGn,  the  19th  July  1681.    In  presence  it  is  wbollie  his  hand  wreitt,  and  that  it  was 

of  his  niyall  hiflmes  his  majesties  hiffh  emitted  by  him  at  die  councill  table,  and  tho 

commissioner,  and  lords  oF  privie  connctt.  haill  interrogators,  and  answers   therto    are 


.1^  Iii!L  te.  "J^'l?^t"i  *ii:f  r "*•  «  H«  ''»»>'  « «»«  •«••"  "«»«'  to  God. 
the  excommunication  ct  tbekioff,  and  doeinir  q-   o.  j;-— .;a#.—        u»^»  a«.».«»..«,^ 

of  it  under  the  name  of  Charles  "Stewart,  and       „.'^'^.^"*'^'*'?r»       H«OH  Sri  irwsoif. 
as  a  tyranne,  answers  if  tber  was  ane  escom-      .P"  Majesties  Adfocat  for  fmrder  probation^ 

manication,  he  could  not  answer  for  it,  but  be-  ^^uced   the  witnesses  etter  deponing,  wa. 
h€  ane  ecclesiastick  court ;  it  being  ane  eode-       •'«««  Hamilt<mn,m  HamUtouii,called  Nepes. 

siastickact.    Beinir  askedifioUiatcsoomua-  •S^  turtle  three  years,  niAried,  purged  and 

Dication,  he  named  his  maiestie  under    the  •^orne,  depons  he  saw  Mr.  Duoaid  Cargill 

name  of  Charles  Stewart,  and  as  a  ty  rane  ab-  m? eral  tymes  rydinff  in  armes  with  the  rebells 

atract  from  the  excoiumunicalion,  refuses  to  '^  Hamiltoun  and  Hamiltoun  Muir  on  a  gray 

answer.  Being  interogat,  it  he  ownes  the  prin-  H®"^.  5^«^«»  '*»?  ■*'I!^"«  ^  Dromcloge  and 

ciples  specifi^  in  the  paper  called  Cargill's  Co-  Mie  defetc  at  Bothwelbndge,  and  that  he  hade 

venant,   and    the  words  therin   nlated,  de-  sword  andiustolls,  and  farder  adds  thai  to  the 

rUireshebas  notyel  hade  suAicient  Urae  to  ^^  «^  *»»  knowledge,  the  said  Mr-  DonaM 

€»iwider therof,  and  cannot  answer.  Being  inte-  ^^s  at  the  croce  of  Hamiltoun.  at  a  procUma- 

rogat,  if  he  owoes  these  principkss  mentioned  tion  emmitted  by  the  rebells,  and  this  is  th« 

'  in  that  paper  c^ed  the  Dcchiralion  at  San-  truth,  as  he  shall  answer  to  God. 
quhar,  aiid  if  ho  sawe  it  befor  it  was  published,  Sw  Subicnbitur,        Jas.  HAMiLTOiai. 

to  the  first  will  not  answer ;  but  declairs  he        Gavin  Woo^^  son  to  John  Wood,  in  -Smid- 

did  not  see  that  DecUiration  bcfor  it  was  pub-  dicsyd,  aged  tv^unty  years  or  thereby,  unmar* 

iishcd.  The  sixt  article  oCthnt  paper  called  Car-  ried,  puiucd,  and  sworn,  de|>ons,  he  sawe  Mr. 

gill's  Covenant  being  read  to  hiui,  be  refuses  to  Donald  (Jargill  in  coinoany  with  the  rebells,ryd- 

make  answer.    Being  interogat  who  was  the  ing  on  Hamiltoun  Mtiir,  on  a  gray  horse,  in 


explanatorie  in  his  confession  is  to  be  under-  him,  depons,  ihis  was  a  week  before  the  rebells 

stood  thus,  that  the  act  expUiining  the  king's  detato  at  Bothwclbridge,  and  this  is  the  truth  as 

supreinacie,  gives  him  a  right  to  the  autlio-  he  shall  ausucr  to  God. 

ritie   of  Jesus   Christ,  and   that  siipremade  Sic  Suiucribiiurf    Gavin  Wood. 

pven  by  act  of  parhament  is  against  right.  ^j.  Majesties  Advocate  adduced  against  Mr, 

Mr  Donald  CargiH  tardcr  dccbu^,  that  those  j^^  j^^  j.^^  Confession  efter  spe^fit : 

that  rose  m  arras  at  Isothwelbridgc  were  not  re-  ^                                    '^ 

bells^  and  t""" 'bfy  »or  nuscii  by  opprcnion.  r„^,„,c„,  the  15  Ji.ly,  1681.  lapKsence  of 

Charlc,  3ta,ttand.  of  Haltoun,  lord  The-  ,^j,      '  „ highii«..'lu»  m^iestieJhigh  com- 

.aurer  Deput,  havinif  beard  a  Confe»op.  em-  „is««iier,  i^  lorJs  of  hi  tnajestii*  pri»y 

roitted  by  Mr.  Donald  CarguL,  pannall,  m  pre-  couucil                                   t          r     j 
acnce    of    the    privie   council,    wreitten    b^ 

llu;j;h  Steinson,  and  subscribed   by  the  saul  The  Exashnation  of  3Ir.  James  Boig, 

l^Ir.  Donald,  and  by  the  deponent  as  pre-  I*risoner. 

aident  of  councill,   depones  tnat   he  did  by        »•.  y d^.     .^  .„   i..«^  u«:«,   «,--u 

warrand  of  his  riyalinhighnes,  and  lords  iX  J^^J"^?^  ?^^lT-       ^     ^  r^V  ^ 

.  .         "  -I,         /u^  ^     I    .\^^    -111  chand  in  Edinburgh,  being  exammed,conles8es, 

pnvie  councill,  as  then  president  of  councill,  ^           ^      .^^      »          ^^.  ^;^^„  ^^l 

examine  the  said  Mr.  Donald  Cargill,  upon  ^^       ^^^^„^  ^y^^      i„»^i  f^  ^^.  u.Wthat 

the  interrogators  mentioned  m  the  said  con-  ^      '    eutfor  the  truths  of  God,  and  those 

fession,   and  depons,  that  the  answers  made  »       ^^   ^^^    y^  ^^   Bothwellbridge, 

nnlo  the  saids  mteirogators  wer  tnihe   and  »^  }^         ,^  ^^.  ^od.  and  were  teighting 

realhe  emmitted,  and  made  by  the  said  Mr.  ^  ^^  *^j^j      j„^^^  j^  y^^  ^^^^^  ^^ 

Donald  as  they  are  sett  down  in  the  said  paper  ^^^^^  j„  ^^^  ^^  ^^ 
above  mentioned, 
the  d^onent  t 
Hngh  Steinson, 

answer  to  God.            .                 m  «  ««  «binka  the  kilh'ng  of  the  ar^bishop  .rt*  St.  An- 

Sic  SubKrtbUur,     Charles  MAm-AND.  j,^^  ^^  ^  ^;^  decUires,  he  thinks  he  is 

HngASlstvifispii,  nnderclarktotliecqiuicili,  not  ts  aMwcr  for  the  actions  of  otfaermetf : 
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declaim  he  ownes  the  declaration  at  SaDquhar,  | 
and  has  Keen  it  in  print,  and  has  reail  it  oyer,  ! 
and  the  same  being  read  to  him,  he  ownes  it  in  j 
councUl,  in  all  the  heads  and  articles  thereof.  ' 
Beinjf  desyred  to  signe  it,  ho  declares,  he  c»idd 
not  doc  it,'Dccause  it  were  ane  ackuowleilgnient  j 
of  the  kini^^s  authoritie,  which  he  disownes,  { 
and  his  domt;  of  it  would  imply  a  contradiction. 
b'tc  Subscribiiur^    C  MArrijkNn.  1.  P.  D. 

Mr.  Jdiiifs  Bni^  having  heard  a  Confession, 
emniitted  be  him,  ujion  the  fVfteint  of  Jul^  | 
instant,  in  presence  of  the  hinls  of  nrivie 
oouncill,  read  to  hiiu,  he  coni'est,  judiciallio  in 
presence  of  the  commissioners  of  Justiciary 
and  assyjie,  that  he  hade  made  the  said  Confes- 
■ion,  anil  decl aires  that  he  yet  ownes  all  the  se- 
?erall  principles,  ex^iressioni;,  and  words,  men- 
tioned therem.  Whereupon  his  Majesties  Ad- 
trocatc  took  instrumentii,  and  repeite«l  his  Con- 
fession, made  in  presfoce  of  the  commissioners 
of  justiciary  and  assyse,  as  a  probation  of  the 
iodytment  raised  against  him. 

His  Majesties  Advocat  adduced  against  Mr. 
IValter  Hmitii,  the  Probation  under- wreitten. 

Edinburgu,  the  fyfVeint  of  July,   1681.     In 
presence  of  his  rovall  hisrhnes,  his  ma- 

Iesties  high  commissioner,  and  lords  of 
lis  majestie*s  prifie  counaill. 

The  Examination  of  3Ir.  Walter  Smitli, 

Prisoner. 

Mr.   Walter  Smith,  son  to  Walter  Smith, 
in   the    parish    of  Sl    Nincans,    in   Stirlin- 
abyrc,  being   interogat   ho  we    long  he    has 
bcm  a  frequenter  of  Mr.  Donald  Cargill,  his 
company,  and   lins  lu-ard  him  in   the  fields, 
declnires  he  has  heard  him  sevin  yeara  aj^roe, 
and  sevcrall  ty ines  within  these  twelve  nioneths, 
and  lieani  hiin  at  Dcvan  Mnir,  latlie  in  Fyff. 
Being  inten^gat  if  lie  Has  at  the  conventicle  at 
Torwoudhead,  in  October,  1680,  confesses  be 
Has  ther,  confesses,  he  heard  the  king  and  his 
royal  highnes  exconmnicat  ther.     Being  in- 
tevogat  it  he  was  at  Sanquhar,  whcr  that  de- 
clai-atiun  whs  emmitted,  at  the  croce  thereof, 
refuses  to  answer.  Being  interugat  if  he  thinks 
it  lawfull  to  r^'se  in  amies  a:;uinKl  the  king  or 
his  authoritie,  uixm  any  pretext.  dirlaircH,  he 
thinks  it  not  Ian  full  to  rvNC  uirainst  lai^fiiU  au- 
tliorilie.  Being  inivroi^at  it  lie  o%«  nes  the  king's 
authoritie,  and   that  his  autboritic  is  lawlull, 
declaircv  he  cannot  acknowledge  the  present 
authoritie,  the  king  is  nowe  invcsited  with,  and 
the  exeix'ise  thereof,  being  now  invested  with  a 
supremacie  over  the  church.     Being  interogat 
if  he  was  at  IMliwelbridge,  refuses  to  answer. 
Being  intcnigato  wheu  he  saw  James  Unssell, 
one  uf  those  was  at  the  kilhng  of  the  arch- 
bishop of  St.  Andrews,  decUires,  he  saw  him 
atiiif  Conventicle,  latlie  at  Oetan  Muir.  Con- 
fesses, that  about  a  twelve  moneth  since,  he 
sawe  Balfour  of  Kinloch,  in  Holland,  deirlares 
be  knowes  ilf^nryson,  wIh>  is  saiil  to  have  bein 
at  the  killing  of  the  arch-bishop  of  St.  Aiidrews, 


but  did  not  see  him  kitlie.    Being  ■ 
he  thinks  the  king's  falling  fron  the 
louses  him  from  his  obedieuce,  and  the  king 
loses  thereby  his  authority,  be  answers,  he 
thinks  he  is  obleidged  to  obey,  and  perioral  all 
the  dutys  in  that  covenant,'  eonfornie  to  the 
word  of  God,  and  the  king  is  only  to  befibeyel 
in  the  lenses  of  the  covenant.     Beinff  iotero- 
gat,  if  he  thinks  the  exoomuuuicatioo  of  the 
king  lawlull  or  not,  he  refusea  to  antwcr. 
Being  interogat  howe  he  liked  the  reanatf 
of  the  king*8  excommunication,  declaim,  be 
thinks  the  reason  was  just.    The  coppie  el* 
CargiU's  sermon  being  produced,  and  read  la 
bim,  which^  he  preached  at  Torewood,  ia  that 
part  thereof,  which  liears  these  worda  aa  bcuy 
one  of  the  reorans  of  the  king'a  exoonHBOBl' 
cation,  %iz.  "  Because  the  king  ia  itill  working 
for  the  commanding  of  armes,  to  deatroy  tbc 
Lord's  people  who  weie  standing  in  their  ova 
defence,  for  ther  priviledgee,  andrighfCa  agaiaal 
tyrranie,  oppression,  and  injuriea  of  bbob  aad 
tor  the  blood  he  has  alied  in  fiekia,  and  ea 
scaflbldsy  and  on  the  seat,  of  Che  people  of  Ged« 
upon  the  account  of  religion/*  he  owaea  the 
same  as  a  just  ground,  and  rcaaoa,  of  cseona- 
nication,  and  thinks  the  exeomunieatioB  aal 
the  reasons  thereof,  ought  not  to  W  judged 
by  this,   but  ane   ecc&iastical  jndieatorie. 
Being  interogat  if  he  thinks  the  killiBff  of  die 
arch  mshop  of  St.  Andrewa  was  a  ranraeTf  de- 
clines to  answer,  and  dedairea  he  ia  noloMei^* 
ed  to  judge  of  the  actions  of  other  men.  Being 
interogat  if  he  nwnea  the  king's  au^ritie,  nS 
the  couneill,  declaires  as  tjie  lung's  gorcnnMBl 
is  nowe  established,  he  does  not  owne  hit  an- 
thoritie  in  regard  of  the  supremaeie  he  la  in- 
vested within  ecclesiastic  thinga.    Being  in- 
'  terngat  if  he  thinks  the  king  is  inrested  wim  the 
I  power  of  making  judges,  or  calNng  of  parlia- 
ments, fl(  dares  he  cannot  owne  that  antaorit^ 
as  it  is  nowe  established,  or  if  he  aboiild.  be 
should  owne  the  taking  awar  of  hit  owne^ff. 
iSic  Subscribitur,    C.  MAiTLANn.  1.  P.  0. 

I  EoiNBURGH,  the  19  July  1691.  In  prgaenoe  of 
his  royal  highnes  and  lords  of  couneill: 

The  said  Mr.  Walter  Smithy  being  againe  eaB- 

ed  ami  interogat,  if  he  ownes  the  paper  calleA 

■  CargilPs  Covenant,  and  the  principlea  thcroa 

.  contained,  will  not  answer.    Being  interogat  if 

he  ownes  the  Declaration  at  Sanquhar,  and 

the  principles  therein  contained,  ana  the  laaie 

being  publictlie  read  to  htm,  he  ownca  the  SMd 

j  Declaration  in  all  the  particulars  therof,  cxoqit 

that  he  dtics  not  look  upon  those  petaona  to  w 

thefurniall  representatires  of  the  P^reiliiterian 

church,  as  they  call  themseWea,  and  as  to  that 

expression  wher  it  sayes,  that  the  king  ahnaM 

I  have  bein  denudit  many  Tears  agne,  lor  tlir 

,  reasons  therein  spedfit ;  ne  does  not  like  the 

;  word  denude,  but  sayes,  that  a  hat  die  kii^ 

hade  done  should  jiistifle  the  people's  reroltuig 

against  him,  and  exce|)t  aa  to  tnat  part,  as  to 

;  the  dedairing  of  ware,  says,  he  doea  not  know 

if  they  war  called  or  in  a  capacitia  to  draUire 


mo 

William  Co»lluU,  iwiiwti  in  BammRoun- 
DM,  contcMm  he  nu  Uken  bj  wme  of  Iha 
carle  afSlBr'tf  dmd,  with  two  ^UmI*  and  a  durk, 
tbouthiin.  BcingiDtengmtjil'tieibiBkaitWi*- 
ful  to  kill   ibi  king,   aoiiwen  tho  king    tw> 


deaerres  to  iye,  ind  dinwDei  hi*  ■utherhie 
upon  that  ■ccaant,  mmI  confcMe*  he  cuic  Mb- 
ser^bc  bat  vrill  not  •ubterjrbe  tbia  hii  decla* 


Sic  SuiieriU/of, 
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wan,  and  thloka  tlwt  th«by  they  intandit  only 
t»-jii«liSe  the  killing  oJ'  any  the  king'a  forcaa 
BUieroM'iMflefeiicc,  that  ahould  have  aaMoltMl 
tbnn,  teaat  otberwayea  it  migtK  have  beia  c*- 
teoned  murder.  Aa  Ut  Iheie  wnrdi,  wlier  it 
cala  At  king  ane  uaar]>er,  and  tyrraue,  he  de- 
didrea  ha  knowea  certaiolie  tha  king  ia  la 
tiaurper,  and  widiM  he  WEr  nolktinant.  Mr, 
WaUer  Stnilh  cniilraaca  he  ownetb  the  priolcd 

E«r,  called  the  Declaration  at  BaDqakar,  and 
yrea  the  word  denude,  inentioned  ia  hia 
f^onfoaiun  before  the  coiinoill,  may  Mand,  and 
dMlaiica  the  king  ia  ane  iMurper. 

CImriet  MaitUiiJ,  orHaltouo,  d^Mtna,  Thai 
Ibe  paper  containing  Mr.  Walter  !M«tk'a  de- 
cUntioo  bdiw  the  coaocill  upon  the  fjrlteiat, 
and  nynleiM  rfjulv  iuatanl,  ia  troth,  hia  lord- 
•bip  aa  tben  pceaiiteM  ol'  tin  cauncill,  harii^ 
fueatinned  Ub,  mpoD  the  InterogatMa  therein 
Boentiancd,  aad  the  aud  Mf .  WaFter  made  an- 
■wer  t«  the  noM  aa  ia  nienlioiwit  aod  oontaJB- 
«d  in  iba  aukc  paper,  and  ihia  is  the  trulh,  aa 
be  ihall  awwv  lo  God. 

SieSakcrMtur,        Cb.  Mutluio. 

HMgk  SitiuoK,  nndtr  clerk  to  the  cooncill, 
Acpona  Mafbmis  to  ray  lord  thnaurer  deput, 
M  to  Mr-  Bmhh'a  dedaratknii  befbr  the  councill 
dtc  diqraa  themn  ntentiuned,  that  the  samen  w 
truth,  and  waa  wreitten  by  the  deponent  at 
Oe  coundll  laHe,  and  this  ia  tlie  tnitb,  ai  he 
nail  aniwer  to  God.    Himb  Stevenion. 

Hia  JHaV) 
nniut  WJliai 
m,  adduced  tber 


IjmjTBtM/W. 

Balcaksei. 

R.  MAtTLlttD. 


Aieocale,    for   Probation 
ThotiBiin,  and  WiHlam  Coot- 
Confeasona  undet^ 


the  Committee  for  Pnblict  A 

rant  ia  PreiL,  in  Stiiliuhyre, 
It  BothwaHiridge,  bnl  haa  mM 
taken  the  bond,  wx  will  not  take  it.  Cniteaaea 
Jie  aMi«tcd  lo  the  tttkiog  ofvmit  priaonna  forth 
of  Airth  impritoned  by  Airtb,  being  interagat 
if  the  ijraeiiig  in  artnee  at  Botbwelbridge  waa 
■  rttbdliOD,arif  bao«nedthekiiu;'iiant1iorilie, 
or  it'  he  thinhi  the  killing  of  tke  Arcbbbfaup 
was  ■  mnrther,  refuaea  to  aniwer  tbeae  quek- 
tions,  aail  refuws  to  aigne  Ihia  bia  declaratiou. 
Bring  uked  if  he  tlnnk*  it  lawfiil  to  kill  ihe 
<ifficen  of  the  army,  he  ipeired  at  *  the  com- 
iBittie,  if  it  waa  lawfall  ftr  them  l»  kill  the 
Maple  of  God,  and  Uy  the  me  to  tho  other, 
being  Bskad  if  tn  safe  his  lyff  he  wonU  My 
God  aare  the  king,  f  anawen  he  will  not  hoy 
hia  lyff  at  ra  dear  a  rate. 

Sic  SbbterMtitr,         Ijnutiibow. 

BAtcuutEa.        R.  M*iTi.aMD. 

Elpbinston.      a.  Riiiia*y. 


*  '  Asked  of.'  See  in  Jaminan's  Etymo- 
logical Dietioaai;  the  articlei '  lo  ipare,  tpar, 

f  FonnbDiiban  vol.  1,  p.  318,  ofbw  •  Ded- 
*  Moa,'  soya,  nnder  date,  Ueoamba-  Mh  1684. 
VAt  Criminl  Cooit,  tea  of  Unw  «M  Wwi- 


Being  fanlar  interagat  if  be  Ihinka  the  p«i4 
aous  that  killed  the  arclibiahop  of  8i.  Andrawa, 
did  riglit  or  wrong  in  it,  declairea  he  think*  tb« 
persons  that  did  it,  had  the  glory  of  God  betbia 

Sk  SHbtcribiiitr,    Limutbcow,  I.  P,  Com. 

llie  saida  Wm.  Tbnmson  and  WiUias 
CoothiH  bdng  called  belbr  his  royall  highnes, 
bis  inaieatiei  high  conroisnoner,  and  lords  uf 
CDDadll,  do  adher  to  tber  tbrraer  ileclarationi, 
emitted  bcfor  the  commitlie,  and  farder  the 
said  William  Coothitl  saves,  that  nnt  only  ibe 
king  deserres  to  dye  for  Sreabinr  the  coTeiian^ 
and  pressing  others  todo  h,  biitbecauae  he  haa 
earned  take  the  Uood  of  many  upon  thatae- 
count,  and  both  retuM  to  signe,  albeit  iheycm- 
fesK  they  cao  wreitt. 

Sic  SubicribUur,     Ch.  Mahund,  I.  P.  D. 

Wdliam  Thomson  and  WiUiam  CoolhiU, 
priaapera,  adbcro  to  tlnr  fimner  cooteaaiona 
cmmUtedin  presence  of  the  eommitlia  of  coubp- 
cill,  aod  diaowBes  the  king's  iniyeatie  and  Ua 
autfaorilie. 

Efter  Icadinff  and  addncetng  of  the  whilk 
Probation,  theLordsordoinedthe  Asiyir  lo  in- 
cloce  and  rclume  ther  Verdict,  BiicTllie  satda 


ji  of  court  to  the  assyse  huosc,  \ 
rcMoned  and  Toted  npon  the  (loynis  Bnii  aru- 
dee  of  the  diltay  and  probalion  a«o*e  wrt'itteo,  . 
adduced  for  fenfleiag  therof,  and  being  iW^ 
with  well  and  ryplie  adwiserf,  they  re-enWfod 
spine  in  ceur^  and  rAamed  ther  VerdiM  in 
preaenee  of  the  aaids  h)rda,  whenf  the  Uor 
ibihiwea: 

Tfao  asayae  all  in  OM  voiea  W  (be  math  of 
Wdlian  Dnubat  ChaneeU«r,  finda  Mr.  DomM 
Cantill  and  William  Tbomioii  guilty  oF  being 
at  the  rebellion  at  Both wel- bridge,  and  of  thw 
Irrnsn^hlir  declining  <rt'  thi;  kind's  •"•^•-^i- 


country  fuiatics,  arv  paanelk d  for  adbecwf  ID 
the  late  prodainaiioa  a|^st  hia  muaa^isuid 
tor  duowui^  bia  anibority.  Six  ol'tbeia  wa(« 
so  wise  as  to  leaile;  Iheotbcr  fonrwcMsoiaad 
a*  to  deny  to  say,  *  God  save'  the  king :'  Ihnee 
woM  bare  donoit,  bat  by  the  peaiaaotaoeiety 
irf'ihe  fonrtfa  were  obdured ;  ao  alt  the  few 
were  aenteticed,  and  hanged  that  saaM  day  ■■ 
the  OaBotriae,  bstwua  4  and  5  o'<doek,  ia  tbo 
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■I  alio  linilii  Mt.  Jtmn  Bmg,  Mr.  Wnl»r  i 
■ml  Willhun  Cunlhiil,  Eiiillr  (if  the 
ig  nf  Ihe  IrpaMniiiblr  iirincinlM  niCDiioned 


Sniltl>,  anil  Willhun  Cunlhiil,  Eiiillr  (if  the 
(iwmiiirrnf  lheln>aMn)id>lr|inni:iniMnicnlioned 
n  Ihc  IrcMnnnlile  pajHT  ratlal  the  IK-rlanlinn 


•I  Kanqiibar,  and  of  dfclininfr  the  king'*  laa- 
jcstie*  aullioriiic. 

Sit  Suhcrib.      Wm.  DtHBili,  Chuiceir-.r. 

Erter  tippmiDS  iml  i«ai1in|,''(irthewbi1kTer- 
■lict  oriujN;,  the  luril!!  justice  rlcrk  anil  coiti- 
miuiunen  ot'jnsilriar)-  ilifiiiir  b<-  tlie  loauih  ol' 
Andrew  Cunuiifliamc,  (leiii|i>tt.r  *  uf  ruiirt, 
deccmiil  and  atljudeeil  liie  said  Mr.  Dnnald 
Canrill,  Air.  James  1loi(r,  Mr.  K' alter  Ninith, 
William  ThomHtD  and  Williuni  C<H>Lhill  lo  be 
taken  lo  the  nwrkel  crucc  of  Edinburgli,  to 
morruw  f  beint;  the  iwentie  icvinlh  invlant, 
betwist  two  and  four  o'clock  in  ihe  elternuon, 
and  tbrr  to  be  haa^^nl  on  a  ({ihbrt,  llli  they  be 
dend,  and  therefter  IJier  beads  t>>  be  Kveral 
from  Ihelr  bodiea,  taA  the  (aid  Mr.  Donald 
CaiyiN,  ^Ir.  Jamei  Uoig-,  and  Mr.  Walur 
Smiih'i  licndi  lo  be  allixi  on  the  Netherbowe, 
and  till:  hiarlsof  tht  aaids  Williim  Thoniwu 
and  William  Coulbill  to  baartiat  iiti  the  west 
IHtrt,  aiu)  thcr  names  memory  aud  Iiuudlii  x  to 
le  eatiocl,  and  iliii  arnica  to  be  riven  I'urtli 
and  delate  uui  of  tbt!  bookca  of  armea,  auK 
ibal  Ihcr  poaleritie  mav  never  havr  (ilacc  nor 
be  able  bei«ftcr  to  hrucli  or  iojsc  any  honoun, 
aflit.'ei,  ordicoities  wiiliiDlhiirealiiie,  intymc 
comem^,  anit  tn  bavt  lorfaiill,  aiiiiuittcd,  and 
lint  all  and  luodriclhetlaud*,  hereta^^,  tcne- 
mrols,  annual  rente,  offices,  titlcR,   iliguiliea, 


lacki,  McadinifK, 
uid  e«ar  whatsoi 


J  111  iliLin,  to 
our  toverai^o  lonl,  to'  remaine  pcriwluallie 
with  hiahii{hnes,inpropertip.  Which  waspra- 
Biiiuicnl  tor  doom,  and  nhcrnpon  hia  maji'kties 
•dTDcat  aakcd,  and  took  instruuKuts. 


"  This  IB  the  must  jojTuI  day  that  ever  I 


I  MC  both  my  inirreEl,  anil  his  truth,  and  tlie 
•iireneaaof  theonc,  and  Ihcprpuoutiieiiauf  the 
other.  It  is  near  thirty  years  since  he  made 
it  sure  *,  and  aince  that  lime,  (thoii^  thn-e 
baa  fallen  out  much  ain,  yet)  1  was  iierer  out 
of  an  assurance  of  mine  iuter«sl,  nor  lonjf  uut 
of  siffht  of  bis  presence.  He  has  daodiiil  me, 
aud  kept  me  lirely,  and  never  lell  me  behind ; 
ihouKh  1  was  on  lime*  turning  back.  U  !  he 
ba*  aliewnl  the  wonderful  precioiuncssorhis 
grace,  not  auly  in  the  finft  receiting  thevL-of, 
tnit  in  renewed  and  multiplied  panlaim!  I  have 
been  a  man  of  great  siiis,  but  he  has  been  a  Uod 


*  See  the  Case  of  lord  Loudon  and  others, 
A.  0.  Ibil4,  and  Mr.  Iluinu's  Commentaries  as 
there  cited. 

fScetheCaseof  IlackttuuD  of  Ralhilkt, 
p.  701,  of  thiavoluinc. 


of  jfreat  merciot.  Am)  wiw  thrnui^li  bii  mw- 
eies,  I  haTearonsrii-ncfasHminil  amlqiiM,  a* 
if  I  had  nrvn-  simini.  Il  is  hills'  «ne«i  I  rouM 
hate  ndviiitun'il  on  ttrniily,  ihmuuh  God'* 
mercy  and  Christ'*  meriN  ;  Imt  diejth  re- 
insinKt  MDicwbiit  liTriblr.,  and  that  now  i* 
lakni  away  ;  and  ikiw  deatli  in  nw  iiinretii  me, 
but  to  coal  myself  into  my  huibaiid'a  arras, 
and  In  lie  down  nilh  him.  .Ind,  Ituwrrerit  be 
»ilh  me  at  tlie  tail ;  lliaugh  I  shonlil  be 
Ktretleued  bv  GmI,  or  inlerriiiitnl  bv  men,  vcl 
all  is  surv,  and  shall  he  nrll.  I  liaVe  follonvd 
holiness,  1  have  laui,'hl  truth,  and  I  liarebcOT 
mont  in  ihc  main  things  ;  not  ihat  I  thmvbt 
the  things  coni-erninir  <>ur  times  little ;  Iml 
tball  thought  niHiTonld  dn  any  ihin^'' lo  pnr- 
posein  (idd'agrealBnil  puidic  niitlera,  till  they 
wcrerightin  thtir  rnnilititns.  AndUlhatall 
had  tikeii  this  niethiHl !  lor  then  tlien:  liail 
been  ti-wiT  apusiicies.  The  irligion  of  the 
land,  and  zest  tor  the  land's  cnga^nmentii.  are 


livrlintas  and  righUivsa,  where  people  lueeC 
wilh  pcrwculion.  and  want  heart  reuovslion 
MyxnullreinUeslo  think,  how  liUk  ofrr^- 
oeralioD  there  is  amoiigat  the  mintxlcrt  aud 

Ki^fvssora  nl'  Scotland.  O  tlie  mioiislcn  of 
inland,  how  kuvc  th«  betrayed  Christ's  in- 
terest, and  beguile  snub !  "  ibey  ha* c  oilt  on- 
icreil  in  ibrmtelve*,  aiwl  them  that  wore  ea- 
Irring  in  tlipy  hindered."  They  have  sold  (be 
things  of  Christ,  and  liberties  oThis  church,  for 
a  short  and  cursed  nuict  tit  Ihetnselvea,  «bicb 
i* now  near  an  end:  and  tliey  are  more  ob«, 
and  at  jKrace  with  God'*  enemies,  alter  they 
hsTp  done  all  their  mischietii,  nor  *  they  were 
at  finl,  ivheii  iliey  had  pulhand  lo  them.  And 
I  mtii'h  fear  that  though  tlierc  were  uot  one 
minister  on  all  the  eorlb,  he  will  make  no 
mure  use  of  them  ;  but  there  will  be  a  dreadful 
jadgment  upnn  thomacUcs,  and  a  long  curse 
upon  ilifir  )ioBterily. 

"  An  til  our  pmles«m,  my  cotmicl  lo  ihem  i* 
that  ihry  nuuld  see  well  to  IhiHr  own  regene- 
ration, lor  lheaiost|>arlof  Ibem  baslhat  yet  to 
do ;  and  yet  let  never  one  ibinb,  that  he  is  in 
the  right  exercise  ut'  Inie  rHigiiiti,  Ihut  has  uut 
a  seario  God'*  puMic  glory.  There  is  a  smell 
remiianl  in  Scotland,  lliat  i»y  soul  has  had 
ill  grraiCKt  conilorl  im  earth  Imni.  1  wiUi 
your  increase  in  holiness,  number,  love,  reli- 
gion, and  lighleoiisuess;  and  wail  you,  and 
ceane  la  mnlend  w  ith  these  men  that  are  gone 
fium  us,  for  there  is  nolhing  that  sliall  cunviucc 
tbein,  butjudgnient.  ttatisl'y  yourcoDSciencra, 
and  gofnninnii  for  the  nearer  you  are  lo  God, 
and  the  fuilher  from  all  others,  whether  stated 
enemies,  or  lukewarm  mtnuiters  and  profrsiOTv, 
it  shull  be  the  lielliT.  My  preaching  has  ucca  - 
sioiicd  (irneciiliun,  but  the  want  ul  it  will  (1 
fear)  occasion  worse.  However,  I  bava 
preached  ihalrutlis  of  Goil  la  othersi  as  il  ia 
wiittcn,  '■  I  bdirvnt  and  so  I  preached,"  and  I 
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hare  not  an  ill  (xinscienoe  in  preacliiofr  truth, 
whatever  has  followefl ;  aod  ttiis  day  I  am  to 
aeal  with  my  bkMxl  ail  the  truths  that  ever  I 
preached :  biid  wliat  is  controverted  of  that 
whidi  I  have  been  profesaincf,  shall  (ere  \ovi^) 
be  manilesicd  by  God*s  judgments  in  the  cou- 
scienoesof  men.  I  had  a  sweet  calmness  of 
spirit,  and  great  submission  as  to  my  taking,  the 
providence  of  God  was  so  eminent  in  it ;  and  1 
OQuld  not  but  think,  that  Go<l  judgetl  it  neces- 
smry  for  his  glory  to  bring  roe  to  such  an  end, 
seeing  he  loosed  me  from  such  a  work.  My 
toul  would  be  cxcecdin<i^1y  troubled  anent  the 
remnant,  were  it  not  that  I  think  the  time  will 
b«  sliort.  Wherefore  hold  fast,  for  this  is  the 
way  that  is  now  persecuted. 

*'  As  to  the  cause  of  my  suffering ;  the  main 
is  "  not  acknowledging  the  present  authority," 
ai  it  is  established  m  the  supremacy  and  ex- 
planatory act.  Tliis  is  the  magistracy  that  I 
nave  rejected,  that  was  invested  with  *Christ*s 
power.  And  seeing  that  power  taken  from 
Christ,  which  is  his  glory,  made  the  essential 
of  the  crown,  1  thought 'this  was  as  if  1  had 
seen  one  wearing  my  husband's  garments, 
after  be  had  killed  him.  And  seeing  it  is  nMide 
the  easential  of  the  crown,  tliere  is  no  distinc- 
tion we  can  make,  that  can  free  tlie  conscience 
of  the  acknowledger,  from  lieing  a  partaker  of 
ihia  sacrilegious  robbing  of  God,  and  is  bat  to 
cheat  oar  conacieuces,  to  acknowledge  the  civil 
power,  fur  it  is  not  civil  power  only  that  is 
made  of  the  essence  of  his  crown  ;  and  seeing 
they  are  so  express,  we  ought  to  be  plain,  for 
otherwise  it  is  to  deny  our  testimony,  and  con- 
sent to  his  robbery. 

**  [After  he  wascome  to  the  scaffold,  standing 
with  his  Lack  towards  the  ladder,  he  fixed  his 
eyes  upon  the  multitude,  and  desired  their  at- 
tention ;  and  afler  singing  a  part  of  the  cxviii. 
Psalm,  from  the  16th  verse  to  the  close,  he 
loujked  up  to  the  windows  on  both  sides  of  the 
scaffold  w  ith  a  smiling  countenance,  requesting 
the  people  to  compose  themselves,  and  hear  a 
few  wonls  that  he  had  to  say,  which]  (said  he) 
I  shall  direct  to  three  sfirts  of  folk,  and  shall 
endeavoar  to  be  brief.  First,  all  you  that  are 
going  on  in  persecuting  the  work  and  people 
of  God,  O  beware  for  the  Lord's  sake !  and  re- 
frain from  such  courses,  as  you  would  escape 
wrath  eternally,  which  will  be  a  torment  far 
beyond  what  we  are  to  entlure  bv  the  hands  of 
cruel  and  bloody  murderers.  [Upon  this  the 
drums  were  beaten,  at  which  he  smiling  said,] 
now  ye  sec  we  have  not  liberty  to  speu:,  or  at 
least  to  speak  what  we  would ;  but  uod  know- 
eth  our  hearts.  But,  O  ye  that  are  called  mi- 
nisters, and  professors  io  the  church  of  Scot- 
land, who  are  wearied  in  waiting  upon  the 
Lord,  and  are  turned  out  of  his  way,  and  run 
into  a  course  of  gross  defection  and  backsliding ! 
truly,  for  ally  part,  I  tremble  to  think,  what  will 
become  of  yon,  for  eitbei*  you  shall  be  punished 
with  sore  affliction,  I  mean,  in  your  con- 
sdenoss,  because  of  sin,  or  else  yoo  shall  be 
tormented  eternally  without  remedy,  which 
skAn  be  short]|',  if  msrcy  pravsotit  not,  which 


I  pray  God  may  be  the  mercy  of  all  these  te 
whom  he  has  thoughts  of  peace.  All  ye  that 
are  the  poor  renmant,  who  fear  sinning  more 
than  suffering,  and  are  bcg]gring  for  his  return- 
ing to  Scotland  to  wear  his  own  crown,  and 
reign  as  king  in  Zion,  in  spite  of  all  that  will 
oppose  him,  whether  devibt  or  men :  I  say  to 
you  that  are  thus  waiting,  wait  on,  ana  ye 
shall  not  be  disappointed ;  for  citlier  your  eyes 
shall  Kee  it,  or  else  ye  shall  die  in  the  faith  of 
it,  tliat  he  shall  return ;  and  "  if  you  saflfer 
with  him,  you  shall  also  reign  with  him,'* 
which  reign  will  be  glorious  and  eternal.  I 
come  now  to  tell  you  for  what  I  am  brought 
here  to  die,  and  to  give  you  an  account  of  my 
faith,  which  I  shall  do  as  io  the  sight  of  the 
living  God,  before  whom  I  am  shortly  to  stand. 
First,  I  dechire  I  am  a  Christian,  a  Pro- 
testant, a  Presbyterian  in  my  judj^ment,  and 
whatever  hath  l)ecn  said  of  me,  I  die  testifying 
against  Poper^',  Prelacy,  Erastinnism,  and  all 
manner  of  defection  from  the  truth  of  God,  and 
against  all  who  nuike  not  the  scriptures,  which 
are  the  word  of  God,  their  rule,  that  so  they 
may  commend  Christ  and  his  way  to  strangers 
by  a  holy  and  gospel  conversation.  The  cause 
for  which  I  am  sentenced  to  die  here  this  day, 
is  my  disowning  of  authority  in  the  unbwuil 
exercise  thereof,  when  they  instead  of  ruling 
for  God,  are  fighting  against  him,  and  en- 
croaching upon  hs  prerogatives,  by  tbst  woefhl 
supremacy  u  hich  my  soul  abhors,  and  which 
I  have  testified  against  since  1  waa  apprehend- 
ed ;  and  now  again,  1  tlisown  all  supremacy 
over  the  consciences  ef  men,  and  Hbcrties  of 
Cbrist's church.  [Whereupon  the  drums  were 
again  beaten,  and  he  kept  silence  a  little,  and 
then  said,]  W  this  subject  I  shall  say  no  more. 
Only  1  tbink  the  lord's  quarrel  against  this 
land  is,  because  there  lias  not  been  so  much 
heart  religion  and  soul  exercise  among  cither 
ministers  or  professors,  as  there  seemed  to  be, 
when  the  land  owned  Christ  and  his  truths ;  1 
wish  there  were  more  true  conversion,  and 
then  there  would  not  be  so  much  back-sliding, 
and  for  fear  of  suffering,  living  at  ease,  when 
there  are  so  few  to  contend  for  Christ  and  his 
cause. 

"  Now,  for  my  own  case,  1  bless  tlie  Lord, 
that  for  all  that  hath  been  said  of  me,  my  con- 
science doth  not  condemn  me;  I  do  not  say,  I 
am  free  of  sin,  but  I  am  at  peace  with  God 
through  a  slain  Mediator ;  and  1  believe  that 
there  is  no  salvation,  but  only  in  Christ :  and  I 
abhor  that  superstitious  way  of  worshipping  of 
angels,  and  saints,  contrary  unto  the  word  of 
God  ;  as  also  I  abhor  the  loaning  to  self  righ- 
teousness, and  Popish  penances.  1  bless  the 
Lord,  that  these  tlurty  years,  and  more,  I  have 
been  at  peace  with  Go^  and  was  never  shaken 
loose  of  it ;  and  now  1  am  as  sure  of  my  interest 
in  Christ,  and  peace  with  God,  as  all  within  this 
Bible,  and  the  spirit  of  God  can  make  me ;  and 
I  am  no  more  terriBed  at  death,  nor  afraid  of 
hell,  because  of  sin,  than,  if  1  had  never  had  sin ; 
for  all  my  sins  arefi-eely  pardoned,  and  washen 
thoroughly  away,  through  thsprscious  blood 
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and  interrff^ion  of  Jefus  Christ ;  and  I  am  fnlly 
pprsMaMcd,  t!)at  this  i*t  \m  way  t'nr  which  1 
suflTer,  nnd  that  he  will  rptnni  «r|oriun!ily  to 
Sootfaind,  but  it  will  be  tiirilyint;  to  ntony ; 
therefore  I  ciitrent  you,  hu  not  diacouraircd  at 
the  \»:iy  of  Cl!rist,  ami  the  cnnse  for  wnidi  ] 
am  to  lay  down  my  life,  and  step  into  cteroitj, 
where  my  soul  shall  be  sir  full  or  him,  as  it  can 
desire  to*lic.  And  now  thiK  is  the  sweetest  and 
tiMMt  fflorious  day  that  ever  my  eyes  did  see. 
Now  I  entreat  you,  study  to  know  and  beliere 

£e  scrintureSi  which  are  the  truths  of  God, 
ese  I  nave  preached,  and  do  firmly  boliere 
them.  O !  prepare  for  judpnrnts,  for  they 
shall  be  sore  and  sudden.  £ncmies  are  now 
enraged  against  the  way  and  people  of  God, 
but  ere  long  they  shall  be  enraged  one  against 
another,  to  their  own  confusion.  [At  this  the 
druais  were  bratcn  a  third  time.  And  then 
being  taken  to  the  north  side  of  the  Si-aflTolil,  he 
itood  a  little  during  the  space  that  one  of  the 
rest  was  sin^ng.  And  tncn  being  carried  to 
the  south-sitle  of  the  scaffold,  he  prayeil. 
Thence  he  was  bn»ugbt  to  the  cast- side  of  the 
scaffold,  and  then  he  said,]  1  entreat  you  pre- 
pare you  presently  for  a  stroke,  for  Goil  will 
not  sit  with  all  the  wrongs  done  to  him,  but 
will  suddenly  come  and  make  inquisition  for 
the  blood  tiiat  has  been  shed  in  Scotland. 
[Ttien  he  was  comniandeil  to  go  up  the  ladder, 
and  as  he  set  his  foot  on  t\w  ladder,  he  said,] 
The  Lord  knows  I  go  up  this  ladder,  with  leu 
fear  and  perturiiation  of  mind,  than  ever  I  en- 
tered the  pulpit  to  preach.  [|And  when  he  was 
up,  he  set  himself  down,  and  said,]  Now  I  am 
near  to  the  Abetting  of  my  crown,  which  shall 
be  sure,  for  I  bless  the  Lonl,  and  desire  all  of 
you  to  bless  him,  that  he  hath  brought  mc  here, 
and  makes  me  triumph  over  devils,  and  men, 
and  siu;  they  shall  wound  mc  no  more.  1 
Ibrgire  all  men  the  wrongs  they  have  done  to 
me,  and  pray  the  Lord  may  forgive  all  tlie 
wrongs  that  any  of  the  elect  has  done  against 
him.  I  prav,  that  sufferers  may  be  kept  fix>m 
sin,  and  hcliied  to  know  their  ioluty.  [Then, 
having  praved  a  little  within  himself,  he  lifled 
up  the  naptin,  and  said,]  Farewell  all  relations 
and  friends  in  Christ ;  tarewel  acf|uaintances, 
and  all  earthly  enjoyments ;  farewell  rending 
and  preaching,  praying  and  believing,  wan- 
derings, reproaches  and  sufferings.  Welcome, 
Father,  Son,  and  Holy  Ghost,  into  thy  hands  1 
commit  my  spirit." 

Then  he  prayed  a  little,  and  the  executioner 
turned  him  over  pnying. 


The  dying  Testimony  a^td  Last  Words  of  Mr. 
Walter  Smitu,  KruDcrr  or  Theology, 

WHO    SUFFERED    AT    THE  Cr06S    OF  £oiN- 

BVEOH,  July  S7,  1681. 

*'  Dear  Friends  and  Acquaintances, 
**  As  1  desire  while  in  the  body,  to  sympa- 
thize somewhat  with  you,  in  lamenting  your 
various  cases,  and  the  case  of  the  church, 
whereof  ye  are  the  sons  and  daughters ;  so  1 
must  lay  tbii  request  upon  you,  and  leave  it 


with  yoD,  that  yv  take  some  of  your  time,  and 
set  it  apart -particularly,  to  solace  Vour  soals,  itt 
blessing  and  mairnifying  your  (jod,  and  ny 
God,  tor  the  lot  he  hath  decreed  and  choKcn 
out  for  poor  unworthy  me,  from  etemitj  in 
time,  anil  to  eternity,  in  the  immediate  enioy- 
roent  of  Father,  Hon  and  Holy  Ghost,  one  God, 
incomprehensible  and  unchangeable  in  his  be* 
ing,  wisdom,  power,  holiness,  justice,  goodncaa 
anil  truth ;  and  that,  because  he  hath  made  me 
a  man,  and  a  Christian  ;  and  m>w  I  set  to  my 
seal  to  all  his  truths,  rereak*!]  in  his  word,  anid 
pan  icularly  these.    First,  That  he  is  one  God, 
Father,  Son,  and  Holy  Ghost ;  bat  alas !  who 
can  think  of  him  ?  who  cim  liear  of  him,  or 
write  of  him  aright  ?  O  ?  he  is  God !  he  is  God  ! 
Sdiv,  That  he  made  man  perfect ;  and  though 
we*have  destroYed  and  incapacitate  oiirselres  to 
do  any  thing  that  is  ri<Tht,  while  ont  of  Christ, 
vet  we  are  under  the  obligation  of  the  whole 
law,  which  the  jierfect  rule  of  righteousncasL 
3dly,  That  my  Lonl  (yea,  tlirough  free  grace, 
I  can  say,  my  Lord  Jesus  Chri&l)  came  to  the 
irorid,  to  save  sinners.     And  though  I  caunoC 
say  that  I  have  been  the  greatest  of  sinneiv^ 
yet  I  can  say,  that  he  bath  covered,  pardoned, 
prcYcnted,  and  hid  from  the -world,  sins  in-ae 
that  have  been  heinous  by  many  ufgrava* 
tions.    4lbly,   That  except  a  man  be  bora 
again,  he  cannot  enter  into  the  kingdom  ef 
Heaven ;   my  friends,  this  is  the  new  hnrth, 
this  is  the  regeneration  that  I  am  Bpeakmg 
of,  to  which  the  great  iiart  even  of  pvofea- 
sors  (I  fear)  will  be  fount]  Mrangevs.    Mhly,  I 
set  to  my  seal  to  the  truth  of  that  precioiis  pro- 
mise, Josh,  i.  5,  iSec.  reiteated  lleb.  xiii.  3.  For 
he  hath  said,   '*  I  will  never  leave  thee,  nor 
forsake  thee,"  together  with  all  the  other  pro- 
mises to  that  purpoKc ;  ami  I  am  sure,  he  hath 
carried  me  tnrmigli  divers  conditions  of  life, 
many  various  and  singular   difficulties    and 
damping  discouragements :  but  oun'ttiag  these 
things  whereof  the  |imfanc  persecutors  may 
as  much  boast  as  to  the  outward  as  any,  he 
hath  leil  me  through  the  several  steps  of  aoul- 
exeicise,  and  the  (tangs  of  tlie  new  birth,  intft 
himself*     This,  this,  my  friends,  is  the  cogni- 
zance and  distiuo^iishiiig  eharaq|er  of  a  saint 
indeed :  and  by  this,  and  ihis  only,  *'  We  pass 
from  death  to  life.'* 

"  And  as  I  adhere  to  the  Confesson  of  Faith 
and  work  of  reformatiou  as  1  shall  afterwards 
apeak  to ;  so  particulariy,  I  set  to  ray  seal  to 
tnese  truths  in  the  xvli.  chapter  thereof,  ancnt 
the  assurance  of  grace  and  salvation.  Alas! 
the  ignorance  of  this  e^eneration  is  great :  My 
dear  friends,  I  leave  this  as  my  last  advice  to 
you,  make  use  of  that  book  whieh  ciiiitaiiis  tlie 
Confession  of  Faith,  Catet^hisms,  Sum  ofSaving 
Knowledge,  Practical  Use  of  Saving  Know- 
lodffc,  Directory  for  Worship,  the  Causes  of 
God*s  Wrath,  -!kc.  And  let  none  think  this  woiIe 
below  tliem ;  for  the  spiritual  enlightPiiing  of  the 
mind,  which  refjuires  the  literal  with  it,  is  tlie 
fint  work  of  this  spirit,  after  we  first  begin  to 
come  to  ouFKlves,  or  rather  to  what  we  wert 
in  innoccncy,  and  onght  to  he  by  grace.    B«l 
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ai  to  this,  f  do  confifieoUy  rder  jou  to  the 
Sbephcnl's  Sound  Bolie? er,  which  id  my  poor 
appn^hen^OD  ib  the  ■otindest  and  surest  ye  can 
meet  with.  And  6tbly,  I  set  to  my  seal  to  the 
Covenant  of  Grace,  particularly  that  clause  of 
it,  Isa.  lix.  SI.  **  As  for  me  this  is  my  cove- 
naot  with  them,  sailh  the  Lord,  my  spirit  that 
is  upon  thee,'!  &c.  And  here  I  leave  my  tes- 
limoDy  against  all  Atheists  speculatiTC  (ii  there 
be  any  such)  and  practical,  and  all  mockers  of 
sodtiaess,  all  formalists  and  hypocrites,  qna- 
Eers  and  enthusiasts,  who  either  pretend  to  the 
Spfrity  neglecting  the  word,  or  lean  upon  the 
wcwd  neglecting  the  teaching  of  the  Spirit ;  and 
what  shall  1  more  say  ;  but  liy  what  of  truth  I 
have  in  experience  seen,  I  am  bold  to  belie? e 
what  I  have  not  seen ;  his  tesdnionjr  is  a  ground 
•offlcienty  and  there  cnn  be  no  deceit  nn£r  IL 

"  And  now  I  am  to  die  a  martyr;  and  I  am 
as  fiiUy  persuaded  of  my  interest  m  Christ,  and 
that  be  hath  cmmlenanced  one  in  that,  for 
which  I  am  to  lay  down  my  life,  as  I  am  of 
my  being.  And  let  the  worhl  and  biassed  pro- 
feMort  say  their  pleasures,  I  am  here  in  no  de- 
luaien ;  I  nave  the  free  and  full  exercise  of  rea- 
•on  and  judgment ;  I  am  free  of  passion  and 
jprqiidioe,  and,  (excepting  that  I  am  yet  iu  the 
DodV)  I  am  free  ol  Satan's  fire  and  fury ;  I  hare 
no  mttefncas  nor  nuUice  at  any  living ;  so  that 
what  I  am  owning  and  dying  tor,  I  am  solidly 
and  flimly  persuaded  to  be  truth  and  duty,  ac- 
oording  to  mjF  mean  capacity.  And  this  is  the 
main  point  this  day  in  contruversy,  upon  which 
I  was  peremptorily  questioned,  and  desired  po- 
■ti?dy  to  answer,  yea,  or  nay,  under  the 
throalning  of  the  boots,  viz.  W  nether  1  own- 
ad  the  kiuf^s  authority  as  presently  established 
and  exeroisrdP  which  1  did  positively  disown, 
and  denied  allegiance  to  him,  as  be  is  invested 
with  that  sunrcmacy  proper  to  Christ  Jesus 
only.  And  who  knoweth  not  that  at  first  he 
was  constitute  and  crowned  a  covenanted  king, 
and  the  subjects  sworn  in  allegiance  to  bim,  as 
aucdi,  by  the  Solemn  League  and  Covenant  ? 
This  was  the  authority  wherewith  he  was 
doathed;  and  the  exercise  of  it  was  to  be  for 
CkMi,  religion,  and  the  good  of  the  subjects ; 
and  is  not  all  this,  as  to  God,  and  his  people, 
overturned  and  perverted  P  But  2dly,  The 
whole  of  this  pleaded  for  authority  at  present, 
is  established  on  the  ruins  of  the  bud's  engage- 
ments to  Ood,  and  to  one  another :  But  I  say 
no  more  as  to  this.  Consider  things  seriously, 
and  ponder  them  deeply  ;  zeal  fi>r  God  is  much 
gone:  look  to  it,  and  labour  to  recover  it :  your 
peace  shall  he  in  it ;  as  to  duty  ;  tlniugli  Christ's 
righteousnesi  (1  see)  \h  the  only  sure  founda- 
tion. 

**  I  leave  my  testimony  agaimrt  malignancy, 
ungodliness,  and  profanity,  and  whatsoever  is 
controiv  tu  sound  doctrine,  professed  and 
owned  by  the  reformed  Anti-Erastian  presby- 
terian  pirty  in  Scotland,  whereof  1  die  a  mem- 
ber and  professor,  being  fuUy  satisfied  and 
content  with  my  lot.  And  as  to  my  appre- 
hending, we  were  singularly  delivered  by  Fro- 
videoMce  into  the  adrei-iiahes  hand,  and  (for 


what  I  could  learn)  were  betrayed  by  none,  nor 
were  any  accessary  to  our  taking,  more  than 
we  were  ourselves,  and  particuUriy  let  none 
blame  the  lady  St.  Johnskirk  in  this.  I  have 
no  time  to  give  vou  an  account  of  the  Lord*f 
kindness  and  tenderness  to  us,  in  restrainintf  ih« 
adversaries  fury ;  for  they  b^an  verv  brisk,  by 
making  us  ly  all  night  bound,  and  expressly 
refused  to  sofier  us  to  worship  God,  of  pray 
with  one  another,  untiil  we  came  to  Llnlith* 
gow.  But  the  Lord  hastenetli  to  come,  be« 
ware  of  going  back,  wait  for  him,  be  not  au- 
xioos  awut  what  shall  become  of  you,  or  t 
remnant ;  he  is  ooucemed,  his  intercession  is 
sufficient,  get  him  set  up,  and  kept  up  in  hit 
own  room  in  your  souls,  and  other  things  wUI 
be  the  more  easily  kept  in  theirs.  Be  tender  of' 
all  who  have  the  root  of  the  matter,  but  beware 
of  compliance  with  any,  whether  ministers  or 

! professors,  or  adversaries.  As  to  my  judgment 
msignificant  as  it  is)  1  am  necessitate  to  refer 
you  to  the  draught  of  a  paper,  which  I  drew  ai 
the  desire  of  some  societies  in  Clydesdale,  in- 
tituled. Some  steps  of  defection,  &c,  Bewara 
of  a  spirit  of  bitterness,  pereroptoriuess,  and  ig« 
norant  aeal,  which  hath  been  the  ruin  of  some^ 
and  will  be  the  ruin  of  more,  if  mercy  prevent 
not.  I  was  withdrawn  from  by  some,  as  hav- 
iog  given  oflence  to  them  by  mv  protesting 
against  their  way  in  a  particular)  wherein  I  am 
sure  as  to  the  manner  they  were  wrong ;  and 
though  they  had  been  right,  it  was  not  a  ground 
to  have  made  such  a  separation  from  me,  much 
less  from  these  who  join^  with  me  ?  And  if 
any  division  be  hmger  kept  up  upon  that  ao- 
count,  they  will  find  it  a  great  iniquity,  if 
rightly  considered.  I  can  get  no  more  written^ 
nor  see  I  great  need  lor  it,  for  the  testimony  of 
martyrs  is  not  your  rule.  Farewell. 
From  the  Tolbooth  of  Edinburgh,  July  87,1681. 
Sic  Sufacribitury       Walter  Smitu." 

Being  come  to  the  scaflbid,  he  accosted  the 
multitude  to  this  purpose.  *^  All  ye  beholders 
who  are  come  here  upon  vaHous  deugus,  I 
entreat  you,  be  not  mistaken  anent  the  cause 
of  our  suffering  this  day  ;  for  however  ye 
may  be  misinformed,  yet  it  is  of  verity,  that  we 
are  brought  here  upon  the  matters  of  our  God  ; 
because  we  testified  against  the  supremacy, 
and  would  not  consent  to  the  setting  of  Christ** 
crown  upon  the  head  of  him,  who  had  by  usur- 
pation aspired  thereto,  contrary  to  his  former 
engagements."  Upon  this  tbey  caused  beat  the 
drums,  which  obliged  him  n  little  to  silence; 
but  beckoning  with Tiiv  hand,  he  said,  '*  1  shall 
only  say  something  to  three  particulars:  and 
first,  anent  that  which  some  are  apt  to  believe, 
that  we  arc  against  authority  ;  but  we  detest 
that,  and  say,  that  we  own  all  the  lawful!  ex- 
ercise of  authority;  and  we  hope  there  are 
none,  that  are  Christians,  will  allow  us  to  own 
the  unlawful  exercise,  or  rather  tyranny  of  au- 
thori^."  At  this  the  drums  were  again  beat, 
and  so  he  anag  a  part  of  the  ciii.  Psalm  from  the 
beginning,  and  prayed ;  which  done  he  tunicd 
liis  face  to  thacroM,  and  said/- 1  hlemtheLonif 

3X 
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I  am  not  surprisctl,  neither  terrified  with  thix 
death,  nr  the  manner  of  it.     I  c-nnt'eKS,  the 
thnmrhts  of  death  hare  bei>n  Nometiincs  very 
tifirible  to  me,  wlien  I  haw  heeii  reBerting  ii|Kin 
my  mis  spending  of  preeiAtis  time,  yea,  souie- 
timeR  die  ittreiigth  ol  tem|ilation  and  my  own 
Weakness,  have  made  me  herein  to  ra7.e  the 
terv  foiinilation  of  my  interest ;  but  my  God 
bniklii  faster,  than  hefierniiti  the  deril  and  my 
false  heart  to  cast  down.     1  have  had  some 
clouds  even  since  I  came  to}frison,  but  blessed 
be  God,  these  are  all  removed ;  for  my  God 
bath  said  to  my  soni,  '*  be  of  jjfood  cheer,  tliv 
iins  are  for|rifen  thee  ;"  and  tin*  faith  of  this 
makes  me  not  to  fear  ^m  death  ;  though  it 
be  calleil  the  king  of  terrors,  yet  it  is  not  so  to 
me :  for  tliis,  that  you  think  a  cruel  and  sud- 
den death,  is  but  an  inlet  to  life,  which  shall  Iw 
feternal.     Let  none  be  offended  at  Christ  and 
bis  way,  because  of  sufferinff ;  for  1  can  per- 
made  you,  there  is  more  of  Christ *s  help,  and 
Mpportinir  grace,  and  strenpfth  in  a  sunering 
lot,  than  all  that  1  ever  heanlof  by  the  hearing 
of  the  ear;  but  now  I  am  uiade'to  tind  it  in 
my  own  exfierience,  and  1  can  say,  **  he  is  lU- 
togethcr  kn  uly . " 

"  But  a  second  thing  that  I   promised  tn 
apeak  to  is,  that  1  detest  and  abhor  all  Popery, 
Prelacy,   Erastianism,  and  all  other  steps  of 
defection  from  the  truths  of  God,  and  tum- 
faig  aside  to  the  right  and  left  hand.    Also  I 
testify  against  all  errors,  as  Uuakerism,  Armi- 
Bianism,  5ce.  and  all  thai  is  contrary  to  sound 
doctrine,  who  walk  not  according  to  the  scrip- 
tures, and  make  not  the  word  and  spirit  of  (jod 
their  role  to  walk  by.     1  have  lived,  and  now 
am  ready  to  die,  a  Christian,  a  Protestant,  and 
a  Presbyterian  in  my  judgment ;  thcrtfore  let 
none  hereafter  say,  thai  we  walk  not  by  the 
scriptures ;  for  once  Britain  and  Irelantf,  nnd 
especially  Scotland,  %iere  det'ply  sworn  to  main- 
tam,  what  now  they  dison  ii ;  tlu?i-f:fui-e  b**wnre 
of  standing  in  the  way  of  othfM^i,  seeing  yc  i>ill 
not  go  in  yourselved.     Silly,  I  exhort  all  you 
that  are  the  poor  remnant,  to  be  M'lious  in  get- 
ting your  interest  cleaml,  you  that  are  in  the 
the  dark  with  your  oas<-,  take  nut  flushes  for 
conversion;  study  a  holy  conrersntion ;  bo  at 
more  pains  tn  know  tW  scriptures,  n'ld  belio\e 
them,  be  serious  in  prayer,  blight  not  time, 
take  Christ  in  his  own  Urinsi.  nn:l  msolve  to 
meet  with  trials,  and  that  8hurti\  ;  slight  not 
known  duties,  commit  not  known  ^ins.  ulut- 
ever  suffering  ye  may  meet  \iitb,  for  \our 
oleaving  to  duty,    Lippen  to  God  nnd  you  will 
not  be  disappointed,  construct  well  ol  niiu  un- 
der iail  dis|N*nsatioiis ;  weary  not  of  sufli^ring ; 
lie  not  at  ease  in  a  day  of  Jucfib's  trouble.     1 
have  one  word  more  to  speak,  to  all  that  ai« 
goiitg  on  in  {lersecuting  the  way,  and  iricnds 
of  Christ,  and  that  is  the  very  words  of  our 
Lord  Kedcemcr,  "  whatever  yo  do  to  one  of 
thetfc  little  ones,  ye  do  it  unto  me."     1  pray 
the  Lord,  that  he*  may  open  the  eyes  of  all  the 
elect,  who  are  yet  strangers  to  regeneration; 
and  also  convince  such  of  them  as  are  fallen 
iVom  their  fine  love.    Now»  my  friendst  1  have 


this  to  say  in  my  own  vindii*iliai,  that  (boir- 
ever  I  have  been  branded  by  same,  and  mia- 
construed  by  others,  yet)  I  can  say  in  the  sight 
of  the  Lnn),  before  wliom  I  am  now  to  nppea^ 
that  1  am  free  of  any  public  scandal ;  1  ny,  I 
am  free  of  drunkenness,  T  am  free  of  wiiore- 
d<im,  thefts,  or  munler;  therefore  let  none  any , 
that  we  are  mnrdercrs,  or  would  kSI  any,  hut 
in  self  di'ience,  and  in  defence  of  the  gnapel.  I 
truly  forgive  all  men  tlie  wron^p  they  hnrodone 
to  niie,  as  I  desire  to  be  forgiven  of  the  Lard; 
but  as  fur  the  wrongs  done  to  a  holy  God,  1 
leave  these  to  him,  who  is  the  avenger  of  btood, 
let  liim  do  to  them  as  he  may  be  gloriiled. 
Now  1  say  no  inon%  but  pm*  that  all  who  are  ' 
in  his  way,  may  be  kept  from  ainning  under 
suffering,  and  that  every  one  may  prepare 
for  a  storm,  which  1  do  verily  belieir«  ia  net 
far  off. 

*'  Then  stooping  down;  he  eahitad  eomt 
friends,  ami  said,  farewell  all  rdatiOBs  and 
acquaintances,  larewHI  all  ye  that  are  lovcn  of 
Christ  and  his  riglilcous  cause.  And  bceken- 
iag  to  the  multitude,  he  said  farewell  alao.  And 
so  he  went  up  the  ladder  whh  the  grenfeeat  dis- 
coveries of  alacrity,  ami  magnanimity,  and 
seating  himself  upon  it,  he  said,  Nov  thin  death 
of  mine  I  fear  not ;  for  my  sins  are  fteely  ^r^ 
doncd ,  yea,  and  1  shall  sin  no  more,  for  f  am 
made  througli  my  God,  to  look  hell,  wrath, 
and  devils,  and  aiu  eternally  out  of  oouuenanee. 
Therefore,  farewell  all  'created  enjoynents. 
pleasures  and  deli*^ts ;  farcwdl  aimung  an| 
suffering ;  farewell  prayin]^  and  believing,  and 
,  welcome  heaven  ami  siugmsr.  Wdoonee  joy 
in  the  Ifniy  Ghost.  Welcome,  Father,  fjon. 
and  Holy  Ghost ;  into  thy  handa  I  eonunit  my 
;  spirit." 

When  the  rxeculioncr  was  abont  to  untie 

his  cra^  at,  he  thrust  him  away,  and  untied  K 

I  himself,  ami  calling*  for  his  brother,  threw  it 

•  down,  saying,  This  is  the  last  token  yon  will  cet 

,  from  uie :  after  the  napkin  was  drawn  over  hit 

I  fatre,  he  unro\cTcd  it  again,  and  said,  I  havt 

one  wniil  niori'  to  ssy,  and  that  Ls,  to  all  that 

'  have  any  loiv  to  Ci'^d,  and  his  righteous  cause, 

that  they  will  set  time  apiirt,  and  sing  a  song 

'  of  praise  to  the  liord,  for  what  he  b.is  done  to 

:  my  soul,  und  my  snul  says,  to  hint  be  praise; 

.  then  hntintr  dmvn  the  napkin,  he  pmyed  a 

little  viilhiu  himself,  and  the  executioner  doing 

his  otiice,  threw  him  over. 


Till:  Lahi  Tesiimonv  of   Mh.  Jamm  fioio, 

StlULM  ul  TllKOLUi.'V,  WHO  SUFFEBSD 
A I  THE  CR'I^S  of  UuLNBL-aCH,  Ju|.V  27, 
1G81,     V«HllIk.>      1:1     A     LCITEB     TO     UiS 

Brother. 


"  Dear  Hnithcr ; 
'*  I  have  not  now  time  to  write  that  which  I 
would,  but  to  satisfy  \uur  desire,  and  the  de- 
sire of  others  who  are  concerned  in  the  came 
and  work  of  God,  that  is  now  at  this  time 
trampled  upon,  I  have  given  out  my  indict- 
ment to  a  fnend  of  yours  ;  and  novr  I  ahall 
giro  y  ott  la  aocoiml  of  the  eoenues  praeecmim 
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thereof  AgUDit  us.  My  indictment  (lid  run 
upM  Ihroe  IimmI«.  ist,  That  I  had  disowned 
tJM  lunges  authority.  Kdlv,  Thai  I  said,  the 
riaijig  ui  anus  at  Bothwel^bridge,  was  lawful, 
md  upon  the  defimee  of  truth.  3dly ,  That  I 
ownea  the  Sanouhar  declaration,  in  the  wliole 
heads  and  articles  thereof.  And  haying  affuin 
owned  this  beibre  the  justiciary  and  assizers, 
I  held  my  peace  and  spake  no  more ;  because 
I  saw  what  was  spoken  by  oiliers  was  not  re- 
gandfld,  either  bv  our  ui\)ttst  judges,  or  mock- 
u^  aiiditors  ;  aU  that  our  S|ieslung  did,  was 
the  exposing  of  us  to  the  mockery  of  all  pre- 
aeoL  But  the  reasons  that  were  giren  in  this, 
for  oqr  defiance  in  the  first  head,  were,  that  we 
eoidd  not  own  the  authority,  as  now  presently 
ettaUiahed,  unless  we  should  also  own  the  su- 
premacy, which  the  king  hath  usurpt'd  over  the 
ehurcfa.  By  our  doing  of  this,  we  should  rob 
Christ  of  that  which  is  bis  right :  and  give 
thaCoBlo  a  man  whict^  is  due  to  no  mortal :  the 
reason  is,  because  the  supremacy  is  declared 
in  their  acts  ef  parliament,  to  b^  essential  to 
the  crown ;  and  that  wliidi  is  essential  to  any 
thing,  is  the  same  with  the  tiling  itself;  so  that 
in  ewning  the  authority,  we  are  of  neceskity 
•Uiged  to  Justify  them  in  their  usurpation  also. 
But  tfiere  is  auuthor  argument  which  to  me  is 
valid,  though  I  spoke  it  not  before  tliem  :  and 
kdoca  net  a  little  trouble  me,  that  I  should 
have  passed  h.  The  adrocate  in  his  discourse 
to  the  aesiaers,  among  other  things,  said,  that 
we  were  overturning  these  acts  and  laws, 
which  they  (the  assizers)  had  consented  to, 
and  were  owmng.  Sow  I  suppose  their  con- 
sent to  the  present  acts  and  laws  was  never 
formally  re(^uired  of  them,  but  that  which  is 
taken  for  thetf  consent,  is  their  simple  silence, 
when  these  acts  were  made  and  published,  and 
owning  these  parliaments  ad  their  representa- 
tives, se  that  J  may  clearly  argue  trom  this, 
that  even  in  their  own  sense,  uiy  owuiug  of 
the  present  authority  now  established  as  law- 
ful, and  (he  present  magistrates  as  my  magis- 
trates, is  a  giving  ray  consent  to  the  iN-esent 
acts  and  laws,  and  so  conse<|UtiOtlv  to  the 
robbing  of  Christ  of  tliat  which  is  his  rigiit. 
As  to  the  second,  it  being  but  one  particular 
fact,  deduced  from  that  prmciple  of  self-defence 
and  this  principle  being  as  positively  asserted 
by  all  of  us,  I  kK>k  upon  the  principle  to  be  as 
espressly  sealed  with  ourbl«Mjd,as  tliat  particu- 
lar tact  of  rising  in  anns  at  Bothwel-bndge  is. 
As  to  the  third,  it  being  a  deed  consequential 
from  the  first,  I  look  upon  them  both  to  stand 
and  fall  tngether,  and  he  tbatowneth  the  first, 
must  of  necessity  own  the  last  aUo.  And  as 
to  that  of  decbuiug  of  war^  ^  t  did  always  look 
upon  it  to  be  one  and  the  same  though  dif- 
ferently expressed,  with  that  contained  in  the 
5a|»er  Ibund  at  the  Ferry,  and  that  the  main 
esign  of  it  was,  lo  vmdicate  us  before  tlie 
vnarkl,  in  our  repelling  unjust  violence,  and 
clearing  us  of  these  aspernons,  that  ware  oast 
upon  us,  vis.  llie  holding  aa  a  principle  the 
lawfuhMsa  of  private  asaaannatioBS,  (which  we 
diiew«i,)udflMirdciwg  fdlihoaa  whp  «Knot 


of  the  same  judgment  with  ua.  These  are  th« 
truths,  which  we  are  to  seal  with  our  bk)od,  U 
morrow  in  the  aUcrnoon,  at  the  croas  of  Kdin* 
burgh.  As  to  other  particular  actions,  we  de« 
dined  to  answer  positively  to  them,  as  that  of 
the  bishop's  deatli,  we  told  tliem  we  could- not 
be  judges  of  otiier  mens  actions :  as  to  the 
cxoommunicatiuii  because  we  deriined  them 
as  nut  competent  juilges,  to  cognosce  upon 
an  otxlesiastic  matter,  they  did  not  proceed 
u|»on  it. 
Aud  now,  dear  brother,  you  may  aee  our 

3uarrel  elesrly  stated,  to  be  the  same  lliat  Mn 
ames  Guthiy  laid  down  liis  head  for ;  beside 
whose,  muie  and  my  other  two  firienda  heads 
are  to  be  set.  There  were  many  ether  thingi 
past  in  private  betwixt  me  and  Mr.  William 
Peterson,  sometime  my  regent,  now  council 
clerk,  with  some  others,  who  strongly  assault* 
ed  me  with  their  snares,  but  now  Ihope  I  may 
nay,  that  **  my  soul  hath  escaped  like  a  hini 
out  of  thcanare  of  the  fowler.*'  And  aa  tm 
your  second  desire  of  knowing  how  it  went 
with  my  soid ;  many  and  strong  have  bctB  the 
assaults  of  Satan  sinpe  1  came  to  prison,  but 
gk)ry  to  God,  who  hath  not  been  wanting  to 
me  iu  giving  we  assistance,  jrea,  many  times 
unsought,  and  he  is.. yet  continuing.  And  I 
hope  shall  do  to  ilie  end,  to  carry  me  above  tba 
tear  of  death,  so  that  1  am  in  as  sweet  a  cahn, 
as  if  i  wei^e  going  to  be  married  to  one  deerlj 
hekived. . .  AUs,  niy.oold  heart  ia  not  able  to 
answer  liis  burning'  love !  but  what  is  wanting 
in  me,  is  and  shall  be  mad^  up  in  a  Saviour 
couipkte  and  well  furnished  in  all  thinga  ap* 
pointed  of  the  FaUier  for  this  end,  to  bring 
his  straying  children  to  their  own  home^ 
whereof  (I  think  1  may  adventure  to  say  iQ 
1  am  one,  though  fcokli«ii.  Now  1  have  no 
time  to  enlarge,  else  I  would  give  you  a  more 
particular  account  of  God's  goodness  and  deal- 
ing with  me ;  but  let  tliia  sufiice,  that  I  am 
once  tairiy  on  the  way,  and  witliin  the  view  of 
Emnumucrs  land,  and  in  hopes  to  be  received 
an  inhabitant  there  within  the  siiaoe  of  S6 
hours  at  moot.  Farewell  all  earthly  comtbrta* 
tieirewell  alt  worldly  amities,  tarcwell  all  camsl 
desires,  welcome  heaven  and  everlasting  hapr 
ptoess,  6cc.  1  have  no  more  s|>are  time. 
Grace,  mercy  and  peace  be  with  you.  Amen. 
From  Kdinbuqfli  Tolbooth,  July  27, 1661. 
SU  Hubtcribiiur,  JaM£s  Boig." 


The  Testimony  of  William  Thomson,  who 
lived  in  the  81iike  of  fu'e,  and  suf- 
FERED AT  Edinbuugu,  July  27th,  1(J81. 

**  Men  and  Brethren ; 
"  1  being  a  prisoner  lor  Christie  sake,  and 
for  my  adheriiur  to  truth,  being  taken  at  Alloa, 
coming  out  of  Fife  firom  hearing  of  the  gospel 
preached  by  Mr.  DonaM  Caigil,  the  last  aeb- 
bath  of  J  une,  this  preMut  year ;  and  not  know- 
ing when  I  majr  be  taken  and  murdered  b^ 
the  stated  enemies  of  our  Lord,  (for  they  nei- 
ther walk  allerthe  equity  of  their  own  law,  nor 
God's  law,)  ]  have  fbr  Mar  of  iaco&vcnienceai 
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Hid  hoMrif  thii  nppArtniiity  tn  Mtdown,  mtAer  1  ToiaiMnt,  contaiDinf;   the  will    of  Godto 


my  haiirf,  or  from  my  mtiuth,  an  account  of  my 
life  anil  convemtion,  and  my  testimony  to  the 
truth  ol*  C'hrist,  and  ajvaimt'all  the  alwmiDm- 
tioos  of  the  timet. 

'*  I  was,  belbrc  the  year  1679,  rimninffaway 
with  the  rest  of  this  fpeneration,  tn  God  |im- 
Tokinflr  counies  ;  and  about  that  time,  when   I 
■aw  the  people  of  CiOfl  fi[oinff  to  draw  together 
to  ailventurc  their  lives  in  the  Lord*i  quarrel, 
the  LonI  took  a  dealing  11  itb  me  at  that  time, 
■o  that  I  could  neither  |pet  niglit's  rest  nor  day's 
rett,  till  f  rpsnlved  to  ffo  with  them.    And  on 
the  other  hand,  was  afraid  lest  I  should  have 
been  the  Achnn  in  the  Lord's  camp ;  bnt  asain 
I  rememhereil  the  liUrd's  promise,  that  is  held 
out  in   the  woni, — '*  return  uuto  me,  amJl  1 
■will  return  nnto  you,  saith  the  Lord  of  Hosts," 
Mai.  iii.  7.     Now,  I  do  witli  all  my  heart  bless 
the  LunI,  for  his  wonderful!  workings  with 
me     since    he    hc^fon   with   me.      1    think 
when  1  look  on  his  dealinjirs  since  that  time 
till    now,   I   mu»t  sav,  that   1  am   a  brand 
1>liickeil  out  of  the  fire.      O  that  my   heart 
Mn%\  mu\  ci»ul«l  praisn  htm,  for  all  that  he 
hath  dfine  for  mc!  And  bow  I  am  content  to  die 
a  dyvour  to  free  trnfcc,  auil  in  Christ's  debt. 
1  was  I'liarf^ed  with  bfppp  IT^ulty  of  rebellion 
againnr  tlieir  nrince,  1  war  answered,  1  was  not 
■o,  for  1  was  I  here  a  prisoner  of  Jesus  Christ,  and 
for  his  sake;  and  told  thwi,  1  adhervil  to  his  00- 
veoajiti  an<l  all  thinn  In  it.    1  am  not  convicted 
iWrni  the  word  of  God  of  any  crim«,  as  to  him 
ivhon  they  call  king;  nor  any  thing' worthy 
tif  diftth,  committetl  against  any  man,  either  in 
thought,  word,  or  dMd.    Ho  my  blowl  shall 
cry,  with  the  rest  of  the  innocent  Mood  shed  in 
the  land,  for  vengeance  from  heaven,  on  the 
inhabitants  of  the  earth,  great  or  small,  who 
are  in  the  least  accMsary  there! ti,  ay  and  while 
they  repent.     It  it  not  my  duinV«  hut  their 
own  that  bath  procured  it ;  and  'Goii  is  just  to 
■eek  alter  tliem  for  the  same;  neither  is  it  in 
nny  man's  power  to  fbn^ve  that,  as  being  a 
breach  of  God's  holy  law,  without  re|)entance, 
nor  then  neither,  lor  the  furthest  they  can  come 
is,  but  to  declare  unto  them  from  God's  word, 
that  that  and  their  other  sins  shall  never  be 
charged  upon  ihcni,  if  they  have  truly  received 
Christ  u{Min  his  own  terms,  aud  walked  worthy 
of  the  Lord,  unto  all  well  pIcAKiog.     Rut  now 
tlie  thinif  in  <'lcui',  the  gn»nnd  whereon  they  in- 
tend to  take  away  my  lii'e,  is  the  dis(»wning 
Charlus  8tuart  lor  my  kiiivr,  because,  he  will 
have  no  honia^  ii[K)n  the  account  of  the  co- 
venant from  mi.',  or  any  other,  and  God  only 
reipiircs  the  pcrforuiinti:  of  vows,  and  keeping 
and  fuhilliiig  the  co\-enants   Psal.    1.     ifo  in 
this  case,  I  cannot  serve  t\^o  nuisteis,and  I  re- 
eolv«»  to  oIk'v  1««kI  rather  than  man. 

**  Now,  'I  here  as  a  ilyinff  man,  ready  to 
step  into  eternity,  \\(i\  in^f  lieaTth  and  strength 
and  bcinpf  in  my  right  mind,  declare,  1  adhere 
to  the  Protestant  religion,  as  that  which  is 
God's  true  religion,  and  the  Christian  religion. 
I  adhere  to  the  holy  rule  of  the  word 
el  God,  the  scriptures  of  the  Old  and  New 


cbc  acrip- 


man,  ami  ai.cnt  roan ;  and  thai 
tores  are  a  full  rale  of  faith  and 
10  us.  I  adhere  to  the  work  of  reforma- 
tion in  McoHand,  to  the  Covenants  National  end 
Solemn  League,  the  Solemn  AcknowMipincBt 
ofsins,  and  Engagement  10  Duties,  the  Confti- 
sion  of  Faith,  in  regard  it  agrees  with  tbe  fcw- 
said  writings ;  the  larger  and  shortrr  Cate- 
chisms, as  most  seasnnalile,  sound,  and  ac- 
conlingto  the  scriptures,  and  well  worth  the 
reading,  considering  and  practising  wbat  is 
therein  set  forth.  I  say,  1  adhere  to  the  Mn- 
therglen  Testimony,  to  the  paper  ^onameoly 
celled  Mr.  Donald' Caiyirs  tkivenant,  ef  the 
daleof  Jnne  1680.  I  adiiereto  the  flfiginal 
copies  of  these  papers,  as  they  were  corrartcd 
and  revised  by  the  authors.  And  likfwiM  I 
adhere  to  every  sotind  l*aper,  tendincp  to  the 
good  of  relig[ion ;  as  the  Directory  fbr  Wonhip 
and  Catechising ;  &:.d  1  adhere  nnto  the  doc- 
trine, discipline,  worship,  and  government  ef 
the  churrh  of  ScoUand.  1  bear  my  teetioMoy 
unto  all  the  kwful  wrestlings  of  the  peoyleef 


God  for  truth,  and  in  the  defence 
vation  ef  their  civil,  natuni,  and  divine  rigbls 
and  privileges,  contained  and  held  lorth  m  the 
foresaid- papers,  against  all  enereecbcfe  tbeie* 
upon,  and  hetmyers  thereof;  especially  by  the 
sword,  as  a  mean  most  lawful  and  oommanded 
ofGoil,  to  be  maile  use  of  in  that  qoanel; 
whiGhistobecsrriedtopreacbing«,nnd  other 
assemblies  of  the  Lord's  people,  and  so  much 
the  more,  as  the  enemy  dischugei  it,  ne  the 
case  now  stands. 

*'  In  the  last  place,  I  give  my  testhnon?  end 
protestation  against  all  wrongs  and  ii\iarica 
done  to  Go«l  and  his  |»eople  throngh^nt  the 
whole  world  this  day  ;  and  more  particularlv 
against  all  that  hath  been  done  in  Scotland, 
since  the  beginning  of  the  work  of  reformetion 
unto  this  day,  in  prejudice  of  God'e  gkwy,  his 
work  and  people  ;  an<l  esiiecially  these  crying 
sins.  1st,  Tne  corruption  (d*  the  worahip  « 
God,  profanation  of  his  hol;ir  things,  mocking, 
misbelieving,  and  belying  ot'God,  and  carry ing 
as  if  there  were  no  God,  yea,  which  is  worse, 
saying  he  approves  of  sll  that  they  do.  O  this 
heaven -contemning  generation!  2dly,  Against 
the  defrauding,  mocking,  murdering,  and  op- 
pressing the  |ieople  of  Goil,  in  their  bodies, 
consciences  and  estates,  anti  uunishmg  them 
as  evil  dorrs ;  yea,  as  the  vilest  monsters  of 
cnielty ,  ami  that  only  for  following  their  duty, 
and  making  them  to  stink,  as  it  were,  above 
the  ground ;  and  making  their  names  to  rot  by 
calumnies  and  reproaches,  and  doing  all  they 
can  to  drive  them  to  sin ;  and  then  blaming 
them  as  the  main  instramenls  of  all  the  mit- 
chieious  villainies  and  abuses  in  the  land;  so 
that  it  is  come  to  that  with  it,  "  the  man  that 
departs  from  iniquity,  makes  bhnself  a  prey." 
AihI  scarcely  can  those  who  des^  honesty 
get  a  night's  quartera  in  any  boose  m  tbe  IttdT; 
so  that  the  people  of  God  are  become  '*  a  eooni 
to  their  foes,  and  a  fear  to  their  IHends,  end 
pecially  reproecbedof  thoie  who  ere  their 
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•«*  neigbboivfi,''  u  the  pMlmifl.  eomplaiiii. 
ddJv,  1  leave  my  testimony  against  .all  that 
makepeace  with  the  stated  enemies  of  Ged» 
these  Christ-despisers,  tbeee  beaven-contem- 
ners,  and  non  -such  6gfalers  against  God ;  whe- 
ther by  bonds,  oatbs,  or  promises ;  they  beiiifr 
persons  worthy  of  no  crrait  nor  trusti  who  wiU 
not  keep  faith  nor  tmst  upon  any  aooonnt, 
but  whm  it  miy  contribute  tor  fnralling  their 
lusts,  and  prosecuting  their  wicked  desms  and 
hell -hatched  enterprises.  It  they  were  brought 
to  straits,  possibly  they  might  feign  themselres 
buthelTiUwisethat^rinV^^hanso  much 
trust  as  a  dog ;  as  Solomon  says,  *'  when  he 
speaks  fair  belieire  him  not,  for  there  are  seven 
abominations  in  his  heart."  ^^^Jy  1  ^^®  i^^ 
testimony  against  all  that'  contribute  of  tbetr 
means,  for  the  down-bearing  of  God's  works 
and  people,  and  upholding  his  and  their  ene- 
mies, seeing  it  is  so  expressly  a^nst  the  oo- 
Tenant,  anu  in  that  case  they  being  called  to 
aufler,  and  not  to  sin,  to  whieh  practice  is  an- 
nexed a  gracions  promise ;  '«  be  that  loseth 
life,  lands,  goods  or  relations,  for  Christ's  sake, 
and  the  gospel's,  shaH  reccireanhundreit  fold  m 
this  Nfo,  and  in  the  world  to  come  life  everlast- 
ing." In  the  bst  place,  I  bear  my  testimony 
to  the  cross  of  Christ,  as  the  only  desirable  np- 
makii^and  rich  lot  of  tlie  people  of  God  this 
day  in  Scotland.  Oitb  the  portion  of  poor 
things  who  desire  to  seek  .God,  and  design 
honesty  in  the  land !  I  think  they  want  a  good 
bargain  of  it  that  want  it;  and  I  think  they 
want  nothing  that  have  it,  and  get  leave  to 
carry  it  heartsomely,  and  his  presence  under  it 
1  would  advise  you  all  lo  take  it  on ;  I  dare 
say  thus  much  for  your  encouragement,  that  it 
is  easy  and  sweet.  There  is  no  better  way  to 
carry  the  cross  right  than  to  cast  all  our  care 
upon  Christ,  and  trust  him  for  all  things,  and 
use  our  single  endeavours  in  the  matter,  and 

3»eak  what  he  bids  us,  and  obey  his  voice  in 
1  things.  Now,  I  declare  I  hate  all  ungod- 
liness. Now  farewell  all  things,  wherem  I 
have  been  tronbled  with  a  wicked  world,  and 
evil  heart  of  misbelief,  a  subtile,  powerful,  and 
malicions  devil,  and  tempted  with  a  company 
of  men,  who  have  shaken  otiTthe  fear  of  God. 
Now,  welcome  Lord  Jesus,  into  thy  hand  I 
commit  my  spirit. 

Sic  Suicribitur^       Wuxiah  Thoxson. 


The  Lact  Testimony  of  Wiluax  Cutbil, 
Seaman  in  Borrowstouness.  Who  sdf- 
rcREDAT  Edlnburoh,  JulyS7,  1681. 

I  here,  as  one  ready  to  step  into  eternity,  and 
one  of  the  subjects  of  a  kingdom  covenanted 
to  God,  and  one  of  Christ's  suffesers,  enter  my 
protestation,  and  give  in  my  testimony  against 
all  that  hath  been  done  against  Christ's  reign- 
ing, and  the  thriving  of  hts  kingdom  in< 
^fwitland,  since  the  beginning  of  the  woilc  of 
vefbrmatioD.  And  more  paitimlariy,  against 
all  the  several  steps  of  backsliding :  as, 
'  ^1.  The  admittmg  Charles  Stuart  to  the 
"^^  of  kingly  power,  and  trownig  " ' 


while  they  knew  he  carried  hearl«enmitj 
against  tlie  people  of  God,  ami  while  in  the 
mean  time  tnere  was  so  much  of  his  treachery 
made  known  to  the  paiiiament,  by  his  com- 
mi«iionatiog  James  Graham  earl  of'3Ipntrose, 
to  bum  and  slay  the  subiects  of  this  kioggdom, 
that  weuki  not  side  with,  or  would  withstand 
him,  in  the  prosecuting  of  his  wickedness; 
which  is  recorded  in  the  causes  of  wrath,  and 
the  remonstrances  of  the  gentlemen,  ministers, 
and  commanders  attending  the  forces  in  the 
west,  in  the  year  1650. 

"  9.  Affainst  the  unfaithfulness,  connivance, 
and  compliance  of  ministers,  and  others,  at  the 
wickedness  perpetrated  in  the  land  dnriitf  the 
time  of  Cromwers  usurpation  ^  for,  as  I  am 
informed,  few  testified  aranst  him,  for  tramp- 
ling all  the  interests  of  Jesus  Christ  under  bis 
feet,  in  giving  a  tolerstkm  to  all  sectaries 
which  was  to  set  up  their  thresholds  beside 
Christ's,  and  their  altars  beside  the  LonPs,  in 
a  land  covenanted  to  God,  never  to  sufler  the 
like,  and  lying  under  the  same  bonds. 

**  d.  Against  the  public  resolutions,  for  the 
bringing  in  malignants  to  the  phKses  of  power 
and  trust ;  which  have  been  the  rod  in  God's 
hand  above  the  heads  and  upon  the  backs  ef 
God's  people,  ever  since  they  lusted  after 
them  ;  and  now,  I  suppose  they  are  oonviooed 
that  God  hath  given  tnem  on  the  finger  ends 
for  it :  but  w^  have  not  seen  them  confosnng 
before  God  and  his  people  in  ^Uic,  that  they 
have  added  this  sin  to  all  their  other  sins,  m 
askuMr  them  a  king,  whereas  the  Lord  was 
their  king. 

^  4.  i  bear  m^  testimony  against  that  un<« 
paralleled  practice  of  ministers,  in  quitting 
thehr  charges  ;  and  that,  which  doth  more  ag- 
gravate their  guilt,  at  bis  command,  who  bad 
no  power  to  act,  nor  right  to  be  obeyed,  neither 
in  that,  nor  yet  in  civil  things ;  for  then  he  had 
unkinged  himself;  and  their  going  away 
without  almost  ever  a  testimony  who  should 
have  been  the  main  men  that  should  have  tolid 
the  people  what  to  do. 

**  5.  I  hold  it  as  one  of  the  causes  of  CM's 
wrath  against  the  land,  and  one  of  the  causes 
of  God's  breaking  and  scattering  that  poor 
handful  of  men  at  Pentland,  that  renewed  the 
covenant  at  Lanark,  and  did  not  keep  his  in- 
terest out  of  it ;  fbr  it  only  binds  ns  to  itimain- 
tainera,  not  to  its  destroyers. 

"'  6.  I  bear  testimony  against  the  procedure 
of  the  ministers  when  they  came  to  the  fields 
again  after  PenUand,  because  they  did  not  first 
b^n  with  public  and  private  fasts,  and  make 
up  the  hedge  and  gap  for  the  Church  of  God 
in  Scotland  :  and  then  only  preaching  to  cases 
of  conscience,  and  not  catechising  the  people, 
nor  informing  them  hn  the  duty  of  the  day  ; 
but  did  let  them  pay  curates  stipends,  and 
other  revenues  of  that  nature.  But  1  think 
they  were  encaged  to  God  under  the  pain  of 
losing  soul  aM  body,  in  the  day  of  God's  fear- 
ful judgment,  to  tdl  the  people  to  chase  them 
out  of  the  land.  Seeing  prelacy  was  abjured 
■ndcttteotlikeaa  aboaunable  branch,  u  it 
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•V,  w«K  Uiey  nol  worthy  to  die  the  (kitfa» 
that  would,  BgaiDtt  so  much  light,  defile  God's 
laud  with  that  abjured  abomiuation  ?  but  far- 
siKith,  tn  thiai  dav,  lh«y  must  be  t«d  like  birdu 
ill  a  c^rc  upuu  tLe  i'attest  in  the  land,  and  the 
SfKuts  of  CiirUt*ii  cruwn. 

**  7.  I  bear  iiiv  restiniony  against  thai  course 
carried  ou  bv  the  uiinioers ;  their  eonniviiic 
at,    i'unntmau(*jtig   ut',  uimI  cfiuipiying  Wm 
these  imlulged,  that  haie  quit  Christ  aud  taken  j 
on  nith  auother  master.  ' 

*'  8.  I  beur  my  tostininny  against  their 
treachery  at  Bothivel-bridi^,  in  stopping  the 
drauing  up  oi'the  rsiwcs  i*f'  (aod*8  wrath,  and 
kee|iiDg  a  Tost- day,  and  changing  their  decla- 
ratiun  ;  and  in  hindering  the  purging  of  the 
aruiy. 

**  9.  I  bear  my  testimony  against  their  trea- 
chery at  Kdinbiu^h,  wlien  a  proclamation 
cauMi  out  tu  the  view  ot'  the  world,  blasphemiug 
GotPs  true  religiou,  aud  declaring  that  all  that 
belonged  to  God  was  due  to  Charles  Stuart, 
which  is  tlie  plain  sease  ol'  the  act ;  and  ihcy 
■at  in  an  assembly,  and  voted  for  a  libmy 
coming  from  him  10  preach  by  ;  though  tiie 
Tery  same  day  that  that  was  pruclairoed,  two 
of  their  more  worthy  and  faithful  brethren 
were  murdered,  O  !*  how  much  pomp  and 
jovialty  was  that  dsy  in  rejoicing  over  the  ruins 
of  the  work  of  God  and  his  people,  yea,  over 
himself  ?  There  was  first  a  scaffold  made  on 
the  east  side  of  the  cross,  and  a  green  table  set 
down  fin  it ;  and  ta  o  green  forms  ;  and  tlien 
the  cross  was  covered ;  and  about  twelve  hours 
of  the  day,  the  pursuivants,  and  lyon  heralds, 
the  ]y on 'king  at  arm«,  and  eight  trumpeters 
went  up  tt»  the  cross,  and  fourteen  men  on  the 
foresaid  scaflfuld,  and  seven  <»f  them  with  red  ; 

Swmiof  v(4vrt,  and  seven  with  black,  and  ) 
m  that  WL'X  lias  rea4l,  and  at  night  the  bclb  j 
were  ringing,  and  Umfurcs  burning. 

**  10-  I  leuve  n^y  lestinion\  against  ihcm  I 
for  running  aiiay    and    leaving  God's  Aoi:k  I 
allsr  BothwtiU-l>ri(lg<\  when  they  had  drawn  ' 
them  to  the  tidii^.     I)pi>8  not  the  Scripture 
say,  that  they  u  ho  an-  in  the  ivatchmcn*s  place, 
should  wam  tlif  piHipie,  when  they  see  the 
sword  oonie  ;  hiuI  have  nut  the  luiiiisters  of 
8i!OtUnil  hail  the  first  iiaiid  in  all  these  courses 
of  ba4*ksluiiugs?  V\  til,  their  sins  are  known  to 
be  no  more  siu.4  of  weakness,  but  siusof  wick- 
edness. 

*M1.  I  bear  my  testimony  ai^ainst  them, 
because  ther  did  notJ4»in  with  their  brethren  in 
the  work  of  the  day  in  preaching  to  tlie  people 
iothii  fields,  with  Mr.  Hicliard  Cameron  and 
Mr.  Deuald  Cargil.  And  will  ye  tell  mc,  al- 
though there  were  never  one  to  upen  their 
nioutli  in  tliat  tiling,  d«»es  not  the  work  of  the 
one  confound  to  sUence,  and  tlie  work  of  the 
otlur  juHtity  and  plead  for  them  ?  But  there  is 
one  thing,  1  have  leariieil  from  the  practice  of 
alt  this  people,  and  God's  dealing  with  them. 
Thi'v  haie  sought  their  own,  and  one  anotiier's 
credit,  moretlian  God's,  and  bb  hath  discovered 
thfir  wickedness  in  their  ugliness. 

**  1'^.  1  bear  my  testimony  against  their  oh- 


stinicy,  in  refusing  tn  return  and  ame^ 
manners.    They  hold  last  wickedaeM,  and  re- 
fuse to  let  it  go,  aud  thai  against  the  light  of 
God*M  word,  their  own  conscienees,  their  towa 
and  engagements  to  God,  the  cries  of  blood- 
shed, the  cries  of  wrong  done  to  God  aud  hia 
work,  aud  against  these  their  former  preach- 
ings and  practices  ;  that  they  will  not  oovm 
out  and  rid  the  ground,  ao  to  speak,  and  seek 
out  the  cawtes  of  God's  wrath,  audaeldavaof 
humiliation  a|Nu-t,  and  see  that  they  be  mtpt^ 
and    renew   their    engagements,   and    cmtj 
theiuselves  like  ministers  of  Jesus  Christ  after- 
ward.    Is  this  erroneous  .^  Is  not  thio  aocerd- 
iiig  to  Presbyterian  principles  ?  Does  not  tlia 
Coniession  ol'our  Faii^  say,  tlieise  who  ofloid 
tlie  church,  and  tJKir  bretlureo,  diaU  aaaka 
their  repentance  as  public  av  thenr  4t0mem 
have  been  ?  Is  not  this  the  plain  nieMW^  of 
that  article,  \ea,  the  very  words  almoiit  ol  iha 
CoufesBUjn  of  Faith,  chap.  xv.  art.  last  ?  With- 
out whteh  thing  he  done,  (if  any  wouU  take  nj 
counsel,  who  am  looking  to  receive  the  asB- 
tenoe  of  death   every   hour),    I  wosdd  aaj, 
meddle  not  witli  them,  fur  they  have  not  only 
sinued  against  the  Church  of  God,  and  tbtir 
brethren,   and  their  own  souk,  but  agaiasft 
God  :  aud  have  they  not  been  light  and  traa- 
cherous ;    whereof  many  instances  aaay  ba 
trivtfn.     Uave  they  noi  polluted  tlie  sanctuary  f 
Have  they  not  done  violence  to  the  law  ?  Uara 
they  nut  been  unfaithful  ?  Are  they  not  walk- 
ing very  o|ienly  amongst  God's  staled  enemies, 
while  the  people  of  God  dare  not  be  seen  P  1 
fear,  if  they  make  not  haste  to  a»me  off  these 
courses,  that  Goil's  wrath  shall  overtake  theui, 
ere  it  be  long.    And  lastly,  1  bear  my  teali- 
mony  against  them,  for  dieir  unlendemeM  to 
weak  Goiiscieiires,  and  making  use  of  their 
gifU  and  parts  to  virest  the  word  of  God,  to 
put  out  that  light,  which  God  has  given  poor 
things  ;  of  which  I,  among  others,  have  a 
proof;  fur  one  of  them  came  into  the  prison  p 
and  told  me,  that  he  had  U-cn  dealing  with 
him,  who  had  been  pursuing  us  to  death,  (the 
kiug*K  advocate),  that  lie  wouki  not  take  inno- 
cent blood  upon  him  ;  and  nut  of  love  and  ten* 
dernes?  to  our  souls,  he  caiuc  to  pay  as  a  visit . 
and  said,  he  was  neither  a  cnrale  nor  an  in- 
dulged man,  but  a  minister  of  the  gospel :  ao 
he  said,  that  he  would  be  well  advis^  what 
lie  were  doiiig,  for  tlie  advocate  liad  said,  we 
were  shortly  to  be  before  the  criminal  court. 
And  I  ssked,  what  he  advised  us  to  do  ?  And 
began  to  tell  him  the  ground  whereonoD  we 
were  accused,  which  was  this,  that  Charles 
Stuart,  havmg  broken  and  burnt  God*«oore- 
nant,  aad  compelled  all  that  be  could  by  hia 
forces  to  do  the  like,  and  shiiu  many  upon  thai 
account,  upon  this  head,  1  decline  his  autho* 
rity;  and  oc»Bg  hard  questioned,  eonfitfed, 
that  I  thought  it  lawful  to  kill  him,  but  I  did 
not  say  by  whose  hands :  aud  ha  saidy  all  that 
uouU  not  free  me  from  being  his  subject,  aod 
instanced  Zedekiah's  case  40  pove  it :  Jbet  I 
was  not  in  ease  to  apesk  to  him,  (beiiigoaD* 
fitfsd  with  a  distracted  nan  who  was  in  witb 
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us),  only  I  told  him,  there  wtt  m  great  a  dif- 
fttence  bftwiit  that  of  Zedekiah»  aod  this  in 
hand,  aa  east  was  from  the  west.  And  he 
called  na  Jannea  and  Jambica  wlio  withstood 
the  truth,  when  we  would  not  hear  him ;  and 
mid,  tbera^*  was  no  such  thing  as  any  condition 
hoMett  out  in  the  fbrm  and  order  of  the  coro- 
*nation,   that  did  firee  ns  from  allegiance  to 


"  Now,  what  shaR  I  say  to  yon,  wlio  own 
and  adhere  to  God'a  cause,  against  all  his  ene- 
mies t  O  that  I  cbuld  let  you  see"  the  inside  of 
my  heart !  Will  ye  lean  Christianity  ? '  seek 
the  Lord  and  get  him  on  yonr  side.  I  think, 
it  is  a  a  good  token  of  a  aanctifted  heart,  thai 
kmgs  more  to  be  in  God's  company  nor  other 
fblks,  that  sees  the  worst  of  enl  lies  incem-' 

Charlei  Stuart  npou  that  account    Sntwhatf    mittinj^  sin.     Beware  of  heart  rishigs  «ntf 

Do  they  think,  that  every  one  can  reason  and    grudgmgs  one  against  another ;  know,  that 

debate  widi  them,  or  else  that  ther  are  not    tnere  is  a  great  difference  between  sins  of 

Christiatts,  but  gainstanders  of  tne  truth  ?    weakneas,  imd  ains  of  wickedness ;  ye  rni^ 

Hath  not  God  grren  to  erery  man  his  measure 

of  light  and  grace  both  ?  If  tney  know  nol  this, 

and  walk  not  accordingly,  they  were  nerer 

worthy  to  be  ministers  of  the  gospel.    He  said, 

that  he  would  send  me  any  of  the  ministers 

whom  1  pleased  to  call  for :  i  said,  that  I  heard 

tell  Mr.  Donald  Cargil  was  taken,  would  he 

•end  him  to  me,  andl  would  take  it  aa  a  great 

kindness  off  his  hand  f  But  he  said,  that  he 

Jbad  taken  a  wmy  by  himaelf.    But  what  shall 

I  sav,  my  heart  is  like  to  sink,  when  I  think 

on  them,  and  the  case  of  the  land.    O  I  think 

it  is  a  desperate  like  case !  Only  I  know  .God 

can,  aod  1  hope  he  will  cure  it. 

>•  Next,  I  leare  my  testimony  agiunst  aU 

that  side  with  or  sttengthen  the  hands  of  the 

adrersaries  of  the  Lord,  in  less  or  mora,  againat 

dear  conviction  fhrni  the  word  of  God,  or  sound 

reason;  and  particutarfy  against  this  duke,  that 

hold  and  truculent  Papist,  who  hath  defiled  the 

Lord's  land  with  his  altars  and  images. 

"  Next,  1  leave  my  testimony  against  the 

? gentry  and  commonality,  for  letting  so  much 
nnooent  blood  be  shed,  some  of  which  ranka,  I 
thing  Cvod  hath  a  turn  to  put  in  their  hands 
yet, If  they  would  espouse  his  quarrel,  and  turn 
to  him  with  all  their  hearts,  and  not  suffer  the 
work  to  go  as  it  doei ;  but  indeed  lAey  must 
keep  company  with  God'a  stated  enemies,  and 
learn  the  court  ihshton :  I  will  tdl  you  one 
thing,  ye  have  lost  the  mknnera  of 'die  court  cf 
heaven,  by  learning  the  mannera  of  the  courts 
of  men.  O  what  think  ye  to  do?  Or  how 
think  ye  to  be  countable  to  God  P  Will  ye  but 
speak  your  minds,  who,  ye  think,  hath  the 
best  end  of  the  controversy  t  Will  ye  let  the 
fear  of  men  and  the  devil  prevail  with  you  more 
than  the  fear  of  God  ?  Or  what  think  ye  this 
duke  would  do  to  you,  when  he  sees  bis  oppor- 
tunity ?  Will  ye  trust  bk)ody  Papists  ?  It  may 
be,  y9  may  be  put  to  suffer  on  worse  aooounti 
vet,  if  ye  will  not  own  God  and  hb  people : 
but  there  are  but  very  few  of  you  now,  who 
are  ought  but  mockers.  Will  ye  turn  to  the 
Lord  with  all  your  hearts.  Is  it  any  ahame  to 
you  to  take  shame  to  yourselves,  in  glorifying 
God  by  confessing  yonr  sins,  and  turning  fiom 
them  r  but  will  you  telPme  now,  who,  diink 
ye,  can  be  at  one  with  you,  while  ye  are  stand- 
ing out  against  God.  Will  ye  read  but  the  first 
cmpter  of  Isaiah,  and  consider  it,  and  the  first 
two  chapters  of  Jeremiah,  the  second  of  Joel, 
the  proohecy  of  Haggai,  Isa.  zzii.  Ezdc.  viii, 
O  consider,  and  if  not,  tlw  Lord  andyou  take  it 
Wlwiwayou.    Btad  and  oovidcr,  Xw.  1. 5. 


not  mark  every  fhiKng,  ibr  if  ye  do,  ye  shsU 
not  have  two  to  atay  together  in  8oolland. 
O  but  there  be  much  need  of  the  gospel,  and 
these  ministers  will  not  come  out  rad  contemi 
for  Christ !  without  which,  though  I  were  at 
Kbet^,  God  knows,  I  durst  not  meddle  widi 
them,  and  I  would  rather  kee[>  aback  firoia 
them,  nor  other  folk ;  for  I  think,  there  are 
many  of  them  either  unconcerned,  or-  then 
dreadfully  misled,  for  how  can  it  be  otherwiae, 
not  bearing  with  tender  consciences,  for  they 
will  rather  strive  to  hrtak  folk  than  build  them 
up .  but  how  can  any  that  has  love  lo  Christ 
kiok  on  them  vrith  good  will:  I  do  verilv think, 
if  ever  fbey  turn  again,  the  vrorld  shall  near  ten 
of  it  It'  IS  beyond  all  controversy,  that  they 
have  quit  their  first  works,  and  their  Ant  low. 
O  will  ye  learn  to  be  sober  and  grave!  deava 
to  your  covenants  and  engagements:  I  say^ 
mind  your  enjgagements^  kiok  what  becomea 
of  covenant  •breakers.  I  would  say  unto  you, 
take  no  courses  by  the  end  till  God  give  you 
clearness  ;  but  indeed,1  know,  that  God  will 
reprove  many  in  this  generation,  because  they 
put  away  light  from  them.  Beware  of  these 
mbisters  of  Charles  Stuart,  tliese  indulged  and 
these  PrehOic,  these  mockers  of  God,  and  con- 
temners of  the  godly,  these  Christ-desprters, 
these  undetraluers  of  heaven,  these  scandalous 
and  insignificant  time-servers,  ^i^hom  God  hath 
blasted  to  the  conviction  of  all  the  generation, 
that  see  any  thing ;  these  monsters  of  men, 
thedif^^ce  of  the  ministry,  the  just  contempt 
of  the  generation.  God  hath  sometimes  had  a 
chureh  without  a  ministry,  hut  he  never  had  a 
ministry  vrithout  a  church.  Doih  not  the 
scriptures  say,  That  for  many  days  Israel  shall 
be  without  a  priest,  without  a  teraphim,  &c. 
Do  we  not  see  in  the  Revelation,  the  two  wit- 
tiesMs  slain,  and  lie  three  days  and  an  half: 
But,  O  cry  to  God,  That  he  wouhl  send  forth 
labourers  to  his  vineyard  :*  for  verily  the  bar* 
vest  is  great,  but  the  labourers  are  few.  If 
there  be  a  casting  at  tlie  gospel  on  the  people*a 
side,  then  I  think  they  shall  be  In  extreme  ha- 
zard of  losing  their  soul  if  God's  merey  pre- 
vent it  not ;  for  then  thcj  refuse  to  be  guided 
by  God :  but  if  when  the  nireling  sees  tl^  wolf 
come,  he  run  away^  and  leave  Uie  sheep,  be* 
cause  he  is  an  hirelmg,  then  1  think  the  merey 
of  God  is  engaged  -for  the  sheep,  because  they 
have  no  ahmherd.  It  iiB  not  the  first  time  that 
Israel  haa  been  scattered  ar  sheep  having  do 
shepherd  :  hot  it  ilas  sure  as  the  sun  shmcs, 
BOMCtnlBfiephiMclfiiorgnidehhBicU':  Hi^ 
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not  itt  bkntluit  walkelh  to  dirtct  hif  ttqii. 
And  God  bath  town  a  jovfiU  li|cht  to  the  op- 
tight  ;  and  he  hai  aaid,  Him  that  aittcth  m 
darkiMsa,  aod  hath  bo  light,  let  bini  iruat  in 
the  Lord  and  atay  himtdl*  upon  hia  God.  But 
could  the  spouse  rest  in  Jeruaalem,  and  lier 
husband  not  to  be  found?  it  is  beyond  debate, 
that  ahe  made  all  the  6elda  ado  before  she 
wauled  him.  Can  the  spouse  see  another 
wtur  her  husband's  doaiba,  and  be  well  saiia- 
ftedF  yea,  one  that  has  rolibed,  spoiled,  and 
■hut  him  III  the  doors  with  disgrace,  oonlempt 
ttid  shame,  aod  as  one  unworthy  to  manage 
theaflaira  of  hia  own  hotisc;  and  has  defied 
him  to  take  any  thing  back  again,  and  has  set 
up  iegs-and  anna,  heada  and  hands,  and  quar^ 
Isrs  m  the  children,  as  tio|ihica  of  victory  over 
the  good  dmh  of  the  bouse,  aod  haa  triumphed 
vkh  apite  and  contempt,  and  is  only  seeking  it 
•f  the  poor  widow,  the  wife  ami  the  bairns  to  be 
uniet,  and  accept  of  bim  for  a  husband  and  fa- 
tter :  80  I  say,  shall  the  wife  and  children  of 
auch  a  husband  and  father  be  peaceable  to  aea 
this  ?  I  trow,  there  are  few  caitlily  folk  would 
<fo  so :  But  O !  who  con  shew  the  difference 
here,  as  to  oearcbing  out  it  cannot  be.  The 
Lord  keep  you  from  dwelling  at  ease,  under 
eueroof,  with  auch  an  one.  &ware  of  niakinff 
any  treaty  of  peace  with  such  a  rubber  and 
murderer  as  this ;  beware  of  feeding  these  sol- 
diers, or  giving  them  quarters,  when  they 
€ome  to  your  houiea.    Obut  tliekingof  As- 

Sria  knew  well  eoough,  that  the  kings  of 
rael  were  merciful  kings !  If  ye  will  not  uae 
the  sword  at  God's  bidding,  God  will  put  it  (as 
lie  hath)  into  the  hands  of  his  and  your  eiieroie!i, 
to  use  it  against  you.  Indeed  I  tliiuk,  till 
8aul*s  SODS  be  banged  up  before  the  Lord,  the 
lague  of  famine  shall  not  be  stayed  from 
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**  Now,  in  the  next  place,  1  witness  by  this 
my  testimony,  my  adherence  to  the  scriptures  of 
Inith,  the  Holy  BiUe,  the  Old  and  New  Tes- 
tament, which  has  been  made  sweet  to  me. 
The  fault  is  not  in  them  that  we  understand 
^em  not,  but  in  us,  and  this  we  have  as  our  old 
father  Adam*8  heirship.  I  viitness  my  adher- 
ence to  the  Covenants,  National  and  Solemn 
Lieague;  Confeasion  of  Faith ;  only  there  is  in 
it  soiHething  eoocemiug  the  magistrate's  rail- 
ing a  synod  of  ministers,  by  virtue  of  his  magis- 
traticaf  4M)wer,  which  ought  to  be  caiitioufily 
understood  according  to  tlie  General  Assembly's 
explication.  I  adhere  to  the  Catechisms  larger 
and  ehorter,  Psalms  In  metre.  Directory  fur 
Worsliip,  Form  of  Church  Government ;  tlic 
doctrine  of  the  church  of  Scotland,  as  it  is  held 
out  in  the  word  of  God,  and  laid  down  in  the 
foresaid  papers.  I  adhere  to  all  fiiithful  testimo- 
nies fbr  truth  ia  Scotland,  of  one  aort  and  aao- 
iber,  and  particularly  these  three,  the  papers 
-I^imI  attbe  Queeusfwry  of  the  date  of  the  Sd  of 
June,  theSanqubarDecfaratioD,  the  Rutherglen 
Testimony,  and  every  other  paper  tending  to  the 
|Pood  of  religion,  particularly  the  Causes  of 
Wrath,  and  1  request  all  to  nead  and  consider 
Ihem.    lleavAmytestimQDyAgiiBsttb^Bthat 
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mj,  that  1  am  a  aelf  murderer,  beoanae  I 
spidce  that  which  God  gave  me  to  apeak,  befora 
bis  adversariea;  and  I  think  that  it  is  my  great 
meroy,  that  he  hath  helped  me  to  be  free  before 
them  in  matters  of  trutli,  relating  to  tbe  dis- 
owning of  them,  and  standing  to  our  God^s,  and 
our  own  rights.  Tliis  paper  1  leave  as  my 
testimony,  and  formed  ana  deliberate  thoughto  s 
and  request  all  to  bear  with  ftults  of  weaknesBy 
especially  when  the  aword  of  the  adversary  in 
above  a  man's  liead.  Now  farewell  world,  and 
all  things  in  it.  Welcome  l^rd  Jesua  Chriatt 
into  thy  bands  I  recommend  my  aphit, 

Sic  Subicribiturf        WnxuM  CuTHiu*'    ■ 
"■^^^■^■^■"•■^ 

Of  this  Trial,  Fountainhall,  in  Us  DecMooa, 
says  only : 

'•  July  S0, 1681.  Mr.  Donald  Caigill  and 
four  of  nis  disciples  were  condemned  for  re- 
bellion, and  disowning  the  king,  and  liaaged 
the  next  day  J'    1  Decisiona,  148. 

But  the  foUowing  paasagea  in  the  same  nn 
lume  concern  Caigul : 

**  June  4, 1680.  A  Council  wab  called  ex- 
traordinary  upon  the  news  of  the  riot  com- 
mitted by  some  women  at  UueenVlerry,  who 
rescued  from  some  of  the  king's  forces  one  of 
the  ministers  who  preach  at  the  ficM  eouven- 
tides,  called  Mr.  DonaM  Caivill,  and  Henry 
Hall,  a  feuer  in  Tiviotdale,  who  was  woomled 
and  taken,  but  died  of  his  wounds;  only  their 
pafiers  were  seized  on,  and  a  new  covenaat. 
which  was  nrintcd.  The  Council  aeut  gmrH 
Dahuel  witn  a  party  to  make  all  the  strict  in- 
quiry he  oouM,  to  apprdiend  Cargil  the  mi- 
nister, and  to  take  them  prisoners  who  had  de- 
fended him." 

"  Oct.  5.  Mr.  John  Wanse,  keeper  of  the 
Tolbooth,  got  a  severe  reproof  from  tbe  coun- 
cil, for  suffering  one  of  tlie  women  to  escape 
out  of  prison  who  had  assisted  Mr.  Daniel  Car- 
gill's  escape  at  tho  Uueen's-ferry  in  June  Uut, 
with  certification  he  should  not  only  be  de- 

E rived,  if  bo  fell  in  the  like,  but  also  he  and 
is  cautioners  most  rigorously  pursued." 
'*Jan.  lath,  1683.  By  Act  of  Privy  Council, 
the  Solemn  League  and  Covenant,  witli  Car- 

S'lPs  Covenant,  and  several  other  papers,  were 
is  day  s«>lemnly  burnt  at  tbe  cross  of  £din- 
burgh,*the  magistrates  being  present  iu  their 
scarlet  robes.  fe»ome  wondeml  at  their  policy 
in  reviving  the  memory  of  ao  old  and  hi  tried  a 
legend  as  the  Solemn  League,  which  was  burned 
in  JG<>\,  and  set  people  a  work  to  buy  it  and 
reail  it ;  and  for  Cargill's  ridiculous  CJovenant, 
they  had  about  a  twelve- month  before  tbia, 
caused  print  it ;  though  that  was  only  in  con- 
tempt ofit" 

Sbiels,  in  bis  *'  Hind  let  Loose,"  is  vetj 
copious  concerning  refusal  to  pray  for  thekin|p. 
The  followiiig  curious  and  cliaracteristic  ex- 
tract, which  conveys  a  satislkctorj-  notion  of 
his  sentiments,  argnmetits,  and  style,  will  per- 
bi^M  be  read  not  without  interest*: 

**  To  vindicate  the  acniplers  and  refusers  of 
such  compelled  and  extorted  devutious  in  pn/» 
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ing  for  tyrants,  I  shall  offer  these  ooDsidera- 
tioDs: 

^*  1.  The  imposed  form  of  it  (which  as  it  is 
found  in  the  ori^nal  from  whence  it  is  taken, 
is  only  paraphrasticall j  expoanded, ,  God  save 
the  king ;  and  catechresticallj  applied  to  ty- 
rants, bein^  in  the  native  sense  of  the  words 
of  this  sigfnification,  Let  the  king  live ;  which 
is  a  veiy  improper  wish  for  men  of  death,  of 
whom  God  sars  they  shall  die,  and  the  law 
■ays,  they  shall  die  mr  their  murders  and  ca- 

fiital  crimes)  must  be  taken  either  as  an  ada- 
atory  compliment ;  or  a  congratalatory  ho- 
nour ;  or  a  precatory  benediction.  The  first 
as  it  is  extorted  most  illegally,  so  it  can  be 
tendered  neither  civilly,  nor  sincerely,  nor 
christianly ;  but  all  ingenuous  men  would  think 
it  a  base  imposition,  to  be  forced  not  only  to 
subject  themselyes  to  their  tyrannical  op- 
pressors, but  to  flatter  them  as  if  they  were 
not  such.  Whaterer  they  may  force  the 
mouth  to  speak  dtssemUingly,  they  can  never 
compel  the  heart  to  think  such  wishes  are  dne 
to  them ;  and  so  they  can  never  be  cordial, 
nor  consistent  with  candor ,  and  }6  interpose 
the  holy  and  dreadful  name  of  God,  in  a  dis- 
aembling  compliment,  to  flatter  base  men,  is  a 
horrid  mocking  of  God,  and  a  heinous  taking 
.  his  name  In  vain,  contrary  to  the  third  com- 
mand. If  it  be  a  oongpratulation  (as  always  it 
is  used  in  scripture,  and  in  cases  formerly ;  be- 
ing never  imposed  on  men,  by  way  of  com- 
pulsion, before  this  set  of  tyrants  started  up, 
that  know  they  can  get  no  cfeference  of  honest 
men,  but  by  extortion)  it  is  the  more  abomin- 
able ;  not  only  for  the  h  jrpocrisy  that  is  in  it, 
but  the  blasphemy,  in  giving  thanks  for  the 
promoter  ot  the  devil's  interest,  and  the  de- 
stroyer of  Christ's,  and  the  liberties  of  man- 
kind. What  have  we  to  congratulate  him  for, 
but  for  overturning  our  laws  and  liberties,  and 
oppressing  us  in  most  grievous  tyranny  T  Be- 
•icles,  to  give  the  vilest  of  men,  when  exalted, 
any  congratulatory  honour,  is  coiitrary  to  the 
fifth  command,  as  is  shewoi  above.  **  And  it 
were  a  forsaking  of  the  law,  thus  to  praise  the 
wicked,  since  they  that  keep  the  law,  will  con- 
tend with  them,''  Prov.  xxviii.  4.  If  it  be  a 
benediction,  we  cannot  bestow  it  upon  one  whom 
our  father  curses,  our  mother  curses,  and  all 
our  brethren.  It  is  no  less  preposterous  to 
bless  whom  the  Lord  declaredly  curses,  than 
to  curse  whom  he  blesses.  **  Tlie  curne  of  the 
Lord  is  in  the  house  of  the  wicked,"  Prov.  iii. 
Ali.  We  cannot  then  bless  that  house.  Nor 
can  we  bless  tliem  that  our  mother  curses,  and 
erles  for  vengeance  against,  as  she  did  against 
Nebuchadnezzar,  Jer.  H.  34,  35.  Nor  them 
against  whom  the  blood  of  our  dead  brethren 
hath  a  mortal  cry.  *^  How  long,  O  Lord,  holy 
and  true,  dost  thou  not  judffe  and  avenge  our 
blood  ?"  Uev.  vi.  10.  And  the  vexed  spirits 
of  our  brethren,  yet  how  ling  under  the  same 
yoke,  are  putting  up  before  the  throne  of  grace, 
the  same  continued  cry,  with  incessant  impor- 
tunity. "  How  long,  how  long  shall  the 
wicked  triumph  ?  Uow  long  shall  they  break 
yoL.  X. 


in  pieces  thy  people  ?  O  God,  to  whom  yen* 
geance  belongeth  ?"  Psalm  xciv.  1—4.  Yea 
God  hath  said  it,  and  we  must  not  contradict 
it  in  our  practice,  against  all  tyrants  that  wrest 
judgment,  and  say  unto  the  wicked,  **  Thou 
art  righteous :  him  shall  the  people  curse,  na* 
tions  shall  abhor  him,"  Prov.  xxiv.  24.  And 
this  miist  stand  registred,  as  the  everlasting 
-clause  t>f  all  Zk>n's  haters,  to  which  all  her 
lovers  must  say.  Amen,  that  they  shall  he  as 
the  grass  opion  the  house  tops,  and  never  have 
the  benefit  of  the  Church's  oenediction,  PsaU 
cxxix.  8.  *'  Neither  do  they  which  go  by  say, 
the  blessing  of  the  Lord  he  upon  you :  w« 
bless  yoo  in  the  name  of  the  Loiti.*'  This  one 
word  may  be  a  sufficient  soperMdeas  from 
blessins'  any  of  the  enemies  of  God,  or  of  the 
Church,  while  acting  in  a  declared  opposition 
to  God  fi>r  the  destruction  of  his  people  and 
interest 

«'  2.  Either  this,  <  Save  the  king,*  as  they 
mouth  it,  and  demand  the  repetition  of  it,  w 
a  prayer,  or  it  is  not  If  not,  it  must  be  e 
dreadfhl  profanation  of  the  name  of  God,  to  be 
commanded  to  speak  to  him,  and  yet  not  to 
pray.  If  it  be  a  prayer,  we  would  expect  ano* 
ther  way  of  deahng  with  us,  if  they  really  de- 
sired the  benefit  of  our  prayers,  than  a  threat* 
nmg  us  with  death,  if  we  did  it  not.  And  if 
they  did  desire  it,  as  Darius  did,  **  that  we 
might  ofier  sacrifices  of  sweet  savoor  unto  the 
G<M  of  Heaven,  and  pray  for  the  life  of  the 
king  and  of  his  sons,"  Ezra,  vi.  10,  we  could 
not  refuse  to  pray  for  him,  so  far  as  might 
consist  with  that  prayer  of  the  same  Dannt, 
in  that  same  decree,  verse  12,  **  that  God  may 
destroy  all  kings  and  people,  that  shall  put  to 
their  hand  to  alter  and  «{estroy  the  house  of 
God."  We  can  pray  no  prayer  inconsistent 
with  this ;  and  to  pray  that  God  would  save 
this -king,  and  yet  destroy  all  kings  that  put  to 
thfcir  hand  against  his  house,  were  to  pray  con- 
tradictions. But  they  know  they  deserve  no 
prayers,  and  must  lorce  them,  if  they  get 
them.  And  all  the  world  knows,  that  com- 
piled prayers  are  no  devotion  ;  and  if  they  be 
no  devotion,  they  most  be  sin ;  imposed  prayers 
are  not  the  prsyers  that  God  will  near  and  ac- 
cept ;  and  if  we  have  not  the  faith  of  accept- 
ance in  them,  they  must  be  sin  ;  tor  whatever 
is  not  of  faith  is  sin,  Rom.  xiv,  last  verse.  All 
prayers  which  God  will  hear,  must  proceed 
from  the  heart  voluntarily  and  fervently,  in 
spirit  and  in  truth,  with  the  whole  heart  *,  but 
imposed  and  compelled  prayers  cannot  be  suoh, 
especially  when  tliey  arc  not  onlj^  by  them  im- 
posed, but  prescribed  as  to  the  torai  of  them : 
which  sets  and  forms  prescribed  by  men,  atid 
such  men  as  usurp  a  supi-emacy  over  the 
Church,  cannot  be  submitted  to,  according  to 
the  word  of  God,  and  principles  of  our  re* 
formation. 

**  3d.  That  infallible  pronosition'^of  the  Apos- 
tle, whatsoever  is  not  pf  fiuth  is  sin,  must  be 
urged  yet  a  little  further :  and  that  with  a  re* 
ference,  both  to  the  person  required  to  be  prayed 
for,  and  to  the  matter  of  the  duty  more  ge^ 
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Ihe  Lord  repro?e  hii  tnrant,  for  iiioiirBitt|^  for 
a  king  uhom  he  disownvd,  then  we  may  mut 
pray  ibr  aucb  a  kin^  whom  the  Lord  disbwDs, 
as  be  disowns  all  tyrants,  for  they  are  aeC  u|> 
aud  not  by  him  ;  but  the  antecedent  in  true 
in  that  example  of  Samuel ;  therefore  abo  tb<» 
consequent,  that  we  m^y  not  pray  tor  them 
at  kings,  whom  the  ]>rd  disowns. 

**  4.  Aloieover,  to  confirm  this  yet  furtlier  ; 
that  prayer  is  not  of  faith,  an<l  so  sin,  whieh  is 
contrary  to  the  precepts  ol*  God,  and  hhi  pro- 
mises, and  the  pmctices  of  the  saints  ;  but 
praying  for  wickeil  ktn^  their  preserratknit 
IS  contrsry  to  these  pn.'ccpts,  promises,   aad 

practice8,'(Scc.     Ergo it  is  contrary  to  some 

divine  precepts,  both  atfirmative  and  negative. 
There  is  au  affirmative  precept,  prescribing 
what  prayer  should  be  used  under  the  domina- 
tion 01  tyrants,  that  they  should  ^eep  and  say, 
8|wre  thy  |ieoplc,  O  Lord,  gi?e  not  thine  heri- 
tage to  r«*proach,  that  the  heathen  should  rain 
over  them,  wherefore  should  they  sa  j  among 
the  people,  where  is  their  God  r  Jod  ii.  17. 
If  it  lie  a  reproach  to  be  under  heathen  rulers^ 
and  if  we  should  pray  that  they  may  not  nile, 
but  tlwt  our  God  may  shew  himself  where  be 
is,  and  who  he  is,  in  deliyering  his  people  fnmk 
their  domination :  then  it  is  contraiy  to  tlus, 
to  pray  for  the  preserration  of  tyrants,  that  do 
rule  over  them  to  their  destruction  and  re* 
proacb ;  for  it  is  contradictonr  to  pray,  thsC 
they  may  not  rule,  and  thattbey  may  oe  pre* 
sen-ed  in  ruling.  There  is  a  ne^ti?e  preoepC, 
probibitingtbesalutationof  bcreticsand  ettenien 
of  the  gospel,  which  will  condemn  this  salutalioift 
of  hen«ti(»J  kings :  for  in  the  original,  God  sam 
the  king,  «g  no  more  than  a  solemn  salntation,  or 


illy.  First,  if  we  cannot  pray  for  this  man, 
neither  as  a  Christian,  nor  as  a  king,  tb^  wc 
cannot  satisfy  this  imposed  flemaod ;  for  it  will 
not  satiiify  for  him  as  a  heathen  :  but  we  can- 
not in  faith  prav  for  him,  either  as  a  Christian 
•r  as  a  king.  Not  as  a  Christian,  for  besides 
that  he  is  an  excommunicate  apostate  (by  a 
sentence  which  we  believe  stands  jyet  ratified 
in  heaven,  pronounced  by  a  faithfufsenant  of 
Christ)  and  a  Papint,  which,  as  such,  can  nu 
more  ne  pravcd  for,  than  the  pope  as  |Nipe ; 
for  wliom,  aiid  all  the  limbs  of  Antichrist,  the 
only  prayer  that  Protestants  can  pray,  is,  that 
the*  Lonf  would  consume  him  with  the  spirit  of 
his  month,  and  destroy  with  the  briglitness  of 
his  coming.  9  Thess.  ii.  8.  (we  cannot  reconcile 
the  prayers  of  some,  that  pray  against  the  pope 
and  his  supiMrters,  and  upliolders  of  his  tot- 
tering kin&fdoui,  and  yet  for  this  his  Anticliris- 
tian  vassal)  his  raj^c  and  resolution  in  prose- 
cuting a  war  a^auisk  Christ  and  his  follow  its, 
is  such,  that  if  we  may  make  comparisons, 
imr  faith  will  have  Utile  more  ground  to  pray 
for  James,  tlian  Christians  of  old  could  find 
for  Julian  the  apostate.  Nor  as  a  king,  ibr 
that  we  cannot  lio,  because  he  Ls  none  with 
Gud*s  approb;ition,  and  may  not  do,  ibr  a  very 
heathen  could  teach  us  tu  pray  t  that  God  would 
destroy  all  kings  thut  put  to  their  hand  to  alter 
and  destroy  the  house  of  God.  Ezra,  vi.  13. 
And  besides,  in  the  second  place,  with  respect 
to  the  matter  of  the  duty  in  goierai,  that  can- 
not be  in  faith,  which  wants  a  warrant  in  the 
word,  either  by  precept,  promise,  or  practice ; 
but  to  pray  for  wicked  tyrants  and  enemies  of 
God,  wants  a  warrant  in  the  word,  either  by 
precept,  promise,  or  practice :  there  is  no  pre- 
cept for  it,  either  generol  ur  particular,  neither 
express,  nor  any  to  which  this  is  rc<1ucible  ; 
and  w  ho  dare  add  without  a  precept  in  the 
morship  of  GmI,  either  for  matter,  manuer  or 
end,  what  be  hath  not  commanded?  For  such 
presumption,  Nadaband  Abihu  wore  destroyed. 
iiC\it.  X.  1.  2,  because  they  did  that  which' the 
Lord  had  not  commauduLl.  What  command 
can  there  be  ibr  praying  for  that,  which  is 
against  the  preceptive  nill  of  God,  but  it  is 
a^iiinst  the  preceptive  will  of  (iotl  that  there 
•tioiiid  be  tynints  :  therefore  to  pray  that  these 
mav-  he  pi-esiTvt-d  in  the  worM,  euiwiot  iall 
nnucr  a  command  oi'Ood.  Th^.w.  is  uo  pru- 
niise  for  it,  which  u  the  i'omciit  unil  foniukiti'ju 
of  prayer:  we  can  pray  for  nuthi..::  tl..;t  wc 
have  not  a  promise  tr>r,  either  ^ciioral  or  |iar- 
ticiilar;  but  we  hare  none,  nor  can  li^\e  any, 
for  the  prwserration  of  a  plague  to  us,  us  iy- 
rants  are. 

'*  There  is  110  practice  for  it  in  scripture,  to 
pray  for  kiiiSTS  thut  put  to  th<?ir  hand  to  (h\ai  oy 
tile  house  of  Cod.  Samuel  liid  iudi-ed  ntouni  for 
18ruK  but  the  lionl  ilpruvid  hiin  for  it,  ^<  how 
loofir  wilt  thou  inourn  for  Said,  seeintf  I  h.ive 
ri;jectctl  him  from  beiiit^  kiiM^  c^er  Israel  ?'* 
1  ?Sam.  xvi.  ],  bt^ike  ihi*  reproof  was  Ibr  his 
praying"  ibr  Siiul's  prcjci vaiion  u<  Jving,  ibr 
othcrv»ise  we  may  mouri  Ibr  wicked  wretches, 
^*  Uisir  ^lii  and^  mUery  both.    But  hcucc.  if 


apnriTutory  w  ish  that  he  may  prosper,  S  Epist. 

John  ver.  10. 1 1.    *^  If  there  come  any 

and  bring  not  this  diX'triiie, ....  neither  bid  him 
God  sp€«d,  ibr  he  that  biddelh  him  God  speed, 
is  partaker  of  his  evil  deeds."  Godspeed,  in  tbn 
Greek,  is  the  b;\me  with  God  save  in  the 
Hebrew.  If  then  we  mui»t  not  say,  God  safe 
a  heretic;  neither  musti^e  say,  God  sarean 
heretical  king,  or  a  popish  tyrant,  a  sworn 
enemy  to  the  gospel  of  Christ,  and  the  coming 
of  his  kingdom.  This  is  also  inconsislent 
with  tliat  rule  and  directory  of  onr  prayers, 
!  commonly  called  the  Lord*s  prater,  not  only 
b(;cau:t»e  it  cannot  be  reduced  to  uiy  of  its  pe- 
tit ions  (which  are  (TOiiipivhensrre  01  all  that  wa 
ure  wa;Tanted  to  pray  ibr)  but  because  it  is  con- 
trad  ijlory  to  the  second,  which  is.  Thy  king- 
dom coiue.  The  coniinuf  of  Christ's  kmgdom 
in  oui'  Inn-i  counoL  consist  with  the  preservation 
of  the  tyrant's  reijfii,  which  is  Satan's  nile,  for 
Antiehfisi'ti  miA  Satan^s  kingdom,  and  Christ's 
CfiRiit>t  be  promoted  both  at  once.  It  may  ba 
al^  de'.no;tbtuiied,  liiat  it  is  inconsisttint  witb 
all  the  pctiUons  of  that  perfect  form  of  prayer. 
With  tlie  fii-$t,  ItaMowed  be  thy  name;  Ibr 
w  hen  tliey  who  rule  over  his  people  make  diem 

to  ho\i  1,1  hen  his  r-amc  continually  is  Uaapheaied. 

Isa.  lii.  T).  yea  miieh  profiuiedin  the  Acqnant 
!  n'pcaf'iHV  tiiut  ini)>OHition.  With  the  seoond, 
I  tliy  ki:>gdum  cciuc;  for  when  h«  Uikn  nnlt 
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kim  bis  grrett  power  and  rrifrM,  thm  it  the 
time  he  will  destroy  them  that  destroy  the 
earth,  iter.  zi.  17.  18.  It  is  against  the  third, 
thy  will  be  done, ...  for  it  is  ayrainst  his  precep- 
tive will  that  there  should  be  a  throne  of  ini* 
quity,  it  shall  not  have  iellowfihip  witli  hiiiH  as  it 
wouki  hafe,  if  acconiiug'  to  his  will.  And 
therefore  Habbakkuk  pleads  from  the  liord's 
holiness  and  rig^iteouftness  av^niiist  tyrants, 
Habbak.  i.  13.  14.  It  is  againiit  the  fourth, 
irive  us  this  day  our  daily  bread,  to  pray  for 
them  thai  rob  nc  of  it,  whom  the  Lord 'hath 
•el  over  as  for  a  plague,  to  domineer  over  our 
bodies,  and  all  the  mesns  of  life.  Neb.  is.  37. 
The  saints  there  make  a  complaint  of  kinie^, 
and  pray  to  remote  them,  not  to  save  thein : 
the  cnurch  also  prays  against  base  mlers  on 
Ibis  account,  because  onder  them  they  get 
their  bread  with  the  peril  of  their  lives.  Lam. 
r.  8.  9.  It  is  against  the  fifth,  forgive  us  oar 
debts  or  sins;  for  if  we  pray  for  taliugaway 
the  guilt  of  sin,  we  must  also  pray  for  removing 
Ihe  punishment ;  whereof  this  is  one,  to  l)e 
imder  tyrants :  and  if  it  be  sin  whicli  brings  on 
judgment,  then  it  is  sin  to  pray  for  the  keeping 
of  it  on,  Mid  oontinuing  tberecif ;  and  though 
we  shoald  forgive  their  sin  against  us,  yet  we 
ought  to  complain  against  meir  sins  against 
God,  and  the  Chnrch  in  deftUng  it,  and  shed- 
ding the  Uood  of  the  Saints.  PSaL  Ixxiz.  1.  7. 
It  is  against  the  sixth,  lead  as  not  into  temp- 
tation, and  deliver  ns  from  evil;  for  their 
government  is  a  continued  tract  of  temp- 
tation, they  being  a  snare  on  Mixpab,  and  a  net 
spread  u|)Ou  Tabor.  Hos.t.  1.  And  if  we  pray 
io  be  delivered  from  all  evil,  then  we  must  pray 
to  be  delivered  from  tyranny,  which  is  a  great 
evil.    It  is  against  the  conclusion  also,  for  thine 

is  the  kingdom, andfflory :  tyrants  being 

0tated  in  opposition  to  the  gwry  of  God .  Again 
in  the  next  place,  it  is  against  many  promises 
of  giving  good  rulers,  and  of  breaking  the  yoke 
At  tyrants,  (as  I  cited  several  above ,)  neither  of 
which  can  consist  with  the  preservation  ofty- 
rantSy  if  such  a  prayer  should  be  answered  ac- 
cording to  the  idol  of  the  heart  of  the  suppli- 
cants :  for  if  God  should  save  this  man  as  long 
as  we  may  pray  for  him  as  a  king,  then  all  the 
promises  m  a  chanjipe  and  revoUition  are  pro> 
eluded.  Lastly,  it »  contrary  to  the  constant 
tenor  of  the  saints'  prayers  against  tlie  enemies 
of  God.  Dehors h  prayed  upon  the  destmction 
fkf  a  tyrant,  8o  let  all  thme  enemies  perish,  O 
Lord.  Jodg.  v.  ult.  Jotham  prayeo  agaunt 
the  bastard  king.  Let  fire  come  out  from 
Abimelech,  and  devour  the  menof  Seebem,  and 
....  let  fire  come  out  from  the  men  of  Sechem, 
and  devour  Abimelech,  Judor.  ix.  30.  David 
prays  a^nst  Saol,  whom  he  caHs  Cnsh  the 
Benjamite  in  the  title  of  Ptal.  vii.  allndiogto 
Kish  his  fotfaer^  or  because  he  wis  no  b^er 
than  an  Ethiopian,  a  Cushite,  Amos  ix.  7,  and 
could  no  more  change  his  saanners  than  an 
Mtfaiopiaii  can  change  bis  skin.  Jer.  xiii.  SS. 
ItePod'sSynops.  Critic,  in  locum.  Whereitis 
proven,  that  this  was  Saul;  against  him  he 
praysi  tkattkn  Lord  would  awakt  to  judgmsBt. 


Fnl.  vii.  6.  and  that  be  would  break  tbe  arna 
of  the  wicked  and  the  evil  man,  Psal.  x.  15. 
that  he  would  not  slsy  them,  (to  wit,  suddenly 
or  in  a  common  way)  lest  the  people  forget, 
but  scatter,  and  lirin<rthem  down,  and  consuma 
them  in  wrath,  that  they  may  not  be,  thut  it 
i  may  he  known  Go<l  ruletli  m  Jacob  to  the 
tmdsof  the  earth.  Ptaal.  lix:  11. 13.  This  ism 
fisalm  ap^inst  dotrs.  ver.  9.  what  dogsf 
Haul  and  his  mf^n  watching  David.  Set 
tlie  title.  As  also  it  is  s^inst  Saul 
that  he  prays,  that  the  Lord  would  not 
grrant  his  desires,  nor  further  his  devices,  ami 
as  for  the  head  of  them  that  compassed  him 
about  (which  was  Saul).  Let  the  mischief 
of  their  own  hps  cover  them,  Ptol.  cxI.  8.9. 
There  is  also  a  prayer,  that  the  saints  may 
e:Kecute  veiij^eance,  and  the  judgment  written 
upon  tyranta,  and  bind  them  with  chains^ 
PsaJ.  cxiix.  6.  8.  9.  The  church  is  brought  in 
praying  for  vengeance  against  the  Raliylontan 
tyrant,  Nebuchadnezzar  the  king  of  Babyloa 
hath  devoured  me, ....  the  violence  done  to  mo 
and  my  flesh  be  upon  Babylon,  shall  tlie  inha- 
bitanU  of  Zion  say,  Jer.  li.  31,  35.  Paul  im- 
precates any  man  that  does  not  love  the  Lord 
Jesns,  let  hun  be  Anathema  Maranatha,  1  Cor. 
xvi.  99,  and  sure  no  tyrant,  persecutor,  sub- 
vertor  of  Christ's  kingdom,  can  be  a  lover  of 
Christ  The  Martyrs,  under  the  fiAh  seal 
slain  for  the  word  of  God,  and  the  testimony 
which  they  held,  are  brouffbt  in  crying  apunst 
the  tyrants  tliat  murdered  them.  How  long ! 
O  Lord,  holy  and  true,  dost  thou  not  judu;e  and 
avenge  our  Mood,  Rerel.  vi.  9,  10,  Which 
though  it  be  to  be  understood  of  a  mortal  cry 
of  bfood,  as  Abel's  blood  cried  against  Cain  : 
yet  ought  to  be  a  pattern  of  our  prayers 
against  such  bloody  enemies,  imbruing  their 
hands  in  the  blood  of  onr  brethren,  for  which 
we  ought  to  pray  that  the  Lord  would  haste  to 
make  mquisition.  Durham  observes  from  this 
place,  that  God's  people,  ui  a  holy  way,  may 
pray  for  vengeance  upon  persecutors. 

**  5.  Let  us  consider  the  persim  and  matter, 
for  whom  and  for  what  this  prayer  is  extorted. 
Either  it  is  for  the  personal  salvation  of  Jamea 
the  Papist,  or  the  royal  preservation  of  Jamea 
the  tyrant.  It  will  not  ntisfy  to  pray,  that  if 
it  be  possible,  and  if  it  were  tbe  lord's  will,  he 
might  be  taken  to  heaven,  that  so  we  might  be 
quit  of  him.  Neither  were  it  lawful,  to  pray 
that,  except  we  prayed  first,  that  he  might 
repent  of  this  his  wickedness,  if  perha|)s  it 
ro^^  be  forgiven  him,  as  Peter  directed 
Simon  Magus  to  pray  for  himself.  Acta  viii. 
2a,  for  it  is  unlawful  to  pray  for  the  salvation 
of  a  papist,  except  upon  supposition  of  his  re- 
pentance and  relinquishing  popery.  We  must 
pray  nothing  but  according  to  tbe  will  of  God  ;• 
ami  it  is  not  the  will  of  God,  that  thcv  that 
have  and  keep,  and  will  not  part  with  the 
mark  of  the  beast,  should  be  saved,  for  he  is 
adjudged  of  God  to  drink  of  the  wine  of  his 
wrath.  Revel,  xiv.  9,  10.  So  we  cannot  pray 
for  him  as  a  Christian,  which  he  is  not,  nor  as 
a  papist,  eicopt  Ihst*  he  may  get  lepcntanoo^ 
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Nor  can  we  prmy  fur  liim  m  a  king,  whicb  h9 
11  Dot ;  nor  as  a  t^Tant,  except  that  he  may 
repentof  and  relinquish  his  tyranny  and  usur. 
pation  :  for  tyrants  as  snch  cannot  be  saved, 
no  more  tlian  papists  as  such ;  for  Tophet  is 
ordained  ut'  old,  yea  for  the  kin|^  it  is  proMUcd. 
• . . .  I$a.  XXX,  33.  We  cannot  then  pray  for  bis 
aalTntion,  except  we  pray  for  his  repentance, 
and  relini|uikhing  ull  his  sins,  and  so  we  must 
pray  tor  Lis  rt;linquishiu^  his  kiuffMhip,  and  that 
nc  may  ctsisc  to  t>e  kiiij; ;  fur  that  is  his  sin, 
that  he  hath  made  himself  kioff  without  God, 
and  at;aiu!il  xha  laws  of  the  land. 

'*  And  now,  wliilc  he  continues  such,  we 
miLst  conipUin  in  prayer,  not  for  his  misgo- 
I'criiniuut  only,  but  fur  that  he  ^^oreins,  and 
di-slrc  to  be  JelivL'ird  from  him.  Set^  Gee's 
Jlliu^Utrate's  Ori;;^iual,  |)a<r.  2oH,  Uut  now 
considorir.;<;  what  u  man,  and  what  a  king  he 
hath  bren,  p^uihy  uf  munler,  adultery,  idolatry, 
uiider  st'Dteuce  of  the  law  both  of  Cxod  aod 
mail ;  we  can  pniy  no  otherwise  fur  him,  than 
fcir  a  munlLrer,  adulterer,  or  an  idolater.  We 
Ciiimot  pray  for  him  ascloathed  with  authority, 
or  that  the  Lord  may  Ucsn  his  ^vemment,  tor 
that  is  his  sin  and  uur  misery,  that  he  is  a  f^- 
\emor :  and  his  throne  is  u  throne  of  iniquity, 
which  we  dare  not  pray  may  have  fellowship 
w  ith  God  Can  we  pniv  that  God  would  bless 
hiiii  on  a  throue  orini«piity  P  Could  we  pray, 
that  the  Lord  would  bless  a  drunkard  in  his 
drunketmess,  abusing  his  enjoyments?  Or  a 
tiiicf  in  his  stcalin*^,  though  he  used  his  pur- 
chase never  so  soberly  ?  What  if  pre^aUing 
rubbers  by  land,  or  pirates  by  sea,    preying 


apon  all  paasengera,  ahould  raquire  this  as  the 
ngn  of  subjection  to  themi  and  qdIv  conditMNi 
whereupon  such,  as  they  appceliend  and  over* 
oome,  should  be  suffered  to  live,  tliat  they 
should  pray  for  presenation  and  prosperity  to 
Uiein  (*  WouM  not  this  be  wickeifaieaa  thus  to 
pray  for  thieves  and  robbers?  And  ara  nec 
tvrants  the  greatest  of  thieves,  tliat  rob  and 
ifestroy  twenty  for  one  of  private  robberies  ? 
Aod  do  they  not  require  this  as  such  a  aiga 
on  such  a  condition. 

**  6.  Lastly,  then  the  plea  will  be  reduced  to 
this,  that  i^  is  exacted  as  a  badge  of  loyalty, 
and  sign.  Tessera,  Shibboleth  of  owning  tha 
authority.  Which  i  have  at  Ihia  length  en- 
deavoured to  prove,  cannot  be  conscientiously 
owned  by  us,  in  these  circumsianoea.  Ann 
even  by  this  argument :  that  authority  whidi 
we  cannot  pray  tor,  we  cannot  own ;  but  we  can* 
not  pray  for  this  tyrannical  authority :  there- 
fore, ....  the  minor  1  trust  is  in  some  measura 
made  manifest,  by  what  is  said  above.  And  aa 
I  conclude  this  head,  with  that  form  of  urayer, 
that  1  use  fur  the  king.  ''  O  Lord  God,  to 
whom  vengeance  belongeth,  shew  thyself  s 
lift  up  thyself,  thou  judge  of  the  earth,  render 
arewanl  to  the  proud.  Lord,  how  long  aball 
the  wicked?  how  long  shall  the  wicked  tri- 
mnph  ?  shall  the  throne  of  iniquity  have  M* 
lowship  with  thee,  that  frameth  miscbiaf  by  a 
law  ?  The  mighty  and  terrible  God  deakroy  all 
kings  and  people,  tliat  put  to  their  hand  to  alter 
and  destroy  the  House  of  God.  Overturn,  o«-er- 
tum,  overturn  this  throne  of  tyranny,  and  lei  it 
be  no  more,  imtil  he  come  whose  right  it  is." 


SIS.  Proceedings  against  Sir  IIuoii  Campbell,  Laird  of  Cesnock, 
for  Treason:  30' Chaulks  II.  a.  r.  1684.  [Wodrow's  History 
of  the  Siiflerings  of  the  Church  of  Scotland.*  Records  of 
Privy  Council,  and  Records  of  Justiciary  of  Scotland.] 


Aifgusi  16j  1683. 


Canipbel  of  Ceenock  elder Campbell  of 

_,  Cesnoi'k  jounger,  the  laird  of  Rowailan  elder 

1  HE  Council  appoint  the  King^s  Advocate    and  younger,  Montgomery  of  i^ng* 

to  raise  a  process  of  Treason  against  the  earl  ■  shaw, Fairly  of  Bniimfiekl,  Baily 

of  Ixm  don,  lord  iMelvil,  sir  John  Cochran  of  I  of  Jerviswood,  Crawford    younger    of 


Ochiltree,   SoUn  Cochran  his  sun,  sir  llugh 

*  Mr.  Laing,  in  his  History  of  Scotland, 
deservedly  places  great  reliance  on  Wudrow's 
work,  and  upon  difierent  occasions  gives  proofs 
of  its  anthcuticity  and  bears  testimony  to  the 
merits  of  the  author.  Lord  Ilailes  does  not 
speak  with  %eTy  great  reverence  of  the  saga- 
city of  any  of  the  Kcclesia^itical  Uistoriansof 
t^cotland.  *  l^e  his  Historical  Memorials  con- 
cerning the  Frovinr'ial  Councils  of  Scottish 
Clergy,  Vc.  At  p.  29,  of  that  tract,  he  says 
in  a  Note,  *'  Keith  was  as  incapable  of  dle- 
ceiving  as  lie  was  of  judt*ing.  I  can  make  no 
better  excuiK»  t'ur  this  useful  labourer  in  the 
History  of  Sc4>iliind.  When  1  say  more  for 
CaUlerwood  aitil  ^Vodrow,  let  mc  be  termed 
partial  ai:d  pi\  juda  i.d.*'     (t  must  b^  admitted, 


CraM  fordland. 


Stuart  of  Cultness,  and 


that  Wodrow's  work  not  unfrequeutly  exhibils 
indications  of  credulity,  and  on  inclination  to 
the  notion  of  particular  providential  judg- 
ments. 

The  following  is  Burnetts  account  of  thn 
proccediogs  against  the  Campbelk : 

<(  When  Castairs  was  put  to  the  torture,  and 
came  to  capitulate  in  order  to  the  making  a 
disoovery,  be  got  a  promise  from  the  connctl, 
that  no  use  slwuld  be  made  of  hia  depoaitioii 
against  any  person  whatsoever.  He  in  his  de- 
position said  somewhat  that  broufrbt  air  Hugh 
Cambell  and  his  son  under  the  gmit  of  treason, 
who  h^d  been  taken  up  in  London  two  yeara 
before,  and  were  kept  m  pciaoii  all  thia  whii^ 


I  believe  thmt  Margaret,  the  daughter  and 
lieiress  of  air  George  Campbell  of  Cesnock, 
who  appears  to  have  beeo  mvolved  with  hia 
father  in  thia  charge  of  Treaaon,  loarried  Alex- 
ander niime,  who  asaamed  her  name  of  Camp- 
bell, and  became,  in  1704,  a  lord  of  seision  by 
the  title  of  lord  Ceanock.  He  waa  tecond  bod 
of  sir  Patrick  Hume,  first  earl  of  Marchmont, 
whom  he  succeeded  in  thai  title.  Id  1714,  be 
resisned  hia  aeat  in  the  court  of  sesriou  to  hia 
brother  air  Aodraw.  Hume.  MentioD  is  made 
of  him  m  lady  Murray's  Narrative,  prailed  in 
the  Appendix  to  Mr.  Rosa's  Obssrnitioi»  on 
fox's  HiUDrioal  Yiw^ 
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-— —  Dtnholm  of  Westsbids,  who  being  dted 
before  the  late  Juatioe-air,  upon  several  points 
of  Treason,  it  waa  made  appear  to  them  that 
at  the  time  of  their  eitatbn  they  were  oot  of 
the  kingdom. 

Nov.  3.  The  procedure  of  the  Scots  coun- 
cil at  London  in  thia  matter,  ia  read  at  Edin- 
hurgh,  and  inaert  in  the  registers.  '  At  White- 
iiall  October  %%^  1683,  present  the  kin^s  ma- 
jesty, his  rojpal  highness  the  duke  ot  York, 
the  earls  of  Murray,  Middletoo,  Sonderiand, 
Mar,  -Airly,  Aucrum,  Bmadalbin,  the  treasurer- 
depute,  justice  clerk,  advdcale,  and  John  Wed- 
derbnrn  of  Ooaford  ;  his  Majesty,  with  ad- 
vice of  his  privy  council,  orders  the  laird  of 

The  eari  of  Melfort  got  the  promise  of  his 
estate,  which  was  about  1,000^  a  year,  aa  soon 
as  he  should  be  convicted  of  high  treason.  So 
an  act  was  brought  in,  which  waa  to  last  only 
six  weeks ;  and  enacted,  that  iT  within  that 
time  any  of  the  privy  council  would  deipose 
that  any  man  waa  proved  to  be  guilty  of  high 
treason,  he  should  upon  such  a  proof  be  at- 
tainted. Uoon  which,  as  soon  as  the  act  waa 
past,  four  or  the  privy  council  atood  np,  and 
affirmed  that  the  Cambells  were  proved  by 
Castairs's  deposition  to  be  euilty.  Upon  this 
both  lather  and  son  were  brought  to  the  bar, 
to  see  what  they  had  to  say,  why  the  sentence 
should  not  be  executed.  The  old  gentleman, 
then  near  eighty,  seeing  the  ruin  of  his  fhmily 
was  determined,  and  that  he  waa  condemned 
in  so  unusual  a  manner,  took  courage,  and 
said,  the  oppression  they  had  been  under  had 
driven  them  to  despair,  and  made  them  think 
how  tbey  might  secure  their  lives  and  fortunes: 
upon  this  he  went  to  London,  and  had  some 
meetings  with  Baillie,  and  othera :  that  one  waa 
aent  to  Scotland  to  hinder  all  riainga :  that  an 
oath  of  secrecy  was  indeed  offered,  but  waa 
never  taken  upon  all  thia.  So  it  waa  pretended, 
he  had  confesKd  the  crime,  and  by  a  shew  of 
mercy  they  were  pardoned;  but  |he  earl  of 
Melfort  possessed  himself  of  their  estate.  The 
old  ffentfeman  died  soon  after.  And  very  pro- 
baluy  his  death  waa  haatened  by  his  Jong  and 
rigorouB  impriaonment,  and  thia  unexampled 
conclusion  of  it;  which  waa  so  universaUy 
condemned,  that  when  the  news  of  it  was  wnt 
to  foreign  parte,  it  waa  not  easy  to  make  peo- 
ple believe  it  possible." 


Cesnock  and  his  son,   Rowallan  elder   and 

S hunger,  Crawfoidland,  Bnmsfield,  Alexander 
onro  of  Beaucrofta,  Jerviswood,  Mr.  William 
Carstairs,  Hepburn  aon  to  Major  Hepburn, 
— >  Spence  servant  to  the  late  earl  df  Argyle, 
prisoners  at  London  suspect  of  high  treaaon, 
and  aome  of  them  accused,  to  be  sent  prisoner* 
to  Edinburgh,  to  be  tried  according  to  law,  be- 
ingScotsmen. 

The  English  htw  conld  not  answer  the  view: 
they  had  against  them,  and  our  Scots  law  is 
far  more  arbitrary,  at  least  the  procedure  used 
at  this  time  vfnuld  not  have  gone  down  in  Eng- 
land. Accordingly,  those  named  were  aeni 
down,  aeveral  of  them  I  meet  wirh  no  mora 
in  the  registers,  and  can  say  no  further  of  them  ; 
but  these  who  were  chiefly  levelled  at,  w* 
shall  meet  with  in  their  order.  By  a  letter 
Irom  the  king,  the  advocate  is  ordered  to  pro- 
secute the  above  named  persons  for  treason. 

Dec.  10,  1683.  The  council  remit  it  to  tha 
bishop  of  Edinburgh,  treasurer-depute,  advo- 
cate, and  colonel  Graham  of  Claverhouse,  to 
consider  the  several  papers  sent  down  from  Lon- 
don, and  to  put  together  what  they  find  con- 
cerning every  prisoner,  and  to  begin  with  what 
concerns  Spence,  and  to  endeavour  to  decypher 
thelettera. 

Feb.  31,  1684.  The  advocate  reports  to  tbn 
council,  that  he  hath  found  matter,  as  he  con- 
ceived, to  insist  against  sir  Hugh  Campbel  of 
Cesnock  for  Treason.  The  council  February 
14th  ordain  him  to  insist ;  and  appoint  sir  Goorgo 
Lockhart  to  concur  in  the  said  process  with  tba 
King's  Advocate.  *  The  design  of  this  waa 
plain  enough,  to  hinder  that  able  lawyer,  who 
nad  vexed  them  so  much  in  tlife  earl  of  Ar- 
gyle's  process,  to  be  employ(?d  by  Cesnock. 
Accordingly,  upon  Cesnocfc's  petition,  Feb. 
31,  **  he  IS  allowed  to  employ  any  advocate  he 
pleasea,  and  they  are  warranted  to  plead,  still 
excepting  sir  George  Lockhart,  he  being  al- 
ready ordered  to  assist  the  king's  advocate,  f* 


*  The  order  of  the  Privy  Council  ordaining 
the  Lord  Advocate  to  insist  in  the  trial,  is  dated 
the  14th  February  1684,  and  not  the  12th  aa 
VITodrow  has  it.    It  is  in  these  words. 

*•  The  lords  of  his  majestic  privy  council 
having  heard  and  considered  a  representation 
made  l>y  his  majesties  advocat,  that  he  hatl  got 
probation  against  sir  Hugh  Campbell,  of  Ces- 
nock, elder,  sufficient,  as  he  conceaved,  to  prove 
him  guilty  of  treason,  or  airt  and  pairt  thereof, 
doe  give  order  and  warrand  to  his  majesties  ad- 
vocat, to  raise  and  insist  in  a  pi*ocess  of  treason 
against  him  before  the  justices,  and  doe  ordain 
and  require  sir  George  I.<ockeart  advocat,  to 
concur  with  the  king's  advocat  in  the  said  pro- 
cess."'   Privy  Council  Itecords,  p.  353. 

f  As  to  this,  the  entry  in  the  Privy  Council 
Records,  is  as  follows.  «*  February  2 1st  1684. 
Anent  a  petition  presented  by  sir  Hugh  Camp- 
bell of  Cesnock,  prisoner,  within  the  Tolbooth 
of  Edinburgh,  snewinff  that  where  the  peti* 
tioner  being  informed,  uiat  there  is  a  process  of 
tiMMi  rtistd  Bgaiojit  him  at  the  instanoe  (^iii* 
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HowcTcr  we  iball  find  Ccraock  ii  not  fnwe» 
outed  OBOu  the  plot,  but  npon  his  iccf  hid  to 
Bothwel,  and  that  the  witiieiises  who  had  in- 
fbrmed  against  him  retraeled  when  in  jadg* 
ment 

1  come  now  from  the  Records,  and  some 
•riginal  Letters  writ  by  a  gentleman  present  at 
tlie  Trial,  to  give  a  short  and  distinct  ancount 
of  the  process  against  that  worthy  gentleman 
■r  Hugh  Campbel  elder  of  Cesnock,  a  very  an- 
cient and  honourable  family  ;  and  because  this 
Trial  was  plainly  invidious,  and  every  thing 
stretched  to  the  utn^ist  height,  1  shall  give  the 
Juvervicw  of  it. 

Srllugh  u'ss  iiidicte<l  Ularch  17,*  and  with 


^«" 


n^esties  advocat,  and  he  being  seusible  that 
kis  majesty  nor  his  laws  does  not  allow  any 
person  processed  to  be  |irccluded  of  their  jost 
defences,  but  on  tlie  contnurie  has  ordained 
tlicm  to  appear  lor  any  imunalles,  and  it  is  raost 
ortlinar  for  the  counsel  so  to  «loe,  yet  the  prti- 
tioniT  baring  appliird  himself  to  sir  George 
Lockcart,  and  several  other  iawicrs  to  compear 
for  liiiu  in  the  said  iirocess,  thev  absolutely 
reftibo  unless  tliey  oe  commanded  by  your 
Joriisliips  to  that  enect,  and  tbereibre  numbly 
■ii|)|)lit';itin^  the  couiicill  to  oniaiu  the  said  sir 
Cjcriirt!  L.M*koail,  and  any  other  advocats their 
lordrtliips  of  couucill  ancf  the  petitioner  shall 
think  IJtt,  to  advise,  consult  with,  and  appear 
for  him  in  the  said  process,  that  the  petitioner 
be  not  deprived  of  those  legal  and  just  defences 
be  has  to  olfer,  and  in  the  mean  time  to  allow  the 
frecilom  to  tliem  or  any  others  that  can  be  ser- 
yiceab!e  to  the  petitioner,  free  acce«se.  The 
lonls  vi'  his  maji.>sii(*s  privie  councill  having 
considcrc.l  the  firyaid  petition, doe <^ve  warrant 
niicl  al!i>\vanco  to  any  advo<*ut  the  petitioner 
abaii  (lr..i:e  io  appear  for  him,  for  his  defence 
in  tiic  piorcs&r  of  treason  pursowed  against  him 
Lofi're  the  justices,  at  the  instance  of  his  uia* 
jrsaics  advocat,  cxceptiu;^  sir  (^eorge  Lockeert, 
he  being  toniierl^'  oiilered  to  concur  with  the 
kinir'^  advocat,  and  allows  the  magistrats  of 
Kdiobui'^h  and  keepers  ot'  the  Tollwotli  to  give 
the  petiiiMner  a  fitt  renin  be  himst^He  ;  and  his 
friends  and  advo(^ts  to  have  accesse  to  him,  fos 
prepariu<^  his  dcfeuces,  they  being  alwa\'s  an- 
swerable tor  his  saife custody.''  Privy  C!ouncil 
Records,  p.  357. 

*  The  Trial  was  first  appointed  to  procee<l 
on  the  17th  March ;  on  which  day  there  is  the 
ibUowing  entry  in  the  Books  of  Adjournal. 

Intran  March  17, 1684. 

Sir  Huffh  Campbell,  elder,  of  Cesnock,  John 
Weir  of  Newton. 

Indyted  and  accused  for  being  art  and  part 
of  the  late  rebellion,  and  other  treasonable 
CJrymes  mentioned  in  their  dittayes. 

Ptir5tf»cr.— Sir  George  ArKenzieof  Rose- 
haagb,  his  majesties  advocaL 

Procuraior«  i/i  Dtf/<nice.— Sir  Pfttrick  Hane, 
w  Mu  Lawdcr,  lir.  WilliMn  Fteldicr,  Mr. 


him  John  Weir  of  Ncwtoun,  who  is  contianci 
till'  Aprd,  and  the  AdTooala  insiirti  agninat 
Cesnock,  according  to  an  Act  of  Coaocflt 
dated  Fein-uary  14th»  by  which  sir  Gcorm 
Lockhart  i;*  appointed  to  concur  with  tbe  Ao* 
voeale  in  this  process.  That  da?  the  proeest 
is  delayed  till  March  24,  when  CenocL'e  la« 
dictnieut  was  read  as  foUows : 

m 

C£SN0CK*s  Indictiient.    S4th  March  1681. 

Sir  Hugh  Campbel  of  Cesnock  iadieted  ud 
accused,  that  where,  notwithatandinc  by  tho 
bws  and  acts  of  parliament  of  this  kingdoiB, 
and  constant  practick  thereof,  the  rising  of  his 
Majesty's  subjects,  or  any  number  of  tbem  in 
arms,  witb«kit  and  contrary  to  his  Majesty*! 
command,  warrant  and  authority,  and  the  aid- 
ing, abetting,  assisting,  resetting,  sapplyiDg, 
intercommnning,  or  keeping  correspoodeBce 
with  open  and  manifest  rebels,  and  the  out- 
bounding  or  ratihabiting  ot*  them,  or  ^oiag 
them  any  luvours,  are  crimes  of  high  Ire— no 
and  pnnisbable  with  ibrfi^re  of  life,  lands 
and  goods  ;  and  by  tbe  3  Act,  1  Pari,  king 
Jam.  1.  it  is  sutute  *  That  no  man  rebel  agaiusl 
'  the  king's  person  under  the  pain  of  fbrfeituro 
'  of  lite,  laiMts  and  goods ;  and  by  the  fifth  ad 
'of  bis  Majesty's  first sesision  ot  bisfirttpar- 

*  liament,  it  is  dechired.  That  it  shall  be  high 

*  treason  to  the  subjects  of  this  kingdoia,  or 

'  any  number  of  them,  more  or  Ich,  apoo  * 

*  any  ^und  or  pretest  whatsomeyer,  to  vm  or 

*  contmue  in  arms,  to  make  pcaet,  or  war,  or 

*  any  treaties,  or  leagues  with  foreign  prinosi 

*  or  estates,  or  amongst  tbemsehres,  witfaoat  his 
'  majesty's  s{)ecial  authority  and  approbatioa 
'  tint  interponed  thereto.'  And  all  his  ■»• 
jesty's  sulijt'cts  arc  discharged,  upon  any  pre- 
text whatsomever,  to  attempt  any  of  those 
things  under  the  pain  of  treason.  And  by 
tlie37  act  2  pari.  Jam.  6,  it  is  declared,  *  Thai 

*  no  man  willfully  maintain,  or  do  Ikyoura  to 

*  o|ien  and  manil'est  rebels  against  tbe  king's 
'  majesty,  under  the  pain  of  turfeitiire  ;*  and 
by  the  144  act,  pari.  12.  Jam.  6.  it  it  stitate 
and  ordained,   '  That  no  man  opeoly  or  noto« 

*  riously  reliel  against  the  king's  person  or  au- 
Mhority,    or    make  war  against  the  king's 

*  heges  ;   and  tliat  where  any  declared  trsi- 

Colline  Mc*Kenxie,  BIr.  Walter  Pringle,  Mr. 
John  KJucaird,  Mr.  William  Baiiy,  Blr.  Robert 
Mayne,  Mr.  James  Balfour. 

"  The  said  day,  Mr.  George  Bannerman  pro» 
duced  an  act  of  privy  coimdll,  fer  insiraoff 
agsinst  Cesnock,  whereof  tho  tenor  follows.* 
(Here  is  recited  the  order  of  the  privy  oouncil 
above  quoted,  but  dated  the  16th  instead  of  the 
14th  as  it  stands  in  tho  Record  of  tbe  Prirj 
Councill.) 

<«  The  Lords,  at  his  Majestico  Adyoeata  de- 
sire, continues  tbe  dyett  againat  John  Weir  of 
Newtoun,  till  the  7th  day  of  Aprill  next,  ami 
against  sir  Hugh  CampfaeU,  Munday  next,  and 
ordains  witnesses  and  assysers  to  attendy  ylk 
aoe  under  the  punc  of  Qfrehuadmh 
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"•^ixMi  or  rebels  reMir  in  an^pait  of  thn  realm 

*  nmie  of  his  Mi^^y*s  lieges  shall  presuinc 
t  *  to  reset,  ^sopplj  or  intcrcommone  with  them, 

*  or  give  tbem  mest,  drink,  house,  harbour,  or 

*  any  relief  or  comfort,  mider  the  same  pain 

*  for  whilk  they  ai«  forfeited,  or  put  to  the 

*  horn  ;  and  that  immediately,  upon  knowledge 

*  of  their  repairing  in  the  bounds,  all  his  Na- 
'jesty's  obedient  subjects  do  their  exact  dili- 

*  gence,at  the  utmost  of  their  power,  in  search- 
'ing,   seeking,  taking  and  apprehendine  of 

*  tM  said  declaired  traitors,  and  nresentitie  tnem 

*  to  justiee,  or  in  Ibllowing  of  ttiein  while  they 

*  be  taken,  and  eipelled,  and  putout  of  the 
<  shire  ;  and  immediately  to  make  intimation 

*  to  the  magistrates  and  persons  of  power  and 

*  authority  in  the  next  shire,  wlio  shall  be 

*  hoMen  to  do  the  like  diligence  without  delay, 

*  and  so  from  shire  to  shire,  while  they  be  ap- 
'  prehended  and  brought  to  justice,  or'expclled 
■  and  put  forth  of  the  realm ;   and  that  they, 

*  witli  all  possible  speed,  certify  his  majes^, 

*  or  some  of  his  secret  council,  or  some  of  the 

*  chief  persons  of  authority  and  credit  dwelling 
'  within  the  same  shire,  that  such  persons  are 
*•  within    the    same,    wandering    athort  the 

*  country,  or  lurking  ih  any  part  thereof,  under 

*  the  pain  that  the  traitors  or  rdbels  ought  to 

*  have  sustained  in  l)Oilies  or  goods  themselves, 

*  in  case  tliey  had  been  apprehended,  present- 
«  ed  and  convict  byjitstice  ;»  and  by  the  14  act, 
6  pari.  Jam.  9,  it  is  dcchircd,  *  lliat  all  trho 

*  shall  reset  such  as  are  justified  for  crymes, 
« if  the  criiiios  be  notour,  or  the  trespasser  con- 
« vict  or  dorlarwl  guilty,  arc  ordamed  to  be 

*  punishel  as  the  principal  trespasser  ;'  and  by 
the  97  act  7  pari.  Jam.  .5,  it  is  statute,  *  That  no 
•man,   wittiniq^ly  or  wilfully,  reset,  supply, 

*  maintain,  defctid,  or  do  favours  to  any  of  his 
'Majestv^srebclSfandbemgatthe  horn, within 

*  their    houses,  bouuils,  lands,   or   liailiaries, 

*  under  the  pain  of  cluath  and  confiscation  of 

*  their  moveables.'  And  by  the  common  law, 
hiws  and  acts  of  parliament  of  this  Jcingdom, 
hounding  out  and  ratihabition,  or  art  ami  part, 
is  punishable  as  the  principal  crime.  Yet  nc- 
Tertbcless  it  is  of  verity,  that  the  said  sir  Hugh 
CfimpM  elder  of  Cesnock,  shaking  off  all 
fear  of  God,  res|>ect  and  reganl  to  hi«  majesty's 
laws  and  authority,  has  presumed  to  commit, 
and  is  guilty  of  the  said  crimes,  in  so  far  as 
the  bloody  and  iherilegioiis  murderers  of  the 
late  archbishop  of  St.  Andrews,  and  thiir  ac- 
complices, to  the  number  of  inne  or  ten  thou- 
sand,  haviiijr,  ill  the  ir.rn«!.s  uf'May,  or  June, 
1679,  risoii  and  oiiparrrl  with  arms  within  the 
weMeni  sliLres,  in  a  dcsmratc  and  avowed  re- 
bellion arfainst  his  ruajiisty  uud  his  aul'.iority, 
havinsr  burnt  his  laws  and  acU  of  pariiament, 
j^olaimed  treasonable  declarations  and  pro- 
clamations at  public  market-crosses,  killed  ond 
juiirdcred  wvcral  of  his  soldiers  at  Drumclog, 
assaulted  the  city  of  Ghu^w,  robbed  and  ri- 
fled the  goods  and  bouses  of  his  Majestr's 
loyal  sulpecis,  marched  up  and  do^n  the 
country  m  a  wariike  and  military  posture, 
kept  couneila  ef  war,  reodesvoufeoi  cnr- 


ciaed,  a[^Mnnted  conmanden,  and  ofBcem 
over  them,  and  continued  in  open-  and 
avowed  rebdlioo,  committing  all  acts  of 
hostility  and  high  treason  till  the  S2d  day  of 
June  the  said  year,  that  th^  were  defeat  al 
Bothwel-briJge.  The  said  sir  Hugh  Campbel 
having,  upon  one,  or  other  of  the  days  of  tbr 
said  month  of  June,  1679,  met  with  Daniei 
.Crawford  in  Galstoun,  Thomaa  Ingrluun  uk 
Borkmds,  John  Ferguaon  in  Catharingill,  and 
several  other  of  the  said  rebels,  at  or  near  ibm 
bridge-end  of  Galstoun,  coming  from  the  rebel* 
then  in  arms,  whom  they  loll  at  Tolcross-paili 
near  Glasgow,  the  pannal  asked  them  wherB 
they  had  Iwen ;  and  when  they  had  told  him  tliat 
they  came  from  the  Westhuid  army,  he  said  thai 
he  had  seen  more  going  to  them  than  coming 
from  them.  And  having  asked  them  if  they 
were  to  return ;  they  told  him,  they  knew  not. 
Whereupon  he  treasonably,  contrary  to  his  aU 
legianoe  and  duty,  said,  tnat  he  liked  not  run- 
aways, and  that  they  should  get  help  if  they 
would  bide  by  it,  and  bade  them  take  courage^ 
or  some  such  like  words  to  thai  punKwe. 
Wherethrougfh  the  said  sir  Hugh  Campoel  i* 
guilty  of  intercommuning  with  notour  rebqjs^ 
thoyliaving  tokl  him  that  they  had- come  firom 
the  Westland  army  at  Tolcross-park  ;  and  th« 
said  pannel's  not  apprehending  of  the  said 
rebels,  and  giving  intimation  to  the  next  roa^ 
gistrate.  And  also  he  was  guilty  and  culpabte 
of  giving  a  treasonable  counsel  and  advice,  to 
go  back  and  return  to  the  rebellious  army,  and 
also  enoouragmg  and  hounding  them  out  tliere* 
to.  And  also  of  ratihabiting,  maintainuig  and 
fortifying  the  saul  rdbels  in  their  trcasonabki 
deugns  of  rebellion,  by  telling,  they  should  noC 
want  help  if  they  would  bide  by  it ;  and  there- 
by he  was  g^lty  of  the  said  rebellion,  and  ac- 
cessory thereto,  and  art  and  part  thereof: 
which  being  found  by  an  assize,  he  ought  to 
be  punished  with  the  loss  and  forfeiture  of  life, 
lands,  aufl  goods,  conform  to  the  said  laws  and 
acts  of  parliament,  to  the  terror  and  example  of 
others  to  commit  the  like  hereafter. 

3.  Ye  are  also  indictc<]  and  accused,  that 
whenfas,  notwithstanding  by  the  laws  and  ^cf* 
of  parliament  of  this  km^om,  and  constant 
practick  thereof,  partjcuhrly  by  the  37  act,  S 
pari.  James  1.  it  is  statute,  That  no  man  wil- 
fully maintain  or  do  favours  to  open  and  ma- 
nifest rebels  against  the  king's  msyesty,  under 
the  luun  of  fbrfeiture.  And  by  the  14  act,  6 
pari.  James  2,  it  Is  declarwl,  That  all  who  shall 
:  reset  such  as  are  justified  for  crimes,  if  the 
;  crimes  be  notour,  or  the  trcsjKisser  convict  or 
declared  guilty  aqp  ordained  to  be  puuished  as 
the  principal  trespasser.  And  by  the  97  act,  7 
pari.  Jamc^  5,  it  is  statute,  that  no  man  wit- 
tingly or  nilUugiy,  reset,  supply,  maintain,  de- 
fend, or  do  favoiiTS  to  any  of  his  majesty's  re- 
bels, and  being  at  home  within  their  houses^ 
bounds,  land,  or  bailiaries,  under  the  pain  of 
death  and  confiacation  of  moveables.    And  by 

id 


i 


the  144  act,  13  pari.  James  6,  it  Is  statute  am 
ordainedy  that  no  man,  openly  or  notouriy,  re- 
bal  agiiait  the  king's  person  or  authority,  or 


927]         STATE  TRIALS.  36Cha«le8  II.  l6B4.^Proeeeiingi  agamtt         f  928 

make  war  witli  the  kinj^'s  Hpfpea ;  anil  tliat 
where  any  drclareil  traitora  or  rebels  repair  in 
any  part  ol'thbi  reahn,  none  of  hin  majesty's 
4ic«|fi's  shall  presume  to  reset,  or  supply,  or  iii- 
tercommune  uiih them, or  pve  iheiu any  meat, 
di  ink,  house,  harbour,  or  auy  relief  or  comfort, 
under  the  same  pain,  tor  whilk  they  are  Ibr- 
ft'itc«l  or  put  to  the  horn  ;  and  that  immeiliatelv, 
upon  kno»  Icdjjfe  of  their  repairing  in  the  boumia, 
all  his  majesty  *sobe4lient  subjects  do  their  exact 
diligence,  at  the  utmost  ctf  their  power,  in 
nearchinir,  seekiu)^,  takins?  ahd  apprehending' 
the  said  declared  traitc»rs,  and  preaentin^i^  them 
to  justice,  or  in  following  of  tliem,  while  they 
be  taken  and  ex|K*lled,  aiM  put  out  of  the  shire, 
and  immediately  to  make  intimation  to  the  ma- 
gistrates, and  persons  of  power  and  authoiitv, 
in  the  next  shire,  who  ahali  be  bolden  to  do  the 
like  diligence  without  delay,  and  so  firom  shire 
to  shire,  while  they  be  apprehended  and  brought 
to  justice,  or  expelled  and  put  forth  of  the 
realm  ;  and  that  they,  with  all  jMssiUe  speed, 
ccrtiCy  his  majesty,  or  some  of  liia  secret  coun- 
cil, or  some  uf  the  chief  persons  of  authority 
aud  credit,  d^velling  withm  the  said  ahire,  that 
such  (»ersons  are  witliin  the  sarne^  wandring 
athort  the  country,  or  lurking  in  any  part  there- 
of, under  the  pain  that  the  traitOK  and  rebebi 
ought  to  have  sustained,  in  their  bodies  ami 
floods,  themsclfes,  in  case  they  had  been  ap« 
preheuded,  presented,  and  convict  b}'  justice. 
And  by  the  common  law,  laws,  and  acts  of  par- 
liament of  this  kingdom,  hounding  out,  or  ra- 
tihabition, or  art  and  part  is  punishable  as  the 
princi|>al  crime.  Nevertheless  it  is  of  verity,  I 
that  the  said  Hugh  Campbel,  to  evidence  yet 
further  his  wieked  and  traitenms  design  of  con- 
triving the  late  rclielliun  in  the  year  1679  ;  and 
that  \e  woiihl,  as  far  as  was  in  your  power, 
cojitfibute  Ihcrcto,  by  hounding,  levying, send- 
ing out  thereto,  aecunlingas  ye  did*  promises  to 
Thomas  Ingrbani,  Daniel  Cniwlord.  John  Fer- 
guson, and  others  mentioned  in  his  former  in- 
dictment, that  he  did  send  out  to  the  said  re- 
bellion, his  tenants  and  servants  after  specelied, 
Tiz.  Mr.  James  Brown  his  chaplain,  (leorge 
limbic  in  (*n)fUiead,  James  Hutchison  in 
Underwood,  Kobcrt  Tarkcr  in  \\  ester  Leiilinc,  i 
Miehacl  Koxburi^Ii,  mason  in  (lulstoun,  Hcclor  ! 
l*aton  in  Cesno<'k-yards,  Ihiijh  Ncilson  in  | 
Uickartoun,  John  Hronn  younsrrriii  Pricsiland.  i 
Alexander  Wood  in  High-side,  Jolni  Lanii>ic  m  i 
Lad^Lrow,  Alexander  Mitchel  in  I'ricsiland.  j 
George  Hutchison  in  UnderwotMl,  ^latthew 
Iteid  in  Grusholin,  James  Uichmond  in  Law- 
field,  John  Hunter  in  Sliiling  hill,  George 
Ijauiliie  mer<:hnnt  in  Bankhouse,  WiUiani  Har- 
ris officer  in  Rickartoun,  O lasford  in 

Bareith,  Samuel  Kuss  in  Nethcrtoun,  John 
Gaiikil  in  Bank,  Patriek  Gamil,  Jnmvs  Uinibie 
in  Lawfvn,  Hugh  Wilson  in  Burnfoot,  Francis 
Ross  in  Knowhcad,  and  several  others  ;  al  the 
least  tlicy  having  g.Mic  out  to  the  said  rebellion, 
and  having  been  thereat,  he  did  u^ci  them  ujmmi 
his  own  ground,  vritliont  enquiring  where  ihey 
bad  been,  or  why  they  had  been  so  long  absent 
in  so  dangerous  and  critical  a  time,  when  it  was 


notour  to  all  the  kingdom,  that  there  was  an  0|ieii 
rebellion  carried  on  against  his  majesty,  to  the 
destruction  of  the  |M*ace,  quiet  and  security  of 
this  his  native  country,  as  well  as  oftiiemo^ 
narchy  therein  establuhed  ;  and  he  did  evea 
reset,  m  his  very  house,  William  GUmore  who 
went  out  of  his  ground  to  the  said  rebellion, 
and  lived  very  near  his  oviii  ga|c  before  the 
rebellion,  and  though  he  owned  before  hia  ser- 
vantain  his  family,  that  he  had  been  in  the  re- 
bellion, so  that  tne  same  could  not  but  be  no- 
tour to  him,  yet  he  entertained  him  two  year* 
as  his  porter,  and  thereafter  gave  him  a  certK 
ficate  as  a  very  hoitest  man,  and  recomnoended 
him  to  the  earl  of  Dundonald.  And  he  entertain- 
ed the  said  Mr.  James  Brown,  a  notorious  and 
ling^leading  field-preacher,  as  his  chaplain  in  bis 
family,  and  the  persons  abovenamei]  being  hi^ 
tenants  and  servants,  and  having  gone  out  of 
his  ground  to  the  rebellion,  and  immediately 
thereafW  having  returned  thereto,  and  being 
ever  since  living  therein,  and  he  himself  going 
up  and  down  among  them,  so  that,  as  ye  were 
obliged  to  have  enquired  where  they  vrere,  so 
he  could  not  know,  that  they  were  out  at  the 
rebellion,  especially  seeing  their  being  at  the 
same  was  notour  in  the  country,  aud  two  of 
them  were  his  own  domestick  servants,  and 
lived  in  his  own  house.  Wherethrough  the 
said  sir  Hugh  Campbel  has  most  treasouaUy 
contrived,  contributed  to,  hoiutded,  and  sent 
out  persons  totlie  late  rebellion,  has  harboured, 
rehet,  supplie«l,  entertained,  conversed  with, 
and  doue  favours  to  open,  notour  and  manifest 
traitors  and  rebels,  and  was  actor,  art  and  ftart 
with  the  same,  and  of  tlie  other  treasonable 
crimes  alxwe  sitecified;  which  being  found 
by  an  assize,  you  ought  be  nunishcnl  with 
forfeiture  of  life,  lands  and  goocis,  to  the  terror 
and  example  of  others  to  commit  the  like  here- 
after. 

a.  The  said  sir  Hugh  Campbel  is  iVirther 
indicted,  and  accused  u|V3n  the  laws  and  acts 
of  parliament  inenti()ni.d  in  his  Ibrmer  indict- 
ments, tor  tiie  treasonable  harbouring,  re- 
setting, entertaining,  eorrefiM)nding  with,  and 
doing  favours  to  notour,  open  and  manifest 
trniiors  ami  relicls,  encouraging  iliem  in  their 
rebellious  practices,  and  diswailing  them  to 
submit  to  lii.^  niitjesty's  authority ;  in  so  far 
us  Alexander  P<;Ui*son  in  Balgrav  his  tenaut, 
i]a\ing,  njMiu  ilio  fust,  secoudi  thud,  or  one  or 
oiiuT  ol  111'.'  (:.)\  .-I,  or  Olio  oroUier  of  the  months 
o^l!l(^  yo:ir  lui;.',  advertised  him  of  his  having 
hi'Ui  i:i  th<>  i'c!i(}ii'.>n,  and  uf  his  willingness  to 
sn!j';.ii  to  liis  in;:jtst\*s  aiitliurity,  and  craving 
Lis  r.dvicr  as  to  v>|)3t  he  should  tlo,  he  did  dis- 
svviidc  lii:i)  ai.'il  (li\ii*('d  him  to  gu  home  to  his 
work  ufitil  he  sent  lor  liini,  and  so  he  continued 
his  tenant,  ntituithstntiding  he  knew  of  his 
beiii^'  J  iiie  saiJ  lebcllion.  As  also  he  did, 
on  r::o  or  other  days  nf  tho  month  of  June, 

167 <>.  .'^'o  to  the  bu'ial  of  Captain i-amp- 

bel,  \\  lio  \«  as  drouned  in  the  water  of  (jaktoun, 
us  he  wus  going  to  the  said  rebellion  ;  where- 
through he  committed,  and  was  guilty  of  llie 
treasouablc  crimes  abovcmcbtioncd,  aud  waa 
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aotar,  art  ■oil  putthrreof ;  which  being;  fouDd 
bjr  an  mteice,  he  oueht  tu  be  piininhed  with  for- 
tifhure  of  life,  \ania,  «diI  ifoodi,  lo  Ibe  temir 
•f  Mhen  to  oirnmit  the  like  hereafter. 
'  In  the  enuineraliBD  of  the  CaanKl  on  both 
•idea  which  i«  inierttd  in  the  Record  ittet  this 


appesn  lot  the  cromi,  in  addition 
neration  on  the  ITtb.    The  Record  tbm  pro- 
ceed! M  feUowR: 

'■  Hia  NijeMie*  Advocat  pmdnced  the  pre- 
cept and  itnlytement  dulie  execute,  and  t«pated 
the  warrant  for  puneniDgthepanoali  recorded 
in  diepTtrtdente. 

*'  Hia  Mijettlei  Advocat  bavins 'deri red  the 
juaticn,  accordia^  to  hia  majeatiea  ktter  to 
mmmine  the  wilDcnea  preriouatie  before  aoji 
tryal,  beinir  in  a  caw  of  treaaon. 

>'  Mr.  Wahcr  Pringk,  for  the  pannel,  alledg- 


iciil  before  any  eximinalioa ;  wbieti  ia  not 
»rodaecd,and  ao  no  previouc  eatamination  can 
be  till  that  be  pnducrd. 

"  Hia  Hqjeslit-a  Advocil  aAirered,  tbal  he 
obtained  a  wartand  fiiHn  theeoancill  fur  pur- 


woteaa,  both  aaUexanuBatioo  and  tryalt.  The 
lords  delayed  to  ^ve  answer  till  they  ahould 
adriae  with  hia  maieatics  prify  councill. 

"  Tite  Priry  Cuiudll  baring  presently  cou' 
■encd  tlicreanent,  his  majealiea  adrovai  report- 
ed ta  (he  court  the  act  and  wamtid  under- 


EoiNBDRaH,  March  34,  1684. 
"  The  lords  of  hie  mnjestLcs  priry  councill, 
haviQ);  coriMidi'rcd  a  re|iT«seniHtion  made  be  liis 
mnjf^ities  advocat  of  tbu  Dece«»ity  of  a  previous 
exQuiitiation  of  the  witntwcfi  adiluced  in  the 
prooesse  at  liia  iuatance  agninst  ihc  laird  of  Ces 
nock,  iloe,  cootbriDe  to  his  maji-sties  iptter  to 
thcjiiaticeanf  tbe  30th  Dt«ei»ber  1683,  gitc 
tvarrand  t»  tlie  justices  to  examine  these  wit- 
nessefi  i>reTiousln:.*  Extract  by  me, 
Suhicribitur, 

WiLLMM  Paterson,  CI.  9tc.  Con." 


[It  ia  remarkable  that  there  is  no  mentiau  « 
this  Order  in  the  Privy  Council  Hecotd,  wheie 
there  ia  no  entry  at  all,  of  this  date.] 

"  The  pannall  and  hia  prociiratora  being  call- 
ed to  the  hair,  and  enquired  if  they  limuded 
any  objection  upon  Dauiel  Ctaufurd  in  Gal- 


*  The  King's  I^etter  to  thp  Lords  of  Justi- 
ciary of  Scotland,  relative  to  the  nrerious  exa- 
mination of  nitneaaen,  ia  recorded  in  the  Books 
Idjournal  < 
)  follows : 
"  C.  B. 
"  Right  tnutie   and   well    beloved    i 


I  care  to  prevent  the  increasa  of  disorder 
•nd  rebellion,  in  that  our  ancient  kingdotn. 


«d  and  rtle  judges,  who  may  JiscDurage 
any  such  insurrections  by  discoverinff  and 
ynnishing   auch  aa  an  guiliy  tbswf,  and 

VOL.  X, 


being  informed  of  late  thatsuchasnre  to  be 
adduced  wiuiesses  bein^f  to  he  given  in  IrKt  to 
paanala,  are  oft  tymes  practised  after  tboiroamea 
are  known  by  tlie  late  regultoiumf,  so  thai  it 
cannot  be  dear  wbo  will  be  proving  witnessea, 
whereby  the  most  guiltv  may  escape,  and 
thmking:  it  most  secure  Ib'r  our  people  to  trust 
tlie  preriouB  examination  either  before  or  after 
citation  to  you  the  learned  jtidt{e*,  who  of  all 
others  are  the  naoat  unsuspected  and  indifferent. 
Wc  doe  therefore  recommend  to  you  that  if 
our  privy  onuucil  shall  tind  it  necessary  pre- 
vioualie  to  examine  any  who  urc  to  be  adduced 
witnesses  you  wiii  eLainine  iheni  upon  oatb 
Bccordin^lie.  So  that  our  advucat  may  be  se- 
cure how  to  maoHj^e  such  proceiii,  wherein 
you  will  do  lis  ncci'ptable  iierrict;,  for  which 
this  shall  be  your  warraad.  And  so  we  bid 
yon  heartily  farewell.  Giten  at  ou.-cnurt  at 
\Vliythall,  the  JUth  day  >t'  ilecemUr  ItiUS, 
and  of  our  reigoe  Uia  threttie  fuiir  years,  lly 
hu  ibajcsliea  coniniaad. 

Sx  S^btcrikilur,  MiDDurron." 

"  A  lawyer  who  nndentands  cnnrlnal  form; 
and  the  reason;  ni'  them,  woulil  be  in  case  ta 
make  ample  ol>scrrea  upon  this  L/'iUfr.  As 
was  custoinarv  in  this  time,  this  jiractice  hei'B 
had  been  lTi«d  b;r  the  n'.nr.ngers,  bclitre  lh« 
king's  autlinrity  ivai  inteqiosed ;  and  this  wai 
tbe  way  lunr,  nr!<l  lo  du  unreasonable  things, 
and  then  tn  enijage  the  king  lo  require  them  to 
be  done.  It  a  very  evident,  Ihis  ineihod  waa 
fallen  on  to  expiirate  matter  of  criminal  pro- 
cess against  gpnllpmen  and  others,  to  secure 
their  evidence,  and  keep  it  secret  likewise,  tilt 
il  was  past  time  for  the  pannels  tn  get  defence*. 
There  is  fapre  much  more  than  a  precognition,  k 

and  the  matter  ia  bv  oath  fixed  as  far  as  it  ia 
possible  tn  be ;  and  it  appears  ver)-  hard  this 
■ihould  he  done,  and  parties  not  present  tn  ffivB 
what  exceptions  and  light  they  could  fbr  tneir 
own  defence. '  And  when  once  the  wHuesaea 
had  made  their  dedaialion  upon  oath,  they 
could  not  reaile  without,  the  char;^  of  peijnry, 
when  they  came  to  hear  evidence  in  cdukh,  and 
befbre  the  assi/e.  By  this  Letter  kideed  the 
Lords  of  the  Justiciary,  are  to  take  the  wit- 
nesses oaths,  which  now  far  it  ngreei  with 
judges  before  they  come  to  judf^e  directly,  I 
must  leave  to  othera;  but  this  is  only  when  the 
coupcil  lay  this  upon  them  ;  and  the  coundl 
themselves  had  power,  or  assumed  it  to  do  this; 
yea,  many  times  it  was  left  entirely  to  the  ad- 
vocate (o  do  it,  who  was  evidently  a  party  in 
these  cases."    Wodrow. 

"  HisMajesty'a  Advocate,  will)us,examiiieB 

partiea  and  witnesaei,  bufure  the  proceas  be 

inlented,  which  he  dolli  upon  pretext  that  he 

may  tho^y  Ipigv  bon  U  libJ  axactly,  and  to 
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•toune,  his  bein^  cleatgned  in  the  lisl  of  wit- 
nesses iriven  to  tbe  pannall  Daniell  Cannirbael 
in  Gulxtoun,  bat  who  in  rigbtlie  named  and  de- 
ligncd  in  the  body  of  the  ilittay  given  ^nt  to 
the'  panoall,  and  is  since  given  biin  in  list  under 
his  true  nsinv  and  designation.  They  declare 
they  [MSB  fmm  any  dojeis^ation^rit  is  so 
written  in  the  RocuVd,  hut  this  should  clearly 
be  olijcction  and  not  designation.  This  part  ta 
the  l^tHird  seems  very  carriesqily  written. — 
The  words  '  advocate'  and  *  took*  inaertnl  he- 
low  in  brackets,  appear  requisite  to  complete 
the  sense.] — coni|)etent  to  them  upon  that 
head,  fur  casting  the  said  Uaniel  Craul'unI 
aa  a  witness.  WhiTeuiMui  his  majesties  [ad- 
vocate] Bskeil  and  [took]  iDsimments.*' 

**  The  said  day  tCe  Warrant  «l  Privy  Counsel 
■uthonsing  advocati  to  appear  fw  the  jiannall, 
was  produced  and  read  before  tlic  said  lords, 
whereof  the  tenor  folkiwa."  (As  already  ex- 
tracted from  the  Privy  Council  Record,  dated 
f  1  February,  p.  922.) 

IVodrow  proceeds  thus : 

**  After  hbi  Indictment  is  read  at  the  bar,  C'es- 
nock  himself  opened  liis  case  in  a  long  and  pa- 
tbetical  Speech,  wherein  he  insisted  mostly 
Upon  those  points.  **  That  though  se%'eral 
field  e«iuveiiticles  had  been  kept  in  the  country 
where  he  lived,  yet  he  had  permitted  none  to 
be  upon  his  muiid ;  that  neither  himself,  chil- 
dren, or  servants,  had  been  present  at  any  of 
them  ;  that  as  he  kept  his  (»wn  parish  church 
regularlv,  so  missifig  two  of  his  servanls  there 
one  Lord's  day,  he  caused  Uiem  to  be  kept  out 
of  his  gates  till  the  salibatb  was  over,  and  next 
luomiug  called  for  them,  paid  them  their 
wages,  and  dismissed  them ;  that  during  the 
iime  of  the  libelled  rebellion,  he  was  so  far  from 
encouragingly  it,  that  he  retired  to  Gilchrist, 
(perhaps  writ  for  Gikherscroft)  a  strong  house, 
and  abode  there  till  it  was  o\er;  that  he  hod 
put  off  his  ground  all  his  tenants  who  were 
aaid  to  be  at  Botliwe),  as  soon  as  they  were 
c»niict ;  tliat  if  he  was  found  guilt)'  in  that 
matter,  he  was  most  willing  to  untlerly  the  law, 
but  he  knew  he  was  innoccut ;  that  one  of  the 
witnesses  adduced  against  him  he  never  saw 
before,  as  far  as  he  knew,  but  could  prove  he 
liad  declared  in  several  places,  that  he  woidd 
lloCesnock  an  ill  turn,  because  he  had  informed 

the  end  he  may  not  vex  paities,  if  he  find  no 

Cnund  for  the  pursuit.  But  many  Icoincd 
wyers  have  always  thought  this  procedure 
dangerous,  for  his  majcsty'*s  advocate  is  still  a 
party  interested,  and  so  should  not  be  alk>wed 
to  deal  with  the  witnesses ;  for  thereby  be  may 
atrain  from  them  what  otherwise  they  would 
not  depone.  And  if  in  our  last  reformation  of 
the  justice  court,  it  was  found,  that  the  king's 
advocate  should  not  make  the  roll  of  assizers, 
because  he  is  too  much  interested,  much  less 
ihould  he,  for  the  same  reason,  be  allowed  to 
examine  tlie  witnesses,  since  that  is  not  allowed 
to  the  advocates  tor  the  defenders.''  Macken- 
sia's  Criminals,  part  3.  tit.  4D,  aec.  9. 


about  a  murder  be  (tbe  witneas)had  committod. 
In  short,  as  to  other  defencea,  he  renulled  him- 
self to  his  advocates.** 

The  Advocates  for  the  Pannel  were  sir  Joha 
Lawder,  sir  Patrick  Hume,  Mr.  Waher  Pria- 
gle,  Mr.  WUliam  Fletcher,  Mr.  John  KJncaid, 
Mr.  Colin  Mackenzie,  31  r.  Robert  Main,  Mr. 
William  Baily,  Mr.  James  Ualfimr.  Afler 
reailin^  the  Indictment,  the  King*s  Advocaia 
inoiol  that  the  Justices  mi;{ht  examine  the 
witnesses  previously  before  any  trial,  this  being 
a  case  of  treason,  and  alledged  a  letter  from 
his  majesty  to  tliis  effect.  ^Ir.  Priiigle  aiiawer- 
ed,  that  a  previous  Warrant  ought  finit  to  ba 

C'ven  by  the  council,  in  tenm  of  the  King's 
L'tter,  which  was  not  prtMlnoed.  Tbe  Advo- 
cate reulie  j,  bis  Wariaiit  produced  waa  aa  to 
the  whole  process,  and  no  more  was  naedfiiL 
The  liords  delayed  to  determuietillthcj  advia- 
ed  with  the  Privy  Council 

This  httle  bit  of  forai  waa  aoon  sot  over ;  a 
council  was  iinmcdialely  called,  and  the  Advo* 
cate  hod  a  Warrant  given  him.  '*  Edinhngh, 
March  24,  tlie  Lords  of  Councill  havto^  ooQt 
sidered  a  rrprsocntation  by  his  Miyai^'k  Advo 
cate,  of  tlie  necessity  of  the  orenous  esami* 
nation  uf  wiuietscs  m  Cesoock*s  preoe8a»  do^ 
eoulbrni  to  his  Mafesty's  Letter  to  the  jiMtieeB» 
December  SO,  1683«  gvjre  warrant  lo  them  to 
examine  tbooe  wiuienes  previously."  Whaa 
this  was  produced,  the  lawyers  eateied  opoft 
the  cause.  Cesnuck's  Advocatea  pleaded  at  a 
great  length,  and  with  much  itme  of  riaanu^ 
and  the  King's  Adrocate  said  all  ao  ill  a  cauM 
could  bear.  In  this  extraordinarv  Gaae,  if 
which  n«i  account  has  been  yet  published,  tirii 
curious  reader  will  ineiine  to  have  the  Debates 
as  they  stand  in  the  Registers.  Accordingly, 
I  have  added  the  Defeuccs  of  Cesaock's  Aevo- 
cates. 

CeSN0CK*S   AnVOCATBB  DBPBNCia. 

Sir  Patrick  Hume^  fur  the  pannel,  aDedgei^ 
always  denying  the  indictments  and  haill  ar> 
tides  and  qualifications  thereof.  And  as  to  the 
first  indictment ;  whereas  it  is  alledged  dial 
the  defender  did  intcrcommuUe  with  the  rebds, 
in  so  far  as  he  liaviug  met  with  Daniel  Craw- 
foi'd,  and  the  other  persons  mentioned  in  the 
Ubel  at  or  near  the  bridge  of  Galstoun,  aa  they 
were  cominff  from  the  rebels  then  in  arm^ 
whom  they  Tell  at  Tolcross-park,  and  dldapeat 
anil  discourse  with  tliem.  It  is  anitwered,  imo. 
That  it  is  nut  relevant,  unless  bis  Mqeaty^ 
Advocate  condescend  upon  the  particnlar  daj 
that  these  persons  past  the  bridge  of  Galiloun, 
which  if  be  will  do,  the  defender  peajrifvly 
ofVers  to  prove  that  he  was  a/iM,  and  that  he 
was  at  home  at  his  own  house  cif  Ceanodt  u| 
that  day. 

Sdo.  The  libel  is  not  relevant  to  ndcr  nter* 
eouwnuning ;  aeemg  it  bears,  the  defcadai 
only  met  with  thctn  by  the  way,  and  the  anuh. 
pie  meeting  of  persona  in  the  hi^jh-wayyirldeh 
was  only  accidental,  and  the  aikmg  theaafreB 
whence  they  eauM,  and  whidwr  dMj  ism 
goingiUaillier  by  our  law,  nori^  law  Mlk^. 
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irerU,  qui  iaftr  interowiiniiiiwg  4iieliarg«d 
bjf  the  law,  which  jcan  only  be  UDderaUmd  in 
Ibe  case  of  keepuii;  correepoatleiice  by  letten, 
or  of  designed  raeetuo^  (q  treat  of  tningg,  io 
srder  to  the  ooiryinf  ofi  of  the  rcbeHioD,  and 
not  of  aocideiital  reooouDten  in  the  high-way ; 
and  if  it  were  otherwise  uoderslood  tlian  upon 
that  groood,  erery  person  that  bad  met  any 
aan  ooming  from  the  rebels,  and  had  asked  at 
him  from  whence  he  came,  or  wiiiiher  be  wan 
iroing,  and  had  inquired  for  news  concerning 
Uiese  rebels,  as  was  ?ery  ordinary  at  that  time, 
should  have  been  goihy  of  intercommmiing; 
winch  were  absnrd  to  imsfine. 

3tio.  Albeit  these  men  dec^lared  they  came 
from  the  army  of  the  rebels  in  the  west,  yet 
tlio  defender  was  not  obliged  to  know  that  they 
had  been  concarring  in  the  rebellion,  sering 
they  Blight  have  Men  there  upon  another 
aocoynt,  ior  many  went  there  who  had  no  do- : 
sign  to  concnr  in  therebellion.  For  it  is  no- 
towrly  known  that  some  went  to  bring  back 
their  horses  and  goods  that  were  taken  away 
by  the  rabeUs,  oSiers  to  bring  back  their  chil- 
dren and  servants  from  such  rebellious  courses. 
And  therafora  unless  tliey  have  been  denounoad 
to  the  horn,  at  the  head  bargh  of  the  shire 
where  they  dwell,  it  could  be  no  crime  to  sneak 
or  discourse  with  the:n,  or  not  to  appreneod 
them,  or  not  to  make  intimation  to  ttie  next 
magistrale,  as  is  cbar  from  190  aot,  pari.  19. 
Jam.  6.  By  which  it  is  expressly   provided, 

*  That  the  mhabitants  of  the  Shire  are  not  put 

*  in  malu  fide  to    cdnverse  or  intercommune 

*  with  rcbeb,  unless  they  be  denounced  to  the 

*  Horn  at  the  fiIacket-c:n»NS  of  tlie  Shire  wliere . 

*  Ihey  dwell ;'  and  albeit  they  had  been  for* 
leitad  persons,  and  declared  And  denounced 
rebells,  as  they  were  not,  yet  the  iiitereom- 
anuning  and  convereiog  with  them  hein^  only 
hy  choice  and  accident^  it  cannot  iaier  the 
punishment  of  tresson,  as  is  dear  from  his 
majesty's  late  proclamation  in  April  last. 

4to.  Whereas  it  is  libelled,  that  the  defender 
having  met  with  these  persons  at  the  bridge- 
end  of  Oalstoon,  he  should  have  said  to  them 
be  liked  not  runaways,  and  so  is  guilty  of 
giving  tliem  treasonable  counsel  aiul  aidvioe  to 
return  and  go  back  to  the  rebeki.  It  is  an- 
aw«^,  That  the  words  do  not  inmort  counsel 
nor  advice  to  those  pessons  to  go  back  to  the 
rebels ;  and  words  and  eacpressions  can  never 
infer  a  crime,  far  less  the  crime  of  treason, 
unless  they  clearly,  dveotly  and  positively  in- 
fer the  crime.  Next,  these  words  do  not  fid  1 
under  any  of  the  aots  of  parliament  libelled 
upon,  which  are  only  against  the  rising  in 
arms  against  the  king,  and  the  wilful  main- 
taining and  doing  fiivow  Io  open  and  manifest 
rebels,  Ifnit  are  declared  traitors,  or  to  reset, 
supply.^  intercommune  with  thvun;  so  that 
ssemg  thcne  expressions  do  not  iiall  under 
these  evprssa  kws,  lliey  cannot  infer  the  crime 
of  tMMnn,  itheii^  a  osMain  principle  in  law, 
thai « fnad  legs  non  cavetur,  in  praotica  non 
« habetur.'  And  ibese  being  penal  statntfSs, 
tmwihe.tdMilid  hiyoiij  4m  expreii  words, 


especially  seeing  the  defender  was  never  hi- 
therto tamted  «nth  disloyally,  but  on  the  coo- 
tnuy  was  reedv  upon  sll  occasions,  to  testify 
his  zeal  and  affection  to  the  king's  service,  and 
to  suppress  fteld  convonticles,  which  are  the 
rendevouzes  of  rebellion,  and  upon  all  oeea- 
sions,  and  io  all  companies  did  alwsys  invdgli 
against  -that  execrahle  rebellion;,  and  all  re- 
bellious courses,  as  being  destructive  to  tbs 
king's  interest,  the  peace,  quiet  and  wealof  tha 
kingdom. 

510.  Whereas  it  is  libelled,  that  the  defender 
spoke  these  words,  or  such  like  words  to  that 
I  purpose,  is  aot  relcvaat  io  snob  {(eneralterma  ; 
for  seeing  the  crime  consists  in  words,  the 
particular  words  oughl  to  be  dqprest  and  ooa- 
desoeoded  upon  in  the  libel,  otherwise  it  is  aot 
relevant. 

6(0.  Albeit  the  words  mentioned  in  the  in- 
dictment, should  amount  to  treasonable  ex- 
pressions, yet  the  defender  is  secure  by  his 
mi()esty's  gracious  act  of  iiulenmity  in  Jnly 
1^79,  hy  which   his  sacred  majesty  for  the 
reasons  and  causes  tliercin  mentioned,  does 
expressly  indemnify  all  such  as  have  spoken, 
wriUen,  printed,  published,  or  .dispersal  any 
traiteroos  speeches,  or  have  adviaecl  any  thinff 
oontiary  to  the  laws  ;    and  generally  sdl  sw£ 
as  arc  liable  for  any  pursuit  or  occasion  relating 
to  any  public  administFation,  hy  oonvinciiip(n 
actings  or  oppositions,  or  otherwise,  preeadmf 
the  date  hereof,  deicdacing  the  genorality  Sb 
tliese  presents,  to  be  as  effeotual  to  all  mtenia 
and  purposes,  as  if  every   circmnatance  of 
every  one  of  the  foresaid  delinquencies  or  mis- 
denieanours  were  pacticnlarly   and  specialljr 
therein  insert ;  and  that  every  one  of  the  per- 
sons that  might  be  <diallengoa  Jot  pursued  lor 
the  same,  Iwd  a  remission  mider  the  great 
seal  or  an  act  of  iudeninily  past  in  his  favonis, 
disdiaiging  any  of  his  m^^y's  Oficecs  or 
subjects  to  punnie  any  person  or  persons  upon 
such  aooount,  eilher  udprmtmm  or  vindtctmm 
publicum^  or  to  uubraid  them  therewith,  and 
commanding  all  tne jndfes  to  mterpret  this  his 
mMQSty'e  remission,  wiih  all  possible  btituAs 
and  favour,  as  they  will  be  answerable  upon  Ihn 
highest  4)eril. 

As;to  the  second  additioBal  indictment,  al- 
ways denying  tlie  same,  whereas  it  is  alledgiad» 
that  the  defender  was  guilty  in  contriving  of 
the  late  rebelKon,  in  the  year  1679,  and  did 
comrihute  thereto,  by  hounding,  levying  and 
sending  out  men,  as  he  had  pnMuised  to  Thop 
mas  higrham,  and  the  othvr  persons  men- 
tioned iu  the  first  indictment,  and  that  he  had 
sent  out  t»  the  rebellion,  the  tenants  and  ser- 
vants mentioned  in  the  said  indictment;  at 
least  having  gone  out  to  the  rebellion,  Im 
thereafter  reset  them  upon  his  grannd.  It  ia 
answered,  imo.  That  it  is  a  great  mistake,  for 
it  is  not  so  much  as  KbdM  in  the  fii-st  in- 
dictment, that  the  defender  promised  to  Tho- 
maa  Ingiham  and  the  other  pcraotis  therein 
mentioned,  to  send  out  men  to  tne  rebelhon. 

9do.  It  is  absolutely,  denied,  that  the  pan- 
a«l.didieQd  out  theaa  or  other  persona  to.  thn 
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rplicllinn,  and  the  tenants  jfoiog  out  to  the  re-  fed  npon  any  of  the  acta  of  pariiament  libelled, 
bcilion,  cannot  make  the  master  liable  as  a  j  which  do  only  declare  what  actions  aire  treaaoB- 
cont river,  unlc«s  thev  went  out  by  his  express  :  able,  hut  do  iiot  inlifr  Inrfeiture  from  light  and 
ordiT.  "  i  raixh  wor«ls,  and  the  utnaost  extent  as  tu  which 

Slio.  Albeit  the  defender  had  reset  any  of  j  the  acta  of  parliament  j^o  >«  to  this  point,  is 
the  (lersons  inehtioiied  in  the  indictment^  cm  only  to  pnuish  wiih  (brfeitiire,  such  treasonable 
his  grmund  atler  the  n:tM'Ilion,  yet  it  was  not  Kpeei-lien  as  are  inahcinus  and  advised,  as  ap- 
relevant  to  inter  the  crime  of  trenson,  fur  Uss  '  pcat-s  by  nerond  act,  seeond  session  of  his  mm* 
to  make  him  a  contriver,  bec^aiise  it  ii>  oflen^l  tu  ,  jesty\  tirst  parliament,  where  it  is  flcclared  to 
bo  proven,  that  these  iiersons  did  eitlicr  take  l>e  treason,  '  for  uuy  person,  by  writing,  Drint- 
tlitf  bun<l  dtbiio  tempore,  ohlij^iufr  themselves  ;' ing-,  preaching,  or  other  malieioiM  and  advised 
never  to  rise  in  arms  asuinst  his  maji*sty  or  '.  *  sneakini;,  Ut  express  or  declare  their  treason- 
his  authnriiy,  and  so  it  whs  no  crime  to  reset ;  *  able  intenlinns,  to  plot,  contrive  or  intend 
them,  or  they  were  fewars,and  he  could  not  re-  |  '  death  or  destruction  to  the  king^s  majesty.' 
move  them  -,  or  they  were  tenants  to  other  men,  I  And  this  iiidictiuent  not  U-arinpf  that  the  ex- 
nnd  so  he  could  not  he  liable  ns  resetting^  theui  prt>ssions  were  ailviNtnl  and  nialiriouR,  is  not 
on  hit*  groun<l,  or  if  any  of  theS4*  persons  had  j  founded  on  the  acts  of  parliament,  aud  lo  is 
been  in  ilif^  relielUon,  it  was  never  known  to  i  not  relevant. 

the  dek'udi-r,  or  they  were  not  declared  rebels,  '^.  It  has  Ik  en  the  wisdom  of  the  best  go- 
or  in  an\  poiieous  roll,  or  denounced.  vented  nations,  not  to  inff-r  tin*  crime  of  treaaon 

4to.  As  to  Mr.  James  llrown,  it  is  positively  i'romli^ht  won!*:,  which  nia\  be  rashly  spoken, 
offen-d  to  l>e  pnivni,  that  he  reniovetl  out  of  and  the  ini}»ort  and  sense  whereof  may  be  lea* 
the  defender's  family  about  fifteen  months  be-    sily  niistakm  :    And  therefore  the   KomanSy 


fore  the  rcbeliion,  and  was  ne«er  a  senant 
thereafter  in  his  family,  but  was  sc*rvant  to  the 
deceast  lord  Cini'^y  lonl  justice*  clerk  ;  and  if 


who  did  not  allow  aciions  to  arise  from  con- 
tracts, and  pactions,  and  words,  unless  tbesame 
had  been  done  by  stipulation,  or  verba  aoiennh^ 


al  nny  time  tliert'after  the  said  Mr.  .lanirs  :  ttiok  care  to  provide  by   their  laws,  lliat  rash 

cam; 

a 

Tarit  t  I  till  (lilieer  of  state:  and  the  said  Mr. 
JanicN  Hrown  did  continue  a  servant  to  the 


tin;  (o  his  houst',  it  was  only  transiently  for  i  words  should  not  be  drawn  in  consequence,  as 
n'*^1it's  time,  and  no  man  could  refuse  to  ap|M*iirs  bv  the  IjCY  7  §  S$,  l>ig.  ad.  Ijeg,  Jul. 
vi>  a  i.ii(hrs  hMlgingto  one  that  i»ns  a  mt-    Maj est.  which  l)eurs,  that*  lubricuin  linguae  ad 


lonl  Craigy  till  he  dieil,  and  then'after  was  a 


po'nam  facile  trahendum  non  est,  quanquam 
*"  temerarii  diLfiii  pn-na,  sic  tainen  nt  inaaniis 
*  ill  is  pnrccnduni  est,  si  non  tale  ait  delictum, 


servant  to  llaldoon,  hut  was  never  a  sennnt  in  i  *  quod  vel  ex  i^criptura  legis  descendit,  vel  sd 


the  defeiider's  family  after  the  rebellion,  nor 
for  fifteen  nioiiltisbt'toro. 

5to.  Af.  to  VVil!i;im  (iilnv'^n?.  the  defender 
dcnirs  lir  uus  <  vcr  in  tlic  ifiN-llion,  or  that  he 
gave  him  a  rortitieuto  in  tl.o  leiins  meiitiuneil 
iuthcindieimtnt. 

6.  The  nsiettiiig  »nd  intorroniiuuninof  with 


'  exemplum  legis  vindicandum  est.'  And  by 
the  Lex  X'innia  Cod.  si  quis  imperatori  male- 
flixfi-it,  tlio  emp«n^rs  Theodosius,  Arcadinsand 
llonorius  have  <l«^lar<»d,  that  *  si  quis  improbo 

*  p«>tnlantif|ne  inaledicto  nomina  nostra  credi- 
^  derit  lafM>s.sendA,  ac  turbulcntus  oh  trectator 

*  t«'inpoiv  nostrum  fuerit,  eum  poense  nolmnus 


the  persons  mentioned  in  tlieinilusinent,  could  '  *  siibjogare,  sed,  uitegris  omnibus,  hoc  ad  nos- 
be  no  crime,  seeing*  they  were  nut  denoiiiioed^  *  tram  seieniinm  reteratur,  ut  ex  persona 
relvis  at  the  Market- cn>ss  of  ttic  head  bur^h  !  *  hominis  dicta  itfnsemus.'  And  by  tne  laws 
of  the  shire  whcrt^tliey  dwell,  ns  is  clear  from  [  of  Cni^iaud,  the  crime  of  treason  cannot  be 
the  1?()  act,  pari.  Ti.  Jam.  0,  by  whieh  it  is  1  inferre«l  from  bare  words  or  expressions,  with- 
pro\id(>d.  That  allHMt  dennnei'ation  at  the  |  out  an  overt  or  o|>en  act,  as  appears  by  whst 
Market -erosN  of  Kdinburvrh,  shall  lie  snltirient '  that  le.inied  lauyer  sir  Edward  Coke,  hath 
for  the  iiitimriuinv:  uith  the  escheat,  as  tlie    written  in   his  Institutions,  upon  the  chap,  ef 


curators  i.-.ki.  I'l.Mriiiiients  tliereiipon.  ■  evpetU'il  or  expired,  aud  it  is  commonly 

Mr.  h  th'inni  Flvtchtr  further  alledu:cs  for  i  that  hare  words  may  take  an  heretiek,  but  bare 
the  p'uinol,  that  the  lii>rl  is  not  n>ie\i»r.t.  Fur  words  eann<u  make  a  traitor,  without  an  overt 
1.  Al!  «T:unnallil'el^,  espeeiallv  such,  by  whiHi  art.  And  the  wisdom  of  the  makers  of  this 
ineiis  l.v's,  I'liuines.  r<  piiiaiion  and  posterity  1  >.w  would  not  make  words  only  to  he  treaimii 
are  druwn  iu  ifUfstton,  ou^oi  to  iH'fotsndeil  on    S(.Hin«;  such  ^Hnet\  among  tlie  witnesses  about 
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this  kinn^om,  treasim  bat  not  been  inferred 
from  naked  words  wiiliout  writ,  unlesn  tbere 
had  been  a  longf  context  of  Mrmons  and  decia- 
mallona,  whereof  the  teope  and  design,  as 
well  as  the  words  themtelres,  were  cl^  and 
evident :  But  treason  was  n0ver  interred  from 
transient  words  and  half  sentences,  which 
might  be  gmthered  together  by  ignorant 
hearers,  who  cannot  take  up  the  import  and 
sense  of  a  discourse. 

3.  As  to  that  part  of  the  libel,  by  which  tbe 
words  therein  mentioned  are  constructed  to  be 
a  treasonable  counsel  and  adf  ice  of  encourage* 
raent  to  the  rebels  to  go  back  ;  the  words  can- 
not bear  any  such  construction,  and  at  most 
they  can  only  amount  to  a  rash,  advised  and  a 
treasonable  speech,  and  not  to  any  "advice  that 
tbese  rebeb  should  return. 

4.  Albeit  the  words  could  be  stretched  to  in- 
fer a  counsel  of  rebellion,  yet  the  same  being 

*  consilium  nudum,  sine  instructione,'  it  cannot 
import  an  accession  to  rebellion,  which  can  only 
be  inferred  from  such  counseb  which  may  be 
useful  Ibr  carrying  on  the  crime ;  and  law  bath 
distinguished  betwixt  an  exhortation  and  a 
counsel  to  commit  a  crime,  as  appears  from  the 
last  paragraph  of  the  institutions  de  facto. 
The  words  are,  *  certe  qui  nullam  opem  ad  fur- 

*  tum  faciendum  adhibuit,sed  tantum  consilium 

*  dedit,  atque  hortatusest  ad  furtum  faciendum, 

*  mm  tenetur  furti.'     And  Yinnius  upon  this 


minal  libeht  ought  )o  be  dear  and  distinct,  and 
es[iecially  as  appears  from  Damhuderius,  Prax. 
Criro.  Cap.  30.  Num.  4.  where  he  says.  That 
'  omues  libellos  criminarios  oportet  esse  claris- 

*  simos,  and  that  they  ought  to  express  *  omnea 

*  criminis  perpetrati  oualitates.'  Wherein  also 
Bartolus  and  other  lawiers  upon  the  Lex  9. 
Dig.deaccosationibiis,  doagree  with  him.  And 
seeing  the  specific  form  of  this  crime  consisti 
in  words,  it  is  necessary  that  the  same  should  be 
exprest, '  uec  cnim  accusata,  cum  existimatione 
'  akieme  jacturae  et  discrimine  vagari.  Dig.  de 
'  rei  vind. '  And  by  such  a  way  of  libelling  the 
pannel  should  be  prejudged  of  his  defences  ; 
tor  if  the  words  which  an  to  be  such  lik^ 
were  libelled,  he  would  make  it  appear  tbflt 
they  are  not  words  to  the  same  purpose,  and 
that  they  cannot  import  the  crime  of  treason, 
which  can  only  be  interred  iVom  clear  and  11- 
ifuid  expressions,  and  thereupon  he  would  ob- 
tain an  interlocutor  from  the  lords  of  justi- 
ciary as  to  the  relevancy ;  and  it  were  a  dan- 
gerous preparative,  should  points  be  remiitted 
to  an  assize  :  And  if  this  should  hold,  then 
his  Majesty's  advocate  needed  not  to  libel  any 
further  than  that  the  party  were  guilr^  of 
treason  by  giving  counsel  to  rebels  in  genersJ^ 
which  were  most  dan^eronS'  and  ahsittd. 

As  to  that  qualification  of  the  libel,  that  tbe 
defender  ought  to  have  apprehended  the  rebels, 
conlbrm  to  144  act,  19  pari,  king  Jam.  vi,  the 


paragraph  says  expressly,  that  *  simplex  con-  .  same  is  not  relevant  to  mfer  the  conclusion  ot 


*  sihum  sineinstructione,  neminem  furtiobHgat, 

*  ^iiaatumvis  furtum  secutum  sit.'  And  Ul- 
pianus  in  lege  50  §  penult.  Dig.  de  furtis.  ex- 
plaining what  kind  of  counsel  imports  an  ac- 
cession to  a  crime,  hath  these  express  words. 

*  Consilium  dare  videtur,  qui  persuadet  et  im- 

*  pell  it,  atque  instruit  consilio  ad  furtum  faci- 
'  endum.'  And  Papinian,  in  Leg.  30,  Dig.  de 
his  qui  notantur  intamia,  says  expressly,  that, 

*  is  qui  exhortatur,  niandatoris  opera  non  fiin- 
'  gitur.'  And  this  is  the  opinion  of  Clarus, 
parag.  fin.  qniest.  86,  who  says  that  it  is  com- 
tnunit.  And  albeit  that  such  a  counsel  may  im- 
port the  crime  of  treason,  the  expression  itself 
being  treasonable,  yet  it  cannot  infer  art  and 
part  of  the  crime  of  rebellion,  when  that 
comes  under  a  distinct  consideration  from  trea- 
suiiable  speeches. 

5.  As  to  the  qualifications  of  art  and  part  in- 
ferred trom  hounding  out  and  ratihabition,  the 
same  are  no  ways  relevant,  and  such  qualifica- 
tions can  only  import  an  accession  to  private, 
crimes,  which  are  committed  for,  or  in  name 
of  any  person,  v.  g.  in  revenge  of  a  wrong 
done  to  him,  but  not  at  all  in  public  crimes, 
M  hich  are  not  committed  in  contemplation  of 
the  party  who  hounds  out  ratihabites.  And 
tlierefi»re  lawiers  are  generally  of  opinion,  that    crimes,  and  the  least  violating  of,  or  impin^ui^ 


such  hounding  out,  or  ratihaoition,  does  only 
take  place  in  such  crimes  *  ubi  vertitur  in- 

*  teresse  privatum,  vel  vindictum  privatum.' 

6.  The  libel  is  not  relevant  in  these  terms, 
that  the  pannel  spoke  the  words  libelled,  or 
nome  shcb  like  words  to  that  pturpose,  because, 

*  in  omiinibus  non  liott  vagari,'  and  all  cri- 


the  libel.  For  it  is  evident  that  the  act  of  par- 
liament could  only  take  place  when  the  country 
is  peaceable,  but  not  when  armies  are  in  the 
fields,  for  *  inter  arma  silent  leges,'  and'  it 
would  not  be  expected  that  any  private  gentle- 
man should,  by  seizing  upon  th^  rebels,  exjHMe 
himself  to  the  fury  of  a  standing  army,  and 
'  quse  via  excusat  a  crimhie,'  which  consists 
oiuY  in  ne^^ligeoce  '  et  non  taciendo.' 

It  likewise  alledged,  that  the  defender  cannot 
be  called  in  question  from  the  crime  arising 
from  the  words  libelled,  in  respect  the  same  are 
libelled  to  be  prior  to  his  Majesty's  act  of  in- 
demnity, which  ought  to  be  inviolably  observ- 
ed: For.  1.  Amnesties  and  acts  of  indemnity 
and  oblivion,  after  countries  have  been  univer- 
sally engaged  in  crimes,  do  become  the  Magna 
Charta  and  fundamental  security  of  the  lieges, 
as  to  their  lives,  fortunes  and  posterity.  And 
theretbre  all  judges  ought  to  be  tender  thereof, 
and  rather  to  extend  nor  straiten  the  same  by 
their  decision  and  inti^retatiou  thereof. 

2.  It  is  the  public  interest  of  the  king  ond 
nation,  that  such  public  indemnity  should  take 
full  effect,  seeinff  the  same  bears  to  be  made 
for  removing  all  fears  and  jealousies  of  the 
people,  which  do  expose  them  to  commit  new 


upon  the  very  borders  of  such  indemnities, 
doth  again  open  a  way  for  new  fears  and  jea- 
lousies, no  man  knowing  but  what  is  another 
man's  case  this  day,  may  be  his  to  morrow  ; 
and  the  interpretation  of  such  indemnities  be- 
ing drawn  from  grounds  of  law,  the  people 
cannot  know  how  far  they  may  be  overtaken 
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iherebyi  and  tlierrrnre  ntav  return  to  ib«ir ,  debate,  mobei  tm\y  t9  tdce  MCice  of  thne 

former    appri'lieosions  ;     tDe    comfqiienccs  '  four  points. 

w  hereof  may  come  ii>  lie  fcry  (iang«moi  for  j      1.  That  the  wonls  spoken  are  tieaauB. 

tbe  pedctt  and  quiet  of  the  kingdom.     And  it  |^    S.  That  the  i^cMiTeffsing  in  thcae  lernw,  ii  •■ 

has  been  the  |irudeiu*e  and  policy  of  this  and  '  InlercoiiunuQinc^  viith  notour  and  open  tmi- 

all  otlier  nations,  ihat  when  eriiiiea  did  aboucNl    ton,  nhom  heLnewti>bc  auch  from  the  per- 

aiid  spread  as  a  ei>nla:;ioii,   iiidomniiitv  wer^    ions  iheiitNtdios. 

granted  in  ample  U-rms,  and  must  punctually  1      3.  That  ihcM.-  nonls  arc  relevanlly  HMM, 

observetl.  *     qiioail  time  and  |dai:e,  and  there  is  no  plaee  tior 

3.  All  pardnn«  aid  graces  of  their  own  na-    alibi  hi-rc. 
ture  are  favourahk",  nml  are  to  be  cxteodcd,        4.  I'bai  tlic  wonk  aiid  conrerae  hr\ag  tm* 
and  crowns  are  {trerwrved  i»y  iikht^-  a^  well  as  ;  sonable,  are  uot  taken  off  by  the  act  of  imlMi- 
jnstice;  for,  a«  Mdlmnuu  savs,  l*rof .  xz.  VH.  '  nity. 

*  mercy  and  truth  pr;»i^e  the  kioCf  and  his  I      As  to  the  first,  it  is  undeniable,  tbtt,  to  ad- 

*  throne  is  upholilcn  by  luen'v/     And  it  is  tiiC!  '  rise  peaple  to  rebellion,  is,  by  the  law  itf  all 
duty  of  thejti'.lf^rs,  iuviolubl^'ti*  ureserve  in  th<» ;  natioiv,  rebellion,  tliouj(b  the  adfioe  com' 
minds  of  his  |ieopk\  a  bense  ol  hi!  iniycaty  s  \  ouly  in  words,  us  all  adrieesg«oeraMy  do  $ 
gooilncsK,  in  seeuria^  to  ihera  these  unit  eraal  :  though  there  be  no  particular  aoft  of 
and  public  pardons,  lor  '  uuila  dote,  niiUe  ge- 

*  nere  >irtutis  mortalilas  |HVi|MU«  aeccdit  ad  di- 

*  nnic  natune  similitudineni,  quam  luisereodo 


inent,  declarinff  the  advising  to  ri»  io  rcbeHioo 
to  be  treason,  yet  ail  acts  of  padiuncBt,  thai 
declare  any  criiue  to  be  puuiahaUe,  but  DMcb 


*  humaiiie  imbe«:iilitati,  ii^nusceudo  erroribua,  ]  more  punialtable  by  treason,  do,  by  an  mfiilliWr 
'  et  iiy|ttrias  oblivikceudu.*  .-\jid  there  was  aerer  !  and  ncceasary  oonse«u«iice,  declare  the  ed- 
any  king  in  tlie  world  that  ha.s  j;iirm  greater  \  viaiiig  that  crime,  or  that  speciea  ef  trcMOB,  ta 
demonstrations  of  |>ri»ate  boiuuy  auddetnency  be  punishable  as  the  crime  itaelf,  vid  a  Meial 
to  liis  aubieiiii  than  his  sacred  majesty,  and  j  law  weiv  needless ;  and  with  na  partimiMriy, 
therefore  tlie  iodeiunity  being  smted  to  Lis  ma-  j  art  and  part  of  treason  is  treaaan  by  alatiils, 
jestv's  own  rc-gjl  temper  uiid  dis|Hieition,  it  j  and  counsel  and  to  adviue,  ia  the  highcrt 
oiiglit  not  to  be  straiteut-d,  butrallier  eclargtid,  •  qiudification  of  art  and  part,  beoeuae  il  givct 
if  noed  Here,  by  a  ratioiuil  interpretation.  ;  hte,  and  4n>urage,  oud  being'  to  the  crine :  nor 

4to.  His  ni;^esty  liatb  ckx'bM-ed  his  enixa  can  it  be  denied,  that  if  tlie  dociriiie  of  the 
voluntas,  that  the  Ibresaid  iudemnity  alioukl  be  !  defence  were  snslained,  any  nuui  vighi  at 
interpreted  with  all  possible  kititude  and  fiiruar,  pment  ipo  up  and  down  tlie  whole  wett,  ead 
and  hath  coiuuianil<:d  his  juilgea  to  do  the  ,  invite  aad  howid  out  to  a  rebeHien,  mad  who 
■aiiie  uiion  no  less  certiAcaiauo,  than  tlie  high-  ,  can  doubt  but  he  would  be  highly  gaiby  of  the 
est  peril,  which  deraonstrat(*s,  how  serious  bib  ,  rebcUioo,  who  did  thus  raise  a  rcbeUioH?  And 
m{\jesty  hath  licen,  ibiit  idl  the  impedectioiisol' ;  advice  certainly  is  thr  moiv  dangexoue  thaa 
his  subjectM  tihould  be  envcreil,  aud  that  nothing  '  action,  and  so  should  be  more  puniahable. 
nii^lit  remain  \i  liich  might  give  them  the  least  Nor  can  it  be  denied,  but  if  their  wonls  be  true*, 
jealousy  in  time  couiiug:.  Cesnock,  the  pan  net,  did  more  contribute  to 

5to.  By  the  l8ih  act,  7  P.u-1.  K.  Jam.  1,  it  the  rebidiion,  than  these  pitiful  creatures  he 
is  expressly  ordained,  *  That  n^>  man  interpret '  advised,  his  prudence,  influence  and.  iBterest 

*  thcking^s  statutes  otberwiiie  lAian  tbe  statum  '  being  extraordiuarily  greater  tlian  their  aotiooe 
'  bear,  and  to  the  iiitcmt  and  cdect  they  were  -  eould  have  lieen.    Jfjkeas  it  is  as  undeniable, 

*  made  for,  and  as  the  maker  of  them  under-  '  that,  by  the  Roman  biw,  advice  to  commit 
'  stood,  and  uhosu  does  in  the  contrary,  to  be  ,  l«»se-niajcstv,  were  lese-majesty,  ciiiueopcf^ 

*  punisheil  at  the  king\  will.'  And  this  act  of  consilio,  et  L.  1,  sect.  1,  d.  i*,  Jal.  M^jeaL  and 
indenuiity  beini;  one  of  his  majesty's  statutes  the  seventh  law  cited  doth  expressly  answer 
and  prueiamations,  wlierein  the  pence  and  se-  '  itself,  making  words  to  be  punislicd  lor  tree* 
curity  of  the  kingdom  is  highly  ooncenieil,  |  Kon,  'si  tale  sit  delictum  quod  ex  acriptura 
the  sense  and  extent  thereof  ought  not  to  be  /  legis  descetidit,'  as  with  us  art  and  part,  or 
wrested  and  inverted  contrary  to  his  majesty's  |  where  il  is  *  ad  exeniplum  legis  vuidioandaaiv' 
meaning  and  the  propriety  of  tbe  words  ;  and  .  the  words  being  of  great  consequence,  and 
his  majesty  having  expressly  indemnified  all  !  of  extraonlinary  evil  example.    Andalbe^by 


treasonable  s^Kyclies  and  advices  contrary  to  '  that  law,  light  and  unadvised  words*  proceed' 
the  lauK,  under  whii'li  gene^-al,  the  words  men-  I  ing  from  petuli 


t toned  in  tiie  indktmcni  arc  genuinly  an<l  na- 
turally comprehendeil  ;  for  it  is  evident,  that 
the  general  notion  of  trcascMiable  discourae  doth 
comprehend  the  same. 


Kind's  Au\«x:at»/s  Answtrs. 


petulance  and  extravagance,  which 


are  tlie  very  words  of  these  laws,  were  ordinaF 
rily  covered,  by  the  emperora,  with  contempt, 
pity,  or  [lardon ;  yet   *  uhi  locus  veniv,  ibi 

*  temper  suhest  crimen,'  else  tliere  needed  no 

*  venia'  but  in  this  nation ;  and  in  this  ease  these 
is  no  place  for  tliis  debate,  fur  the  speaker,  and 
the  advice,  and  the  design,  and  every  eiicufr- 

His  7vlaJ4'sty's  Advociite  craves  leave  to  de-  '  stance  shew  that  these  words  are  nsalieiaos, 
elare,  that  he  is  icry  iiuuii  astonished  to  hear,  •  and  adviaed  words;  for  whatoooM  he  more 
that,  by  fiur  latv,  it  is  not  treason  to  hound  out  !  advised*  than  seriously  to  |^ve  advice  to  poor 


alien  to  rebellion,  and  the  rc^bre^  to  Uiorteo  the 


peopte  wfaom  he  Iokw  be  oouU  influeocc  ia 
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many  r^peateil  expresptoBfl,  all  tending  to  the 
•nme  end,  *  idculcatione  et  gcmniatione  7er- 
*•  borum  ?  aad  what  could  be  more  malicious 
than  to  upbraid  them  for  ka? ing  a  rebcUioo, 
with  the  hateful  naoae  of  Runaways  ;  and  not 
onl)r  advise  them  to  return  to  an  open  and  most 
fla§ritious  rebdlLon,  but  to  encourage  them 
thereto,  by  promising  them  help,  or  assistance, 
or  officers,  which  bmw  a  rooted  and  maMcious 
design  to  have  that  rebellion  prosper  P  Nor  are 
the  words  such  mysterious  expressions,  as  that 
every  country  fellow  could  not  but  necessarily 
^understand,  being  fitted  designedly  for  tben- 
capacity,  nor  could  they  forget  them  as  loose 
and  sosltered  words,  bemg  a  sage,  a  designed 
advioe  from  a  man,  whoee  parts,  piety  and  in- 
terest they  admired..  And  what  man  alive 
oonhl  be  asch  a  hnkteaa  to  forget  the  most  re- 
markable thing  they  ever  heard,  upon  the 
moat  lemaitowe  oocasion,  and  upon  a  point 
wherein  they  were  so  much  oonopmed,  and 
wtuoh  they  ooold  not  but  lay  deeply  to  heart, 
and  think  often  upon,  because  it  eoneeracd 
them  all  together  ?  And  so  they  wonM  remem- 
ber .one  aamer,  and  because  it  was  to  be  the 
fboodation  of  the  greatest  resolution  that  ever 
they  could  be  concerned  in.  As  to  the  geoe- 
rahty,  ebjacted  against,  of  some  auch  woiids. 
Ilia  majeaty'a  advocate  craves  leaf«  tosay,  that 
SA  adviee  was  never  in  more  expUeite  and  q>e- 
eific  terms  libeHed  ;  and  in  whatever  terms  an 
advice  be  grreo,  it  is  stiH  an  advioe  to  rebel, 
Mdao  art  and  part  ofrebdlioM;  «or  seeks  be 
any  latitude  in  nis  libelling  the  words,  further 
thanthat  he  aaU,  they  should  haveoffioen^or 
MpyOraomeexnresBionoflMlp:  aoditeamiot 
be  denied,  but  ir  one  man  shonkl  say,  tliey 
wookl  get  help,  or  another  that  they  shoald  be 
Whied,  yet  ail  theae  are  the  same  expressions, 
•nd  the  same  advice,  and  the  words  are  the 
more  to  be  bdieved,  that  they  are  not  expressly 
the  name,  being  to  the  same  purpose,  and  as  to 
tkia  he  oppooes  his  libel. 

And  as  to  the  second  point,  it  is  undeniable 
that  this  is  net  an  accidental  meeting  with  re- 
Ma,  Imtitiaan  interoommuning  with  them 
vpon  the  reMlion,  and  open  enooaragemenla 
theicto,  and  though  they  were  not  denonnoed, 
yet  he  knew  them  more  ta  be  rebels,  tlwn  be 
oaald  hate  known  them  by  their  demmdatioo ; 
§&r  they  tlmmaelves  told  him  they  had  come 
from  tiie*  rsbellion,  and  they  were  only  goiog 
home  to  seek  dean  clothes^  which  waa  an  ac- 
ImowledgaMnt  that  they  were  yet  in  the  re* 
beiiioB,  and  a  part  thereof:  and  this  is  fiu* 
stronger  than  Bfonkland's  case,  and  many 
othen,  who  have  been  oondemned  for  going  to 
seek  their  bairns,  or  their  liorses  ;  nor  do  the 
•Ota  of  parliament  requiring  denunciation  mili* 
ttt»  in  this  caae,  since  dmuneiation  is  bvt  a 
legal,  and  supposed,  whereas  this  is  a  certain 
mSk  proper  knowledge. 

To  tlm  third  it  k  urged,  thai  it  is  an  nneon* 
iiorarted  principle  in  oar  law,  that  no  defimce 
•eatrary  to  the  libel  can  be  adoHttad,  ior  that 
a  to  admit  a  formal  probation,  that  the  king 
the  p«imMr%  witBctaw  ave  vtiU  peqvrei^ 
4 


it  being  undeniable,  that  if  the  king's  witnt 
prove  that  Ccsnock^s  was  in  socn  a  place  at 
such  a  time,  spoke  such  words  to  such  men ; 
but  if  Cesnock*s  witnesses  prove  that  CeHDOck 
was  not  there,  certainly  either  of  tiie  two  wit-> 
nesaes  must  be  guilty  of  uerjurv,  the  fact  be- 
ing clearly  libelled  to  bare  been  expressly 
done,  and  therefore  our  law  has  jurtly  ab« 
horred,  as  well  a«  rejected  such  defeaces  as 
are  contrary  to  the  lilMd,  and  as,  amontfst  many 
other  instances,  was  expressly  so  decided  in  the 
case  of  Mr.  William  Somerwel,  and  in  the  case 
of  MLeod,  and  M'Niel  of  Uara,  in  which  caat 
alibi  of  five  miles  distance  was  .rcpdled :  and 
albeit  alibi  noay  be  sometimes  admiued,  where 
it  is  consistent  with  the  libel,  as  where  the 
deed  is  not  very  speoificly  libdled  ;  yet  in  tbia 
case,  where  the  fimt  is  specifioly  and  dcailj 
libdled  to  have  been  expressly  dosa.  and  thai 
the  witnesses  knew  the  paoada,  aad  that  thera 
is  no  impossibility  in  the  thiiy ;  aa  fcr  instance, 
if  Cesnock  shonki  have  proven  liiaMcif  to  haf>a 
been  for  six  months  both  by  acBt  and  after,  at 
Iiondon  or  Paris^  and  aboukl  have  proven  thi« 
bj  witnesses,  beyond  all  exceptkm,  tiki  jaa- 
Uces  might,  eo  catu^  iHMsibly  prefer  him  to  tha 
probation  of  hia  «2»ii,  because  of  the  incoB« 
siatenqy  and  impoasibilitfr  of  the  thing:  yet  il 
were  most  absurd,  and  of  very  irreparaalecoa- 
sequenoe,  to  admit  Cesnook  to  prove  aa  «2iW 
of  half  a  mile,  and  by  his  ewa  friends,  te- 
nants and  servants,  for  he  m'^ht,  in  few  mir 
nutes,  have  ^ne  to  that  towo  without  obaer- 
vation ;  and  is  it  not  much  more  eqaitable,  as 
wdl  as  legal,  to  believe  three  witnesses,  wha 
must  be  eteraalJy  damned  for  no  advantage^ 
and  living  in  a  country  to  which  it  will  be  im-» 
posiiible  to  return,  if  the  thing  be  take,  than 
tl»e  laird's  own  tenants  and  servanta,  who,  be- 
sides the  general  kuidooss,  are  of  one  sect,  that 
think  there  is  no  sin  to  bring  off  their  own 
frieads,  as  is  to  be  seen  in  very  palpable  in<^ 
stances  P  And  by  the  nature  of  our  assiaee  of 
error,  it  is  clear,  that  our  law  believes,  that 
men  are  mudi  more  indined  to  assoile  than  to 
condemn ;  nor  shall  ever  the  king  prove  the 
treason,  or  any  danned  aian  may  be  proved 
criminiX  if  thi»kind  of  alibi  be  sustained,  and 
for  this  cause  no  evidences  are  received  and 
sworn  against  the  king  in  England. 

Afito  the  Act  of  Indemnity,  the  act  itsdf  is 
opponed,  wherein  the  nkole  scope  will  shew, 
that  there  is  no  design  to  secure  by  it,  fanatic 
heritors  and  mimsient,  but  oal^  the  |>oor  and 
dduded  multitude;  and  theretore  his  majesty 
does  exprmdy  except,  not  only  tiie  heritors  aad 
ministers  who  have  been  in  the  rebellion :  Bot 

Sdo.  Such  as  were  contrivers  of  it.  And 
3tio.  Such  heritors  as  contributed  thereto  by 
men  or  money ;  and  what  is  a  more  clear  aad 
express  contributing  to  a  rebellion  by  nsen^ 
than  to  advise  men  to  go  to  it,  and  to  eneouragfe 
them  to  go  to  it,  and  to  promise  them  apsist- 
ance  ?  And  the  laird  of  CcsnodL's  oountenanoa 
and  wdl-wishlng  to  that  cause,  could  have 
actually  coiAribuled  more  than  a  little  beritor 
sending  out  one  or  two  men,  and  yat  ' 
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heritor  would  have  beeii  fT^iitty,  thoo^h  con- 
tributing far  leu.  As  also,  a(.'curdiiii|r  to  this 
his  promise  and  cncourai^iiirnt,  tlie  iwiinH  did 
i»end,  or  at  least  omnive  at  a  fj^reat  many  of  his 
tenants  and  servants  ^oiii^  to  th«*  n;HMIian, 
and,  as  a  sign  of  his  attcitiuni  Hid  sufrpr  tii'Mn 
peaceably  to  live  ui>on  his  i^rinKul,  atlcT  tUrir 
return  fVoin  the  retx'llion  :  nor  is  his  majesty ^ 
advocate  n*so!ved  to  debate  this  reset,  us  ho 
luisfht,  to  be,  per  sf .  the  crime  of'  treason  and 
rel»e1lion,  lieing  rcsoU  etl  here  only  for  to  usf  it 
as  an  high  acfgravation  and  fjualification  of  his 
having  cuntributtni  toward  the  sncccss  ami  en* 
conragement  of  tbat  relM?lhon ;  for  though  a 
nobleman  or  gentleman,  who  livc<l  in  a  (.*i»un- 
try  distant  from  his  tenants,  or  being  amcmgst 
tliein,  metldled  a  little  with  them,  might  pre- 
tiind  some  favourable  construction  for  his  ig- 
nitrance,  oversiglit,  or  connivance ;  yet  Os- 
nock  haling  promised  encouragement,  and  lie- 
ing  himself,  and  for  many  3'cars,  founded  upon 
the  principles  of  self-tlefence,  whcreufmn  llotli- 
wel  bridge  was  built,  and  having  gone  along^, 
in  the  last  age,  in  far  more  open  and  dan^rcrous 
opposition  to  the  king's  auUiurity  than  lloth- 
wel-bridge  was,  and  having  very  manj'  tenants 
amongst  whom  he  conversed  every  day,  being 
a  diligent  and  knowing  man,  it  u  impossible 
fbr  any  man  of  common  sense  to  understand 
-how  any  man  of  his  intelligence  anil  seii^e 
could  UQt  have  been  most  watchful  over  them, 
and  not  suspect,  having  so  much  interest  in 
these  tenants  and  servants,  whom  cren  silly 
and  remote  strangers  knew  to  have  been  in  the 
rebellion,  especially  seeing  so  notorious  a  man 
as  Mr.  Hrown,  who,  though  he  was  not  his 
..ser\ant,  yet  frequented  his  house,  and  where- 
i  ver  he  lived,  Ccsnock  could  not  but  hear  that 
he  was  in  the  rebellion,  being  the  ken-speckled 
mail  ill  it,  and  his  own  |ioiier,  being  born  with- 
in a  mile  of  his  house,  in  his  own  land,  and 
ufitorioiuly  known  by  all  his  own  servants,  to 
have  bcrn  in  the  rebellion,  he  having  owned 
iiiii*.ersullv,  without  reserve  or  secrecv,  to  the 
MhuU-  servants,  tbat  he  was  in  the  rebellion  ; 
auil  yet,  atU'r  he  had  kept  him  as  long  as  he 
Qoul'i  agree  with  the  young  lady,  he  sent  him 
nway  \%  ith  a  certificate  and  i-ecomniondation. 
All  whirh  being  joined,  does  clear  that  that  he 
was  one  of  these  riiigleading  contrivin<r  he- 
ritors, %« ho  is  oxceptcii  by  tlie  Act  of  Indem- 
nity, csj)ecially  seeing,  w*riting  and  speaking  is 
not  at  all  relative  to  rebellion,  but  to  misrepre- 
senting judicatories,  6cc.  The  citations  ad- 
duced by  the  pannel's  procurators  are  not  an- 
swered, because  his  majesty's  advocate  thinks 
them  only  places  common,  and  ill  applied. 

The  Lords  continue  this  criminal  action  and 
cau^e,  and  all  further  trial  therein  till  to- 
morrow, and  ordain  the  pannel  to  be  carried 
back  to  prison,  and  the  witnesses  and  assizers 
to  attend,  ylk  person  under  the  pain  of  four 
hundred  mtrks. 

Alter  hearing  of  these,  the  Court  adjourned 
till  the  morrow,  when  the  Pannd't  Advocates 
iDad«  their  Duplies. 


Cesn'uck's  Lawyers  Duplies.  March  25,  1681. 

Mr.  Walter  Prin^le.n  for  the  pannel,  as  to 
the  Defence  founded  upon  the  del'ender*ii  atibu 
when  the  pretenfle«l  ex|iression8  were  alledgeif 
to  have  been  spoki'i),  dtiplrcs,  That  the  said 
D'firccc  is  most  relevant,  and  is  no  wa^^t 
elided  by  the  iteplies  ;  tor  alinrit  the  Defence  is 
a  negntionof  the  LitK*!,  yet  it  is  not  *  pura  u^- 
*■  tain,*  but  is  *  negativa,  coercitata  loi*o«t  tern- 
*  |K>re,  qnip  maxinie  cadit  sub  seiisu  testis,' 
and  such  tiegatives  are  |)erpetually  sustained 
in  all  criniinai  actions,  *■  ad  probawlum  iuno- 
'  centiam  rei,'  acc«>nling  to  the  unanirooiia 
opinion  of  all  lawyers  who  write  upon  the  sub- 
ject of  crimes ;  and  the  defence  that  Cesnock 
was  at  home  in  his  own  house  all  tbat  day, 
that  the  persons  mentioned  in  the  libel  came  to 
Galstonn,  is  so  circumstantiate  and  circuni- 
Rcrilicd  by  time  and  place,  as  that  it  is  naUi- 
rdllv  impossible  he  could  have  met  with  them 
at  Galstoun-bridge  that  same  day,  cxoeiit  the 
absurd  of  *  bilocatio  corporum'  were  allowed. 
And  whereas  it  is  pretended,  that  the  Defence 
is  never'  siwtained,  but  where  the  dietanoe  of 
the  place  is  such,  as  that  it  was  impossible  the 
|»arty  could  be  present : 

It* is  duplie<l,  that  iliis  pretrnce  u  moat  irre- 
levant ;  fbr  albeit  the  distance  of  alibi  were 
but  half  a  mile,  or  only  distinct  rooms  in  the 
same  house,  yet  it  is  as  really  alihi^  as  if  the 
distance  were  an  hundred  miles ;  so  tbat  wliat- 
ever  be  the  distanire,  if  it  be  clearly  proved  for 
the  pannel,  by  famous  wimcsscs,  tJiat  lie  was 
all  that  day  in  his  own  house,  it  is  as  naturally 
imiKissible  he  could  have  been  at  GalstoiuT- 
bridge,  as  if  he  had  l»ecn  ail  thst  week  at  Paris. 
And  it  cannot  l>e  conti  uvtrtcd,  but  if  a  murder 
were  committed  in  the  next  room,  and  that  a 
ftcrsoii  in  auf»ther  room  of  the  same  house 
should  lie  accused  fi>r  it,  the  defence  of  alihi 
would  Ik.'  sustained,  if  be  could  prove  by  wit- 
nesses, that  he  went  not  outof  liis  own  room 
all  that  day  when  the  murder  was  committed, 
the  witnesses  being  present  with  hiin  all  that 
time  ;  and  as  this  deleiice  is  unquestionably 
relevant,  so  it  cannot  be  presumed  but  to  lie 
most  true,  it  t>eing  well  known  tliat  Cesnock  b 
a  most  eiivnnisiieot  person,  and  bath  con- 
stantly, upon  all  occasions,  declared  his  ab* 
horrcnce  of  all  rebeilious  coura»es,  and  bath 
always,  at  the  bar,  declared  before  Almighty 
God,  u}>on  his  solemn  oath,  that  he  never 
spoke  these  words,  nor  any  treasoaalile  words 
to  that  puq»ose,  directly  or  indirectly,  to  these 
nor  any  other  persons  ;  and  if  he  urrc  of  such 
wicke<i  principles,  it  is  not  rational  to  imagine, 
that  he  would  disown  ;bem  upon  so  solemn 
and  sacred  an  nalli,  but  that  he  would  rather 
satisfy  himseif  with  a  Itare  denial  ;  es|»eciallj 
when  he  knows  his  oath  cannot  absolve  him, 
and  coirse<pientiy  there  was  never  erester 
reason,  m  any  case,  for  sustaining  tlie  delenoe 
ofaiibi^  than  in  this  case,  and  his  n*ajesty*s 
advocate  ought  to  condescend  upon  the  precise 
day  that  tlie  alledged  words  were  spoken,  sU 
lawyers  being  positivei  and  ^vcticvmiy  Carp* 
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Par.  3,  Queeft  103,  Nam.  85,  that  when  die 
defeDce  ci  alibi  it  proponrd,  the  express  day, 
ivhen  the  crime  waa  committed,  muat  be  ez- 
pre«t ;  aod  lie  aaicrti  this  as  the  common  opi- 
Dioo,  '  aqua  neqoaquam  eat  recedeodnm,'  and 
cites  many  of  the  famous  lawiers,  at  Bawius, 
Claras,  JasoD  aiid  M asoardus. 

A«  to  the  RepUes  against  the  Defence  found  - 
ed  upon  the  act  of  indemnity,  it  is  duplied, 
that  the  defience  is  unanswetuUir  clear:  for 
Imo,  it  cannot  be  controverted,  but  that  the 
pretended  expressions,  mentioned  in  the  libel, 
are  comprefiendad  in  dear  and  express  terms 
under  the  gfeneral  clause  of  the  act  of  indem- 
iiitv,  whereby  in  express  words,  all  persons  are 
inderoniAed,  who  ha? espoken,  written,  printed, 
publislied  and  dispersed  any  traiteroussneeches, 
or  hare  advised  any  thing  contrary  to  tne  lawsy 
which  clause  is  so  clear  and  comprehensive, 
that  it  is  impossible  to  suppose  any  case  where 
treason  had  been  committed,  either  by  transient 
speeches,  or  even  by  a  tract  of  discourse,  or  by 
treasonable  council  or  advice^  but  the  same  vrill 
fan  under  the  said  general  dauae,  and  be  there- 
by indemnified. 

2(lo.  The  exception,  in  tlM  said  act  of  in- 
demnity, of  all  such  heritors  or  ministers,  who 
have  beoi  in  the  late  rebellion,  or  were  con- 
trivers thereof,  and  such  heritors  as  have  con- 
tributed thereto  any  levies  of  men  or  money, 
can  never  be  stretclied  to  deprive  Cesnock  of 
the  benefit  of  the  indemnity ;  because,  albeit 
the  expressions  libelled  were  true,  as  they  are 
not.  At  IS  impossible  that  they  can  ever  infer  the 
several  cases  whereupon  the  exception  is 
founded ;  for  it  is  neither  libelled,  nor  can  it 
be  pi^tended,  that  Cesnock,  was  actually  in 
the  late  rebellion,  nor  vet  that  he  contrimited 
thereto  by  the  levies  or  men  or  money,  but  on 
the  contrary  he  concurred,  to  the  utmost  of  his 

Sower,  to  suppress  the  same,  and  did  always 
eclare  his  abhorrence  tliercof,  and  kept  bb 
horses  and  arms  from  bein^  taken  by  the  re- 
bels. And  a^  to  the  other  case  of  the  excep- 
tion, whereby  contrivers  are  excepted,  it  is  not 
possible,  witn  any  propriety  of  words,  to  infer 
from  the  expressions  in  the  libel,  that  Cesnock 
was  a  contriver  of  the  rebellion,  because  the 
true  and  proper  senne  atirl  meaning  of  oontri- 
ycrs,  is  only  where  a  pert^'u  hath  consulted  and 
combined  with  the  ringleaders  to  raise  the  re- 
bellion, and  hath  laid  down  methods  for  that 
eflect,'  which  cannot  ib  the  least  be  inferred 
from  the  words  of  the  libd,  seeing  the  rebd- 
lion  was  contrived,  formed,  and  hacl  proceeded 
to  a  great  hcij^it,  before  the  pretcuded  expres- 
sions were  emitted  ;  and  tbr^rctore,  hy  a  neces- 
sary and  clear  consequence,  can  never  be  un- 
derstood to  have  been  contrived  by  tlu.^c  pre- 
tended subsequent  expressions,  which  cduld 
never  be  the  cause  oi  occasion  of  that  which 
had  formerly  taken  effect,  and  had  been  so 
far  consult^  and  contrived,  as  to  break  out  to 
an  open  rebellion  before  the  pretended  expres- 
sions. 

Stio.  What  is  understood  by  contrivers,  is 
cleariy  explvoed  in  the  irobsfquoit  woidf  of 


tlie  exception,  viz.'  Such  heritors  are  ouly.  to 
be  understood  who  have  contributed  by  levies 
of  men  or  money ;  which  words  are  not  insert 
alternative,  but  copulative,  aud  as  an  explana- 
tion of  the  word  contriver. 

4to.  If  reasonable  expressions  relating  to 
the  late  rebdiion  be  so  interpret,  as  to  infer-a 
contrivance  thereof,  then  the  benefit  of  the  in- 
demnity, as  to  all  heritors  and  ministers,  will 
be  frus&ated  in  every  case,  just  as  if  the  excep- 
tion had  been  absolute  and  lumple  without  any 
qudifications :  for  it  is  certain,  that  in  dl  house 
and  field -con  ventides,  the  ministers  did  not 
only  preach  in  downright  terms,  and  mauitain- 
ed  and  defended  the  horrid  prindples  of  rebel- 
lion against  his  sacred  majesty  and  his  govern- 
ment, but  also,  in  direct  terms,  encouraged  and 
indtcd  the  people  to  rise  in  onen  aims,  and  the 
rebdiion  did  immediatdy  follow :  end  yet  the 
lords  of  justiciary  have  never  denied  the  be- 
nefit of  the  indemnity  lo  any  such  ministers  or 
heritors  present  at  such  oonventides ;  so  tbal 
it  appears  evidently  that  treasonable  preachinge 
ami  discourses,  alodt  previous  to  the  rebellioa, 
never  have  been  interpret  to  infer  the  contri* 
vance  mentioned  in  the  exceptions,  and  far  lese 
can  the  same  be  inferred  from  treasonable  ex- 
pressions, emitted  afler  the  contriving  and  ac-, 
tual  rdsiuff  of  the  rebellion.  And  if  such  ex-* 
pressions  shouhi  be  stretched  to  infer  a  con- 
trivance, it  is  impossible  to  suppose  a  case 
where  an  heritor  or  minister  is  fifuilty  of  trai- 
terous  speeches  relating  to  the  late  rebellion, 
but  he  may  still  be  brought  under  the  compass 
of  that  exception,  and  be  deban  ed  from  the 
benefit  of  the  indemnity,  because  it  may  be  d- 
ways  pretended,  that  such  expressions  and 
treasonable  speeches,  if  previous  to  the  rebd- 
iion, did  encourage  the  people  to  rise  in  arms, 
and  if  subsequent  to  the  rebellion,  that  they 
encoun^ed  the  people  to  6ontinue,  and  infer 
a  ratihamtion ;  so  that,  by  these  pretences,  the 
exception  is  as  large  as  the  rule,  and  the  indem- 
nity will  prove  a  snare  to  dl  heritors  and  mi- 
nisters who  had  just  reason,  by  the  general 
clause  of  the  indemnity,  and  the  express  words, 
to  look  upon  themselves  as  thejreby  secured  from 
the  guik  of  all  treasonable  speeches,  spoken, 
written,  printed,  published,  or  *,  and  of 

all  counsel  and  advice  centrary  to  the  laws, 
unless  m  dear  contrivance  of  the  rebellion  by 
contriving  with  the  riofi^leadersin  raising  there- 
of, end  contributing  thereto  by  levies  of  men 
or  money,  were  made  out  against  them,  which 
is  not,  nor  cannot  be  pretcuded  against* the 
pannd. 

As  by  the  common  laws  of  dl  nations,  dl  in- 
demnities and  acts  of  oblivion  must  beAvour- 
able,  and  largdy  interpret  and  extended,  and 
not  merely  limited  in  prejudice  of  the  persons 
who  claim  the  benefit  thereof,  so,  by  the  mdem- 
nity  itself,  dl  his  sacre*!  majesty's  judges  are 
expresdy  commanded  to  interpret  the  same 
^th  all  possible  latitude  and  favour,  as  they, 
will  be  answerable  upon  tlieir  highest  peril ; 


8P 


•  This  Uank  is  in  the  Becert 
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snd  such  clauses  are  itiual  in  all  his  majeity'a 
imleiniiitics  and  acts  of  oblirioii,aBmay  appear 
by  the  inileinnity  at^r  bis  nnuesty't  restaura- 
tnNi;  wherdiy  'it  is  expressly  ordained,  that 
erery  clause  and  word  thereof  oe  understood  in 
the  most  faTOurable  scnso  the  expression  can 


bear ;  and  consequently  the  pannd  may  justly 
expect,  that  the  ionls  of  justiciary  wfll  allow 
bim  ihe  beneAt  of  his  miuesty's  grarions  par- 
don, will  not  suffer  the  general  word  in  the 
exception  of  contrivers,  to  be  inferred  froni  the 
pretended  cxpresmoiis  mentioned  in  the  libd, 
vijpon  nice  and  empty  debates  and  stretches, 
contrary  to  the  true  meanings  import  and  de- 
sign oMhe  said  indemnity. 

6to.  Whereas  it  is  pretrndc«1,  that  the  escep- 
tion  does  comprehend  all  heritors  who  have 
btai  aetoally  in  the  rebellion,  so  it  may  oom- 
l^hend  all  such  heritors  who  are  not  art  and 
part  of  the  rebellion,  or  are  accessory  thereto. 

It  is  answered,  that  the  alledgance  ought  to 
be  repelled,  because  the  exception  can  only  be 
imderstood  acconlint;  to  the  express  terms  ftnd 
qualifications  thereof,  viz.  That  such  heritors 
are  only  debarred  who  have  been  in  the  late 
fvbellion,  or  were  coutriters  thereof,  by  con- 
tributing thereto,  of  levying  of  men  or  money, 
and  art  and  part,  or  any  accession  to  the  re- 
bellion, otherwise  than  accurding  to  these  ex- 
press qualifications,  can  never  be  understood  to 
liavc  been  intetiiled  or  meaned  by  the  excep- 
tion ;  fur  then  the  exception  had  run  in  thoe 
express  terms,  viz.  that  all  heritors  or  ministers 
should  be  cxci^tcd  who  were  in  the  late  rebel- 
lion, or  art  and  part  thereof,  or  accessory  there- 
to ;  and  the  exception  not  being  so  conceived, 
it  oti<^ht  not  to  be  extended  beyond  the  precise 
qualifiratioiis  of  acctsKiun  therein  exprest,  es- 
ptMMally  seeing  his  sacred  majesty  (*ommands 
all  his  judpies  to  pxpone  this  indemnity  with  all 
possibU>  latitude  and  favour,  as  they  will  be 
Qiiswirable  upon  their  highest  peril:  and  to 
stretch  and  extend  the  exception  to  all  the  va- 
rious cases  of  accession,  or  art  and  part,  would 
In?  so  fur  from  interpreting  the  same  with  lati- 
tude and  fa\  our,  that,  upon  the  contrarv,  the 
intcrprctatiou  would  be  rather  rii^trous  and 
witliuiit  uiiy  favour,  and  the  rxrcpliou  would  be 
as  larji^re  as  tliv  rule,  so  that  the  indemnity 
should  import  nothtiit;;  us  to  hrriturs  in  the  case 
•if  treasonable  speccheM,  allKMt  all  i>ei-suns, 
without  any  distinction,  aro  indpiiinified  for 
speaking,  writing,  printing,  publisliin^,  or  dis- 
persing any  traitorous  speeciies,  and  <;ven  for 
giving  counsel  and  advice  in  any  thinn^cHjntrnry 
to  Ihe  laws,  which  were  to  frustrate  one  of  tlie 
glratest  ends  of  the  indrnmitv. 

As  to  the  additional  liM,  it  is  further  alledc- 
cd.  Ttiut  the  same  runnot  be  siistainiMl,  eitlit  r 
btmplo  or  as  an  ag;i;ravation,  because  ihcr.^  is 
neillicr  year,  mouth,  nor  dav  condcso;i..I.'d 
upon,  in  which  the  crimes  libi'fled  are  a!l(  .!^- 
ed  to  have  tnm  cuminittc^t,  ami  the  3  <  :.r, 
and  luonth,  and  day  are  essential  in  all  criii:inal 
liMs. 

Sir  John  Latrdir  for  the  p:inncl  replies  fur- 
ther, I'hat  the  deibnces  stand  relevant,  not- 


withstanding of  his  majesty's  advocate's  ni- 
swer.  Anil  quoiid  the  first,  that  the  words 
aHedged  iitteiVd  bjr  the  pannel,  are  not  naked 
traesonable  ezprvssions,  but  are  art  and  part  of 
treason,  and  must  be  presumed  to  have  been 
malicions  and  ailvised  speeches.  For  Imo. 
ThiM  were  to  confound  the  limits  of  two  distinct 
species  of  the  crime  of  Poduellkm,  words  bar- 
ing for  their  fbnn  and  esKOce  nudam  verbonim 
emiuvmem,  u  hich  arc  liable  to  mistake,  eapedal* 
Ijr  by  persons  of  no  breeduig  or  quality,  wno  can 

Ke  no  reminiscence  after  five  jrears  time,  un- 
I  tbev  had  taken  notice  of  it  inatandy,  and 
redacted  it  unto  writing ;  and  lawycn  make  a 
very  great  difference  between  words,  that  of 
their  own  nature  tend  to  the  commimon  of  a 
crime,  and  snch  as  *  non  canaam,  sad  oeca* 

*  sionem  tantnn  pnebeut  delinquendi/  of  which 
Anton.  Natth.  upon  hu  title  ilebesa  Maj.  page 
S34,  gives  a  very  remarkable  instanoe  out  of 
Farmaciuif  of  a  choleric  captain  in  the  march 
of  the  army ;  becaosie  their  pay  waa  not  mine- 
toally  paid,  he  broke  forth  into  thk  ac^tioui 
expieasion,  •  ItisawooderthattheaoUienimu- 
*tmynot;'  which  beinjg  banded  down  amongit 
the  companies,  a  sedition  immediatelj  arises  in 
the  camp;  and  vet  the  iawyen  determine,  that 
be  is  not  *  peraodlionis  reus,  oiiia  non  tam 
'causam  quam  ooeasiottem  seoitioni  dedisss 

*  jndieandus  est* 

As  to  that  part  of  his  majastr**  ad? oeale's 
answer  on  the  126  Act,  19  pari,  king  James  6, 
that  he  needs  not  in  this  case  saTi  toaft  the  par- 
tics  with  whom  Cesnock  Is  adedged  to  have 
had  the  conference,  were  denounced  rebels  at 
the  head  burgh  of  the  shire  where  they  dwell, 
because  he  had  a  more  certain  ground  of  know- 
ledge out  of  tlieir  own  modtb,  than  any  rack 
denunciation  could  have^ven  him. 

It  is  duplied.  That  tliev  saying  they  cams 
from  Tolcross-park,  could  not  poMiim  m  maU 
fide  to  look  upon  tliem  as  rebels,  because  tbey 
might  have  been  there  by  restraint,  or  other 
excusable  occasion,  or  miglit  have  oome  away 
in  obedience  to  his  majesty's  prodamation, 
commanding  all  these  rebels  to  lay  down  ^eir 
arms. 

2do.  IVlierc  the  law  has  fixed  upon  a  solem- 
nity, such  as  denunciation  at  the  market- cross, 
ant)  private  knowledge  does  not  supply  the  want 
thcrtM^f,  as  we  see  in  the  case  or  intimatioos, 
of  assignations,  and  many  others,  seeing  '  id 
'  tantuni  scinius  quod  de  jure  scimos.* 

As  to  the  third  alledgimce  made  against  the 
defence  of  alibi j  That  it  is  contrary  to  the  libel, 
and  that  tlie  defence  condescendeid  upon,  is  so 
inconsiderable,  that  it  does  not  elide  the  libel. 

It  is  answered.  That  in  many  cases  defences 
contrary  to  the  libel,  are  both  admitted  and 
sustained.  As  for  instance,  where  one  is  pur- 
sued super  homicidio premeditation  and  he  ftiunds 
his  defence  upon  the  late  act  of  jpariiament 
1661,  aneut  casual  homicide  and  slaughter  in 
self-defence,  yet  by  that  all  the  laws  in  the 
christian  world  is  alloweil  to  be  received. 

2do.  Tliere  is  a  propo$iiio  €tern^  vcritatit. 
That  Cesuock  was  in  his  own  house  all  that 
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day.  wherein  Crawleni  and  Ingrbam  paswd  by 
tbe  iNridgeof  Galttooc,  and  which  cooseauence 
Is  80  deepJy  rooted  an  natnrey  that  no  rhetoric 
or  conviction  can  perswade  ns  of  the  conirary : 
And  thif  demonstration  it  con6nned  by  no 
*  less  testimony  than  that  of  an  angel,  who  lells 
the  disciples  that  Christ  was  risen,  ergo^  he  was 
not  in  the  grave,  and  yet  he  was  at  no  great 
distance ;  uid  in  these  cases,  *  miyns  et  minus 

*  non  variant  specie,'  and  it  is  as  infailiUy  true, 
that  Cesnock,  if  he  was  all  that  day  in  his  own 
house,  was  not  'at  Galstoun  no  more  than  he 
wasatFvis. 

It  is  further  added  and  argued  in  behalf  of 
what  is  already  aUedged  in  the  act  of  indem- 
nitor^ that  such  acts  by  the  inviolable  laws  of  all 
nations,  have  been  esteemed  sacred  and  invio* 
laUe,  *  non  movenda,  non  tangenda,'  without  a 
curse,  'and  the  loosinflr  or  questioning  such  se- 
curities gives  a  iatal  blow ;  as  if  CiQigula  had 
got  his  wish,  of  whom  Suetonius  in  qus  vita, 
tdhr.  That  he  wished  the  whole  people  of 
Home  had  but  one  head  and  one  neck»  that  with 
one  stroke  he  might  strike  it  off:  and  many 
thousands  of  his  nuyesty 's  loyal  deserving  sub- 
jects, both  in  southern  and  western  shires, 
would  be  in  that  case,  if  this  act  shall  not  be 
found  to  defisod  ;  and  it  wereastrange  analogy 
of  the  law,  that  the  rebeUkms  and  seditioas  fieM 
preachings  of  these  demagogues  shall  be  com- 
prehended within  this  act,  and  a  lew  tnuMoent 
8ut  up,  and  incoherent  words  alledged  against 
le  pannel,  shall  not  be  indemnified.  As  for 
example,  it  was  reported  that  from  the  S9  of 
Joshua,  verse  S9,  the  God  of  Gods  knows,  and 
Israel  shall  know,  that  if  we  be  in  rebellion  this 
dav,  God  vrill  not  save  us.  These  firebrands 
did  assure  the  people,  that  every  hair  of  their 
head  should  be  a  maUi  the  mss  of  the  fidd 
should  fiffht  for  them,  and  that  they  behoved 
to  come  forth  and  help  the  Lord  against  their 
mighty  oppressors ;  and  yet  these,  which  can 
admit  of  no  probation,  are  certainly  pardoned. 
And  whereas  it  is  pretended,  that  Cenock  falls 
within  the  compass  of  the  exception,  as  a  con- 
triver and  oontnoutcr  of  levying  men  or  money. 
It  is  answered,  that  the  words,  except  they  be 
tortured,  can  admit  of  no  such  sense,  *  et  pro- 
'  pria  verfaorum  significatione  standum  est,  nisi 

*  lade  absurdus  resuhet  sensus ;'  and  thm  is 
much  more  reason  hone,  where  the  indemnify- 
ing part  is  ordained  to  be  explained  with  all 
favour.  JSrf 0,  a  comtrario  #eitm,  the  excep- 
tions diminish  and  lessen  this  indemnity,  ougnt 
to  be  taken  in  the  strict  and  piyise  sigmfication, 
without  extension  or  amplification ;  and  it  is, 
known,  without  consulting  cnticks,  that  con- 
triving imports  an  antecedent  accessioo,  which 
could  not  take  place  here,  it  being  acknow- 
ledged by  tbe  libel,  that  the  rebellion  wasibrm- 
ed  in  bemi;  before  this  accidental  rencounter, 
so  that  he  is  certainly  within  the  terms  of 
his  nuyesty's  indemnity,  and  craves  his  ma- 
jesty's advocate's  concourse  for  maintenance 
thereof. 


The  next  Document  appears  to  ba 


Sir  George  Lockhart's  Tripues  to  Cesnock's 

Advocates.  , 

Sir  George  Lockhart  for  the  pursuer,  does 
insist  u|ion  that  point  of  the  hbel,  that  the  pan- 
nd  did  intercommune  and  converse  with  the 
persons  condescended  upon  and  libelled,  who 
bad  been,  and  still  were  to  be  considoned  as  in 
the  state  of! rebellion.  And  as  to  the  objection, 
that  they  were  not  denounced  at  the  market- 
cross  of  the  head  burgh  of  the  shire  of  tbe 
same,  is  most  irrelevant,  because,  albeit  after  a 
rebelUon  is  sopite  and  extinguished,  and  that 
persons  who  nad  been  engi^ped  in  the  same, 
did  publidy  converse,  and  ffo  up  and  down,  Ibe 
act  of  parliament  mentioned  in  the  defence,  may 
take  place  by  denunciation  at  the  maricet-crosiSy 
to  proceed  to  put  persons  in  sia£0^«;  yet  it  is 
absurd  and  contrary  to  all  law  and  reason,  that 
the  said  act  of  parliament  acquires  any  siush 
solemnity,  as  to  persons  engaged  in  an  actual 
state  of  rebellion,  it  being  strange  to  suppose  or 
imagine,  that  his  mi^jedy's  solijects  might 
converse  with  rebells  actually  engaged  in  arms, 
orthat  it  were  a  possible  case  to  use  the  solem- 
nities of  denunciations  at  a  market-cross  against 
a  concourse  and  combination  of  execrable  re- 
bdls,  before  they  were  dissipated,  or  the  rebel- 
lion extinguished. 

Sdo.  The  pursuer  does  also  insist  upoa  the 
libd,  as  founded  upon  the  words  and  sxpiea 
sions  condescended  upon,  as  bdng  trsaeonahfe 
in  the  highest  degree,  and  a  downright  aooss- 
sion  to  the  rebellion,  it  being  certain  by  tbn 
common  prindples  of  all  hiw,  that  *  mandam 
*  vd  consulens  ddictum,  tenetur  ad  poeaam  or^ 
<  dinariam  ddicti,*  as  being  tbe  spring,  rise,  mid 
source  of  the  same ;  and  the  words  Lbelled,  do 
directly  import  a  counsel  and  advice  to  the 
persons  condescended  upon,  to  rbtum  to  the 
rebels,  and  tbe  reasons  and  motives  conde- 
scended upon,  that  they  would  not  want  help 
or  officers,  were  equally  treason.  And  as  to 
the  dnection  made,  that  it  was  nudum  anuiUiam^ 
and  tnere  was  no  instruction,  and  albeit  the 
words  shoukl  import  the  crime  of  treason,  -ysE 
not  an  accession  to  the  rebdlion. 

It  is  answered.  The  words  and  expresskms 
libelled,  are  a  dear,  evident  and  plain  advice^ 
that  are  not  capable  of  any  benign  sense  or  in- 
terpretation :  And  the  pursuers  do  not  under^ 
stand  what  is  meant  by  instruction ;  for  tliere 
was  no  necessity  to  condescend  upon  the  par«- 
ticular  way  and  method,  how  they  were  to  re* 
turn  and  serve  in  tbe  rebdiion :  But  the  words 
contain  more  than  the  law  requires:  for  they 
not  only  coiitaia  a  counsel  aud  advice,  but  con- 
descend u|fon  motives  and  reasons,  which  are 
the  highest  and  most  rational  instructions  for 
enforcing  of  counsel ,  nf)t  only  from  the  autho- 
rity and  induence  of  the  iierson  ^ver,  in  express- 
ing his  dislike  with  their  couiing  from  the  re- 
bels, but  also  containing  a  uiotive  and  reason  of 
their  eooouragement,  that  they  would  not  want 
hdp,  or  be  sunplied  with  oiiicers. 

And  as  to  ine  pretence  that  the  words  are 
treasonable,  yet  they  import  no  womkm  te 
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the  rebellion.  It  is  auswcred.  That  all  coun- 
vAs  anil  uil vices  iiniiott  and  uitsume  the  nature 
C'i'  ihui  cnmir  to  whicii  the  cHiiinsel  and  advice 
is  p\rn.  As  tor  i>.\anii>Ie,  a  counsel  and  advice 
to  coniinit  murder,  is  an  ncct'ssiun  to  murder, 
and  just  so  in  the  criuir  of  i}iftt,  and  all  other 
criint^,  aiiil  ii  couum;!  and  advice*  t)  j'^>n  with, 
or  return  to  relh'ls,  isdiixn'tlv  an  arccwiim  to 
tlir  ri')k'ili(Mi,  till'  i.ciion  it^rlt',  and  the  counsi  I 
to  uliiih  it  relates,  licing  in  all  caseaone  and 
the  Kunie  crime. 

And  as  to  thai  objection  a^inat  therelerancy 
of  the  liM,  tliul  the  v^ords'condeMrended  upon 
bear  that  expresiiion,  or  such  like,  and  that 

*  non  licet  va^jfari  iu  criminalilniM.' 

It  ia  answered:  The  objection  is  frivolous, 
And  the  lilnl  heing'  s^iecial  as  to  the  words,  there 
ia  no  <;eneraiity  or  uncertaintr  as  to  that  clause, 
or  such  like,  because  it  cannot  admit  of  an} 
▼ariation  which  is  material,  or  can  alter  the 
aense  or  im|Mirt  of  the  words  libelled ;  and 
whatever  deleitces  can  be  c^miietent  to  the 
pannel  for  takiuf^  off  the  wonls  libelled,  will  no 
Itm  militate  against  any  wonts  or  ezpremions 
which  are  equivalent ;  and  it  is  a  rare  conceit 
to  imagine,  that  it  the  witnesses  to  be  adduced 
-to  pro\e  the  libel,  should  Tary  in  expreasiona 
not  material,  that  tlierefore  the  libel  were  not 
relevant,  or  were  not  proven. 

As  to  that  alledgance,  that  the  pannd  waa 
mlibit  and  was  in  his  own  hunse  it  Cesnock  at 
the  time,  when  the  witnesses  can  be  able  to 
prove  the  words  libelled,  and  that  the  pursuer 
ought  to  condescend  upon  the  day,  to  the  effect 
the  defence  of  titibi  may  be  comi»etent. 

It  is  answered,  t.  Tfiat  this  objection  is  con- 
trary to  law,  and  there  cannot  be  a  more  dan- 
gerous ]ireparative  to  his  majesty's  interest, 
and  whereupon  the  greatest  of  criminals  and 
malefactors  mi^rht  e>cape:  For  1.  l>oth  the 
eoronum  law,  and  the  laws  of  this  kinj^doip, 
and  the  inviolable  practick  of  the  court  in  cri- 
minal libels,  there  ueCds  no  mure  condescenil- 
ence  than  the  year  an<l  month,  and  as  to  which 
the  law  is  clear  and  positive,  in  that  litlc  wlierc 
tlie  same  is  txpnif'esso  under  consideration,  viz. 

*  Dijrest  de  aceus.  el  inscript.  Lt»^.  i).'  where 
the  words  are,  *  JibellfTuin  inscnptionis  con- 

*  ceptio  talis  i^t.     hueius  protessius  est 

*  sc  nieminisse,  Leg:.  Jul.  de  Adult,  ream  de- 

*  fern  quod  dicat  earn  eiim  <Ya\io  Sevio  in  ci- 

<  vitatc  ilia,  domo  illiiis,  mensc  illo,  consnlibns 
'  illis,  (Sec' and  a^^ain,  ^  neqne  iinteni  diem  neqnc 

*  horaiu  invitus  coinparhendit.' 

^         2.  It  is  the  com  mi  on  opinion  of  all  lawiers, 
particularly    Gomes,   in  that  ^'itle  *  qualiter 

*  fnrnietur  aeeusatio,'  where  he  states  the  ques- 
tion, ar.d  does  pusitivel^  i-esolve  in  these  words, 

<  8i  v(  vo  t'nctuni  aut  delirtum  omni  ttrmpore  est 
'  p;tiiibi!o'  *  dies  ot  hora  cnmmissi  cri- 

*  Diiiiis  non  debet  poni  ncc  ii.»eri  in  iibcllo,  nee 

*  probare.  quia  pir  hue  nimis  cuurctaretor  ac- 
«  ciisator,  ft  tendenl  in  j^-avc  dannuun  reipub- 

*  lictr.'  \t  .  attain  he  savs  in  the  same  place 
iu  express  \.  oiils,  *  inju  qucnl  accusator,  «;tiam 
'  monitus  ct  retpiisitus  ab  adversario,  non  tene- 

*  tur  ponere  diemi  nee  hor&m  commissi  crimi- 


*  nis,  sec  judex  poamt  enm  ad  hoc  eooipdlere  ;* 
and  of  the  same  opinkm  is  Julius  Ctarai, 
Qusat.  la.  Num.  IS,  Parin  and  othera. 
3.  Hew  is  h  noasible  it  can  be  otherwise f 

'  for  suppose  that  the  witnesses  to  be  adduced  by 
the  pursuer  shall  pr^ve  positively  the  crime, 
aiiu  the  person  who  commits  the  same,  and  the 
circumstances  in  wliich  it  was  committed^  am 
there  be  no  contrary  probation  allowed,  cither 
directly,  or  by  interence,  to  take  off  the  Ibrce 

I  of  that  probation  ?  which  were  just  to  altow 

'  witnesses  to  depone  *  contra  dietnra  testium:' 
But  as  the  point  is  clear  in  the  general,  ao  there 

>  is  no  necessity  to  enlarge  upon  this  debate,  as 

'  to  this  special  case,  hi  regara  the  &iibi  cwnde- 
•cended  upon,  viz. -that  the  pannel  waa  at  his 
house  m  tlie  town  of  Galsiotm,  abotit  half  a 
mile  distant  from  the  place  condescended  upon 
and  libelled,  by  no  law  was  ever  admitted, 

I  either  *  in  judicio  civili  aut  criminmli ;'  and  the 
reason  ia  clear  and  nmleniable,  in  >«apeet  it  ii 
poasible  in  such  a  circumstantiate  afibit  that 
the  pannel  might  have  been  guilty  of  the  words 
libelled,  and  mii^ht  have  had  opportonily  of 
meeting  with  the  witnesses,  specially  uiere 
being  no  qualiications  condescended  upon  to 
entbree  the  alibis  as  that  he  was  '  detmsus  in 
'  carcere,'  or  ajfijut  tecto,  but  does  acknowMga 
to  be  in  perfect  heahh,  going  vp  and  down 
doing  hia  affairs,  and  ao  is  a  case  tato  coi^  dif- 
ferent from  an  alibi  so  circumstantiate  and 
quahtled  by  reaaon  of  the  distance,  that  there 
waa  impottibiHtas  nature.  And  as  to  tkat  d- 
ledj^mnee,  that  the  pannel  hm  the  benefit  of  hii 
majesty's  indetnnity,  which  extends  to  all  tiea* 
sonable  speeches,  and  to  be  intermt,  in  the 
greatest  latitude,  and  most  benignly  and  ft- 
vourabty. 

It  is  answered,  1.  That  theact<if  indemnity 
is  opponed  ;  for  ftrst,  it  is  dear  by  the  act  it- 
self, it  is  not  a  simple  indemnity,  but  contains 
the  exceptions  thtrein  mentionra,  and  therefore 
must  be  congruously  interpret,  that  it  may  not 
only  imi^ort  an  indemnity,  as  to  such  for  whom 

i  it  w  as  intended,  but  also  that  such  as  were  ex- 
cepted and  excluded,  should  not  eiyoy  the  be- 
neiit  of  the  said  indemnity. 

9.  It  is  acknowledged,  that  treasonaUo 
siteeehes  having  no  relation  to  the  rdbellion,  do 
fall  under  the  indemnity,  and  are  secnred 
thereby  ;  and  there  are  many  instances  of  tree- 
sfiiiable  speeches,  nhich  need  not  be  conde- 
scended upon. 

The  exceptions  in  the  act  of  indemnity  are 
plain  and  clear, 'that  heritors  who  were  con* 
trivers  of  the  rebellion,  and  contributers  there- 
to, bv  levies  of  men  or  money,  should  not  ea« 
joy  die  same.  The  plain  meaning,  and  Eng- 
lish whereof,  does  comprehend  all  aocesaion  to 
tlie  rebellion,  and  the  words  libelled  do  import 
a  direct  accession  to  the  rebellioQ. 

And  as  to  the  objection,  that  none  can  be 
reputed  a  contriver  of  the  rebellion,  but  such 
who  advised  the  tirst  rising  aud  eroption  of  the 
rebels. 

It  is  answ'cretl :  The  pretence  is  most  irre- 
levant; for  a  rebelliuQ  being  eqaally  to  be 
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Dales  sanctioiies  in  iii  tantnuimodo  ctnbiMi 

recipiente  sunt,  quomm  expreMa  fit  mendo  . 

in  legibiui,  nequcenim  pcena  (piiTior  alicui 

imponi  debet,  nisi  iu  casiDas  iure  expressii.' 

And  Par.  9.  Quant.  56.  *  Uuod  in  pcenia,  tcI 

vtatutis  pcenalibus  extra  proprietatcm  ▼erbo«' 

rum  fieri  non  debet,  ad  Leg.  42.  Di^.  d« 

pceois,  iuterpretatione  legum,  pcena  moUiendtt 

sunt  potiuf  quam  asperandic.' 

2.  The  expressions  cannot  import  couoael 

and  advipe,  so  as  to  infer  the  crime  of  treason, 

seeing  ciimes  cannot  be  interred  from  rraiot« 

causes  and  inferences,  to  make  the  party  liable 

*  ad  pcenam  ordinariam.'  As  for  instance,  if  a  . 
roan  navinff  been  fighting  with  his  neighbour, 
they  should  be  separated,  and  as  they  were 
coming  out  of  the  way,  should  meet  with  ano- 
ther, and  he  sh6uld  ask  him  from  whence  be 
came,  and  he  should  answer  him,  be  came 
firom  such  a  place  where  he  was  fighting  with 
his  neighbour,  and  that  he  came  away  and  left 
him,  and  the  person  sliould  say,  he  liked  not 
ninawaj^s,  and  bid  him  take  coura^^e,  and  if  be 
would  bide  by  it  he  would  get  help ;  it  were 
absurd  to  pretciid  the  person  that  met  him  bj 
the  wav,  and  had  these  expressions  to  him, 
should  be  guilty  uf  the  man's  fighting  with  his 
neighbour ;  and  the  like  may  be  instanced  in 
many  cases  of  the  like  nature. 

It  is  the  opinion  of  all  lawi^rs,  that  when  it 
is  provided  oy  a  statute,  that  the  person  whe 
g^?es  counsel  and  advice  should  be  liable  to  the 
same  punishment,  is  only  understood  of  counsel 
and  aavice  before  the  committing  of  the  crime, 
but  not  thereafter.  Bartol.  in  Leg.  furtum. 
Dig.  de  furtis,  par.  S.  Marcel.  Con.  dO.  Num. 
31  and  39.     '  Statutum  diccns  quod  prastana 

*  auxilinm,  consilium  ?el  faTorem  malefico, 

*  tali  pccna  puniatur,  debet  inteUigi  ^uando  ma- 

*  lefiaum  est  in  fieri,  secus  autem  m  maleficio 

*  jam  fiicto  perfecte  et  consummato,  et  sic  ante 

*  non  post  delictum,  ^uia  de  illo  statute  loqni- 

*  tur.'-  And  Minochius  Cas.  351.  Num.  6. 
'  requiritur  quod  consilium  pnecedat  delictum. 
«  nam  si  secuto  delicto  darct  consilium,  illud 
'  certe  is  frustratorum,  nee  enim  suasus  delin- 
'  qucns  eo  consilio  ad  delictum  perpetrandum 
'  processit.' 

Whereas  it  is  pretended,  that  the  indictment, 
in  so  far  as  it  is  hbelled  that  the  defender  spoke 
these  words,  or  some  such  words  to  that  pur- 
pose, is  rderant  in  these  seneral  terms,  seeing 
the  parsners  condescend  tnat  the  defenders  haa 
the  like  words  to  encourage  the  party. 

It  is  answered.  That  the  oefender  spoke 
these  words  or  such  like  alternative,  is  not  re- 
levant, it  being  a  certain  principle  in  law,  that 
whenever  a  crime  consists  in  words,  the  spe- 
cific words  oug^t  to  be  condescended  upon,  for 
if  the  libelling  of  a  crime  arisinfi^  from  a  par* 
ticufaur  &ct,  as  the  hd  and  deed  must  be  con* 
descended  npon,  and  the  libel  will  not  be  rele- 
vant in  these  terms,  that  the  defender  com- 
mitted the  fkct  and  deed,  or  some  such  deed  te 
that  purpose ;  so  hj  the  same  reason  when  a 
erime  is  libeUed  arising  from  words,  the  par- 
tionlar  ipeoUk  words  ought  to  be  condflKcnded 


fidered  in  relation  to  the  first  emption;  and  to 
all  breaking  forth  of  the  same,  it  b  aeainst 
sense  to  pretend,  that  there  is  any  rational  dif- 
ference, whether  one  did  advise  the  first  erup- 
tion of  the  rebelhon  in  one  comer  of  the  king- 
dom, or  did  advise,  in  order  to  the  increasing 
and  stren^hening  of  the  rebellion  in  another 
comer  of  the  kingdom,  the  crime  as  to  the 
atrocity  being  the  same ;  and  rebellioiis  are  not 
to  be  looked  upon  as  the  result  of  formed  and 
communicated  counsels,  but  every  act  and 
every  advice  in  relation  to  rebellion  is  of  the 
•ame  nature,  and  a  contrivance,  and  a  strength- 
enmg  and  increasing  of  the  rebellion,  and  so 
justly  excluded  from  the  act  of  indemnity ; 
and  to  advise,  and  to  contrive  a  rebellion  in  the 
west,  was  just  the  same  contrivance  as  to  con- 
trive a  rebellion  in  Galloway,  where  it  first 
broke  out. 

The  case  does  also  fall  under  that  clause  by 
oontribnting  to  the  rebellion,  by  levies  of  men 
or  money ;  for  contributing  by  levies,  cannot 
be  understood  as  if  levies  were  raised  by  autho- 
rity, but  only  that  persons  ran  to  the  rebellion ; 
and  therefore  the  giving  advice  to  any,  either 
to  go  to  rebellion,  or  to  return  to  the  same,  was 
perfectly  to  contribute  by  sending  of  men  to 
the  rebellion;  and  if  it  were  otherwise,  the 
exceptions  contained  in  the  act  of  indemnity 
were  of  no  import  or  si^ificance ;  and  all  that 
'  was  intended  by  the  indemnity  in  relation  to 
that  rebeUion,  was  but  to  secure  the  deluded 
multitude,  wto  were  easily  imposed  upon,  and 
led  by  influence  or  example,  but  otherwise  to 
secure  heritors  who  were  contrivers  of  the  re- 
bellion, or  contributed  thereto ;  and  if  any  such 
tiling  conld  be  sustained,  it  would  evacuate  the 
indemnity  as  to  tlie  exception,  and  condemn 
the  public  procedures  already  made  against 
such  persons  who  fall  under  that  head  of  con- 
trivers of  the  rebellion,  or  contributers  thereto, 
albeit  with  that  artifice  and  cunningness  they 
did  not  appear,  nor  were  not  actually  engaged 
in  the  rebellion. 

To  which,  on  tbepart  of  tlie  Paimel,  the  fol- 
lowing Arguments  were  set  forth  by  way  of 
Quadrapligate : 

Cesnock^s  Lawyers  QuADRin>LiBS. 

Sir  Patrick  Hume  quadruplies  to  that,  that 
the  expressions  mentioned  iu  the  dittay  are  not 
only  treasonable  wonis,  but  do  import  counsel 
and  advice  to  these  persons  to  go  back  to  the 
rebeUion.  It  is  answered.  That  the  expres- 
sions mentioned  in  the  indictment,  are  not  trea- 
sonable words,  seeing  they  do  not  fall  imder 
any  express  law  against  treason ;  and  albeit 
such  rash  and  inconsiderate  expressions  might 
make  a  roan  liable  to  an  arbitrary  punishment, 
yet  they  can  never  infer  the  pain  of  treason, 
which  can  only  be  inflBrred  from  these  express 
cases  mentioned  in  the  laws ;  and  penal  laws 
are  to  be  restricted  and  not  extended,  as  is  dear 
from  all  lawiers  on  that  sulgect,  and  partico- 
larly  Carp.  Pu:.  1.  Qwest  9.  Num.  19.  •  Pes- 
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upon,  fKHunf;r  the  varyinpf  of  a  syllabic  or  a 
lelttT,  will  also  alter  the  nieaDin^jr  and  sense  of 
the  words,  and  if  it  were  otherwise,  then  the 
pursuiT  roi^ht  libol  no  more  but  treasonable 
words  in  ^''I'licral,  wliich  wore  absurd. 

W  hcrcas  it  is  aliedi^rd,  that  the  ronTening 
Vith  iLii^  persons  mentioned  in  the  indictnirntf 
iluth  iiiti-r  iutircoiiiinunin^  with  notour  reliels, 
sef;in^  the  defender  did  know  that  thev  had 
iicen  in  the  rcbi-Hiun.  It  is  aniiwered,  'I  hat  it 
is  absolutely  denied  that  the  defender  did  know 
that  any  of  these  persons  had  been  in  the  re- 
bellion, and  private  knowledjre  being  '  actus 
*  aiiitni  et  intellerlus,'  which  can  only  be 
proven  liy  writ,  or  oath  of  party,  which  can- 
not be  admitted  in  tliis  cas<f ;  but  if  it  were  al- 
lowed, he  could  \ery  freely  declare,  as  he  has 
already  done,  that  lie  did  not  know  that  these 
penuns  were  in  the  rebellion.  And  seeing  the 
law  has  fixed  on  that  solemn  and  sjiecific  act  of 
denunciation  at  the  Market-cross  of  the  shire 
where  the  rehelk  dwelt,  to  be  the  only  thing 
that  puts  Uegvs  in  malafide^  to  supply  or  in- 
tercommune  with  these  persons  who  hud  been 
at  the  rebellion,  no  other  thing,  huw  notour 
soever,  can  put  the  lieges  in  ntula  Jidtj  but 
only  the  denunciation  ^  the  Market- cross  of 
Ike  shire,  conform  to  the  express  act  of  parlia- 
ment And  it  is  evident  by  his  majesty's  procla- 
mation in  April  last,  that  the  resetting,  supply- 
iog  and  intercommuning  with  persons  that  nave 
been  in  the  rebellion,  does  not  infer  the  crime 
of  treason,  unlesi  they  were  denounced  at  the 
bom,  and  forfeited  fur  rebellion.  And  seeing 
his  majesty's  advocate  has  already  declare, 
that  he  makes  onl^^  use  of  that  article  of  the 
libel  as  a  qualification,  the  defender  needs  say 
no  more  but  opponethe  act  of  parliament  which 
•afiiciently  takes  it  off. 

6.  Whereas  it  is  alled^ed  that  the  defence  of 
alibi  is  contrary  to  the  libel,  and  so  cannot  be 
sustained.  It  is  answered,  that  albeit  it  be 
BO  nullity  in  a  criminal  libel,  if  the  libel  bear 
the  crime  to  have  been  committed  upon  one  or 
other  of  the  days  of  such  a  month,  in  such  a 
3'ear  of  God  ;  \et  if  the  defentler  desire  the 
pursuer  to  condescend  upon  a  precise  day,  he 
ought  to  condescend  thei-cupon,  that  he  may 
not  be  precluded  of  hii  defence  of  alihi^  which 
u  not  contrary  to  the  libel,  but  elides  the  libel. 
As  for  instance,  if  it  had  bi>en  libelled  that  the 
defender  bad  killed  a  man  at  Edinburgh,  on 
one  or  other  of  die  days  of  June  1679,  and  the 
pursuer  condescending  upon  a  particular  day, 
and  the  defender  sboula  prove,  that  all  that 
day  he  was  at  home  at  Cesnock,  this  were 
enough  to  elide  the  libel,  which  is  clear  both 
from  the  civil  and  common  law.  Cap.  final, 
parag.  hbellorum,  qutast.  8.  and  from  all  the 
fawien  who  write  upon  that  subject.  And  par- 
ticularly Bartol.  in  Leg.  is oui  reus,  Num.  10. 
Dig.  ue  Imp.  judiciis,  6c  Jason  in  lege  ar- 
bitraria,  2  parag.  si  quis  Ephesi.  num.  6.  dc 
eo  qui  certo  loeo.  And  Farin  Umest.  1  num. 
SO.  And  Gail.  Lib.  1.  ('bser.  ti4.  uho  is  ex- 
press, that  albeit  it  be  no  nulUty  of  the  libel,  1 
albeit  the  particular  day  be  not  condescended 


upon,  yet  if  the  party  desire  he  ought  to  con- 
descend, *  nam  omissio  diei  reo  auterret  defen^ 

*  sionem,  ergo  exprimcnda,  quiaprobare  possit 

*  eo  die  in  tali  leoo  non  fuisse.'  As  8 bo  this  is 
clear  from  the  law  of  our  neighbour  nation  of 
Endand ;  as  appears  by  37  st&tute  kint;  Heniy 
8.  by  w  hirli  it  is  statute,  that  in  all  criminal 
libels,  the  day  and  place  must  be  condescended 
upon  ;  and  from  our  own  law,  cap.  H.  quon. 
attac.  Wy  h  hich  it  is  provided,  that  the  names 
of  the  parties,  day,  year,  and  month  should  be 
exprest,  and  damage  must  be  condescended 
upon ;  so  that  bv  tlie  law  it  is  as  necessary  to 
express  the  pretMse  time  in  the  libel,  if  required 
as  to  condescend  upon  the  party's  name,  the 
cause  of  complaints,  and  the  place  where  the 
crime  was  committed.  And  as  this  is  clear 
in  the  general,  much  more  ought  the  pursner 
to  condescend  in  this  particular  case,  seeing 
if  the  pursuer  condescend  on  the  day,  the  de- 
fender not  only  offers  to  prove  alihi  that  day, 
but  that  he  was  all  the  day  at  home  in  his  own 
house.  ■  Qus  est  defensio  certata  locoet  tem- 

*  pore ;'  and  so  being  a  positive  ezceptioB, 
oufflit  to  be  sustained  to  elide  the  libel,  espe- 
cially seeing  it  is  likewise  offered  to  be  proveq 
by  persons  that  were  present  in  company  with 
Ingrbam,  Crawford  and  Fcrgussou  the  time 
they  past  through  the  Galstoun,  that  the  de- 
fender was  not  with  them  at  that  time,  and  al- 
beit the  defender's  house  be  not  at  thatdistanet 
from  the  Galstoun,  that  it  was  impossible  ia 
nature  he  could  be  there,  yet  he  condescends 
so  preg[nantly,  that  it  is  courvalent  to  a  physical 
impossiUlity  that  he  could  be  there,  seemg  it 
is  positively  oflfered  to  be  proven,  that  he  was  at 
home  at  his  own  house  all  that  day  intirely,  by 
persons  that  were  present  with  him  in  com- 
pany all  the  whole  duy,  and  the  persons  who 
were  present  with  In^iam,  and  tlie  rest  men- 
tioned in  the  first  indictment,  all  the  time  they 
past  the  Galstoun,  and  the  defender  Was  not 
with  them,  which  is  so  circumstantiate  an  aUbi^ 
that  it  is  beyond  all  question  relevant  to  elide 
the  libel.  And  as  to  Gomez  and  other  lawieis 
cited,  that  seem  to  be  of  the  contrary  opinion, 
it  is  evident,  that  there  they  do  not  state  the 
case  of  n//6i,  but  only  if  the  libel  whhout  con- 
de«centling  on  the  day  be  relevant,  as  to  which 
it  is  not  controverted.  Hut  these  and  all  other 
lawiers  upon  that  subject  are  clear  of  the  opi- 
nion, that  when  tlie  defender  requires  the 
pursuer  to  condescend  upon  tlie  precise  day, 
that  it  ought  to  be  couuescendetl  upon,  that 
the  defender  be  not  precluded  of  his  just  de- 
fence of  alibi, 

7.  W berths  it  is  alledged,  tliat  the  defender 
falls  under  the  exception  of  the  Act  of  Indem- 
nity, both  as  a  contriver  and  contributer  to  the 
reliellion. 

it  is  answered,  Imo.  That  the  defender 
cannot  be  repute  a  contriver,  neither  can  those 
words  and  expressions  contained  in  the  in- 
dictment imp<»rta  contrivance,  being  only,  as 
is  acknowledged  by  the  imlictment,  spoken 
at  a  transient  meeting  on  the  high -way,  and  il 
is  not  to  be  imagined  that  any  man  of  oom- 
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luanttd  Gcmrattidea  ;  ud  when  he  ffot  notics 
of  any  of  bii  people  that  ■bstuDed  from  pub- 
lie  ordiiuoctf,  be  did  tlwayt  acqwuni  the  ibe' 
riff-dmnte  of  the  ibire,  and  caued  flna  and 


maa  tense  orreasn  woald  go  and  oontrire 
•  rebellion  whh  any  perwoi  he  met  an  the 
bigb-way. 

X.  Contriviutee  mmt  Deeemrily  be  nnder- 
atood  of  conaniting  and  advtiing  tbtnga  thai 
«re  pranDiit  to  tbe  rebellioD,  and  which  mis[ht 
gif  e  riie  thereto,  and  not  by  a  tnuwient  du- 
cowM,  and  that  contriTancc  afaouM  be  m 
largely  cUended,  aa  to  comprebM|d  all  a- 
piewoBBtbatJookcd  like  treason  I  Ibeexo^ 
tieawooUbe  aa  general  a*  the  rule,  and  nnao 
that  ^Tomtd  the  ^nner  part  of  the  Act  of  In- 
dmnity  would  be  allosetber  eracuate. 

9.  Aa  ibeae  expressMma  cannot  infer  a  con- 
trbaooc,  &r  leaa  a  oontribntiog  by  levying  »f 
tnen,  which  can  only  be  nodenload  in  the 
froper  lenna  of  asaaioMity  men  together  to 
earry  on  the  rebellion,  which  cannothe  in  the 
hast  intended  in  this  ease  ;  and  tbe  defsnder 
WatsobrfrODicuuntatiandngany  thing  that 
bad  the  leAt  tendence  to  rebellion,  that  be  did 
opOD  all  occasion*  testify  bii  abborrenoe  of  all 
rebetBoua  eounea,  and  gnreasigikBl  instance  of 
it  in  April  1679,  about  «  month  before  lb*  re- 
bdtion ;  to  so  far  as  there  hdiy  one  of  his 
nwesty's  soldien  kilted  by  aome  of  the  rdwia, 
and  another  wounded  upon  the  cMiftnea  of  Ihe 
Aire,  immediately  Ae  noUemen  and  gentlnaen 
•f  Ihe  shire  met,  and  wrote  a  letter  to  tho  lord 
^aneellor,  which  waa  drawn  by  the  defender, 
aitd  subscribed  by  him,  and  a  great  part  of' Ihe 
pntlemen  of  the  sbire,  by  which  tbey  ac- 
— ""dhi*  lordship  with  the  murder  of  one 


of  the  soldiers  in  the  nigbt,  and  the  wounding 
ibe  other ;  as  also  of  some  armed  field-con- 
ventictesof  aconuderahlentunber  of  the  com- 
mons occasioned  by  unaound,  tnrbulmt  aitd 
hot-headed  preachers,  making  it  iheir  work  to 
draw  the  people  to  schism  and  seponUion  from 
the  pure  ordinancea,  and  instill  in  them  tbe 
seed  of  rebellion,  and  out  of  their  sense  oftheir 
duty  to  antliority,  the  (food  of  religion,  the 
^ce  and  quiet  of  the  kingdom,  did  ttiink  it 
fit  to  signiry  to  tbe  lord  cbancellor,  their  de- 
tcstatinn  and  abhorrence  of  such  horrid  prac- 
tices, and  that  Ihey  should  endeavour  not  te  be 
wanting  in  tlieir  capacities  and  stations,  what 
was  becuming  good  cliristiam  and  loyal  sub- 
jects. Which  was  a  most  loyal  letter,  and  a 
clear  demonstration  that  the  defender  is  of 
most  luyal  principles,  and  was  so  &r  from  be- 
ing a  cuntrirer  of  the  rebellion,  or  harlng  an 
ooceai  tbereto,  that  upon  the  first  appearance 
of  any  insurrecfiun,  he  did  give  tijneous  ad- 
vertisemtot  lo  tlie  lord  Cliancellor,  that  effec- 
tual ci>ur:HMiiiglil  be  taken  for  preventing  tba«of 
and  fbrci'iishiuetlie  cockatrice  in  Iheege  ;  so 
that  it  it  nut  to  be  iinagiiieil  thataman  or  these 
priiiriples,  and  who  Hid  ivrite  such  a  letter, 
could  be  guilty  of  any  exprcsisions  that  had 
the  least  tendence  to  rebellion.  And  as  a  fur- 
ther eridcQCC  of  his  dctcstatiou  and  abhorrence 
of  the  rebellion,  it  is  offered  to  be  proren,  that 
wheaercr  he  was  iaibnned  that  any  of  his 
serronti  went  to  conrenticles,  immediately  he 
paid  them  tlieir  fees,  and  dismisttben  ontof 
tiis   serrice,  and  would  atA  retain  any  who 


ptuiah  ihem  acoordiDg  to  law,  and  did  never 
snftraoy  «f  the  rabds  to  come  to  hia  faonse, 
nor  goi  they  any  of  bis  horses,  — — - 


when  he 
■Kara  or  any  oi  ne  reneia  Detng  near  hia 
hnuse,  he  left  his  honse  and  came  to  Sdin- 
bu^h  lo  join  with  hia  m^jta^'a  fiirae*,  wbkh 
waa  all  a  pradetit  and  loyal  man  eonld  do  at 
that  lime.  Aa  «lso  it  ia  poaitiTdj  offored  to 
be  ptoren,  that  he  dietnaded  all  hia  lenanta  to 
join  in  the  rebellioB,  and  infbriDad  them  to 
take  Ihe  bond ;  nnd  IbereAre  he  onght  to  bara 
the  benefit  i^  bis  m^esiy's  graaous  act  oT 
indemnity.  And  if  such  as  hare  been  al  field- 
oonrenticle*,  or  iUeg^  ndministralon  of  Ihe 
saeramenb,  and  had  maintained  poailiona,  that 
it  was  lawful  lo  rise  in  anna  tot  rsfiinu-] 
tion  of  rdigion,  cwdemned  by  the  sacflod  act 
of  the  aeoond  aeanon  of  hie  m^jasty't  fiiM 
parliament,  and  Iho  preadien  al  all  then 
coarentides,  if  auch  aa  thoae  ahonld  bare  tho 
besaflt  of  Itia  tmgeaty'a  indenuity.as  certain- 
ly tbey  hare,  nuich  more  the  defender,  who 
has  giren  iiich  signa]  testimonies  of  his  loy- 
al^.  Seeinf  it  la  dear,  that  bin  m^eaty's 
dengnia,tbutheaaidacl  of  indemnity  should 
be  extended  in  the  utmost  latitude,  which  b 
agicMhle  to  the  common  law,  L.  3.  Dig.  de 
cdnstitutiona.  *ninei{nobeneficiamimperalo- 
'ria,  quodadiriiMicia.  quBindulgentin  profi- 
'  ciacitnr,«Dam  pleoiinmeinteipretari  debanns.' 
And  if  Ae  otcqition  of  the  actof  indemnity 
sbonU  be  otherwise  nndnstood,  fhem  were 
hatdty  m  gentleman  in  lh«  West  of  ScMIumI, 
but  he  mi^t  be  brought  nnder  tba  acts  of  . 
parliament  againal  treason ;  and  Ihe  act  of 
mdemuity  which  bis  rnqoty  deaigneU  for  re- 
moring  of  all  ffeacs  and  jealousies,  and  tbe 
qnieting  the  minds  of  his  good  subjects,  should 
be  rendered  alu^ietlier  elusory  and  ineffectual. 

Mr.  WUUoM  Tlttchtr  for  tbe  pannel  further 
adds,  and  conjoins,  that  the  Defanoes  atMHl 
roost  leieTant,  nolwitbatanding  of  the  Uepliea  ; 
For,  1.  Whorca*  it  waa  pretended,  that  the 
conrening  and  intercommnning  inlh  Daniel 
C'mwtM  and  the  other  rshela,  was  flagrant  re- 
be]lion,and(Nfbreany  courae  could  be  taken  lo 
declare  or  denounce  tnem. 

It  is  nnswered,  1.  That  the  pretended  coni 
terse,  bein^^  only  a  casual  renviuntcron  the 
high-way,  it  could  not  lulgect  the  pannel  to 
any  crime,  but  especially  tho  highest  crime   ' 
of  treason  ;  and  (here  is    no  man  m  the  world 


H  and  loyal,  who  itothaieftllen  ii. 
the  same  acddeat,  conriderii^  the  nuiid»er  of 
tlie  rebels  that  were  awarming  iU  the  country. 
2.  Any  such  cMiTersc  and  iotercommuning 
being  aolecedCnt  to  the  act  of  indemnity,  the 
pannel  is  thercbj'  lecured,  in  respect  that  cou- 
rerse  and  intercommun'oig  is  none  of  tl>e  casea 
excepted  in  this  indemnity,  and  '  exc^lia  Ar- 
'  mit  nfpiam  in  non  exA^is.' 
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2.  IVhereas  it  is  replied,  That  tlie  pretended 
words  do  import  a  counsel  aim  instmctione^ 
in  regard  they  contain  motives  and  reasons  for 
returning  to  tiic  rebellion,  viz.  that  they  should 
not  want  officers  and  help.  It  is  answered, 
That  law  in  this  case  of  counsel,  requires  more 
tlian  reasons  and  ar<^unientji  to  |iersuade,  viz. 
directions  how  to  compasj  tlie  crime,  as  in 
criwinejartiy  and  what  place  and  house  may  be 
most  easily  broke,  and  what  instruments  arc 
most  fit,  which  species  of  instmctions  are  ex- 
prenly  cited  in  the  forecitetl  jiaragraph  of  the 
Institutions. 

9.  Whereas  it  is  replied,  That  the  counsel 
takes  the  nature  of  the  crime  which  is  coun- 
aelled  ;  it  is  acknowleilged  that  this  holds  true 
in  the  general,  but  still  it  must  be  Kurh  eoudsel 
as  is  instructed,  and  in  this  case  it  was  impos- 
sible tliat  the  i>aiinel  might  have  instructed  the 
rebels,  both  with  imiiier  wa\shnw  to  manage 
the  rebellion,  and  iikewiiic  with  arms  and 
korses. 

4.  Wlicreas  it  is  pretended,  tLat  the  indem- 
nity  is  not  simple,  but  contains  exrentions,  and 
that  albeit  treas4»uuble  expreasionK  be  indem- 
nified in  tlie  general,  yet  the  indemnity  can- 
not be  extended  to  such  treasonable  speeches 
as  import  a  counsel  to  relK'llion,  that  being  a 
proper  accession  to  the  crime  by  which  the 
ponnal  beccimes  art  and  part  thereof. 

It  is  answered,  1.  That  *  ?erba  legis,  prae- 
'  tertim  favorabilis,  non  suntcatillanda;*  and 
it  is  impossible,  without  oflering  manifest  vio- 
lence to  the  pnijirttrty  of  wonls,  that  the  ex- 
pressions libelled  should  not  be  c*omprehendcd 
under  the  genL-rnl  of  traiterous  speeches  ;  and 
albeit  treusonable  expressions  may   be  ilistin- 
gui»hed  iiitolMosuriH,  viz.    1.  Tlii'^o  which  do 
only  import  a  blander  and  rep'.'o;u-h  of  his  ma- 
jesty »nd  his govi:;nniejjt.     And  Q. thf?si»  which 
can^  in  them  a      miseK  iiiaiidaie  or  coiiiin:tnd 
to  commit  the  crime  of  treason;  \etit  would 
be  a  Tory  bad  rule  in  dialetiiu,  tosTiy  that  tl>ese 
words  are  not  trsiterouK  sncerhes,  because  ;lic\ 
are  not  of  the  first  kind  ot  tvi:as«>nable  speecliis. 
S.  It  It  be  the  sensi*  and  opinion  of  all  perKuns, 
who  hear  these  wonlsi  repe:iti*d  in  thi<  libel,  t]i:it 
the  same  arc  truiterous   sju^eches,  then  that 
geiuu  of  ti-easoualde  speeelios  must  n'^cessarily 
compr»'hend  the  same:    but  m  it  is,  that  the 
pannaldoth  appeal  to  the  lonls  of  justiciary, 
and  all  who  hear  the  libel  read,  if  that  was  not 
the'notiou  which  they  had  of  these  words,  that 
the  same  are  traiterous  s])eecheM.     And  albeit 
his  majesty's  advocate  and  these  who  concur 
with  him,  may  subtilize  upon  the  nicety  of 
words,  and  reduce  them  to  another  class  tlian 
those  wliich  are  contained  in  the  indemnity, 
yet  words  are  to  be  understood  *  ex  |)opulari, 
*  quern  |)enis  arbitrium  est,  et  jus  et  norma  lo- 
^quendi,'  or  otherwise  words  should  become 
captions  and  suurcs,  and  the  people  for  who^e 
satisfaction  the  proclamation  of  the  indemnity 
was  made,  should  not  be  capable  to  understand 
the  same ;  and  it  is  not  '  usiis  urtis,*  but  *  usus 
popularis*  which  must  be  the  rule  in  this  case. 
S.  According  to  aUtheruks  of  interpretation, 


I  in  things  which  of  their  own  nature  are  not 
otiious,  the  wonls  are  to  be  taken  according  to 
all  the  proprietv  of  popular  use,  v.  g.  an  iud«- 

•  finite  sjieech  sTiouM  be  taken  for  one  that  is 

I  unirersal,  and  the  indemnity  is  not  only  a  mat- 
ter not  odious,  but  most  farourable,  and  there* 

.  fore  -  a  proprietate  verborum  non  est  receden« 
dum.' 

4.  It  is  a  strance  nicety  and  catching  of 
wonls,  to  preteml,  that  words  libelled  should  be 
pardoned,  in  so  far  as  they  arc  traiterous 
speechi's,  anil  should  not  be  pardoned  in  so  Ar 
as  thev  are  a  counsel  to  rebellion ;  tor  this  wera 
indeetf  to  cleave  an  hair,  and  it  is  noways  suit- 
able to  that  free  and  nati\e  liberty  whion  is  in- 
herent in  such  acts,  to  run  to  metaphysical 
niceties. 

5.  >Vhereasit  is  pretended,  that  the  pannal 
falls  under  the  exceptions  of  the  act  of  indem- 
nity in  so  far  as  an  heritor,  and  that  it  tsdearfy 
imm ported  by  the  words  libelled,  that  be  has 
contrived  the  rebellion,  and  contributed  thereto 
by  M  nding  out  men  to  the  same,  and  that  the 
accession  arising  from  tounsel,  imports  as 
much  a^nst  the  pannci,  as  if  he  bad  been 
actually  in  the  rebellion. 

It  is  answen'd,  1.  That  the  act  of  indemnifj 
is  opponcd,  nhich  excepts  only  heritors  m 
three  cases  distinctly  exprest  in  the  act*  viz* 
1.  Actual  rebellion  arising  from  these  words. 
Heritors  \«-ho  were  iu  the  rebellion.  2.  Con- 
triving. S.  Contributing  by  levies ;  and  that 
counsel  and  intercommuning  is  not  under  any 
of  these  three  heads,  for  the  extent  of  the  rvJe 
cannot  be  belter  cleared  and  ileter mined,  than 
by  the  nature  of  the  expression  ;  an<l  where 
laws  have  rxceptions,  nothing  does  so  much 
illustrate  and  rontirm  the  rule,  as  ap- 
pears fn)m  Novel  7.  Cap.  2.  in  initio,  where 
these  uords  are  to  Im>  found,  '  neeessariom 
*•  existiniaviiiMis  qnasdum  exceptiones  dare  legi 

*  cum  nuiltis  vigiliis  et  ^iibtilitatead  inventas,  at 

*  e^s  habfiis  if  I  au.vilio,  lex  neqiiaquam  more- 
*•  utur  ;*  and  the  exr«'ption  in  Mune  case  doth  en- 
large the  rule,  and  does  fully  clear  the  same, 
and  makts  it  extend  to  cases 'Mhich  otherwise 
would  noi  be  undi-r^too<l  to  be  comprehended,  as 
appears  from  i^^x  12.  parag.  43.  where  the 
case  being  stated,   if  when  *  donius  instructs, 

*  legata  sm  cuntiueatur  vestis.*  The  hwicr 
dolh  resolve,  that  it  is  doubtful  in  the  genera] ; 
but  if  there  bennexception  added  of  *  aumm'  or 

*  argvnlum,'  that  the  *  domus  instructs'  most 
necessarily  compiehend  '  Vi'stis,  nam  qui  hac 
'  exe«'pit,  non  potest  non  videri  decapteris  rebns, 
'  qua  mea  esseut,  fiensisse.' 

2.  The  wonls  *  contrivance'  and  *  plotting'  are 
svnon3-mous  words,  and  are  exprest  in  the 
llatin  by  *  oniinatio  et  tractatus,'  and  ac- 
cording to  the  common  acceptation  of  the 
words,  these  onlv  are  imderstoo<l  to  have  con- 
trived and  plotted  a  rebellion,  who  have  taken 
measures,  and  laid  down  ways  how  to  carry  on 
and  maintain  the  same,  they  keeping  corres- 
pondence in  order  to  that  end,  drawmg  what 
nuudier  oouki  be  engaged,  how  they  should 
be  proTidnd  with  anosi  and  the  like,  which  can 
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noways  be  infemd,  u  is  pretended , from  woHs  j 

K»ke  on  an  bigb-way  m  a  pessuig'  discourse, 
ke  as,  plots  and  contrivances  of  rebellioo  are 
of  tbeir  own  nature  secret  and  latent  actions, 
which  are  done  *  clam  et  occulto;*  and  no 
rational  man  will  presume  that  the  pannel, 
who  is  known  to  be  a  man  ino$t  circumapect  in 
bis  wpfds  and  carriage,  could  have  falten  into  that 
nadness,  as  to  have  contrived  a  rebellion  with 
ignorant,  silly  and  mean  persons  (some  wbere- 
ot'  he  did  not  know)  in  an  open  high  -way :  and 
it  is  hoped  the  lords  of  justiciary  will  in  this 
case  coBsider  the  person  of  the  pannel ;  and 
seeiog  the  words  do  not  amount  to  a  contri- 
ranoe,  or  plotting  a  rebellion,  *  rapienda  est 

*  occasio  qu9  prebet  bJenigniua  responsum^' 
and  albeit  in  a  lax  and  improper  sigfnification 
these  words  might  import  a  contrivance,  yet 
the  pannel  doubts  not  but  the  lonb  will  have 
Kgard  to  the  proper  signification  of  tbe  words 
seeing  otherwise  it  is  impossible  to  interpret 
the  indemnity  with  that  latitude  which  his  ma- 
jesty hath  expressly  required. 

Whereas  it  is  pretencfed,  tliat  these  words  do 
import  a  contributing  to  the  rebellion,  by  le- 
Tyvoff  of  men  or  money  :  It  is  answered,  that 
lev  vuig  of  men  and  money  is  a  physical  act, 
and  nut  a  moral  persuasion;  and  no  man  will 
iipa^ne  that  levying  of  men  and  money,  can 
oonsist  in  words,  but  the  same  doth  necessarily 
import  deeds  of  drawing  men  together,  and 
taking  of  their  names  in  order  to  the  forming 
them  into  an  army  ;  if  words  were  levying  of 
men  or  money,  an  army  would  be  very  easily 
supplied. 

As  to  the  former  defence  against  the  second 
libel,  viz.  that  it  wants  mouth  and  year,  and 
there  is  not  least  answer  made,  andtberefore 

there  cannot  be  least  use  made  thereof. 

• 

The  Lords  continue  this  Court  till  to  morrow 
and  ordains  the  Minnall  to  be  carried  back  to 
priiion,  and  the  Witnesses  and  Assysers  to  at- 
tend, ylk  |>erson  under  the  paine  ot  iyve  hun- 
dred uierks. 

That  day  in  the  entry  the  King's  Advocate 
declared,  he  jmsses  from  the  second  md  last 
indictments,  *  pro  k>co  et  tempore.'  The  part 
of  the  libel  he  and  sir  George  Lockhart  imnted 
upon  was,  '  That  the  said  Garopbel  meeting 

*  with  the  witnesses  coming  from  the  rebellion, 
'  enquired  whence,  and  being  answered,  from 
'  the  westland  army,  desired  them  to  return,  for  | 

*  they  wouM  nut  wait  assistance,  adding,  He  I 

<  did  not  like  runaways.' 

The  Lords  debated  very  long  among  them- 
selves as  to  the  relevancy,  repucs  and  duplies, 
and  at  length  came  to  give  tins  Interlocutor. 

**  The  Lord  Justice- general.  Justice- clerk, 
sad  other  Commissioners  of  the  Justiciary, 
banng  considered  the  indictment  pursued  by 
hb majesty's  advocat,  tigainstsir  Hugh  Camp- 
bell of  Cesnock,  with  tbe  haill  debate  above- 
mentiooed,  finds  tbe  first  inditement  as  it  is 
libelled^  viz. '  That  the  pannel  having  met  with 

<  the  persons  mentioneu  in  tbe  dittay,  coming 

*  Irom  the  rebels  in   arms,  June  1679,  snd 

vov.  X. 


*  havioff  asked  them  where  they  bad  been, 

*  snd  fAen  they  had  Sold  bim  they  «had  coms 

*  from  the  Westland  army,  be  said  he  had  seea 

*  more  goincj^  to  them,  than  coming  from  them, 
'  and  he  having  asked  them  if  they  were  to  ra- 

*  turn,  and  they  told  him  tliey  knew  not,  and 
'  he  said  to  them,  that  he  liked  not  runaways, 

*  and  that  they  sliould  get  help  if  they  would 
'  bide  by  it ;'  or  words  to  th^t  purpose,  as  they 
are  declared  bv  his  maj^ty's  advocat,  viz. 
That  they  should  have  offieers  or  help,  or  some 
expressions  of  help,  relevant  to  infer  the  nainof 
treason ;  and  remits  tlie  same  to  the  Know- 
ledge of  an  assyse,  and  repels  the  defenos 
fountled  upon  the  indemnity,  in  respect  the 
dittay,  as  It  is  libelled,  falls  under  the  excep- 
tions therein  mentioned,  and  also  repells  the 
defence  of  ii^6i  as  proponed  and  circumstantial, 
and  all  other  defence  proponed  tor  the  pann^ 
against  tbe  first  inditement 

I  do  not  find  the  lords  were  unaninMNis  in  the 
interlocutor,  but  it  carried  by  plurality  of 
voices.  Everr  body  was  surprised  to  find  that 
Cesnock's  defence  of  proving  himself  aiiki^ 
that  dav  condescended  on  in  tbe  libelf  when  he 
shouki  nave  uttered  tbe  expressions  above  set 
down,  to  find  this  most  valid  defence,  I  say, 
repelled  by  the  lords ;  and  this  was  a  presage 
of  what  the  issue  would  have  been,  ntid  not 
probation  failed.  With  this  Interlocutor  tbe 
court  adjourned  to  the^Tth. 


Cpon  Thursday  the  S7tb,  the  assizers 
called  and  sworn,  no  ol^ection  being  made*. 
Tbeir  names  are,  sir  Robert  Dalziel  of  Gknea, 
John  Boyle  of  Kelbum,  BannantYne 

of  Kellie,  sir  Patrick  Alaxwel  of  SprinK&ely 
John  Veitcli  of  Dawicb,  James  NasmiUi  of 
Posso,  John  Skeneof  Halyards,  George  Drum-  ^ 
mond  merchant,  sir  James  Fleming  of  Ratbo-  ' 
brres,  sir  John  Dalmahoy  of  that  ilk,  Andrew 
Frazer  of  Kilmyndie,  Alexaufler  Nisbct  of 
Craigen tinny,  James  Somerwel  of  Drum, 
James  Boyd  merchant  in  Edinburgh,  James 
Loch  of  Dry  lie. 

For  Probation  the  advocate  produceth  Tha- 
Ingrbam  and  David  Crawford. 


Sir  Patrick  Hume  objected  for  the  pannel^ 
that  they  could  not  be  admitted,  **  because 
prodiderunt  testimonium,  and  revealed  what  they 
would  say  to  his  msjesty 's  advocate  and  others ; 
and  also,  that  his  majesty's  advocate  bad  taken 
their  oath  previous  to  any  warrant  from  his 
majesty's  privic  council,  which  is  contrary  fh 
his  roaiesty's  letter,  that  being  only  recom- 
mended to  the  lords  commissioners  of  {ttsticiary 
by  an  express  warrant  from  the  lonlsof  cotmcil ; 
and  it  is  a  certain  rule  in  law,  that  *  testis  re« 
*•  velans  testimonium  suiim  partibus,  a  testimo- 
'  nio  repeliitur,'  and  the  reason  given  by 
lawyers  is,  *  ne  ex  illins  dicto  alii,  testes  snbor- 
•  ncntur.'  Mascard.  de  prob.  concl.  859.  No.  40. 
2do.  Because  in  proving  the  pretended  crime, 
they  acknowledged  themselves  guilty  of  the 
crime  whereof  the  pannel  in  accused,  as  is  clear 
from  the  eomumn  law.  Cod.  de  accus.  et  in- 
script.   3tio.  Because  it  is  offered  to  be  proven, 
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that  Ingrknm  did  prompt  and  solicite  olbcra  to  I  temptation,  and  upon  what  accoant  it  wai 


ciepoiic-  in  this  cause,  and  so  has  pven  partial 
coiiiiM:].  4 to.  Et  trparatim^  because  (hey  bear 
iiatiTd  and  malice  to  the  defender ;  and  it  is 
posirively  ofl'ercd  to  be  proven,  that  since  the 
relM'llion  he  promised  to  miet  the  defender  with 
an  evil  turn  if  it  lay  in  his  power  liv  any  man- 
ner of  way  out  ot'lu-H;  and  it  is  eh-ar  by  our 


giveu.  Stio.  The  subornalion  or  comiptioa 
must  be  by  the  pursuer,  or  some  hayinsr  war- 
rant from'  him,  for  else  even  the  friends  of 
the  paiinel  may  take  pains  and  cormpt,  and  a 
witness  being  desirous  to  come  off  may  comply 
with  it,  all  which  sliould  raucli  hold  in  wit- 
nesses eallcti  for  the  kin^,  which  are  presained 


law,  Statut  'J  Rob.  1,  chap.  S-i,  airainst  those  !  to  bi'  from  cahiinny,  and  where  no  advantage 
that  ;ire  exclu(li-<l  fi-oui  bearing*  witness,  that  !  can  arise  to  any  private  party*  As  to  the 
•  nee  sw'ii,  nee  partieifx-s  c^usilem  eriminis,  ncc     R)Makiiif!r  to  .idaiii  Wilier,  Can  tboti  tuA  say,  or 


*  sliqui^  hootJH  sen  malevolus  parti,  nee  incar-  knousthou  ii(*t  ihatCesnoek  spake  such  words. 

«  eerati,  net:  vinculati,*  can  be  admitted  «» it-  It  is  answered,  It  is  lawful  for  ^contestea*  to aik 

nekS(s.  at  one  another. 

Hm  iU.i,«f.»»  Mvocat  oiipones  to  tho  first,  ^bj^^.,;,,,,  j,,';^  r„rr„,,ii„s;  the  witnnM  is  doc 

«ie constant  ,.racliiconi,i|>r«lecc«on.«liere-  „f„.„„,    „„|^^  the  .i.iautity   of  the  moMT 

bjr  Uiey  have  lH?eo  alwnjMi  m  custom  to  exa-  ^.^^  con.J«w«l"l  oil,  and  tliat  it  were  «. 


wry  afti-r  ■ntcniii.g  ot   a  hM.  for  a  «a.iaiit  U,    ^,^  ,^.  ^.,„,,„„.,„u^  „„„„,  wl.rtber  it  «at  be- 

BiDo,  rtuHigli  ilicv  iiiisht  alwa> s  ha. c  .loi.c  it.    ,...,^j  „,,^,.  ^^^  ^j^;      „,.„,^  criminal  letton. for 
To  tlic  M*on.l.  his  Mijcsty  s  A. .  ijialc  op-  |  ;,;,  „.,^  ,,,,;,^  ;,  .^\^^  „rlovanl,  uclm  itirm 
pooet  the  coDstaut  and  u.Momro. cited  ciistoii,.         i.i,.,.,^  ^^^^^  ,„  ^ 

norcould  the  crime  of  rebellion,  or  any  other    Jlp^n  ,„-»„.  and  asjrecment, 
prinleKt-d  «i...e  be  otherwiK-  proui.,  tor  who    ^^,„,,,,  ^   -  „^  j„  j,j>^  ^^_^^  .^ 


that  it  wasgiren 

that  tbewitDM 

deponr  in  the  trrms  iibelled  agwiHt  Ibe 

defender,  and  adheres  to  the  former  annrcr. 

that  tlip  piiiiiucr  nor  none  for  him  did  vae  any 

attcin|its  of  corruption. 

Mr.  Wiflium  Fletcher  duplies,  Thatsnbor- 
iiatiou,  and  ct»rruption  b4>in«;  latent  act!  which 
eaniHit  he  proven  l>y  any  other  probntion  than 
i^Mijf-etureK  and  indicia^  all  lawyers  have  sns- 
laiiicil  siieh  probation  ^\hicli  iloth  arise  from 
viultMit  suspicions,  and  it  is  sufficient  for  tlic 
defender  to  coiuk-scend  in  general  that  wit- 
iiLSM>8  were  .<«Tihorned,  instructed,  and  solicited, 
and  IV hat  ntoney  was  •;iveu,  or  <;^ofid  deed  pro- 
misiil,  Mill  arise  from  the  probation  ;  and  it 
is  d>5oluiel\  im>.ossili!e,  that  in  ailv  such  case, 
the  part \   who  ohjects  a^^ainsl  the  witness  ran 


can  depone  but  they  who  aro  conscu,  and  all 
€on*cii  in  treason  are  socii  eriminis. 

As  to  the  third,  his  Majesty *s  Advocate  al- 
ledges  the  same  is  not  nOcvant  unless  they 
'  condescend  to  the  fourth,  that  he  said  he  haci 
malice,  the  same  is  not  relevant  except  the  ma- 
lice could  be  qualifii  d  to  rise  to  an  inimicitiu 
eapitalis,  whieli  can  only  repel  a  witness,  espe- 
cially in  the  pri^ihiircd  crime  of  ti-easun, 
whereof  the  deli'Cti<)n  is  oi*  such  impurtance, 
that  many  specialities:,  as  to  witnesses  in  other 
crimes,  are  relaxed  in  ihiti.  ant!  thcreiore  the 
proroisiniv'of  an  dl  turn  is  not  relevant,  nor  the 
quality,  though  they  slioold  i;:o  to  hell  for  it, 
whieh  is  a  rash,  foolisli,  and  inconsiilerate  ex- 
pression,  but  they  uiov  t  onleseend  upon  the 

ground  upon  which  that  in'ttnicitia  (7i/)i/<//;jt  |  l>e  special  ;\.s  to  the  qua  u  lily  uf  the  money;  and 
arose,  and  which  may  very  much  determine  it  imports  not,  though  the  witness  had  been 
the  exteut  ot'it.  practised  bet'ot'e  the  accusation,  seeing  it  ii 

2di>.  Adheiin;^  tu  the  former  olijection,  it  is  |iosi(ively  olfereil  to  be  proven,  that  they  were 
added  xfpaittiuu,  that  the  witnesses  were  !  suU>rnrd  and  corrupted  ui  rdatiou  to  the  pan- 
subomeil,  in  so  as  tiny  u ere  prompt,  solicit,  i  nel,  and  that  they  mig^ht depone  against  him. 
and  iiu»tiy^ateto  depMic  in  ihiscausL'  against  the  .  This  is  what  1*  tintl  in  the  Registers  as  to  tbs 
defender :  as  also,  tl:ut  iliry  soiiciu  dottier  );ti--  ■  lawyerii  d<-bates  upon  the  wituesses.  Bv  other 
sons  to  be  likewise  witnesses  ofraiiist  the  d-.-  j  papers  {  find  ihut  sir  Hu«:|-h  waa  a&keO,  if  bt 
fendei',  whicli  tlie  lawyers  clearly  make  a  sut-  hail  ai.y  thintr  fo  say  as  to  Jn^rham,  in  parti- 
fi«^tftt  snborriCtion  to  cast  theuj  from  Icin;^^  •  cular.  lie  answered,  with  the  strongest  aue- 
witni-sses,  especially  wh<'n  they  are  tu  depone  ,  \c;ia:iuns,  liiat  he  was  must  certain  he  hid 
iipcn  pi'euKHiilau-  a::<.i  iorn);il  wurds,  auti  al'ier  ,  no\rr  seen  iiim  in  the  lace,  ;ind  as  to  other  ob- 
so  louiT  a  time,  ac  is  clear  from  I^Iascanl  tun.  ■  jecti'io*  he  ictt  them  to  hii  lawyers. 
."^-U.  ami  p.utieularly,  that  he  instigated  Adam  {  His  Advoc;£tes  ur^j^ed  very  foroibiy,  that 
Millt-r  ill  be  a  v.  itni*is  a^^:!tin<t  th<*  (leltnder.         i  Ioi;i'bam  coul.l  not  be  admitted,  becauae  hs 

His  Majtisiy's  Advocate  answvTS.  l:iio.  that  just  now  took  iinou  him  to  prove,  that  thesaid 
t'i(n|»eiini^  ami  hohci'.iu)^  nun  rt\ti.i,it,  unless  it  |  Thomas  had  several  times  said,  that  if  there 
take  ed'eei,  and  the  witnesiies  succumb  to  the  !  was  a  way  out  uf  hell  how  to  be  nvcnged  upon 
teniptatiju.  Jiio.  li  i.s  not  i-«'1e^ant,  except  tlie  :  the  pannel  fur  dciating;  him  as  a  murwrer,  ht 
moiKv  or  ffWii  u.hm!  w ere  cond^-scended  upe:i,  .  w«inl.!  Ive  reverg'ed,.  and  straight  offered  wit- 
tliat  It  uiay  be  Lnowit  if  it  be  a  lutiicicnt     ntuSiViu  provi>,  thr.t  in  luany  cnmnaoiesy  ht 


o 
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(the  (viUMn)  had  nioit  ■eriou^y  expresied  him- 
ulT  iu  tben:  worda  ;  auJ  uqced,  tbal  Ii^bain 
could  not  be  adaiitteil  tu  Ce^Qiick's  prejudicr, 
aod  cited  maoy  tamuus  latryera  tu  prove  this. 

The  Kro^K  Adrocatc  replif^,  Th«  giving', 
but  not  ftantinif,  that  the  Mid  IngHiiim  had 
thus  expressed  himself  in  ft  pasaiun,  it  could 
not  radonalty  be  Uioucht,  tbnt  now  in  cold 
blood  be  woald  lo  desperaleJy  and  witfullj 
duni)  bia  oitd  soul  by  perjury,  to  take  away 
the  lift  nf  an  inoocent  gmtleinan,  especially 
coonderii^  he  coulii  propose  no  othpr  reward  t» 
lumacir  than  damnation.  He  adik-d  further, 
"to  make  it  evident  lo  the  world,  that  the 

free  to  devltre,  that  wlien  tbcy  were  hrouglit 
in  to  me,  I  esamined  if  they  cuuld  say  auy 
thing  aoent  the  late  rebellion,  and  Cetnock's 
scce««i(id  thereiinlo.  I'hoy  aosiTered,  they 
could  tay  nolhingj:;  hut  nlieiioncc  I'liad  maife 
them  Rwear  as  tu  vvhal  1  slioutd  iuccrrogute 
them,  ihe^  deponed  in  the  same  express  words 
CMitaioed  in  the  indictment,  wliich,  added  he, 
dearly  evinceth  tliat  tbey  hail,  and  yet  have 
the  imptcnion  upon  their  consciences  of  that 
dnadiut  m^esty  of  Gud.who  is  J  udgc  to  this  and 
■]|  their  actionsfand  the  ailvucate  uoes  on, 
"  had  this  man  conie  ia  volimtarily  aiuT  offered 
t»  depotie  agoiast  Cesnoek,  it  would  ba*e  »aid 
nmeb  ;  but  seeing  he  was  brougfat  in  by  Ibrce, 
and  without  his  owniDetinalioD,  (he  objection 
made  agaiast  him  can  be  of  nu  forc«."  Thig 
diKonne  wu  abundantly  weH  calculate,  tiir 
IteepinelDrrbam  firm  to  the  depoailioD  he  bad 
cmiKedin  the  precognition,  wbicb  was  all  the 
adrocMe  wanted. 

Ccaoock'a  advocate  was  in  no  difficulty  to 
Muwer  allthe  Advocate  advanced.  It  was  Die 
•aaett  thing  in  the  world  lu  put  matter*  ia  this 
channel  to  serve  a  turn  ;  and  |ieo|de  of  no 
OOBKteoce,  or  uilder  (lie  power  of  revenge, 
have  no  grealimprciisiouiiof  damnatiou,  or  of 
Ood  and  bit  awtui  majeatj  :  and  if  Miy  who 
adduced  these  con>ideratioiii>were  \mvy  to  any 
concert  and  collusion  in  this  matter,  tlity  have 
had  at  Utile  impressiun  ul'  tho^c  tremendous 
truths. 

Btit  fuither,  the  Advocate  for  the  Defender 
ofiered  to  prove  that  this  witness  was  suburued 
lo  swear  againtt  Ceenock,  and  hod  y:(>i  largUy 
both  of  meuey  and  victual  lur  bis  reward,  and 
bad  not  only  sold  biuiself  to  this  abomiaalle' 
penary,  but 'had  inticed  and  induct  otheni  to  ' 
the  tame  cauVve.  j 

Upon  this  allegation,  the  Justice-general  de-  I 
ured,  ibat  particulars  might  be  conilescended 
vpon.  And  sir  Hugh  declared,  that  he  wat  I 
well  infurmeil,  and  would  inslantlv  prove  it, 
that  this  tellow  (luj^rham)  was  hired  by  Uuith 
Wallace,  socoetime  factor  to  the  deceasi  lord 

When  this  coudescenaioD  was  made,  the 
court  cduld  not  but  admit  Cesoock's  witoetaia 
fbr  the  proof  of  what  wot  advanced.  Accord- 
iBgly,  two  wilaesses  were  adduced  .who  de- 
p<med  that  Thwias  Ingrbuu  had  awom  in 
i 
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tiieirhEarineaud  preaenceagreat  oalb,  'That 
'  he  would  he  avenged  upon  Cesnock  if  thoa 
'  wot  a  way  out  ofliell  to  do  it.'  Great  pains 
tvas  taken  to  croas-question  the  witneiues,  and 
the  interrogatories  were  put  to  them  leveraUy 
in  the  others  aUunce,  yet  they  e):aci)y  agreed 
iu  ctery  word  as  lo  this  mattor :  fiul  then  in 
another  query,  viz.  '  When  spake  you  of  tbit 
'  matter  together.'  The  one  answered,  *  Ha 
'  doesoot  remember  that  ever. tliev  a|iakeof  it 
'  together,  uuless  it  was  .})estemignt ;'  and  the 
other  declared,  *  He  did  not  remember  they 
'  cojurauoed  at  all  upon  it.'  This  incon«der- 
"     -■-"'■  -'■-■       ■■     "    -'       ■'  ■■     of  the 


cause,  wat   handle  enough  to  such  « 
seeking  an  occasion  tu  call  every  thing  pro- . 
posed  in  Cesnock't  defence. 

Next,  two  otlier  witnesses  were   addncedi 


'ral  pieces  iif  money,  but  uf  what  vuluii 
they  could  [lot  tell ;  wlivrt^upon  liigrbom  him- 
aelt  was  interrogate,  and  declared  he  bad  gut 
from  H'altace  half  a  crown  at  one  ikne,  and 
tec  shillings  at  another,  but  he  knew  not  upini 
what  design.  The  king's  advocate  said,  it 
might  be  tVallacc  had  given  Ingrham  thM 
muney  fur  some  services  be  bad  employed  hiin 
iu  ;  aod  that  be  himself  used  to  'employ  the 
!iaiil  Wallace  as  being  a  iharp  nan,  and  very 
actire  for  bis  m^esiy'a  interett. 

AJler  the  Lords  bad  heard  these  debates  upon 
the  wiinesiKs,  they  reasoned  at  a  coDsiderubU 
length  upon  ihem  bclore  they  came  U  an  In- 
terlocutor. That  eminent  lawier,  my  lord 
Pitmedden,*  debated  much  whether  w 


*  IX  ap|tears  from  Wotlrow,  jol.  2,  p.  603, 
that  lord  Pitmedden  (sir  Alexander  Selon)  one 
of  the  Lords  of  Jusliciary  at  the  time  OJ'  tbit 
Trial,  was,  in  June  1666,  removed  from  that 
office  by  a  letter  from  the  king,  which  is  re- 
corded in  the  Justiciary  hooks.  "  His  car- 
riage," says  Wodrow,  "  in  Cesnock's  Case, 
stuck  with  the  managers,  and  now  he  would 
not  go  into  the  measures  lay  iug  down  for  briog- 
ing  in  Pupeiy,  and  ibcretbre  he  is  JuvuL-d  out 
uf  bis  iKJsts.  ilis  ability  in  law,  particularly 
the  criminal  law,  is  pubucly  discuyered  in  Ins 
edition  uf  sir  George  Mackenzie's  Criminals, 
aod  his  love  to  all  branches  of  learning  ap- 
pears in  bis  curious  and  vast  libi-or^." 

Lord  Hailea,  in  the  Notes  on  bis  Catalucue 


his  MS.  Notca  to  the  Acts  of  {Sederunt  gives  uf 
his  removal.     Il  is  as  follotvs :  ■' There  weca 

Scut  pains  taken  to  bring  over  Pitiueilden  to 
e  court  side ;  and  the  lord  Maitlaod,  then 
popish,  and  many  others,  were  scut  by  the 
king's  commisBJouer  to  deal  with  him  ;  aod 
briber  prefermentt  were  offered,  ou  condiliuu 
be  would  but  forbear  to  argue  liir  Uie  penal 
laws.  To  which  he  answered,  he  was  bound 
by  the  oath  i^  parliament  lo  give  faiililul 
counsel,  as  well  as  faithful  lutej  and  being 
imfrq;nable,  lh«  letter  [of  dLunission]  was 
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cfiald  l>e  eTamioed  upon  oatli  in  a  precognition, 
and  broni^Iit  such  arguments  affaiubt  tiiis  as 
could  nut  be  answered,  sare  by  the  kin«j^*s 
letter  allttwin!^  it,  inipetratn  with  an  eyt*  tti  this 
an<fsuc'hhke  prucc»(.*s.  My  lord  bimst'lt'uas 
plenseil  to  inform  me,  **  'V\\ax  he  niovetl  to  the 
l^rJs,  at  least  that  this  might  be  done  ;  since 
by  the  kiD^'v  letter  the  witnesses  oaths  had 
been  taken,  that  before  they  were  readmitted 
to  swear  in  the  same  affair,*  their  former  de- 
positions niij^ht  be*  turn.  But  this,  for  as 
highly  reasonable  as  it  must  ap[>ear,  was  pe- 
remptorily refusied.  However  (added  he)  the 
witnesses' in  presence  of  the  assize,  de|>oned  in 
fkfonrs  of  the  paniiel  mntrary  to  the  teiiur  of 
their  first  f!c|MmitionM,  which  toey  were  said  to 
have  «jrivon  in  the  first  precognition/' 

At  length  tlie  Lords  came  to  this  luterio* 
ciilor.  ''  The  Lords  having  considered  tlie 
objections  agaiust  the  witnesses,  and  the  de- 


bate thereanent,  tbey,  in  respect  of  the  an* 
sw«4^,  repel  the  objection  anent  prodiiio  ittii* 
muiniy  and  repel  the  second  defence  as  to  sotivs 
criminit.  And  the  Lonis  KaTing  considered 
the  otlicr  objections,  and  heard  tSe  witnesses 
adduce«l  by  the  panncl  for  |irotiug  the  nme, 
ordain  Thunios  Ingrham  and  the  rest  ot'  the 
witnesses  adiluced  by  his  majesty's  adrocate, 
to  lie  received.** 

Whi*n  Ii)i;rhani  was  brought  in,  and  hold- 
ing up  his  hand  to  swear,  air  lltiirh  directed 
himself  to  him,  and  said,  *' Take  benl  now, 
u  hat  you  arc  alH<ut  to  do,  and  damn  not  your 
own  soul  by  )H?(jury,  iiir  as  I  shall  answer  In 
God,  and  U|mhi  the  peril  of  mine  own  Miul,  I 
am  here  ready  to  declare  1  never  saw  yuu  in 
the  face  before  this  process,  nor  spake  to  you." 

Then  Ingrliam  was  solemnly  sworn,  and  in- 
temigale  upon  the  whole  Articles  of  the  libel. 
Several  things  fcU  in  this  witness  bis  eiami* 


produced  against  him ;  but  not  till  he  was  ac- 
quainted of  it,  and  had  reAiHed  even  to  go  to 
speak  with  the  Pretjidi  nt  of  the  Session,  to 
whom  the  production  of  the  letter  was  com- 
mitted. And  it  is  farther  to  be  observed,  that 
a1\er  production  divers  persoiui  of  quality  were 
set  on  him  to  come  back  to  his  place,  on  con- 
dition of  compliance  in  time  to  come :  and  to 
this  end  the  kin^,  who  had  pn-lerred  Fitmedden 
to  be  a  Lord  ot  Justiciary,  for  his  parts,  and 
suffering  for  the  royal  family,  did  forbear  to 
present  a  successor  to  him  m  the  sessiou  till 
5th  February  1687  ;  and  the  Confention  of 
Estates,  a.  p.  1680,  made  this  and  some  other 
overturning  of  judges  one  of  the  causes  of  de- 
posing king  .lames  iroin  his  ro^al  dignity. 
Farther,  king  James,  nt\rr  his  exile,  was  hi-ard, 
both  in  Ireland  nnd  France,  to  regret  his  car- 
riage to  Pitiuedden,  and  to  blame  his  queen 
for  it. 

**  Ht.  Basil,  being  invited  by  Modestus,  by 
command  of  Valens  the  emperor,  to  turn  Arian, 
with  a  pnmiise  of  rewardit,  and  threatened, 
with  punishments  if  he  turned  not,  answered, 

*  Itcwnnls   were  tit  to  tempt  children,  and 

•  threats  to  terrify  cowards.*    Theodoret  Hist. 
Eccles.  I.  4,  c.  if." 

Lord  Ilailes  pn>cecds :  '*  I..ord  Fonntainhall 
observes,  that  in  the  pariiament  ICUb,  of  all 
the  Judges,  Pitniodden  only,  like  Athanasins, 
opposed  the  court,  vol.  l/ p.  417."  In  this 
jmge  of  FouNtainhall,  1  tinil  the  following  pas- 
sage :  "  Fob.  1  J,  16S6,  Mr.  Alexander  Mal- 
colm, of  Lochorr,  Advocate,  his  letter  from 
the  king  is  read,  nominating  him  a  lord  of  th? 
session,  in  place  o1*  vir  Alexander  Seton,  of 
Pitnicddcn,  laid  a»ide  in  .^lay  last,  fonqiposing 
the  papists  in  parlianient,"  hi|t  nothing  about 
Athanasins.  Ijord  Hailcs  in  his  Notes  on  the 
Catai;»guc*  of  the  Lords  uf  Session  mentions^ 
that  in  the  \i>;ir  lOUJ,  a  new  comntissiov  un- 
der the  j^"  fat  s>  al  was  t^rantrd  to  the  Lords  of 
8e<:sii)n.  and  says,  that  upon  thnt  occasion  lord 
PitiiiL-dden  (M2S  Notes  on  the  Books  of  8ede- 
rent)  obst  rves,  that  *'  it  makes  their  places, 
which,  by  the  act  of  James  6,  were  ad  vUam 


velculpam,  become  arbitrary  ;  and  therelbce  I 
opposed  it,  and  afterwards  found  the  fruits  of 
it,  when  f  was  tume<]  out  of  my  place,  as  ooa 
of  the  number,  for  no  other  cause,  but  the  op- 
|N»sitaou  I  made  to  tdleratioo  of  popish  idoklry, 
m  the  parliament  holden  a.  D.  1086.** 

liord  Hailes  (ubi  sup.)  informs  us,  that  tbe 
king's  letter  to  the  Court  of  8ession,  intinuliDg 
the  dismission  of  i^tmedden,  bears,  that  '*  W« 
have  removed  him  for  reasons  beat  known  to 
ourwrlves." 

The  ''  Claim  of  Right"  oassed  in  the  Con- 
vention of  Estates  at  Edinbuiigh,  April  lltb, 
1689,  recites  in  the  catalogue  M  measures  by 
which  it  is  found  and  declared,  that  king  James 
'*  invaded  the  fundamental  coiistitution  of  tbe 
kingdom,  and  altered  it  from  a  legal  limited 
monarchy,  to  an  arintrary  despotic  power,  and 
hath  exercised  the  same*  to  the  subversion  of 
the  Protestant  i-eligion,  and  the  violation  of  the 
laws  and  liberties  of  the  kingdom,  inverting  ail 
the  ends  of  government ;  whereby  he  hatb  for- 
feited the  right  to  the  crown,  and  the  throne  is 
become  vacant,"  the  follo\^ing  article,  **  By 
sending  letters  to  the  chief  court  of  justice, 
not  oni>'  onlaining  the  judges  to  stop  and  de- 
sist sine  die  to  determine  causes ;  but  also  or- 
dering and  commanding  them  how  to  proceed 
in  cases  depending  before  them,  contrary  to 
the  express  laws  ;  and  by  changing  the  naturs 
of  the  judges*  ^iWs  itd  rihimavt  cuipawy  and 
giving  them  c^nnniissions  ud  beneplaritum^  to 
(iis}M>sc  them  to  compliance  with  nrbitniry 
Cdurses,  and  turning  them  out  of  their  officn 
when  tliey  did  not  comply." 

LonI  l*itmeilden  published  a  treatise  **0f 
Mutilation  and  Demembration,"  subii.incd  to 
the  set  ond  eilition  of  sir  George  Ma«  kenasie's 
*  Law  of  Scotland  in  Matters  Criniii.al,'  fbl. 
t699.  This  treatise  shews  that  the  author  had 
read  many  books.  Lord  Hailes'  Notes  on  tbO 
Catalog«>e  of  the  I/onls  of  Session.  It  appears 
that  8eton  was  made  a  Lord  of  Session  m  t\\€ 
year  1  Of  7  ;  and  Wotlrow,  vol.  2,  p.  605,  speaks 
of  him  as  being  alive  when  that  volume 
published  (17Si). 
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it  hugB  the  man 


utiim,  whidi  m  cwlnot  exMCl  ta  meet  «rtA    vfoeed  b  tii<  cm 

in  the  Ttfttten.    And  Uiwtftite  I  ih*)!  tpTe    duanablo  triidcet' 

tbc  DepMitioo  of  bodi  tin  wUneuM  u  they  1      Aftrr   Bkaoe,  tb«  jnatice-geMral  intem- 

•M  rccordat,  and  iben  m  In^aceeuntoTthu-'  gitea  In^aa  BMin  ;  who  kniwered,  he  had 

etrcumituoei  fivin  good  Toodien  beTore  me.  j  tU  ««  miwh  n  M  coidd  nj  apon  oath.    Aod 

•!lJjr«  n.„»j  f—S^'.  k™.™    '"'«<'•  *"«  awiwia,  roae  np  and  nid,  "  BIy 


laird  ofCctMdi,  at  Du>M  Crawford'a  bouw  , 
in  Galilom,  at  the  lime  libelled,  b«  board 
C«aoock  aak  linni  wbcocs  they  caotp,  awl 
Daaid  aaawered,  Trom  the  Weai>land  party  ; 
aod  that  beathed,  who  oommandcd  ihenii 
Crawfotd  aaid,  one  HamikoB,  And  tbo  depo. 
neat  beia|f  intemwate  upoa  the  rett  of  the 
liM,  depoiica  be  Eoow*  ncrthingr  of  iL  And 
ttaa  m  die  Initb,  a«  he  1(1011  uwwcr ;  aad 
Sk8ubttnHliir,'Pun,  l.P.D. 


Daiticl  Crntford,  B)[cd  SO  years 
livdy 


bole  libel.     And  thii  is  the  truth, 
ponca  he  canoM  write. 
.Sic  Subicnbttur,         Pehtb,  1.  P.  D. 


nr  John  Da* 

ConBidered    the 

of  the  witoeMcs,  against  «r  Hugh  Ci 

dderofCetoocIc,  fiudi  the  libel  not jMorea. 

Sic  SubtcribUur,  J,  Dauuhoy,  CbaDcelloT. 

Tbo  Patmall'i  Fmcnratois  aaked  and  look 
iattrumeota  upon  ibe  Verdict. 

Thus,  oontiauea  Wodrow,  the  proceH  atand* 
ID  the  reoords,  and  more  we  could  not  lank  for. 
Bot  it  ia  worth  tlie  leader**  while  to  bare  the 
detail  of  the  drcUQutancea  of  thia  remarkable 
Exanainattun  from  the  papen  abuve  meatiaiied. 
Aod  they  uifbrm  me,  that  Ingrbam  deponed, 
(hat  being  in  ibebouteof  — ^CrawlbnltCea- 
iiockcame  tothedoor,  and  haTing  called  upon 
the  (aid  Crawford,  be  aaked,  wbat  men  those 
who  were  ID  hie  hoiue  ;  Crawford  antwerrd, 
tliey  were  mea  lately  eome  from  the  Weal- 
land  army.  Then  Ceanock  aiked,  who  com- 
tnands  there.  Crawford  aMwerad^oneBobart 
llamiliouQ.  Ai  Ingrham  waa  going  en  In  hia 
depositiun,  one  of  Ceanock'a  kwyera  aaked 
him,  wb^er  he  bad  commimicated  thia  to 
any  Dthen,  to  (oduce  them  thiia  to  depoor, 
and  told  liim,  he  waa  now  nndcr'a  deep  aatb, 
and   D(>tiiiD|T    test    than    hi*    aoul    at   itake. 


Nubetof 
the  aaiixera,  roae  np  ai 
Irnil  jn«tiae-gaeral,  I  hare  been  an  aaaizer  in 
ihia  rami  almre  twenty  timea,  and  neTer  hnnf ' 
~^eai  mtemgate  i^on  tbo  aaae  Ihiiig 
than  twice  ;  and  let  Ceaoock'a  pcnwa* 
it  win,  we  who  are  aaalzera  ami 
_  ee  apeii  the  probatioii  opon  Ae 
•peri  of  oar  aooh,  will  talte  notice  only  la 
I  Ii^p^am'a  firat  depe«tiea,  though  your  foni- 
«lup  sbonM  interrogate  him  twenty  timea."  Tlis 
I  Juatiee-gaoeral  anawercd  lum  with  wanndi, 
'  ■'  Sir,  yon  are  not  jndgea  in  thia  caae."  "nM 
I  Imnl  of  Dram,  another  of  the  aaaizera,  pre- 
>eni(y  re|died,  "  Yes,  my  Imd,  we  are  only 
competent  jndgea  a*  to  tbe  probation,  thongn 
not  of  ita  relerancy."  Wbereapoa  the  whole 
mmxen  rose  op  and  amented  to  what  (hoee 


^:.i.  ~.-  ...  „-  1...  .1..  ^^^h  ^    iiwzerf  rose  on  ana  amemea  lo  wnat  tboee 

.^  -^.  ...    .    ^  '  nne.  and  it  u  nnt  lu  tou  eontenm.  hnt  hut  ma.. 


my  predeoetaoca  hefin 
lis  you  contemn,  bnt  bia  ma- 
jarty's  anthority." 

nlence  being  commanded,  Crawfcrd  Ihe 
other  witneaa  was  called  in,  who  being  demly 
(worn,  and  no  otjediCD  beinff^made  anmat 
bim,  he  deponed  Degatire,  "  That  he  «d  not 
tee  Ceanodi  for  a  conaiderable  time  ntfaer  be- 
fore or  after  Both wel- bridge ;  that  he  doe*  not 
remember  that  Cennck  ipiake  any  thing  to 
bim,  either  abnnt  the  Weat-land  army,  or  wbft 
commanded  Ibera." 

Whereupon  there  waa  another  great  cry 
made,  and  dappioe  of  handt,  which  put  tbe 
Justice -general  and  AdTOCate  into  agreat  rage, 
aa  wbat  they  reckoned  an  irreverent  iniultiii|r 
of  Um  court  Than  Ceanock's  adrocDte*  craved 
the  Prabatian  might  be  remitted  m  the  know- 
ledge oflbe  Assise,  which  could  not  be  reftued. 
Aim  after  a  abort  speech  made  (o  them  by  Ce>- 
nock's  lawyers,  they  inclnaed  tbemaelves,  aoil 
rerr  aoon  retunied  tbeir  Verdict,  Not  Goihy. 

Upon  which  Cetnock  to^Aingtmramla,  and 
bis  uTooate  crand  be  might  be  liberate,  in 
reapect  nothing  wu  proTcn  against  him.    The 


^^E'l'^.^r'^^}^^^:^^^^  ^^^^^^1^^-^,  they'muat  h«e%«ma- 


Then  the  justloa  .general  naked, 
if  C^-snock  apake  any  otber  wtirda  to  Craw- 

fo,J  1  Jnxrh,,^  ™™J  »Iy  lord,  I  •"■»(>.    ^'„„^^  ,|„  ,„a.  clargri  oi»ii  hlia 
remtmbcf  be  spake  aoy  moreat'"  '  "^  —      ~,  -. 


king^i  priaoner,  they  vai 
jesiy'a  mind  before  he  be  Kberate.    Cesnock 
replied,  that  he  wat  cmrtent,  fur  ha  was  abun- 


Upon  this  there  waa  a   gicat  shout, 
etapping  of  biuidi  in  tbe  conn 
kiEMr'a  advocate  saM  in  a  gnat  paaahm,  tbal 
be  believed  that  Cesnock  bad  hired  hi*  friend» 


ft  *at  late,  or 

'tbe  dock  on 

e,  and  Ceaoock 


Friday  moniing  before  tbey  n 

which  the  ^  Wai  return^  to  prison, 

Kion.  tbal '      It  ii  very  efident  upon  tho  whole,  there  wai 

de^gn  fbrued  to  brine  this  worthy  gentle- 


Huch  a  Protestant  rore,  except  in  tbe  trial  of  few  gentlemen  leii  obnoziona  to  the  lairs  than 
NhafbAury  ;  that  be  had  tlivaya  a  ItiadneM  I  he.  We  see  that  now  no  methods,  were 
fpr  that  perairmJoM  tiUMir;  tut  bgi  waa  con-  I  boggledat,  thoogh  never  so  rile,  to  acconi*' 
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time  Aiul  place  oF  their  taecnliOB  ii  remitiad  to 
the  king  timnliritcr.  Th«  comraiadonff  b>*- 
■Blt  tienifird  he  hul  inctnictioiM  to  ■pare  thur 
jiTra  il'  llwy  woukl  be  iDgnout.  Aftn-  iMitenee 
wu  pmiionnced  with  the  ummI  lolEiniiiliei, 
oh)  Ceioock  desired  leare  to  ipemk  a  word  tad 
liberty  beiof;  sruiled  he  Mid  "  hi*  •eoleuee 
WH  very  wfM^ty,  aiid  he  iviiO)«l  it  mi^i  b* 
botieed  affainxt  all  concerned,  but  otw  thinf 
weighed  him  more ilian  any  thin^  wbich  eon- 
oeraed  hiinself,  anil  that  wai,  that  hi*  t^cediton 
were  like  to  aiifier  with  him,  aou  humbly 
plicate  that  his  frradhe  I "" 


Am  heirhj  anthatiae  and  require  yoa  to  «■! 
the  uida  air  Hugh  and  sr  Ge«r|^  CaBlpUv 
pciaoaeiv  to  our  late  of  the  Ban,  thaavin  to  i*- 
mun  priaoaeta  antill  we  JmII  think  to  to  de- 
clare OUT  Tarder  plcaaaire  eooeeniiB|>  then,  Ibr 
''   ~'~   ~     'hereof  thia  ahall  be  to  jon  and  dt 


otbara  who  may  be  therein  eonccrawl  rea|iee- 
)Vt  a  MiffifMnt  warraot.  And  ao  wa  tid 
.  nearltly  rarewall.    Given  at  oar  court  at 


>ly  »ao- 
phcate  that  his  grtcr  the  commiaaioner  ni|[ht 
tepretent  iheir  oondttioo  tu  the  hinr'a  majeitv, 
for  before  ihry  were  iMcn  he  wouM  rather  M 


hitehall,  the  7th  day  of  July   1685,  and  af 


"  The  Lurdi  oTthe  Commiltae  of  Im  IIh»> 
tiea  I?my  Councill  for  public!  aSiin,  bae 
^*e  ordor  to  the  GterkaoTcouncill,  Wwrilato 
w  Hugh  and  air  George  Campballa,  awi  liinii 
lairda  of  Ojaitodi,  to  repair  immediaUy  UAv 
to  receave  Um  cooaciUa  vommMMb." 

Untheiethot'SepleBiber,  "Tbe  Ijtta-na- 
derwrineo  ia  direct  frwa  tlv  CoBodH  la  the 
Lurdi  Secrctariea  of  (Mate,  off  wliich  A*  mar 


"  Hy  Lordi ;  Then  being  »  J>tttr  bmt 
the  king,  oiduring  the  two  Caiun61e8,  tate  af 
Ceanock,  lu  be  aent  [iriautien  to^tuc  BaM,  BM- 
withalandingof  liii  nujartiearcmiHtaalBlkciB 
'' -Thrir  IJTia  iiirl  hiiiii|,  iii  rimiihiM  ■■dlilwiiji 
But  the  aaid  Ceanocki  bong  pat  at  |ib»  i  ij 
upon  the  Mid  remiaaioo  bcbr  IheaMl  LeOerwu 


Upon  rrfeccnoe  to  the  Booka  of 
Ibeae  proceedings  againal  tbe  CeaMcka  have 
not  beea  fbuod  nodrr  ibia  date.  Uadar  which 
bowerer  upeart  the  Act  of  AnoeiatioD  of  ae- 
vetal  kiHU  to  the  crown,  apecitying  aisong 
other  traiton  wltoae  tanda  are  aoneaed.  Sir 
Hugh  Cantubell  of  Couuck,  aod  air  George 
Campbell  or  Ccaoock,  aa  traitvn  lately  fiir- 
ftulted.  June  13,  16R5.  ll  ia  act  49  ul  kiog 
Jamea 7th, M parhanwut, datrdJune IS,  ItiSti. 

In  die  Privy  Council  Regiater  of  July  ist, 
ItitU,  It  appeari  tba<  a  Letter  tliere  iMfrted 

which  waa  written  the  day  bdore  to  the  Lorda  _    

SecratariM  of  State,  waa  t«ad,  rolel  awl  pait.    comoiunicate  to  the  council),  tha  Lorda  af  the 

Tbb  letter  among  other  maltemdaHrea"  their    " ■—■--•-^  ..*.. 

lordabiiM  will  be  pleaaMl  to  reroeniber  to  Mod 
down  the  remiMion  te  the  two  late  I^irda  of 
Ceaiiock,  which  wiu  acct  up  tome  time  agoe 
marked  with  my  h>ril  Adrocate'a  hand." 

thi  the  91h  of  July,  ia  read  a  L«tter  from 
Lord  Secretary  Murrav,  in  Hhicb  he  wrilea, 
'*  Aa  to  Ceanock'a  reoussiou  I  hope  it  ahall  be 
aeot  by  the  nest  poat  wiib  the  ticiuficaiian  of 
hia  inajtfaty'a  pleaaure  tbercanriiu" 

On  the  Jrd  of  September,  '■  The  lietler  iin- 
derwKtten,  direct  froiu  Ilia  looat  sacred  ow- 
jcatic  to  hia  l*riTy  Couoeill,  anent  air  Hu^h 
and  air  George  Canpblee,  aonirty  mn  L^rdii  <,f  I 
Ceaouck,  litr  teodiug  tiiein  prisonrrs  to  iti''  lale  | 
of  Uan,  untill  hit  majestir  Mhuuhl  ibkck  fitt  tu  i 
daclare  hia  farder  pleaautvconcGroing  them,"  i 
beipK  read,  waa  unlorad  to  be  reccided.  Off  | 
wbich  Leiier  the  teuor  fuUowet :  I 


your  lonkhipabone  tbitai ._ 

cod  bis  mqenie  being  iBfannad  tfh,  im  nyall 
pleaauic  majr  be  known  tbara  wrat.  wtacb 
ahall  b*  readily  obeyed  by  the  Cwawhlie.    h 


Mnnccllor,  right  truatie  and  intirvly  bc'ired 
couain  and  counodlon,  right  tru'^ae  and  right  • 
welbelared  ecuiins  and  couDceliui  a,  rig!  trua- 
tie and  well  belorcd  couain*  aoil  i;Diit.  dlore,  ' 
right  Irnelie  aiid  welbelored  couiici'l' ra  aii>l  ; 
truatie  uid  welt  beloTcd  couneellora.  H  e  git".  | 
yon  well.  Whereas  we  have  been  ^rraciouajy 
pleuaed  to  grant  n  remission  (oi  the  date  of 
Aesc  prcieotii}  to  air  Hu^'h  and  air  George 
Campblei.Eometyines  LairrtK  of  Cosnuek,  tor 
the  criniKg  of  IrrHson  iherein  mentionKJ  to  be  ' 
only  extcndcil  to  tLe  imurilie  of  iheir  li*es,  io 
fnaoer  thereiu  fully  expreaaed.  ^ercTtbdesa 
not  being  as  yet  resolved  lo  vett  them  at  liber- 


It  u 


r  wdla 


On  the  Stii  o<  October,  "  The  Tjettrr  under- 
writicn,  dircrttTumiheLordSccretHry  Momy 
to  tItL'  I'i^riit  honounble  the  Inrda  of  hia  majea- 
lioa  most  humiurable  Privy  Cuuncill  appoinied 
a  Cotnniittie  for  publick  amin,  anent  tna  aend- 
ing  (lie  Iwn  f  jnlpMes,  tale  of  Ctantick  pri- 
suners  In  tlic  U^iaa,  being  read  waa  onlutM  to 
be  rp(.-ordrd,  and  ane  diitnalch  was  itnmedtalelT 
sent  lo  Lnreteittrnt  CuVonell  ^tlurraj,  fbrap- 
prt-hi  ndiiiir  aud  bringing  them  priaonm  to  the 
tai'l  Uais,  to  teuiaio  therein  till  bit  inajcatiM 
furth-r  pl«aaare.  Fullowea  the  tenor  of  thefiv- 
said  l^tpr: 

"  Ai^v  Lnnia ;  1  hare  received  a  letter  dated 
lh»  t8i->  iusiB:it  signed  bv  the  Lord  ArcUaahop 
olGI?»^pw,iHyourInnl>liipa'name,copceining 
a  Letter  tbrmerly  directed  from  the  king  m  the 
Pnvy  CouDcitl,  urdoring  tbo  two  CampUea, 
late  of  Cesoock,  to  be  aent  prisnuera  to  the 
Ban,  notwithataodiiip  of  bis  ins)e«tipi  nms- 
aiontotticm,  tin- their  lires.  Wtaereor,  I  ban 
giiCD  ace  accoiopt  to  hia  Diajcitie,  by  whom  1  ant 
nowciimnandtAtoIetyDurlunlBhipakiiairhais 
nL.t  well  ratiafied  with  the  delay  that  hw  been 
made  iupuUiBghuipleaiufrciaicBiiine  tbein 
in  executiiio.  as  it  waa  Mratioocil  in  tm  aaid 
Letter.  And  lUeiefuie  it  ia  bow  Lia  iiiajaiiii  i 
eifnaM  plenmre  that  with  bH  conreBMOldfi- 
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gence  vour  lonlships  caiue  them,  the  saidt  two 
ramuClet,  Ute  of  Cetnock,  to  be  sent  under  a 
sufficirat  If  uard  to  the  Bau,  with  the  necessary 
orders  for  thdr  beinf  detained  prisoners  there 
durini^  his  majesties  pleasore.  I  am,  my  lords, 
your  lordship's  moft  bumlile  serrant. 

Sic  Subtcribiiur^        MoBRAT." 
Windsor,  ^9th  Sept.  1685. 

FoHowes  the  teaor  of  tlieOrdorgiyen  to  Lewe- 
tencnt  Coliooett  Murray : 

**  Yoa  are  hereby  required  and  commanded 
upon  sight  bereof,  to  ordor  a  suHicient  party  of 
the  ierces  snder  your  command  to  apjirehend 
the  persssa  of  the  two  Campbles,  late  of  Ces- 
Dock,  and  immediately  to  cause  the  said  par- 
tie  tnuiiport  them,  saudv  prisoners  to  the  Isle 
of  the  Bass,  there  to  be  detuined  prisoners, 
duretsff  his  majesties-  pleasure,  conform  to  a 
letter  £rect  from  the  lord  Hecretarie  Morray, 
by  bis  majesties  command,  dated  the  twentie 
nynth  day  of  September  last,  and  the  deputy 
Ijovemor  of  the  said  Isle  of  Bass,  is  hereby 
ordored  to  reccave,  and  detean,  the  saids  two 
Campbles  of  Cesnodc  *^  prisoners  untill  bis 
majesties  iurder  pleasore,  gifea  att  Edinburgh 
the  fift  dajr  of  October  1 685. 

Sic  AUficrMur,        Tarbat, 

Da.  Falconer  Ramsay." 


Thejbllawing   Pasiogei  from   FountainhaWs 
decisions  relate  to  these  Froccedingi : 

"  March  34,  S5,  26,  and  27,  1684.  Were 
taken  up  in  the  criminal  trial  of  sir  Hugh 
Campbell  of  Gcsnock  for  treason.  The  king's 
advocate  first  craved  that  the  criminal  lords 
might  take  a  precognition  what  the  witnesses 
for  the  king  could  say,  conform  to  the  power 
allowed  by  the  king^s  fetter,' in  such  cases,  be- 
fore they  should  begin  his  trial.  Alledged  for 
Cesnock,  1.  Thiavrereproderetestitnonium.  9. 
It  could  not  be  now  done,  seeinpf  the  very  day 
of  the  pannal's  appearance  was  come.  3.  ^'hey 
could  not  precognosce  even  by  the  king's  letter, 
without  a  warrant  from  the  privy  council. 
Wliercupon  a  council  was  instantly  called  sx- 
traordinarly,  and  they  authorized  them ;  and 
accordingly  they  eiamined  the  witnesses  upon 
oath,  as  to  what  they  could  say. — As  to  the  1st 
objection,  it  was  remembered,  that  lately,  in  a 
cause  of  Mr.  Charles  Lindsay  minister  at  Co- 
vington against  the  laird  of  Cuuninghamhead, 
in  regard  Mr.  Charles  had  taken  tnedec1ara< 
tion  of  some  witnesses  under  their  hand,  bear- 
ing that  they  would  say  the  same  if  they  were 
upon  oath,  the  lords  had  found  that  he  could 
not  adduce  these  as  witnesses  for  him, '  ob  pro- 
*  ditionem  testimonii,"  by  the  said  pre-engaged 
dedaratiou  •  takea  by  a  private  person,  without 
any  warrant ;  and  Dury  marks  a  decision  on 

*  (*  The  old  gentlenmn"  says  Crookshank, 
vol.  9,  p.  SS7,  **  died  soon  aUer,  and  probably 
his  death  was  h«MUl#d  by  the  hRnkhips  he 
underwent." 

TOL.  z. 


the  14th  of  July  16S1,  betwixt  Livingston  an<f 
Galloway,  where  the  lords  so  far  disapproved 
such  extrajudicial  declarations,  that  they  im- 
prisoned one  for  taking  them. 

*'  Then  on  the  !25th  the  debate  begui ;  and 
it  was  alledged,  that  what  they  hat*  libelled 
against  Cesnock  the  pnnnel,  were  at  most  but 
treasonable  speeches,  and  so  were  expressly 
pardoned  by  tne  indemnity  in  July  1679.  9.  IC 
was  positively  offinred  to  be  proven,  that  he  was 
alibi,  and  not  at  the  bridge  of  Galston,  all  that 
day  on  which  he  was  linelled  to  Imve  uttered 
these  words.  3.  Non  constat  they  were  rebels  ; 
they  neither  being  denounced  fugitive,  nor  de- 
clared traitors ;  and  as  for  treasonable  words, 
the  laws  of  all  nations  have  regarded  them 
little.  The  Roman  law  says, '  Lubricum  lingun 
'  ad  psenam  facile  trahendum  non  est,*  1.  7.  D. 
ad  Lipg.  Jul.  M^jest.  and  the  1.  uuic.  C.  si  qnis 
iroperat.  maledix.  puts  very  favourable  and 
charitable  constructions  on  such  escaj^es ;  and 
sir  Edward  Coke,  one  of  the  great  jud^^  of 
England,  in  his  Institutes,  tit.  of  treason,  quotes 
cases,  where  seditious  words  were  found  not  to 
infer  the  crime  of  treason.-— —But  Perth  jos-^ 
tice  general  minded,  that  by  acts  of  parliament 
in  JSngland,  since  Coke's  time,  viz.  since  thit 
king's  restitution,  it  b  declared,  treason  mar 
be  (9)mmitted  in  words ;  and  thus  Edward  Staf- 
ley,  goldsmith,  was  condemned  and  executed  for 
treasonable  wonis  at  the  time  of  the  breaking 
out  of  the  popish  pbt  in  1678.  Yet  our  owoi 
acts  of  parliament,  before  the  year  1661,  wera 
not  so  express  against  such  words,  except  that 
species  of  leasiitj^-making  between  the  king 
and  his  people ;  and  the  *2d  act  pari.  1669,  an 
it  requires  tliat  such  expressions  be  deliberate, 
advised  find  malicious,  so  it  declares  that  for 
some  sorts  of  rash  and  reflecting  speeches  on 
the  king's  govemment,  they  shall  not  be  pur- 
suable  afler  eight  months  time.  And  whereas 
the  king's  advocate  answered,  that  the  treason- 
able tvonls  libelled  against  Cesnock,  were 
**  counsel  and  advice ;"  and  so  not  *  nuda  verba,' 
but  art  and  part  of  treason,  falling  under  thes« 
words,  *  ope  et  consilio :'  it  is  replied,  Esto  it 
were  treasonable  counsel,  (which  is  denyed,) 
that  is  no  more  but  treasonable  words,  and  not 
art  and  part  of  treason ;  seeing  ther  vrords 
wore  not  previous  to  the  rebellion,  but  it  was 
already  formed ;  and  by  this  we  would  con- 
found the  limits  of  two  different  species  of  trea- 
son, the  one  consisting  '  in  nuda  emissione  ver* 

*  borum,'  liable  to  mistakes,  especially  of  mean 
people,  such  as  thir  witnesses  are,  unless  tbey 
nad  redacted  the  precise  words  uttei*ed  into 
writing  immediately  af^er  they  heard  them: 
and  lawyers  make  a  great  difference  between 
words  that  of  their  own  nature  tend  to  the 
commission  of  a  crime,  and  such  as  *  non  cau- 

*  sam  butoccasioncm  tantum  delinquendi  prae- 
'  bent ;'  whereof  Matthseus,  Tit.  de  lacs,  ma  • 
jestate,  cap.  3.  num.  11.  gives  a  pregnant  in- 
stance, in  oentnrionequ(^dam.  2.  *  Nndum  con- 
'  sHiam,'  imless  it  be  *  cumin  structione  alioiia,' 
isDOtartand  part, but  still  bare  words ;  for  Ces- 
node  oeither  iBitracted  th«iD  with   rooneyj 

3R 


anns,  ammunition,  nor  witli  zAsice  how  to 
manaf^  the  war,  where  to  fall  on  first,  what 
paMes,  brld^res  or  forts  to  aecurc ;  which  iaw- 
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instance,  a  man  is  conmed'  *  pa  boniafioda- 

*  hlieraiu  *,*  he  foumls  Mm  de&ttoe  and  egcnlpi- 
tion,  that  either  he  kilted  io  aelf-defenoe,  or,  it 

yerscall  *  ordinatio,  tractutio*  or  *  apparatus  ad  \  was  a  casual  homicide,  axordia|f  to  Ihe  Ills 
*belluai;*  without  doiiii(  of  which  tlie  panne  I    act  of  parliament,  hi  1661.    This  dcAener,  Iho' 

contrary  tt)  the  libel,  has,  by  the  Imwa  of  sH 
the  Christian  world,  ever  b»en  icoetrcd  and 
admitted.  To  tlie  vd.  Whatever  be  tha  dis> 
tance  uf  place,  this  is  *  projMwiAa  aeteriMe  Tin* 

*  Utis;'  Cennock  was  in  hiaownhovMe  iB  tfatt 
day  of  June  1G79,  when  Crawfardy  Inma, 
and  Ferguson  past  by  the  bridge  ^  GaMoB ; 
crifo,  he  was  not  then  at  Gabton  bidge ;  aei 


cannot  lie  repute  a  amtri^vr  of  the  rebellion, 
so  as  to  be  drawu  under  the  exception  made  in 
the  act  of  indemnity  in  July  1619;  and  uf  this 

*  nudum  consilium  sine  instructioiie,*  nee  Vinn. 
ad  §21.  insiitul.  de  oblij^^at.  ex  delicto. — Sir 
fveorge  liockhart  (i»ho  \\^%  juineil  iiith  the 
king's  advocate  in  tliis  cauM!,)  argued ;  that 
these  rebels  wlio  came  out  of  tialloway,  aller 
the  rebels  were  up,  to  fortify  and  assist  ihe  re- 
bellion, were  as  tniilty  of  contriving  us  the^ 
who  b^jpaii  it  in  Lanerk  shire  -,  fur  it  was  '  m 

*  cuTM!,*  and  had  *  tractnui  futuri  tern  pons  ;* 
and  that  contriving  is  u«it  *  actus  momentaneus,' 
DOT  done  only  *■  in  ictii  oculi  ;*  and  in  constnic- 
tion  of  law  *  manilans  homicidium  vol  aliiui  de- 

*  lictum,  eadem  pu'iia  ti^netur  quft  maiiduiarius.' 

**  And  it  lieing  alk-dgeil  for  lliu  panuel,  that 
this  part  of  the  liliel  \tasiiot  relevant,  that 
Ct'iAiock  spoke  thi-se  or  the  like  wortls,  this 
alternative  being  too  ircniTal,  and  the  king^s 
advocate  ccintending  thut  he  was  not  bound  to 
eondesa*nd  what  the  like  woi-ils  uttrrtd  by 
Cesuock  were  ;  it  was  replictl,  Thai  this  were 
to  make  evrr^'  coiiunou  lellow,  who  in  addnced 
to  lie  a  witness,  or  an  assizer,  to  judge  what 
words  are  synonymous  and  of  an  equi|M>llent 
aignilicatiou,  thou|;h  tliut  Im*  a  theme  which 
has  troubled  the  greatest  crilii'ks.  And  whereas 
the  king's  ail  vacate  eudravoured  to  elide  the 
1201 1 1  act  12th  |«rl.  James  0. ;  aud  that  he 
nei'ds  not  say  thir  partiLS  were  deuonnced,  be- 

cause  Cesmick  had  a  more  certain  knowUMlj,*e  _ 

out  of  their  own  mouth,  of  tluJr  iH'ing  rehchi,  |  crime,  if  the  pan ncl  requires  him  to  do  it,  is  a 
tliau  auy  such  tleuunciotion  cmiuM  tiave  giveu.  |  principle  acquiesced  in  by  the  common  senti- 
li  is  replied.  Where  the  law  has  Axed  on  a  .  m«.nts  of  all  criminal  lawyers.  ButsirGeorga 
ecdemnity,  |irivate  knowledf^e  does  not  supply  I  Luckhart  denied  that  he  was  bound  to  do  it '  u 
it ;  as  we  see  in  the  case  ot  iiitiuiatious  «it  ah-  i  '  crimine  niajestatis  ;*  and  required  '  impossi- 
Mgiiatioiis,  and  many  otherii ;  *  »'t  kl  tantuni  j  *  hilitan  natur«,*  tluit  they  could  be  in  both 
'  bL-inuis  quod  de  jure  bciniuh  ;'  aud  their  say-  |  places  in  one  day,  to  make  a  relevant  aUbi; 
iii^\  that  thcv  came  from  Toi\ corse  jiark  could  and  that  in  Mr.  William  Somerreira  case,  and 
iK't  make  Imii  inKtantly  c^tciiu  them  rebels,  McNeill  of  Bara's,  &c.  The  lords  found  ten 
freeing  tli«-\  might  have  Ihimi  there  hy  restraint,  miles  not  a  sufficient  distance  to  infer  an  alihi. 
or  upon  othtT  ntvcssary  exiusalile  ucciuion,  **Thejustices  having  advised  the  debate,  the? 
or  ntiglit  have  cHiiue  awuy  in  oU'dicuce  to  the  repelled  the  haill  def«nices,  and  found  the  words 
council's  proclnniation,  cuniinuiidiug  these  re-  liMleil  to  ha^e  been  s]>oken  by  Cemock  to  be 
beis  to  lay  down  their  arms  *,  so  that  their  say*  sm  li  treasonable  counsel  as  is  not  meant  to  be 
ill;;  that  they  came  from  that  army  does  no-  {lardoned  or  included  in  his  majesty's  iodem- 
iiJYs  take  ort'  the  act  of  |Kirliamcut  above  cited,  nity  ;  and  particularly  repelled  the  defence  of 
Auil  whereas  his  maJL^t}  's  advocate  ailedgcd,  altU,  us  it  wa<;  qviulified  and  drcumslanliated, 
that  the  defence,  olfcriug  to  prove  that  tl.u  tlieili^tance  between  the  two  places  being  but 
pannel\vas(i/i6i,  is  nut  relevant;  Imo.  liccauu^  |  siuntl ;  and  sustained  the  second  additional 
it  h  ci;utrary  to  th^  libel,  and  may  infer  per-  ;  libel,  about  Cesnock's  harbonring  and  resetting 
jury  a;;aiust  his  ft ituesses.  Sdo,  Ihe  dist:uK<'  '  rebels  ou  his  lands,  as  an  aggiUvaUon  only  f^ 
of  tin:  iwu  places,  viz.  the  bridge  of  Galsto:i  j  the  lii-sL  libel.  This  interhicutor  did  not  pass 
ii;)il  t'rMKJck's  house,  (where  he  is  alledg'«  d  i-»  i  without  some  heat  among  the  justicea.  Thai 
ij;ive  !;jeu  all  that  day)  is  not  so  great  Imi  lie  .  a  bill  was  given  in  for  the  pannal,  dewing, 
iiii;;jii  in  a  short  tinie  have  been  in  cither  of  !  since  his  majesty  was  tiie  best  interpreter  ^ 
tiiLMn,  hciug  but  half  a  niiU*:  It  is  replied,  tli.it  j  his  meaning  in  making  that  indemmty,  that 
in  iiia.iy  cases,  d'^l'enccs  contrary  to  the  lib«  1  |  the  interiucutor  roieht  be  stopped  till  they  con- 


which  consequence  is  so  deeply  nwied  in.  na- 
ture, that  it  IS  *  pncsumptio  jaria  et  ie  jnie  ;* 
and  till  we  reuoimce  both  our  leiiae  an^rmoe, 
no  conviction  can  persuade  us  of  the  CPHiafy  ; 
and  tlii4  demonstration  is  coofirmed  by  n  m 
authority  than  the  testimony  of  en  angelv  wha 
argnes  tlie  disciples  into  the  belief  of  e  re«r^ 
reciiou  by  this  enthymeme,  '  aorrexit  I>aiii- 
*  nus,  est  alibi,  ergo  non  est  hie ;'  and  TCt  bet 
our  8av  iour  was  at  no  great  distance ;  lor  *  ma- 
'  gis  et  minus  non  variant  apeciem*  in  auch 
casen ;  and  it  is  as  infallibly  true,  tfaatCisnuii 
was  not  at  the  bridge  of  Gabton,  if  he  cmn  prsve 
he  was  at  his  own  house  that  individual  hour  ha 
is  alledgeil  to  Imve  been  at  the  bridge,  ai  if  1 
should  prove  that  he  could  not  be  that  day  at 
CialNton,  bccatise  ho  was  at  Rome  or  Paris,  or 
IO(K)  miles  distant  from  it;  and  there  can  be  do 
falUcy  nor  abuse  here,  whereby  rebda  cut 
escape ;  lor  his  majesty's  advocate  condceoend- 
ing  on  the  precise  day,  it  is  positively  oflfered  ta 
he  proven  that,  all  that  day,  he  wan  in  hia  own 
house  ;  and  that  the  pursuer  is  obliged  to  eon- 
flrsceutl  «>n  the  day  of  the  oomraittinff  tha 


tntrary 
arc  siisifiiiietl  and  t'ound  relevant ;  and  it  is  in:- 
]  ossiliic  in  law  that  it  can  lie  otherwise;  for  in 
'  i^an  eusu  pro  leo  est  rcspoud.iidum.'    As  lor 


ight  be  stopped  till  they 
sultctl  the  prince,  coufo  ji  to  the  appointment 
of  1.  D,  and  1.  12.  Cod.  de  legib.    Sut  it  waa 

refufsd. 
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The  witnesses  being  called,  it  was  objected 
against  Ingram,  tmo.   '  PnNliderat  testimo- 

*  niuni,'  bM»u8e  both  major  IVbite  and  the 
lung*s  advocate  bad  examined  liim,  911NI  he  had 
veveuled  to  them  wiiat  Aie  liad  to  say :  and 
tbongb  the  justices  are  inipowercd  to  examine 
before  hand,  yet  even  they  must  have,  by  tht 
king's  letter  (recorded  gnpru^  8th  Jan.  1688), 
a  warrand  from  the  privy  conncil ;  and  others  J 
cannot  do  it  at  aH.  2do,  *  fist  socins  crimints.' 
Stio,  *  £8t  vincuhUus  ct  caroeratiu',*  being  kept 

Srisoner  in  Edinburgh  castle.    Vid.  Stat  2. 
lob.  1,  cap>  54,  *•  de  his  qui  pnihibentur  testi- 

*  monium  dicere.*  4to,  It  is  offered  to  be 
proven,  he  bears  Cesnock  an  enmity  and 
grudge;  and  the  foresaid  statute  makes  it 
enough  to  cast  one  from  witnessing,  that  he 
is  *  Tralcvolus  parti ;'  and  all  lawyers  make 

*  inimicitiie'  a  good  exception ;  even  though 
the  iw'itness  were  '  inarticulo  mortis,  vel  nuper 

*  sumpseratsacratissimameucharistiam.'Thus 
the  famous  criminalist  Farinacius,  tit.  6,  de 
Test  quiest.  53,  lays  it  down  as  bis  positive 
judgment,  and  cites  lawyers  tor  it,  *  quod  etiaro 
<  in  talibus   casibns  non  est  ei   credeodoro, 

*  nam  non  omnia  morions  est  Joannes  Bap- 
'  tista.'  And  Booritius,  in  his  Enchiridion 
Defcnsionura  pro  Capti\is,  says,    '  inimicus 

*  etiamsi  non  sit  capitalis  a  testimonio  repel- 
'  litur,  etiam  in  criminibus  exceptis,  quale 
\est  Icess  tn^estatis;*  and  ilieron.  Gigas  de 
drimine  Icse  raigestat.'  says  the  i^me.  And 
this  Ingram  threatened  he  should  do  Cesnock 
an  ill  turn,  if  it  were  out  of  hell.  5to,  The  said 
Ingram  cannot  be  admitteil,  because  it  is  of- 
fered to  be  proven  he  was  suborned  by  Bugh 
Wallace  chamberlain  to  sir  William  Wallace 
of  Cragie,  and  be  himself  was  endeavouring  to 
bring  over  and  practise  on  Adam  Millar  to 
come  to  Edinburgh,  and  depone  as  he  did ; 
and  gave  this  reason  of  it,  that  they  owed 
C^esnbok  no  fiivour ;  because  if  lie  and  othera 
like  him  had  come  out  and  helped  them  at 
Both wel -bridge,  they  had  not  been  defeated  as 
they  were. 

Aiiswercd  to  the  1st ;    It  was  no  *  proditio 

*  testimonii'  for  them  to  tell  what  they  knew, 
or  to  reveal  the  truth,  unkss  they  had  insti- 
gated the  plea,  and  had  infonned  in  order  to 
an  accusation,  that  they  might  bear  testimony ; 
aud  their  deponing  was  not  voluntary,  but  by 
jpuhlic  authority ;  and  sir  John  Nisoet,  when 
kin^^s  advocate,  was  in  use  previously  to  ex- 
amme  witnesses ;  and  their  former  depositions 
shall  bo  caucelled  and  torn.  And  which  being  | 
accordingly  done  by  the  king's  advocate,  in 
presence  of  the  conrt,  it  contributed  to  Ccs- 
nock's  escaping  at  this  time.     To  the  Sd, 

*  Socius  criminis*  is  no  olyection  in  treason, 
where  any  person  almost  is  a  habile  witness. 
To  the  dd,  *  VinculatUB*  is  when  one  is  in  pri- 
son for  a  crime,  but  not  where  they  are  only  in 
custody,  and  sequestrate,  to  evite  corruption 
from  the  pannel's  influence.     To  the  4th, 

*  Non  rele? at,'  unless  it  were  '  inimicitia  capi- 
'  talis,'  and  diat  the  ground  of  it  were  con- 
tooended  0P|  and  proven  to  be  a  mortal  feid ; 


and  to  the  authors  cited,  he  opponed  a  lawyer 
(whose  authority  in  criminals  yielded  to  nona 
of  them),  vis.  Julius  Clarus,  }  final,  queest.  34, 
who  was  clear  on  the  point;  and  Statuta  Ro- 
berti,  mentioniuj^  *  malevolos  parti,'  must  be 
understood  *  halNliter,  in  termmls  jurb,'  of  a 
mortal  malevolence ;  and  the  words  spoke  were 
only  in  paasran,  and  not  a  permanent  hatred ; 
ana  *  out  of  heir  may  signify,  providinsr  the 
rerenge  be  not  by  unlawful  means ;  anp  In^ 
((ram  was  content  to  purge  himself  of  any  ma- 
lice: and  it  is  more  than  three  years  since  they 
are  alleged  to  have  been  spoke,  and  so  may 
justly  be  presumed  Co  have  been  now  digested 
and  forgot ;  ■  et  dissimulatione  et  reconcihatione 

*  tales  mjuriae  verbalcs  facile  tolluntur.'  To 
the  5th,  Subornation  non  reUvat^  unless  the 
pursuers,  or  some  others  having  intetest  in  the 
cause,  were  the  suborners ;  which  Hugh  Wal- 
lace was  not.  Sdo,  They  must  say  the  subor- 
nation took  effect;  for  attempting  to  do  it, 
though  it  may  give  ground  to  punish  the  at- 
tempter,  yet '  non  relevaf  to  cast  the  witness, 
especially  where  i^  is  only  an  attempt  to  bribe 
another  witness  in  the  cause,  but  not  this  now 
adduced.  Yet  Mascardus,  vtice  Subomatiu 
conclus.  13-17,  makes  eveu  that  a  ^i-eat  pre" 
sumption. — And,  at  that  rate,  pannets,  of  pur* 
pose  to  set  aside  witnesses,  ma\  cause  oifer 
thqn  money  by  their  friends :  ana  that  cndea- 
voui-s  used  fo  search  and  find  out  witnesses 
n«;ainst  rebels,  and  to  draw  ont  of  tliem  what 
they  can  say,  (they  being  in  the  west  country 
most  averse  in  discovering  tliese  things)  must 
not  be  called  corruution,  seeing  without  such 
prudent  methods  tney  shall  never  lind  wit- 
nesses. ,  3tio,  Subornation  in  general  *  non 

*  relevat,'  unless  the  quantity  of  money  or  other 
good  deed  be  condescended  00,  that  it  may  ap- 
pear to  exceed  the  witntss's  ezitences,  or  his 
damage,  *  ejc  operis  amissis,'  by  his  atten«lan^, 
both  which  may  be  lawfully  remunerate  to  wit- 
nesses without  incurring  the  nota  of  bribery. 

«  Replied  for  the  pannel,  That  the  fin>t  three 
objections  arc  coi\)oined, '  ut  quae  non  prosunt 
'  singula  multa  juvent'  As  to  the  -ith,  A 
morUd  hatred  may  arise  from  a  very  slender 
ground,  and  a  punctilio  ef  honour ;  and  we  see 
daily  for  a  cun  or  a  lie  combats  foo^t,  aud 
slaughter  committed ;  and  though  thir  resent- 
ments do  not  often  posneas  mean  people'a 
breasts,  yet  sometimes  they  do;  and  *  inform 
mative'  we  condescend  (though  not  bound  te 
do  it)  upon  the  cause  of  Jiigraro's  malice 
against  Cesnock,  bucause  Ingram  having  heal 
one  Wilson,  nho  died  of  it  within  eight  weeks, 
Cesnock  by  a  letter  delated  him  to  the  slierif 
of  Ayr,  w'^hereupon  Ingram  Yowed  him  this 
mischief;  and  the  length  of  time  docs  not  so- 
iiite  nor  induce  oblivion  in  revengeful  men. 
To  the  5th,  <  Non  refert*  who  corrupts ;  and 
it  is  relevant,  that  any  from  Cesnoclc  offered 
to  delNiuch  them.  S(lo,  The  very  attempting 
to  corrupt  a  judge  or  a  witness  is  unlawful,  and 
leaves  a  suspicion  of  impression.  3tio,  It  were 
impossible  ever  .to  cast  a  witness  on  suboma- 
tioD,  a  the  precise  sum  bebored  to  be  conde- 
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•rrmlnl  on,  for  that  only  ariNes  from  the  pro- 
bation ;  and  the  offlrint;  ot'  a  «]ollar  tu  a  |ioor 
mail  is  as  li'mptini;'  and  ^rttkt  a  hrihc  as  100 
dnllarrt  to  a  rich  man;  and  it'  Inirrani  ^)t 
nionrvi  h«*  uwini  tell  some  other  cause  n  herc- 
I'urc  he  fifot  it. 

"  The  Criminal  Lord<,  afu'r  a  loni;  debate 
ainoiinr  (bi-Misrlvf s,  did  re|>el  the  three  first  ub' 
jei'timis  niudon^itinst  lngian>;  and  iH'ure  an- 
Ktiv-r  to  tlie  two  last,  viz.  the  enmity,  and  su- 
boruatiim,  (ilie  tnst  act  hel'ure  unswer,  I  think, 
that  waK  math'  in  onr  Oiininul  Couri,  where 
aUvays  tin-  leK-vaucy  must  be  discussed,)  de- 
elarcd,  that  they  ivuuld  hear  uur  witnesses  for 
the  (liinnel,  to  prove  these  two  last  objections, 
if  thef  fi|Kike  probable  antl  consistent  thinq^, 
or  ifliiey  \venM)nt  se<hiei>d  to  help  Cesnock  at 
this  deail-hf't,  ^as  the\  jt'«iUiiiyoil,)  :md  only  to 
dispanii;!'  the  kin^*s  evidences  : — And  th^u^'h 
■t  first  they  a"ivcd  to  examine  them  on  oath, 
vet  thev  wnulu  now  only  hear  their  iliclaia- 
lions,  not  uprm  oatli  ;  and,  aDxit  all  pains 
Here  taken  to  expiscate  cinMini^tancedi,  to  cause 
them  vary  and  titubate,  yet  lU  rric?;  and  (*ondy 
<leelared  positively,  the\'henrd  In^Tnin  threaten 
f'esiioek  an  iil  turn,  iV  it  \wiv  out  of  hell: 
l)Ut  heiu)^  examined  »ryi«r(i/i/./,  i:i  rei^ard  they 
discorded  in  some  circumstances  timt  were  not 
material  to  the  die  turn  tfttist  t!ic  main  part  of 
the  testimony,  as  the  hour  of  the  day,  and  place 
cif  tlie  house  where  they  hcanl  it,"  iScc.  The 
Justice-j^cral  rejected  them  ;  though  Mas- 
canl.  conelus.  1 180  voce  iMuralitas,  j^ves  an 
easy  rule  for  recoDcibn*;  such  seeming  discre- 
pimces  inter  UxUs,  TIii'ii  the  witnesses,  about 
the  suljornation,  were  adduced,  who  proved 
n^inst  Hugh  Wallace,  Cra<;ie's  chamberlain, 
his  drinking  with  them  till  they  were  drunk,  • 
vritli  other  sneaking'  yraoticcK,  bill  nothiiji^  of. 
brilH'ry  directly ;  b*»canse  the  justices  would 
neither  s^raiit  a  safe  eoadui't  to  hrint;'  in  a  fue'i- 
tive  rebel,  viz.  one  Adam  Miller,  to  Iv.  a  wit- 
ness for  the  ]>aDiiel,  the  Court  never  ha\ing  j 
allowiil  that  practice  ;  nor  permit  wimesses  to  | 
bo  examined  anent  tamperin<;  with  the  said 
Adau),  he  bein^noneof  the  witnesses  adduced  ; 
for  the  king* :  and  it  bciiii;  coinidaiiietK  that  the 
Innards  drunk  with  thetwu  wiinf.*ssesle<l  aifainst 
Cesnock  ;  and  thoug:h  sonn limes  in  rino  vc- 
tittis,  yet  men  are  wry  unfit  to  depone  when 
drunk;  it  was  denied^  that  aity  s'.ich  thiii<T  I 
was  allowed  ;  and  prohibit  to  b\-  done  tor  the  j 
futuiv.  And  the  witnesses  were  onlaineil  to 
be  kept  separate,  that  they  might  not  coin|»are 
uotes  totrv-tJKT,  ncr  know  what  another  said. 
I  remember  3Iasuerius  re<piircK, '  iit  testers  de- 
*jM)nant  jejuni.'  [fowe^cr,  alter  all  this  pre- 
vious trial  taken  upon  tlie  two  oljeiiions  a;fainst 
Ingram  and  Crawlind,  of  malice  and  corrup- 
tion, the  jus; ices  found  no  sutiicient  matter  to 
repel  them ;  and  therefore  ordained  them  to 
be  received.— Cesnock 's  advocates  protested 
for  a  repnibator  of  their  testimonies,  which  is 
not  usual  in  criminals. 

"This  was  now  about  11  o^elock  at  night, 
and  when  the  king's  advocate  and  that  party 
iliou^rbt  all  was  i^xea  and  sure,  the  DivmeProri- 


dence,  which  overrules  all  from  abore,  snttclMil 
the  prey  out  of  tluir  ti'eth  at  this  time :  for  the 
witni>sKes,  who  were  so  well  prepared,  and  bad 
so  oft  rencwptl  their  lesson,  and  f^oi  it  ineid* 
cated,  (haling  twice  depon«'d  on  the  individual 
siiecific  expresi^ions  that  CeHioi*k  iwed  totbem, 
to  eiieoiiml^e  thciu  to  t;^  back  to  the  rebel 
army,)  when  it  came  to  the  |Hish^  by  a  mira* 
culous  consternation,  both  higrain  and  Craw-> 
furd,  di<l  not  remember  that  Cesnock  had  any 
such  expressions  to  tbcin,  as  were  libelled; 
either  reprovint;  them  for  leaving  the  West - 
land  army,  or  bidding  them  return,  and  that 
ere  long-  thev  should  not  want  help  aor  beads, 
\c.  L'lMin  this  the  mobile  in  the  Coim  gave  a 
great  shout ;  at  which  the  king^s  advoctte  and 
justice -general  stormed,  and  said  these  were 
vcr}'  dishiyal  and  Uhiecent  acclamationii  *  the 
like  whrfenf  had  never  been  seen  in  Sooftluid, 
but  V.  as  Shaitshur\  's  way  in  England  in  ctr^ 
ryintfon  his  buMUc^s  with  the  ignoramus  junei, 
and  to  dash,  terrify,  and  confound  the  kiu^'t 
evidences  and  witnesses.  The  king'a  advo- 
cate ]ireMsing  Ingram  twice  or  thrice  to  cfive 
catcfi^irie  answers  to  the  expressions,  Alex- 
ander Nisbet  of  Craigintinny ,  sir  Paliic  Max- 
well of  Sprinkell,  !!y)merveil  oC  Drum,  and 
others  of  the  nssi/e,  compfainca  why  such 
pains  shoubt  he  taken  to  wrin«jr  and  elictte  a 
testimony,  when  he  had  so  otteo  alreaiiy  told 
that  he  (htl  not  remember  the  expressmns ;  and 
they  being  rcpioved  for  meddfing'  too  much, 
boldly'  replicil,  that  the  probation  concerned 
them  and  their  consciences,  to  see  it  was  lair 
and  eipial.  Cesnock  himst^lf  objected  against 
Daniel  Crawfurd,  that  his  name  %vas  not  given 
tiiin  up  in  the  list  of  the  witiusses,  conform  to 
the  last  article  of  the  act  of  parliament  regu- 
lating the  JuHtico  Court  in  1()72,  but  one 
Daniel  ('armieliell.  Yet  he  was  receiveil ; 
because  the  kiiig^s  ailvocate  had  tlireatened  in 
the  betfinnins^r  to  continue  the  diet  against 
Cesnock  for  two  weeks,  if  he  did  not  pass 
from  that  objection,  which  had  only  happened 
through  mistake  ;  in  which  case,  all  Cesnork's 
witnesses,  for  proving  his  exculpation,  would 
have  gone  home,  he  having  detained  them  so 
long  in  the  town  from  their  labouring  and 
sowing,  with  a  crrcat  deal  of  difficulty  and  ex- 
|>encr ;  ami  therefore  ( 'esnock's  law\  eia  passed 
from  it.  But  he  alle«lged,  that  tlieir  renun- 
ciation of  it  couhl  not  preiuilge  him  ;  yet  ho 
could  not  reclaim,  for  they  bad  his  warrant  for 
it.  1'lie  king^s  advocate  alledged  against  Fe« 
veral  of  Cesnocrk^s  witnesses,  that  tbey  could 
not  be  receiveil  ;  because  either  they  were  not 
given  him  in  list  debiio  tempore^  or  were  Ces- 
nork^s  U'nants,  or  were  not  right  dehigned,  &cc. 
— When  his  own  wiUie&ses  failed,  he  fell  into  a 
great  impatience,  alleilging  that  this  would 
encourage  all  rebellitm  hereaher ;  tor  the  king 
and  the  country  should  never  get  witnesses  to 

Iirove  treason  in  the  West ;  berause  the  West- 
and  people  tliought  it  no  sin  upon  oath  to 
conceal  tlie  discovery  of  treason.— *•  Although 
in  law,  his  two  witnesses  could  not  be  eitei^ 
taken  on  perjury,  because  dieir  foimer  depo- 
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ntknw  were  eaneelM ;  ami  it  wm  dedtred, 
lo  put  diem  in  finledom,  tbet  wbaterer  tbey 
Mid  DOW,  tbe  flnt  riiould  nerer  m«et  tbem,  yet 
in^bro /w^  and  before  God,  tbey  are  gaihy  of 
groee  pmiiry,  and  deserve  lo  be  declared  mla- 
oions  ;  ror  one  of  their  two  oonlradictory  de- 
fosiftioBi  iiT  certainly  false.— *-CetDOck  said 
tbree  things  co-operated  to  thestagin§f  him ; 
1.  Hb  siinaaie  of  iCaropbeU«  lor  his  chief 
^rgyle'a  sdbs.  9.  His  j^erBiiamon,  as  being 
repate  a  strict  Presbyterian.  9.  hb  estate: 
hut,  in  thbbst,  it  was  alledged  they  wore  mb- 
taken,  not  knowing  he  was  denoded  of  the  fee 
of  all  (sare  SOOO  merks^  in  favours  of  hb  eldest 
son,  by  hb  contract  of  mania^  and  which 
was  conftnned  long  before  emitting  the  trea^ 
sonable  words.  It  was  observed  both  tbe 
ftctions  concurred  against  him. 

«*The  assise  havmg  inclosed  near  one 
o'clock  in  the  morning,  tbev  in  a  short  time 
cleansed  him,  and  brought  nim  oat  not  guilty, 
there  being  no  probation  against  him.  let  he 
was  remanded  to  prison,  because  the  I>ttke  of 
York  had  a  very  bad  opinion  of  him,  and  sus- 
pected he  was  upon  the  late  English  fanatic 
plot  which  broke  out  in  June  1683  ;  on  tbe 
jealousy  whereof,  be  bad  been  apprehended, 
and  imprisoned  at  London,  and  he,  the  lord 
Melvil,  sir  Jobu  Cochrane,  &c.  were  branded 
as  being  come  thc5n  to  London  to  ioin  with 
the  English  rebeb ;  but  as  tbey  could  make 
nothing  of  thb  out  upon  Gesnock,  so  it  was 
not  80  much  as  touched  or  insert  in  hb  erimi- 
nal  hhel,  as  an  ai^gravation  or  presumption  to 
inforoea  credibility  of  his  guilt  in  uttering 
these  expressions ;  and  really'  they  wlio  knew 
bow  cautious  and  prudent  a  man  he  was,  were 
satisfied  with  the  event ;  fer  they  could  nev^ 
obtain  firom  themselves  a  belief,  that  so  foolish 
and  insignificant  a  thing  could  escaue  him,  as 
to  give  snch  treasonable  counsel  to  tnree  mean 
ielk>ws  accidentally  on  tbe  high  way ;  whereas 
(if  he  bad  been  inclined)  he  could  bav,e  done 
that  party  more  effectual  service  another  way. 
-^— But  they  having  strong  suspicions  of  hb 
ffUih,  and  hoping  to  reach  nim  on  some  other 
Bead,  did  still  detain  him  prisoner. 

**  Thb  trial  lasted  lon^r  than  Argyle's, 
Blackwood's,  Mr.  James  Alitcbel's,  ur  any 
aince  the  king's  Restoration ;  for  it  took  up  a 
day  and  three  full  aflemoons.  It  was  not  so 
much  as  proven  that  the  persons  with  whom 
he  was  alledged  to  have  spoke,  at  Galston 
bridjB;[e,  were  or  had  been  in  tne  rebdlion  ;  and 
the  king's  advocate  adduced  no  probation  anent 
the  harbouring  contained  in  the  second  addi- 
tional libel ;  and  he  passed  from  the  third  in- 
dictment, of  hb  dissuading  hb  tenants  in  Bal- 
firay  from  taking  the  botra;  and  hb  being  at 
flie  burial  of  one  captain  Campbell  a  rebel,  who 
was  drowned  in  the  water  of  Irvine.  They 
were  so  eiuraged,  that  they  brought  the  two 
witnesses  who  had  failed  them,  out  of  the 
castle,  and  put  them  in  irons  in  the  Tdbooth  of 
Edinburgh ;  and  alledged  CesnodL's  friends 
had  cormpted  them  to  go  back  firom  what 
tbey  btd  m  tkniy  deponed  fbnMiljr.    The 


kin^r  advocate  threatened  he  would  pursue 
Craigintinny  and  some  of  the  assizers,  as 
gnihy  of  a  riot  in  cairyinj^  tbemsdves  tomnl- 
tuoufuy  at  the  trial,  by  disturbing  tbe  Court, 
and  duhing  and  confoundmg^  the  king's  evi* 
dences ;  but  they  deny  any  thing  wherein  they 
exceeded  their  duty.  Thb  iisappmntment 
drove  them  to  great  extremities,  for  it  waa 
reported,  that  Perth  and  the  Treasurar-dennla 
hb  brother  had  assured  the  king,  and  ducoess 
ef  Portsmouth,  that.tbey  had  sufficient  grounds 
whereon  to  forfeit  Ceniock,  and  that  one  of 
her  sons  by  the  king  was  to  get  the  gill  of  hb 
forefeitiire ;  and  they  did  not  Uiink  that  he  was 
denuded  of  so  mucn  in  favours  of  hb  son. 
Others  said,  the  carl  of  DnmbartoD  was  to  get 
a  part  of  hb  fbrfhiture. 

«'  On  the  S4l  April  1684,  they  brought  dowK 
tbe  two  witnesses,  Crawford  and  Ingram,  to 
a  privy  council  held  in  the  Abbay,  a^d  there 
they  abode  positively  at  what  they  first  deponeil 
of  his  guilt ;  and  being  asked  wliy  they  resiled 
at  the  barr,  answered,  that  they  were  dashed, 
confounded  and  nqiped,  every  one  murmuring 
in  their  ear,  **  what,  will  you  by  vocur  swear- 
ing take  the  honest  old  man's  lite  r '  Thb  de« 
deration  was  given  after  they  were  kept  ftva 
days  in  the  irons.  Then  the  council  gave  order 
to  raise  a  libel  against  Alexander  Nbbet  of 
Craigintinny,  sir  I^tric  Maxwell  of  Sprinkelly 
am)  Homervdl  of  Drum,  tbree  of  the  assizerst 
for  their  misbehaviour ;  and  named  a  committee 
to  revise  the  debate  made  by  Cesnock's  lawyers, 
and  to  excerpt  if  there  were  any  treasonable^ 
indecent  or  dangerous  expressions  in  it ;  and 
tbe  jostice-genml  caused  raze  out  the  btter 
part  of  the  interlocntor  sustaining  the  sedond 
additional  libel  anent  hb  resetting  rebels^  as  an  , 
aggravation  ;  and  did  insert  a  declaration  of 
the  kind's  advocate's  just  before  the  interlo* 
cutor,  that  he  passed>  from  the  seoond'and  third 
additional  indictments,  only  ^  pro  loco  et  tern* 
^pore.'  This  alteration  was  said  to  be  mads 
contrary  to  what  iiras  truly  done  ;  that  tfaegfc 
miglityetraise  a  new  indiotroent  against  Ce^ 
nook  for  these  things,  as  if  b  YuSa  not  beea 
tried  already  ;  .to  tbe  eflect,  fa^  thb  or  «>me 
other  means,  they  may  get  him  yet  forfJ^tcd, 
if  possible. 

"  It  was  expected  that  sir  George  Lockhart, 
and  the  king's  advocate  should  have  debated 
this  point,  mat  the  pannd's  running  to  the 
act  of  indemnity  was  an  admowled^ng  of  the 
crime,  like  the  using  a  private  remission  ;  but 
it  would  seem  they  did  not  think  thb  arg^u- 
ment  tenable  in  law,  and  so  did  not  urge  it ; 
and  the  king's  advocate's  own  opinion  b  con- 
trary, both  in  hb  Criminab  and  in  his  Insti- 
tutions." 

"  June  4, 1684.  At  Privy  Council,  Sir  Patrick 
Maxwell  of  j^nrinkell,  Alexander  Nisbet  of 
Craigintinny,  and  Hugh  Somervell  of  Drum, 
are  pursued  by  hb  majesty's  advocate  fore 
riot,  m  distorbmg  and  interrupting  the  court  in 
Cesnock's  trial,  and  for  confounding  and  dash- 
ing the  witBsawiio  their  depomng,  and  makmg 
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m  aoist  ud  Gonfnwm  in  the  court,  OMtraiT  lo 
Uu:  Jionour  mnd  granly  tbere^f.  A\Mred  ftt 
them,  that  ttmxert  Kre  judges  lo  the  pn3i«tioB ; 


Ibav  maj  uk  qnestioiw  at  the  wttaenn,  ot 
kraa,  (m  daarra^  dubiooi  poinii  ;  and  all 
Ibe^did  traa,  ibemtneMn  Winff  twice  or 
thnm  upon  oatb  dedaicd  that  Ihey  had  no 


Ihren-^ver  actiTr,  for  amor  of  CcnMck'i  wit- 
n«Hn  dcpODCd  that  he  had  intok  with  ibtn, 
•iM  ffi^ta  MM  of  them  a  Iiril«  mimey,  Ml 
pwmped  what  tbev  couid  M7  asuiiat  rrmnrlr 
and  '((iiafH  prohabilit  coaa-   -  — 

I  'lumnia.'    ""  -  ■-   '   ' 


■'  Augttrt  jS,  1685.  Canipbel  of  Cenaodi, 
elder  anit  yonliger,  are  libeiate  out  of  priaoo,  OB 
a  ramioioabj' oiimajevty  for  tbeirlWea  onljv 
but  nothing  rewned  10  them  or  Iheit  ercditan 
of  Ibeir  fonuuei ;    ooly  they  hi 


id  QiMenAnrr 
mneemU  tl- 


HOnly  oppoaed  and  dcBawncd  a  liule, 
beinffdaaUedj  andia  thai  eaae  the  Juatice  Oe- 
nenJ  might  tctj  lawfully  inlemgale  them 
fiiither,  what  they  knew  more  ;  and  that  iheK 
Weat-lanil  witnevn  are  loth  t«  tell  the  tnilh 
■ffainat  rebela,  till  they  be  pieMed  to  it ;  and 
tM  aanzera  exceeded  their  duty  in  offennjf 
to  Klapthiii  cspiacaliaa,aiMl  aUnnptinfftDteacn 
the  jiutica  their  duty  ;  aodtbeygaieocca^km 
In  an  irrpf^lar  and  tnmultnary  noiae  that  waa 
niMd  in  ihecooTt.  The  council  repelled  the 
defencea  ;  nnd  admilteil  the  libel  (o  probation  ; 
and  th«  cciminaJ  lords  were  led  to  be  witneuc* 
•fit;  at  nbich  tliey  were  t  cry  ill  pleased. 
All  llua  irai  dnne  t't  [lalliale  the  atTront  they 
bad     Milimd    by    the    wjIneMea    miicarTy- 

wed,  it  would  tnake  their  <^ca  very  trouble. 
•Mne,  and  very  few  would  aerre  in  that  capa- 
rity." 

April  1 
urWilliimWaUKaol        „ 

Campbell,  Cetnock'a  ion,  and  Mr.  Hugh  Ar-  '  fences,  tbatbewaa  a^'U,  that  oich  aa  be  lad 
diibald  Agent,  for  calumny  and  defamation  of  conversed  with  who  were  at  Bothwell,  kd 
him,  in  alTedging  he  had  tampered  to    corrupt    taken  thebond,  ihatluicaaewaa  '  raaf 


the 

lowBDce  ont  of  their  ettate." 

"  October  4,  1685.  There  anind  two  kita> 
froin  the  King  to  hi*  privy  council,  the  Ortt 
aaent  tfw  I  wo  Cenracks,  ordaining  them  (tboti|k 
libarau)  to  be  r«iinpri«>ned  in  the  Baaa,liotwiA- 
■tauding  the  remiuion  given  them,  whidi  wm 
only  fin- Iheir'liliB:  bocauae  air  John  Cuckran 
had  dqioned  on  tbeir  deep  guilt,  tboiq^  tkcj 
with  great  confidence  atwaya  denied  it 
Quarilur,  How  far  the  reBiamu  abould  pralect 

thcrafrum  peqietual  impri *  ''^'-  '   ' 

DO  new  crime.     I'bes  were  u 
ihcr  letter  from  hii  Abjecty  ii 


"  A(^l  ir,  1084-  Hugh  Wallace,  ■ 
"" f  Cragie,  purauee  Hugh  ' 


f  the  Articles,  tanattiog  of   hia  ^ 


|iidi<«ta,'  and  a 


ofthort 


witnesie)!  against  CciaocL. 
The  defence  by  way  of  reconvcnlion  wai,  lat,     hia  loyalty,  hut  the   ibort  h 
ThalthecoDdeBcendingoD  bimio  thecriminal    notbear  wliatnoidune  about  it.      W< 
flonrtastbepractJcer  of  the  witaemea  was  oe-  '  lind   him  afterwards  forfeited."     3  Wi 
eBnry,beiiigfaroed thcretobylheJusticeGe-  I  U9. 
■lent,  who  npdled  the  nlgcctiDos  of  suboma-  I 

tinn  othtarwise  proponed   in  general.       Sdly,        I  have  not  been  able  to  discover  an* 
They  had  pnhible  grounds  to  think  he  had    tiTthis  proceeding  bcfne  tbe  Ijonb  9f  Al 
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SI9.  Proceedings  against  James  Earl  of  Loudoun,  GfoaoE  Lord 
MfcLviLLE,  Sir  John  Cochrane,  of  Ochiltree,  and  John 
CocHUANE,  his  Son,  for  Treason:  36  Charles  U.  a.  d.  168.4. 
[Now  first  printed  from  the  Books  of  Privy  Council  and  Bfc- 
cords  of  Justiciary  at  Edinburgh.] 


Cfaancellor. 

St  Aodrcwf . 

Glasgow. 

Thetsorer  PriQci|Mil. 

PrhrySeall. 

Dowglas. 

Montrose. 

Errall. 

MarisslmH. 

Mar. 

Olencairn. 

LiolithgoMT. 

Perth. 

Dumfrftst, 

SoDthesqttc. 

Ftninuir. 


Apud  Edinburgum,  primoilicAprilis,  1684. 

Sederuntj 

Belcarrips. 

Duodonald. 

Kintore. 

LeyiDgstoun. 

Bnhop  of  Edinburgh.  ^ 

Kinnaird. 

General  Daly  ell. 

President  of  Session. 

Theasurer  Depiit. 

Register. 

Adf^ocat. 

Justice  Clerk.  * 

Castlebill. 

Gosfbord. 

Sir  George  Monro. 

Ctayerhouse. 

1  HE  Lords  of  bis  Mi^esties  privie  coundll 
having  oonsidcrtd  a  Petition,  presented  b?  the 
earle^'LoudouOy  representing,  that  he  being 
cited  to  appear  before  the  lords  commis- 
sioners of  justiciary,  the  eight  of  Apryle  in- 
stant, to  answer  for  sererallalleadged  crymea 
contained  in  the  dittay.  But  being  furth  of 
the  kingdoroe,  the  tyme  of  the  citatione,  and 
yet  is,  anil  in  a  very  sicklv  and  distrest  condi- 
tione,  and  altogether  unable  to  tra:?ell  as  is  in- 
structed by  certificats,  produced  upon  soull 
and  conscience,  he  cannot  appear  at  the  dyet 
to  Tindicat  his  innocenoy.  And  therfore, 
humblie  supplicating,  that  the  dyet  might  be 
deserted  or  continued  to  some  competent  tyme, 
that  he  may  be  in  a  condition  to  appear.  The 
saids  Lords  doe  referr  it  to  tlie  lords  commis- 
sioners of  justiciar}',  to  grant  the  supplicant 

*  The  Justice-Clerk,  as^  the  style  of  his 
office  indicates,  was  not  orl^nally  one  of  the 
judges,  but  only  clerk  of  the  justice-court:  Um 
earliest  seileruot  of  Justiciary,  in  which  the 
name  of  Justice-Cleric,  as  one  of  the  judges 
•f  the  court,  is  inserted,  is  that  of  December  1st 
1663;  and  the  insertion  of  his  name  upon  that 
occasion  seems  to  have  taken  place  in  obedience 
to  an  order  of  tlie  privy  council  relative  to  the 
case  of  one  George  Graham.  «  It  may,  how- 
ever, be  conjectured  (says  Mr.  Hume,)  that 
this  attempt  thus  indhrectly  to  call  the  clerk  of 
court  from  the  table  lo  tne  bench,  had  met 
with  some  resistance,  or  at  least,  was  not  re-' 
^ved  without  displeasure.  For  in  the  sede* 
runt  of  the  lOih  of  December  1663,  there  is 
produced  a  second  act  of  council,  dated  the 
Bit  oi  that  montl^  widcby  after  dioaoting  tho 


such  a  competent  tyma  for  his  appearance,  at 
they  shall  think  fitt. 

Aputl  Edinbui^m,  octayo  die  Aprilis,  1684« 

SederurUf 

Kintour. 

LivingBtoum. 

Kibnaird. 


Chancellor. 

Glasgow. 

Theasurer  Principal. 

EFamillon. 

Dowrls*'. 

Ml     itire. 

Err^i. 

Marisshall. 

Linlithgow. 

Perth. 

Panmoir. 

Tweeddala. 

Belcarres. 


General  Dalyell. 

President  of  Seasiow. 

Theasurer  Depot. 

Register. 

Advocat. 

Justice  Clerk. 

Castlebill. 

Gosfoord. 

Sir  George  Monra» 

Claverhoose. 


The  Lords  of  his  Majesties  pritie  comicillt 
hareing  considered  ane  Addresse  made  by  James 
carle  of  Loudoun,  supplicating.  That  as  tho 
councill  upon  a  former  petitione,  had  for  tho 
reasons  therein  contained,  recommended  to  tho 
lords  commissioners  of  justiciary  to  continoo 
the  dyet  in  the  criminall  process  against  the  pe- 
titioner, so  ordor  might.be  granted  for  stopping 
any  denunciation  against  him  for  not  getting 
cautione,  for  appearance  for  some  competent 
tyme,  that  he  may  be  in  a  condition  to  proride 
a  cautioner,  have  thought  fitt.harby  of  new 
again  to  recommend  to  the  saids  lords  com- 
missioners of  justiciary,  to  give  order  for  stop- 
ping any  denunciation  against  the  supplicant, 
lor  not  getting  of  cautione  for  appearance  for 
some  competent  time,  that  he  may  be  in  a 
conditione  to  provide  a  cautioner,  he  being  now 
sick  and  furth  of  the  kingdome,  as  was  veriOed 

justice  and  his  assesBora  to  do  in  the  case  ofilio 
said  Georare  Graham  according  to  law,  pro- 
ceeds as  follows ;  **  And  fardir  declaires.  That 
the  Lord  Justice- Clerk  is  ane  of  the  Judges  ot* 
tlie  Justice  Court,  acid  h|^  powar  to  sitt  and  Toatt 
therein,  and  that  the  said  assessors  have,  lylco 
as  the  council  give  powar,  authority,  and  com* 
missione  to  them  to  meet,  sitt,  voatt,  and  de- 
termine witli  the  said  Justice  Clerk  and  Justice 
Depute  in* the  said  mattir."  In  this  oblique 
and  irregular  manner,  did  the  justice  derk  en« 
larce,  or  transform  the  charter  of  his  office; 
and  obtain  a  seat  and  presidency  in  the  court ; 
which  ware  afterwards  confirmed  to  him,  upoa 
the  new  establishment  of  the  present  judica- 
ture in  1671."  See  the  History  of  the  Court 
of  the  JoBtiotar  in  tho  first  Volume  of  Mr« 
Hume's  Commentarieti  Chap.  1. 
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met  oTIiio  iccaiiil  iiarliameut,*  and  be  tlie  niutli 
art  luellli  parliauiciit,  kin|f  Junrslheaecand, 
anil  ant  huaJrctli  ami  fbnrty  fuurt  act  twcWi 
parliuiitmt  kiu<{  Jbiugs  the  tiit.f     It  ■■  statute 


baveing  c<M«ii]creil  a  Fetiiionc  {irunentrd  by 
tieorgi'lord  BleUiltr,  repretcutiri^,  lint  he  be- 
W  citinl    ta  apiK'sr    More   ilii^    lonls  l-ooi- 
mmiantn^  of  juiiticiary,   this  jirvseat    day  to 
aniwear  fur  si^ieroll  alli-adgml  cr^vmes,  but  be- 
in^  furtb  of  ihi:  kiiitptome,  llie  lyme  of  ibe 
eitatioiic,  and  vet  ia,  and  in  a  vury  aickty  con- 
dilione,  and  wogeiheT  un^e  to  traToll  tvith- 
ont  maniteit  haaard  uf  bis  lite,  aa  iiiDStnicled  | 
by  ceitifii'ats  uutkr  the  baiidt  of  phititians  ' 
from    Rotterdam,   produced  upon    suull    aad 
coiHcueace,  he  cannot  compaar  at  this  dTMIu 
TindicatebisiDnoccncy.     And  ilicrclbre,  bum-  ' 
blie  iupplicatiog,  that  tlie  ilyi^l  niijrbt  be  dc-  | 
aartLiI  ur  conlioucd  to  aoine  competent  lyme,  ' 
tliatlic  innv  be  in  a  coudilioii   to  ap|>uar,  atiJ 
that  wananu  might  U;  giveu  for  Koppiiig  aov 
denunciatiune  a^iiut  hioi,  for  not  getting  of 
caution  for  appeaiaiira  fur  bucb  a  tynie  ai  be 
may  bu  in  a  L-undilioue  to  provide  a  cautiuoer. 
The  nidi  lunli  doe  rei'iinimrud  to  the   lurdi 
GoramissioncTB  of  juxlici.'kry,   to    continue  the 
uiddjct  tor  some  raiiipi-tcni  tynie,  thotttie 
petitioner  luoy  be  in  a  cunililioiic  tu  apptar, 


tor  appearaiKe  tu  ■ume  dtet,  ihtt  he  may  be 
in  a  coudilioii  toprovidea  caiitioner. 

CuiM  JcsTlcuniT,  !^  D.  N.  Rfsis  tenia  In 
pnetorio  Bui-gi  dc  Kilbbiirph,  nctavodie 
menaii  Apritis,  nnou  milkiiino  sncra- 
tnimn  oetuagttiiniii  i]uarti>,  per  iiuliiltrm 
et  potentem  I'ninitem,  Jarobum  Comi- 
tem  Je  Perth,  JuiitiL-iarium  Generalcni,  et 
bunoTabtlcs  TirosUominos  Jscobum  Fou)!^ 
de  Cotlingloiine,  JuKticiariie  Clericuin, 
Jnhanncm  Lockart  tie  Castlehill,  Davi- 
dcm  Iteltbur  de  Fnrret,  Kogerum  Hog 
de  Harcani,  Alexaiidrum  Seton  de  Hi- 


Curia  legitime  aifinuata. 

The  laid  day  anent  oitr  SoTCieigne  Lord'* 
Crimioall  Letter*  of  IVeuaon,  raised,  uied  and 
execute  at  the  indancc  of  sir  Oeor^  M'Ken- 
ZW  of  Rmwhangb,  hit  taejanlieE  Adrocat,  for 
hi*  higbues  intreal  anioat  James  earle  of  Luu- 
douit,  George  lord  BlelTille,  sir  John  Cocbran, 
of  Odiillree,  and  John  Cochran,  of  Watsiyde, 
bifl  tone,  tnakcn  mention,  that  wher  notwith- 
•laniling  be  (he  third  act  of  the  fir«t  parliament 
of  king  James  the  fint,  and  ihret^  scveotli 


•  This  air  Patrick  Lyon  of  Car»,  lord 
flulet(uiite  S4  lohiaCatalcigucefthcLordKof 
ScwiDU  410.  176T,]  sayi  "  had  been  a  pntfesHr 
of  philocuphy  in  theOld  College  ofSLAnitrew'ii 
and  atterwards  ad mttal- depute.  He  drsu'  np 
tbcUccisioDsof  (lie  conrt  of  Mnknafnun  No- 
rvaba  liiU'i  July  to  1607." 


'Many  of  the  antientScoli  acta  of  patKa- 
ment  are  very  conci«e.  Of  this  Sd  act  of  the 
lit  parliament  of  king  Jamca  IM,  tlie  title  and 
enactment  are  a*  Ibllowi : 

'  Tliat    na    man  rebel]  agaiiut  the  Idnpi 

'  Item,  It  i*  *tatDto  and  ordained,  tbat  m 
'  niim   openbe  or  notourlie  reltell  againnt  thft 

*  kia^ii  perwn,  under  the  paine  of  fure&nltiBy 
'  of  jite,  land*  and  glides.' 

In  like  manner tbe  title  and  enactmnt  oThb 
3Tili  art  (tho  I3ib  act  of  bis  iin.'oail  paiUameat) 

is  tH  foJluM't; 

<  llerecptcTM  of  Itelwllrt  nuld  be  forcTuihad. 

■  Item,  It  ii  decreeltil  and  Matute,  thai  aa 

'  man  witl'ullie  anil  rei'ei|il,  mainlciBe,  or  (to 

*  fator  to  open  and  manilent  rebetlarea  agaiiMt 
<  the   kingii  mijeatie,  nnd  the   c 
■  under  the  paine  of  forefaultDur.' 

\  Ii  appears  that  these  reference*  an  itol  bI> 
togetlier  correct.  In  tlic  copy  of  "  Tbe  Law* 
and  Act^  of  Parliament  mailp  by  Kiag  Jam^  Ut 
andhia  lUyal  tJiicceMoi*  kings  and  Quean  of 
Scotland,"  (.tillucivd,  Stc,  by  wr  Tbocaaa  Mar- 
rayofUleudack,  it  is  dialed,  that  in  tbe  13ih- 
parliament  of  lung  Jaine*  the  3d,  only  eigU 
act!  were  paved,  and  nfliN  of  ibem  ha*  ■ahlion 
to  what  is  here  set  forth.  The  144th  act  of 
king  James  C,  (llie  39lh  uf  hi*  13Ih  {wiiamest,) 
in  intituled  "  Uamnage  and  ETpenee*  of  Pley, 
■uld  l>e  moililicd  by  the  Judges,"  and  it  does 
not  relate  t>  the  trial  liL-fore  ii*.  It  is  probable 
that  the  act  iiitenHefl  in  tbe  plendingK  is  tli«> 
nest  but  one  of  this  same  Ii  uarilament  of 
kin^  James Uin  6tti.  It  it  as  follow*.  <•  For 
pnniihment  of  the  lerciiiursoftraytniiresand 
rchrlkM.  It  b  statute  and  ordained  by  our 
sovemiue  lord,  with  ailticc  nfhia  estates  in  this 
present  parliaiiii-nt :  liiat  all  liinner  lawcs  anA 
acts  of  parli jiueut,  maid  of  before,  against  the- 
recL-ipiers  cil  iniituiirPH  and  rebcllis,  and  pnnish- 
menl  of  tlirjn  iiuhilk  ciintemnandly  remaincs'at 
tlie  home,  sail  be  put  to  di^w  execution  in  all 
poinies.  .\ud  iipecialjy  quliair  eierony  de- 
clared tniyioures,  or  rchEllei,  repaii*  in  onj 
parte  of  thi*  realme,  nana  of  our  aoreraina 
iordis  leiges  tall  presume  to  receipt,  wipplv  or 
oiter-cominoun  with  theni:  or  togivetden 
mcate,  drinke,  house,  barbery  or  any  teliel'  or 
uomlbrt,  undcT  the  tame  paine,  for  wliiHi  ttiey 
are  tbretaulted,  uriiui  tu  tbe  borne ;  and  that 
immediatilr  upon  bnawledge  of  tbair  repair- 
ing in  the  bounils,  that  all  hit  hieaesses  obedient 
snbjectt  doe  their  exact  ddigeoce  at  tbe  utlcr- 
maist  of  tlieir  power,  in  learchiog,  seeking, 
taking  and  appieliending  of  the  (aid  dedaretl 
trailouta  and  rcbdiea,  and  presenting  ef  tbcm 
to  justice,  or  in  tbllowing  oftbem  qubill  th^ 
be  taka  or  e^led,  and  pot  Ibarth  of  th*> 
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and  ordained  thai  no  man  openly  nor  notoorly 
rebell  against  the  king's  person  or  authority  or 
make  warr  against  the  king*s  leidges,  and  that 
wher  any  de<;lared  rebeils  and  traitors  re|>air<^ 
in  any  part  of  tbis  realme,  none  of  his  ilnajes- 
ties  leidges  shall  presume  to  recept,  supply  or 
intercomon  with  them,  or  give  them  any  meat, 
drink,  boose,  harbour,  or  any  releiff  or  comfort 

schire,  and*  immediately  to  make  intimation  to 
the  raagistrattai  and  |>ersones  of  power  and  au- 
thority in  the  nixt  schire:  quhilk  sail  lie 
bakico  to  do  the  like  exact  diligence  without 
deUy,  and  sa  fra  schire  to  scbire,  quiiill  they 
be  apprehended  and  brocht  to  justice,  or  ex- 
pelled and  pill  foorth  of  the  realme.  And  fur- 
ther, quhen  ever  ony  manor  of  tratoures,  re- 
bellis  or  unknanin  men,  vagaboundes,  bap- 
nenis  to  repair  in  the  country,  all  his  heinesses 
lei^fes  knawing  them,  or  amangst  quhoui  they 
resort,  sail  with  all  possible  sfieede  certi6e  his 
majesty  or  same  of  his  S4*creit  cuunceil  or  sum 
of  the  chiefe  persons  of  authority  and  credite, 
dwelling  within  the  same  schire.  Tliat  sick  per- 
sones  (gif  they  be  knawen)are  witliinthe  same, 
and  if  thev  be  iinknawcn  scbawand  their  takens, 
and  for  vtnat  cause  they  pretend  themselves  to  be 
wandering  athort  the  country  or  lurking  in  ouy 

Eart :  under  the  paine,  that  the  tray  toures,  re- 
elles  and  vagabouudes,  aucht  to  havesustetned 
in  bodies  or  goddes  themselves,  in  case  they 
had  been  anprehended,  presented  and  conyk^ied 
be  just  ice.'* 
The  acts    against   treason,   and    rebellion 

Eassed  in  the  reign  of  king  James  2d  of  Scot  - 
md,  are  sixth  parliameut  act  Sd,  (the  14th  of 
his  reign,)  **  That  naiie  rehell  against  the  kiugis 
person  nor  bis  authoritie:  Item  it  isordainod, 
that  nane  rebell  against  the  kingis  person 
nor  his  authoritie:  and  qiiha  sa  inakissick 
rebellion,  to  be  imnished  alter  the  qualitie  and 
quantitie  of  sick  rebellion  be  the  advice  of  the 
tiiree  estaites.  And  gif  it  happens  onv  within 
the  realme  openly  ar  notourly  to  rebell  against 
the  king,  or  makis  weir  against  tlie  kintfis 
leiges  against  his  forbidding,  in  that  case  uie 
king  to  gang  upon  them  wiui  aiisistance  of  the 
haill  lands  and  to  punish  tbein,  af\er  the  quan- 
titie  of  the  tresfiasse.'*  The  13th  or  14th  (for  as 
to  tbis  there  seems  tojbe  some  confusion)  act 
of  same  parliament  (the  84th  or  95th  acts  of 
his  reign)  is  as  folkiws*:  **  Sundrie  poyntes  of 
treason.  Item  it  is  statute  mud  ordained,  that 
gif  ony  man,  as  God  forbid,  committe  or  do 
treason  a^ust  the  kingis  person  or  his  majes- 
tic, or  nsis  in  feire  of  weir  a^nst  him,  or 
layes  handes  lipon  his  person  violeutlie,  quhat 
age  the  king  be  of,  zouag  or  anUI,  or  receptis 
ony  that  hes  committed  treason,  or  that  sup- 
plies them  in  helpe,  redde  or  counoell,  or  that 
stuffis  the  houses  of  them  that  are  convict  of 
treason,  and  haldia  them  against  the  kiny,  or 
thatsliiUfis  bouses  of  their  ain  in  furthering  of 
the  kingis  rebelles,  or  that  assabcies,  castiles  or 
places  where  the  kings  person  sail  happen  to 
be,  without  tlie  consent  of  the  tbreeestatei,  sail 
be  punished  as  traitourss/' 

VOL.  X. 


under  the  same  paine  for  whilk  thev  Hire  for- 
faulted  and  put  to  the  home,  and  that  imme- 
diately upon  knowled^  of  their  repairing  in 
the  bounds,  all  his  majesties  obedient  siil>)ects 
doe  th^ir  exact  diligence  at  the  outinust  of  their 
|H)wer  in  searching,  seeking,  takinc  and  appre- 
liending  the  saids  traitors  and  rebeils  and  pre- 
senting them  to  justice,  or  in  foUuwing  of  them 
till  they  l>e  taken  and  expelled  and  put  out  of 
the  shyre,  and  immediatt ly  that  tbey  make  in- 
timation to  the  magistrates  and  persons  of 
power  and  autliority  in  the  nixt  siiyre,  who 
shall  he  holden  to  do  the  lyke  diligence  with- 
out delay,  and  sua  from  shyre  to  shyre,  wbila 
they  be  apprehended  and  brought  to  justice,  or 
expelled  and  put  forth  of  tlie  realme.  And 
furder  when  any  manner  of  traitora  and  rebeils ' 
hap|>ens  to  repair  in  tlie  country,  all  his  uia- 
jflMiies  liedges  knowing  them  or  amongst  whom 
they  resort,  shall  with  all  possible  speed  certify 
the  king's  majestv  or  some  of  his  privy  council!, 
or  some  of  the  cuief  |»er8ons  of  authority  and 
credit,  dWelliojer  within  tlie  same  shyre,  that 
sick  pet  sons  (if  they  be  known)  are  within 
the  same,  and  if  they  be  unknown  showing 
tbeir  tockens  under  the  paine  that  the  traitors 
and  rebeils  ought  to  have  sostaiued  in  bodycs 
or  goods  themselves  in  case  they-  had  been  ap- 
pFehended  prssented,  and  convict  be. justice. 
And  be  ihe  ibnrtesnth*  act  sixt parliament  king 
James  tlie  second,  It  is  dedaved,  that  all  wh« 
shall  reoept  such  as  are  justified  for  crymes  if 
the  cry  me  be  notour  and  the  trespasser  convict 
or  declared  lOiilty  and  ordained  to  be  imnislied 
as  the  principall  trespasser.  And  be  the  nyntie 
seventh  act  seventh  parliament  king  James  the 
ffyii^  'All  sberreffii,  bailzies  and  others  are  or- 
dained to  doe  dilig^ce  to  apprehend  all  rebeils 
who  are  at  the  home  tor  capitall  crymes,  and 
that  no  man  willtully  or  wittingly  recepi,  sup- 
ply, maintaine,  defend,  or  doe  favour  to  any  of 
the  king's  rebeils,  and  being  at  the  home  with- 
in their  houses,  boundji,  IsimIs  and  bailzaries 
under  the  paine  of  death  and  confiscation  of 
moveables.  And  by  the  fyti  act  first  session  of 
his  majesty's  first  parliament,  it  is  declar- 
ed that  it  shall  be  high  treason  for  the  sub- 
jects of  this  realme,  or  any  number  of  them 
more  or  less  upon  any  ground  or  pretext  what- 
somever,  to  rise  or  continue  in  arines,  to  maks 
peace  or  warre  without  his  majesties  speciaM 
authority  and  approbation,  first  interponed 
therato.  And  be  the  first  act  eighteinth  |Mirlia> 
meat  king  James  the  sixt.  The  estates  of  par- 
liament faithfully  promise  perpetually  to  obey, 
maintaine  and  defend  the  prerogative  myall  of 
bis  sacred  majesty,  his  airs  and  successors,  and 

{iriviledgea  of  his  highnes  crown,  with  their 
ives,  lands  and  goods.  And  be  the  second  act 
second  session  of  his  maiesties  first  parliament. 
It  is  statute  and  ordained,  that  if  any  pcrsone 
or  persons,  shall  hereafter  plott  contry  ve  or  in- 
tend death  or  destmctioo  to  his  majesty,  or  any 
bodily  hand  tending  to  death  or  destruction,  or 

*  This  seems  iralher  to  be  the  15th  act  of 
James  Sd,  though  it  is  not  recited  exactly; 
3S 
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^iiy  rcstniiiit  uimhi  liis  ro\a11  pcM^on,  or  lu  de- 
I  ry  vo,  ilcpose  or  Kiib|ieiitl  liiiii  fruiii  the  style, 
ituiiinir,or  kiii^l}  nniiie  of'Uieimiieriall  rrowiie 
<^'  this  loahiKN  or  uiiy  otlicrs  his  «limiinioiiM,  or 
to  8U^})e^li  him  fnuti  t\w  t^xerciati  ot'  his  royall 
^i»%Lri)iiu  lit,  or  to  Km  io  vunv  or  Xakv  up  uriiK*s 
ai^aiiiht  his  iiiajr^t  V ,  (pr  uiiy  c-ODiniissioiiut  by 
hill),  oi*  siiali  iiitYNC  any  »»ti»i)utM'K  tu  iii>aii<' 
aiiv  ot'  his  (hniiiiiHiiis  and  bhult  bv  urvtinif, 
j»rintinif,  or  olhi  r  niuUrioiis  and  adv\se(t  Sfieak* 
intiC,  I  .\|:r<.>.s  and  di-clare  such  their  treaMHiable 
iutcnitoiis  aft*r  sii'.'h  {lerson  or  persons  bi'intf 
ii|NMi  sutiicitiii  iiruliiitiun  le«faliv  I'tmvict  therol, 
lihall  ho  diMiincd,  dcrlarfd  ancf  udjndjvrd  trai- 
ton;,  and  shall  buiri-r  loitauUiire  of  lyle,  ho* 
nour,  lands  and  oimhIs,  its  in  tin.'  cases  oi*  trea- 
son.    And  InMhc  hiindivlh  and  tWL-niy  iiynih 


bishop  of  St.  Andrews,*  they  6ed  into  the 
western  shyrus,  and  thrir  rose  in  opea  reU-Uioo 
with  nyne'or  ten  thonvand  their  aceoniplicei^ 
under  'tii»j  <niininaud  of  Robert  HaniilkNin, 
brother  to  tho  laii*d  of  IVestiuin,  burnt  his  ma* 
jesti««  lawcsat  the  niercat  crose  of  Utithergleo, 
up  »n  ihi*  t\ic.'iity  nynlli  day  of  the  said  inoueth 
of  Muv,  drowmnl  ont  bonfvi'es  set  on  io  ooiii- 
iui'inontti(»n  of  hi*  nin,je>(i(S  hap|iy  restau- 
raiifin  :  Issnetl  fniili  treaKOiiahle  prucKiiiialioiis 
and  di'cbratioiiK,  and  U|K)d  the  Sabbath  day 
iheniiii  r,  d;d  aNsanlt,  resist,  flight,  and  oppose  a 
])arty  of  his  niajtrsties  forres  at  Drumclog', 
killeit  and  inurtht-red  sc'vintlis of  theni.  Tber- 
after  attarqned  and  assauhed  the  city  of  Glas- 
gow, and  his  iitHJestirs  tort-t'S  therin,  rcnde- 
vouz(m1,  exon*isLd,  and  t'uruieil  tlieniseWes  in 


act  eii'ht  pat lianit-nt  kin:^  James  the  sixl,  till'     aucanuy.  AiipinntcdoHirrrsand  cominanders 
royall  power  and  auihoriiy  in  ihc  pers«*nc  of    ovi:r  tliein,  kc^p'd  couucihes  of  warre,  plun- 
the  kiii<^K  m:jjostie,  his  airs  anil  lawfull  siic- 
r(«sor»  ovtM'  allistates  as  uell  spirituall  as  teui- 
ponil,  \«itliin  this  realme,  is  ratiHetl,  approvcn 
and  |)- rpitually  I'onfnmeil.      And  it  is  statute 
that  his  hi^hnes,  his  airs  and  lawfull  suecess(»rs, 
be  thrniselves  and  tncr  cHiuncii  are  and  shall 
be  judL^es  coDipetent  to  ail  persons  bis  sub- 
jects oi  whatsoniL-ver  estate  or  degree,  function 
or  condition,  and  iliat  none  of  them  shall  pre- 
sume, tu  deel}  lie  his  judfrinent,  his  airs  and 
suceeiisors,  or  bis  counciU  under  the  paine  of 
treason.    And  lie  the  eleventh  act  of  the  first 
session  of  bis  majesties  second  parliament*  it 
is  statute  and  ordained,  that  intyme  coming  in 
all  eases  of  treasonabU;  rysin;;  in  amies,  and 
open  and  manifest  relktlion,  against  his  ma- 
jesty, his  ad\oi'at  for  the  tymt^  may,  and  ou$(ht 
to  insist  apfainst,  and  prosecute  such  persons  as 
lie  si  lull  he  oidei'ed  hy  his  mnjesty  or  his  privy 
cuunciil  to  pci'MU',  and  if  they  be  cited,  and  doe 
uot  appear,  the  juMices,  notwithstanding^  of  their 
jil;soncc,  iiiny  and  oii^htto  proceed,  (il'tlicy  be 
c'iti-d  aixl  doc  not  a|ipoar)  to  consider  and  i^ive 
their  iatcrlo^jiiitor  upon  the  lyljcll  and  ufion  the 
venlict  of  tiie  iiupicst,  Hndin<if  the  sanic  to  lie 
pvM^cn,  the  docin  and  sf:ntencc  of  forfaultnre 
oii^^^ht  to  be  ^iven  and  pronounced,  in  the  safne 
jiKuuur  as  it   tiicy  wcr  present  and  compeir- 
joLf.      Ni'\M-tlKiess  it  is   of    %cnty   that  the 
htu'l    .Irniifs    earle  ot'  l.ouJonn,  (JtNM*«fo  lord 
31cl\il!,  sir  Jolin   ('(•rliran  of  Ochihrie,  and 


deritl,  robbed,  and  riffled  the  (rn<ids,  horses, 
anil  amies  of  his  mastics  dutiefull  lind  loyall 
subjects,  and  continued  in  open,  avowed  and 
desperat  reU'llion,  committing  all  acta  of  bos- 
tihtv  and  hifi^li  treasone,  till  the  twenty  second 
of  ilie  said  monctli  of  June,  that  they  were  de- 
fate  by  his  majesties  forces,  the  said  sir  John 
Cochran  w  as  actor  art  and  part  of  the  said  re- 
bellion, and  the  other  treasonable  crymei  above 
mentioned,  in  sua  Urr  as  Mr.  William  Gtlchrial, 
sone  to  William  Gilchrist,  in  Ocliiltree,  who 
was  a  preten«led  preacher,  and  frequented 
house  and  field  conventicles,  a  comnaoo  and 
notorious  traitor  and  rel>ell,  who  was  actually 
in  the  said  reliellion,  having^  tberafter  retumeti, 
was  rerept,  harboured,  conversed  and  interoom- 
moned  with  by  th?  said  sir  John  Cochran  in 
his  liousp  of  <Jcliiltree,  and  several  other  places, 
IJCott  lod||t[in^,  meat,  drink,  and  was  othcrwayes 
supplied  and  comlortcd  hy  him.  And  bemg^ 
jmployed  by  >lr.  Holicrt  Miller  iudulffed  liu- 
nister'at  iichiltric,  alter  the  said  rebellion  to 

Ill-each  at  Ochiltrie,  although  tliesaid  sir  John 
Liiew  him  to  )>e  a  notorHius  traitor  and  rebcll, 
yet  he  and  his  faiuiiy  heani  him  preach,  and 
therafu  r  rocept  him  in  his  bouse,  intertained, 
and  lodged  him,  suflercd  him  to  pray,  and  ex- 
erc^ise  therin.  And  in  the  luoneth  of  April 
May  \\j\S'l  years,  the  said  sir  John  having 


or 


jLifoue  to  l^nvfiand,  he  earned  the  said  relieTl 
troin   his  own  house  alon<;'st  with  him.     And 


^ohi)  <'tM.-hi.iin  ot'\VuiersMii:!jiss<ine,  shackiiiLf  )  sicklyko  the  said  sir  John  Cochran  did  U|)on 
4i:r:i!l  iiar  (d   Ciod,  rer,juii  tiwA  it;;ard  lo  his     the  '-  days  ol'  January,  February, 

iii;i|esilesaitthoiitie  ami  hiues,  lia\e  picsuuied  |  ice.  }(ia2  veai-s,  or  ane  orothcr  of'thedayea  of 
to  coiniiiitr,  and  are  \t\\\\\\  oi'the  s.nid  crym<s,  the  si.ids  iiioncihs  of  the  said  year, did  treason- 
in  sir.i  farr  av  John  lialioiir  ui'Kinluth,  the  de-  ably  huiliour  -^vA  rerept  Master  James  Brown, 
least  iJatiti  ilacJ.s^toun  of  Haihillct  ami  otlicrs,  aiicopcn  ;uid  manifest  rebell  and  traitor,  w ho 
liaviii;;  U|M)n  the  ihini  day  of  May,  ldT<^}ears,  was  actually  in  the  said  rebellion,  and  cou- 
)cilkd  und  inuu'ui  red  lii^  {^race  the  late  arch-     v eyed  him  oH' the  con iitrey,  of  purpose  to  evite 

the  Kirock  of  justice  lo  him  hy  law,  and  lyke- 
wayes  did  harlniur  and  rece|it  on  his  grounds 
and  lands  as  his  tenuents,  and  receav^l  meall 
and  dui^y  from  Andrew  Paterson  in  Ochil- 
trie,  Charles   C(dvil  younger  in  Townhead, 


'"111  si*-  'J'lioniuk;  Murtiiv  s  l^ws  and  Acts, 
*inly  out-  srssjoii  is  iiMictd  of  this  st^eoiiJ  par- 
JiauK  nt  ^^\  kiiiv:  James  i,y\i.  \\\  thai  session 
only  tM:  aC|^  tlu  re  iippear  lu  have  be^n  passed, 
none  oi'  \»h:i  li  l.::i!  any  nrlulion  to  this  matter. 
The  i  Uh  at-!  oi'  ilit*  is;  se.%siun  »>f  the  :»econd 
|iHrlijiiu*?iit  of  f  jiaiit,  :■;,  is  uuiu'c*aiii;f  (ho  ex- 
s'ise  and  cualums. 


*  See  the  Cases  of  James  Mitchel,  vol.  6, 
.  12y/  ;  and  of  Daiid  Hackstoun,  laird  of 


Kalhilict,  p,  791i  of  this  foluuie. 
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James  Johnstonn  gone  to  John  Johnstonn  in 
Ocliillric,  David  Dune  in  Closs,  Pet«T  Mnr- 
tlocli  near  the  Kirk  of  Ochiltrie,  common  ami 
notorious  mbells  anil  iraitoni,  who  were  ac- 
tually in  the  rehollion,  and  were  hir  tenents 
both  before  and  after  the  rebellion.  And  also 
the  said  John  Cochran  of  Watorsy<le,  was  ac- 
tually in  armes  with  the  saids  rebolls  at  their 
trndevouzc  at  Cumnock,  and  particularly  up<in 
the  day  of  June  the  said  year,  the 

Baid  John  Cochran  did  associat  himself  to  the 
laird  of  Barscobb  and  a  partv  of  the  saids  rcbelh, 
consistiui^  of  ffy  ve  or  six  lituidretb,  and  bein^ 
mounted  on  horseback,  in  armes  rod  with  and 
amongst  them,  as  one  of  their  commanders, 
rendiyonzed  and  exercised  with  them,  and  he 
was  so  farr  accessuric  to  the  said  rebellion,  that 
he  persuaded  severall  iiersons  who  were  there 
to  go  alongst  with  the  rebells,  and  joyne  with 
them  in  their  rcbelli»us  courses  and  practices, 
and  therefter  he  supplyed  them  with  wyne  and 
other  provisions,  out  of  his  father's  house  in 
Ochihric,  and  intertaincd  Master  John  Welsh 
and  otiiers  thereat.  And  since  he  came  to  the 
wdrld,  and  to  4ny  knowledge,  he  has  vented 
and  practi?«ed  rebellious  and  seditious  principles, 
and  practices.  And  sickly ke  the  said  James 
earle  of  Ix>udoun  and  severall  other  disloyall 
and  disaffected  gentlemen  and  preachers  mctt 
together  at  Templebolme  at  the  Watersyd 
near  Galstonne,  at  Kilmarnock,  the  place  of 
Loudoun  and  other  places,  and  at  the  Kirk  of 
Galstoune,  at  the  buriall  of  the  deceist  George 
Cauipbell,  a  captaine  of  the  reMls,  u|>on  the 
first,  second,  thini,  or  ane  or  other  of  the  daves 
of  the  monetli  of  June,  1679  years.  And 
there  treated,  consulted,  and  advysed  anent  the 
carrying  on  of  the  said  rebellion,  and  aiding 
and  as>istin^  the  saids  rel>ell9,  and  in  or^er 
thereto  he  did  furnish  severall  with  horses  and 
annes  to  goe  to  the  said  •rebellion,  and  har- 
boured, intertaincd,  corresponded,  and  con- 
versed with  Hcverall  declared  traitors  and 
fugitives  for  treason,  and  who  continued  in 
amies  ailcr  the  said  reliel lion  for  severall  years, 
murdering  and  killing  severall  of  his  majesties 
souldiers  ;  and.  particularly  John  NiNln't  of 
llardhill,  a  declared  traitor,  and  severall  other 
declared  rebel  Is  and  fugitives  for  rcl>ellion 
upon  the  ground  of  his  lands  and  as  domestieks 
in  his  own  house  and  family,  and  otherwaves 
aided,  convente<l  with,  and  assisted  them.  And 
his  Ms^esty  in  the  said  year  1679,  having  by 
his  gratious  proclamation  allowed  that  all  com- 
mons who  bad  bein  in  the  said  rebellion  should  j 
betwixt  and  the  tyme  thereby  prefixt,  signe  and  1 
subscribe  a  bond  *  not  to  rise  in  armes  ag:iinst ', 
him,  and  that  before  such  commissioners  as 
the  council  did  appoynt  within  the  n^pcH:tive 
shyres.  And  the  earle  of  Glencarne  being  ap- 
poy  nted  to  receavc  the  bonds  sua  signeil  withm 
the  sh;^'re  of  Ayre,  the  said  carle  of  Loudoun 
designing  to  frustrate  bis  majesties  gracious 
proclamation,  and  to  continue  the  principles 


-^ 


*  As  to  this,  see  the  Case  of  John  Spreul,  at 
p.  736,  of  this  Volume. 


and  practices  of  rcMlion  in  these  parts,  did 
cause  John  C:iinpbell,  n-im  JV»ltifoot,  his  offi- 
cer, call  and  convcen  his  wl»o!|  tennents  toge- 
ther within  tbe  Cio'-s  of  Ix)u<l()un,  who  having 
accordingly  mett,  the  *iid  Jt»hn  Campbell  ex 
ncteil  two  merks  Sco'ls  from  each  pei-sone,  for 
suhscrybing  the  forsaid  bond.     And  the  said 
Jobn  Campbell  with  the  assistance  of  Andrew 
Mc'Rossev,  Nottar,  did  most  fraudulently  and 
falsly  by  himself  subscrybe  a  pietendcd  bond 
in  name  of  many  persons,  neveralla  wherof 
being  conveenetl   before    major    Whytt    and 
others  commissionat  by  the  councill,Hnd  intcr- 
rogat  anent  the  subs(*ribing  thereof,  they  ac- 
knowledged and  confest  that  they  never  sub- 
scrybed  the  same,  all  which  was  done  and  per- 
petrat  by  the  direction,  advyce,  and  assistanro 
of  the  said  earle  of  Loudoun,  and  the  said  John 
Campbell  his  officer  l>eing  cunscious  of  the 
tmth  and  veritic  M*  the  premises,  fled  imme- 
diatly  over  to  Ireland.     Lykcas  the  said  lord 
Melvill  is  guilty  of  and  accessory  to  the  said 
rebellion,  ui  sua  farr  as  his  niaji^lies  forces 
having  marched  in  the  said  moneth  of  June 
1679,  to  the  We5?terne  countrey,  forsubdueing 
of  the  relielU  then  in  amies.     And  the  aaid 
lord  Melvill  lieing  witli  his  majesties  forces  al 
the  tyme,   and   with  a:,  much  outward  seal 
professing  his  earnestness  to  overthrow  and     . 
subdue  the  saids  rel>ells  aa  tlie  best  of  his 
majesties  subjects,  yet  he  most  per6dions1y 
and  treasonably,  ex]»rpsly  eontrair  to  his  a(- 
leailgence  and  ioyaity,  religion  and  (^ity,  dared 
and  presumed  to  intcrcommon  a»ui  correspond 
with  the  saids  rebells,  and  to  keep  inte.ligence 
with  them,  and  send  commissioners  to  them^ 
and  particularly  upon  the  twenty  one  day  of 
June,  the  night  before  the  rehelfs  were  delhtc 
at  Dothwelhridge,  tlie  said   loi-d   MclvUI   did 
send  and  dispatch  John  Miliar  of  Waterhaugli 
from  his  majesty's  camp,  to  IMr.  John  Welsh 
and  others,  tlie  ringleaders  and  commanders  of 
the  saids  rebells,  with  letters  and  written  com- 
missions, at  least  verball  orders,  giving  them 
ane  accoinpt  of  the  strength  and  number  of  his 
majesties  forces,  and  of  their  resolutions,  and 
severall  dlher  things  tending  to  the  prejudice  of 
his  majesties  government,  and  thestrengthitiiig 
and  ftvrtifieing  of  the  rebells,  and  whicMi  com- 
missioner of  his  accordingly  arryved  in  ther 
camp,  and  delivered  the  saids  letters  and  com- 
rhissions  to  Mr.  John  Welsh  and  others,  the 
ringleaders  of  the  said  rel>ellion,  ancl  n-ceaved 
such  returns  as  the  said  rebells  ihonglit  tilt  to     , 
send  to  him  upon  th<?  said  occasion.     And  in 
lyke  manner  iher  being  a  dreatllnll  conspracy 
and  plot   entered  into  by   the  late    earle  of 
Hhaftsburv,  and  after  his  deceiss  carrye<l  on  by 
a  pretendit  councill  of  state,  vizt.  by  the  duk«* 
of  Munmouth,  the    earle  of  Essex,  the  lord 
Russill,  Algernoon  Sidney,  Mr.  Ilaniden,  niid 
severall  others.     They,  for  strengthening  of 
their  rebellious  faction,   resolved   to  draw  in 
some  discontented  persons  within  his  mnji>sties 
kingdome  of  Scotland,  and  in  order  thereto, 
tliey  did  transact  with  the  late  earie  of  Ar- 
gyfe  for  raising  ten  thousand  nicu,  with  whicU 
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he  was  to  (K^rinne  the  reMlion  in  SenduKl.  |  nesKf  cniitaiiied  in  the  esecudoni,  mod  mada 
Anil  «litl  comiiiiS'nnnat  Aarr.^i  Smith  to  goe  for  t'aiih  iipim  the  truth  and  veritie  of  tlie  exet»i- 
the  sAul  kincJoiut>  or  ^>cot1aoll,  and  to  encaipe  tions  in  all  poyots,  Jamea  Dunbar  Uerauld, 
tlie  said  lord  MelviU,  air  John  Cochran,  John  executor  of  the  saida  lettvre  at  the  mercat  cruce 
Cochran  hia  sDne,  and  severaJI  others,  who  of  Edinburgh,  peer  and  shore  of Leith,  being  ia 
acconlin*2lv  did  repair  to  London  in  the  sickncaa  and  nut  able  to  coitie  to  the  court,  the 
nioofths  (it'  May  and  Jiii.e  last,  and  tber  they  lorda  appointed  three  of  their  number  to  goc 
did  eiiu T  iiito  tLc  said  iibomiiiable  conspiracy  { to  bis  hoii»e,  and  uke  his  oath  npon  the  yenfi- 
for  raisio:;  a  rebellion  a^iust  his  majeaty,  cation  iherot,  who  acctinliiigly  having  taken 
which  thi'V  Hcre  to  prosecute  in  contfbrmine  his  oath,  he  deftoned  lie  trucly  execute  tkie 
with  theni  in  Scotland,  to  the  mine  and  de-  •  samen  con  forme  to  the  eiecotiuu,  and  tile  wit- 
stniction  of  lii^i  pc-nun  and  government,  ami  to  neases  contained  in  the  execution  being  sworn, 
tlie  abMlute  extii-pation  of  monarchy  itaelt*,    deponed  the  sadie. 

and  that  n»vall  familic-  to  which  tliey  had  been  I  His  majesties  advocat  produced  a  wamnd 
to  much  olilivrcd.    Off  the  whilk  crimes  of'  from  the  lordsof  his  majesties  pi  ivie  council!. 


creaMin  and  Icse  majesty,  conrersiiig  with, 
harbour! nir,  rcci-pting,  intertaining,  and  cor- 
re8|>oiMliiig  with  rrl>clls  and  traitors  and  other 
crymes  alNivcmcntioned,  The  haill  fore  named 
persons,  and  ilk  one  of  them  are  actors  atlea^t 
art  and  part.  Which  bring  found  be  aoe  as- 
M'se,  thev  ou;;lit  to  be  punished  with  for- 
iaWture  and  loss  of  lyfe,  lands,  and  goods,  to 
the  terror  and  example  of  others  to  com  witt  the 
lyke  hereatler. 


PersfL'er. — Kir  George  M'Kenzie,  of  Rose- 
haugh,  his  Slajesty's  Adfocate. 

His  Majesties  AJvoctt  produced  the  said 
criittiiiall  Ktters,  duely  execute  and  indorsat 
against  the  saids  defenders  upon  lawful  days, 
and  in  a  legal!  manner  by  using  all  solemnitieii 
nece«sar,  and  learing  aiiil  affixing  full  doubles 
of  the  letters,  with  lists  of  the  hail!  assizers  and 
witnesses  naiues,  to  be  adduced  against  them.    \ 

C*ompeired  lykewayes  James  Gu'hrie,  and  . 


for  penewin^die  forsaids  |ierdones,aDd  taking 
previous  try  all  against  them. 

The  sad  day  coopcired  Mr.  Darid  Cun- 
ninghauie,  adrocat,  as  procurator  ^xnus/arto 
mMitne  for  James  c«rle  of  Loudoun,  and  pro- 
duced two  Acts  of  pririe  councill,  Uie  one  ibted 
the  firRt,  and  the  other  the  eight  dayea  of 
/Iniile  instant,  wlieiby  tlie  lonis  ofpriyy  ooon- 
cill,  because  of  the  said  earie  of  Loudoun's  very 
sickly  and  distrest  condition,  and  inaliility  la 
trarell  as  was  instructed  by  certiticnies  pio- 
duced  upon  soull  and  conscience  before  tlie 
laids  kmls  of  councill,  referred  to  the  lords 
commissioners  of  justiciary  to  grant  the  Md 
earle  of  Londonn  such  a  competent  tyme  for 
his  appearance  as  they  shouhl  fitL  AlimI  also 
recommended  to  thesuds  lords  to  ^re  order  for 
stopping  any  denunciation  against  tlie  said 
earle,  for  not  getting  caution  for  appearanc* 
I  tor  some  competent  ty  mc,  that  he  may  be  in  a 
.  condition  to  proryde  a  cautioner,  he  l»eing  now 
William  Hume,  imnievaob:,  executors  of  the  !  sick  and  furtnof  the  kingdome,  as  was  yeri6ed 
faids  letters  at  the  defenders  dvielliiig  houses,  !  by  certificates  produced  upon  soul  and  con- 
and  the  res))ecti«e  mcrcat  cn>bcs*  uidi  the  nit-  J  science,  as  said  is. 

-  i  The  said  day  coiiipeired  Mr.  James  Grhamc 
*  B\  the  sad  act  'if  ihereijkjn  ufqMcenMary  '  advocat,  as  procurator  escusotario  mtnhine^  for 
(the  otu  act  i>f  her  orli  parliament.  1555)  en-  |  George  lord  MelTil),  and  pruducctl  ane  Act  of 
titled  :  **  The  OrJiiur  for  Suniiunuip^  of  par-  privy  councill  of  the  date  the  eight  day  of 
ties  to  c(»fnpe;r  before  the  Justice,  or  uilier )  April  in^^taut,  wherby  the  ^aids  Kirds  of  privy 
Judt^iS."  Itisstaiiiteaiidorduu.i.tl,th.itouy  per-  ;  conucill. because  the  >aJd  lord  ^IthiUnas  furtn 
xoii  siitiinioum-d  to  i.'oiiineirc  before  tlie  justice,  of  (he  kingdom,  the  t\  me  of  ilie  citatit»n  and 
III!!  deputi-s  or  u  liters  judges  within  tiiis  realnie.  .  yet  is,  and  io  a  very  sfckly  ct^udition  and  alto- 
h'lvaiid  po\u  r  it  jiistici;up.e  in  rnmiiial  crusts  ;  t  c^ether  iMiable  tu  travell  withoui  manifest  hazard 
tliii'oplci:  riie^;iidis  letters,  or  precept,  quliair-  to  his*  life,  as  was  iaMructcd  by  certificates, 
by  1k^  i^  Mi::iii:  un>  d.  sail  bo  deliwred  t;i  him,  under  the*!) an ds  of  phiMcians  from  Rotterdaune, 
gi)  hecaii  iiei  tiai'rKiiiVa^Kii  i.tudtd,  and  fail-  iiro«luced  iipMi  s^.u!  and  conscience,  recomend 
zieifii:  th* Tei  f,  s;ii;  b-  ■liliurcd  lu  hi>  uifeor  it  to  the  l»rl»  ConnDisttiouers  of  Justiciary  to 
spr*a:ids.  or  ...yi.\td  ijjM'ii  the  zei  v  i'lii*  dw el- '  continue  l!io  said  d\et  for  *ome  competent 
liiiij place,  ^li"  iir  onv  St5,  and  tbtrtaltcT  optn  tMiic,  tiiat  ihe  petitioner  might  be  in  a  condi- 
|ii-(ii'ijin:ii.ou  Il-.us:  luaitl  at  ?he  head  burgh  of  tion  to  u|i(Mrir.  snd  to  tri^e  onler  for  stopping 
thi:  sciii:e,  ane  otin  r  cop  f  !;>  be-  atii^cd  upon  ilenuut  iation  against  him  for  not  getting  of 
th«*  inert. at  kT'j.w  \.u>Mi.ivhiC  alwa^^s,  tliiti  i;if  any  caution  for  cppeirauce  to  somedyet,  that 
there  i#o  ma »  |.irvj:is  n  jf  iwj  couieiutnl  in  ihv  he*n.a\  he  in  a  condition  to  prov\  de  a  cautioner 
kiltr.  Ir".!;;:  ,»!■  cilk.i  u;iuii  ane  dccde  aii<i  as  the  V^id  Act  at  length  LH.-afS. 
Ciiuic  ;  in  laai  cam*  ivva  c.i?i!t  s  to  be  doliveroi  ■ • 


to  tud  •.:  I  he  prinri^'ui  nuii.fi!  m  ilie  suidis  let-  r  snidis  letter*.     Soe  likewise  the  86th  act  of 


ftxeil  upon  lilt-  mere  at  cT»^ce,  'juhair  the  puhli-  :  The  citation  by  proclamation,  and  affixing 
cixiiOtt  :;»  inaiJyio  tv  sam^tnt  to  the  haid  [ler-  !  inpits  at  the  market  cross  is  called  Etuctal 
soues,  qubat-bumtvcr  they  ties  contained  io  the  1  Citation, 
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The  Lords  Justice  GeocnII,  Juftic*  Cleric  i  came  depending-  at  bit  tnajertiea  sdToni's  io- 
«nd  CamnI)>i«ioners  of  JnUiciBTr,  hkting  con-  '  itance  aguoit  tir  John  CocliraD  of  Ocbillrie, 
■idured  the  saiJii  acU  of  councill,  ibey,  in  re-  '  '  '      "     ' 

•pect  ibereuf,   coiilinued  theorimiutU   acUOD, 
and    cause   ugaiast  the  laid    James  earle  of    i 


"AV 


GeOTge  lord  Heliill,  lill  the  '  jeuerdaj. 


'  ihe  trewoDable  crymea  lybelfed  agaiaM  Ibem 
"   ~     ""  ■■-    -  '  'n  (beir  dittay  recorded 


aecood  Monday  of  NoTember  niit.  being  the  The  Lonli  trilh  convnt  of  bii  H  qerties  Ad- 
Unlh  day  tber^,  and  ordained  thero  to  find  «>cMe,  continue*  the  procea  of  firtftohore 
camion   lor  their  appeirance  before  the  nidi     against  tfas   nid   sir  John   Cocbraa  till    tba 


L>ords  ComDHMioTi 


■  of  Justiciarv  at  the  said  < 


id  Miinday  of  July  next. 


dyet,  betwbi  aiid  tl«  ij*  da,  of  October  mist^  |      ^j,  j      .^^  ^-^  j„^„  Cochran  of  Water- 

wrth    r..rt,B™fnn.    .f  the,   find   not   the  «J     ,,de  heing'oft  tyines  died  to  hate  eompeired 

to  have  heard  and  seen  the  doom  and  aenteiica 
of  fforrfaolture  orderly  led,  and  deduced 
igainst  him,  and  to  have  propuoed  bis  defence* 
i|^nst  the  lybdl,  and  obkctiona  sgainM  dM 
■ntnesaet  and  asMzers  if  ne  any  ban,  hirfull 
Ivnie  of  day  bidden  and  he  not  compeer,  and 
ine  l/)rda  Juat'      ~ 


with   ccttiiicatinQ,   if  they  find  not  the 
caution  they  shall  be  denunoed,  confonn  to 
the  said   priacipall   letten  raiaed  and  direct 
theranent. 

The  said  day  sir  John  Cochran  of  Ochiltrie, 
and  John  Cochran  of  Watetayde,  being  ofl 
tymes  called  to  hare  compeired  before  tbe 
nid*  lorda  this  day  and  place  in  tbe  boar  of 
cause  (o  ba*e  underlyen  tbe  bti«,  for  Ae 
IreMonabte  crymea  abofe  mentioiied,  and  to 
have  heard  and  aeen  doom  and  aenMDoe  of 
tbrfeulture  led  ud  deduced  ag^mat  tbeo),  and 
to  have  propooed  their  defeocea  agaiiMt  tbe 
iybell,  why  the  omen  should  not  pan  to  the 
knowledge  of  ane  aaayae,  and  to  barf 


lareffiTeB 


ri  la  be  adduced  agiinct  them,  it'tbey  any 
ltad,a«tbe7.wbowerelawfullydtadianiaiiner 
abo^  menlMmed,  for  that  efiect,  lawfoU  tyme  of 
-daybiden,  and  they  Dor  none  of  Ibemcooipeir, 
and  tbe  l>inU  Juitice  Generall,  Jtialice  Cter^, 
and  Commiisioiiers  of  Justiciary,  therfbr  be  (be 
mouth  of  James  Henryaone,  macer  of*  Court, 
detrmed  and  adiadged  the  aaids  sir  John 
Cochran  of  Ochiltrie,  and  John  Cochran  of 
Watersyde,  his  sour,  to  be  oullawea  and  liigi- 
liFei  frae  hks  majeaties  lawea,  and  ordained 
tliem  to  be  put  to  the  home,  and  all  ther 
muveablc  goods  and  geir  to  be  essheat  and  in- 
brought  to  our  soverrivn  lord's  use,  for  ther 
conlemptioiianil  disobeoionce,  which  was  pro- 
nouacnl  fur  doom. 

The  Lords  for  severall  cnusea  moving  ttieni, 
coiilinunl  tbe  process  of  forlauUnre  agaioat  the 
said  uc  Jehn  Cochran  and  his  sonc  lill  to- 
morrow,auil  ordained  the  whoesses  and  as- 
■jKera  lo  attend,  ilk  person  under  tbe  pain  of 
two  huodrclh  nierks. 

CtiRM  JusTicuaiJE,  S.  D.  N.  Regis  tenta  in 
prt'turti)  burgi  de  Edinburgh,  nono  die 
mt^nsis  Aprilis,  anno  niillt^iino  aexcen- 
teiiimo  oetiiag«siino  qirnrto,  per  nobilem 
el  potenlem  Coinilem  Jaoobiira  Cumitem 
de  Perth,  Justiciarium  Generalem,  etbo- 
IHHabileB  virOB,  Uominoa  Jacobum  Foulis 
de  Collingtoune,  Josticianf  Clericuni, 
Johannein  Lockhatt  de  Casllehill,  I)a- 
videm  baltbur  de  Forret,  Rogerum  Hog 
de  Harcarsa,  A  texandnim  Seton  de  Pit- 


l/)rds  Juatice  General],  Jnstice Clerk,  uid 
Commisrioner*  of  Justiciary,  conforme  to  tbtt 
eleventh  act  second  session  of  bis  BlajealiM 
second  parliament,  proeeedit  to  consider  tba 
Iybell,  and  gave  their  Interloqnitor  diereupanim 


,  and  gave  tbei 
erfolbwing: 


Hw  I^xd*  having  considered  that  article  of 
(be  l3rbell  anent  John  Cochran  «f  VTaterayde, 
Bostainea  that  part  of  the  Iybell  relevant,  that  he 
was  with  the  rebellsatCninDockor  daewkcre, 
at  a  ren^ouM  when  they  were  in  annaa,  in 
manner  lybdled,  to  inferre  (ho  pune  of  tieaaoB. 
SicSubicribitur.  Pekth,  L  P.  D. 

Tbe  Earkof  Domfermbng. 

Tbe  Esrle  of  Unlitbgow. 

The  Earle  of  Kintoir. 

The  Lord  Duffus. 

The  Lord  Ijndors. 

The  Earle  of  Tarvea. 

Tbe  Ijord  Livingstoune. 

The  LonI  Sinclair. 

The  Lord  Blantyre. 

The  I«r1  Elrebonk. 

Sir  Williun  Nicolsnn,  of  that  ilk. 

Robert  Gordon,  ufGordonstoune. 

Sir  JaniCH  Cockbum,  of  that  ilk. 


Tbe  noUcmen  on  the  affivac  pleadit  thf  pri- 
viledge  of  their  peerage,  tfiat  they  might  not 
be  on  the  assyse  of  the  said  John  Cochran,  be 
not  being  a  nobleman. 

The  Lords  declarod  tlie  said  John  Cocbnn . 
was  in  the  Ivbcll,  witli  the  earle  of  Londoun, 
and  lord  Mtfi  ill,  who  were  now  continued,  but 
the  aasysc  could  nut  be  chan[^,  they  beiny 


1  him  in  list. 


'pJ^T™   1  ™  ;.  r._"   j»iS  in  Uii.  or .»,  oilier  .aSr.    But  pMoirf 


CoiniDiasionarios  JnvticiaQS,  diet  S. 
N.Regis. 

Curia  legitime  affirmata. 
Tbe  Mid  dftj  atieM  lbe«riitua>UMtianaiid 


vo{^tar  service  should  not  inf^rr  a  prepara^ 
''~e.    The  aasyse  lanfnllie  awome,  no  v^tc- 

n  in  the  conttair. 

Hia    Hqcfltiea  AdvocU  for  Probatiot)  ad- 
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•liiccd  the  witnosws  after  deponingr.  who  were 
all  piii^ed  of  malice,  hatred,  ill  will,  and  par- 
tial! coimcill,  viz. 


John  htack,  Smith  in  Duncanzrarmotr,  aij^d 
tbrcttv  six  vcars  or  ihcrby,  married,  pur^«d, 
and  iiworne,  di!p«)nes,  that  some  dav«s  before 
Both  well- bridge,  he  thinks  the  Friday  wait 
f^Sfht  davH  he  saiit*  John  Coohmn  ot'  Water- 
syde  att'the  Burr-hill  ol  CuiuuiR'k  withtburor 
fiVe  hundred  of  tlie  rebelln,  that  were  reinlie- 
vouzini;^  in  order  to  their  cominf;  to  Botliwel- 
bridij^,  that  he  sawe  him  particulari^'  standiofif 
with  EarIe«toun  and  Rarscobb,  as  it  they  hail 
been  s|ie:'.kin{j(  to^j^ether,  but  ut  a  distance  lie 
did  not  hear  what  they  said.  And  this  is  the 
truth  as  he  shall  answer  to  God,  ai^d  that 
Barseobb  and  Earlestoun  were  aniooff  the  re- 
bells,  and  that  he  knew  him. 

Sic  Subicribitur,  WiLLUM  BucK. 

Mr.  John  Reidf  Schoolmaster  at  Cumnock, 
ag^  twenty  seven  years,  not  marry ed,  purged 
and  bwome,  de|)omi,  tliat  at  the  rendevoaze  of 
the  rebells,  at  the  Barr-hdl  of  Cumnock,  wher 
thcr  wer  as  he  conjrcturea  about  ffy  ve  hun- 
dreth  of  them,  lie  sawe  John  Cochran  of 
Watcrsyde  amon^^t  tlirm  walkin«r  up  ami 
down,  and  tJiat  he  the  said  John  Cochran  had 
a  small  sword  alMnit  him,  ^hich  was  seme 
dayes  befbtv  Bothwel-brid^e,  and  this  is  the 
truth  as  he  shall  answer  to  God.  Depons  he 
knew  Waterayde. 

Sic  Subicribiiur,  Master  John  Reid. 

John  M^CouHin  in  Higg,  in  Auchiuleck 
ftarioch,  aged  twentie- seven  years  or  therbv, 
niarryetl,  purged,  and  swonie,  depous,  that  fie 
was  at  the  Barrhill  of  Cumnock  at  the  rendei- 
vouz,  luciitioned  in  the  deposition^'  pr(H*Ofdin«;', 
and  that  he  sawe  John  Cochran  of  Wiiters\de 
there,  thai  he  the  deponent  havini;  a  mind  to 
come  back  to  proFvite  himself  with  armes  as 
he  said ;  that  the  rebells  would  not  suffer  him 
to  goe  home,  but  putt  a  guard  upon  him  till  he 
should  find  a  gentleman  who  was  to  poe  alon<;st 
with  ihem  to  be  caution  for  him,  and  WatiT- 
svde  asked  him  if  he  would  ^^oe  out  with 
Rnookshiimock  which  be  said  he  would  doe, 
wherupon  Wafcrsyde  went  and  s)M»ke  to  the 
rebcUa  and  gott  h!m  leeve  to  eroe  home,  that 
he  might  returne  againe,  and  this  is  the  tnith 
as  he  sliall  answer  to  God,  and  that  he  knew 
Wttersyde. 

Sic  SubscribUur.  John  M'Cowan. 

Georgt  WCron  \n  Cumnock  aged  therty 
years  or  therby,  marry  ed,  purged,  and  swome, 
depons,  that,  at  a  rende?ouze  at  the  Barhill  of 
Cumnock,  some  dayes  before  Botliwel-bridk^e, 
be  sawe  John  Cochran  of  Watersyde  with  the 
rebells  at  the  rctiderouze  and  that  tlier  were 
about  four  or  fy  ve  huiidrcth  of  them  in  arm«;s, 
and  to  the  besAof  his  memory  John  Cochran 
had  a  sword  about  him,  and  this  is  the  trdli  ^.as 
he  shall  answer  to  God,  and  that  he  knew 
Watersyde. 

Sic  Subtcribitur.  GfiOBOE  M'Cron. 


Wifliam  Wall/tee,  in  Ochiltrie,  a^recl  fyftie 
years  or  thereby,  soiutus,  |iiir};ed,  and  swome, 
depons  that  he  ba\«e  kcmuc  |>eople  together  upon 
the  Calsay  or  Ochiltrie ;  s(>ine  with  guns,  some 
with  swords,  anil  some  with  aimes  they  had 
made,  put  on  upon  a  staff,  de)foiiS  that  for 
colours  they  had  some  whytt  thii  g  upon  a 
stick,  and  that  he  sawe  John  Co^ihran  of 
Watersy(!e  there,  and  that  ther  waa  some  of 
sir  John  CochranN  tenents  «ons  among  them, 
and  partiruhrlie  one  WiHinni  Mc*Giiie  ami 
William  Howie,  a  wea?c'r,  James  ^luir  and 
James  Key,  Oaiid  Gillies  and  Thomas  Iteid, 
and  this  is'thc  tmth  as  hr  shall  ans;rer  to  God. 
Sic  tubscribiiur,      Wjlliam  Wallace. 

Archibald  Mc*Ghie,  Smith  in  Ochiltrie,  aged 
fifty  years  or  thereby,  marryed,  purg^,  and 
sworne,  depons  thatlie  sawe*  some  meo,  to  the 
number  of  twenty  or  tb^rbv,  remievoiizc  att 
Ochiltrie,  and  that  omt  Daviti  Gillies  and  JoIib 
Nindair  did  drieid  tlicm,  and  that  aume  had 
guns,  some  partizaos,  and  that  the  moat  part 
of  them  M-ere  sir  John  Cochran's  teiipnts  aom, 
and  that  he  saw  John  Cochran  of  Wat«-rsvde, 
near  them,  and  that  for  cokrars  they  had  about 
six  qiuirters  of  linning  tyed  to  a  stick  with  a 
read  ribbon,  and  depons  this  waa  snine  dajea 
before  Bothwelbri<lge:  and  this  is  the  trotir  aa 
he  shall  answer  to  God,  and  that  lie  knew 
Watersyde. 

Sic  tubscribitur.       AacHlBALI»  Mc*Gie. 

John  pQter$(m,  in  Ochiltrie,  aged  fifty  years, 
or  thereby,  marry e<l,  |Hirged,  ami  sworne« 
deponeri,  tliaf  he  sawe  some  men,  wherof  some 
were  sir  John  Cochran's  tenents  sons,  ronde- 
>ouze  at  Ochiltrie,  and  that  they  had  bitts  of 
forks,  bitts  of  swords  and  hnllierts,  and  that 
ttiey  had  a  wlivte  cloath  tyeil  to  a  stick  for 
colours,  and  that  he  sawe  John  Cochran,  of 
Watersyde,  whom  he  knew,  c<»me  o  :t  ami 
$|M^k  with  them,  and  this  uas  some  dayes 
before  Hothwelbridtre :  and  this  is  the  truth  as 
he  shall  answer  to  God. 

Sic  subtcribitur.  John  Paterson. 

The  Lords  onlaineil  the  assyse  to  inclose, 
and  roturne  their  verdict  to-morrow. 

Curia  Jcjsticiartj'.,  S.  D.  N.  Regis  tenta  in  pre- 
torio  burgi  de  Edinburgh,  decimo  die 
mensis,  Apniis,  anno  millcsirao  sexcen- 
tesimo  octuagesiroo  quarto,  per  iiobilem 
et  potentem  Ckimitem  Jacobuni  Comitenn 
de  Perth,  Justicianun  Geueraleni,  et  ho- 
noralnles  viroa,  DominoaJacobiim  Foulis 
de  CoUingtuun,  Justtctarin  Clericnm, 
Johanuem  Lock  hart  de  CaNtlebili,  1)a- 
videm  Balfour  de  Forret,  Rotrerum  Hog 
de  Harearss,  et  Aleiiandrum  Seton  de 
Pitmedden,  et  Patricium  Lyon  de  Carss, 
Commissionarioa  Justiciarii,  dicttH.  D.  N. 
Regis. 

Curia  legitime  affirmata. 

The  said  day  the  pentona  who  past  upon  the 
assyse  of  John  Cochran,  of  Watenyde,  re- 
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turned  their  verdict  id  presence  of  the  saids    M*Kenzie  ef  Rosehauf^h,  his  majesties  adro- 


Lords,  >v  hereof  Uie  teiKNr  folio wes : 

The  Assyse  havingf  inclosed  and  chosen  the 
Earle  ot  Linlithgow  their  Chancellor,  they  by 
unanimous  voices  doe  tiud  John  C'ochran  of 
Watersyd,  guilty  of  the  cryme  of  Treason, 
fyb^tled  coptbrme  to  the  depositions  of  the 
witnesses. 

Sic  iubicribitur.       Linlitboow  Chancellor. 

Tlie  Lords  Justice  Generall,  Justice  Clerk 
find  Commissioners  of  Justiciary,  havinglcon- 
iBidered  the  said  verdict  of  assyse ;    they  there- 
fore be  thie  mouth  of  James  Johnsioun  Demp- 
ster of  Court,  decerned  and  adjudged  the  said 
Jfohn  Cochran,  of  Watersyde,  to  be  execute  to 
ilie  death  demained  as  a  traitor,  and  to  underly  e 
the  paines  of  treason  and  utter  pnuislinient  ap- 
pointed by  the  lawes  of  this  reahne,  at  such 
A  tyme  and  place,  and  in  such  a  manner  as  the 
Lords  Justi^x;  Generall  and  Commissioners  of 
Justiciary, shall  appoynt,  whenever  he  shall  be 
apprehendit.     And  ordains  his  name,  iame, 
memory  and  honors,  to  be  extinct,  his  blood  to 
he  tainted,  and  his  armes  to  be  riven  furth  and 
delate  out  of  the  boiiks  of  armes,  sua  tliat  his 
posterity  may  never  have  place  nor  be  al>le 
hereftler  to  bruck  or  enjoy  any  honours,  offices, 
titles  or  dignities  within  this  realm  in  tyme 
coming  :  and  to  have  forfault  amitted  and  tint 
all  and  sundry  his  lands,  heretages,    tacks, 
•teddings,  roumes,  |)Ossessions,  goo^s-und  geir, 
ivhatsomevcr,  i>ei-taiuing  to  him,  to  our  so- 
iveraigne  lord,  to  remain  pcrpetuallie  Y^ith  his 
liighuess  in  property.  Which  is  pronounced  for 
^uom. 


CiKiK  JusTiciARij!,  S.  D.  N.  Regis  tenta  in 
Pnbtorio  Burgi  de  Edinburgh,  decimo  die 
mensis  Novembris  millesimo  sexcentesimo 
octuagesimo  quarto,  \yer  Nobileui  et  Po- 
tentem  Cumitem  Georgium  Comiteui  de 
Litdithgow  Justiciaruni  Generalcm  et  ho- 
norabUes  viros  Dominos  Jacobum  Foulis 
de  Collin<^oun,  Jusliciarii  Clericum, 
Johnnem  Lockhart  de  Cahtlehill,  Davi- 
dem  Balfour  de  Forret,  Rngerum  Hog.de 
Harcarse,  Alexandrnm  Seton  de  Pitmed- 
den,  et  Patricium  Lyon  de  CarssCommis- 
sionarios  Justiciarim  dicti  8.  D.  N.  Regis. 

Curia  legitime  affirmata. 

Tbe  said  day  James  earle  of  Loudoun,  and 
Cjeorge  lord  Melvill,  being  summoned  to  ap- 
|)ear  bdore  the  kirds  justice  generall,  justice 
clerk  and  comiussioners  of  justiciary  within 
tlie  Tolbuith  ok*  Edinburgh,  the  eiglit  day  of 
April!  lust,  to  have  underly  en  the  law  for  the 
cryuies  of  high  treason,  in  contryving  the 
death  ol*  our  soera^e  lord  the  king,  ai^  his 
dearest  brother  James  duke  it'  Albcmy  and  to 
subvert  tbe  governroent.  And  for  having  fur- 
ther accession  to  the  rebellion  raised  in  Sc^land 
t\ie  year  1679  ft»r  the  reoepting,  harbouring 
and  interoommuning  with  rebeUs  and  traitors, 
in  inaner  mentionol  in  the  crimiBali  letters  of 
treason,  caucd  at  tba  iastkiic^  of  air  jGaoi^ge 


cat  against  them  theranciit.  And  the  fomamod 
persons  being  then  called,  and  they  nor  uona 
of  them  compeiraud.  By  recommendation 
from  tlie  lords  of  his  majesties  privy  coundU, 
the  dyet  ij'as  continued  to  this  day,  and  now 
the  said  earle  of  Lou'loim  and  the  lord  Mel* 
vill  being  oh  tymes  called  to  have  underlven 
thela^v  for  the  treasonable  cry  raes  above  nMsa- 
tioued,  an-i  they  nor  none  of  tliem  compeiring, 
the  lords  justice  generall,  justice  clerk  and 
commissioners  of  justiciary,  by  the  anouth  of 
James  Henrysone  niacer  of  court  decerned, 
I  and  ailjudgi'd  the  said  James  earle  of  Loudoun, 
and  Gi'orge  lord  Melvill,  to  be  outlaws  and  IW- 
gitives  frae  his  miotics  lawes,  decerned  thein 
to  be  denuncedour  soveraigueloitl*s  rebdis,aiiU 
to  be  put  to  bis  bighnes  horne.  And  all  their 
lands,  heretages,  giKxls  and  geir  whatsomevar, 
to  be  forfauhed  and  escheat  to  our  soveraiffaa 
ford's  use,  as  outiawps  and  fugitives  uaa 
his  maiesties  lawes  for  the  crymes  of  treason 
foFsaid.  The  lords  continue  the  proces  of  for« 
faulture  against  the  earle  of  Loudoun,  and 
lord  Melvill  till  the  seventeinih  of  Aiarch  nixt. 

March  17th,  1685. 

The  Lords  in  respect  the  earle  of  Loudoun, 
lord  Melvill,  sir  John  Cochran  of  Ocbihrie, 
John  Keir  of  Newtoun  and  Waller  Lockhart 
of  Kirkinun,  and  sir  William  Scot  younger  of 
Harden,  are  pited  btfore  the  high  coiirt  of  par« 
liament  *  to  the  fyfteint  of  May  nixt  fortiia 
same  treasonable  crynies  for  which  tkey  ara 
cited  before  the  justices.  They  therefore  ooo* 
tinue  tlie  Dyet  against  them  till  the  sixteintk 
day  of  the  said  month  of  May. 


May  5th,  1685. 

The  said  day  anent  the  petition  p^sented  to 
the  saids  lords  be  sir  George  M*Kenaie  of 
Rosehaugh  his  majestie^s  ad?  ocat  sbewroglhat 
wher  all^t  his  majestie  hath  for  pnnwhing 
the  late  execrable  plot,  and  some  other  oao* 
spiracies  and  treasons  within  this  his  ancieflit 
kingdome,  given  order  tor  raising  aiio  smn- 
mones  of  Treason  against  shr  John  Cochraa 
of  Ochiltrie,  sir  Pa^ick  Home  of  Ptiwort,f 

George  lord  Melvill,  Moutgomorie  at* 

Lang^aw,  Mr.  Robert  Fergoaonc,  Mr.  -Robert 
Martine,  Walter  Lockhart  of  Kirktoun,  Tho- 
mas Stewart  of  Cultnes, Denhdiine  ct' 

Westsheills,  Andrew  Fletcher  of  Saltoun, 

eark^of  Loudoun, Pringleof  Tor- 

woodlie,  George  Home  of  Bassindean,  JaiiMS 
Stewart  kon  to  sir  James  Stewart,  yet  hiaoM'^ 
jestie  is  desyreous,  that  they  should  (untall 
tboy  be  found  guilty)  have  all  nir  oeoasion  aad 
allowance  of  defending  thenaselves,  and  leart 
any  of  the  saids  persons  might  be  precladit 
from  proponing  of  their  defences,  on  their  bo- 

*  As  to  the  jurisdiction  of  the  Scots  pariia- 
ment,  see  a  Note  in  Cesnock's-Case,  p.  919  of 
this  Volume. 

t  See  tbe  Note  in  p.  654,  of  this  Vokime,  and 
air  Pa^ck's  Narrative  published  by  Mr.  lUia. 
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iif  nbdk  Md  «ttlielMnK,tdMt  llMyb 
Iraai.  *  ad  haae  cAcCan*  twwvlw  OM 
way  Innw^MnioMmitaB^nijadiM.'  ] 
■RMdioii'toVii  flMM 
{■Mile'ttliiy  tobb 


fcnii  fctbw  Ihe  hign  «o«rl-  of  piffiimcnt 


tha^rMpitdMor  Ay  iMlnit  rfiwiwhing 
AoftrtfaenitoLoHitogTMCfidiuHliDMtotlw 
fc—wd  pinwi « ad  hmc  uil^tMin^tliat  they 
■aykata  *pwioaartaadiiBJudMo*fcd>ta 

tiM  pailiB I  tbs  Mid  4qr.     The  Loidi 

aavH^  caBBHflraa  laa  tramiia  aoofv  wmnB 
(ifia  HI  ba  Mi  Bi^|CiliHi  adtacaL  thsy  dotf 
ila  bacsoM  fiM-ariohaCoalHnMi  aad 
laciaBdf 


'  ad  hann  flKratiiia*  tiiat 

arvMyaafa  •jMnoaani  iteadi  iajodiEio* 
jaapoaa  ibw  aMaoM  belbr  the  fMnauBaral 
MiafyMBlhday  of  MayiMlant.    Bat  afe- 
'     tattwUMoraBy^HoditialUlaataliii 
tkroagh  tlMirWaff  al  tfaa  hama. 
SieMtcrikUur.       Ja.  Favu^ 

David  Bauoto, 
Jf«  Ijocuuurr. 


Wodrow,  ■peaking  of' the  procoediogi  of 
tiMSooCch  paniameDt  in  the  year  1685»  etye, 
««  Friday,  May  99,  dittay  it  read  agatoit  lir 
JekaCodvaa,  ai*l  otbens  and  ciiaadfaeata 
ladbli  Imo  aganui  mr  Jbha  Coohiaaa.  Hie 
int  artkir  of  hli  liM,  awDl  thapiol, »  Toted 
nIaraBt  IhahalioMea,  Alaiaader  Moara,  who 
ii.|iffMent,  and  adhem  to  hii  depoeition  for- 
owily  gma  in  Jerviewood's  praeeai  (oea 
B.  e7S)t  which  ia  read  to  iiiiii,  and  ho  eigne  it. 
Then,  contrary  to  repeatod  promisee  end  do- 
claretioDs,  as  ive  liavc  heard,  Mr.  Carstairs's 
printed  deposition  is  read,  and  the  clerks  de- 
poned tbey  sanr  him  sign  it.  Next,  Burn  and 
aootber,£nglishiuan*tf  depositions, sig-ned  by  the 
English  secretary,  are  rrad.  Then  theadyocate 
adduced  the  form  of  proceeding  in  the  like 
oaees  before  the  parliament,  in  the  case  of  the 
Popish  Lords,  1594,  and  against  iiobertLogan. 

*'  Ailer  all,  the  Advocate  had  a  speech  to  the 
perliament,  m  herein  we  may  guess  he  \roiUd 
aggravate  the  conspiracy,  from  what  wo  saw 
in  Jerviswood's  Case.  Then  the  (larliament 
▼oteil  the  probation  sutficient. 

<*  The  Advocate,  in  llie  next  room,  insisted 
opoii  the  second  article  of  the  dittay,  seeking 
and  collecting  money  for  the  late  eisrl  of  Ar- 
gyle;  and  for  probation,  the  laird  of  Pollock, 
and  Craii^ends  elder,  tlieir  confessions  in  their 
own  processes,  were  adiluccd.  That  sir  John 
had  demanded  from  the  tirbt  fifty,  and  the 
other  twenty  pounds  sterling.  This  probation 
is  next  voted  good. 

'*  Then  the  question  was  stated.  Whether  the 
nannel  being  found  guilty  should  be  forfeited, 
nhereiipon  the  bishop  of  8t.  Andrews,  in  his 
awn  name  and  that  ot  his  brethren,  desired  to 

J  See  the  ^«  Diversions  of  Puriey,'*  Vol.  1, 
pp.  190,  ct  seq.  213,  ^14,  ^15,  4to  edit,  of 
1798. 


adwe  Ja  thehr  paiManieBlBiT  aiii^V* 
lyehop  ef  Edi^baq|{b.  afthiaianavfeKM 

iHi^eKaa    ^^v^^^^^^e^aan    ^v^avpweeavaann^^k     ^hsh^h^b^^^^v    ^v  ^^^^^^^^^^V 


r. 


baemndy  thw^Iitbay  iwrfeelei  m 
▼aacy  and  prnhatiea,  aa  tathia  fete^" 
liber^  ta  laiaoea.    Whea  ha 
gpta  m  a.Bfoiiteiiwij  and  Ipalciartnnaaaaiia 
Sell^nlH*ehen^  theft  tifa  Aodd  ha  hMI 

TbahiehQ 

a  eialed 

and  PrailNrivT*  ae  the  inik  caeBkla  it 

laehope»witliadediMlioaafiaaeesea  andafl- 

aieae  9l[  Caaoaielet  ae  ta  bUhaaa  T^Miaif  ha 

ceaeeefbkML    When  tfaa  ktehap 

■Mmad,  thay  warn  celled  in  Meia  aa  Iha 

oate^  meliea,  he  aUedgieir  ^  P«l»»« 
net  fall  witlMMt  them,  waaiiaf 

DanMrtfaa  caHmg  of  tha  rail 

eOart.    [iUtotlibBatler.eaaa~ 

ehaa.  11,  a.  101. 

ihataa  of  tha  FofadiUHB, 

f.Hir.] 

**  When  the  vote  ftrlhilalin|^  waaaecr,  Mr. 
ThooBae  Gordon  read  the  eealeaee,  aad  the 
kuig'e  tnunpets  eonnded  ihriee,  ui 
the  dooDi  wee  prononaoed  by  the 
and  the  aruaiaete.eoaadcd eaaiB  ;  aadtli 
tancewae  JataiMited  at  the  Ctaee  by  the  Lyaa 
and  HereMe.  It  ie  aiaetly  ia  the  aaaea  tanv 
with  Jerriewaod'^    (See  p.  f  10). 

««June  lath.  Tbe;^  begin  with  tha  lard 
Melt  if,  and  hie  diltey  m  read,  bearing;  tlMt  he 
aafa  inteOiaenoe  to  the  reheb  at  Balhwel- 
fridge,  end  hie  acceesioa  to  the  plot.  Badi 
ere  toted  nderant  mpmrmiim,  Ae  to  Iha  fint 
artide,  John  Miller  m  Wattiehaugh  dapetieB, 
that  the  lord  Melril  eent  him  opea  Satorday 
Joae  tlst,  with  letters  to  BIr.  John  Wdeh, 
and  Mr.  Datid  Hume,  and  hade  him  tell  them, 
if  they  would  lay  down  their  arms  and  eur- 
rendcT,  they  would  tret  good  quarter ;  that  the 
king's  army  was  decamped  that  nis^ht,  and 
none  knew  whither  they  were  to  march,  hot 
the  «liikc  of  Monmouth*;  and  that  he  went  to 
the  rebels  camp,  and  Wishaw  went  three  miles 
with  him  ;  and  that  he  met  Cultnees's  roan, 
Thomas  Stcil,  who  told  him  Wishaw  bad  been 
at  Cultness.  Wishaw  depones  conform  in  ow- 
nibut.    And  John  Strang,  who  kept  a  pass 


*  *'  The  fortn  of  giving  forth  the  sentence,'* 
says  Hume,  f9  Comment,  cap.  17,  p.  343) 
speaking  of  the  Justiciary,  *'  has  altered  in 
modem  times,  from  what  it  was  of  old.  In 
dises  not  capital,  the  use  had  been,  that  it  was 
read  out  by  the  clerk  of  court  from  the  record, 
and  was  repeated  after  him,  by  one  of  the 
macers,  to  the  pannel.  In  capital  cases,  with 
an  attention  which  savoured  of  barbarity,  the 
oilice  of  repeating  the  sentence  was  devolved 
on  the  Doomstcr,  Dempster,  as  he  is  called,  or 
common  executioner.  This  rude  ceremony 
was  abolished  bv  act  of  adjournal  of  the  16th 
March  1773,  which  orders  that  the  sentenee 
shall  be  pronounced  by  the  presiding  judge, 
and  afterwards  reed  out  by  the  clerk,  from  the 
record ;  which  is  6ig[ned  in  this  part,  contrary 
to  what  is  observed  in  the  other  steps  of  pro- 
cess, by  all  the  jodgei  who  are  pmaat." 
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the  rebels,  depones,  John  Mitler  came  to  him    hinds  of  sir  John  Cochran  of  (Miiltree,  lord 


at  midnight,  and  let  him  see  the  backs  of  his 
letters.  John  Lock  hard  of  6ars  de|iones,  he 
went  with  John  Miller  to  Mrs.  Nosmitli's  in 
Ilamiltoun,  and  that  the  letters  were  directed 
to  Mr.  Welsh,  Mr.  Hume,  and  Robert  Hamil- 
too.    This  probation  is  voted  good. 

<*  As  to  the  second  article,  for  probation, 
commissary  Monro's,  and  Mr.  Carstairs's  de- 
positions are  adduced,  and  the  confessions  of 
the  twoCesnocks,  as  affreein^  with  what  com- 
missary Monro  said  of  the  lord  Melvil.  This 
article  is  also  found  proven.  The  lord  Melvil 
is  sentenced  in  common  form. 

**  As  to  sir  John  Cochrane,  Augfust  17,  I 
find  the  council  order  a  party  to  be  sent  with 
■ir  John  Cochrane,  and  his  son  John,  with' 
John  called  Colonel  Ay  lief,  to  put  them  aboard 
the  king's  yacht,  to  be  transported  to  London. 

'*  By  Uie  40tli  act  of  this  parliament  *,  The 

*.Upon  the  subject  of  forfeiture  and  corrup- 
tion of  blood,  Mr.  Hume,  S  Comm.  cap.  17,  p. 
3Gi,  writes  thus  concemin<^  the  law  of  Scot- 
land :  **  By  custom  time  out  of  mind,  every 
capital  sentence  is  attendeil  with  a  farther  con- 
aequence,  the  confiscation,  or  escheat  as  we 
call  it,  of  all  the  convict's  moveable  goods  and 
■ubstance,  to  his  majesty's  use ;  to  which  effect 
the  sentence  bears  a  ^^eral  declaration,  and 
an  order  and  authority  to  the  proper  officers, 
to  collect  and  bring  in  the  effects.  This  had 
become  the  law  of  Rome  umler  the  emperors  ; 
but  it  is  tlie  custom  also  of  several  nations,  who 
have  not  the  same  regard  to  the  Roman  law 
that  we  have,  an<l  has  probably  been  derived 
to  us  from  a  less  remote  source.  Except  in 
cases  of  treason,  the  forfeiture  of  pro|»erty  on 
capital  conviction,  has  never,  at  any  period  of 
our  practice,  extended  to  the  real  or  lieretable 
estate ;  which  in  England,  at  this  da^,  seems 
to  fall  as  escheat  to  the  lord  of  the  ice,  in  all 
cases  of  petty  treason  or  felony.  In  this  res- 
pect also,  oar  custom  is  less  rigorous  than  that 
of  England,  as  we  have  never  admitted  that 
Petitions  corruption  of  blood,  consequcot  with 
tliem  on  attainoer  of  felony  ;  whereby  nil  des- 
cent of  property  to  the  felon's  kindrc<1  is  ob- 
structed, wherever  they  have  to  connect  a  title 
of  inheritance  through  him  to  any  of  their 
predecessors." 

The  following  observations  of  Mr.  I^aing 

(4  Hist.  100,  2d  ed.  8vo.)  throw  light  on  this 

subject,  and  on  other  parts  of  this  case,  wliicii 

fact,  however,  by  no  means  constitutes  the  whole 

of  their  value:  " 

'*  Amidst  the  new  treasons  which  the  par- 
liament created,  and  the  numerous  attaindcrt 
which  it  pronounced,  an  act  of  an  opposite  ten- 


Melvil,  the  Cesnocks,  Jerviswood,  Earlstoun, 


•«« 


of  entails  was  evaded  in  England  before  the 
Scots  had  begun  to  study  or  to  improve  their 
laws ;  and  the  early  sovereigns  of  the  Htuart 
family  would  never  have  consented  to  a  device 
adapted  to  perpetual  c  a    feudal  aristocracy; 
which  it  was  the  uniform  policy  of  their  house 
to  depress.    But  the  nf>bdity  at  present  were 
no  limgcr  the  object  of  jealousy  or  fear.    The 
estates  were  calie<l  upon  to  confirm  the  sen- 
tences of  Jerviswood,  Argyk;,  and  Porterfield; 
to  ratify  the  opinions  of  the  conrt  of  Kession 
that  it  was  treason  not  to  reveal  the  demand 
of  contributions  for  traitors,  nor  to  abjure  the 
treasonable  declaration  of  the  fanatics;  to  ap- 
prove the  practice  of  the  ji»ticiary  conrt,  in 
proceeding  to  trial  and  conviction  the  day  afler 
the  citation  was  gfiven  ;  and  the  nobility  were 
secretly  alarmed  at  the  retrospective  treasons 
which  they  were  employed  to  create.    From 
these  they  perceived  thatthe  declaration  of  nevr 
laws,  and  of  new  crimes,  was  lo<lged  entirely 
in  the  bi*east  of  the  judge ;  and  from  the  nu- 
merous attainders  which  they  were  required 
to  pronounce,  they  felt  with  terror  that  their 
lives  were  exposcwl  to  the  mercy,  and  their 
estates  to  the  rapacity  of  the  servants  of  the 
crown.    To  m-escrve  their  estates  f\rom  for- 
feiture, and  their  families  from  ruin,  it  would 
npj)ear  that  tliey  sought  an  indirect  expedient 
to  elude  the  iniquitous  laws  and  corrupt  prac- 
tices, which  they  were  too  dej)endcnt  to  reject 
or  to  resist.    Entails  had  already  been  intro- 
duced in  a  few  instances,  but  ^ere  reprobated 
as  repugnant  to  the  genius  of  the  laws.    Cor- 
ruption of  blood,  whidi  obstructs  the  course  of 
succession,  was  a  penalty  never  incurred  as 
the  consequence  of  attainder,  unless  it  were  in- 
flicted by  an  act  of  dishabilitatioii ;  and  ths 
estates,  relying  secretly'  on  the  maxim,  that 
nothing  more  could  be  forfeited  than  the  per- 
son atLiinted  was  entitled  to  alienate,  passed 
an    act"  [it  is  the  act  concerning   tailzies, 
act  22d,  of  the  1st  session  of  the  1st  parliament 
of  King  James  7tli,]  «  by  which  lands  tnight 
be  entailed  to  perpetuity,  and  the  rights  of 
an  endless  series  of  heirs  be  reduced  almost 
to  an  usufructuary  interest  during  their  lives. 
Under    the    pretext   of   securing   their    es- 
tates from  alienation  or  debts,  the  nohilitv  un- 
doubtedly  expck;ted  to  preserve  th«'ir  faipilies, 
in  die  event  otfi:i  :.ttainc.er,  from  the  fortriture 
of  more  tlian  the  life-rent  i merest  or  escheat  of 
the  heir.     The  commissior.cT  fCinccnsberry] 
consented  to  the  act,  to  pcqirtnuie  his  own  ac- 
quisitions to  his  family  ;  und  from  the  tyranny 
of  James,  entails  were  introduced  into  Scotland 
when  the  rigor  of  the  feudal  system  had  almost 


dency  *vas  passe<i,  to  authorize  the  ])er|M?tual    expired.      In   a   cotr.incn  ial    country,  abovs 
entail  of  lands.      'Fliat  the  Scots  should  have  ;  a  fifth,  or  a  third  purt  of  the  lands  is  evcluded 


to  explode,  are  circumstances  sufficient  to  ex- 
cite our  atteotien  end  surprize.    The  statute 
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l}uacbBl,  tmi  otbera,  ve  for  vrer  untied  to 
the  rrDwn  *,  net  bi  bt:  iK«M>lvad  froai  it  but 
hy  parliiiintint,  mad  tliat  not  apon  gmerkl 

niivcn,  but  {wriiculur  cauie*  r— ' ■ —  ' 

■pwiflMi,  tliU  it  may  ipitear 
pvaleil  iipou  iiiipartuuity,  or  u|M>n  prtvalt  *ug- 
gmtjona,  tiul  fur  triwjiBtl,  aiMlreuouBble  cauMa 
•fjiublic  concern. 

■*  I  say  iin  morr  of  all  tbiae  worth  j  persona 
biit  tliat  ibry  bail  juiUce  dune  Uicb  »i\tar  Ihe 
BeTutiuiDO. 

"  I'hii  AiiRCTalkin,  uitb  lach  ■Dlenmilj,  to 
Ike  cniwn,  waa  by  p(N>|ile,  wbu  knew  runlleni, 
nickiiiK^  •rriinace  uiil  latce;  aoil  u[H>n  tlie 
■rallurtbcir  estates  H-cre  already  iu  ibe  houclii 
oftlii:  cliii-r  itiiiliii;;en  of  the  pcr«MUtkin  ;  and 
in  the  \tty  otxx  |>arliament,  we  kball  AnJ  diii- 
•Dlulinn*  of  ac\cnil  ot'  Ihciii  raaile,  upon  do 
corMLikralioas  ol'  jtublic  cvncernfneut,  but  tu 
l^iality  particular  porwM  wbo  hod  been  active 
111  the  )>reseiit  rueaiurca,  and  w«rt!  laTnuriies, 
,  and  Riaile  use  or'  to  tXHTUpt  ueojile  iiitu  ibe  plot 
a^nat  ibe  Protestant  UFli;ri<iii.  And  it  iacer- 
tain  euou^'U  tbiTiiii!!  of  all  ul' them,  and  imilti- 
ludeeut'iilbmli>Tt(.'iled,wcrei>ne  way  oroibcr 
niDoiiij;;  to  tbc  [irivate  lue  of  Uvuuntca." 

It  a[)])cara,  tUat  in  ibii  name  year,  Ibore  wni 
a  loipicinn  thai  tbc  lord  Itcvislcr,  (wr  tieor(;e 
Madtenzie)  aiiil  secretary  Alurmv,  hail  been 
)d  ciirmiMiadfacu  with  lurd  MeUil.  ^Voilrnw, 
alter  iiniiHiiif  James's  encmacbijicnis  on  tlie 
Roynl  Biirslia,  and  iiiterfcmice  ai  tu  the  nu- 
■lination  of  nuigUtratec,  procecda  tliim : 

"  Wbile  ilio«e  IkiIiI  atepa  are  takinir  at  Lnn- 
4mi,  which  were  a  prcliico  tu  wIimI  tidlowiil  iu 
Entiliuid,  «a  tn  coi'iwraljuua,  uiiu'b  ut'  tbc  mine 
nntiire,  nur  iimiia^'t'r>  ^leui  uol  Iu  be  alliigi-ilier 
of  a  plefi' niiioii);  iliLiii-iilvi  k  ;  uinl  iutiirniutioiit 
arc  luLun  from  A!r.  Jnlin  Vciti'b.  nntl  untie  ac- 
Ciiuntssaidtiiliepvenby  sir  iloli:i<'»>:lir.in,  with 
relatiun  to  the  re^pKter  anil  an'iutiirv  Mun-uy 
tlieir  cunvit|>oiHliu(;  with  the  lord  Slelvil,  and 
•nme  mulveKatioim  of  tliu  kin^'i  aihueati-. 
IVilhmit  diupiu^  at  .ill  itilu  llus  jiart  of  secret 
Jlistiiry,  I  shall  by  befun:  Iho  reader  n  bat  1 
nivet  tilth  iu  th«  rcjistent  about  ir. 


*  The  Letter  nuderwril 


directed  to  hiii* 


Kt'utlund.  -V|ir;i  13,  t6V.!»  the  ihinl  is.  '•  Tlint 
tilt' li>rr.iultii,'i's    ill   pr.*jii<iici.-  id'  ta^^iib,  cie- 


diiur 


iiidi.. 


layr. 


Hci'Mr.  L.uiiig''d:i('e>iuuturAi:i  fAui.e,  c.  21. 

*  It  is  seai'i-ely  iiti'tssiiry  (0  rcler  to  tb«  ta- 
rioiui  acts  liir  n'soliiiliir,;  aud  reatitutiun  which 
wer«  niai'ted  i>ii<ii'ily  alWi  ihe  rerulotion,  in 
iUrour  of  the  tiiuiilii's  of  tbuse  who  hiid  jierish- 
cd  under  Ibe  aiilta'Citeni  jird.'ici'ip'Li.in,  or  of 
thone  uKwcribed  iiidiiidiiuls  who  had  KurviTcd 
it.  Air.  Laiiif,  4  Hisi.  ;J],  sayd,  that  -  by  a 
•iny^tc  act  upwards  of  fijiir  huoihtul  uluiuicil 
perMHia  uere  textured  by  nunie."  I  eniijic- 
lure,  tliat  itie  net  wtiU'b  Mr.  Ijiiuif  ei!.iieiii- 

flulLSl.  witi>;^t  hi,  of  Ihe  ^d  i<.-^sii>ii  uf  ll:u  1st 
:irlMimi.i  of  Uilbain  biid  Mury.  July  4, 
Ki'M;  uiid  ^i' so.  I  litlieir,  .Mr.  LiiiiiLr  rallitr 
uvural.ktt'.'i  the  nuiiibi.r  i>S'|K:.'suti»  \vl:u  H'erd  by 
Miiua  restored  by  it. 


*  rred  majesty  troni  ibe  council,  beiag  brought 

■  in  from  the  coniiniiiee  appcinteil  in  the  fore- 
'  noon  for  that  effect,  bein^  read,  theaame  wm 

*  appro* coot* and  nKned,  aodordeml  to  bede- 
'  livercd  to  the  lord  marquis  of  Atbide,  Iu  be  by 

■  bini  preheated  to  fait  niiiat  tacred  m^eaty, 
'  which   letter  be  acconliojifly  received,  witb 

■  tlie    urinciual    examinationi    of   Hr.    J<da 

■  Veitcii,  and  Mr.  WiUiam  Spence,  upon  oath, 
'  there  beinc'  no  copies  left,  by  the  oomcil'a 
'  apectal  order.     Fullowi    the  tenor    of  Um 

<  foresaid  lelter ; 

'  May  it  pleaie  your  moat  sacred  MaicMy  ; 
'  According   tu  yonr  majet^'a  commaiiih 

•  given  by  vour  royal  letter,  we  have  by  your 
'  proclamatiou,  adjuumed  your  parliament  la 
'  the  fint  Thutwiay  of  April  1686,  in  the  nsud 

■  manner.  As  alsii,  in  obedience  to  your  aacicd 
'  ccnim&nds,   in   nnotber  lelter  of  tlie   aaiiM 

<  dale,  we  did  intimate  your  royal  jJeaaure  la 
'  the  council  of  Ediobuich,  to  continue  tba 

■  town  council  as  formerly,  and  to  forbear  la 
'  proceed    in  any  clectiun   of  mapiatraUa  or 

■  icwn. council,  lor  the  entuingf  year,  until  joor 
'  niujesty  declare   your  pteasure.     We  judga 

•  ouiseUes  alwayf  obliged  to  infonn  your  m^ 
'jeslv,  a»  leiDg  of  great  importaace  to  your 
'  msjcaty's  (rovemniciit,   and  of  the   bigfaeit 

>  concern  to  all  yoiir  faithful  aerranta,  that  tba 

<  couiniiltee  for  jiublic  aflairi  bavin;;  appwnle4 

■  two  daj's  last  week,  for  aeatchin^  of  priaoiw, 
■and  eKauiinaiion  of  iiri»HierB,lhej' reported  to 

>  u\  that  III  the  examination  they  found  bv  Hr. 

•  WiUiam  S|>enre,  ihal  ar  Jnhn  Cocbran  a  aon 
'  had  lici-n  quesiibniiiir  him,  it'  he  had  cairied 

■  (HI  any  eorreipiindenee  betnixt  the  lord  re- 
'  K'^t:'')  '<"^  ''ic  i"'*-'  1'"^  Meltil,  by  which  it 
■'Would  a|ipciir,  that  sir  John  Oociinn's  aon 
'  had  Ireii  uractisit)^'  him,  whh  a  desi|:[n  to  ae. 
'  euie  the  lord  rn^ter,  wliirh  correspond enca 

<  is  ilcclarcil  by  the  said  Sjicnce  to  be  utterly 
'  fiilse.     I'hi-re  wax  aiiolhcr  called  Hr.  John 

>  Veilcb,  who  was  close  prisooer  by  the  lord 

>  chancclliir's  order,  and  tlieretbre  when  tha 
'  couobil  allied  fur  him,  they  removed  all  the 
'  clerli^,  and   that  Veitch  did   |;ive  bia  oath  in 

■  writ,  whereof,  be  said,  he  had  sent  tui  exuct 

■  duubia)  10  Ihe  lord  chancellor,  alter  his  lord- 

■  kliip's  sii'in<r  t'ruiu  this,  nliieh  proports,  as  if 

>  iiilbnnaliuiiliad  cuiiie  from  a  rebel,  or  some 

■  of  their  correspondence,   of  your  advocate's 

■  matvcTsaliou  in  your  majesty's  Mcrvice,  nhidi 

>  he  also  denies  upon  oatli.  VVe  have  likewise 
'  infurmation,  Ihal  albeit  sir  John  Cochran 
'  would  not  voluntarily  expose  his  secrets  and 
'  disouicries,  uiitd  lie  saw  your  majesty,  no  not 
'  tu  your  ufficers  of  stale  ;  yet  some  nave  tolft 

*  here  a  day  or  two  alter  sir  John  had  parted 
'  Iraiu  lliis,  ihut  be  was  to  accuse  the  eail  of 
'  Murroy  of  ciinversia^  with  traitora,  and  wc 
'  having'  sect  lur  air  James  Rocb-bead  the  in- 
'  lijruier,  wc  find  he  is  gone  for  London.  This 
'■  ill  liict  we  humbly  lay  before  your  royal  wi>- 
'  dum,  as  roaltera  of  extraordinary  weight, 
'  test  by  tucb  pnoliM*  your  in|i«aiy's  lernoa 
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may  be  more  endangered,  than  by  ^e  ene- 
my's open  eudeavoars ;  and  albeit  auch  in- 
fbrmationi  are  to  be  reeeiyed  against  the  beat 
servants,  yet  we  in  all  submission  offer  to  your 
majesty's  consideration,  how  far  the  rase  of 
defeated  enemies,  (especially  when  inauced 
by  threats  or  promises)  will  prompt  them  to 
concur  in  ruining  your  faithfdl  ser?auts,  who 
hafe  aerred  your  miyesty  (aithfiiliy,  in  ruining 
of  them :  and  we  humbly  offer  these,  amongst 
many  considerations,  to  your  sacred  m^esty, 
that'  from  your  royal  and  fatherly  interest  m 
and  OTcr  your  servants,  such  directions  may 
be  given,  and  such  notice  may  be  taken  of 
these  informers,  as  will  be  most  consistent 
with  your  majesty's  interest,  and  with  that 
which  is  a  part  of  it,  your  majesties  justice  to 
your  unioat  servants.  There  is  one  Webb,  a 
forfeited  traitor,  taken,  and  brought  before 
us,  whom  we  have  remitted  to  the  justices,  in 
order  to  his  execution ;  and  albeit  severalls 
of  these  irredairoable  rd)el8  be  still  skulking 
in  the  Mosses,  yet  at  present  there  is  a  greater 
quiet  in  the  western  shires,  than  has  been  in 
tnem  these  many  years  by  past,  and  all  pos- 
sible care  for  their  continuing  so  shall  be  taken 
by  us.  But  since  the  lord  privy  seal,  w*ho  has 
been  present  with  us,  and  whiwe  eminent  ap- 
pearance and  fidelity  on  all  occasions,  in  your 
majesty's  service  is  so  known  to  all,  espe- 
cially to  your  royal  self,  is  now  going  to  at- 
tend your  royal  majesty,  we  leave  a  more 
particular  information  to  be  given  by  him,  of 
what  relates  to  the  aforesaid  or  other  of  the 
public  concerns  of  your  majesty's  service 
nere,  and  what  further  occurs,  shall  be  iaith- 
liiily  transmitted  on  all  occasions,  by,  May  it 
please  your  majesty,  Your  majjesty's  most 
humble,  most  faithful,  and  mostobetuent  sub- 
jects and  servants.  Hubscribed  ul  tedernnt^ 
except  the  marquis  of  Athole.' 

**  October  24,  the   Conncill  have  the  fol- 
lowing Return  to  this  Letter : 

J*  Iv. 

*  Right  trusty,  fcc.  We  received  3'our  letter 
of  the  2l8t  of  September,  from  the  marqub  of 
Athole,  by  which  we  were  much  surpri^, 
that  you  had  taken  upon  you  to  examine 
Veitch,  committed  close  prisoner  by  our 
chancellor,  with  express  oroer,  that  none  of 
what  quality  soever,  should  have  any  access 
to  him,  and  to  take  up  the  order  given  by  our 
chancdlor.  Both  which,  we  look  upon  as 
actions  of  that  nature,  as  we  cannot  but  ad« 
mire  how,  or  by  what  perswasion  you  came 
to  do  them  ;  for  supposing  it  has  been  pos- 
sible for  our  chancellor  to  have  done  such  a 
thing  without  our  order,  and  that  it  had  really 
been  amiss,  yet  we  ought  to  hiave  been  in- 
fbrmed,  and^ur  royal  pleasure  known,  before 
any  thing  had  been  done  contrary  to  the  order, 
especially  where  there  was  no  danger  in  a 
much  longer  delay,  llus  we  look  upon  to  be 
bO  much  our  immediate  concern,  that  we 
most  let  yoa  know  how  moch  we  are  dissa- 
tidM  with  ft,  that  for  tiie  futoK  yoo       ' 


be  more  careful,  that  no  such  practice  may 
be;  We>lo  likewise  find  in  that  letter,  that 
some  rebels  have  been  induced  by  threats  or 
promises,  to  accuse  some  of  our  faithful  ser- 
vants. We  doubt  net,  that  before  you  ient 
us  that  information,  you  were  acquainted 
with  the  names  of  6uch  as  threatened  or  pro- 
mised rewards  in  so  vricked  a  matter,  (as  is 
well  known  to  the  world  we  would  not  suffer 
against  the  worst  of  our  enemies)  w  hich  names 
we  desire  tu  be  sent  forthwith  to  us,  that  w» 
may  make  them  examples  of  our  justice  to 
posterity.  So  we  bid  you  heartily  farewel. 
Given  at  our  Court  at  Whitehall,  the  17tfai 
day  of  October,  1685,  and  of  our  reign  th» 
first  year. 

*  By  his  Majesty's  command.    Melford.* 

'*  Such  a  letter  required  a  speedy  answer, 
and  so,  October  25,  tliey  make  the  following 
Return  : 

*  May  it  please  your  sacred  Majesty, 

*  We  regret  very  much,  that  any  thing  hi 
our  conduct  should  have  offended  your  sacred 
majesty,  whose  prosperity  and  greatness  we 
have  ever  designed  in  all  our  eonssltatkms 
and  actions ;  and  since  your  sacred  majesty 
has  prescribed  to  us  measures,  for  our  conr- 
duct  in  the  future,  we  shall  by  obedience  sbe^ 
what  have  been  our  former  designs;  oor 
would  we  insist  upon  what  was  done  at  the 
writing  of  the  last  letter,  lest  it  might  seem 
a  justification,  if  your  majesty's  express  com* 
manda  in  your  letter  did  not  ordain  us  to 
give  an  account  of  the  motives  upon  which 
we  proceeded.  As  to  what  concerned  the 
examination  of  Veitch,  we  having  seen  my 
lord  chancellor's  order,  which  bears  nothing 
of  any  warrant  from  your  majesty ;  yet  we 
thought  it  our  duty,  to  have  so  mUch  respect 
to  a  person  of  his  eminent  trust  and  merit,  to 
continue  Mr.  Veitch  close  prisoner,  according 
to  his  lordship's  order,  without  ever  taking  up 
the  same  firom  the  keepers,  in  whose  hands  it 
did  and  still  lies,  notwithstanding  that  Mr. 
Veitch  has  both  deponed  to  his  lordship  and 
us,  that  he  knew  nothing  of  that  affair,  nor 
would  we  proceed  on  that  examination,  ontH 
we  knew  what  he  had  said  to  his  lordship  ; 
and  accordingly  he  continues  still  close  pri- 
soner, so  that  whate^-er  enquiry  may  be  made 
as  to  him,  is  still  entire ;  nor  would  we  take 
any  discovery  from  him,  further  than  what 
was  made  to  my  lord  chancellor,  nor  wouU 
we  so  much  as  keep  a  double  of  the  same^ 
but  transmitted  it  to  your  majesty  by  an  of- 
ficer of  state,  and  member  of  the  private  com- 
mittee. And  one  of  the  chief  motives  that 
induced  us  to  believe,  that  we  might  examine 
him,  was,  that  my  lord  chancellor's  order  did 
not  expressly  bear,  that  no  person  or  judi- 
cature should  examine  him,  which,  if  it  had 
been,  we  would  have  had  that  just  deference  to 
my  lord  chancellor's  order,  as  not  to  have  exa- 
mined him ;  but  the  order  bearing  only,  that  no 
person  shouM  speak  with  or  see  him,  we  only 
considered  Veitch  to  be  in  the  eondition  of 
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pears  fnim  Mr  Patrick  llnnie'sNarnitK'e  fp.  9), 
puiilisbeil  l»y  iMr.  Rose,  that  sir  Jobn  Cocmue 
ami  his  son  John  opim  the  news  of  king 
Charles'  death,  came,  with  other  gnpntlemeo, 
<)l  AinstcnJam,  and  bir  John  eagerly  concurred 
in  the  concert  which  was  tlicre  had  respecfinfi^ 
the  iiitaM(»n  tif  SScntland,  in  co-nperation  with 
3loiniiuiiih.  Sir  Patrick  H nine's  narraUre  is 
an  urcdiiiit  nt*  the  occurrences  in  that  expe- 
ditiun,  in  ^^  liicli  he  had  a  very  actif  e  part. 


<  otlicr  rlose  prisiiners,  n  h(*in  the  council  um's 

*  to  exaniiiie.     but  whatevcTthe  practice  has 

*  been,  it  is  sufficient  tor  u%  that  jour  m^yesty 

*  has  excluded  all  examination  in  inch  caM*!r 

*  thr  the  tiitiirr,  which  we  bhall  humbly  ami 
*■  heartily  obey.    And  to  shew  that  no  interest  , 
'  ol'uurs,  did  or  shall  induce  us  to  brlie\e,  that  j 

*  your  mujrbty  by  yourself  or  y«'ur  onlrr,  may  i 
'  not  (.\aniioc  any  ^MTiion  niiatsoeiiT,  cither  as  ' 
*■  to  lis  or  your  majesty's  servaiitK;  we  a«rain 

*  re  lie  w   I  he  uckmiwled^nicnt  in  our  I'lruier 

*  klter,  that  inldrniations  arc  to  he  received 

*  aj^ainsl  the  Xnsi  oI'MTvants;  and  we  may  be  i 

*  ihehati  r  in  this  ai'knowIedg;meiit,  that  we  arc 
'  an  happy  as  to  live  under  a  prince  who  will 
*■  proteri  the  innocence  of  his  a[>pro\€'d  aer- 
'  vauts.     As  to  that  expression  in  your  ma- 

*  ji>ty  V  letter,  that  simie  rebells  have  been  in- 

*  duL-ed,  by  tlir«ais,  or  pmniises,  to  accuse  your 

*  servants,  we  Inmibly  otTcr  to  your  majchty*s 

*  couiiideration  the  chiuse  of  our  Itltcr,  \thich 
'  bears,  that  we  in  all  sidmiission  offer  to  your 

*  niaj(-sty*s  considtnition,  how  tar  the  rage  of 
'  defeated  enemitrs  may  pnimpt  them  to  mine 

*  your  majesty's  faithtnl  sett  ants,  which  was 
'  an  abstract  consideration    in    tlio    ••eneral, 

*  uithuut  retiectiui^  iifmn  any  |mrticuiar  person 

*  wha'tsoniever,  or  arisint<f  lioni  any  cxumina- 

*  tion  mentioiutl  in  the  lelter,  bnt  from  the 

*  8041  experience  we  have  of  the  rage  of  your 

*  majesty's  enemies  against   your   majesty's 

*  servants,  oiul  the  great  hlnTty  they  take  to 

*  swear  every  thing  they  think  for  the  ad  van • 
'  tage  of  their  cunsc;  n'nd  in  this  time  \ihcn 

*  your  majesty's  ciienuL-s   have   nothing  left 

*  them^  hut  this  rcii-nge,  airuinst  those  who 

*  faithfully  serve,  to  mine  them,  and  who  are 
*■  irre<'oneilahlc  with   them  and  their  interest, 

*  upon  your  sacrtil  mujestv*s  account,  es|K^- 

*  ciall} ,  besiiii-  cmr  rnin,  tl»Vy  may  project  Ki 

*  themselv 

*  roent 
'  most 

*  offereil  lo  vour  mnjesty  by,  >lay  it  please  your 

*  sacred  majt-stv,  \  «»ur'inajestv'"s  most  humble, 
'  most  (aillifnl,  and  most  olioilient  subjects  tuid 

*  serviiiils      SiiKsc  -i}<(.>d    «/     stdtrurit,    except 

*  iiuleuinis  and  T'Luerhousc.* 

l.nird  «>f  Al.biJlslisdl,  The  Karl  of  Balcanas, 

C.  <.'rali;iui  of  Claver-  Th»-  Lord  V.  Tarbet, 

hon>e,  The  hold  Vcst«r, 

I.aitd  of  (ioslord.  lVcsidv.'nl  ofSiissiun, 

The  I.«>rd  Aiehui^liop  The  I-^)rd  Advocate, 

of(ilas;:nu.  The     Lord     Justice- 
Tbo  Karl  of  Linlilh-         Clerk, 

gow,  l-uiiJ  of  Drunielzier. 

•••  I  low  ihis  matter  ended,  1  cnnnot  say.  If 
thi*  procidure  uf  tin*  ciMUuill  after  tliisyear, 
liad  been  instrt  in  ]J»';:isters,  wc  nii^ht  "have 
l:noMu  more  of  this,  and  otlindtfreirnces  which 
ItMI  in  amo:l^' il\r  man!ii;;iTs  in  this  veign,  of 
^vhich  1  am  not  in  case  to  give  certain  ac- 
counts.'' 

Mr.  I^iiig  N«ys  that  Cochrnne  [qu.  both] 
Mva|>cd  witii  Meivil  into  Holland,  and  it  ap- 


^ ,  urNiiif  luir  nnn,   iiay  may  projeci  i<i 

iselves  n  fnvdomfrom  death  and  punish - 

t,  Mhicli,  Hs  they  just-y  dtser^e,   is  the 

territieation    of    all  "U'rrors.     This   is 


The  fo1lo(\ing  is  the  account  of  Wodrow, 
into  which  he  sa}s,  he  has  incorporated 
the  na|)ers  which  the  earl  wrote  Milh  Lis  own 
hami,  or  dictaUtl  in  pri8(»n.  "  These,"  he  aiUa, 
**  arc  evidently  untinishr<1,  hut  as  to  a  pUiii 
narrative  of  the  most  cousiderahic  facts,  tbey 
are  the  best  account  I  have  secu  of  this  mat- 
ter." 

*'  Monmouth  was  not  foru-ard  to  do  any 
thing  thiring  his  father's  life ;  but  when  he  was 
deiid^  and  that  in  so  very  auspicious  a  manner, 
he.  with  the  banished  noblenten  from  Britaiu, 
thought  it  high  time  to  bestir  themselres,  judg- 
ing things  now  come  to  a  crisis,  b\  tlie  acces- 
sion of  a  bigot t4^  |Kipist  to  the  thruoe,  and  all 
like  to  go  as  Home  would  have  it. 

**  Acconlingly,  in  the  end  of  Febroaiy,  in 
March  and  April,  there  were  several  meetings 
kept  in  Holland  ;  and  an  invasion  wa.9  resol? ed 
upon  as  necessary,  'ilie  duke  of  Monmouth, 
with  the  English  refugees,  were  to  land  in 
Kn^Iaiid,  and  the  carl  of  Argyle,  with  the  HccXM 
people,  were  to  essay  to  lanJ  in  Sjcoiland  ;  and 
It  was  agn?e«1,  that  6otli  should  be  as  much  as 
|K)ssible  about  the  same.  time.  Hie  duke  of 
Alonmouth's  attempt  1  shall  wholly  leave  to 
the  Knglish  historians,  and  confine  myself  to 
the  earPs  design  upon  Scotland. 

*'  I  lin\ebt'tort'  me  tlu^  Minutes  of  a  meeting 
of  our  S(H>ts  |>oople  at  .Amstcrtlam,  April  17, 
O.  S.  this  T(  ar,  and  the  reader  will  desire  to 
have  them  hrre.  There  wvrv  present  the  earl 
of  Arg\le,  Mr.  Charles  Campbel  his  son,  sir 
John  fochran  of  Ochiltree,  sir  Patrick  Hume 
of  Poluart,  G(!ori|;c  Pringle  of  Torwoodlee, 
"William  iienholm ofUfstshielsyCseorge Hume 
of  Jia.ssii;dean,  John  CVichran  of  ^\aterside, 
Mr.  G(*oi-ge  U'isheart,  William  C'lellan,  James 
Stuart  advocate,  and  Mr.  liilbert  KUiot.  8ir 
John  Cochran  was  elected  Vre^ea  pro  hue  rice. 
They  unanimously  resolve, 

<  That  the  ahovenamid  persons,  and  other 
'  gentlemen  of  the  kingdom  of  Scotland,  joy  n- 
*'  ing  with  them  in  a  great  undiHiaking,  in- 

*  tended  by  them  in  the  defence,  and  for  the 
'  recovery  oi  the  religion,  rights,  and  Idierties 
Md'the  kmgdom  of  Scotland,  shall  assume  and 

*  take  upon  them  the  quality  and  chantcter  of 
'  a  council,  for  consulting*  and  determining 
*•  whatsoever  relates  to  that  great  undertaking, 
'  and  management  thereof;  and  that  so  »mh 
'  as  thev  come  to  Scotland,  such  of  t)ie  nation 
'  as  shall  joyn  themselves  to  them  in  the  pro- 
<  seeution  of*  the  said  undertaking,  shall  like« 

*  wise  have  access  unto,  and  bejojned  ilk  tbi 
'  foresaid  coundi. 


I 
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*  The  peraohs  foresaid,  hi  the  character  and 

*  quality  above  ezpreaaed,  do  resolve  to  make 
'  war   to  the  efl^t  abovementioDed,  against 

*  James  duke  of  Albany  and  York,  and  such  as 

*  shall  adhere  to  him ;  and  for  the  command 
'  and  conduct  of  the  army  they  shall  be  able  to 
'  gatlier  tocher,  they  did  ananimously  choose 

*  and  appoint  Archibald  earl  of  Argyle,  to  the 
'office  of  captain 'general,  with  as  full  and 

*  ample  power  as  any  captain-general  is  ordi- 

*  naniy  m  use  to  have  from  any  free  state  in 

*  Earope. 

'  They  elected  and  nominated  Mr.  William 
'  Spence  their  clerk,  and  recommend  it  to  the 

*  said  James  8tuart,  to  perfect  the  declaration 
'  of  war  they  design  to  publish,  and  that  sgainst 
'  Munday  next. 

« It  is  resolved,  that  Mr.  WUKam  Veitch, 

*  Mr.  George  Barclay,  and  William  Clellan,  be 

*  dispatched  to  Scotland,  and  instructed  for  that 

*  effect;  and  that  the  earl  of  Argyle,  sir  John 

*  Cochran,  sir  Patrick  Hume,  George  Pringle, 
'  and  William  Denholm,  meet  tomorrow  at  the 

*  earl's  chamber  at  eight  of  the  ckwk  in  the 
^  morning,  to  expede  their  instructions,  and 

*  adjourn  their  meeting  till  Munday  at  eight 
^  of  the  clock  at  night,  to  sir  John  Cochran's 

*  chamber.* 

**  No  doubt  tliey  met  at  the  time  concerted, 
though  I  have  seen  no  more  of  the  minutes  of 
their  procedure,  and  I  reckon  then  they  agreed 
to  the  draught  of  their  declaration,  which  shall 
tn  its  own  room  be  inserted.  Probably  after 
that,  they  did  not  often  meet,  for  the  time 
agreed  upon  'twixt  them  and  the  duke  of  Mon- 
mouth and  his  company,  was  now  hasting  on. 
I  find  Mr.  Barclay,  and  William  (afterwanis 
lteutenant-cok)nel)  Clellan,  were  in  Gotland 
before  the  earl  came  over,  and  no  doubt  kept 
by  their  instructions. 

''  U|K)n  the  l9t  of  May,  the  earl  and  his 
frietids  left  Holland,  with  a  very  few  shi|»5,  and 
a  considerable  number  of  arms.  The  money 
expended  on  these,  was  mostly  raised  on  the 
carl's  credit.  The  duke  of  Monmouth,  with 
the  English  gentlemen,  had  faithfully  engaged 
not  to  stay  above  ten  days  alter  them  in  Hoi - 
lAud  ;  but  it  was  a  month  before  tlvey  landed  in 
England.  Whether  this  was  done  of  design, 
or  necessarily,  I  do  not  determine.  It  was  ru- 
moured, that  this  delay  was  advised,  that  the 
En<;li$ih  forces  might  be  poured  down  upon 
{Scotland,  ami  their  game  thus  be  the  easier  in 
England.  However,  it  is  certain,  the  duke  of 
Monmouth  was  extremely  concerned  when  the 
earl's  party  was  broke,  and  the  earl  himself 
taken ;  and  indeed  his  interest  could  not  have 
met  with  a  sorer  dash.  It  is  plain,  the  English 
not  keeping  to  the  terms  of  agreement,  tended 
much  to  heighten  the  earl's  malheurs,  and  to 
the  ruin  of  both. 

"  The  court  of  England  bad  very  exact  and 
particular  information  of  the  number,  force, 
and  designs  of  the  earl's  little  squadron,  before 
tlioy  came  off.  And  notice  accordingly  was 
t^iven  to  the  managerain  Scotland  to  be  upon 
iheir  gqurd.    Their  touching  at  OrkiMj  did 


further  ahurm  Scotland  ;  and  so  much  had  the 
kte  imposed  oaths  corrupted  the  generality, 
and  so  great  was  the  influence  of  the  managen, 
that  there  ajipeared  a  very  general  oppositioii 
against  the  earl's  attempt ;  and  auch  was  the 
consternation  and  terror  upon  friends,  and  so 
tar  were  they  sunk  by  long  oppression,  that  at 
best  they  were  silent,  and  would  not  so  much 
as  correspond  with  such  as  were  sent  over  from 
Holland,  and  a  coming. 

'*  In  short,  as  the  earl  himself  in  the  foresaid 
hints,  more  than  once,  remarks,  '  the  Lord's 
'  time  was  not  yet  come.'  The  body  of  Prea- 
byterians  in  Scotland,  were  sorely  broken  in 
the  place  of  dragons,  their  ministers  scattered, 
and  the  bulk  of  the  people,  who  wished  well  to 
this  enterprize,  were  perfectly  dispirited  under 
twenty  four  years  sore  sufferings.  The  furnace 
had  not  altogether  healed  the  rents  and  breaches 
among  them  ;  and  the  party  who  were  in  arins, 
waudring  and  hiding  in  the  fields,  too  many  of 
them  were  gone  to  those  heights,  which  did 
not  permit  them  to  ioyn  with  any  frankness  in 
this  design,  as  hath  been  observed ;  and  the 
rest  were  miserably  bom  down,  and  frighted 
with  the  soldiers  and  militia ;  and  most  of  tiie 
honest  Presbyterian  gentlemen  were  either  in 
prisons,  or  forfoited,  and  so  scattered,  as  they 
could  do  nothing  in  finvours  ot  the  earl.  And 
above  all,  the  self-conceitedness,  cowardice, 
ignorance,  and  miserable  differences  among 
some  who  were  embarked  in  the  desig^n,  spoil- 
ed all ;  so  it  is  no  wonder  I  have  a  very  melan* 
choly  and  sorry  account  to  give  of  this  enter- 
prize. 

*<  Before  I  come  to  give  an  account  of  the 
earl's  attempt  itself,  I  shall  insert  what  I  meet 
with  in  the  council -registers  relative  thereunto, 
till  the  onri  wad  Ki'izt  d,  from  which  it  will  ap-> 
pear  hnw  exact  their  information  was.  1  take 
the  appointment  1  find  in  the  council -books, 
March  IS,  to  have  come  from  some  hints  of  a 
designed  invasion.  '  The  man)ui8  of  Atholeis 
'ordered  to  ruise  five  hundred  highland- men, 

*  for  securing  tlie  peace  of  the  shire  of  Argyle, 
'  and  that  they  have  meat  and  drink  provided, 

*  with  arms  and  ammunition,  out  of  the  king's 
'  magazine.'  Their  information,  it  seems,  haa 
been  very  particular  and  cai-ly,  for  April  28,  the 
council  write  a  letter  to  the  lords  justices  of 
Ireland,  thanking  them  for  sending  down  the 
threes  to  the  coast,  and  acquainting  them,  that 
by  this  time  they  rei-kon  the  late  carl  of  Ar- 
gyle is  sailed  with  three  ships.  That  same  day 
they  publish  u  proclamation,  ordering  all  the 
subjects  to  be  in  a  readiness  to  assist  the  king 
in  case  of  an  invasion.  And  next  day,  April 
29,  they  grunt  a  commission  to  the  marquis  of 
Athole,  to  be  lord  lieutenant  of  the  shires  of  Ar« 
g}le  and  Tarbat.  He  is  ordered  to  march 
mtli  some  forces  to  that  shire,  and  every  place 
he  gotf  through  is  ordained  to  furnish  hire 
with  baggage-liorses.  And  May  8,  the  coun- 
cil declare,  that  by  that  clause  iu  the  marquis *s 
commission.  That  he  should  take  provisiona 
neccssarv  to  such  as  were  under  his  command, 
they  fUMUCitaod  that  be  may  take  quirten,, 
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<<  May  11,  the  ooancil  pubNsh  a  ProHamt- 
tkm,  oraerinf  out  all  the  fenciUis  men  ;  which, 
since  it  is  in  common  form  with  tbooe  at 
BothwH  and  Pentland,  needs  not  be  iuort 
May  ir.  Letters  are  writ  by  tlie  council  to  the 
duke  of  Gordon,  and  a  f^reat  many  others  in 
the  northern  shires,  acquainting'  them,  that  the 
carl  of  Arpi^yle  is  appearing  on  the  westem 
islands,  and  appointinif  them  to  call  forth  the 
heritoi*s.  That  same  day  William  Hpence  and 
Blackadder,  are  ordered  to  be  brought 
■outh  to  £diDburGii.  And  May  19,  all  the 
heritors  on  the  south  side  of  Tay,  are  ordered 
to  attend  upon  the  kiog's  host  That  same 
day,  «<  Lord  Neil  Campbell,  William  Cochran 
younger  of  Ochiltree,  the  master  of  Melvil, 
and  Pringle  younger  of  Torwoo<llee,  are  re- 
quired to  enter  their  persons  within  twdfe 
hours,  in  the  castle  of  Kdinboi^^.*'  This  n 
all  I  have  observed  in  tlie  registers,  till  June 
90,  when  the  earl  of  Argvie  is  ordered  to  be 
broucht  to  Edinburgh  under  a  guard,  as  we 
shsllbear.  1  return  now  to  give  a  narratiTe 
of  the  earl's  attempt. 

'*  At  tirst  their  voyage  was  very  promising, 
and  in  three  davs  tliey  were  at  Orkney,  and 
happily  escaped  the  dangeroun  tides  there ; 
and  under  a  considerable  storm  they  were  kept 
together,  and  free  of  the  roCks,  *when  they 
could  neither  see  the  coast  nor  tlieir  lantema, 
by  reason  of  a  thick  mist :  but  next  day,  un- 
happily they  found  themselves  on  the  wrong 
aide  ol  Orkney,  and  had  missed  the  passage 
betwixt  Orkney  and  Zetland  ;  so  tliey  were 
forced  to  put  in  to  get  pilots,  not  without  hopes 
of  assistance,  but  were  disappointed. 

**  Mr.  Blackadder,  son  to  Mr.  John  Black- 
adder,  oi'  wlioiu  before,  was  sent  in  by  the  earl 
to  get  intelligence,  and  Mr.  "William  Spence 
would  needs  go  with  him,  to  visit  an  uncle  of 
his  who  lived  in  Rirku-all,  the  chief  town  in 
Orkney.  Both  were  iliscovered,  and  catched 
by  the  old  bishop  tliere.  This  was  a  great 
loss,  and  alarmed  the  country  very  much,  and 
notice  was  soon  si>nt  to  the  goverument,  of  the 
■moll  force  the  carl  had  \i  ith  itim. 

**  The  carl  was  peremptorily  resolved  to  re- 
eover  the  two  ^ntlemen,  an([  ordered  sir  Pa- 
trick liume,  with  a  part^  of  fusileers,  to  attack 
the  town  where  the  bi«hop  and  they  were, 
which  might  have  been  easily  done ;  but  some 
of  tlie  company  influenced  the  earl,  and  much 
more  the  masters  of  the  shijis,  pretending  they 
might  ly  long  there,  detained  by  contrary 
winds  ;  so  the  design  was  dropt,  and  only  live 
or  six  prisoners  seized. 

'*  From  Orkney  the  little  fleet  hosted  away 
bv  the  inside  of  the  Western  Islands,  os  the 
shortrst  coarse ;  and  had  tliey  got  thither 
straight,  they  would  have  surprized  a  gentle- 
man, Hallcch'an,  in  lla,  with  lour  or  fi\e  hun- 
drfrd  men :  but  the  wind  calmed,  and  aAer- 
wards  blew  hard  and  contrary,  which  made 
them  tack  in  to  the  sound  oY  Mull,  that,  if 
possible,  the  earl  might  touch  at  Lorn,  a  part 
of  his  own  lands.  And  if  such  as  they  ex- 
focted  bad joyned  them,  that  eouatgr  had ' 


easily  raised,  and  tht  eari  in  full  timeal  11m,  to 
have  surprised  Ballechan  and  his  party  ;  bat 
tiiey  were  kept  back  for  forty  eight  hoin^  and 
misted  him  but  by  one  hour. 

<<  lo  Tobennore  in  Mull,  thej  dropp4Ml  an- 
chor, and  were  by  aeveral  rube  kept  there  threa 
da3rs,  which  was  mightily  to  the  disadvantage 
of  their  cause ;  for  every  boards  kiss  now  woa 
naore  than  of  a  day  at  another  time,  and  a  day 
like  a  month.  From  Mull  they  carried  three 
hundred  men  with  them,  and  wafted  orcr  to 
Kintyre.  Here  tiiey  met  with  new  dinppoint- 
menta,  many,  from  whom  they  expected  much, 
foiled  them.  However,  in  this  plaea  tbey 
stayed  some  little  time,  and  sent  over  some  of 
their  men  to  tha  Lowlands,  to  prepare  the 
west  to  joy  n  them. 

**  At  Campbdtonn  in  Kintyre,  wai  first  pnb- 
lished  and  dispersed  the  Ekmration  and  Apo- 
logy, 6cc,  drawn  up  in  Holland,  as  the  fore- 
mentioned  minutes  bear,  by  Mr.  Sloart  tlial 
eminent  lawyer,  and  excellent  person.  1  have 
two  copies  or  it  under  mine  eye  ;  that  printad 
at  Campbehoun  in  Kintyre,  in  the  shhne  of  Ar- 
gyle,  and  the  other  reprinted  soom  time  after 
m  Holtond,  loud  to  be  taken  from  a  conectoopy. 

*'  This  Declaratkm  and  Apohigy  the  reader 
will  fold  drawn  with  a  vast  deal  of  jodgnieot, 
candor  and  calmness,  and  it  contsins  a  nsost 
pathetical  and  affecting  account  of  the  pre- 
sent Slate  of  thin^  in  Scotland,  and  ihe  pie- 
oeedinff  history  will  afford  vouchers  for  many 
particulars  in  it.  Itmieht  hare  been  expected 
this  declaration  would  liave  much  awakened 
the  kingdom,  but  indeed  it  had  yery  little  in- 
fluence that  way. 

**  When  they  were  at  Mull,  or  coming  to  it, 
the  earl  sent  off  his  son  Mr.  Charies,  and  ho 
went  ashore  at  the  castle  of  Dunstaffage,  with 
letters  to  his  friends.  Some,  whom  he  sup- 
posed to  be  his  friends,  basely  discovered  all, 
and  others  were  very  backward  to  joyn.  The 
lairds  of  Lochniel  and  Loup  had  letters  amon^f 
other  gentlemen  of  the  shire.  The  first  gave 
Mr.  Charles  his  solemn  promise  to  joyn  the 
carl  with  all  men  he  could  raise,  and  that  upon 
a  day  appointed ;  and  yet  most  treacherously 
he  sent  by  an  express  the  eari's  letters,  and 
probably  his  declarations,  to  the  council  at 
Edinburgh,  and  afterwards  joyned  tlie  marquis 
of  Athole,  with  his  forces,  at  Inveraray. 

"  Mr.  Charles  used  all  his  interest  in  that 
conntry  to  convocate  tliem  ;  but,  except  an 
hundred  or  two  hundred  volunteers,  he  had 
very  little  success.  Some  pretended  they  did 
not  Delieve  the  earl  was  come  in  person,  other- 
wise he  himself  would  have  come  to  the  shire  ; 
others  professed  their  willingness  to  stand  and 
fall  with  the  eari,  but  pressed  he  might  go  and 
fight  the  enemy,  otherwise  their  families  lay 
presently  at  their  mercy  ;  and  indeed  the  best 
of  the  gentlemen  in  the  earl^s  company  were 
for  this,  but  it  was  as  violently  opposed  )>y 
others. 

**  All  Mr.  Charles  got  done,  was  potting  a 
garrison  in  the  castle  of  Carnasory,  the  diall- 
ing bouie  of  sir  Doneaa  Campbel  of  Avddn* 
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breck,  and  the  settlinff  of  himwlf  with  a  few 
men  in  a  little  town  beloog^iig  to  sir  Duncan, 
about  four  miles  distant;  and  informed  bis 
father  thence,  of  the  state  of  the  country. 

^'  While  the  earl  was  at  Kintyre,  *he  had 
letters  from  Mr.  George  Barclay,  who  had 
been  sent  over,  as  we  heard,  and  was  a  consi- 
derable trustee  in  the  Lowlands.  By  those  he 
had  accounts,  that  all  possible  was  done,  in 
order  to -dispose  the  country  for  befriending 
him  ;  but  no  assurances  could  be  given  of  any 
considerable  party  there  joining  him ;  that 
several  had  the  matter  uncfer  their  considera- 
tion^ but  were  come  to  no  resolution.  In 
short,  all  was  but  faint  probabilities. 

**  Matters  standing  thus,  we  need  not  won- 
der the  (ta\  and  his  party  stayed  some  time  in 
Kintyre.  The  earl  was  indeed  very  much 
blamed,  as  losing  time,  and  giving  hb  enemies 
time  to  draw  together  an  army ;  but  necessity 
hath  no  law.  And  further,  as  was  then  given 
out,  he  had  promised  to  the  dnke  of  Monmoudi, 
to  continue  in  some  retired  place  of  the  coun- 
try, till  he  had  notice  of  the  duke's  being  in 
action  in  England.  He  had  likewise  given 
assurances  of  rai8in|f  a  considerable  number 
of  men  in  his  own  shire,  and  we  see  how  much 
he  was  disappointed.  8carce  any  uf  his  friends 
there,  save  sir  Dunqm  Campbe!  of  Auchin- 
breck,  with  about  eight  hundred  men,  joyned 
him. 

"  Very  few  resorted  to  him  while  in  Kim- 
tyre  ;  oury  he  had  one  addition  uf  about  three 
Imndred  foot,  and  one  hundred  horse.  Upon 
this  small  accession,  he  proposed  to  send  off  a 
West -country  gentleman  to  the  castle  of  Anl 
millan,  who  declineil  goin^  till  some  intelli- 
gence came  ;  and  tlien  he  was  not  only  wil- 
ling, but  rash  and  hasty  to  undertake  that  ex- 
ueditioo,  till,  with  much  ditficulty,  the  earl 
hindered  him,  having  received  -advices  the 
country  was  fuH  of  forces,  and  some  English 
iVigates  upon  that  shore. 

'<  About  this  time  the  good  news  came,  that 
Auchinbreck's  men  were  ready ;  whereupon 
the  earl  ordered  him  to  march  vritb  them  to 
the  Tarbet,  a  very  centrical  place,  and  oppo> 
•ite  to  the  Lowlands  ;  and  thither  the  earl 
came  with  his  three  com|Minios  from  11a,  and 
three  companies  from  Kintyre,  commanded  by 
colunel  Ay  lief,  Robert  Elphiustonn  of  Lapness, 
and  major  John  Campbel,  afVerward  executed 
at  Inveraray,  and  a  troop  of  horse  commanded 
by  Rumbold. 

"  At  the  Tarbet,  upon  the  <27lh  of  Blay,  the 
earl  printed,  and  caused  disperse  his  dwn  De- 
claration. This  I^sper  bears  the  reason  of  it 
in  its  own  bosom.  The  earl  had  concurred  in 
the  former  large  dedaratioii-;  but  it  was  given 
out  by  his  enemies,  that  he  ha<l  private  views 
to  recover  bis  own  estate,  and  the  lands  of  his 
neighbours.  This  he  fully  obviates,  and  pro- 
mises to  pay  not  only  his  own  but  his  father's 
debts.  The  other  particulaFS  the  reader  will 
find  in  the  paper  itself,  and  so  I  say  no  more  of 
them.  This  declaration,  it  seems,  very  much 
disfjeasad  the  gof ennacot,  since  tbty  print  it 


at  full  length ;  whereaa  (he  former  dec|an^ 
tion  is  printed  in  some  short  hints,  with  per- 
verting clauses  insert  by  way  of  commentaryi 
and  for  the  refutation  of  it,  of  whiefa  iom« 
notice  hath  been  taken.  Both  were  puUisheC 
by  authority. 

**  At  that  same  place,  about  a  thousand  men 
joyned  the  earl,  mostly  with  sir  Duncan  Camp- 
bel. flere  the  earl  modelled  his  very  smu^ 
army  into  three  regiments,  which  were  not 
mucn  above  five  hundred  men  |)er  jneee.  Sir 
Duncan  Campbel,fJohn  Ay  lief,  and  the  laird 
of  Lapness,  were  colonels;  major  Alexander 
Campbel,  the  laird  of  Barbreck,  and  a  third, 
were  lieutenant-coIoneU ;  James  Henderson, 
John  FuUarton,  and  mtyor  John  Pampbel,  wenf 
miyors  ;  and  all  inferior  officers  were  at  thill 
time  nominate,  and  this  handful  put  in  ibm 
best  order  might  be, 

**  The  eari  was  fully  determined  to  have  at- 
tacked Ballechan,  who  was  lying  about  Inve- 
raray, waiting  for  the  marquis  of  Athole  and 
the  earl  of  Broad-albin  their  coming  up :  thiy 
was  a  very  reasonable  proposal.  That  gen- 
tleman had  but  about  six  hundred  men  with 
him,  which  might  have  easily  been  given  ac- 
count of,  and  Argyle  shire  settled  andsecured| 
and  the  earl's  army  at  least  doubled. 

'^  But  I  find  in  the  abovementioned  paper, 
that  sir  John  Cochran  and  some  others  of  his 
party  would  by  no  means  consent  to  this  ;  but 
were  peremptory  to  have  some  hundreds  of 
men,  and  half  of  the  arms  and  ammunition, 
brought  from  Holland,  given  sir  John,  and 
him  sent  to  the  shire  of  Air  instantly :  he  waif 
so  peremptory,  that  he  said,  if  no  fclody  would 
fp  with  nim,  he  would  go  alone  with  a  corn- 
fork  in  his  hand.  This  was  not  the  onlv  con- 
tradiction sir  John  gave  the  earl,  if  tne  ac* 
counts  of  those  times  may  be  credited. 

**  To  do  every  man  justice,  as  far  as  my  ac- 
counts afford  materials  in  this  irksom  stury,  I 
am  apt  to  think,  sir  John  laid  too  much  weight 
upon  some  informations  which  came  from  the 
Lowlands,  and  promised  himself  a  great  deaf 
more  than  came  to  pass.  I  have  before  me  m 
letter  without  any  date ;  but  I  take  it  to  be  at 
this  time,  from  WilUam  (aflerwiirds  lieutenant- 
colonel)  Clellan,  to  sir  John,  which,  with 
some  other  accounts  of  such  a  nature,  might 
have  put  an  edge  on  sir  John's  expectations; 
especially  in  a  matter  he  would  so  willingly 
have  had  true.  It  deserves  a  room  here,  as 
what  at  least  will  let  us  in  to  the  activity  and 
endeavours  of  that  pliant  gentleman,  in  the 
trust  committed  to  him.     It  follows  :  ^ 

« S.  P.  1. 

*  If  Tou  knew  what  hazards  I  have  run, and 
travel  I  have  been  at,  yon  would  be  satisfied  I 
have  not  been  negligent.  I  have  turned  all 
stones,  and  hope,  by  God's  assistance,  things 
shall  ^  well.  The  great  multitudes  of  ene- 
mies, and  the  remissness  of  some  friends, 
have  retarded  mightily.  By  God's  help,  I 
hope  the  malecootents  are  gained,  and  begin 
now  to  aiot  :•  i  have  this  order  to.  write  in  their 
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*  Qame4,  thit  if  Mr.  Ker  be  for  the  work  of  rc- 

*  formation,  carrietl  on  from  the  1G38  to  the 

*  164B.  tliey  are  fur  him.    Let  him  not  spare  to 

*  speak  them  fair,  and  not  to  be  any  war  trou- 

*  bled  for  what  they  may  write  to  him/   Keep 

*  you  strong;  wlicn*  you  are,  and  keep  the  cne- 

*  my  in  as  jfreat  vexatinn  as  you  can,  till  you 

*  see  a  beacim  upon  Lowdon-hill.  I  hope  in 
'  eij^ht  days  or  thereby  all  shall  be  iu  a  Ha  me. 

*  Send  us  intelli^*iicc  to  Moffat -well,  if  |M\.\si- 

*  Ue,  where  I  shall  have  a  man  or  woman  \utli 

*  a  knot  of  broad  red  ribbons  about  their  rii^lit 
'  arm,  to  whom  they  shall  give  all  their  iiitelli- 
«  gence.     Haste  to  send  it.    The  cnemita  did 

*  prevent  us  as  to  horses,  but  we  are  minded  to 

*  retake  them.     If  you  could  Avquently  alarm 

*  the  enemies,  it  would  exceedingly  weaken 
'  them.     In  short,  thiugi  are  brought  to  a  pro- 

*  bable  {losture.' 

"  This  probability  did  miss^ire,  and  tlioso 
termed  malecontents,  the  society  people  in  the 
pouth  and  west,  fell  into  differences,  as  we 
heard,  as  to  the  terms  upon  which  they  would 
joyn  with  Arj;\  Ic.  Hut  1  ran  lind  nothin«>[  of 
their  scruples  as  to  his  bciufr  against  moiiar* 
chy,  and  tor  a  commonwealth,  which  is  a 
inerc  reproach:    And  nothing  was  effectually 

dODC. 

**  However,  such  accounts  as  these  made 
loroe  of  the  gentlemen  stiffly  oppose  the  earl 
his  going  to  Inveraray,  when  he  bad  an  excel- 
lent prospect  of  many  advantages  by  so  doing. 
To  determine  their  different  sentiments,  a 
council  of  Har  mus  called,  and  there,  contrary 
to  the  earl's  sentiments,  it  was  resolved  to  make 
an  invasion  U|>on  the  lowlands.  The  earl  calm- 
ly subniitteil,  but  indeed  this  step  was  mightily 
to  their  loss. 

<*  At  the  isle  of  Bute,  another  slop  bcfel 
them;  a  company  of  foot,  and  some  of  Ituni- 
bold's  horse,  could  not  have  boats  to  conic  up 
coon  enough,  and  waiting  for  them,  the  euri 
was  detained  three  days.  When  thev  urriveil, 
the  good  project  upon  Inveraray  was  laid  aside, 
and  the  forces  transported,  the  best  nay  tbey 
could,  to  Cowal  in  .Arcryle  shire,  just  opposite 
to  the  lou  lands,  whiitier  the  gentlemen  would 
be.  And  sir  John  Cochran,  colonel  £lphin- 
0toun,  and  major  Fullartouu,  were  sent  to  the 
lowlands. 

*<  Bv  this  time  the  coasts  were  guarded,  and 
some  l^nrrliiih  frigatsconie  up,  so  that  sir  John 
durst  not  land  in  the  Largs  in  Air  shire,  as  was 
projecteil,  but  put  in  towards  Grpcnock  for  in- 
telli(rcnce,  and  some  meal  for  their  army. 

'*  \Vh(*ii  they  rame  uithin  musket  shot  of 
lanii,  there  appirnit*d  a  body  of  horse  upon  the 
shore.  Sir  Junn  having  the  command,  ordered 
colonel  £iphinstouu  to  essay  landing  with 
about  twenty  men,  which  was  all  t)iey  could 
land  at  once  fur  want  of  boats  ;  but  the  thing 
being  in)|iru(-ticable  at  that  place,  and  the  co- 
loners  orders  being  only  to  obey  in  as  far  as 
reasonable,  taking  this  to  be  just  the  losing  so 
many  men,  he  flatly  refused. 
.  ^'  hiT  John  prevailed  upoa  miyor  FuUaitoun, 


with  about  a  dozen  of  m?n,  to  attempt  to  hud 
in  another  place  near  by,  which  be  cfid  imder 
the  fire  of  the  militia,  ami  got  safe  aahcire,  and 
into  a  sort  of  ditch  fur  shelter.  The  priotod 
account  abovenamed,  bears,  *  That  the  militia 
'  seeing  them  ashore,  gave  over  firio^,  and  the 

*  young  laird  of  Houston n,  and  Crawt'ordabuniv 

*  came  up  to  the  major,  and  aitother  with  him, 

*  and  had  some  conversation,  and  passed  tlicir 

*  mutual  wonls  of  liouour,  to  use  no  hostilhiea 
*•  till  the  parley  was  o\er.    After  they  had  asfc- 

*  ed  some  nueslions  at  the  major,  to  his  wreak 

<  surjirize,  tiiey  discharged  their  pistols  at liim, 
'  which  happily  missed  him,  and  he  returned 

*  his,  and  killcifone  of  their  horses,  and  woand- 

*  ed  anotlier.     By  this  time  some  more  men 

*  were  landed  to  the  inajor*s  assistance,  and 
'  those  with  the  first  |Kirty  bebavnl  so  wHI. 

*  that  tlic  militia  retired  to  the  face  of  ao  hill 
*•  op^iosite  to  the  ships,  who  Ared  some  guns  at 

*  thein,  ^^  hich  reached  so  near  them,  that  they 
*•  retired,  and  some  did  not  draw  bridle  till  they 

*  cume  to  Riisly.'  This  is  the  account  given 
in  the  printed  narrative  beforeinentioned ;  I 
cannot  assert  it  as  certain,  and  have  set  it  dowo 
as  I  lind  it. 

^'  Having  communicated  what  is  above,  to  a 
worthy  gentleman  present  at  tliis  little  scuffle, 
he  is  pleased  to  acquaint  me,  *•  That  the  heri- 

*  tors  of  itenfreu  shire,  formed  in  a  troop  oodcr 
'  the  lord  Cochran,  at  the  councirs  appoint- 
'  ment,  were  at  this  time  keeping  guard  at 

*  Greenock.  When  Mr.  Fullartoun  kinded 
*•  near  the  kirk  of  Iwreenock,  John  llousloun 
*■  youngtT  of  that  ilk,  lieutenant  of  the  troup, 

*  and   Thomas    Crauibrd    of   Crawfordsbum 

<  elder,  quarlennoster  to  it,  with  some  ffentle- 

<  men  in  company,  rode  down   towards  Mr. 

*  Fullartoun  and  liis  men,  who  hail  put  up  a 
,  signal  for  parley ;  and  Houstoun  having  ex- 
'  iKistuIated  with' the  major  on  their  invasion, 

*  lie  answered,  they  were  come  to  their  native 
'  country,  tor  the  preservation  of  the  Protestant 
"  religion,  and  liberties  of  tlieir  country,  and  it 

*  was  pity  such  brave  gentlemen  should  ap- 

*  pear  against  them,  in  the  service  of  a  popish 

*  tyrant  and  usurper.     Upon  which  iloustoun 

*  said  he  was  a  liar,  and  ilischarged  his  pistols 
^  amongst  them,  as  did  also  the  rest  of  the  gen- 

*  tlemeii  with  him,  and  the  major  and  his  men 

*  returned  their  tire  very  briskly,  but  did  no 

*  execution ;  only  Houstoim's  horse  being  of 
*•  mettle,  and  unused  with  fire,  threw    him, 

*  but  he  boon  remounted,  and  returned  to  the 

*  troop.' 

*«  U|>on  thoir  flight,  sir  John  with  the  rest 
came  ashore,  and  entefed  the  town  of  Greened^ 
find  endeavoured  to  prevail  with  the  inhabitants, 
to  joyn  iu  defciice  of  religion  and  liberty.  He 
seized  alK>ut  forty  bolis  of  meal,  insbead  of  the 
two  hundred  the  eurl  had  ordered  him  to  bring 
for  the  use  of  the  army ;  and  then,  upon  a  fake 
alarm,  went  off  in  thcnight,  and  sailed  back  to 
Cowal,  and  there,  too  late,  declared  it  was 
folly  to  attempt  the  lowlands  as  yet,  they  being 
every  where  truarded  with  soldiers  and  mihtia. 

**  Ail  now  left  to  the  carl,  was  to  mike  the 


1Q25J  STATfe  TRIALS,  36  CuARLKS  II.  l6B4,.— the  E.  of  Londaunrnd others.  [1026 


best  he  could  in  his  own  country  ;  and  so  he 
renewed  his  desig^n  to  attempt  Inveraray, 
tboiis^h  now  at  a  rast  disadvantage.  Ac- 
cording! v,  he  divides  his  small  army,  and  gav6 
the  one  half  of  it  to  colonel  Rnmboul,  and  sent 
him  to  giiard  a  pass,  by  which  the  murquis  of 
Athole  mig^ht  attack  him ;  and  likewise  to  raise 
tlie  country  as  much  as  possible :  The  other 
half  he  took  with  himself  to  Inveraray  ;  but 
tha  winds  beinn^  contrary  six  or  eit^lit  days,  and 
the  Eogflish  fri$rats  bem^  come  up,  be  was 
forced  to  shelter  his  vesnels  under  the  castle  of 
AUangre^.  There  he  took  out  such  arms  and 
aromimition  as  he  at  present  stooil  in  need  of, 
and  laid  tliem  up  in  the  castle,  which  he  forti- 
lied  as  well  as  in  so  short  a  time  he  could,  and 
then  nnarched  by  land  to  Inveraray,  resohiniif 
to  attack  the  marquis  of  Athole,  if  his  ships 
should  ^  up  to  him.  He  left  two  companies 
of  men  in  the  castle. 

*'  Colonel Rumbold,  with  about  five  hundred 
men,  went  and  seized  the  castle  of  Ardkinglass  *, 
sod  wlKm  the  marquis  of  Athole  sent  off  a  largfe 
tisherboat  full  of  men,  to  know  the  colonel *s 
numbers  and  strength,  captain  JJuncaubon 
manned  out  a  little  fishing- scout,  with  ten  men, 
and  chased  her  within  pistol-ahot  of  the  town, 
very  much  to  his  honour :  Howergr,  some  re- 
giments were  ordered  from  Inveraray,  to  retake 
the  castle  of  Ardkinglass. 

"  But  the  earl,  by  this  time,  was  giit  up 
with  the  regiments  he  had  with  him,  to  Uum- 
bold ;  and  the  enemy  finding  their  mistake, 
made  a  halt  at  the  head  of  l^ochBn.  Upon 
wliich  the  earl  himself,  with  five  companies  of 
foot,  and  two  of  horse,  went  to  attack  them, 
leaving  tlie  rest  to  be  brought  up  by  sir  Dun- 
can Campbcl.  The  marquis  of  Atnole  being 
apprised  of  thb,  sent  off  some  of  his  men  in 
boats,  to  land  upon  the  carl's  rere,  and  cut  otf 
his  retreat ;  but  sir  Duncan  prevented  that  by 
his  seasonable  coming  up. 

^'  The  earl  with  the  tirst  named  companies,' 
attacked  the  first  body  of  the  enemy,  and  en- 
tirely put  them  to  the  flight,  and  pursued  them 
a  good  while  up  a  steep  hill,  till  the  ground 
grew  so  disadvantageous,  that  he  saw  fit  to 
sound  a  retreat  In  this  action  he  had  but  one 
man  killed,  and  severals  of  the  enemy  were 
killed  and  woimded. 

*'  Afler  this  advantage  the  earl  returned  to 
the  castle  of  Ardkinglass,  and  desitirned  next 
day  with  bis  little  army  to  attack  Inveraray, 
where  the  marquis  of  Athole  ^as  reckoned  five 
thousand  strong,  to  be  sui-e  the  earl  was  scarcely 
IIKK).  But  unhappily  the  kin^^s  frigats  and 
men  of  war,  at  this  time  were  coming  up  pri'tty 
near  the  castle  of  Allangreg,  where  the  earl's 
ships  were ;  and  some  of  the  gentlemen  who 
would  not  come  with  the  carl  to  Ardkinglass, 
and  had  differed  with  him  all  along,  threat  en  ei  I 
to  quit  all  and  go  to  the  lowlands:  The  earl 
therefore,  atler  four  or  five  ho'ura  refreshing  his 
luen,  was  obhged  to  return  to  the  castle  of  Al- 
langreg with  Uiree  companies  of  foot,  ordering 
the  rest*  under  RamMd  and  sir  Duncan,  to 
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meet  him  at  .the  kirk  of  Glendemle,  if  tber« 
was  need ;  which  they  did. 

*'  Thus  a  secoiHl  time  the  carl  was  marred 
in  his  design  upon  Inveraray,  when  it  had  most 
probably  succeeded,  though  the  marquis  of 
Athole  had  double  his  numbers,  since  ii|Km 
this  small  ruffle  great  numbers  of  the  marqnis's 
men  left  him.  In  short  every  tiling  went  cross 
the  earPs  design,  and  that  whei:  just  about  to 
be  happily  executed. 

**  \Vhen  the  earl  came  to  Alhmgprg  in  this 
critical  juncture,  he  resolve<l  to  man  out  fbar 
prizes  he  had  got  at  sen,  and  thirty  large 
cowans  or  fisher-boats,  with  the  thousand  ineii 
he  had  with  him,  and  join  his  own  three  ships 
with  tliem,  and  attack  the  men  of  war  that  wert 
coming  up;  but  another  mutiny  was  raised 
among  the  seamen,  by  those  who  stitt  embar- 
rassed the  earl,  so  the  design  was  entirely^ 
broke,  and  the  earl  forced  into  the  measures  of 
those,  who,  cost  what  it  would,  resolved  to  be 
at  the  lowlands. 

*'  'Hius  the  castle  of  AUangreg  was  left  to 
the  Laird  of  Ijapness,  with  a  sufficient  garrisoD* 
and  men  to  guard  the  ships,  and  the  governor 
ordered,  in  case  he  was  not  able  to  hold  it  ouf, 
to  blow  up  the  magazine,  and  either  to  drair 
up  the  ships,  so  as  they  might  be  recoverad, 
or  to  sink  them.  But  two  days  after  the  eaii 
Willi  the  forces  had  \eii  them,  the  grarrison  for- 
sook all,  being,  as  they  said,  in  want  of  provi- 
sion, leaving  a  train  of  powder  to  blow  up  the 
castle,  and  neglecting  the  ships  intirely  ;  and 
wliich  was  worse,  they  left  behind  them  tho 
few  prisoners  taken  at  Orkney,  who  Unnfr  left 
at  liberty,  immediately  acquainted  the  caiitains 
of  the  frigats,  who  came  ashore  in  long  twats, 
discovers  the  train,  and  seized  all. 

**  No  wonder  that  this  vexed  the  earl,  when 
the  garrison  came  up  to  him  in  his  march,  to- 
ward the  head  of  the  Gare-loch  ;  and  now  no- 
thing was  lefl  him  but  to  march  into'  the  low- 
lands, under  a  thousand  disadvantages.  In  the 
way  they  met  and  defeated  several  of  the 
enemy's  parties  ;  and  such  of  them  who  es- 
caped, alarmed  the  country  before  the  earl, 
and  hastened  up  the  regular  forces,  ac(]naint- 
ing  them  of  the  road  the  earl  had  taken  ;  so 
that  when  he  crossed  the  water  of  Levin,  a 
little  above  Dumbarton,  he  found  all  the  king's 
army  and  militia  upon  him,  treble  to  him  in 
number,  and  the  earl  of  Dumbarton  on  their 
head. 

*'  Here  the  carl  of  Argyle  took  up  a  ground, 
which  was  inaccessible  and  safe,  but  they  could 
not  stay  in  it  for  want  of  provision.  By  their 
miserable  divisions  they  lost  another  op|>or- 
tunity  here,  to  have  toiight  a  part  of  their 
enemies  before  general,  cannon,  or  ammunition 
were  come  up.  This  Was  pressed  by  the  earl, 
but  he  was  over- ruled.  When  all  the  king^s 
anny  was  come  up,  and  they  must  either  do  or 
die,  the  earl  calls  his  council  of  war. 

**  The  bulk  of  the  gentlemen  were  for  march- 
ing by  the  enemy,  and  letting  them  fall  upoa 
tlieir  rore,  which  in  the  foresaid  Hints,  says  the 
early  wotUd   have  been   present  destruction. 

3U 
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Tbeearl  and  AyUeffwere  for  enp^ging^  know- 
ing iodeed  tbey  were  treble  their  nunnber,  but 
toiLt  likewite  tbey  wanted  not  Irienda  aroonij^ 
tbcm.  This  was  violently  opjN»ed  by  the 
otiMT  aide,  as  peHectIv  iiiipnacticable.  Kani- 
boid  moderaieil  their  heats,  and  a  night  attack 
waa  agreed  upon  ;  but  tlie  earl  was  again  over- 
ruled and  balked  in  that  also  :  so  that  it  ended 
ID  a  retreat  to  Glaasow,  or  Both wel- bridge,  and 
80  towards  the  soum. 

^  Aoooniingly  Area  were  kindled,  and  men 
left  mth  tbeni,  which  look  so  well,  that  tliey 
giol  all  pretty  well  betwiu  the  enemy  ami 
Glaagow.  Several  of  their  own  number  gave 
them  fidae  alarms,  pretending  to  see  parties 
narching  towards  them,  and  aach  like  magi- 
Bationa.  Hir  John  Cochran  if  charged  in  tne 
Brinled  aocount,  aa  being  very  inatnimental  in 
oieeouraginff  the  men,  and  mssinglhem  to 
aeparate  and  flee  ;  how  truly,  1  am  not  at  this 
Wlance  lo  determine. 

'*  But  it  is  certain  enough,  their  guides  mis- 
Ipudcd  tbem,  and  carried  tlicni  near  four  nMlea 
nbost,  and  instead  of  leading  tlicm  to  Glasgow, 
brooght  them  down  u|»on  Kilputrick  ;  and 
.the  carl  isl  the  fbrecited  Hints,  says,  he  was  a 
mile  in  the  dark  before  be  perceived  the  cheat, 
md^  oouM  neither  help  it,  nor  perswade  them 
$a  bait,  lo  draw  up,  so  that  their  retreat  turned 
learsttt.'  He  stayed  in  tlie  rere,  and  sent 
Bumbold  to  the  van  to  atop  them,  but,  says  he, 
ft  was  imuossible,  and  cuoclndes,  so  I  was  leil 
iwoessarily  to  be  taken. 

"At  Kilpatrick  a  few  of  them  put  a  militia 
eompanv  to  Aight,  and  had  it  been  possible  to 
liave  rallied  their  scattcreil  fiirce^,  they  might 
have  got  out  of  the  readi  of  the  envuiy  ;  but 
tiint  was  impracticable,  when  a  good  many  of 
^hemsehes  ur^»rd  •lepaiatiiig  ami  fleeing. 

**  8ir  John  Cochran,  sir  Patrick  lliune,  and 
aome  other  gentlemen  went  straight  to  Clyde, 
attd  would  not  so  much  as  stay  to  i-eason  ilie 
matter  with  mv  loi-d  Argyle.  They  wei-e  re- 
ceived with  the  fire  of  some  of  the  militia 
horse,  when  they  came  to  the  otlrer  side.  The 
laird  of  Lapness,  tlie  laird  of  tiarbrock,  with  a 
ieH  soldiers,  coming  up  in  another  boat,  tired 
at  the  militia,  and  obligeil  tlicm  to  licar  off  with 
sonie  U«8,  uiul  having  Q<ii  ushoie,  they  joyned 
the  rest,  and  were  pursuett  for  some  time  by 
two  iroop^  of  uiilitia,  coinninnded  by  cantaiu 
Cldlan  •>!' Foskeit.  At  Iv'iiglU  a  scuffle  nap- 
peiurd  near  Muird^ki*.  in  Lociiuinnioch,  wherc- 
m  captuiii  Ciellau  uiui  anxno  others  wer^'  killed, 
an«l  ilie  lainl  of  Blair,  (other  at.^counts  make  it 
bir  Adam  Blair  of  Carberrv,)  wiili  somc-mhers, 
wounded.  Upon  the  other  nide,  a  geiiilcmau 
of  the  name  ol'C.*:im;ibei  was  kinudr<U)<l  ninjor 
Hf  ndoreon,  and  Mr.  Archer  (of  whom  alter- 
Wiirds)  was  boie  wounded. 

**  HavinL:  ^ivcn  this  account  of  u  hat  imssetl 
since  the  earl's  coming  from  Holland,  Utore  I 
enter  upon  the  eurPs  [Kirsonal  niisfbrtnnes,  let 
me  snhjoyne  liere  several  other  hints  ir.mcem- 
iiig  this  attempt,  and  particularly  the  eneouuter 
at  Muirdvke,  from  a  narrative  come  to  my 
hand,  since  1  wrote  what  is  above,  written  by 


a  person  of  good  reputation  yet  alive,  who  came 
over  with  the  earl,  and  was  present  at  tlie 
Muirdykeencouuter.  *  When  we  set  sail  from 
Holland,  we  were  not  above  three  hundred 
men  in  all,  but  had  our  three  ships  laden  witb 
good  anns and  ammunition.    We  had  a  quick 

fassa^e,  but  came  to  the  wrong  place  of  the 
ingdom,  Orkney,  where  two  of  our  men 
were  taken.  Wuen  we  came  about  to  the 
earVs  country,  a  good  many  highlandera 
joyned  us.  Upon  notice  of  an  English  man 
of  war  in  pursuit  of  us,  wc  went  down  a  little 
creek  to  the  castle  of  Allangiref ,  where  wc 
lodged  all  our  arms  and  provisions,  and  built 
a  fort  on  the  west  aide  of  the  castle,  and 
planted  some  cannon,  in  case  tliefriffsts  should 
come  down.  We  left  an  hundred  and  fiftjr 
men  there,  and  went  in  quest  of  the  marquu 
of  Athok's  men,  who  constantly  fled  from  us. 
Thus  we  were  taken  up  several  days :  mna 
while  the  frigates  came  down  upon  the  castle, 
which  our  men  oould  not  defend,  and  were 
forced  to  quit  it,  laying  a  tram  to  blow  all  up, 
which  misgave,  and  all  fell  into  the  enemy's 
hanil. 

<•  Tliis  mightily  discouraged  the  carle,  and 
we  left  pitfstting  Atbole*s  men,  and  marched 
to  the  lowbmds,  hoping  our  numbers  would 
increase.  *  When  at  niglit  wc  were  setting 
our  watches,  a  party  of  the  king*s  troops  ap- 
peared, so  that  instead  of  getting  rest,  we 
marched  all  night  towards  Gla^w;  and 
after  we  had  sent  out  for  provision,  which  we 
very  much  wanted,  the  whole  of  the  kiog|s 
army  appeared ;  so  we  drew  up  on  a  Biuir 
side,  there  being  a  water  betwixt  ns  and  them, 
being  Armly  resolved  to  fight  them,  though 
much  inienor  in  numbers;  but  they  never 
approached  us  all  that  day.  At  mght  we 
marched  off,  lea\ing  great  fires  in  our  former 
camp,  and  our  leaders  mistaking  the  way,  led  us 
into  a  moss,  which  quite  disoroered  us,  so  that 
though  we  were  a  <^ood  army  at  night,  there 
were  not  fivehundretl  of  us  together  in  tlto 
morning.  Our  discouracfenumts  being^freat, 
multitudes,  and  Knmbold,  and  many  brave 
men  who  had  no  mind  to  part  with  us,  lost 
their  way .  Those  who  kept  together  came  to 
Kilpatrick.  We  crossed  Clyde,  where  was  a 
troop  of  militia  horse,  which  sir  John  Cochran 
and  Pol  wart  soon  defeated,  and  madethem  nm 
more  than  a  mile  before  they  halted  :  8o  we 
sent  the  Itoat  to  and  again,  till  we  brought 
over  on  hundred  and  fitty  men,  and  the  earl 
with  the  rest  refused  to  come  over.  On  the 
south  side  of  Clyde  we  refreshed  ourselves 
w  ith  some  provision,  in  a  gentleman's  house 
at  the  water  side,  which  had  been  de- 
signed for  the  king's  forces,  and  imieed  we 
r.eeded  it,  for  some  of  us  had  tasted  little  these 
three  days,  tlien  we  resolved  to  inarch  in  a 
body  south  to  England. 

*  But  the  militia  troops  we  bad  chased  from 
the  water  side,  had  got  two  others  joyned 
them,  and  came  toward  us,  which  maiie  us 
alter  our  rout.  Sir  John  Cocbrao  divided  us 
into  tliree  oenpaiues,  one  he  cemmaiided 

1 
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IB  ED|[land ;  Ihey,  ponmnt  to  their  trailcryiM 
and  wicked  plots  and  desigiia^  bat iDg:  landed 
in  some  of  our  wettern  and  ktjg^hlMid  iilaDda> 
and  there  pilhiffed  and  haraiaed  oar  people 
for  a  cooaiderahle  space  bygone ;  and  novf » 
afVer  all  their  desperate  endeavours,  it  bavinjf 
pleased  Almighty  God  to  give  our  forces  tbaC 
good  success  over  these  our  enemies,  as  to 
defeat  and  totally  rout  them,  many  of  whose 
chief  ringleaders  are  now  taken,  and  parti- 
culi^y  the  said  arch  traitor  Archibald  Camp- 
hel,  Rumbokl  tlie  malster,  John  Aylief,  called 
cokNDel  Aylief,  (which  last,  out  of  the  terror 
of  bis  atrocMHis  gnilt  and  despair,  endeaiMMred 
to  kill  himself  after  he  was  taken,  by  p^iff 
himself  a  wound  in  the  belly  with  a  knifip,  ui 
the  prison  of  our  borgh  of  GUsgow)  aid 
many  others :  and  whereas  there  are  tevtval 
of  that  hellish  crew  not  yet  taken,  who  laay 
skulk  and  lurk  in  this  our  realm,  with  these 
of  their  party,  and  be  sheltered  by  disaflReded 
persons ;  and  we,  being  resolved  to  prosrcHte 
and  pursue  those  execrwde  rebels  and  traitors^, 
until  they  be  apprehended  and  brooffbl  te 
condign  punishment,  do  hereby,  with  uie  ad« 
vice  of  onr  privy  council,  require  and  com* 
maod  all  our  good  and  loving  siilt|eGlai  and 
partiouhiriy  all  our  sherifli  and  other  Magis- 
trates, and  the  officers  of  our  slaadintf  meet 
and  militia,  lo  use  their  utmott  endsavotars- 
for  appreh«Mliog  the  said  rebels  and  traitors^ 
and  bringing  them  to  justice ;  and  for  thai 
effect,  to  couvocate  our  lieges^  and  iwe  aM 
other  warlike  three  against  tbeKi:  anil  lor 
tliehr  encouragement,  we  bersby  not  only 
indemnify  sad  ftilly  pardon  them  of  any 
bk>od,  slaughter^  motilatioB,  firs-raising,  or 
such  like  incooieniencies,  which  may  tall  out 
in  this  our  service ;  but  we  do  heieby  pro^ 
mise  and  assure  any  person  or  persons,  who 
shall  apprehend  the  persons  underwritten, 
dead  or  alive,  or  discover  thera  so  as  they 
may  be  apprehended,  the  rewards  fo1lowin|f» 
viz.  For  John  Cochran,  sometime  called  sir 
John  Cochran  of  Ochiltree,  Patrick  Hame» 
sometime  called  sir  Patrick  Hume  of  Pblwait, 
forfeited  traitors,  Archibald  Campbel,  son  to 
the  lord  Neil  Campbel,  Charles  and  John 
Caropbels,  sons  to  the  said  arch  traitor  Arehi* 

bald  Gampbel, Priogle  of  Torwoodlee^ 

sir  Duncan  Campbel  of  Aucliinbreck,  and 
each  of  them,  the  sum  «>f  eighteen  hundred 

merfcs  Scots  monev ; Denholm  of  Wesl- 

sbiels,  and Balfour,  and Fleming, 

murderers  aiid  assassiiies  of  the  said  late  arc£> 
bishop  uf  81.  Andrews,  William  Cleveland, 

calleo  captain  Cleveland,  and Stuart* 

younger  of  Cultness,  grandchild  to  sir  James 
Stuart,  sometime  provosl  of  £diiiburgli,  and 
each  of  them,  one  thousand  merks  money 
tonwaid  ;  for  -— —  Wisheart  master  of  one 
of  the  shipe-^who  came  alungst  with  tlie  said 
arch>traiior  Arch.  Campbel,  500  merlu,  and 
tor  every  fanatical  preacoer  who  was  with  the 
said  rebels,  1000  merks  money  foresaid.  And 
we  further  deckure,  that  if  any  of  our  subieeta 
shall  be  so  desperately  wkked,  as  lo  harwMpr, 


',  Pblwart  the  other,  and  rouor  Hen- 
derson the  third.  We  went  to  attack  the  mi- 
litia, who  fled,  and  we  saw  no  more  of  them 
till  the  afternoon.  Two  iroops  commanded 
by  captain  Clellan,  and  my  kml  Ross,  with 
some  militia,  came  near  us,  who  now*  were 
decreased  to  about  seventy,  and  attacked  us ; 
we  stood  our  ground,  and  had  Mr.  Thonaas 
Archer  wounded.  A  treaty  was  begun,  add 
they  offered  quarters,  which  we  refused,  and 
got  into  a  litUe  foM-dyke,  which  was  a  kind 
of  defence  unto  as.  Tnere  they  made  a  furious 
attaok  upon  us,  wherein  captain  Clellan  was 
killed,  and  renewed  their  attack,  wherein  we 
were  told  my  lord  Itoss  was  in  hazard ;  and 
if  he  had  not*  had  harness,  would  have  been 
billed,  as  several  others  were.  We  had  one 
man  killed,  and  two  wounded  ;  and  sir  John 
Cochran  had  two  shots,  which  lighted  on  his 
buffo  coat,  and  smarted  much,  but  did  not 

[tierce  it.  AlVer  this,  the  enemy  retired  a 
ittlc,  and  compassed  us  round  at  some  dis- 
tance, which  gave  me  (says  the  writer)  op- 
portunity to  observe  Air.  Archer  lying*,  who 
was  extremely  weakened  by  his  bleeding.  He 
was  carried  into  the  Herd's  house,  where  the 
enenoy  afterward  found  him,  and  he  was  taken 
into  Edinburgh. 

*  When  niffbt  came,  sir  John  ordered  us  to 
march  out  from  the  fold  we  were  in,  in  a  clone 
body,  and  endeavour  to  force  our  way  through 
them,  apprehending  they  resolved  to  guard  as 
in  till  more  forces  shoufd  come  up.  But  we 
found  them  retired  to  Kilmarnock,  and  so 
after  staying  about  a  day's  time  together,  in 
a  tenant's  house  of  sir  John  Coohrao  his  fa- 
ther, and  upon  hearing  that  the  eari  of  Argyle 
was  taken,  sir  John  dismissed  us,  and  we  se- 
parated, and  shifted  for  ourselves  the  best 
way  we  could.' 

Hereupon  king  James  published  the  follow- 
ing Proclamation : 

PROCLAMATION   against  Traitois  aiio 
FuomvEs,  JoNE  94,  16^. 


*  James,  by  the  grace  of  God,  king  of  Great 
Britain,  France,  Ireland,  defeniler  of  tlie 
faith:  To  Macers 

of  our  pri*^'  oounctl,  or  messengers  at  arms, 
our  sherilu  in  that  part,  Goqjunctly  and  se- 
verally, specially  constitute,  greeting :  ibras- 
mnch  as  Archiliald  Campbel,  late  earl  of  Ar- 
gyle, ^that  arch  and  hereditary  traitor)  hav- 
ing, with  some  other  his  accomplices  and  as- 
sociates, both  of  this  and  other  nations,  com- 
bined together  to  disturb  our  government, 
and  :he  peace  and  tranquillity  of  this  our  an- 
cient leingdora,  and  having  associated  to 
themselves  ilie  vile  and  sacrilegious  mur- 
derers of  James  late  archbishop  of  St.  An- 
drews, and  even  that  bloody  miscreant  Rum- 
bold  the  malster,  who  was  to  have  embrued 
bis  hands  in  the  sacred  blood  of  our  dearest 
brother,  and  to  have  been  the  principal  actor 
of  thMlheUiak  tragedy,  designed  nttheBje 
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'reset,   GDlcrtain,    iDtercomroune,    convene, 

*  correspond  with,  or  comfort  any  of  the  8aid 

*  persons,  any  manner  ot' way,  or  shall  not  ifivc 

*  mtHlinrrnce  of  them,  or  shall  not  CTive  tlioir 

*  ftssUlanre  ay^inst  them,  that  they  shall  he 

*  holden,  repnte,  treated,  and  denieancil  art  and 


*  part  of,  and  acccfisi>ry    to  the  said  horrid 

*  crime  oftrtviscn  and  n*l)ol1ion  against  us,  and 

*  our  royal  jfovt*rninent,  with  the  utmost  seve- 

*  rity  of  law .     And  pfenerally,  wo  hrrchy  pro- 

*  bibit  and  disi*har*4fu  all  our  suhjects,  Troiii  har- 

*  bcnirinif,  n.*scttin<*',  lod^^incif,  or  entertain ingr 

*  any  persons  >i'hatsoevcr,  unless  they  have  a 
'  pass  from  these  authorized  b}'  our  former 

*  proclamations  to  n^rant  the  same,  as  they  ^vill 

*  answer  at  their  hi[i^hr-st  peril.     And  that  this 

*  our  pleasure  may  be  known  to  all  our  rie«;fcs, 

*  our  will  is,  and  \vc  char^i  you  strirtlv  and 

*  commaod,  that  incontinent,  \hcso  our  lottcrs 

*  seen,  ye  jiass  to  the  market-cross  of  Edin- 

*  bur«rh,  Lmlithiifow,   Stirling,    Laiierk,   Air, 

*  Renfrew,  Ruthergleii,Glas^w,  Inrin,  Dum- 

*  bartoun,  Wiytoun,  Ivirkcudhright,  Dumfries, 

*  Inveraray,  and  all  the  other  market- crosses 
'  of  the  hea<l  burg^hs  of  the  shires  of  this  kin^- 

*  dom,  and  there,  by  open  proclamation,  in  our 
'  royal  name  and  authority,  make  publication 

*  ot  our  pleasure  in  the  prrntisses.     And  we 

*  further  lierehy  recommend  to  the  ri^t  rc- 

*  verend  our  archbishops  and  bishops,  that  they 

*  cause  this  our  royal  proclamation  be  read 

*  from  the  pulpits,  by  the  ministers  of  the  se- 

*  veral  parishes  in  their  dioceses,  respective, 

*  upon  tlie  first  Lord's -day  after  the  same  shall 

*  be  delivered  to  them  ;*  requiring -hereby  all 

*  our  sheriffs,  to  cause  publish  and  deliver  this 

*  our  proclamation  in  manner  above  said,  im- 
'  me<liately  af\er  the  same  comes  to  their  luinds, 

*  as  they  will  answer  the  contrary  at  their 
«  highest  peril. 

'  Given  under  our  sij;net,  at  Edinbur{;>[1i,  the 
*  24th  day  of  June,  loUo,  and  of  our 
'  reign  the  first  year. 

*  Per  actum  Dominoruin  Secrt;ti  Concilii. 

*  Col.  Mackenzie,  ('I.  Seer.  Concilii. 
*  God  save  the  King*.* 

•'  Cochran  had  a  rich  father,  the  earl  of  Dun- 
•doiiald ;  and  he  offereil  the  priests  5,0CK)/.  to 
•ave  his  son.  They  wantetl  a  stock  of  money 
ftir  managin»f  their  desio^ns :  so  they  inter|>osed 
so  eifectnaHy,  that  tlic  ban^in  Vus  made. 
But,  to  cover  it,  Cochran  {letitioiicil  the  coun- 
cil that  he  mi«;ht  l)e  sent  to  the  king",  for  he 
bad  some  secrets  of  gnnit  inif^rtancc,  which 
were  not  til  to  be  cominunicateij  to  any  but  to 
the  king-  hinisclf.  He  wpm  upon  that  orou(;ht 
up  to  London ;  and,  after  ho  had  been  for&o'me 
time  in  private  with  the  kinir,  the  matters  he 
bad  discovered  were  said  to  be  of  such  im- 
portance, tliat  in  consideration  of  that  the  kinj^ 
pariloned  him.  It  uas  said,  he  had  discorered 
all  their  nejfociaiions  with  t'jo  Elector  of  Bran - 
4lenhuri^h,  and  the  Prince  of  Ot-an'^fe.  But 
this  was  a  pretence  only  given  out  to  conceal 
the  bargain,  for  the  prince  told  me  be  bad 


never  once  seen  liim.    'l*he  secret  of  this  came 
toV'  known  soon  af\cr.*'     Burnet. 

I  know  not  what  were  the  transactions  of 
loni  Melvile  in  the  interval  hrtwrcn  his  escap- 
ing to  If  olland  and  the  Hevniution.  I  do  not 
find  that  he  partook  in  the  enter  prize  of  Ar- 
gyle :  his  name  is  not  nientione d  among  the 
persons  attending  the  Council  hrld  at  Amster- 
dam, April  17,  10H5 ;  nor  do  f  perceive  it 
amoiiL^  thosf;  of  th«^  nobility,  who  on  March 
l(i,  l(iu9,  subscribed  the  » Tl>eclaration  of  the 
Estates'  concerning  king  JamesV  I  irtter.  He 
was  king  William's  commissioner  in  the  'Jd 
and  IU\  sessions,  16'.><>,  f  if  that  king's  1st  parlia- 
ment, hut  soon  displaced  to  conciliate  the  fa- 
vour of  the  Episcopalians,     ^k^  4  Laiog,  Q'oCu 

The  folbwinsr  are  the  Declarations  men- 
tioned h}*  Wodrow : 

DECLARATION   or  the  Eaul  of  Arovli:, 
WITH  THE  Noblemen,  GLKTLEMi>N,  Sec.  1635. 

They  must  l>e  altogether  strangers,  or  very 
little  concerned  in  the  chriMiaii  world,  who 
(after  all  that  the  nations  and  churches  about 
have  Si>en,  of  the  Lord's  mighty  hand  and 
8tretclie<l  out  arm,  in  the  late  wars  betwixt 
king  diaries  I.  and  his  people  and  |>arliamcnts 
of  Scotland,  England  and  Ireland,  against  the 
then  conspirings  of  popery  and  tyranny,  to  the 
niin  of  true  religion  and  liberty, "the  womlerful 
advancement  of  the  gospel  andkingilom  of  our 
Lord  Jesus  within  these  kingdoms,  that  there- 
upon ensued,  with  the  general  refreshment,  ioy 
and  security  of  all   the  protestant  chui-ches 
abroad,  that  thence  re<loimd«l,  and  the  no  less 
rootcfl  and  firm  loyalty  of  the  same  i>eople, 
viho,  notwitlistandingof  their  long,  bloody  and 
fcUal  coi. tendings  with  the  father,  did  yet,*upon 
reasonable,   fair  and   just  treaties  concluded 
with  all  the  assurance  that  either  religion, 
honour,  or  gratitude  could  promise,  call  back 
and  restore  Charles  II.  his  sou,  to  his  throne 
and  empire),  are  not  fully  convinced  and  satis- 
fied, that,  considering  the  perpetual  contra- 
dictinsfs  and  amnteractinsrs  of  all  these  sacred 
km\  solemn  engagements,  that  immediately, 
and  ever  since  have  been  practised,  the  whole 
reign  of  the  aforesaid  Charles  II.  (through  the 
simstrous  and  subtil  influeni^es  of  a  wicked  and 
popish  party,  now  manifestly  discovered),  was 
a  constant  and  uniform    course  of  pcijury, 
apostacy  and  violence,  begun  with  ojien  n»- 
bellion  against  God,  the  rescinding  not  only  of 
particular  laws,  but  by  an  tmparallele<l,  most 
unpolitick  and  pernicious  device  of  whole  un- 
exceptionable parliaments,    for   the  space  of 
twenty  seven  years  pwceiling,  notwithstanding 
both  our  religion  and  liberties  were  therein  ex- 
pressly, legally  and  well  provided  for,  and  the 
cruel  shedding  of  the  best  protestant  blood,  in 
the  most  unjust  execution  of  the  late  marquis 
of  Argyle,  and  many  other  worthies  contrary 
to  all  law  and  reason,  carried  on  by  the  smiting 
and  Gtftiog  out  of  more  fkitbim  and  pious 
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^raitora,  and  gcattering'  and  dissipating^  more 
true  flocks  and  followers  of  Christ,  than  was 
done  in  most  of  the  ten  primitive  pcrecutions, 
and  the  dehiging  of  these  hinds  with  all 
villainous  debaucheries  and  abominable  licen- 
cioosness,  to  the  very  proflitratingf  of  conscience, 
morality  and  common  honesty  from  among' 
men,  and  thence  forward  accomplished  by  a 
most  unrelenting'  persecution,  and  oppression 
of  the  generality  of  God's  people,  m  their 
consciences,  pereuns  and  estates,  with  vexations 
and  rigours  almost  incredible,  and  that  for  no 
other  reason,  but  because  they  could  not 
actively  comply  with  these  notorious  perfidies, 
and  the  manin>ld  profanations  and  mischiefs 
wherewith  they  are  attended. 

But  thb  hellish  mystery  of  antichristian 
iniquity  and  arbitrary  tyranny,  imposing  upon 
many  at  home,  too  willing,  throufifh  their  love 
of  ease,  to  be  abused,  and  deluding  the  pro- 
testant  churches  abroad  (in  that  woful  and 
visible  indiflerence  that  every  where  reigns)  by 
the  vain  pretext  of  the  mere  notion  of  our  courts 
empty  and  simulate  protcstant  profession, 
having  of  a  long  time,  under  the  lato  king, 
made  moat  remukable  advances  in  the  follow- 
ing particulars,  and  many  more  that  might  be 
enumerated,  all  too  ^evidently  seen,  and  heavily 
felt,  to  need  any  ezplicite  proof  or  dcmon- 
ftration. 

As  tmo.  Not  only  in  the  abovementloned 
open  and  avowed  rerolting  from  God,  by 
breach' of  sworn  treaties,  covenants  and  coro- 
nation oaths,  and  slighting  and  despising  spon- 
taneous promises  and  proclamations,  the  over- 
turning the  very  foundations  of  parliaments, 
and  ranversing,  at  one  blow,  our  best  and  most 
legal  establishments ;  the  ungrate,  as  well  as 
unjuKt  putting  to  death  of  most  innocent  and 
foithful  men,  upon  absurd  pretences,  canvelled 
by  the  laws  and  customs  of  nations,  and  that 
in  the  time  of  God*s  greatest  indulgence  to- 
wards the  authors ;  the  desolating  of  the 
churches,  and  changing  of  the  ordinances  of 
GofI,  for  setting  up  the  frivolous  and  super- 
stitious inventions  of  men,  the  countenancing 
and  encouraging  all  vice  an«l  profanity,  and 
the  violent  and  grievous  persecuting  of  all 
conscience  and  conscientious  men. 

But  next,  and  more  particularly,  in  the  con- 
niving at  papists  their  meetings  and  idolatrous 
masses,  while,  in  the  mean  time,  all  protestant 
nonconformists  are  persecuted  with  endless 
severities. 

The  raising,  keeping  up  and  increasing  of 
standing  forces,  the  very  bane  of  all  civil  and 
lawful  government,  and  that  without  any  other 
measure,  save  what  the  indigence  or  court 
luxury  and  profusion  did  necessarily  put  unto 
it. 

The  declariniif  and  appointing  all  judges  and 
officers  to  enjoy  their  places  only  during 
pleasure,  on  purpose  to  malce  them  more  8U|>ple 
and  compliant  to  all  their  master's  diesigns. 

The  abusing  of  the  great  trust  of  calling 
and  dinolving  parliaments,  the  most  hi^h  and 
necesstry  conrta  of  the  kingdoiiif^  by  imqnooa 


packing,  unseasonable  proroguing,  pemicions 
discharging,  and  insolent  baffling  them  at 
pleasure. 

The  exalting' of  the  king's  supremacy ,  under 
the  colour  of  his  pretended  right  and  power, 
about  the  external  government  and  policy  of 
the  church,  to  an  express  and  absolute  power 
of  enacting  and  statuting  in  all  church- meet- 
ing and  matters,  as  he,  in  his  wisdom,  shall 
think  tit,  a  ready  and  prepared  tool  to  bring  us 
back,  not  only  to  iK)pery,  but  to  paganism. 

The  strange  perversion  of  the  high  trust  of 
the  militia,  committed  to  his  majesty  expressly^ 
for  the  protection  of  good  subjedts,  and  the 
assistance  of  all  our  protestant  friends  abroad, 
only  to  the  invading  and  oppressing,  bv  law- 
less hosts  of  the  worst,  both  of  Highland^ 
and  Lowlanders,  in  times  of  profound  peace, 
the  best  parts  of  the  kingdom,  purposely  to 
ruine  them,  because  too  protcstant,  by  free 
quarter,  and  other  illegal  exactions,  and  the 
making  war  most  causelesly  and  obstinately 
against  the  states  of  the  United  Netheriands, 
our  best  neighbours,  and  the  strongest  bulwark 
of  the  protestant  interest. 

The  forcing  of  poor  people,  by  the  extreme 
rigours  of  exorbitant  fining,  impriaonugs^ 
b^tings,  sti^matizings,  spoilings,  banishments, 
and  other  violences,  for  the  aimnle  cause  of 
nooconlbrmi^,  to  take  arms  in  tnenr  own  de- 
fence, as  at  Pentland  and  Bothwd-bridge,  and 
then  demeaning  and  executing  them,  what  in 
fields,  what  on  scaffolds,  as  i&  most  desperate 
of  traitors,  and,  at  the  same  time,  involving 
whole  countries,  upon  the  most  slender  and 
absurd  pretexts  of  ineritable  intercommnoings 
and  reset,  both  in  their  crimes  and  uunishments. 

The  setting  up  the  most  violent  and  ob- 
noxious of  men  to  be  ministers  of  the  law,  and 
packing  juries  and  assizes  most  partially  fox 
their  worst  ends. 

The  steining,  stretching  and  wresting  of 
law,  not  only  in  prejudice  of  every  one  sus- 
pected to  be  disaffected  to  their  evil  'courses,  but 
the  violation  of  all  right,  for  spoiling  and 
robbing  cities  and  incor]M)rations  of  their  an- 
cient and  undoubted  privileges. 

Tlie  transporting  of  freemen,  as  slaves,  to 
foreign  plantations,  for  not  making  fiiith  to  ad- 
swer  (against  law)  super  inouirendiSf  as  also 
for  not  delating  men  upon  oatn  (according  to  a 
most  impious  law  lately  made  against  noncon- 
formists) in  matters,  wherein  the  party,  put  to 
swear,  judges  them  to  be  in  their  duty,  and 
without  exception  of  his  nearest  relations. 

The  arbitraiy  imprisonings  and  detaining  of 
free  subjects,  without  either  bringing  them  to 
trial,  or  allowing  them  any  hearing. 

The  torturing  of  several  persons,  even  five 
times  more,  of  conscientious  nonconformists 
within  these  twenty  years,  than  of  all  sorts  of 
felons  and  malefactors  in  Scotland  these  hun- 
dred years  by  past,  and  that  without  either 
just  previous  grounds,  regarding  of  legal  me- 
thods, or  observing  the  measures  of  common 
humanitj'. 

The  eiicitiog  of  promises  of  indemnity,  and 
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the  public  faith  interppced,  for  that  effect  toIud- 
tary  coufensioot  of  some,  as  of  Mr.  Jainet 
Mitcbcl,  &c.  and  then  not  only  retracting  and 
disowning  the  proiuise  and  condition  upon 
oath,  in  face  of  the  Justice-court,  but  farther, 
witneasiniB^  the  confession  to  the  poor  roan's 
oondeinnation,  notwithstaudinij^  the  books  of 
council,  containing  the  foresaid  indemnity, 
were  i>itiduced  and  laid  open  before,  and  at  the 
very  time  of  their  swcarma; :  Like  as,  of  late, 
after  most  cruel  and  exquisite  tortures  prac- 
tised up<in  Mr.  8pcnce  and  Mr.  Carstaira,  and 
a  full  and  ample  promise  thereafter  made  them, 
Willi  an  act  upon  it,  tliat  neither  tliry,  nor 
their  evidence  should  ever  be  made  use  of  to 
their,  or  to  any  other  mens  hurt,  they  never- 
theless cause  pnxluce,  and  do  sustain  Mr.  Car- 
afidrs's  depositioo  against  Baily  of  Jerviswood, 
for  an  adminicle  or  aid  to  their  lame  and  de- 
fective probation. 

The  making  men  offenders,  yea,  traitors  for 
words,,  and  these  true,  fair  and  innocent ;  as 
the  carl  of  Argyle  fur  declaring  before  the 
(aoooeil  after  leave  given,  and  with  submission, 
and  only  for  cvooering  liu  oun  conscience, 
that  he  itelievcd,  tlie  parliament  intended  no 
contradiction  in  the  lest,  and  therefore  was 
willing  to  take  it  in  their  sense,  viz.  for  secur- 
ing me  Protestant  religion,  and  that  be  did  not 
thereby  mean  to  bind  up  himself  from  endea- 
Touring  lawfully,  in  church  and  state,  what 
religion  and  loyalty  might  oUifle  and  allow 
hi^  do ;  for  which  words  nevertnelesa  he  was 
tried  and  condemned,  as  a  traitor,  in  the  loss  of 
his  life,  lands  and  goods,  and  stands  de  fucto 
.deprived  of  both  lands  and  i^oods,  having  only 
saved  bis  life,  in  the  extreouty,  by  a  gracious 
providential  escape. 

Tbe  rruell  executing  to  .the  death  of  several 
hundreds  within  these  twenty  yeura,  besides 
many  hundreds  more,  that  have  cither  fallen 
in  tne  fields,  or  been  made  to  perish  in  their 
imprisonments,  or  transportations,  and  that  for 
the  alon^  c^use,  or  on  the  occasion  of  their 
conscientious  noncuntbrming :  and  some  of 
them  (of  w  hich  number  several  poor  women) 
for  their  bare  opinion  about  the  king's  breach 
of  trust  never  before  by  them  vented,  but  sim- 
ply declared  upon  examination,  and  most  part 
of^  them  dispatched  with  that  barbarous  inliu- 
manitjr,  as  that  Rafter  no  better  example  than 
that  of  the  bloody  duke  of  ;\lva)  they  were, 
by  beating  of  drums,  hindrcd  to  speaa  to  the 
people  their  last  and  dying  words ;  and  some 
of  tliein,  contrary  to  the  perpetual  custom  of 
Scotland,  and  all  tbe  forms  used  ia  the  christian 
world,  and  as  of  it  had  been  on  deswa  to  destroy 
both  tJieir  souls  and  bodies,  triecf,  sentenceil, 
and  put  to  death  in  one  day,  yea,  the  time  and 
hour  of  their  death  industiiously  concealed 
from  them,  that  they  might  be  cut  off  by  a 
more  mortal  surprise. 

The  condciiini;  g  some  to  death,  others  to 
the  boring  (if  their  tongues,  ai:d  fining  many 
in  most  exorbitant  sums,  even  to  100,000  pounds 
sterUng,  for  cullint^  the  duke  of  York  a  Papist, 
aotwithstandtng  tae  nutoriety  of  the  matter  to 


all  men,  and  his  recusancy  found  and  declared 
by  a  grand  jury,  and  expressly  supposed  by  aa 
exception  in  liis  tavoiu's,  contained  m  an  act  of 
parliament,  and  that  now  he  goes  openly  to 
the  Mass,  and  marches  in  solemn  prucesaioua 
to  the  horror  of  all  good  Protestant  subjects. 

The  loosing  and  exempting  the  king's  sons 
and  brothers  from  what  themselvesi  conceived 
to  be  the  best  fence,  and  greatest  security  for 
the  Protestant  religion. 

The  impoaing  and  pressing  of  oaths,  without 
law,  manifestly  contradictory,  and  that  by  ter* 
rihle  menacings,  violent  beatings,  rigorous  im- 
prisonings,  ami  irreligious  swearings,  no  less 
Barbarous  than  what  was  practised  by  the 
Spaniards  in  christianizing  the  wild  Indians. 

The  eating  up  of  men  by  free  quarters,  or 
otherwise  failing  on  them  by  downright  vio^ 
lence,  as  driving  with  drawn  swords,  to  con- 
strain tbom  to  hear,  whom  they,  in  their  con- 
science, judged  uusciit  and  uncalled  curate^  to 
tlie  effacing  of  all  conscience,  and  open  scorn 
of  God,  and  that  pure  and  free  religion  which 
he  only  accepts. 

The  compelling  the  heritors  of  shires. to  aa- 
sess  theiUMAves  and  the  free  subjects  within 
their  bounds,  a  thing  expresly  denied  by  law 
to  the  king  himself,  and  only  reserved  to  par- 
haments. 

The  soming  upon,  harassing  and  destroying 
the  best  parts  of  the  countir  by  four  extraor- 
dinary circuits  upon  one  ana  the  same  subject 
of  Bothwel-bridge,  on  purpose,  ai  it  were,  to 
justify  his  highness's  judgment  to  hia  late  ma- 
jesty, that  it  would  not  k  well  with  Scotland 
until  the  South  of  Forth  (the  better  and  more 
substantial  half  of  that  kingdokn)  were  turned 
to  a  hunting  field.  And  to  verify  the  kite  chan- 
cellor, the  earl  of  Aberdeen,  his  affirmation  at 
the  council-board,  that  there  was  not  a  loyal 
subject  westward  of  the  castk>  of  Edinburgh. 
The  industrious  stifiing,  hindering  and  elud- 
ins^  the  detection  of  all  Popish  Plots. 

riic  shamming  of  mock  plots  upon  good 
Protestants. 

The  suborning  of  witnesses,  hounding  out 
and  encouraging  of  assassinea  to  murder  and 
cut  the  throats  of  honest  men. 

And  generally  in  the  studied  and  constant 
ensnaring,  or  ruining,  upon  every  shadow  of « 
pretence,  all  esteemeu  either  fixed  to  the  Pro- 
testant interest,  or  well  affected  to  their  conn- 
try's  hberty. 

Tliis  wicKcd  mystery,  we  say,  and  conspiracy 
of  popery  and  \yranny,  inseparably  twisted 
both  in  experience  |ind  reason  in  ail  their  at- 
tempts, upon  tliese  great  and  mighty  nations, 
so  unanimously  united,  and  firmly  fixed  in 
their  contrary  profession,  rights,  and  liberties, 
having  made  so  great  a  progress  bv  tlie  steps 
abovemeutioned,  is  now  at  length  evidently 
disclosed,  rei  ealed,  and  brought  to  full  matu- 
rity, by  the  moat  suspicious  (though  witlial 
most  ingrate)  cutting  off  of  the  late  kiiig,  as 
having  indeeil  very  unhappily  acted  all  that 
part  of  which  the  conspirators  did  judge  him 
capable,     Tbe  aicfniKn§  of  Jamea  duke  of 
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York,  a  notorions  apostate,  and  bi^  Papiat, 
to  the  throoe,  notwithatandinff  bia  beniff  thrke 
astdiHled  by  the  comaaona  of  Englaod  ;  aad 
that  he  netlber  hath  giren,  nor  can  give,  with- 
out an  hypocritical  and  damning  cheat,  repng* 
pant  to  bis  profession,  and  contemptible  to  all 
mgenoous  men,  the  oatb  and  secnrity  mdia- 
pensably  required  of  him,  beibre  and  at  hia 
eotiy  to  the  ^vemment.  Jam.  6,  p.  1.  c.  8, 
the  approachmg  of  two  parliaments  both  called 
by  him,  one  in  Scotland  by  his  own  Tigilant 
providence,  (in  procurmg  it  to  be  enacted  in 
the  hMt  parliament  held  by  him  in  that  king • 
dom,  that  for  the  fnture,  not  only  all  membm 
of  parliament,  but  also  all  their  electors  should 
take  that  contradictory  and  irrehgious  oatb, 
eoflMnonly  called  the  test,  which  no  man  own- 
ing conacieDce,  or  caring  for  any  reliffion,  can 
pMtilly  approfe)  long  since  prepared  for  all  hia 
pleasnre.  And  the  other  m  England  packt, 
caballe<l,  and  retomed  by  all  the  arte  and  me- 
thods that  either  fraud  or  iiyuslice  could  in- 
dent, to  render  it  pliable  to  his  intentions ;  and 
which  no  doubt  he  will  a^l  with  all  the  fair 
prombes,  and  huge  offers  of  laws,  that  can  be 
dasued  for  secttring  both  the  Protestant  religion 
and  iheir  Kbertiea,  pro?  Ming  they  will  but  give 
money,  which  answers  all  things,  and  which 
w  will  as  assuredly  frustrate  and  ranrerae  all  their 
f«itt  cmitiena.  The  punrahw  with  uidefoliga- 
Me  maliec,  even  withont  the  bounds  of  the 
Ungdons,  and  in  aH  foreign  parts,  all  honest 
men,  escaped  for  their  lives,  and  that  either  by 
public  addresses  or  private  Tiolences,  so  that 
they  are  necessarilY  reduced  to  that  fatal  di- 
lemma, eitlieria-  uo,  or  die.  The  entering 
mle,  and  enterlahling  more  cloae  corres- 
pondences tfmn  at  any  time  before,  widi  Pv- 
pish  prinoes  and  states,  especially  the  kine  of 
France,  a  most  notorious  enemy  both  of  the 
true  religion  and  liberty  of  mankind.  And 
laHtly  by  all  that  may  be  already  seen  in  the 
changett  jpnd  alteratkms  he  bath  lately  maile, 
and  thatfor  berealler  may  be  apprehended 
froiH  a  false  and  bloody' religion,  always  breath- 
iug  forth,  and  praetismg  Hre  and  faggot,  mur- 
ders and  knassacres,  and  a  provoked  and  enraged 
Hiiml,  possessing  and  reigning  in  the  most  de- 
termined <^  princes,  unquestionably  capable, 
and  ready  to  execute  all  tMse  bloody  cruelties. 
Which  things  being  all  of  them  either  pal^ 
peble  perversions  or  utterly  inconsistent  with 
the  true  and  great  ends  ofgoremment,  render- 
ing our  conimon- wealth  our  common  cala- 
mity, and  liim  who  pretends  to  be  its  protector, 
its  moflt  liofitile  enemy,  and  conseoueotly  im- 
portin<>^  no  less  than  a  total  dissolution  of  all 
the  bf)nds  of  subjection,  which  tlie  rulers  haire 
first  so  wickedly  broke  and  cut  asunder;  and 
the  liberating  and  allowing  all  distressed  sub- 
jects, wliether  those  already  overwhelmed  by, 
or  who  may  justly  for  heredf^er  fear  to  be  in- 
volved in  these  miseries,  that  undoubted  ri^ht 
and  jiower,  which  both  God  and  uatin^,  with 
coinmon  reason,  and  the  constant  custom  of  all 
nations  hare  given  us,  for  recavering,  defend- 
ing, and  maintrining  our  lires  and  libertim,  and 


above  all,  the  inestimable  blessing  of  our  pm 
religion^  to  the  efiect  that  the  same  pnre  reli« 

Son,  with  our  just  righu  and  liberties,  so  va* 
ntly  asserted  by  our  ancestors,  may  be  bj 
us  faitlifnlly  transmitted  to  our  posterities. 

We  have  been,  and  are  oUiged  and  con- 
strained by  extreme  necessity,  and  for  oommon 
safety  (the  supreme  laws)  to  take  up  just  and 
neceasary  arma  in  the  name  and  fedr  of  the  great 
God,  ami  the  confidence  of  hia  mercy  and  assist- 
ance, for  our  own  and  our  country's  relief,  from 
the  aforesaid  most  grievona  and  intolerable  ty- 
rannies and  oppressions,  the  defence  and  re-es* 
tabUsbmentof  the  true  and  pure  Christian  t«li« 
gion,  commonly  called  Protestant,  in  oppasitioii 
fo  that  anti-cbristian  Roman  religion  oom- 
floonly  called  Papistical,  and  the  recovery  and 
re-establishment  of  all  our  jnst  rights,  libeitiea, 
and  privileges,  according  as  we  stand  indis- 
pensably oUiged  thereto,  both  before  God  and 
men ;  and  that  against  the  said  James  duka 
of  York,  and  all  other  hw  acoompUoes,  our 
mwt  unnatural  and  wicked  enemies  and  op 

IXesiring  in  the  first  place  to  be  deeply  hum^ 
Ued  each  of  us  before  God,  for  our  manifbkl 
sins  and  provocationa,  expedally  our  false- 
heaitedneas,  and  unsteadfastness  in,  and  revolt-  ^ 
iaga  from  our  great  and  manifold  engagemeMt 
toliim,  that  alone  hare  hroaght  upon  ua  all 
these  aad  miaohiefs,  eameatly,  and  with  oar 
whole  hearto  supplicating,  that  he  would  oetia 
fraas  his  anger,  cause  his  face  to  shine  upon  at, 
and  aave  us  for  his  own  name's  sake. 

And  in  the  next  place  declaring,  Itkeaa  w« 
hersby  expressly  declare,  that  our  sincere  m4 
single  ends  and  designs  in  this  our  undertaknag, 
are  first,  the  restoring  and  settling  of  the  afore- 
said true,  reformed,  Protestant  raligion,  in  ita 
power  and  purity ;  and  with  such  « just  com- 
[irehension  of  pnre  Christian  charity,  as  may 
through  the  good  hand  of  our  God  upon  us,  hok 
truly  satisfying  to  all  that  fear  him,  ami  love  our 
Lonl  Jesus  Cnristin  sincerity,  renouncing  and 
detesting  as  well  imposings  as  errors,  m  all 
maHcrs  of  conscience,  and  trusting  that,  after 
the  many  teaching  experiences  we  have  had, 
we  shall  be  for  hereafto  preaerved  from  all  im- 
liappy  misunderstandings ;  but  rather  thfoush 
the  spirit  of  truth,  love,  and  peace,  gracionuy 
led  into  all  the  paths  thereof. 

fdty,  The  suppression  and  perpetual  exclu- 
sion of  anticfaristiau  Popery,  with  all  ita  idola- 
trous superstitions  and  falsehoods,  as  also  ita ' 
nuMt  bitter  root  and  offspring,  Prelacy,  with  ita 
new  and  wicked  head  the  Soprenuicy,  and  all 
tbor  abuses,  that  so  not  only  the  g08\te\  and 
work  of  God  may  be  revived  in  these  lands, 
but  also  all  the  churches  of  Christ  aliroad 
thereby  refreshed  and  strengthened. 

x\nd  ddly,  The  restoring  of  all  men  to  tiieir 
just  righte  and  liberties,  especially  the  recom- 

fiensing  of  all  sufferers,  whether  imto  blood,  or 
OSS  of  liberty  and  goods,  the  relief  of  such 
who  are  in  present  distress,  the  removing  of 
all  oppression,  and  establishing  such  righteous 
laws  and  methudi  of  gnfemaent,  as  may  be 
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roost  for  securing  of  liberty  vail  property,  with 
the  ffreatest  ease  and  equality. 

Which  thinfvn  as  we  purpose  and  hope  to  ac- 
complish, ooiy  ihrouffh  the  presence  5>f  our 
God  with  uift,  and  his  nlessinif  upon  us,  so  we 
ar^  most  wiUinjif  aod  resohi'd,  that  tliey  be  all 
wttlod  and  periectrd  l»y  a  free,  full,  just,  and 
•overei^u  Ke|>reiirntative  of  all  the  present  un  • 
dertakers,  and  such  as  shall  lu-reailer  sincerely 
concur  and  lake  part  with  us ;  and  that  in  such 
ibmas  aud  ways,  as  God  by  his  good  pro?i. 
dencc  can  only  most  haiipily  direct  and  conduct 
us  unto ;  declaring  ana  protesting  further,  that 
since  such  have  been,  and  are  the  manifeat  per- 
iklj^,  treachery,  aud  falsehood  of  our  ad?cr- 
saries,  not  only  in  their  treaties  and  covenants,, 
but  also  in  their  pardons,  indemnities,  and  in- 
dulgencies,  as  that  tliey  leave  no  ground  or 
tolerable  assurance  of  faith  an<l  trust  to  be  given 
to  them,  we  will  never  enter  into  any  terms  of 
ca|iituhUion,  treaties,  or  conditions  w  ith  them, 
aa  U>  .tlie  great  ends  of  this  undertaking ;  hut 
on  the  contrary,  prosecute  tlie  same  with  all 
reality,  constancy,  and  vi<rour,  witliotit  any  se- 
paration, division,  or  backdrawing,  until  they 
oe  perfectly  and  finally  obtained.  Upon  which 
grounds,  aiMl  for  which  ends  abovementioned, 
we  not  only  hereby  most  sincerely  and  firmly 
protest  and  declare,  as  in  the  iiresence  of  God, 
constantly  and  perpetually  to  adhere,  to  assist, 
and  maintain  one  anotiier  to  the  uttermost, 
against  all  deadly ;  but  do  moreorer,  finely  and 
heartily  resolve  and  anffage  ourselves,  to  coun- 
tenance and  concur  wiUi  idl  our  persecuted  and 
caressed  br^ren  and  friends,  m  England  and 
weland,  who,  from  the  Uke  reasons  and  mo- 
tives, shall  be  induced  and  stirred  up  to  the 
like  undertaking,  for  the  same  or  the  like  ends. 

Wherefore,  we  most  seriously  and  humbly 
l>€secch  aiMl  obtest,  in  the  bowels  of  our  Lord 
Jesus  Christ,  all  that  love  his  truth,  and  this 
our  ri<;hteous  cause,  none  excepted,  though 
CMther  f(»nnerly  little i*oucemcd  for,  and  favour- 
able to  us  aod  these  interests,  or  even  still  in 
actual  opposition  against  us  and  them,  (their 
sincere  repentance  being  at  all  times  to  God 
most  acceptable,  and  not  to  be  better  witnessed 
before  men,  than  by  a  contrary  aud  vigorous 
anoendineut)  to  come  and  juyn  w  ith  us  for  God's 
glory  and  (gospel,  our  country,  lives,  rights, 
and  liberties,  and  our  |H)stenties,  and  all  our 
hope,  against  an  apostate  papist,  an  usurping 
and  persecuting  tyrant,  by  the  most  sacred  ar- 
4icle  of  his  religion,  our  mortal  enemy  under 
the  pain  of  his  own  damnation,  and  by  tlic  fun- 
damental and  express  laws  of  the  land,  Jam.  G, 
p.  1,  c.  9,  uud  p.  SO,  c.  5,  incapable  of  the 
jneaucsi  utfico  witbin  tlie  kingdom,  and  in  ef- 
fect a  declared  enemy  and  rubel,  Jam.  6,  par. 
S,  c.  47,  and  who  even  by  the  act  lately  made 
by  himsi'U*  for  paving  the  way  to  his  succession. 
Char.  %  pari.  3,  chap.  2,  can  have  no  shadow 
of  pretence  to  the  benefit  thereof,  unless  he 
first  uistnict  himself  botii  to  be  the  lawful,  and 
the  imiiieiliate  and  nearest  heir  of  the  crown, 
which  without  satisfying  the  old  law.  Jam.  6, 
pari.  1.  rbap.  0,  at  the  same  time  ratified. 


Char.  2,  pari. :{,  chap;  1,  by  swearing  to  em- 
brace and  maintain  tne  true  reformed  protes- 
tant  religion,  he  can  ne«er  possibly  be,  as  was 
then  distinctly  understood  and  declared  by  tlte 
principal  fraiuers  of  that  act,  and  against  his 
adherents  and  |iartakcrs,  a  perjured,  revoked, 
and  self- condemned  generation,  u|mmi  whom 
the  Lord,  who  will  not  give  his  gloiy  to  an- 
other, hatli  fbrmeriy  got  hmisdt  ansmc  and  re- 
nown before  all  the  nations,  whom  our  sins 
only  have  cvalted,  and  whose  hearts  can  never 
enuure,  or  their  hands  be  strong,  when  the 
liOid  of  Hosts,  who  is  on  our  side,  and  hath  a 
peq)ctual  indignation  against  all  the  wicked  iu 
the  earth,  shall  arise  and  deal  with  them.  And 
this  our  most  earnest  call  ami  request,  we  con- 
fidently hope  shall  be  tlie  more  readily  hear- 
kened unto,  and  heartily  and  seriously  com  - 
plied  with,  that  in  the  issue,  through  the  bless- 
ing of  God,  it  assuredly  promises  not  only  the 
restitution  of  tiuth,  proaiierity,  and  gk>ry  to 
these  long  misgoverue«l,  harassed,  imd  dia- 
grace<)  nations ;  but  the  sure  defence  and  pro- 
tection of  true  religion  andUberty  every  wberey 
(Britain^s  certain  and  great  interest,  of  lal« 
most  shamefully  abandoned)  and  even  the  de- 
pression of  anticJmst,  and  the  advancement  and 
exaltation  of  the  kingdom  of  our  Lord  Jesua 
Christ  in  all  the  earth. 

Let  us  thtaefore  be  of  good  courage*  and  nlay 
the  men  for  our  people,  and  for  the  cause  or  omr 
God;  and  the  Lord  do  that  which aeemetli  him 
good. 

Arotle's  Declaration  to  bis  Vassals. 

I  shall  not  mention  my  Case  published  and 
printed  in.  Latin  and  Dutch,  and  more  largely 
m  En^sh,  nor  need  I  rcpete  the  printed  De- 
claration, emitted  bv  several  noblemen,  gentle- 
men, and  others  of  both  nations  now  in  arms  ; 
but  liecause  the  sufTerinir  of  me  and  my  family 
are  therein  mentioned,  1  have  thought  it  fit  for 
me  to  declare  for  ray  self,  that  as  I  go  to  arm8« 
with  thoso  who  have  ap|M>inted  me  to  conduct 
them,  for  no  private  nor  jiersonal  end,  and  only 
for  tliese  contained  iu  the  said  Declaration^ 
which  1  have  concerted  with  them,  and  ap- 

fntven  of;  so  I  do  claun  no  interest,  but  what 
had  before  the  pretended  forfeiture  of  my 
family,  and  have  sufficient  right  to  ;  and  that 
I  do  freely,  and  as  a  Christian,  fuUy  forgive 
all  personal  injuries  against  my  person  or  fa- 
mily, to  all  that  shall  not  oppose,  but  jojn  and 
concur  with  us  in  our  present  undertaking,  for 
the  cuds  mcutioneil  in  the  said  Declaration  ; 
and  hereby  I  oblige  me  ne\er  to  pursue  theua 
iu  judgment  or  out  of  judgment.  And  I  further 
declare,  tiiat  obtaiuinjr  the  quiet  and  peaceable 
[possession  of  vi  hat  belonged  to  my  father  aud 
myself,  before  the  pretended  forfeiture,  I  shall 
satisfy  all  debts  due  by  tny  father  and  myself, 
as  far  as  any  heir  or  debitor  can  be  obliged. 

And  as  my  faitlifulness  to  his  late  majesty 
and  his  government,  has  sufficiently  appeared 
to  all  unbiassed  persons,  void  of  malice,  so  I  do 
with  grief  acknowledge  my  former  too  inucJi. 
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complying^  with,  and  connirin^  at  the  methods 
have  msen  taken  to  brings  us  to  the  said  condition 
we  are  now  in,  though,  God  knows,  never  con- 
cufHng  to  the  desigti. 

I  have  now  with  God's  strength  suffered  pa- 
tiently tny  unjust  sentence  and  banishment, 
three  years  and  an  half,  Snd  never  offered  to 


in  absence,  by  the  11th  act  of  parliament  1669» 
can  only  be  done  in  the  case  of  actual  rising'  in 
arms,  or  else  to  denounce  them  fugitives,  the 
privy  council,  upon  a  bill  given  in  to  them,  in 
their  behalf,  recommended  to  the  justices  tof 
continue  the  diet  against  them  for  some  com  < 
petent  space,     Accordingly,  on  the  9th  Aprils 


make  any  aph>ar  or  defence  by  arms,  to  dis-  the  council's  recommendation  being  read 
turb  the  peace  Upon  my  private  concern  ;  but  in  the  criminal  court,  the  justices  continued 
the  king  being  now  dead,  and  the  duke  of  York  the  diet  against  Loudon  and  Melvil  till  the 
having  taken  off  his  mask,  and  having  aban-  i^d  Monday  of  November  next ;  and  ordained 
doned  and  invaded  our  religion  and  Koerties;  I  them  to  nnd  Caution  for  their  appearance  the 


resolving  to  enter  into  the  government,  and  ex- 
ercise it  contrary  to  law,  f  think  it  not  only 
just,  but  my  duty  to  QaA  and  my  country,  to 
use  m]^  uthnost  endeavours  to  oppose  and  re- 
press his  usarpation  and  tj^ranny  ;  and  there- 
fore bein^  assumed  and  furnished  very  nobly  by 
several  ^ood  Protestants,  and  invited,  ana  ac- 
companied by  severals  of  botli  nations,  to  lead 
them,  ]  resorre,  es  God  shall  enable  me^  to  ose 
their  assistance  of  all  kind,  toward  the  ends  ex- 
pressed in  thesaid  Declaration,  t  do  hereby  eai*- 
nestly  invite  and  obtest  all  honest  l^t>testant8, 
and  particularly  all  my  friends  and  blood  rela- 
tions, to  concur  with  iis  in  the  said  undertaking. 
And  as  I  have  written  several  letters,  so 
having  no  way  fully  to  intimate  my  mind  to 
others,  I  do  hereby  require  dll  my  yassals 
every  where,  and  alt  within  my  several  juris- 
dictions, with  the  fencibie  men  within  their 
command,  to  go  to  arms,  and  to  joyn  and 
concur  with  us,  according  to  the  said  Decla- 
ration, as  they  will  be  answerable  at  their 
highest  perils,  and  to  obey  the  particular  orders 
they  shall  receive  from  we  from  time  to  time. 


^he  folhaing  Pasiagis  from  FoiihtairiiMlVi 
Decisions  relate  to  these  Proceedings  : 

«*  April  8,  1684.  This  was  the  diet  to  which 
Ihe  earl  of  Loudon,  the  lord  Melvil,  sir  John 
Cochrane  and  his  son,  were  cited,  on  60  days, 
because  abroad.  Melvil's  citme  libelled  was 
accession  to  the  rebellion  at  Both  we)-  bridge, 
by  treating,  pari3ring  and  keeping  correspon- 
dence with  the  rebels  there ;  but  the  most  they 
could  prove,  was  his  sending  a  message  to  Mr. 
John  SVelsh  and  the  other  ministers,  bidding, 
them  lay  down  their  arms,  and  come  in  the 
king's  mercy  ;  now  even  such  communication 
as  this  is  not  safe,  without  a  wan-ant  from  the 
king  or  his  counsel,  or  the  general,  to  doit. 
JSouie  say  he  had  the  duke  of  Monmouth's  li- 
cence and  commission  for  it.  Testificates  were 
produced  from  Drelincourt  and  other  physi- 
cians in  Holla  If  d,  that  Melvil  and  Ijoudon  were 
indisposed;  liesides  Loudon  durst  not  come 
home  for  captions  and  debts.  A  Hedged,  the 
festiftcates  are  not  probative,  not  being  also 
from  the  magistrates  of  the  place  where  they 
Stay,  nor  tlie  granters  examined  upon  oath 
as  to  the  truth  of  the  excuse.  The  justice 
court  being  to  (irooeed  according  to  their  form 
cither  to  wad  probation  against  them,  (whicli 
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first  Tuesday  aAer  Michaelmass,  otherwise  to 
be  declared  and  denounced  fugitives.    But  th6 
justice  general  and  kiiig's  advocate  gave  three 
general  advertisements,  1.   That  they  would 
hereafter  admit  of  no  certificates  anqntan  ah* 
sent  pannePs  sickness,    whether    they  were 
abroad  or  within  the  country,  though  they  were 
uptm  soul  and  conscience  of  the  attesters,  un* 
less  they  were  also  under  the  hand  and  broad 
seal  of  the  magistrates  or  burgo-masterS  of  tlm 
place  where  they  stayed,  beaiing  that  the  phy- 
fticians  had  compeared  before  them,  and  had 
deponed  anent  it ;  and  that  by  the  old  adjournal 
books  it  appeared,  no  other  testificates  used  to 
be  admitted  as  excusations  and  essoigiiief  in 
crimmal  cases,  but  where  the  mihister,  elden 
physician  and  witnesses  compeared  in  the  coorl 
and  deponed  thereupon :    and  thoupfh  in  the 
circuit  court,  they  sometimes  admitted  sneh 
certificates;  it  was  only  because  of  the  great 
multiplicity  of  business  tliat  foraed  them  to 
continue  causes  there ;  but  they  would  not  do 
so  bereafto.      Yet  see  act  79.   pari.    158T« 
against  continumg  justice   courts.     The  Sd 
caveat  was  to  assizers,  that,  thongh  by  ad 
9^1. 1587,  they  might  modestly  infbrm  them- 
Selti>s  of  any  doubts,  yet  they  behoved  not  in  - 
solently  to  dnect  the  justices ;  this  was  levelled 
against  some  of  Cesnock's  assizers  ;  and  now 
he  intimated  and  required  the  clerks  of  court 
and  macers,  to  be  ready  yj  advert  to  any  dis- 
turbance should  happen  in  the  court,  that  thej 
may  be  able  to  bear  witness  tor  the  king, 
when  adduced.    And  as  to  assizers  who  ab- 
sented themseltes,  he  declared  it  would  not  be 
their  fine  of  100  merks  that  would  bring  them 
off;   8ee  act  76.   1587,  and  act  106.   1693} 
bnt  that  he  could  pursue  them  for  consequent 
tial  treason,  by  suffering  rebels  to  escape  un*- 
punished  by  their  not  attendance,  which  wa^ 
a  tacit  fovouring  of  rebels.    Tlie  third  reproof 
was  ta  the  adfocatf»  who  pler.d  for  nannelfy 
(this  also  looked  (isquiut  to  CesnocL's  lawyers) 
not  to  adventure  to  justify  crime's,  or  to  jmlliatA 
rebellion  ;  for  the  preparative  was  bad  ;  seeing 
these  restless  mutineers  would  poison  our  pos* 
terity,  by  printing  what  made  lor  them  in  these 
debates." 

**  April  9,  1684<  The  king's  advocate  con-> 
tinned  the  diet  a^inst  Weir  of  Newton,  ac- 
cused of  treason,  for  sending  a  man  with  horse 
and  arms  to  Bothwell-bridge,  to  the  sccoiid 
Tuesday  of  July  next:  as  also  Affaiust  sir  John 
Cochrane  of  Ochiltree ;  but  in  the  mean  time 
ordained  him  to  be**  tfeoonnoed  for  not  finding 
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caution;  wliidi  secmcil  iiiconsistrnt  and  in-  be aintiuued  till  summer,  when  lie  can  travel ; 
coiiipntiblc  nitU  the  continual  inn  ot'thcdift.  as  also  priMlucfri  nn  instiunient  wlien;,  in  (Ic- 
'^  Thill  he  iuMMtuil  J^uin^t  hisst'comt  s<iu,  tobrr  last,  one  (jrier  a taylur  was  otFercd  cau- 
John  Cochran  I.' ot' W'atrraiih  ;  and  in  re«pefi  tinner  lor  his  a  ppoiir.inrc.  The  lordK  I'mind  the 
he  \«usto  In*  f'oifeitcd  in  absence,  the  kin(;*s  cautioner  then  uJIVnul  not  sufficient;  and  none 
advoi-atc  exactly   obsiTVi-d   tlic   iormahty  of  {  beings  noir  rifTrred,  iliey  rejected  |he  pedtioB, 


Bweariiip  the  i.i*raUl  who  cvcuted  the  sum- 
mon^■ot  trr.isun  Rt^ainst  Win,   at  the  niarket- 


aiid  testificate,  and    denounced  him  lu^itive. 
Hut  it  wa^  nrtcTMunls  alt«^sted  that  he  was 


cross  III'  K'iinlMU'ju'iif  p'cr  and  shore  ofLi'ith,  dead  in  Holland  lit-inrc  this  denunciation, 
and  tlic  two  witnl•<^^es,  tliut  the  same  is  really  I  ''  F»r  Melvill  it  was  alhwl^^til  tJiey  oftVred  to 
done,  (whioli  is  no:  UMtl  when  the  paniH  is  I  prove  tbat  he  %«»s  iDdisiposeil  and  unable  ti> 
presi'ut.)  and  iu  re^rard  J:iiiies  Dnmbar  the  '  travel;  lor  pnnin*;  which  ihi-y  craveil  the 
niesyenifircvocutor  uaiflyinpfsickon  hisdc'ith  .  term  of  law,  c^inUdued  in  thi:  UUi  chap.  4  20. 
Ited,  (whereot'  he  died  l)efurc  the  next  duy)     lib.  1.  1{%^.  Majestat.  of  forty  days  tor  tfa" 


three  of  the  lords  of  justiciai'v  (who  mike  a  !  ultra  wtirt^  and  ratified  hy  the  lllth  act.  Pari. 
t|U<ir(im  in  >ae;:nr('.)  u  ere  sent  from  thebepch  ■  1429  :  and  oir<T(*<l  to  fmd  caution  to  prore  it. 
to  his  housi>,  w  ho  took  his  nalh  there  ;  auft  s  The  kiu^*s  atUo4-ale  niiswereil,  that  essoignies 
ithi:i:i<;  n^turniHl,  the  libel  was  read  ;  which  I  untl  e\«  usations  are  of  their  own  nature  but 
wim  tiiund  relevant,  (alter  some  altercation  i  dilator>,  uiid  so  ou(;:ht  iustantly  to  be  proven ; 
amount  the  lords  themselres,  because  of  tiie  .  and  as  to  the  10  days  mentionett  in  the  Majesty , 
11th  act  of  parliament  lOt'tO,  allowing  the  jus-  ;  tlie\  have  hadsince  April  hist  C  times  40  da^s. 
tices  oid\  to  forfeit  iu  absence  in  case  of  trea-  >  Itoplied,  the  4U  days  run  afler  the  proponinsi 
•enable  rising  in  arms,  and  0|M,'n  ri'lu-llion,)  in  !  of  the  excuse,  which  was  not  tlien  proponed, 
tliir  terms;  that  Waterside  was  w iih  the  rebels  ]  llie  Justi<'es  repelleii  the  defence,  and  de- 
al the  rendezvous,  in  arms,  at  the  liarhill  of|  uouneed him  likewise  fuptive,  and  discluurged 
Cumnmrk, ami  in  his  lather *«  town  of  Ochil-  !  all  the  lii'^^  under  the  puin  of  treason,  to 
tree,  &c.  For  drillin(C  men  under  colours,  ,  keep  any  curres[H>ndenco  either  with  him  or 
without  the  kin<;\  warrant,  they  judg^cd  o|H'Ii  ,  Loudon. 

rebellion ;  and  accordingly  they  proved  the  ,  **  Then  the  leadinir  of  prottation  on  tht 
same  aj^inst  him  by  sundry  wiinesses.  It  process  of  treason  ai^ainst  sir  John  Cochran, 
happened,  that  several  of  the  nohilily  fell  to  be  and  Lockhart  of  Kirkton,  (who  were  de- 
upon  his  assize,  which  needed  not,  he  btMu*;  >  nounced  out- bin k  and  fugitives  already^,)  iu 
only  a  baron,  and  not  H  \tecv  ;  but  the  ad\o-  \  onler  to  the  furfdiin|r  of  them,  was  continued 
cate  apologized  fur  it.  and  declared  their  pri-  {  to  the  first  A! ondny  uf  January  16B5. 
▼ilege  should  he  observed,  only  to  be  cited  upon  \  *'  May  '2U,  VAWu  At  the  parliament,  the 
noblemen\s  assizes;  hut  of  old  with  us  lUc  j  libel  of  treason  a«^inst  sir  John  Cochran,  sir 
great  harons,  which  were  the  nubility,  and  the  ratriek  Ilniii"  of  I'ohvart,  George  Prin^le  of 
small  ones  tlid  not  dilK-r  sprric;  and  then  in-  |  'rorwrodU-c.  »iid  Mr.  llobert  Martin  deceased, 
added  a  rctU<:tion  a«5ainst  (Jesnock's  assizers  i  and  John  IMuriin  his  son,  l>eing'  read,  and 
that  the  (Ttjitleiuen  whom  they  were  making  I  voted  to  he  r<'ii«;iiit  to  infer  the  iiaiu  of  trea> 
use  of  lor  assizers,  were  ttnnimx  capiieions ;  '  son ;  the  probaiion  was  then  led,  viz.  for 
hut  the  kinir  would  nlwiiys  trn>t his  lo^al  peers,  pr'win;*'  sir  Ji-hn  Cochran^s  nrccssion  to  the 
The  as.4i/.e  returned  biui  guilty  oftri-asou;  so  '  couspirae>  him)  plot,  Alexander  31  onro,  and  the 
he  was  forlVited  in  nbser.ee.  flc  w;is  but  a  depoMtinns  of  Monro,  JSIiepherd  and  Burue. 
boy  of  ]()  years  «iM  at  the  time  of  i«othwel--  Tlun  thn  |iriii(.-ip  .1  reeonls  of  parliament  were 
bridue  risint;. — His  rii;;ht  to  WattTside  was  .  read,  ajcnt  *.\u:  furleitures  of  the  earls  ot 
only  a  (kiiposiuun  from  his  i^raud-fathei*  Dun-  An;>-uH,  lluntley  and  Krrol,  in  the  parliament 
ilonald,  under  rever^'Hn  of  a  rosc-nohle;  1o'.>l,  wherehv  it  appeared,  (as  also  by  the  earl 
Qnu'ritur,  If  he  nKi\  redeem  it  miw,  nn  «ivdtT  of  iiourieVs  >n  IdOO,  see  vol.  1,  p.  1369. 
haviny^  been  used  Mori*  the  doom  efi'oift  it ure;  !  and  of  l^iiicrt  i^o^rap  of  Hestalrif^  in  1609, 
and  what  reuton  can  there  he  lor  his  lo.>intr  his  see  vol.  J,  |>.  707.)  that  the  parliaments  then 
facnUy  of  r^detmiu^i"  eveept  that  he  icsettrd  judi»"ed  on  i.oi'.riety,  lli^ht,  denunciations, 
him  after  the  crime  i'  Then  his  arms  were  t<»iii  jetters,  a".«l  dr|<ositions  of  witnesses  not  pre- 
at  the  CM^s,  and  Middleton '•ut  the  g^ifrofhiN  sent,  'this  was  to  hei]i  the  parliament  ovfr 
forfeiiiiie.  Carstair^'s    e.i.ve,    who    \«as    absent.      Then 

**NoveniiKr  10,  1604.  At  C'riTninal  Court,  the  kiui>'s  advoratc  sunimeil  up  the  (irobatioii 
theeurlofLaudon,  and  (iooi>re  lord  Melviii,  ai^inst  him  as  to  the  plot ;  and,  to  make  ii 
having  U^trn  eouiinmnl  fi'(»ni  the  8th  ami  utli  a  prcpiraiive  a:^:iinM  Cr-snock,  he  put  it  to 
of  April  last  to  this  day,  they  were  now  called  tiic  vote,  if  the  pn>batioii  he  had  adduced 
(ill  a^ain,  aiic  :i  lvsr!ii«'aie  is  piodiioed  for  Iahi-  provcil  hnn  t*uitty,  und  it  carrietl  ajffirnuUnc. 
d'Mi,  in  the  ir luis  reipiin d h}  the  ;v't  thi  n  uiadt.  liui  lneie  is  a  disparity  between  the  cases. 
viz.  uadcr  ihe  seal  of  the  town  and  uuiverMty  *^  'I'heu  the  ktn<4b  advo<'ate  adduced  ar 
of  l^yilen,  bearing'  thai  the  physicians  had  Ucorcre . M ax i\ ell  ot  Pollock,  audCunninirhane 
dtj«"ii':u  iie*oi<*  ihesii  on  his  distemper,  to^e- -  of  Crai|ri 


ii|ren(ls,  as  witnesses  to  prove  tlie 

thrr  « iih  :i  pc'.ition,  rcprej««.uiin|i-  that  his  lict  article  of  his  dittay,  viz.  that  sir  John  Coofaran 
>v;is  sm  e.xvceiiinglv  v»re.  ihat  these  three  souj^ht  money  from  thrni  to  send  to  ilfgyle 
hijiiiiis  Uii « ould  nut  set  it  to  the  ground ;  and  j  after  he  was  Tortisited.  And  tliis  bang  put  to 
•  i;*-.  .'J  ihifi  the  diK  f:,«r  his  appearance  mig^ht  i  the  vote,  it  wab carried  proven  r.cm.  con.     Hca 
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the,  tbird  vote  being  stited,  if  the  pariiamept 
would  inflict  the  pain  of  treason  on  hini ;  this 
canned  aho  in  the  normative.  But  the  arch* 
bishop  of  8t.  Andrews,  before  tlie  vote  befpan, 
signined  the  clei^y  resolved  not  to  raeditie 
*  in  cansa  sanguinis,'  but  protested  it  mifrht 
not  prejudge  their  privilege  to  vote  when  tiis 
Majesty  tlnnight  fit.  The  bishop  of  Edinburgh 
had  a  pretty  discourse  as  to  the  bishops  right 
of  FOtiDg  in  capital  cases.  Then  the  dcmpKter 
pronounced  the  doom  of  forfeiture  ugiiinst 
tiini ;  and  the  lyon  and  his  brethren  heralds 
tore  his  arms,  and  the  trumpets  sounded, 
and  they  renewed  the  same  at  the  cross  of 
£diBboi^.** 

'*  July  1,  1685.  We  had  the  news  that  sir 
John  Cochrane,  and  bis  son  Waterside,  and 
one  Dnmbar  a  surge<yn,  were  apprehended  at 
Gavin  Cochrane  his  nncle's  house  near  Ki!* 
barchan,  in  Renfrewshire,  being  discovered  by 
Oavin's  wile,  out  of  revenge  because  she  whs 
sister  to  captain  Cleland,  who  in  the  relieb 
retiring  was  slain  by  them,  he  being  on  the 
king's  party.  Sir  John,  his  son,  fkc.  were 
brought  into  tlie  Tolbooth  of  £dinbur£;;h,  on 
the  dd  of  July,  being  ignominiously  con- 
ducted thither,  bound  and  £ire  headed,  by  the 
hangman." 

'*  Ju^  9.  The  English  packet  coming  to 
Edinburgh,  was  twice  s(ofi|>ed  and  robbed 
about  Alnwick.    Some  conjectured  it  was  Pol- 


wail*s doing:  others  that  it  was  by  sir  John 
Cochrane's  friends,  least  there  shoidd  hare  been!* 
anv  warrant  from  the  king  by  these  pacquets 
to  have  executed  him.;  that  the  earl  of  Arran 
might  have  leisure  to  inform  the  king  what  shr 
John  could  discover,  and  so  obtain  a  counter- 
mand. Sir  Jolin's  son,  Wateilnde,  et  his  first 
taking,  was  of  thewiM  Camcronian  nrinciples, 
wholly  disowning  the  king;  but  his  father 
seemed  more  timorous  and  penitent.  Others 
thought  it  was  a  clandestine  stratagem  of  the 
high-treasurer's,  who  was  now  banning  to 
be  jealous  of  the  chanceUor,  to  find  oiit  what 
secret  correspondence  he* was  keeping  with  bis 
brother  secretary  Melfort,  and  his  own  open 
enemy," 

/'  October  SO,  1686.  The  lord  Melvill  ob- 
tained a  pardon  for  life  and  fortune ;  but  pbys 
a  kuge  sum  to  the  secretary." 

It  appears  also  in  1  Fountainhall,  :}66,  that 
while  rtir  John  Cochrane  was  himself  under 
sentence  of  death  upon  this  conviction  of  trea- 
son, he  was  received  to  give  evidence  upon  the 
trials  oi*  others  tor  treason,  and  when  nc  ex- 
cused himself  as  unwortliy  to  be  a  witness  in 
any  case  in  the  circumstances  he  stood  in  of  a 
forfeited  traitor,  the  king's  advocate  told  him 
that  any  were  ca^mblc  dictionis  testimanii 
agaifist  rebels.  But  see  Mackenzie's  own 
iSiok  of  Criminals,  part  2,  tit.  26,  sec.  6. 


320.    Trial  of  JohN   Porteuheld,*  of  Duchatt,   for  Treason: 
36  Charles  II.  a.  u.  16'84.    [Now  first  printed  from  the. 
Records  of  Justiciary  at  Edinburgh.] 


Cdria  Justiciarii,  8.  D.  N.  Regis  tenia  in 
Pretorio  Burgi  de  Ediuburgh,  vigesimo 
nono  die  mensis  Novembris,  anno  mille- 
simo   sextencesimo  octuagesimo  quarto, 

ET  honorabiles  viros  Dominos,  Johannem 
rummond,  de  Lundinc  Sccretarium  Sta- 
tus, et  Jacobum  Foulis,  de  Colhngtoun, 
Justiciarie  Clericum,  Commissiuiiarios 
Justiciarii  dicti,  8.  D.  N.  Regis  virtute 
Commission  is. 

Curia  legitime  affirmata. 
IntraUy 
John  Porterfieldf  of  Duchall,  Prisoner. 

InDYTED  and  accused,  that  wher  notwith- 
standing be  the  common  law,  and  law  of  this, 
and  all  well  governed   nations,  the  treating 

*  Wodrow  (Vol.  1.  u.  198)  mentions,  that 
in  July  1664  PorterfieUt  had  been  brought  be- 
fore the  High  Commission  Court  for  not  hear- 
ing the  curate  of  his  parish  of  Kilmacomb, 
upon  which  the  court  finding  he  could  exculpate 
himself  from  that  charge,  interrupted  the  pro- 
ceedings upon  it,  aud  required  him  to  take  the 
Oath  St  AUegiaiice,  well  enough  knowing,  as 
Wodrow  cxpi'WM  it,  th««ipreniicy  io  it  wooM 


for  supplies  to  rebells,  or  the  concealing  that 
ther  are  supplies  tolleratod  or  craved  for  them, 
is  high  treason,  since  therby  the  government 
moy  be  undermined  and  collections  made  and 
by  these  oollections  forces  raised,  and  since  by  * 
tl&e  uncontroverted  law  of  this  nation,  the  con- 
cealing and  not  revealing  of  treason  Ls  treason : 
and  that  the  raising  or  lev  icing  of  mea  or  mo- 
ney in  any  case  without  his  majesties  authority, 
but  os|)ecially  to  assist  open  and  declared  trai- 
tors is  treason,  and  so  the  concealers  of  it 
might  be  guilty  of  treason.  And  by  many  clear, 
and  express  acts  of  parliament,  the  rysitig  of 

choke  him.  lie  refused  the  oath  unless  they 
would  allow  him  to  give  in  an  explication  b^ 
fore  he  took  it.  Whereupon  they  sentenced' 
him  to  pay  a  tine  office  hundred  pounds  ster- 
ling, and  to  be  confined  [not,  as  i  understand  it, 
imprisoned]  in  the  town  of  Elgin.  Under  this 
confinement  he  remained  till  July  t66iiy  when 
he  petitioned  tlie  council,  that  his  constraint 
migbt  be  taken  off,  and  his  bonds  for  keeping 
his  confinement  given  up.  The  lords  granted 
his  petition,  upon  bis  finding  caution  under  tha 
pain  of  iBiwe  huodred  pounds  sterling,  to  appear 
belbre  them  within  tour  days  af^r  he  shoukl 
\m  calM.  fitoe  1  Wodrow  995. 
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liis  mnjisiies  siitijrcte  or  a.iy  nninlirr  of  theni, 
lliej(>3iiiii^  ami  asseuiblin^tocfether  in  annes, 
vithrtut  Ills  luajcbtirs  coniinaad,  warratul  and 
anthoriltc,  and  when  the  sainen  is  not  only 
vithoiit,  but  ut^ainst  and  In  opuusition  to  hfs 
ninjestic,  arid  bis  authority  and  laws,  arc  most 
korrid,  itud  hay  nous  cryniev  of  rebellioU| 
treason  and  icscinajesty  in  the  highest  decree, 
and  all  persons  coinniittin|^  o^  guilty  of  the 
•aids  cryiMcs,  or  any  \%ayes  accvtisurie  thereto,  | 
or  ubo'doth  iibait,  as^ut,  rccept,  harbour,  in-  ; 
lercouimoii  or  keep  corresiMmdence  \»ith  such 
rebclls,  or  otliervayes  doe  supply  theio  in  any 
manner  of  way,  and  being  rcquy  red  be  procla- 
mations or  otberwaycsdoth  not  hm;  with  or  as- 
sist his  maji-stif'S  lic*vtenant  or  others  having 
Ctwor  or  authority  for  repressing  the  saids  re- 
.'Ils  ought  to  lie  proceeded  against  and  sevcriie 
punisliril  as  traitors.  Lykeas  by  severall  acts 
of  parliament,  and  proclamations,  all  thi*  sub- 
jects nredischar^d,  to  recept  supplic  or  inter- 
<:oiuinnn  with  rcTioUs,  any  manniT  of  way,  and 
|)articularUe  Ik:  the  third  act  of  the  lirst  parlia- 
ment of  king  Jauies  the  first,  it  is  statute  and 
ordained,  that  no  man  op(*idie  nor  nrauurlic 
Tvb*\\  ugaini^t  the  king's  person  under  the  i>aine 
of  lorfauhurc  of  lyfTc*,  l.u)d,  and  sfoods.  And  by 
the  \'y  ii  act  of  the  first  sc^ion  of  his  majesties 
iirst  parliaiue:>t,  it  is  dci'laretl  that  U  is,  and 


shall  be  high  treason  to  the  subjects  of  this 
kingdome,  or  any  quiu1m.t  of  them  more  or  less  > 
Mpon  any  ^mnd  or  pretext  whatra merer,  to  i 
rise  or  cuutinue  in  anues,  to  make  peace  or  ; 
urarre,  or  to  make  any  treaties  or  leagues  w  itii 
ifureignc  nrinccs  or  estates  or  amongst  them- 
Selvrs  without  his  majesties  speciall  authoritie 
Anil  appnit«aiioii  first  mtcrponed  thereto,  ^nd 
id!  his  niajustics  siibji  ci:f  are  disiliari^od  to  at- 
St-mpt  auy  of  thcs  things  under  the  paine  of  ■ 
Ireasuii.  Ly.'.as  hi*  the  thrctJio  seventh  act  of 
Icini;  Juuvj  the  Hist,  hiai  si^'iuid  piirliampnt,  : 
Tt  is  statute  and  onlained  iliat  no  innu  wilfullie  ; 
recept,  maintaine  or  doe  favour  to  oppine  and  I 
uinnifLst  reUlls,  ag;tin.>t  the  king^s  majesty 
and  common  lawe,  undtT  the  paine  of  forfaul- 
tnre;  and  be  the  tueniy  fourth  act  of  the  sixt 
parli:un(»it  <\{'  U\u(r  Jaini-«i  second,  intituled 
ilnent  si;vera)l  poynts  of  treason,  It  is  statute, 
and  ordained,  iliiit  if  any  mnn  commit  or  doe 
treason  against  the  kint^'s  pei-snn  or  his  ma- 
jestic or  rises  in  fear  of  u«-arngainst  liiin,  or 
rerepts  any  tl;nt  has  couimittnl  treason  or  sup- 
plies tluin,  tliey  *<Iiall  hv.  punishe^l  as  traitors. 
And  be  the  Inindnth  and  fouitie  fourth  act  of 
kin<;*  Jautes  the  sixt,  his  t\%cit  parliament,  it  is  ; 
statute  and  nnlaijiedt  that  wherever  any  de- 
clare! 4r.iit«ir  repaires,  in  any  part  of  this  realm, 
iiriiif  of  liis  inajestieK  subjects  shall  presume  to 
ieoe|.i,  supplie,  or  intercommoD  ^viih  them,  or 
^i\L-  iiie'ii  any  iTlief}  or  comtort,  and  that  im- 
ine<iiUtL-iy  i^pua  tiicir  repairing  in  the  bounds  : 
Sill  his  liiirliaLi  (>ood  subjects  doe  their  exact  | 
dilii^enco  ni  a;)prehenditig  the  s«uds  I'ebells  and  I 
traitorr,  and  that  with  all  speeil  they  certific  ! 
Ilia  majestie,  or  some  of  his  secret  council  1,  or  ' 
fome  persons  of  uuihuiiiy  or  creilit,  within  the 
sljyre,  that  such  rebells*are  withiu  the  fame, 

I 


under  the  paine,  that  the  snids  rebells  and  trai- 
tors ought  lo  sustaiiie  if  tlu'V  were  appreheudit, 
and  coutiet  lie  ju^ti.'C.  And  bo  the  luurtie 
nyutli  act  of  the  iwelt  parliament  of  king  James 
tlie  second,  it  is  h  .itutu  ami  ordained,  That  if 
any  person  or  persons  be  slandered,  or  suspect 
tor  treason,  tln^y  shidl  be  taken,  and  rciuaine  in 
fermance,  and  their  <L:oods  untler  sui-e  burrows, 
while  the  lyme  they  have  tlioPd ;  auc  assyse 
whether  they  bi:  <piytt  or  foul,  and  be  the  fuur- 
teiDtli  act  111*  the  >:ixi  parliament  of  king  James 
the  second,  it  i>  ih-etand,  Thutatl  who^hali  re- 
cept such  as  ai!'  jiir»liiied  lur  erymes,  if  the 
crymes  be  noU>r,  or  liic  trr-spa^ser  con>ict,  or 
declared  guilt v ,  tin  y  are  onlainod  to  bo  pu- 
nished as  theprineipal  trespasser;  and  be  the 
nyutie  se^'euih  ml  of  the  seventh  parliaiuent 
of  king  Janit  s  ilio  \\  ft,  all  sherids,  bailzics,  and 
others  arc  ordaineifio  dpe  diligeucu  to  appre- 
hend all  rebells  who  arc  at  the  home  liir  ca-' 
pitai  crymes,  and  tliat  no  man  wijfullie  nor 
wittinghe  reeepl  siip|ilie  mautain  detend  or  d«>c 
favours  to  any  rclM'lis,  being  at  the  king's  linme 
within  their  1ious«>k  lioouds  lands  or  bailzearics 
under  the  pain  ol'  death,  and  confiscatioua 
of  their  mi>«eaMes.  As  in  the  saids  lawes 
and  acts  ul  purlianieut  at  more  length  is  con- 
tained ;  \e\eitlKtvss  it  isof  veritie  that  the 
said  John  IVioiheid,  of  Ducbill,  hhaekiug  otf 
all  fear  ol  (iod,  respect  and  n*gard  to  his  ma- 
jesties autheniie  and  lawcs,  has  presameil  to 
committ,:ind  in  guilty  of  the  saids  crymes  in 
sua  far  ai  iu  the  year  167%  sevcrall  disatisfied 
and  di'jioyall  persons  hu^ingconvocjt  and  as- 
sembled themselves  together  in  amies  in  the 
westrrne  shyns  of  this  kingdome,  funned 
theniselvi»sin  am-nriiiy,  ivndivonicd  and  exer- 
cised iheuisilus  t'ouiiiiiiiiiig  many  outrages 
and  vill  :nit  ^,  killnr,^  ami  oniiihering  Ins  ma- 
ja)jtie*s  bnl>|(Mts,  litiK-insT  and  robbing  their 
horses  [tpi.  Iitins<'s  j  uinl  uoiuls,  and  had  the 
contidoitce  toi»ppose:ind  fi^'ht  against  his  iiia- 
j.-'Mies  liM«('S  at  liiiiliwilbrid^e,  uiitill  they 
wer  delate  by  ih«  in  in  ilie  nioueth  of  June  the 
said  year  V»V.) ;  and  thout<h  the  said  John 
Portertiebl,  of  l>,.ehill,  \\us  not  prebciil  him- 
self with  till-  saiiis  reiielN,  ^ei  he  did  or  caused 
furnish  or  sujiphe  tin  in  \Mth  arines,  meat, 
drink,  niid  tviinr  pni\i..ioii^.  hounditout,*  or 
suU(  red  stvtrail  nt  U.s  tcni  nts  lo  giM*  out  to 
the  said  rehilii'i-.i,  .,i\:\  (ilt  the  said:*  rebells 
were  deii.ie.  iiif\  r'tll^lliu^  home,  the  ^aid 
John  l*<)ri'rtitid,*ut  liiichall,  loost  uudutifully 
and  tn  :iv>:::ii>iii'  recept,  mnuiained,  suppUeO, 
harlNiuvid,  inlentjouiuncd,  oreunreised  with 
thiim,  oreitlurof  ilieui»  in  hi*i  house  or  else- 

*  lioundid  out,  i.  c,  sent  forth  under  his 
orders  gtncriiiuent  atid  protection.  Thus,  a.  d. 
1727 -li,  VVali«T  buL-iianan,  of  lial(|ulian,  watf 
accuse<l  of,  aiiuMig  «)tlK  r  otlences,  *  the  liar- 
*•  bouring  outl,0'.m(iing  and  maiutajuiug  of 
'  thieves  anil  robijei's.'  .See  Hume*sComme|^. 
chap.  7.  vol.  ],  pp.  2oo,  23^,  as  citeil  iu  the 
calTe  of  Nainie  and  Ogilvy,  a.  n.  1763,  in/'r^  iit 
a  Note  i-csiieeting  tlie  ciuuulatiou  at'  heteroge- 
neous charges  in  oue  diltay. 
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vbere,  and  upon  Uie  ffround  of  his  lands  or  |  traitor  in  liis  own  bouse  and  in  the  house  p(^ 
some  part  tbereol>  and  particularlie  Gcorj^  |  srssed  be  him,  and  aidit,  assisted  and  supplied 
Huhue,  sou  to  George  liolme,  hisotfictr,  hav-  i  him  with  lue^t,  drink,  money,  or  did  other 
io(^  been  acluallie  with  the  saids  rebel  Us,  at  I  favours  to  htm  since  liis  bem^  forfauU  and 
Ik>tlu<^clbridge,  an«l  severall  other  places,  in  (ledared  traitor ;  and  he  so  far  owned  and 
armes,  and  returning  from  tliem  after  the  de-  countenanced  him,  mantaincil,  iuteroomnMNied 
fate,  and  being  convened  at  Glasgow  before  the    und  converHed  with  him,  that  William  Porter- 


justices,  was  declared  fugitive,  and  tlicre^ler 
denuuced  and  registral  to  the  borne,  the  said 
John  Porterfiebi,  of  Duchall,  upon  the  first, 
second,  or  third  dayes  of  tlie  monetbs  of  July, 
August,  2$cptember,  October,  Nnveiuber,  or 
December,  1679,  and  upoq  the  iirat,  second, 
or  tliini  dayes  of  the  mooethsof  January,  Fe- 
bruary, or  remanent  nuuicths  of  tho'  years 
1680,  1681,  1683,  1683^  or  1684  years,  did 
rccf'pt  iutercommon  or  converse  with*  the  said 
Gcoi^e  Holme,  a  rebell  and  declared  traitor, 
and  printed  fugitive,  mantained  and  harboured 
him  on  his  ground  or  lands,  'or  some  part 
tberof,  or  other  way  es  supplied  or  did  favours 
to  him  ;  nor  did  he  acquaint  the  Lords  of  his 
majesties  privie  councill  or  other  j>ersons  of 


field,  the  said  John,  his  eldest  sone,  having' 
dyed  in  the  moneth  of  1680,  1681,  1689, 

them  to  be  such)  tlic  public  notoriety  being 
proven  by  witnesses;  that  such  harnouring, 
resetting,  and  conversing,  6cc.  was  treason, 
and  this  guilt  punishable  with  the  pain  of  trea- 
son ;  because  the  14th,  15th,  and  25th  acts  of 
parliament  1449,  and  97th  act  1540,  exprevly 
declares  such  liable  as  traitors,  and  re(]uirca  no 

j  more  but  that  they  be  holden  and  repute  such. 

i  This  was  determined  against  the  opinion  of 
Pitmedden  and  Ilarcous,  t\io  of  tlie  justioci, 
with  an  eye  to  make  a  ]»repanitive  in  ililr  poor 
men*s  case,  to  reach  Blackwood,  and  many 


, . ^ _.    others.    For  by  this  strange  interlocutor  may 

auUioritie,  of  the  said  rebell,  bis  being  in  the    be  endangered  many  innocent  people,  espe 


sliyre,  but  on  the  contrair  he  owned  and  man- 
tnmed  him,  and  severall  other  traitors  and 
rebella  to  that  bight  and  degree  that  he  suf- 
Ibred  and  permitted  the  said  rebell  and  traitor, 
countenanced  an4  encoura^^  him  to  attend 
his  courts  with  the  rest  of  his  tenents,  he  being 
present  himself,  spoke,  conferred,  and  treated 
with  him  auent  his  being  in  the  said  rebellion, 
expressly  contrair  to  tlie  saids  lawes  and  acts 
of  parliament,  and  in  high  and  manifest  con- 
tempt of  his  majesties  authoritie  and  lawes  ; 
Lykeasin  the  year  1666,  a  detperat  and  avowed 
rebellion  having  happened  within  this  king- 
dome,  in  which  Alexander  Porterfield,  his  bro- 
ther (designed  in  the  proces  of  forfaulture  led 
against  him  brother  to  Qiierrestoun)  being  in- 
volved and  having  accession  therto,  and  being 


cially  almost  all  tliu  westeni  shire:»,  where 
such  promiscuous- con  verse  has  l»een  frequent, 
and  near  inevitable;  and  it  can  be  only  just, 
to  make  this  &o  odious  a  crime,  where  I  wit- 
tingly and  willingly,  without  comniilsion,  con- 
verse with  one  1  know  to  be  a  rebel,  whether 
he  be  declared  to  be  a  rebel  or  not,  or  at  least, 
that  he  is  iiotourly  known  to  be  a  rebel  in  that' 
part  of  the  country  where  1  stay  ;  for  they 
may  be  notour  in  one  part,  and  yet  not  in  that 
place  where  I  dwell.  And  therelbre,  to  miti- 
gate it,  the  judges  declared,  they  meant  not  by 
resettiiig  an  accidental  rencounter  in  an  inn,  or 
on  the  high-road,  but  a  deliberate  conceahog 
tltem  from  the  law,  or  assistini;  antl  maintain- 
ing them  vvith  meat  drink  and  Tiarbouring,  and 
keeping  them  as  domestics  or  servants,  with- 


arraigned  hetbre  the  justices  for  the  samen,  out  informing  ourselves  aneut  tlieir  condition  ; 
upon  the  sexteinth  of  Auf^ist,  1667,  and  found  j  lor,  if  the  4tli  act  of  parliament  1681,  rtquiie 
guilty  by  ane  inquest  of  the  cry  me  of  ti'eason,  j  for  putting  me  in  wala  fide,    that    the  very 


sentence  and  doom  of  forfaolture  was  pro- 
nounced against  him,  and  which  doom  and  sen- 
tience is  ratified  and  approven  by  the  eleventh 
act  of  his  majesties  second  parliament,  not- 
withstancUng  thereof,  and  that  his  name  is  cx- 
presslie  insert  in  the  said  act,  and  the  said  for- 
faulture nairated  and  sua  the  samen  knoiiven  to 
the  sai<l  John  Ptirterfield  of  Ouchall,  and  ail 
the  hedj^es,  the  said  John  Porterfield  of 
l)uchall,'most  treasonablie  recent  interoom- 
inoned  and  conversed  with  the  said  Alexander 
Porterfield  his  brotlier,*  a  fortaultand  declared 


noBCouibrinisl  fanatic  tenants  liv  ing  upon  my 
ground,  shall  bo  intimated  to  me,  for  turning 
them  away,  then  vtultv  magis  will  law  and 
reason  require  my  knowledge  of  those  who  live 
else VI  here,  or  sculk  and  lurk  a  short  w  bile  in 
my  land,  to  be  rebels,  ere  I  can  be  concluded 
guilty  of  treasonable  resett  of  them.  And  it 
may  be  alledged,  that  the  foresaid  15th  act 
14-19,  as  too  scvei-e,  is  in  desuetude  ;  sec  141)7, 
act  98,  and  1592,  act  114.  Vide  Blackuood*s 
case,  Slst  January  16K3.  [See  vol.  9,  p.  10'21.] 
"  Januacv  4,  1683.  At  Privy  CouiM-il,-^ 
Ilcrron  of  Hcn*on  in  Galluwav  having  reset 


*  **  December  13,  1684.  At  the  Criminal  his  two  sons,  who  wero  in  the  late  rebellion  at 
Court,  tlie  Lords,  in  the  caw  of  Cairns,  Fer-  Both wcl- bridge,  he  came  in  the  council's  will 
guson,  &c.  found  that  the  resetting  of  trai-  {  and  king's  mercy  ;  and  they  in  regard  of  the 
tors  and  rebeb»,  though  it  be  his  own  son,  (but  j  nearness  of  relation,  wrote  to  his  majesty  a  rr- 
I  think,  this  sbouhl  not  extend  to  man  and  wife  ;  commendation  that  ho  might  grant  him  a  re- 
their  mutual  resetting  one  another,  though  I  mission  :  otherwise  they  could  not  but  have 
rebel,)  if  they  be  either  declared  forfeit  traitors,  :  remitted  him  to  the  Criminal  Court:  thoiiffh 
or  denoanoed  fugitive,  or  intcroommuned,  or  |  his  case  be  most  fiivourable,  and  excepted  tit. 
holden   and  repute  notorious  known  rebels,    D.  de  receptator.  latron."     1  FouutainhaU*s 


(though  it  ihouid  nol  be  proreB,  that  yea  knew 


I>ecisions  200, 90X 
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meriv  Cftlleil  at  m  justice  ooart,  bolilen  within- 
the  bargh  of  Glaigvwi!,  opon  the  eighteinth 
(lay  of  October  last  by  past»  by  ane  Boble  and 
potent  prince  William  duke  of  HamihoaD,  &c. 
JoliB  Drummond  of  Lundine  secretary  of  statei 
and  sir  James  Foulis  of  Collintonn,  lord  Jus- 
tice Clerk,  be  vertne  of  a  comrnisiion  from  the 
liords  of  his  niajesties  most  hononrable  Prir  j 
Council,  which  Commission  was  then  public- 
lie  read,  and  otdained  to  be  recorded  in  the 
Books  of  Adjournal,  wherof  the  tenor  fbllowes  :* 

*  llus  Commission  I  insert  from  Wodrow, 
vol.  %y  401.  In  substance  it  is  the  same  as 
that  in  the  Record,  but  thero  are  occasional  ra* 
nations  of  phraseology  between  the  two,  and 
Wodrow  is  more  correct  as  to  orthography 
and  punctuation.  In  Wodrow,  next  atto-  the 
Commission,  is  the  following  article: 

Follow  Instructions  upon  the  foresaid  Com- 

roissioo: 

*<  C.  JR.  1 .  You  shall  disarm  all  heritors  who 
have  not  takeu  the  Test,  and  all  the  commons, 
excepting  the  militia ;  and  if  any  shall  conceal 
arms,  or  refuse  to  depone  thereupon,  when  by 
you  required,  yon  shall  fine  the  heritors  in  one 
yearns  rent,  the  tenants  in  one  year's  rent  of. 
their  respecti%e  farms;  the  servants,  and  cot- 
tars, and  tradesmen,  are  to  be  fined  aooQiding' 
to  their  substance. 

S.  '*  You  are  to  follow  such  instmctiotts  as 
we  or  our  privv  council  riiall  give  you,  as  to 
the  value  of  horses,  and  the  persons  to  whom 
they  are  to  be  allowed  within  the  districts. 

3.  **  You  shallscize  all  preachers,  chaplains, 
or  such  as  exercise  as  c^apbuns,  who  are  not 
authorised  by  the  bishops,  and  send  them  to 
our  privy  council  to  be  disposed  of  as  they 
think  lit,  and  see  cause. 

4.  "  You  shall  punibh,  acccording  to  kiw,  all 
persons  ij^nilty  of  ccclcsiustick  disorders,  eiUier 
men  or  women,  and  you  shall  put  our  procla- 
mations, especially  that  of  the  day  of 

,  m  execution,  against  all  who  are 
guilty  of  conventicles,  or  concerned  in  thtm, 
as  concealers  and  not  discoverers,  negligent 
heritors,  sliorifis,  bailies,  and  other  magistrates 
or  heritors  of  the  place  where  they  are  xept,  or 
otherwise  concerned  by  our  laws  and  proclama- 
tions, according  to  the  tenor  thereof;  and  the 
busbandii  of  such  wives  as  are  guilty,  and 
liave  not  done  their  endeavours  in  terms  of 
our  letter  bearing  date  the         day  of* 

5.  **  You  shall  give  account  to  our  secret  com- 
mittee, of  all  jpersons  who  Imve  fled  from  their 
habitations,  whether  by  retir'mg  out  of  the  king^. 
dom,  or  removing  to  other  places  to  evite  jnat 
sentences. 

6.  **  You  shall  examine  the  indulged  mi- 
nisters on  their  instructions,  and  remove  such 
as  have  trans^essed,  and  imprison  them  till 
they  find  secunty  not  to  preach  or  exercise  any 
part  of  the  ministerial  office,  or  otherwise  to 
remove  from  our  three  Idngdoros,  under  cau- 
tion hot  to  return  without  special  aUowanoe 
from  OS  or  our  privy'cooadl ;  and  lucb  m  re* 


or  1683  years,  and  he  havincf  invited 
neighbours  to  come  to  him  and  lie  present^ ' 
(within  his  dwelling  hou&e  at  the  t\  me).  Att 
the  said  buriall  the  naiil  Alexander  I^onerfiekl, 
a  fbrtauli  and  decLircd  traitor,  was  present  \ 
therat  and  within  his  dwelling  house  at  the 
tyme,  and  behaved  Uiiubf  If  as  a  friend,  by  in- 
▼iteing  and  iiilerLiiniuif  those  that  came  to 
the  buriall,  and  tiit-  suid  John  Porterlield  of 
Dncball/  being  present  ther  himself,  the  said 
Alexander  his  orother.  was  must  treason- 
ably rcccpt  intercomuioued  and  conversed  with 
by  nim.  And  upon  the  first,  heoond  and  rema- 
nent dayes  of  the  inoneths  of  July,  August, 
Hepteniber,  Octolier,  November  or  December, 
1670»  and  npun  tlie  first,  second  and  remanent 
ilayes  of  the  montths  of  January,  Febniary, 
or  remanent  moneths  of  ther  year  108O,  ItiuTl, 
1682,  IGBd  or  1684  years,  or  ane  or  other  of  the 
saids  dayes,  monetKs  or  vears,  the  said  Alex- 
ander Purterfield  a  forfauFt  and  declared  traitor 
was  recept,  hariioureil,  mantainc  d,  supplied,  in- 
ttroonimoned  and  conversed  with,  done  fuv<»un 
to  by  the  said  John  Portcrfield  in  his  own  house, 
or  m  the  house  belonging  to  the  said  Alexan- 
der, or  some  other  part  or  place  elsowher.  Ami 
sichlykc  Archibald  late  earle  of  Argile,*  being 
a  declared  and  forfaulted  traitor,  sir  John  Coch- 
ran,t  lykewayes  being  suspect  an<l  who  is  now 
declared  fugitive  for  treasonable  conspiring  the 
destruction  of  the  government  and  keeping 
correspondence  with  the  said  late  earle* of  Ar- 
gile  and  designing  to  levie  a  warre ;  dkl  some- 
tyme  in  the  session,  in  the  end  of  the  year  1680, 
probably  this  shoubl  be  1682,]  or  beginning 
of  the  year  1683,  (which  was  the  tyme  that 
the  said  damnable  plott  was  to  be  entered  into 
for  raising  the  said  warr^  meet  with  the  said 
John  Porterfield  in  tlie  burgh  of  Kdinbui^gh, 
where  he  proposed  to  him  to  give  fyttie  pound 
sterline,  for  the  relieflf  of  the  siiid  late  earle  of 
Argyle,and—  CunninghanH'of  Craigends  told 
him  tliat  the  lyke  propo»all  had  liein  made  to 
him,  which  treasonable  proposall  and  offer  to 
collect  money  to  the  effect  foraaid,  the  said 
John  Porterneld  concealed  and  did  not  reveale 
cither  to  his  majestic,  his  otficers  of  state  or 
any  others  employed  in  his  mnjesties  govern- 
ment. Throwe  doing  or  committing  thi*n»t',  or 
aoe  or  other  of  the  deeds  above  specified,  he 
liade  committed,  and  was  guilty  of  the  crymes 
of  high  treason,  and  others  afiove  menlionofl, 
and  was  actor  art  and  part^  therof,  which 
being  foimd  be  ane  assyse  he  ought  to  be  pu- 
nished with  forfaulture  of  lyff,  laud  and  goods, 
to  the  terror  and  example  of  others  to  cummitt 
the  lyke  herefter. 

Teruzcer, — Sir  George  MHvenzie,  of  Rose- 
bangb,  his  Majesties  Advocat. 

Frocurators  in  Defence. 

Which  criminal!  action  and  cause  being  for- 

*  See  his  Case,  vol.  8,  p.  843. 
f  See  the  next  preceding  Case.. 
t  See  a  Note  to  the  Case  of  Hatdcsloun  of 
Qathillet,  p.  807,  of  this  Volume. 
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The  Lords  for  sereraU  cauaes  mowing  them, 
coDtiDiied  the  said  criminal  action,  and  came 
till  the  twcDtie  second   of  Odoher,  and  the 
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fuse  to  And  caution  in  manner  foresaid,  you 
alisU  send  them  in  prisoners  to  our  privy  coun- 
cil, or  their  commit!^  at  Edinbumi. 

7.  "  You  shall  diligently  search  for  the  he- 
ritors, incitors,  promoters,  or  concunrers  to  the 
late  rebellions,  the  intercommuners  with  such, 
4>r  resetters  of  them,  and  others,  not  heritors, 
guilty  of  tlie  said  crimes,  since  July  1,  168S. 

8.  '*  You  shall  stop  and  secure  all  pedlars 
who  have  not  passes,  according  to  the  tenor  of 
our  last  proclamation,  and  secure  them  till  they 
find  caution  for  tlieir  good  behariour. 

9.  **  Yon  shall  stop  aU  posts  who  carry 
letters,  except  such  who  are  allowed  by  our 
postmaster  general. 

10.  '*  You  shall  commune  with  rebels,  to 
tiring  them  to  obedience,  npon  their  address 
for  pardon,  and  yon  shall  acquaint  our  secret 
committee  with  their  proposals,  and  what 
passes  twixt  you  and  them ;  and  in  order  there- 
nnto,  you  are  allowed  to  give  them  safe  con* 
ducts. 

1 1.  **  You  fAiall  command  the  forces  assign- 
ed to  you  by  our  privy  council,  according  to 
the  necessity  of  our  service. 

12.  **  You  shall  turn  out  all  the  wives  and 
children  of  the  forfeited  persons  and  fugitives, 
from  their  habitations,  if  it  shall  appear  that 
they  have  conversed  with  their  parents  or  hus- 
bands, or  if  they  shall  refiise  to  vindicate  them- 
selves by  tlieir  oaths. 

13.  **  You  shall  enqjutre  what  quarters  are 
unpaid  by  the  soldiers  in  your  several  districts, 
and  take  care  payment  oe  made  for  bygones, 
and  in  time  to  come. 

14.  "  You  are  to  examine  what  money  has 
been  collected  by  any  body  within  your  dis- 
tricts, and  not  counted  for. 

15.  *'  You  shall  take  care,  that  decreets  for 
fines  for  ecclesiastic  disorders,  be  put  in  execu- 
tion, as  shall  be  prescribed  by  our  privy  coun- 
cil. 

15.  '*  You  shall  be  assisting  to  our  reigular 
dergy,  in  hringip^  people  to  obedience  in  set- 
tling church -sessions ;  and  if  any  complaint 
be  made  of  any  of  the  rejrular  clergy,  yon  are 
to  recommend  the  punishment  and  censure 
thereof,  to  our  bishops,  or  judges  competent. 

17.  "  If  you  find  any  part  of  the  country 
stubborn  or  contumadoiis,  you  shall  impose 
such  fines  upon  them  as  the  law  will  allow  ; 
and  in  case  of  not  payment  thereof,  and  that 
you  think  it  fit,  vou  are  immediately  to  quarter 
our  forces  on  the  stubborn  and  contumadous 
until  the  fines  imposed  shall  be  exhausted  by 
them. 

18.  **  You  are  to  keep  good  and  constant 
correspondence  among  yourselves;  and  if  it 
shall  h^pen  that  any  man  shall  flee  from  one 
district  to  anodier,  when  you  are  advertised 
thereof,  you  shall  immediately  cause  the  fu- 
gitive to  he  apprehended,  and  yoa  shall  send 
kimlothedfllnetfiron  wbsiiM  lielM»Cobe 


samen  being  then  called,  and  the  pannall  having 
given  in  a  Petition  craving  that  for  the  rea- 
sons therein  mentioned,  the  Lords  would  be 

judged  by  the  commissioners  there,  or  else  sent 
by  tnem  to  Edinburgh,  as  they  shall  think  fit. 

19.  **  You  shall  acquaint  any  of  the  neigh- 
bouringjurisdictions  to  «vhich  any  of  the  rebels 
shall  flee,  to  the  end  they  may  assist  to  ap- 
prehend them ;  and  if,  m  pursuit  of  those, 
It  shall  be  convenient  for  you  to  go  out  of  your 
district,  or  to  send  |)artics  out  of^the  same,  the 
magistrates  are  hereby  required  to  obey  and 
assist  you,  as  they  will  be  answerable. 

to.  <*  You  shall  sufier  no  man  to  travel 
with  arms,  excepting  gentlemen  of  known 
loyalty,  who  have  taken  tue  Test ;  and  no  y^ 
man  to  travel  three  miles  from  his  own  house, 
without  a  pass  from  his  raiiustcr,  6r  a  commis- 
sioner of  tne  excise. 

SI.  **  You  are  to  call  for  all  or  any  part  of 
the  heritors,  as  often  and  where  yon  shall  find 
it  needful  for  our  service,  who  are  hereby  or- 
dered to  obey  under  the  pains  of  being  punish- 
ed as  absents  from  oinr  host. 

12.  "  You  shall  put  in  execution  the  power 
of  justidary  to  be  granted  unto  yon  by  om* 
privy  coundl,  with  all  rigour,  by  using  &e 
and  sword,  as  is  usual  in  such  cases;  and 
wedoimpowerour  privy  coundl  to  insert  an 
indemnity  to  you,  or  any  imployed  bv  jrou.  Ibr 
what  shall  be  done  in  the  execution  thereof. 

23.  **  You  are  hereby  imnowertd  to  give 
the  oath  of  allegiance  to  sooi  persons  within 
your  districts,  as  you  shall  have  reasoD  to 
sus^ieot;  and  in  case  of  refund,  yoa  skali 
banish  them  to  the  plantations^  whether  men 
or  women. 

94.  "  If  yon  shall  be  informed,  tliat  any 
within  your  district  shall  deny  our  authori^ 
or  their  bond  of  Allegiance  to  us,  you  shall 
enquire  therein,  apprehend  the  persons,  and 
either  judge  them  upon  the  place,  or  send  them 
into  Edinburgh,  as  yon  find  most  cxpeditmt. 

95.  **  You  shall  call  for,  and  dispose  of  the 
militia,  as  you  find  most  fit  for  our  service^ 

96.  "  Vou  shall  enouire  how  the  ordinary 
magistrates  Imve  carrieo  in  our  service,  and  in- 
form the  privy- council  thereof. 

^7.  '*  You  shall  report  to  the  secret  com* 
mitlee  of  our  privy  oOundl,  such  propositions 
as  the  shires  within  your  district  shall  xDtke  to 
you  for  our  service. 

98.  "  You  are  to  obey  such  orders  as  you 
sh^l  receive  from  us,  or  our  privy  council,  or 
secret  committee  thereof,  from  time  to  time ; 
and  you  are  also  hereby  authorised  to  forbear 
the  execution  of  any  of  the  articles  of  these  in- 
structions, if  you  snail  see  cause  for  tlie  aame. 

««  For  doinir  of  which,  these  presents  shall  be 
to  you,  and  aB  others  who  may  be  respectively 
concerned,  a  sufiicient  warrant.  Given  onder 
our  ro^al  hand  and  signet,  at  our  court  at 
Windsor  castle,  the  96  day  of  August  1684, 
and  of  our  reign  the  thirty  sixth  year. 

By  his  Majesty *s  command^ 
-     <«  Mvisar.'' 
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pleiwed  to  delay  )iii  IrTiIl.ttud  the  nmenbftog  in  his  iadytmnil,  (il 
read  md  <wa8iderr<l,  tlie  Lbrds  MBtiitncd  llir  Trmbrr,  then  nr.tt  la 
trjnll  oflhepaimall  lor  thi' crTuimlD(M:tione<l     to  be  tnnipoTtnl  ]ir. 

Worfrow  Itien  prnceeiU  thus : 

"  It  was  the  month  of  October  before  this 
torible  circuit  ut  doirn  in  their  diflrrunl  dis- 
tricts. Tlioac  aiiiiile  powers,  atid  a  liberty  to 
cut  aod  carfe  in  llieiii  aa  tlicy  taw  t(iaii,  let 
uf  see  uhat  an  arbitrary  nnil  ahbuliile  pjvern- 
ment  Scotland  was  aott  under.  Ljtie,  liberty, 
and  every  th'iug  w  kll  in  Ibi:  mauai;ers  hanas. 
ir  they  plcaaed  tit  havo  luercy  im  tlie  jinur  ha- 
nnedcunnlry,  the  kin|f  aluiwed  Ibeni,  anil 
if  not,  their  iniitruL-tioDii  carry  tkein  even  to 
Are  and  swurd. 

*'  To  pave  the  way  for  their  work,  or  alleail 
to  prevent  the  ^loor  sulTererH  ^Itiog  off  the 
Ungdum,  and  to  discover  such  a*  reinaimd  in 
'A,  two  Froclamaliona  oic  tuniited  in  Sopteni' 
ber;  the  Ant  bear*  the  date,  September  15th, 
ordmne  the  oaths  of  all  the  masten  of  BUi|ii, 
Of  vesaos  gmag  off  the  kin|(iluni,  to  be  IsJten, 
aa  to  thar  paMeotfen.  Thin  needs  no  ubMr- 
*alMn  upon  h.  No  quetlion,  it  was  IuvlJW 
afunst  the  penecuted  uaity  iirim'i|inlly ;  a 
MHT  circtiit  was  ra-y  justly  l'ri^:hbioiuctoihciii 
from  Ihdr  experieoee  of  the  severities  uf  llii> 
fiirmer.  They  are  tiot  sufierrd  to  live  at  Iidiur, 
and  now  are  stopped  from  retiring  to  foreign 
countries,  where  they  might  be  free  from  iZ'- 
jnf  butchered  in  cold  blood. 

<*  And  Septamber  10,  another  Proclamatioa 
ia  amiUed,  diachar^ng  all  persons  whaisom- 
•fcr,  to  (ravel  from  one  ahire  to  uaollicr  wiili- 
aot  •  pas*.  It  is  but  short ;  All  traTcIlcrs 
roust  have  a  pass  (roiti  some  persons  in  Ibc 
goTernracul.  Anil  the  pretext  is,  to  binder 
|>ersrais  from  carryin|r  Jabe  neits   fruni  one 

Ertof  the  country  tu  anotiier.  I  am  not  so 
■  niastar  of  the  iiitri^ea  now  o[i  foot,  as  In 
make  reflections  that  [lerhnps  niight  be  native 
•Don^i  here.  As  the  former  nan  a  check  and 
damp  upon  tntile  and  commerce,  so  this  is  a 
plain  tncroarhiiieul  upon  the  liberty  of  the 
•nl^l,  in  (fiiiiikf  «ni1  cuiDinjir  Irom  one  place 
to  another,  ami  u  kind  of  imprison  in;;  the  lieffKs 
atlargf,  uithnut  any  just  reasno  tf'vcu.  Tbnt 
of  spreading  fhlse  news  is  criileully  fiivulons, 
•ml  every  body  may  sec  tlicM  mi»;rit  in-  sprc:id 
hy  letlets.  I'hc  true  design  s^iiis  to  have 
beeu,  to  be  a  preface  to  iiiore  ^.trni  r.d  impnsi- 
liniis  on  the  subject,  as  we  shall  iifteru'ard 
hear,  to  prevent  sutferintf  peojilc  r:liriii£r  from 
the  fury  of  tli<!  circuits,  to  be  a  new  cnliiur  to 
the  soldiers,  and  to  oppress  jiodr  people  the 
More:  I  uourier  the  provlaniidiim  ilocs  not 
impower  the  bishops  and  orlhcdox  clur|^-,  to 
give  passes.  The  instrucli'iiis  (n  the  cuni- 
mi<sioi)ers  seem  to  Buppi<sc  some  sucli  passes, 
but,  it  seems,  the  council  do  not  tind  it  need- 
ful to  entrust  them. 

"  Before  the  mietin^j  uf  tlti>  circuit  or  juBli- 
«iary,  tlie  council  by  thvir  elcrk  otdur  the  shire 
of  Stirling  with  its  jurisdictiona,  ;iru  Aac  jtice, 
to  bs  adjoined  to  tlie  jurisdicUoa  of  Glasgoir, 


the  screnteiDth  of  No- 
rnmc,  ani!  nrd.'iiricd  hidl 
iinier  to  the  I'olbuith  of 


to  save  the  lords  the  tro'tbli-,  as  1  sii|)pos<>.  of 
leaving  fihsvmr.  1  oliseric  nnthjn;^  of  ibtl 
in  the  Krcords,  but  it  apjiears  bv  an  orii(ind 
warrant,  from  tl(«  clerk  ol  coimcil  I'l  tli!-  she- 
rilf-ilepiite  of  Wirlii^  lo  this  effect,  in  my 
hands,  which,  because  it  givrs  us  snme  lieir 
uT  the  iireparalioBS  and  okre  taken  to  lipcfk 
matters  for  the  circuit,  and  of  the  willing  shora 
Ilie  derry  were  to  hava  in  this,  I  have  insert 
here.     Its  dale  is  nut  cxpreasvd,  and  is  in- 


Karraal  tolht  Sheriff- depute  of' the  Skirt  of 
,  Slirtinf,  laa-l. 

"  Sherifl'-ilepute  of  Stirlin;;  ; 
"  Forasmuch  as  his  majesty,  by  a  letter 
under  his  own  royal  hand,  hatli  been  pleated  to 
aaljoyn  the  shire  of  Stirling,  and  ihe  jurisdic- 
tion therriiiito  belonging,  wbeitirr  of  royalty, 
or  regdliiy,  to  the  district  of  Ultuigow,  you  ara 
tlierefbre  imtcrcd  lo  cite  and  aiUertise  all  ttw 
king's  vasuils,  and  other  consideratric  geutlc~ 
men  holding  of  other  superiors  within  the  said 
shire,  and  jiirladiclions  and  regalities  within 
thi*  EOine,  to  compear  belbre  the  Lords  of  bia 
m^est^'s  privy  council,  at  Glasgow  the  14tlr 
day  ol  <)cluher  iustaat,  by  nine  of  the  doclcf 
uud  there  tu  attend  the  said  Lords,  and  receiv* 
such  orders  and  directions  tiir  his  majesty'v 
I  servicv,  as  shall  bo  thought  cxiicdient. 

"  Yon  are  likG\vise  tu  advertise  all  the  mi- 
I  ulsters  withiu  your  sliire,  that  they  attend  th9 
kail)  Iiords  at  Glasgow  the  Ibresaid  day,  and 
'  that  they  rum<<  prepait-d  lo  give  in  tu  tlie  said 
Lords,  evsut  lists,  upon  tvliich  they  are  to 
inukc  faith  as  to  all  irregular  persons,  with- 
dia»t'n>  fniiu  the  ehureh -ordinances,  and  all 
sut|H.'ci  and  disuffected  persons  to  his  ma- 
jesty's ginvnimcut  in  cbmch  and  state,  su  tar 
as  it  consists  with  their  knowledge,  as  also  ■ 
list  uf  nil  sueh  |>ers(ins,  os  ihey  belicie,  cav 
give  best  iiiliiriuoiiun  aneul  the  premises. 

<■  As  Lkenise  you  avu  to  cite  die  haill  elder* 
of  Kirk  susiiioui,'  their  clerk  and  lieadic,  to  de- 
puuu  u|M>ii  tile  forementioned  particulars  lb« 
suiJ  day  and  {ila:x\ 

"  And  particularly  you  tire  to  cite  (he  ma- 
i;istrat!s  of  ilic  to'>iu  ul'Htirliiig,  fo  appear  be- 
fore tile  Kiid  Luirds  at  the  abuveiv-itlin  tiin^ 
and  porliciitiirly  tu  dorMnc  oucut  the  turcmen- 
tionL-d  (lartlculaVs,  Oi'J  to  biiiig  don^t  with 
them  an  e\;ic[  liat  of  the  hajll  huriliirs  wha 
stand  bfi-li  in  lauils  v.itliiii  their  liir^li.  And 
ill  ttiis  you  nor  unv  of  the  turenict.li'nici)  per- 
sons are  not  lo  tUi!,  as  you  ami  iltt'\  will  b» 
aosweta])le.  K\trr.eted  fay  mo  sir  ^\'iJliaRl 
Potcrsuii,  clerk  to  hij  majesty's  tuost  honoura- 
bhi  priry  twuDcil. 

"  Will.  Pitcssom,  CI.  Seer.  Cone." 
"  Prom  this  and  what  com  belure  we  may 
learn,  that  tUeae  coortii  had  both  a  cmincit  and 
justkury  pmrer,  ayd  had  a  net  compaas  aC 


lOfiT} 
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EdUmrgfa,  dier  to  byd  his  trynJI  tor  the  cry  rae* 
fiknud,  ml  the  dtty  above  speciHed,  and  Itke- 
myei  orduned  the  bull  wilneuiei  againal  liiin 
to  find  cautioQ  fur  tbeir  appdrance  at  Edin- 
bargh,  the  isid  leveDteinth  day  of  Noreniber 
niit,  to  bear  witnee  iu  the  tbraaid  cauie,  under 


[10S»^ 


the  paiae  of  f^ve  bnuder  meriu,  or  cite  to  b* 
committed  pruonera  to  th«  Tolboith  of  Okf- 
gotr,  till  thev  be  tnnuported  to  the  Tolbuilh 
of  Edinburg-b,  to  bear  witne*  in  the  forsaid 
cause.  The  lords  lykwayes  ordained  the  aa- 
lizers  to  atleod  at  Edinburgh,  the-wid  s^en- 


alTairabeforeihetD.  We  shall  find allerwatds, 
thi*  aUre-  came  li>  Glasgow,  aod  gate  ample 
proob  of  thrir  loyalty  aod  submisnen  to  tbe  i  impetratc  by  our  managers  here,  as  thefbun- 

'■What 
these  courts,  ordinartl 

diflereni  a  little  from  theae  in  the  former  yean, 
met,  I  canuot  say.  further  than  tbe  dates  of 
■omepapeis  in  the  rreiaters,  aiid  others  come 
to  my  hand,  ibetr.  II  would  seem  that  court 
atJedlrargh  met  toward  the  begiuning  of  Oc- 
tober, fori  find  a  letter  directed  to  thera,  and 
tbe  rest,  from  tbe  commiliec  of  public  sRiure, 
Octobers,  which  will  give  some  more  light 
about  diem.  This  I  give  from  the  registers  of 
council. 

"  October  9, 1614.  Sederunt  the  committee 
for  public  affairs,  upon  the  report  of  the  com- 
raissiou,  at  Jedbui^h,  and  for  the  western  dis- 
trict* tbe  Lords  did  send  the  following  letter,  a 
copy  whereof  was  ordered  to  be  sent  tO  the 
rest  of  the  districts  lor  the  rule  of  their  [iroce- 
dure: 


"  My  Lords ;  The  Committee  of  council 
being  very  trequent,  1  did  propose  to  them 
your  two  queries ;  in  answer  to  the  tint 
whereof,  it  is  all  our  opinions,  that  if  tbe  de- 
feaders,  called  before  you  as  counsellers,  be 
ueraonally  cited,  they  may  be  holden  as  cou- 
n«t;  butthey  cannot  unless  theybe  personally 
cited,  and  all  that  can  be  done  in  tuat  eaar  is 
to  put  them  to  tbe  bom,  which  will  be  as  great 
a  puni8ho>eat  to  them,  as  if  tbev  were  de- 
clared fugitirea  ;  but  it  will  not  inter  any  dan- 
ger to  tne  country  by  resetting  them,  which 
N  a*  much  to  be  shunned  as  can  be.  And  if  it 
be  thereafter  found  convenient  to  hold  tbero  as 
confest,  to  the  eiid  th^  tbe  king  may  gel  a  iioe 
by  holding  tbem  ai  contest,  which  may  be 
more  advisable  than  the  takintf  of  tbeir  escheat, 
which  is  all  that  can  fallow  upon  their  being 
put  Id  the  horn,  thw  I  shall  cause  cite  tbem 
upon  siicty  days,  as  being  out  of  the  country, 
but  let  not  that  stop  your  diligence ;  in  which 
case  they  will  be  holden  as  confat,  though  nol 
personally  cited. 

"  It  is  likewiae  their  opinion,  you  should 
proceed  i^fainst  all  sheriff-deputes  who  have 
malrersed,  and  that  you  should  punish  them 
exemplarilj  to  the  terror  of  others,  and  to  tbe 
end  lliat  people  may  see  that  ynu  are  come 
tliere  to  protect  honest  men,  as  wdl  as  to  punish 
Jtnarea.  I  am,  your  lordihipa'  humble  servant, 

t      .'*  GeORQE  H'KCNZtE." 

"  This  letter  is  a  little  dark  to  dw,  not  having 
the  queries;  but  il  lets  us, in  to  see  somewhat 
of  the  managers  severe  duigns  upon  gentle- 
men aud.othm. 

"  Iti*  ofiaanun^ottMoe  togiTaaBMSMiat 

T«U  X. 


"  C.  R. 
"  Right  trusty.  See.  Whereas  we  find  that 
some  of  our  unnatural  and  rebellious  subjects 
in  that  our  ancient  kingdom,  do  enter  into 
plots  and  conspiracies,  tbe  more  witlingiy  and 
securely,  that  they  tlitnk  their  guilt  cannot  ba 
discovered  by  the  depositions  of  witnessesitbey, 
tor  conoealing  their  guilt,  industriously  usii^ 
to  discourse'  of  those  matters  only  with  on* 
penoa  alone  ;  and  it  being  easy  to  cause  ona 
or  two,  who  might  be  proving  witnesses,  to 
withdraw  for  some  time.  Aod  seeing  it  is  tha 
great  interest  of  all  government,  as  well  as<d 
all  who  desire  to  live  p^ceably  nnder  it,  that 
all  subjects  should  be  ooli^fed  to  fear  all  manner 

overthrow  all  society  and  croveroment  :  and  it 
being  undeniable,  i 

when  judged  by  his  own  oath,  by  which 
in  less  danger,  than  by  any  proua 
witness  wbatsomever. 

"  Therefore  thought  it  necessary  to  impower, 
and  we  do  hereby  authorize  and  iiiipower  our 
advocate  to  raise  process  before  you,  or  belbra 
those  who  are  commisfionate  to  represent  us, 
as  our  privy  council,  io  the  Western  aod  South- 
ern shires,  against  any  whom  you  or  tbey 
■ball  order,  for  tbe  said  crimes  of  plotting  an^ 
contriving  to  rise  in  rebellion,  or  for  interqpm- 
muniiig  with,  or  resetting  any  declared  rebsia  i 
and  to  refer  their  guilt  to  tbe  oath  of  the  said 
defenders,  in  so  tiir  as  may  extend  to  a  peca- 
niary  mulct  or  fine  allenarly. 


1  of  aqj 


"  Declaring  hereby,  for  their  further  afr- 
curity,  that  if  they  shall  depone  upOD  th» 
guilt  so  refsrred  to  their  oath,  they  shall  be  &t 
ever  as  secure  upon  the  payment  of  their  fino, 
OS  if  they  had  a  remission  under  our  great 
seal :  whereas,  if  they  refuse  to  depone,  wa 
order  you  to  hi>ld  thein  as  confest,  and  to  fin* 
tbem  10  what  sums  yuu  shall  judge  to  be  pro- 
portional to  tbeir  respective  guilt  and  accession. 
Which  power  so  granted  to  you,  shall  only 
continue  in  force  till  the  first  day  of  April  next 
to  come,  and  is  hereby  ordained  to  be  regis- 
U'ate  and  recorded  in  your  hooks,  to  the  end 
that  extracts  may  be  civen  to  any  irho  shall 
de|>one,  as  said  is,  this,  and  the  decreets  to 
follow  therennon,  being  Io  tliem  in  place  of» 
remission.  For  all  which  tbi&  shall  be  to  yoa 
a  sufficient  warrsnt.    Given,  &c.  September 

ST,  1C84.  >  "  MUBRAY." 

Hr.  Uw  (vol.  <;  p.  3ff,  aditian  «f  IBM) 
JY 
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flowD  DoDchirB  own  Ihougtita  of  him  cue, 
wbiebhe  drew  opal  the  ttme.ind,  if  Irnktek* 
dOt,  gare  into  the  court  ami  remmed  it  befitrc 
the  anize ;  and  il  ii  as  fbllowi : 

John  Forttrflelil  of  Doncbal,  U  indicted  for 
reset  aud  converse  with  hi*  own  brotho'  Alex- 
ander PorterAeld  of  Quandtoun,  whereas  tht 
«id  AtenndcT  bong  forfinted  for  hi*  aiiiiMJui 
to  (he  rebellion  ISCfi,  anil  bia  estate  beiw  aoM, 
tod  dispow^  by  Ibe  Exdwi|aer,  the  mm  Alex- 
uider  alter  some  vean  did  come  and  fi*«  peace- 
ably within  the  aire  of  Renfivw,  and,  hwrbr- 
fbre  the  lime  Kbelted,  did  ^  pnblicldjp  to  ^hk 
•ad  mailcet,  behaviuf  biroidf  m  one  vT  bia 
najea^'a  free  lieget,  bv  coDTnw  wiib  hia 
aqeatj's  sAtjecta  of  all  ranka,  tacb  h  IMtj 
CouMellots,  the  iberiff  of  the  shit*,  and  ibe 
officetaand  soldiers  of  bis  maleaty's  fivcn ;  w 
that  ^Tste  suljecta  could  not  bat  GOndvda,  kt 
was  indetnniBed,  and  his  own  brother  ma  bM 
to  abstain  from  oonrerae  with  b~ 


teiath  of  November  nizt,  under  the  paine  oTi 
two  bundrelh  OMvka  nch  peraone. 

"  The  said  criminall  aelioa  and  cauae  bein^  | 
Iben  called,  the  Lords  for  Nverall  cauaci  Dtofin^ 
them  coDtinDcd  the  nme  ftem  tytne  to  tvme, 
till  the  twenty  eight  of  ibis  instant,  and  the 
same  beinir  then  mIM  and  both  paitiea  oom- 
pritand,  The  querie  and  soltrtion  thenif  under- 
wriUen  wss  produocd  in  nrcaencc  of  the  Midi 
lords  wh««of  the  tenor  folkiwes : 

u  Edinbuigh  38  NoTember  16M.  The  said 
dSij  anent  ane  querie  nropoaed  be  bis  majestieB 
adrocat  to  the  lorib  of  councill  and  inanon,  be 
ommand  to  him  from  the  l«ds  of  the  secret 
conutie.  It  bdof;  treaioa  by  the  common 
law  and  oura  to  supplie  or  comfort  declared 
traitois,  and  it  bang' treason  by  ourlaw  to  con- 
ceal trwiow,  queritur  wbilher  rir  John  Cochran 
baviof  asked  Vrom  E*ortarfleld  of  Dochall  who 
was  dM  Tctaled  to  the  late  earl  of  Argrle,  the 
■oanw  of  fifty  pounds  •terline'  fi>r  tEie  said 
cnle'B  UM  being  a  decland  and  notour  traitor, 
•ad  Dneball  not  bavin»  revealed  the  mmeu 
tiiherto  his  m^ectie  or  bis  oIHmts,  wherby 
'  the  prejudioe  that  might  have  followed  tber* 
vpon  might  haTo  been  prerented.    Is  not  the 


"  The  Lords  of  counsell  and  sesuon  baring 
Mopdered  tiieJaeH  ipeciei  pnpoood  in  the  fot- 
Bud  querie,  it  h  their  ^ud^enteni  that  the  ran- 
.  Maling  and  not  revealmg  id  the  case  finaid  is 
taason. (Sie  Subteribitur,}   Perth  Chan- 
cellor, Da.  Falconer,  Ja.  Foulis,  J.  Lock- 
hart,  David  Balfour,  Jama  Foulii,  J. 
BrtoD,  J.  Hnrrsy,  Roger  Bog,  J,  Wau- 
cliope,  H.  Beraie,  F.  Stewart,  L.  LyoD, 
Geo.   M'Knaie,  Patrick  Ogilvy,  George 


the  second,  ai 


He  Lords  haviog  conndered  the  lybell  per- 

ifliing  Charle» 
endearouring  to  mitigate  or  per- 
ilers  to  remit  one  hal'ofthe  nne» 
levied  in  the  penecutioa  in  Scotland,  in  the 
early  ^rl  of  his  reign,  ander  the  ecclesiastical 
CommoiaiuuB,  observes,  "  The  fact  is,  thatlliey 
were  levied  entire  for  the  king's  on-n  use, 
.  whtcliindeed  ii  sufficiently  shewn  by  Wodrow, 
1o  whom  Hr.  Laing  refeia.  tte  bIm  1  Fount, 
186. 

•  •  In  this  answer'  cay*  Wodrow,  vol.  9,  p 
4S1,' the  whole  of  tbe  lords  of  the  jusUciar\ . 
almost,  three  or  lour  at  leaat,  ddibentrly  giie 
theirjudnaent  sueut  the  chief  psrt  of  the  mat- 
ter, in  delwte  in  Uouchal's  pncess ;  and  it  mat 
be  considered  how  far  in  equity  persons  wh'<> 
have  already  given  judgment,  can  give  it  nv ti 
again.  It  IB  certain  t bey  could  not  but  coii 
demn  the  geotlemaD,  Ubiess  tbey  should  con- 
demn what  they  themselve*  bad  signed  undui- 
their  bands.' 

"  I  hare  onl  observed  the  debnte*  cf  any  ■<!- 
locates  in  the  process,  for  indeed  it  was  fruit- 
loss  aimoat  to  reason   upon  a  matter  alreaily 
~  wcTCT,  I  Bbali  bere  sot 


IboM  above- neatjoned,  etpcciaUr  tting  l_ 
dU  compear  hcAire  the  ordinary  umrtB  wJii- 
dicatore,  partieulaily  the  Bbenff  court  ofltn- 


oompouoa  wiininesnennn  inesnirCiior  nana 
of  irregularities  in  not  beeping  bb  own  pwtah 
church,  and  received  bis  duchaiwe  fiir  lb* 
aame,  HoKovcr,  he  did  ordinarily  &<4ubJ 
bis  own  parish  cbmch,  when  tberv  wan  a  »• 
gular  incuabenl,  and  freqnend^  coDvcnad 
with  the  said  minister ;  be  was  fremMBtljr  in- 
fitail,  and  preseot  at  moat  part  of  the  bin  iali 
witliin  the  aliire,  where  be  Dad  aeoeaa  to  con- 
verse with  all  ranks,  and  repaired  to  mariceta 
within  and  without  Ibe  shire,  and  lutly,  did 
assist  anil  help  to  settle  the  soldier*  in  their 
qoartera  and  localities,  and  did  entertain  then 
even  at  his  own  bonse. 

"  As  to  the  faartnuring  of  George  Holms, 
the  plain  truth  is,  the  said  George  went  away 
without  anus,  aiid  retomad  so  without  b«w 
noticed  ;  but  so  soon  as  I  was  informed  thatbis 
name  was  in  the  Porteoos  Holl  of  the  ooinl  at 
Glasgow  1610,  ttiough  he  was  neither  oottsr, 
tenant,  or  servant  to  me,  yet  I  caused  his  fa- 
ther put  biro  off  TUf  grouud.    There»ftor  be 


for  1 


I   moveables,  and  tliereatter  with  the 


concluded  upon.    Uowctct,  1 


iff  depute  for  his  peaceable  living,  at  which 
time  he  took  the  bouo  of  rstfubuity,  and  had  ■ 
"otwitbstandtDK  I  wndd 
ist  he  listed  Eimsttf  a 
soldier  in  the  standing  tbrces.  All  which  is  cf- 
fered  to  he  proven. 

"  Asto  the  last  point  of  tbelibel,  the  truth  i^ 
I  sir  John  Cochran  did  make  a  very  overly  [bb- 
perficial]  motioa  lo  me,  for  6f1iy  ponoda  sterling 
by  way  of  charity  to  the  earl  of  Argyle,  whi™ 
I  1  refusied  ;  and  in  rward  the  motion  was  pro- 
\  posed  so  trivially,  llhuughl  it  itot  worthy  to 
I  be  communicate,  nor  could  I  prpve  it,  had  it 
I  been  denied,  neither  in  coortncliDB  otUw  CBB 
itinWlhe  tlBi^  BWDiC" 
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Bortfldidd  of  Duchall,  tbey  find  the  tameD 
lelerant  as  it  is  labelled  viz.  That  be  harbour- 
ed and  recept  upon  the  ffround  of  his  kndsy 
George  Hohne,  a  dedarM  fugitiye  for  treason, 
and  conversed  with  and  recept  and  intercomon- 
ed  with  Alexander  Porterfield  bis  brother  a  for- 
lauked  traitor,  and  also  that  he  concealed  or 
not  revealed  the  treasonable  propoeall  made  to 
him  be  sir  John  Cochran,  for  supplieing  the 
late  earl  of  Aigjle,  a  forianlted  traitor  mention* 
ed  in  his  ind^tment,  separatim,  to  inferr  the 
er^me  of  treason  and  paine  of  treason,  and  re- 
nutts  the  samen  to  the  know  ledge  of  an  inquest 

^  ASSISA. 

Sir  John  Dalmahoy  of  that  ilk. 

James  Baird  of  8auchtonhall. 

Sir  James  Pleeming  of  Rathobyres. 

Henry  Trotter  of  Mortounhall. 

Henry  Nisbet  of  Dean. 

James  Murray  of  Skirlin. 

Robert  Hepburn  of  Barefbord. 

Sir  George  l^ein  of  Fmtray. 

Lieutenant  CoUondl  Rue. 

David  Edie  of  Newwark. 

Alexander  Crackshank,  merchant. 

James  Nicholson,  merchand.    ■ 

James  Boyd,  merchand. 

Henry  Elphinfpstoun,  collector  at  Aber. 

William  Menzies,  merchant  in  Edinburgh. 

The  AsBYse  lawfully  sworn,  no  olnection  in  the 
eontrair.  His  Majesties  Advocat  nnr  Probation 
adduced  the  pannall's  own  judiciall  Confession, 
wherto  he  adhered  in  presence  of  the  justices 
and  assizers,  and  wherof  the  tenor  foUowes : 

««  Edinburfffa,  the  17th  day  of  Nov.  1684. 
The  which  day  John  Ptorterfield  of  Duchall, 
confessed  and  acknowledged  in  presence  of  the 
saids  lords,  that  «r  John  Cochran  of  Ocfatitrie, 
somtyme  in  the  session,  in  the  end  of  1683, 
or  beginning  of  1683,  having  mett  with  him  in 
the  burgh  of  Edinburgh,  the  said  sir  John 


i^m 


told  this  proposition  to  Cuninghame  of  Craig- 
ends,  and  that  Craigends  told  him  the  ly  ke  pro- 
posaJl  had  been  made  to  him. 

Sic  Subscribiiur^  J ,  PomrERnELD. 

J.  Drummond.       Ja.  Fouus." 

And  the  said  John  Porterfield  of  Duchall, 
being  of  new  again  interrogat  in  presence  of 
the  assyse  ader  thev  were  sworn,  he  of  new 
again  ackuowledired  and  confeaMd,  in  manner 
following,  viz.  That  he  had  conversed  with, 
harboured,  and  recept  Alexander  iPorterfield  his 
brother,  a  forfaulted  person,  and  also  that 
George  Ilolroe  a  fugitive,  had  dwelt  and  re- 
sided on  his  ground,  and  that  sir  John  Cochran 
did  make  the  proposall  to  him  mentioned  in 
bis  dittay,  and  that  he  had  concealed  the  samen 
from,  and  not  revealed  it  to  his  majesties  privy 
council!  or  others  in  authoritie  under  the  King, 
and  declared  ke  submitted  hiuiself  to  the  king^s 
!P^J»  .«&4  fikMiled  the  kirds  tp  represent  jhis 


condition  favourahUe,  since  1^  wa^  roost  pe«, 
nitent  "' 

Sic  SubtcriHtur^  J.Portbrfibip. 

J.  Dbummond        Ja.  Fodus. 

iPollowes  the  Verdict  of  the  Assyse. 

"  The  Assyse  having  chosen  sir  John  Dal- 
mahoy their  chancellor,  all  in  one  voice,  finds 
the  pannall  John  Porterfield  of  Douchall  guiHy,' 
by  his  own  confession,  of  conversing  with,  har- 
bouring, and  recepting  Alexander  Porterfield 
bis  brother,  a  forfaulted  persone;  as  also  hi' 
harbouiinff  on  his  ground,  Qeom  Holme  a 
declared  fugitive,  and  sidclyke  of  concealing^ 
the  proposall  made  to  him  be  sir  John  Cochrtn 
menljoned  m  his  dittay  Ibr  sunplieing  the  laftf 
earle  of  Argy  le  a  6>rfiiulted  traitor.  ' 

Sic  SuiicriHtur^  Jo.  Dauiahot." 

The  Lords  continue  the  pronuncing  of  sen- 
tence till  to  morrow,  being  the  29th  instant,  a( 
twelve  o'clock  in  the  forenoon,  and  ordaioes  the 
pannall  to  be  removed  back  to  orison. 

The  Lords  commissioners  or  justiciary  ther*; 
for  having  considered  the  said  verdict  of  es^ 
syse,  they  be  the  month  of  James  Henrysooe 
Dempster  of  Court*  decerned  and  adjudged 
the  said  John  Porterfiekl  to  be  execute  tollif 
deatby  demained  as  a  traitor,  and  to  undcrljr* 
the  pames  of  treason  and  utter  punishmeni  ap* 
poynted  by  the  lawes  of  this  realme,  at  such  ^ 
tj^me  and  place,  and  such  a  manner  as  the 
king*s  most  excellent  majesty  shall  appoyn^ 
and  ordains  his  name,  fiune,  memorie,  and  he* 
nours  to  be  extinct,  bis  blood  to  be  .tainted,  and 
his  armes  to  be  riven  furth  and  dekite  out  ef 
the  books  of  armes,  sua  that  his  posteritie  niaj 
never  have  place,  nor  be  able  to  bruik  or  injoy 
an^  honours,  offices,  titles  or  dignities  wi&i^ 
this  realme  in  tyme  coming  ;  and  to  have  for- 
faulted, amitted,  and  tint  all  and  sundry  hi^ 
lands,  heretaffes,  tsks,  sleddings,  roumes,  pos- 
sessions, goods  and  gear  whatsomever  pertain- 
ing to  him,  to  our  soveraigne  lord's  use,  to  re- 
maine  peipetuallie  with  bis  highnes,  in  pro- 
pertie :  which  was  pronounced  our  doom. 

*'  It  seems"  says  Wodrow,  «^  his  sentence  of 
death  was  preconcerted  before  the  Justictafy 
sat,  for,  in  the  Council  Registers,  November 
88, 1  find  as  follows :  The  Council  recommends 
to  the  Lords  of  Justiciary  to  leave  the  day  and 
place  of  DouehaPs  execution  to  his  majesty ."•!- 

And  he  proceeds,  <*  Douchal  was  most  sedate 
and  patient  under  his  trial,  and  here  all  with  a 
christian  spirit.  His  honour  as  a  gentleman, 
and  loyalty  as  a  subject,  stood  full  and  entire ; 
his  conscience  did  not  reproach  him :  all  was 
peaceful  within,  and  God  smiled  upon  him. 
Thus  nothing  men  could  did  ruffle  him. 

When  he  was  to  receive  his  sentence  of  for- 
feiture and  death,  he*  was  asked  as  usual  in 

■  4 

^  See  a  note  to  the  Case  of  Lord  Loudon  and 
others,  p.  1008  of  the  present  volume. 

f  See,  too,  in  8  Wodrow  148,  the  cruel  order 
concerning  the  execution  of  Hackstoun  of  Ra- 
tbillft,  wlSch  the  oeuiicii  niade  before  hie  trial. 
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•oine  cases,  what  he  had  to  say  why  it  shoaki 
not  be  pronounced.    His  return  was,  My  lords,  i 
1  have  little  to  say,  I  pray  the  Lord  mav  save  I 
tlie  king,  whatever  come  of  me !  which  shewed 
him  to  be  a  better  Christian  and  solgect  than 
such  who  persecuted  him.  I 

His  sentence  drew  compassion  and  tears  from  ' 
many  of  the  onlookers,  to  st^  so  good,  old, 
and  innocent  a  gentleman  exposed  to  such 
hardships  for  imaginary  crimes ;  }'ca,  tlie  hard 
measure  he  met  with  was  regretted  by  some  , 
persons  in  the  government  after  it  was  over ;  ^ 
and  I  am  well  assured,  that  even  air  George 
Mackenzie  used  to  cast  the  blame  of  this  pro-  , 
^ure  off  himself,  and  term  Douchal  '  My 

*  lord  Melford*s  martyr.' 

And  such  was  the  equity  of  those  times,  that 
the  very  person  who  was  his  judge,  had  got  a 
previous  promise  of  his  estate,  which  was  in  due 
time  made  cood ;  and  July  1686,  by  the  kind's 
gift  the  earl  of  Melfbrd  was  made  donator  to  his 
personal  and  heretable  estate,  so  that  he  had 
more  reason  than  erery  body  to  find  him  ffuilty . 

1686,  March  92d.  John  Porterfield,  late  of 
Douchal,  and  Alexander  Porterfield  his  son, 
supplicate  the  council  for  liberty.  The  first 
■fa  refused,  because  under  a  sentence  of  for* 
ftitore.  His  son  is  let  out,  on  bond  for  the 
som  in  which  he  is  fined.  July  2dd.  Douchal 
ii  allowM  the  liberty  of  the  town  of  Edinbargh 
upon  his  petition,  but  confined  thereunto.  And 
AeptembcT  3d,  the  council  transmit  the  fol- 
lowing petition  firom  him  to  the  secretaries ; 

*  That  whereas  the  petitioner  being  desired  by 
sir  John  Cochran  to  give  some  charity  to  the 
lord  Argyle,  did  heartily  refuse  the  same,  and 
having  concealed  the  design  of  the  said  sir 
John,  and  not  timeously  revealed  the  same, 
^hich  he  did  out  of  ignorance,  and  not  out  of 
any  es\\  design,  but  did  freely  confess  the 
same,  which  otherwise  could  not  be  proven 
«|[ainst  him,  wherefore  your  petitioner  is  for- 
foited,  and  hath  a  long  time  been  prisoner ;  and 
seeing  his  life  is  near  at  an  end,  1  being  of  the 
age  of  seventy  two  years,  and  under  many  in- 
wmities  contracted  in  the  said  prison,  it  is 
therefore  humbly  desired  that  your  lordships 
^ould  recommend  your  petitioner  to  his  most 
sacred  majesty,  for  a  remission  to  be  passed 
gratis,  eontaining  Rehabilitation,  &c.  And  it 
IS  hoped  his  sacr^  mtyesty  will  he  so  gracious 
^considering  that  the  petitioner's  crime  was  not 
mtentional,  out  in  a  manner  ignorantly)  out  of 
that  gracious  benignity  and  goodness  which 
princes  have  been  in  use  alwayato  bestow  upon 
the  worst  of  their  subjects,  being  penitent,  and 
allow  your  petitioner  a  competency  to  live 
upon,  out  of  his  own  estate,  and  take  some 
seen  coiu-se  with  his  debt,  which  is  very  griev- 
ous to  his  spirit,  and  your  petitioner  shall  ever 
Dray:  John  Poiierneld.'  And  I  find,  says 
Wddrow,  September  16th,  an  address  to  the 
council  from  Alexander  Porterfield  his  son, 
shewing  that  he  hath  ooibing  to  pay  bis  fine 
with,  S€'eiug  his  father  is  forfeiteJ,  and  begs 
his  fine  may  be  remitted,  considering  his  long 
imprisonmeiit    The  ooiiDdl  transmit  this  aiU 


of  Jokn  ParierJUld.  [lOM 

dress  to  the  duke  of  Queensberry. — Bee  S 
Wodrow,  4'iO,  4SS,  478. 

Tke  following  i$  FountainhalVs  Report  of 

ihit  Case: 

««  November  97,  and  28, 1684.    PdrterfieU 
of  Duchole  was  thir  da^'s  pannelleil  before 
secretary  Lundv,  and  the  justice  clerk,  as  com- 
missioned by  the  king  to  hold  the  cireuit  for 
Clydesdalt*,  and  their  power  was  to  expire  oo 
the  1st  of  December,  for  these  crimes  of  trea- 
son ;    Imo.  Thni  he  had  harboured  and  reset 
one  Holmes  his  officer,  after  he  had  oooielNick 
from  Bothwel- bridge ;  and  also  had  oft  har- 
boured and  entertained  ■  Porterfield   his^ 
brother,  who  was  excepted  out  of  the  act  or 
indemnity  for  being  at  Pentland- bills.     Sdo^ 
That  sir  John  Cochran  had  come  to  him,  and 
desired  that  he  might  lend   1,000  merks  to  a 
poor  distressed  friend,  and  be  asking  if  he 
meaned  my  lord  Argyle,  he  did  not  deny  it ; 
and  though  ho  had  refused  to  contribute  any 
thing  towards  his  assistance,  yet  he  treasotoably 
con^aled  that  design  of  raising  moneyto  jdt 
lord  Argyle,  then  a  declared  traitor.— Thougb 
he  confessed  the  matter  of  fact,  except  resett- 
ing the  officer,  yet  he  aUedg^ed  that  the  resett- 
ing his  brother  could  not  im|M»rt  any  thing 
against  him  ;   seeing  resetting  in  law  must  te 
a  oonceahng,  abstrarting,  or  hinderinjg^  a  rebel 
firom  bein^  brought  to  justice  or  punishmeut ; 
whereas  his  brouier  tliese  eighteen  years  has 
conversed  openly  at  kirk  and  market  with 
all  ranks  of  persons,  even  with  the  offieere 
of  the  king's  army,  unquestioned  by  any,  and 
went  to  London  and  oomponed  the  gift  of  his 
own  forfeiture,  and  took  it  in  anot^r  person's 
name  (because  he  himself  refused  the  declara- 
tion) but  to  hisown  behoof;  so  that  Duchole 
was  in  bona  fide  to  converse  with  him  ;  and  it 
was  nothing  but  parsimony  in  not  bestowing 
the  expence  that  kept  him  from  a  remission ;  and 
this  not  being  adverted  to,  he  has  infected  all 
the  gentry  in  the  west  by  conversing  with 
them.    As  to  the  second,  answered.  That  he 
knew  not  certainly  if  sir  John  Cochrane  meaned 
my  lord  Argyle,  when  he  craved  the  subsist- 
ance  and  contribution.     Sdo,  There  was  none 
present  who  heard  sir  John  seek  it  hut  himself; 
so  if  he  had  revealed  it,  he  could  not  have 
proven  the  same ;    and  thus  by  the  49th  act 
pari.  1587,  succumbing  in  proving  another 
guilty  of  treason  he  became  guilty  of  the  same 
treason  hinuelf. — ^Yet  regent  Morton  was  exe- 
cute for  concealing,  though  he  could  not  have 
i  proven  it.  See  sir  George  M'Kens.  Criminab, 
page  48.  who  thinks  this  concealing  to  be  no 
,  treason.    It  was  great  simplicity  in  Duchole 
,  to  confess ;  for  they  having  no  way  of  proving, 
if  they  had  referred  it  to  his  oath,  it  would 
have  restricted  the  hazard  to  an  arbitrary  pain. 
I  But  the  reset  would  have  forfdted  him,  uuless 
I  he  had  purged  and  restricted  it,  by  taking  the 
,  test ;  which  he  would  not  do.    5tio,  He  al- 
,  ledged  what  was  given  to  strengthen  a  rebd 
to  rise  in  srms  were  certainly  treason ;    hat 
here  it  was  only  dwity  towards 
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him  ;  and  wbicb  is  more,  be  absolaiely  denied 
to  give  any  contribution  at  all.  Tne  privy 
eooncil  finding  Dncbole's  qualified  confession 
Tery  narrow,  tbey  proposed  tbe  query  to  the 
lords  of  session,  as  tbe  king's  great  council 
in  tew,  and  who  by  bis  letter  were  appointed 
to  give  tbe  secret  committee  advice  in  dubious 
oases ;  and  tbey,  by  their  resolution  under 
their  band,  found  Uiat  the  very  concealing  the 
seeking  of  money  towards  the  support  of  a 
dedaired  traitor  was  treason.  Yet  this  was 
4thoqght  very  remote  ;  for  Imo,  There  is  the 
r^b^bimseff  who  stands  guilty  of  the  treason. 
9do,  There  is  the  interpMcd  person  wbo  de- 
mands tbe  coutribution- money  for  tbe  traitor's 
use ;  and  this  is  also  treason  in  him.  Stio, 
Tbere  is  he  wbo  gives  it.  But  the  naked  con- 
cealer who  reiused  to  give  it,  be  is  only  in  the 
fourth  degree:  so  to  reason  at  this  rate,  to 
^noeal  theft  committed  by  another  landed 
man  shall  be  treason  in  the  not  revealer  :  only 
the  difierenoe  is,  aiding  a  rebel  with  money,  is 
treason  by  tbe  common  law ;  but  theft  m  a 
landed  man  is  only  treason  by  a  special  statute 
with  us,  and  wo  Jiciume  juris  not  to  be  extended 
mkra  nmm  emsum  ;  or  rather  this  example,  if 
I  know  that  another  man  harbours  a  rebel  on 
his  ground,  I  am  as  guilty  as  the  resetter,  if  I 
ioah  reveal  him.  However,  on  this  sub- 
aeribed  o]^inion  of  the  session,  the  eommis- 
sKNiera  of  justiciary  found  the  diltay  rdevant ; 
and  the  assize  found  it  proven.  So  he  was 
Ibond  ipilty  of  treason.  But  the  time  and 
plaoe  of  bis  execution  was  referred  to  tbe  king, 
mat  he  might  apply  for  a  remission  ;  for  it  ap  • 
peered  that  they  only  aimed  at  his  estate, 
which  will  be  12,000  merks  per  annum^ — All 


this  pAieedure.  to  prevent  quarrelling,  is  rm- 
tified  1)^  the  7th  act  of  pari  1685.'' 

The  act  of  parliament  is  as  follows : 

*  Act  ancnt  Porterfield,  of  Duchali^  and  con^ 

•  cealing  of  Supply  given  to  Rebeii^  May 

•  6,  1685. 

*  Our  soveraign  lord,  and  estates  of  parlia* 
ment,  do  ratine,  approve,  and  confirm  the 
sentence  of  forfalture  pronounced  by  the  com- 
missioners of  justiciary  against  John  Porter- 
field,  sometime  of  Duchall,  and  tbe  interlo- 
cutors, and  whole  procedure  of  the  saidscom* 
missionera  in  that  process.  And  declares,  thai 
the  same  was  conform  to  tbe  laws  of  this  king- 
dom. And  in  general,  statutes  and  declares, 
that  the  concealing  and  not  revealing  of  snp- 
nlys  given  to,  or  demanded  for  traitors  for- 
raultM  fi>r  treasou  against  tbe  king's  person  or 
government,  is  treason,  and  to  be  judged  ac- 
cordingly.' 

Wodrow,  after  observing  upon  <<  two  other 
most  iniauous  acts,"  says  of  this  <«  their  third 
act  this  day  runs  yet  cleeper,  and  was  framed 
not  only  to  look  back  to  what  was  paftt,  but  to 
catch  a  great  many  ^pentlemen  and  others  and 
to  bring  them  to  rum  m  their  bodies  and  estates^ 
Tbe  illegal  and  harsh  sentence  passed  by  tht 
Justiciary,  at  tbe  direction  of  the  Coonefl, 
against  that  excellent  gentleman  and  christtaii 
John  Porterfield,  of  Douchal,  made  a  terrible 
noise,  and  was  plainly  enough  perceived  to 
have  been  in  order  to  gratify  a  particular  ma- 
nager with  his  estate.  It  was  necessary  then 
ex  poU  factOy  to  confirm  this  sentence  by  a 
posterior  law." 


321.  Case  of  Walter  Earl  of  Tarras,  for  Treason,  and  recepting 
of  Traitors:  36  Charles  II.  a.  d.  1685.  [Now  first  printed 
from  the  Records  Of  Justiciary  in  Edinburgn.] 


Coau  JusTiciuujB,  S.  D.  N.  Regis  tenta  in 
Pretorio  burgi  do  Edinburgh,  Quinto  die 
mensis,  Januarii,  millesimo  sexcentesimo 
octuagesimo  quinto,  per  Nobilem  et  Pdten- 
tem  Comitem,  Geoi|^um  Comitem  de 
Linlithgow,  Jusiicianuro  Generalem  et 
Honorabiles  virus  Dominos  Jacobum 
Foulis  de  Collingtoun.  Jostidarise  Cleri- 
cum,  Johannem  Lockhart  de  Castlebill, 
Davidem  Balfour  de  Forret,  Rogerum 
Hog  de  Harcarss,  Alezandrum  Seton  de 
Pitmedden,  et  Patricium  Lyon  de  Carss. 
Commissionarios  Justidarin  dicti  8.  D.  N. 
Regis. 

Curia  legitime  affirmata. 

Jafran, 
WaUtr  earle  of  rorrax,  prisoner. 

InDYTED  and  accused,*  that  wber  notwith- 

«  This  earl  of  Terras   had  married  the 
duehesB  of  Monmoeth's  eMer  sister.    Of  his 

to  iheteinwiMorBaillit, 


standing  by  common  law  of  this  and  all  well 
governed  nations,  the  conspiring  to  overturn 
me  government  of  the  nation,  or  to  assist  such 
as  designe  to  invade  tbe  same,  or  the  conceal- 
ing, and  not  revealing  of  any  treasonable  dis* 
course  tending  thereto,  does  infiBrr  the  ])aine 
and  punishment  of  treason,  and  by  the  third 
act  ojf  tbe  first  parliament  of  king  James  the 
first,  and  thretty  seventh  act  of  bis  second  par- 
liament,* and  by  the  nynth  act,  tweltb  parlia* 
ment  bf  king  James  the  second  and  atie  hun- 
dreth  and  forty  fourth  act,  twehh  parliament 
of  kinff  James  tbe  sext,f  It  is  statute  and  oT" 
dained  that  no  man  openly  nor  notourlie  rebell 
against  tbe  king's  persone  or  authority,  or 

the  uncle  of  Tarras's  second  wife,  an  account 
appears  in  the  Trial  of  Baillie  of  Jerviswood| 
p.  647,  of  this  volume. 

_  *  See  these  two  Acts  in  tbe  Case  of  Lord 
Loutloun  and  others,  p.  989,  of  this  vol. 

J  See  as  to  this,  tbe  Case  of  ford  Loodooa 
othen,  p.  999,  of  thisvoL 
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make  vrwr  a^aiml  tbe  )dn^9  lieges*  and  that 
wher  any  traitors  Oi  rebels  repairs  in  any  part 
of  this  kingftom,  none  of  his  iniyesties  hedges 
shall  presame  toreoept,  supjtiie,  orintercomune 
with  them,  or  give  them  any  meat,  drink,  bous, 
barbour,  or  any  relieflT,  or  comfort,  under  the 
same  pain,  for  whilk  they  are  foreftulted  and 
pot  to  the  horn,  and  that  immediatriy  upon 
Knowledge  of  their  repairing  in  the  bounds,  all 
bis  majesties  obedimt  subjects  doe  their  exact 
diligence  to  the  uttmost  of  their  power,  in 
•earchini^,  seeking,  taking,  and  apprehending 
ths  saids  rebells  and  traitors,  ana  presenting 
them  to  justice,  or  in  following  of  them  till  they 
bie  taken,  and  expelled  and  put  out  of  tlie  sby  re, 
and  that  immedlateily  they  make  intimation  to 
the  magistrates  and  persons  of  power  and  autho- 
rity in  tne  nixt  shyre,  wh«  shaU  be  bolden  to  doe 
the  lyke  diligence  without  dday,  and  sua  from 
flbyre  to  slijfre,  till  they  be  apprehended,  and 
brought  to  justice,  or  expelled  and  put  out  of 
this  realme ;  and  fiirder,  when  ever  any  manner 
of  tratora  and  rebells  happens  to  repair  in  the 
CDuntrey,  aH  hb  majesties  liedges  knowing 
them,  or  amongst  whom  they  resort,  shall  with 
all  possible  8|Mwd  certifie  his  majesty,  or  some 
of  his  majesties  privie  councill,  or  some  of  the 
chief  persons  ot  authority,  or  credit,  dwelling 
within  the  same  shyre,  that  such  persons  (u 
tpey  be  known)  are  within  the  same,  and  if 
they  be  unknown,  showmg  their  tockens  under 
the  paines  that  the  rebeUs  and  traitors  ought  to 
kive  sostamed  in  their  bodies  or  goods,  Uiem- 
aehes,  in  case  they  had  bein  apprehended,  pre- 
ienled  and  convict  be  justice.  And  be  the  four- 
teinth  act,  sixt  paiiiament,  king  James  the  se- 
cond,* it  is  dcchired  that  all  who  shall  recept 
such  as  are  justified  by  crymes,  if  the  crime 
be  nottour,  and  the  tresspassor  convict  or  de- 
clared guilty,  are  ordained  to  be  punished  as  the 
princifMll  tresspasser,  and  by  the  nyntie  se- 
Tenth  act,  seventli  parUamcnt,  king  James  tiie 
fVith,  all  sheriffs,  bailzies,  and  others,  are  or* 
dained  to  doe  <hligencc  to  apprehend  all  rebells 
who  are  at  tlie  horn,  for  capiuU  crymes,  and 
that  no  man  willfully  or  willingly  recrept,  su|>- 
plic,  mantaiue,  delend,  or  doe  favour  to  any  of 
bis  majesties  rebells,  and  being  at  the  home 
within  their  houses,  hounds,  lands,  and  bailziea- 
ries,  under  the  paine  of  death,  and  confiscation 
of  moveables.  And  by  the  f^flh  act  first  ses- 
sion of  his  majesties  first  paHiament,  it  is  de- 
clared, thst  it  shall  be  high  treason  for  the  sub- 
jects of  this  reahne,  or  any  number  of  them,  less 
or  more,  upon  any  ground  or  pretext  whatsom- 
ever  to  rise  or  (Donun  ue  in  armes,to  make  peace  or 
warr  without  his  majesties  speciall  authority  and 
approbation  first  intcr|K>neci  tliereto.  And  be  the 
first  act  eighteinth  narliament,  king  James  the 
■ixt,  the  estates  or  parliament  fiiithfuUy  pro- 
raise  per|)etually  to  obey,  mantainc  and  de- 
lend  the  prerogative  royal  of  his  sacred  majesty 
his  airs  and  successors,  and  priviledges  of  his 
highooscroun  with  their  lives,  lands  ami  goods. 

*  As  to  this,  see  the  Case  of  lord  Loudoun 
and  others,  as  before  lefeired  to. 


And  be  the  second  act,  second  session  of  his 
muesties  first  parliament.  It  is  statute  and 
ordained  that  ir  any  person  or  persons  shall, 
herefter,  plot,  contrive,  or  intend  death,  or 
destruction  to  his  majesty,  or  any  bodily  hanne 
tending  to  death  of  destruction,  or  any  restraint 
upon  his  royall  person,  or  to  deprite  depose  or 
suspend  him  from  the  style  honour  or  the 
kingliename  of  the  imperial  crown  of  this 
realm,  or  any  others  his  majesties  dominions, 
or  tosuspendf  his  majestie  from  the  exercise  of 
bis  royall  government,  or  to  levie  warr  or  take 
up  armes  against  his  majestie  or  any  commis- 
sionat  by  him,  or  shall  intyse  any  strangers  to 
invade  any  of  his  majesties  dominions,  and  shall 
by  wryting,  printing,  and  other  malicious  and 
adv^rsed,  apeakin^,  express  and  declare  aiicb 
;  their  treasonable  intentions,  eAer  such  person 
I  or  iierwns  being  upon  sufficient  probation  le- 
:  gallic  convict  therof,  shall  be  deemed,  de- 
dared  and  ailjudged  traitors,  and  shall  suffer 
!  fbreftulture  oi  h'lh,  honours,  lands  and  ffouds, 
I  as  in  the  cas^  of  treason.  Lyk  as,  by  the  se- 
I  eond  act  of  his  majesties  tnird  parliaroeat> 
It  is  declared  high  treason  in  any  of  the  aub- 
jecis  of  this  realm  by  wryting  speaking  or  may 
other  manner  of  way  to  endeavour  the  extir- 
I  pation,  sttspensiou  or  diveitioD  of  the  rigbt  sC 
succession  to  the  imperiall  crown  of  this  reahne^ 
or  the  debarring  the  nixt  la wfttll  suooeasor  tmm 
the  inimediat  actoall,  full  and  ffee  adminMbna- 
tion  of  the  government  coniorm  to  the  lawes  eC 
this  reafan,  and  that  all  such  attempts  ae4 
designs  shall  infnr  against  them  the  pain  of 
tresson.  Notwithstai2Ung  whereof  ther  being 
a  treasonable  design  in  England,  for  riseinff  in 
arms  against  tbe  lung  our  soveraigne  (whom 
God  preserve)  and  for  killing  or  at  least  seizing 
on  his  sacred  person,  and  the  perron  of  his 
royall  highness,  and  for  forcing  his  msjestie  to 
condescend  to  such  proposalls  as  they  the  saki 
damnable  consiiirators  should  make,  ther  was 
a  Juncto  lykewayes  of  the  Scottish  nation 
called  up  by  them,  and  who  did  meet  and  as- 
semble tuemaelves  together  at  London,  in  the 
moneths  of  Februarv,  March,  April  or  May 
IdSS  years,  at  which  meeting  were  present. 
The  lord  Melvill,  Mr.  Robert  Baillie  of  Jervis- 
wood,  sir  Hugh  Campbell  of  Ccssnock,  and  sir 
George  Campbell  his  son,  Montgonierie  of 
Langshaw,  wu  John  Cochran,  Mr.  Robert 
Martins,  Mr.  William  Veitoh,  ane  outlawed 
preacher,  and  declared  and  forfault  traitor  and 
othera.  Wher  ellerthey  had  most  treasonably 
and  seditiously  misrepresented  his  majesties 
government,  especially  in  Scotland,  and  the 
administration  of  his  royal  highness  his  ma- 
jesties commissioner,  and  his  judicators  there, 
therbj^'  to  excite  one  another  to  the  designed 
conspiracy  and  rising  intended  against  uim, 
and  to  serve  as  a  pretext  and  blind  to  excuse 
their  wicked  and  treasonable  design  of  joyniuf 
with  the  conspirators  in  England,  they  did  send 
master  Robert  Martine  with  a  commission  into 
Scotland,  and  he  carryed  letters,  particularly 
a  letter  from  the  said  Jer\'iswood  to  the  said 
Wabcr  eerie  of  Tanas,  end  the  nid  Mr.  Be- 
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liert  harine  mrry? ed  here  in  Seotland,  in  the 
moneth  f»  May,  168S  yean,  he  did  addre« 
himself  to  the  laird-  of  Tonroodlie,  and  they 
eent  for  tlie  laird  of  Polirart,  Pbiliphanch,  and 
the  said  Walter  earle  of  Tama,  and  before  ■ 
Polirort  came  the  said  Mr.  Robert  Martvne, 
and  the  said  Walter  earle  of  Tarras,  or  at  least 
the  said  Walter  carle  of  Terras  and  the  said 
Philiphan^  did  talk  of  a  rising*  in  amies  upon 
a  supposition,  if  the  oountrty  party  in  Eng- 
land, should  hare  thoufffatsof  going  to' arms, 
and  it  it  were  not  fit  in  that  ease  to  seize  upon 
the  officers  of  state,  and  other  offileers  here, 
and  to  surprize  Berwick,  and  his  majesties 
'garrisons  ot  Sterling  and  others,  and  his  troops 
of  horse,  and  dragoons  wiUiin  this  kingdom, 
aifter  wbkh  the  said  Walter  earle  of  Tbrras 
•went  to  Gallowsheilb,  wher  he  did  meet  i^ith 
the  lairds  of  Oalbwsheills  and  Polwart,  and 
after  the  said  pannall  bad  tryed  if  the  laird  of 
Gallowsheills  w«uld  be  secret,  -he  did  at  last 
formally  talk  of  rysing  in  arms,  and  of  con- 
'cnrring  with  the  late  earle  of  Argile  a  dedared 
traitor,  who  should  land  in  the  West,  and  of 
hringmg  the  kins;  by  petitions  or  bvibroe  to 
abandon  his  royalT  brotner,  and  of  wyrcring 
liim  Up  to  a  legal  AryaD'as  a  sure  remedy  ftr 
'vettfitag  all  disorders,  and  repahing  all  dSs- 
orders,  and  repairing  all  grienmAes  both  in 
Eneland  and  here,  and  as  a  certane  itepp  for 
secTuding  him  from  the  succession  to  the  im- 
perial crown,  of  thb  his  migesties  aundent 
Kingdom*    And  if  this  was  not  done  in  the 
-  king's  own  lyfetyme  the  opportunity  would  be 
lost,  and  that  these  overtures  were  concerted 
betwixt  the  pannal's  friends  at  London,  and  the 
countrey  partie  (for  so  he  called  the  saids  con- 
spirators) and  then  it  was  positirehe  talked  off, 
b}'  ane  or  other  of  thero  that  upon  the  certane 
newes  of  England's  being  in  the  fields,  those  of 
the  southern  shyres  should  presently  rise  and 
get  also  as  many  as  they  could  who  should  be 
able  to  deal  with  stragglers,  and  that  officers 
should  be  trysted  to  command.    And  that  then 
the  late  earle  of  Argile  was  to  come  from 
beyond  sea,  and  sir  John  Cdchran  from  Eng- 
land to  the  west  country,  and  ther  was  a  sign 
and  a  word  appoynted  for  thes  they  call  honest 
men  to  know  ane  another  by.    And  that  upon 
the  news  the  said  pannal  and  they  were  to 
have  from  England,  they  were  to  meet  upon 
middsnmraer  tberaller.    Which  orertures  or 
ane  or  other  of  them,  the  said  Walter  earle  of 
TsTtas  himself  made  or  heard  and  concealed 
the  same  or  at  least  he  did  talk  what  was  to  be 
done,  if  England  should  rise,  and  did  treat  of 
giving  them  or  the  late  earle  of  Argile  a  de- 
clared traitor,  some  assistance  here ;  or  the  ssid 
pannall  being  present  wher  these  or  some 
such  overtures  as  thes  wer  treated  he  did  con- 
ceal and  not  reveal  the  samen.    Through  the 
committing  of  the  which  cr3rmes  above  written, 
or  either  of  them,  he  was  guilty  of  the  com- 
mittinfr  Hi^h  Treason,  and  is  actor,  art  and 
part  thereof;  which  being  fbund  be  ane  as- 
sy se  he  ought  to  be  panished  with  forfauU 
ture  of  life,  lands,  iiid  goodS|'ta  IhettRtHr 


and  example  4f  others  t»joommittthe4Kke  her* 
efler. 


P<rjever,—4Sir  George  M'Kenzieof  Roso- 
haugh,  his  Majesties  Advocat. 

His  Majesties  Advocat  produced  a  Warrand 
of  Privy  Council,  for  persewing  and  insistmg 
against  the  said  earle,  whereof  the  tenour  fol- 
lowes: 

**  Edmburgh  the  day  of  November  1^64, 
the  Lords  of  his  Mi^esties  Privy  Councill 
doe  heirby  give  order  and  warrand,  to  his 
Majesties  Advocat  to  p^rsew  a  procea  of  trea- 
son before  the  Lords  CbmmissionerB  iif  Justi- 
ciary, against  Waker  earle  of  Tarras  for  the 
crvmes  of  treason  and  rebdlion,  and  othera 
whereapon  his  Majestiea  AdVocat  shall  indyt 
htm.    Extract  by  me, 

SicSuktcrilniur,      Willum  Patbbson." 

The  earle  of  Tarras  produced  a  Petition 
under  his  hand  direct  to  the  king's  most  saored 
Majesty,  whereof  the  tenor  fbUowes : 

*•  To  his  most  sacred  Migestie,  the  hnmblt 
Submission  and  Petitkm  of  Walter  earie  4f 
Ttaras,  humbly  sheweth,  That  his  Miyestica 
petitioner  liaving  received  ane  indytment  ^ 
High  Treason,  at  the  instance  of  bis  Maiertift 
Adrocat,  for  the  crymes  of  treason .  dberein 
mentioned,  and  the  petitioner  being"  oonoioiis 
to  himself  of  his  hay  nous  guUt  theiein;  he  is 
resolved  in  place  of  all  other  defences  to  througli 
himself  at  his  Majesties  feet,  andsubmittto 
his  Mi^jesties  mercy,  his  only  hopes  and  trdst 
being  m  his  sacred  Mji^esties  ciemeocy  and 
goodness,  that  his  Majestic  would  be  graciously 

E leased  to  pardon  tlie  pc^tioner's  crymes  and 
y  the  spanng  of  lus  life,  giving  him  opportunity 
for  the  tyme  to  come  in  some  measure  to  ex- 
piat  his  former  cryms  and  offences  by  his 
dutifttll  and  loyall  de|M)rtment  to  his  Majesty 
and  his  successors,  which  by  the  grace  of  AU 
mighty  God,  the  petitioner  will  for  ever  ber-«. 
efter  mviolahlie  preserve.  So  he  doth  roost 
humUie  acknowledge  his  G^uilt  confbrme  to  his 
Confession  given  under  his  hand  to  the  Loida 
of  the  Secret  Committee  the  day  of  November 
last,  to  which  he  does  adhere,  and  holds  the 
same  as  here  repeated,  and  fireely  confesses 
that  by  his  crymes  therein  qiecified,  his  life 
and  fortune  are  justlie  at  bis  sacred  Mi^esties 
mercy,  and  seeing  now  his  Majesties  petitkmer 
has  a  deep  sense  of  the  haynousness  of  his 
guilt,  and  a  just  abhorrence  of  all  such  treason* 
able  principles  and  practices,  into  which  he  has 
^  been  formerly  grossly  mislead  to  his  great  re- 

Sate.---Therfbre,  humUy  craving'  his  sacred 
ajeatie  to  take  the  petitioner's  case  to  his 
commiseration  and  according  to  his  Migestiea 
inherent  and,  usuall  gtMdnesr  and  clemen^, 
to  his  penitent  sobjects,  be  graciously  pleased 
to  grant  mercy  and  pardon,  to  'the  petitioner, 
and  he  does  faithfully  promise  as-  a  ClMnfastian, 
and  a  ^fentleman,  th«3;  be  riiaH  ever  be  ak^ridl 
and  faithfnll  subject  to  his  sacredittajestie  and 
his  Toyall  successors. 
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The  Lordi  baring  eouUered  Ibc  IiMl;rt)Bcttl 
penewcd  be  hii  Hajcitiei  Advoeat,  aniMt  tba 
«aH  of  Tamu,  Ihej'  find  tb*  mum  rdevant  m 
it  ii  lybdied  to  inferr  tfae  crrnM  of  tieaimi,* 
mod  remitts  the  nme  la  ibe  laMwIedge  of  tfa« 

Asiru.-t- 
tbe  Ew4e  of  StnthiDoir. 
Tbe  Eorle  of  Laudcnlak. 
Tbe  EaHe  of  Pumuir. 
Tbe  Earle  of  Bdcun*. 
The  Lord  SbcUir. 
Tbe  I^ml  Bunny. 
The  Lotd  Ro)Id. 
The  Mr.  of  Bdmirriiioeh. 
8iT  William  DougUa,  of  Caren. 
Bit  WiUiun  DnnuiMnd,  of  Hahboreden. 
SconorScoUtaibaL 
Sir  James  Richaidtoo,  oTSoMitoiiii. 
Bir  Alexander  Totbca,  orTolquboa.. 
Sir  Robert  Baird,  of  Bangbtonball. 
Mr.  John  Bayne,  of  Delney. 
Tbe  Amyie  lavfuUy  awonie,  do  objeclioK  of 
Ibekwinthecoatrair. 


Hia  Maiatia  Adtocat  tor  Prebatioii  addooaa 
tbe  pBDnairB  judicia]  Confeaaoo  in  preiCDoe  of 
tbe  Jiuticea  and  .^Misera,  wbcfe*' 


*  Cooccining  InterlocuUc  of  Releranqr, 
«M  p.  1061,  of  Uiia  Tolume. 

f  We  ID  aome  meaaurc  pay  reg;ard  to  tbe 
vazim  of  trying  a  man  by  hia  peera,  or  per- 
•ona  of  a  degree  not  infaiof  to  bia  own.  In 
lUi  new,  oar  practice  terma  once  to  faaTe  re- 
qabe4>  that  the  awxe  for  the  trial  of  a  landed 
man  abonld  all  be  men  of  that  conditioD ;  and 
U  he  wen  a  baron,  or  immediale  raMal  of  tbe 
crown,  that  al  least  half  of  the  aviie  ihouM 
be  baitiDS  also.  To  wliich  etfuct  judKnient 
wu  eii-rn  afler  full  debate,  in  the  tnal  qf 
Donglas  of  Spntt,  li>r  the  murder  of  Home  of 
EcclcB,  May  9lh,  ](>6r.  "  The  Justify  lindia 
the  objectiouo  agaioKt  tlic  present  Bssyze  rde- 
Tant,  and  ordrina  the  pcrsewan  to  •ummoud 
ane  new  anyase  to  tfae  Iburib  day  of  June  next 
la  come,  to  which  day  lliey  contmue  the  tryall 
of  tbU  artioune ;  tbe  mo«  part  of  which  a*- 
ayse  to  be  of  the  laird  of  Spott  his  owne 
qualitie,  vizt.  Baroun*  holding  of  the  King, 
and  the  re»t  landit  gentlemen,  holding  either 
of  the  lung,  or  of  ane  other  superior  be 
•diartir."  In  later  times,  without  reiiD(|uiahing 
fbepnociple,  our  Judges  have  thus  (or  cou- 
Teniently  moditied  the  rule  for  such  cases, 
that  a  majority  only  of  tbe  aanze  are  landed 
■Den,  and  these,  indifTereotly,  vasaals  holding 
^  tbe  crown,  or  of  a  tnbject. 

,  (Statuil  Dominus  Rex, 
nullum  debet  rctiipere  judicium,  neque 
judicari,  a  minoK  peraonA  quam  a  suo  pari ; 
•cilicet,  Cumesper  Comiics,  Baroper  Barooes, 
Tacaaaor  per  Vacassores,  et  Burgeoais  per 
Burgetises.  Quooiam  Attach i amenta,  c.  67  ; 
■lac,  Skene  on  Crimes,  c.  4.  sect.  3.)  the  same 
maxim  was  to  be  applied  to  the  case  of  noble- 
men also,  who  were  to  be  tried  therefore  by  an 
waiae  coniiating  of  jMrson*  of  tbnr  own  b%b 


d  AMisera,  wbeivf  the  tenor  M- 


Walter  earl  ofTarroi,  after  readbg*  «f  hia 
indytnMit  in  prvenoe  of  tbe  Joaitcea  and  ^ 
aiiera,  confeMea  (bat  aboat  Ibe  tyme  air  Jobn 
Cocfaimn  and  GMmniMU.Hoam  gott  their  oan- 
miMMD  for  tha  CarnHna  boaineaa  iiwB  I>iiiJoi^ 
Mr.  Robert  Baillie,  of  Jerviswood,  iemni  tkm 

rnalltoipeak  to  CummiaMr  Uoiiro,  to  tij  if 
could  get  him  aiMed  ta  that  cwnaiiioa, 
and  that  Arriawood  told  tha  punall  that  he 
was  to  g«e  to  London,  bowerer  npon  hia  vm 
espenoea,  and  ftat  hia  and  tbeir  going  aboot 
Ibe  Carolina  bosiiieaa  was  but  a  |Wtl»m,  nd 
blind;  but  that  tbe  truedes^ine  w 


e  notbioff  bot  taU 
>ut  the  DBaioeaa  a 


logoemore 


that  Jerriawoad  did  aetle  a  comopaB- 
daice  with  bun   tbe  pantutUi  wherby  he  wm 


:%z. 


But,  altboogb  it  oaen  baypMNd  IhM 


)  the  urix*  «a 


in  granting  radi  an  indulgence  wbere 
It  could  GooTeoientty  be  done ;  yet  it  docs  MOt 
appear  thai  we  crer  came  to  adutowMf*  as 
afaaolute  role,  of  composing  a  noUedtan'a 
aMixe  either  entirely  of  noblemen,  ore*«o  for  ' 
tbe  m^or  part,  but  only  of  landed  men.  Anft 
indeed  for  famg,  and  until  tbe  fall  artihliihiMal 
of  parliamentary  r^ireaentation,~the  onkr  of 
nodemeQ  and  other  barona,  or  immediate  ms- 
aalsofthe  crown,  were  truly  oneand  thcaupe, 
and  therefore  peers  to  each  other  in  tlu:  atrict 
aeute  of  law.  Thus,  on  the  trial  of  Janet 
Douglas,  lady  Glaraysa,  July  Uth,  16tb,  IRth, 
1537,  for  treason,  only  five  noblemen  aat  ob 
the  assize ;  on  that  of  the  earl  of  Orkney, 
Fel)ruarv  lit,  1615,  eleven  noblemen  aat,  and 
four  lanaed  meu  ;  on  that  of  lord  Balmerino, 
February  Itlh,  and  March  20ih,  I(J3S,  eight 
noblemen,  aii  baronets,  uiid  one  landed  man  j 
on  that  of  the  viscount  Frendraugbt,  July 
4tb,  1664,  two  noblemen  only,  lonTBUatvre 
and  lord  Dunkeld ;  and  on  that  of  the  earl  of 
Argyle,  December  13th,  IGtil,  four  landed 
men,  along  with  eleven  noblemen.  What  ia 
mon;  express  ;  on  Nuveniber  14tb,  1655,  tb« 
earl  of  Traquair  [itce  MS.  abnract  of  tb« 
buoks  of  adjournal,  in  the  advocates'  library  ; 
for  there  is  uut  now  extant  any  ori)^oal  record 
of  IG.'iS],  having  claimed  a  jury  of  noblemen, 
tfae  judges  of  til  at  time  founif  in  suhabaoce^ 
that  the  precedents  whidi  he  appealed  to  wet* 
only  in  cases  of  treason,  sod  therefore  repelled 
his  plea  in  law ;  but  rx  gratii,  appointed  Ihrm 
noblemen  to  sit  on  tbe  assize  along  with  lb* 
olfaets,  who  were  all  of  the  d^tce  of  Ba- 
ronet." Hume's  Comment,  chap,  llth,  vol. 
2,  p.  97,  et  seq.  See  also  m  thia  CoUectioa, 
the  Protest  of  lord  Linlithgow,  in  the  Case  of 
tbe  earl  of  Loudun,  p.  1008,  «f  thii  nlumB. 
See  too  p.  lOU. 
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to  give  aoe  account  to  the  pannall,  what  should  them,  viz.  the  sig^e  was  by  loosiogf  a  button 

pass  betwixt  the  countrey  paiiy  in  England,  on  the  breast,  and  that  the  word  was  *  har- 

and  the  Scotsmen  ther.  And  on  the  other  hand,  *  mony/    Confesses  that  at  the  house  of  C«ai- 

the  pannall  was  to  write  to  him  what  occurred  lowshiells  he  heard  it  spoke  off,  that  the  king' 

here.    Confesses  that  Jerviswood  sayd  to  him,  by  petitions  or  force,  might  be  brought  to  aban- 

if  the  king  would  suffer  the  parliament  of  £ng-  don  his  royall  brother,  and  to  delyvcr  hint  to  a 

hind  to  sitt,  and  pass  the  Bill  of  Seclusion,  that,  legall  tryall,  (or  words  to  that  nurpnse)  as  a 

that  was  the  only  way  to  secure  the  Protestant  sure  remedy  for  setUiuy^  all  disoitiers,  tmd  re« 

religion.     Contesses  that  Jerviswood  said  to  pairing  all  grievances,  both  in  England  and 

htm,  that  the  king  might  be  induced  to  do  so  if  Scotland,  and  a  certane  step  for  srdudinQ:  the 

the  parliamoit  would  take  sharp,  or  brisk  mea-  duke  from  the  succession.     And  that  he  heard 

mires  with  him,  or  the  lylce  words.     Confesses  it  talked  ther,  that  sir  John  Cocliran  was  to 

these  words  were  s])oken  by  Jerviswood  to  him,  come  to  Scotland  with  the  rest  of  the  Scetsineu. 

since  the  holding  of  the  last  session  of  this  Sic  Subscribitur,            Tarras. 

current  parliament,  and  before  Jerviswood  and  LiNLrruGow  I.  P.  D. 

Commissar  Monro    went  for  London.    Con-  t„«^.  nr,     -    «f  oi.n-  u«     i    ..     i  ^i     •* 

4esM8  that  after  Jerviswood  went  for  London,  ^.dTJIZf?    .^^  ^^  '  ^      '   m  ''' 

he  did  rive  the  pannaO  ai.e  account  by  letters  j:*!"'  r"^.^'  P"^,  f»«l.  .-"o™*-.  ""d  »'« 

♦u-.*  *i.*             "^    •            ^   r      I      *T  ^         J  former  deposition  emitted  by  him,  and  renewed 

that  thinirs  were  in  gfreat  disorder  ther,  and  k«r*^«>  #i,J:..«*:«^  :«   .k    «    .  i        •    »    i 

.1    .  .      r       .  ^i         ^  ij  u      ir    *     1  before  the  justices  in   the  trval  airainst  Jervib- 

that  he  hoped  ther  would  be  effectual  courses  .„,^^  K.»:«.r  «««,  •«^:««  ^..f  i:«»i^  ^\- 

«»i,^»    *^    ^  'J  *u           r^    r          »u  *  Tif  wood,  t>eing  now  againe  pubhctlie  read  in  nre- 

taken   to  rcmeid  them.    Confesses  that  Mr.  „^„    '„r*ut  ;.,o*:«x. -«,i  « .  •         i     •    i    *  u 

i>  I t,  «» .        _        ^    m          ji-  >    u  sence  of  the  justices  and  assizers,  he  ludiciallv 

^^  S'     .?     I         Tk       I?  ''fir*  '""'ered  thereto  in  all  poynts,  and  hut  the  same 

n  May  1683,  or  thereby,  and  brought  a  letter  -^  ^^^^^^  ,,  ,,^  ^,,^„  ^^^^  ^  f^^ 

to  he  pannall'slady  unsubscrjbed,  but  the  pan-  ^.^  SuhcribUur,                 Ja.  Mwreav. 

nail  knowes  it  was  Jerviswood's  write,  who  ' 

was  then  at  London,  and  that  Mr.  Martine  told  Hugh  Scot  of  Gallowshiels,  aged  thretty  six 

the  pannall,  that  things  in  England   wer  in  years;  marryed,  purged  and  sworne,  and  his 

great  disorder,  and  lykc  to  come  to  ane  height,  former  depositions  euntted  by  him,  and  nnewed 

and  that  the  countrey  party  wer  considering  on  before  the  justices  in  the  tryall  against  Jervis- 

methods  for  securmg  the  Protestant  religion ;  ^ood,  being  now  again  publictlie  read  in  pre- 

and  that  Archibald  somtyme  earl  of  Argyle,  sence  of  the  justices  and  assyscrs,  hejudiciaUy 

was   to   ffet  ten  thousand    pounds    sterling,  adheres  thereto  in  all  poynts,  and  that  the  same 

Wheras  threttic  thousand  pounds  sterKng  was  jg  truth,  as  he  shall  answer  to  Go<l. 

sought  by  the  Scotsmen  at  London  which  was  ^'^^  Subscribitur,        Hugh  Scot. 

to  be  sent  over  to  Holland,  to  provyd  arms,  and  laNUTHCow  L  P.  D. 

that  the  late  Argyle  was  to   land  with  thes  ^l     »     j        a  •        »         '                 •     . 

arms  in  the  west  highlands  in  ScoUand,  and  The  Lords  ordaine  the  Assyscrs  to  inclose 

that  Jerviswood  was  to  be  sent  over  with  the  ^^^  returne  their  Verdict  to  morrow,  at  tw elve 

money.    Confesses  that  PhiUphaugh  and  he  "'clock, 
went  to  GallowshiePs  house,  wher  they  met 

with  Polwart  and  Gallowshiels,  and  that  it  was  CuRU  Justiciari£,  S.  D.  N.  Regis  tenta  in 
talked  among  them  ther,  that  in  case  those  in  Pretorio  Burgi  de  Edinburgh,  sexto  die 
England  should  rise  in  armes,  that  it  wer  ne-  mensis,  January  inillesirho  sexcentfsiino 
cessar  in  that  case,  that  so  many  as  could  be  octuagesirao  quinto,  per  Nobileui  et  i'u- 
gotten  on  the  borders,  should  be  in  readieness  tentem  Coniitciu  Georgium  Comiteni  de 
to  deal  with  straglers,  and  seize  upon  horses,  Linlithgow,  Justiciariuiu  Generalem,  et 
that  therefler  they  should  joine  with  those  that  honorabiles  viros,  Dominos,  Jacobum 
were  in  arms  on  the  borders  of  England.  Con*  Foulis  de  Collingtoun,  Justiciarie  CIc- 
fesses  that  in  the  case  forsaid,  it  was  said  that  ricum,  Johanncm  Lockhart  dc  Castlehill, 
it  was  convenient  the  castle  of  Stirline,  Ber-  Davidcm  Balfour  deForret,Rogerum  Hog 
wick,  and  some  other  strengths  should  he  deHarcarss,  Alexa!idrun\  Seton  de  Pit- 
seized  upon,  and  that  the  king's  officers  medden,  et  Patricium  Lyon  de  Carss 
of  state  should  be  seized  upon,  and  it  was  Commisbionaris  JusticiarKt' dicti  S.  D.  N. 
lykewayes    spoke   off  amongst   them,   that  Regis. 

some  persons  should    be  imployed    to   en-  Curia  legitime  affirmata. 

2mre    what    armes    was   in  that    countrey.  ® 

Confesses  that  it  was  spoke   there,  that  the  The  said  day  tlie  noblemen  and  gentlemen 

best   tyme    for    Argyle,    was    to    land    in  who  past  upon  the  Assyse  of  Walter  earle  of 

.  the  west,  when  there  was  a  sturre  in  England,  Terras,  returned  their  Verdict  in  presence  of  the 

or  Scotland,  or  words  to  that  purpose.     Con-  saids  lords,  wherof  the  tenour  folloues : 

fesses  that  every  one  desired  anotner  to  speak  '*  The  Ass)'se  by  their  unanimous  voice  find 

to  such  particular  persons  as  they  could  trust  the  crymes  of  art  and  part  as  being  upon  the 

to,  by  letting  a  word  fall  indirectlie  upon  sup-  contrivance  of  the  conspiracy  Ivbelleil,  and  in 

position,  in  case  of  the  rising  in  England,  con-  concealing-  and  not  revealing  the  same,  and  ot 

<;eming  the  affaire  for  preparing  of  them ;  and  his  accession  to  the  desigue  of  secludini^  his 

that  he  was  told  by  Fhitiphaugh,  therefiter,  royall  highness  the  duke  from  the  succc:fsio(i 

that  ther  wai  a  word  tad  sigae  uied  amoDgst  proven  against  Walter  earle  of  Tarras  the  pan* 

you  X.  J  Z 
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him  •!  libertj,  upon  hif  giTeing  good  »M 
'  tuffivieut  K«urity  Tor  bis  appcwance  be^n 

Cm  It  whmtKieTer  tymo  or  tjuo  be  Atih 
by  you  thereoQto  reoayred,  tBd  U  cuiae 
'  lucli  A  remiHioDe  to  be  dnwae  tbere  end 
'  tent  up  to  our  lecretariea  of  itile,  Tor  that 
>  our  uicim)  kingdoiue  u  you  aball  judge  reo- 
'  sontbk  to  be  (paoled  uuto  bim  in  the  temtee 
'  aforcMid,  which  ■hill  be  totm  (igned  by  ui 
'  and  retumed,  io  order  to  tbe  security  of  hii 
'  life  ind  pvrsoiiall  Ireedome,  with  bit  rattu- 
'  nlione  to  hii  □■me,  bine  tad  good  tcpiiu- 
'  tioo  i  for  doing  all  «hicb  ibeae  |»rewiU 
'  ^mll  be  to  you  ud  oil  othen  rcBpoctivdy, 
'  who  iD*y  be  therein  cooccned,  m  cofficint 
'  warrmnt.  Antl.ao  wee  bid  you  hcajtUy  fue- 
'  wdl.  Giien  at  our  court  U  Whyteb^  tbe 
'  tweotielh  and  Dyolh  day  of  Januarj,  1084-S, 
'  and  of  our  rcigiie  the  3ath  year,  by  hii  n*- 
'  je^'s  commaiid. 

&c  SulncribUur,  '  I.  DainuiOSD.' 


nail,  in  rexpert  of  the  pannall's  omfnuon  and 
petition,  and  ibcdrpmilionof  tbe  witncMeaad- 

ak  Subtcrib.       lauDEUULK,  Cbancdlor. 

Afler  reading  and  producing  of  the  whilk 
verdict  of  aaiyiie,  Ibe  lord*  justice  general, 
jnatice  cleric,  and  eomn)iaHoner>  of  justiciary 
tberfor  be  the  moulh  of  James  Johnvtouo, 
dempster  uf  court,  ilecerneil  and  adjudged  the 
nid  WHller  earle  uT  Tarrai  to  be  enecuie  to  tbe 
death,  demaijied  ai  9  traitor,  and  to  uwierlye 
the  paiiieauf  ireaaon,  and  utter  punishment  ap- 
pointed by  the  laKe*  of  ifaii  realnie,  at  inch  a 
ty me,  place,  and  in  luch  maaneraatheLing's 
moat  excellent  majnty  Hhall  appoynt,  and  or- 
dainea  his  name,  fame,  memory  and  hooourato 
beeitinci,  hia  blood  to  lie  taintcil,  aail  hi*  amiM 
to  be  riven  furth,  and  delate  out  of  the  hooka 
of  annea,  aua  that  hia  poaterily  mav  nercr 
have  place,  nor  be  able  hereflcr  to  bruiV  or  In- 
joy  any  honoun,  offices,  titlea  or  dignities, 
wrthin  this  r«[iliiie  in  ty  me  coming,  and  to  have 
furfault  amittetl,  and  'Lnl  all  and  tundry  hi* 
lands,  herelages.titlei,  utGces,tacbii,  sledding*, 
roomea,  posse&sioai,  giHuls,  and  geir  whaltom- 
ner  pertaiuing  to  bim,  to  our  soreraign  lord's 
ue,  to  lemaine  perpt-luallie  with  hiit  highnesa 
in  properly,  which  is  prunouoced  for  Doom. 


burgmm.  Quarladit  Feiruurij,  10S5. 
Tbe  Letter  under  written,  direct  from  the 
kin;;  to  tlie  council),  giceing  order  fur  Walter 
Earle  of  Tarras  liberty  upoa  bit  gi*eing  good 
and  HufHcicut  si-curily  in  llie  termcs  nieotiuned 
ID  the  said  I.Fltcr,  bein^  rt-acl,  was  ordered  to 
he  recorilcd  in  the  hoiiks  of  privie  cnuocil], 
and  ihu  dei'Li  If  er  aiipoynted  li>  prepare  the 
drauirht  ut'  a  ruiniKsioue  to  him  lor  his  lyfe 
only.insurhlernicsaa  the  cauDcill  shall  think 
rcasounhic  ;  and  iipiin  this  ryse,  it  was  or- 
d?rml,  Thnt  all  bi^nalures  lur  remission*  bere- 
.  tikrsliall  bear,  that  the  same  are  to  passe  in 
tbe  onliiiary  foimc,  and  not  mr  tiiltum,  as  has 
bfpri  of  l.li:  done,  of  nhicu  letter  the  tenor 
tollu»L's: 

•  ClMCLES    R. 

JIEigbt  trusty  and  riKlit  well  bcWed  cou- 
'  sins  and  ouimccllors,  liijlit  trusty  and  well 

*  bel'ived  cousins  and  rou;ic.cIlor»,  right  trusty 
■  and  uell  belnved  cuuniollurs.  and  trusty  anti 

*  well  belciTed  couricellom,  U'ee  greet  you 
'well.  Whereas  in  cDni|>assiaDe  of  the  cita- 
'  ditionv- of  Walter  SootI,  laie  earle  sf  Terras 
'  (now  a  prisoner  there  undA  llie  wntettce  of 
'  ciiiideiauatione  fuv  high  treason)  and  in  con- 
'  sidcratiooe  of  the  giL'at  (leuiipncu  shewed  by 
'  bim  ax  well  before  and  at  as  since  bis  iryall, 

*  wee  are  now  graciuusly  n^solvnl  to  grant  bim 
'  a  retnissioite  as  Io  his  fife  only,  ia  such  termes 
'  as  you  shall  think  reaKunable  to  advise  us. 
'  It  IS  now  our  will  and  pleasure,  and  wee  doe 
'  jbereb^  •utbotiw  aod  le^uyn  ^«u  lf»  loit 


Tbe  Lords  of  bis  majeatiea  (ffirie  CMto^ 
dor  herriiy  recommend  to  the  lord  high  cbaa> 
eelbr,  to  giie  warrant  for  tbe  taid  Walte*  lata 
earloof  Tarrasldwity,  U|>op  bis  Anding  seea- 
rily  in  tbetenneaofhianivaty'a  letter,  aadv 
such  a  penally  as  bis  lordriiip  shall  think  Ktt, 
and  to  gire  warrant  to  ih«  derks  lor  reoe««vg 
tbe  security,  and  hii  lorddiip  ia  to  dengna  tho 

And  upon  Blarcb  10th,  the  carl  w«aalkw«4 
by  llie  Council  to  go  to  iho  cmiiitrj  for  bit 
health,  upon  bis  bond  to  compear  when  calkd. 

On  the  Ifllh  of  June,  1685,  "  All  aad  what- 
toerer  the  lands,  kmkbip*,  baroniea,  heieiagea, 
roura*,  possessions,  nidns,  wowU,  6Bbings, 
tacks.  Bleedings,  teinds,  annuabrenls,  patnin- 
ages,  wodsetii,  eipyred  a|ipryiingt  and  adjn- 
dlcations,  cairtles,  towers,  forlahcci,  house*, 
higgings,  yairds,  orohyairds,  annexis,  caanclis, 
lennenls,  goods  and  aikers,  and  all  other  here* 
tHges,  lands  and  estales  whatsomerer  pertaia- 
ing  and  brlnnglng  to  ihe  eirle  of  Tarras,  and 
■everal  other  persons  who  had  of  Ule  beea 
Ibrefaulted  upon  proccsfet  uf  treason,  inlenled 
at  the  instanve  of  sir  G(«rge  Mackencw  hi* 
majesty's  advocat  against  tliem,  both  before  iba 
hiirh  cuun  uf  parliament  and  the  comniisaiuaera 
of  justiciary,  »ere  anntxed  Io  the  crown,*  by 
the  49nd  act  of  the  1st  session  of  king  JaMea 
the  seT«nlh'*  first  pHrtiam<rnt.  However,  ia 
the  following  year  waa  |iaEsed  the  tullowiDg 
act  (39lh  of  ihe  end  sesiiion  of  king  Jamea  iba 
aeiCDth's  1st  parliamenl:) 


Our  SorercigQ  Lord  and  ettatet  ofMrb^ 
ment,  taking  into  their  consideration,  That  hu 
ni^jesiiet  commissioner,  at  bating  special  *af- 
rand  and  iDttruclkin  from  bis  m^eity,  havi^ 


>  As  Io  this  tea  a  Note  p.  1009,  ofi-IlM 
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firopOBcd  and  expoanded  ia  plain  parliament, 
the  fpreBi  beuefite  and  adrantaij^,  that  did  arise 
tO'the  crown  and  goTemment  of  this  kingdom, 
by  the  fall  and  sincere  confession  made  by 
Waher  late  earl  of  Tarra?,  of  several  matters 
and  circumstances,  relating  to  the  late  horrid, 
conspiracy,  the  discovery  whereof,  did  in  a 
freaA  measure  contribote  towards  the  prevent- 
ing the  fatal  consequences  and  effects,  which 
so  apparently  threatened  the  peace  of  bis  ma- 
jesty's donnnioiis.  As  also  the  promises  and 
assuranoes  ffivan  to  him  at  the  time  of  the  said 
discovery  or  his  prince's  bounty  and  favour  upon 
that  account  *  :  All  which  bemg  proposed  and 
laid  open  in  plain  parliament,  to  the  end  the 
three  estates  might  cfive  his  majesty  their 
judgment,  advice  and  determination  re  tntegrd^ 
whether  the  same  were  true,  epood,  and  reason^ 
id>le  causes  for  dissolving  from  the  crown,  the 
lands  of  Robertoun,  Howcleuch,  and  Borth^ 
wick  Mains,  with  the  pertinents  which  for- 
merly appertained  to  the  saki  Walter,  late  earl 
of  Inrras,  and  came  in  his  majesties  hands 
through  the  doom  and  sentence  of  fbrefaulture, 

E'veo  and  pronounced  against  him  before  the 
jvds  of  his  majesties  justiciary,  upon  the 

day  of  one  thousand  six  hun- 

dred years,  and  were  annexed  to  the 

crown,  by  the  43d  act  of  the  first  session  of 
this  curreut  parliament ;  and  the  saids  estates 
of  parliament,  after  mature  deliberation,  and 
treating  and  consulting  anent  the  premisses, 
beinff  fully  satisfied  and  convinced,  that  the 
particular  services  done  and  performed  by  the 
said  Walter  late  earl  of  Tarras,  in  his  confes- 
sion and  discovery  foresaid,  and  the  benefit  and 
advantage  thereby  accruing  toihe  crown  and 
kingdom,  and  the  prOmLiea  and  assurances 
iriven  to  him  of  his  prince's  bounty  and  favour 
the  truth  whereof  is  sufficiently  Known,  and 
was  made  appear  to  them,  are  just,  weighty  and 
important  causes,  concerning  both  his  majes- 
ties interest,  and  the  public  good  and  welfare 
of  this  kingdom,  that  they  should  advise  and 
consent  to  bis  miyesties  giving  and  disponing  of 
the  saids  lands  of  Robertoun,  Howeleuch,  and 
Borthwick-Mains,  with  the  pertinents,  to  the 
said  Walter  late  earl  of  Tarras,  his  heirs  and 
assigneys ;  and  for  that  effect,  that  ttie  same 
should  oe  dissolved  from  the  crown,  and  from 
the  foresaid  Act  of  Annexation.  Therefore,  H  is 
majesty,  with  advice  and  constant  of  the  es- 
tates of  parliament,  decerns,  ordains,  and  de- 
clares that  the  saids  lands  of  Robertoun,  How- 
eleuch, and  Borthwick  Mains,  with  the  perti- 
nents, may  be  .disponed  to  the  said  Walter, 
late  earl  of  Tarras,  and  his  foresaids ;  and  for 
that  effect,  has  dissolved,  and  hereby  dissolves 
the  same  from  the  crown  and  patrimony  there- 
of, and  from  the  foresaid  Act  of  Annexation 

^  Upon  the  Trial  of  Baillie  of  Jerviswood 
sir  George  M^Kenzie  the  king's  advocate,  in 
maintaining  the  admissibility  of  Terras's  testi- 
mony, said,  that  the  earl  had  not,  nor  had  ha 
erer  somrbt  any  security  in  order  to  his  da^ 
poninip.  Soefwad^  «ftlpiVfluafv 


tpade  the  sixteenth  day  of  June  one  thousand 
six  hundred  eighty  five,  and  from  all  other 
acts  of  annexation,  and  from  all  clauses,  qua- 
lities, and  conditions  thertMu  contained.  And 
his  majesty,  with  advice  and  consent  foresaic^ 
finds,  decerns,  and  declares.  That  this  present 
act  of  dissolution,  having  proceeded  upon  the 
advice  an'I  deliberation  of  the  estates  of  parlia- 
ment re  Integra,  and  found  by  the  saids  estates, 
to  be  forg^at,  weighty,  anureasonable causes, 
concerning  the^rood,  \velfareand  public  interest 
of  the  whole  kingdom,  first  proposed  and  ad- 
vised, and  maturely  ponderen  and  considered 
before  auy  previous  grant  or  other  right  or  deed 
given,  made,  or  done  by  bis  majesty,  in  favours 
of  the  said  Walter  late  earl  of  Tarras,  and  his 
foresaids,  of  the  lands  and  others  above  me)^- 
tioned,  or  any  part  or  portion  of  the  same,  does 
fully  satisfie*the  whole  clauses,  conditions,  and 
qualifications  contained  in  the  farsaid  act  of 
annex;ation,  and  shall  have  the  force,  strength, 
and  eJflTect  of  a  general  law,  or  act  of  parlia- 
ment, and  shall  be  also  valid  and  effectual  to 
the  said  Walter  late  enr|  of  Tarras,  and  hi« 
foresaids,  for  their  security  of  the  lands  and 
others  above-exprest,  as  any  other  act  of  dis- 
solution, grante<l  by  his  majesty,  or  his  royal 
ancestors,  with  advice  and  consent  of  the  es- 
tates of  parliament,  in  favours  of  whatsoever 
person  at  any  time  heretofore.  Likens  hit 
majesty,  with  advice  and  consent  foresaid* 
finds,  decerns,  and  declares,  That  this  present 
Act  of  Dissolution  shall  not  be  understood  to 
to  fill]  under  or  be  comprehended  in  any  act 
Salvo  jure,*  to  be  past  in  this,  or  any  other 

*  It  was  usual,  at  the  end  of  a  session  of  the 
parliament  of  Scotland,  to  pass  an  act  saving 
the  rights  of  persons  who  had '  not  been  heard 
previmisly  to  the  passing  of  acts  by  which 
their  interests  might  be  affected.  This  waa 
called  •<  Act  Salvo  Jure  Cujuslibet."  Thds,  the 
following' was  passed  at  the  end  of  the  session 
in  which  this  act  in  favour  of  Lord  Tarras  had 
been  enacted. 
*  Act  Salvo  Jure  Cujudibet,  June  15, 1686.' 
'  Our  soveraign  Lord,  takmg  to  consider- 

*  ation,  that  there  are  several  acts  of  ratifica- 
'  tion,  and  others  past  and  made  in  this  session 
«  of  parliament,  in  favours  of  particular  per- 

*  sons,  without  calling  or  hearing  of  such  as 

*  may    he  thereby   concerned  or   prejudged. 

*  Therefore  his  majesty,  with  advice  and  con- 

*  sent  of  the  estates  of  parliament,  statutes  and 

*  oi*dains,  That  all  such  particular  acts,  and 
«  acts  of  .ratification  past  in  manner  foresaid, 
»  shall  not  prejudge  any  third  party  of  their 

*  lawful  rights,  nor  of  their  actions  and  de- 

*  fencescompetentthereupon,  before  the  making 

*  of  the  saids  particular  act<;,  and  acts  of  rati - 

*  fications ;  and  that  the  lords  uf  session,  and 
'  all  other  judges  of  this  kinsfdom,  shall  he 
^  obliged  to  judge  betwixt  parties,  according  to 

*  their  severu  rii^hts,  standing  in  their  persons, 

*  before  the  making  of  the  saids  acts :  all  which 

*  are  hereby  exponed,  and  declared  to  havabeen 

*  loada  SaivoJurt  CttjuMiL* 
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session  of  tbis  carrent  parliament,  bat  is  here- 
by excepted  therefrom  in  all  time  coming'. 

It  appears,  that  t* arras  enga^l  in  the  Con- 
federacy preparatory  to  the  Rerolution,  (See 
4  LaiD|^,-18a,  187.)  And  he  is  one  of  the  sub- 
scribers tm  the  **  Act  declaring  ihe  meeting  of 
the  estates  to  be  a  free  and  lawful  meeting.*' 

FountainhaWs  Noticet  of'  this  Vase  are  asfol- 

hat : 

**  October  1st,  1684.  The  earl  of  Tarras  by 
%  petitioii  casts  himself  on  the  king's  mercy 


and  will,  acknowled^  his  guilt,  mud 

it  by  his  youth  and  ignorance ;  mad  hi^pes  to 

obtain  a  pardon. 

"  Feb.  5,  1685.  The  earl  of  Tarrat's  remit- 
sion  is  passed,  and  he  was  set  at  liberty  out  of 
castle,  it  only  pardons  him  bis  Ufe,  but 
does  not  restorft*  to  his  title  of  honour,  (which 
even  before  was  only  orf  vitam,)  and  there  was 
no  account  how  his  estate  was  to  be  disposed  of, 
or  how  much  thereof  thereof  they  would  allow 
to  himself.  Nota.  It  was  ailerwards  annexed 
to  the  crown,  by  the  42d  act  of  parliamcBt 
1685." 


522.  The  Trial  of  Titus  Gates,  D.  D.*  at  the  KiiigVBcnch,  for 

iry :  1  James  II.  a.  d.  1685.     . 


Peijui 


Moy^  1685. 

This  day  being  appointed  for  the  trial  of 
•ne  of  the  causes  l>etween  our  sovereign  lord 


the  king,  and  Titus  Gates,  for  Pepu^ ;  the  I  him  have  conveniency  for  his  |m^||^; 


pray   I  may  have  some  conveniency  fortbt 
managing  my  own  trial. 

L.  C.  J.    (Sir  George  Jefferies^    Ay,  «y, 
let  him  sit  dowd  there  within  the  Bar,  and  i^ 


■ame  b^^  between  eight  and  nine  in  the 
inoming,  and  proceedeu  in  the  manner  fol- 
lowing. First,  Proclamation  was  made  for 
aUence,  then  the  Defendant  was  called  ;  who 
appeared  in  person,  being  brought  up  by  rule 
fh>m  the  King's- Bench  priilon,  where  he  was 
in  custody,  and  was  advised  to  look  to  his  { 
Challenge  to  the  Jury  that  were  impannelled  ' 
to  try  the  cause. 

Oate$.    My  lord,  I  am  to  manage  my  own 


CL  of  Cr,  Crycr,  swear  sir  William  Dod- 
son. 

Oatet.  My  terd,  I  except  against  air  Wil- 
liam Dodson. 

Au,  Gen,  (Sir  Robert  Sawyer.)  What  ia 
tbe  cause  of  exception,  Mr.  Gates  ? 

X.  C.  J.    Why  do  you  challenge  him  ? 

Oatet.  My  lord,  I  humbly  conceive  in 
these  cases  of  criminal  matters,  the  defendant 
has  liberty  of  excepting  against  any  of  tba 


Defence,  and  have  a  creat  many  Papers  and  i  Jurors,  wuhout  shewing  cause,  provuled  there 

things  which  I  have  brought  in  order  to  it ;  I    be  a  full  Jury  besides. 

: ^ jL.  C.  /.    No,  no,  that  is  not  so,  yoo  are 

*  Sec  his  Trial  for  Scandalum  Magnatum,    mistaken  in  that,  Mr.  Gates. 
p.  125,  of  this  Volume.  1      Gates.     My  lord,  I  am  advised  so,  I  do  not 

*^  But  now  the  sitting  of  the  parliament  of ;  understand  the  law  myself. 
England  catne  on.     And,  as  a  preparation  to  I      L.  C\  J.     But  we  will  tell  you  then,  it  can* 
it.  Gates  was  convicted  of  perjury,  upon  the  *  not  be  allow*d  ;    if  Mr.  Attorney  will  <M>nsent 
evidence  of  the  wittiosses  from  St.  Gmar's,    to  wavo  him,  well  and  good, 
who  hail  been  brought  over  before  to  discredit        Att,  Gen.     No,  my  lord,  I  know  no  reason 
his  testimony.     Now  juries  were  so  prepared,    for  it,  I  cannot  consent  to  any  such  thing. 
«»  to  believe"  more  easily  than  formerly.    So        i.  C.  J.    Then,  if  you  will  not  hare  him 
he  was  condemned  to  have  his  priestly  habit    sworn,  you  must  shew  vour  cause  presently. 


taken  from  him,  to  be  a  prisoner  for  Ufe,  to  he 
set  on  the  pillorv  in  all  the  public  places  of  the 
city,  and  ever  aUcr  that  to  be  set  on  the  pillory 
four  times  a  yeai*,  and  to  be  whipt  by  the  com- 
mon hangman  from  Ald&fate  to  Newgate  one 

day,  and  the  next  from  Newgale  to  Tyburn  ;  ones,'*  says  sir  William  Blackstone,  Conim. 
which  was  executetl  with  so  much  rigour,  that  i  Book  4,  chap.  S7,  "  there  is  in  favorem  vita 
his  baek  seemrd  to  be  all  over  flead.  This  was  allowed  to  the  prisoner  an  arbitrary  and  capri- 
thoii«i^ht  too  little  if  lie  was  fifuilty,  and  too  cious  species  of  challenge  to  a  certain  number 
much  if  iniuicent,  and  was  illegal  in  all  the    of  jurors  without  shewing  any  cause  at  all. 


Gates,    My    lord,    1    cannot   assign    any 
cause. 

L.  C.  ff.    Then  he  must  be  sworn.  ♦ 

*  <<  In  Criminal  Cases,  or  at  Veast  in  Capital 


parts  of  it :  Ibr  as  tlie  secular  court  could  not 
order  ecclcsiastieal  hubit  tu  be  taken  from  him, 
1(1  to  condom  u  a  man  to  a  perpetual  imprison - 
itieut  was  not  in  the  power  ot  the  court:  and 
,tlie  cxtream  rigour  of  such  u  hipping  was  with- 
(Hit  a  precedent.  Yet  he,  who  was  an  original 
in  all  tliinirs,  bore  this  with  a  constancy  that 
antazed  all  those  who  saw  it.  So  that  this 
treat  Tuent  did  rather  raise  his  reputation,  than 
aiuk  it.''     1  Burnet,  637. 


which  is  called  a  peremptory  challenge. **  Ilia 
law  respecting  peremptory  challenge  is  stated 
by  tlie  learned  Commentator  with  some  parti- 
cularity, and  very  satisfactory  reasons  are  as- 
signed' by  him  for  the  establishment  of  that 
provision.  It  is,  perhaps,  to  be  regretted,  that 
be  did  not  enter  with  equal  particularity  into 
the  doctrine  of  Challenge  for  Causey  in  Criminal 
Trials.  Mr.  Christian,  in  his  Notes  on  Black« 
BtOB^  says  that  a  paremptory  challenga  is  aot 
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CLqfCr,    Swear  him. 

Cryer.  Sir  William  Dodson,  take  the  book ; 
you  siia]]  well  and  truly  try  this  issue  between 
our  sovereign  lord  the  king  and  Titus  Gates, 
and  a  true  verdict  give  according  to  the  evi- 
dence; so  help  vou  God. 

CL  of  Cr.  Swear  sir  Edmund  Wiseman. 
fW^hico  was  done.]  Kichard  Aley,  esq.; 
[Who  was  sworn. 3    Benjamin  Scutt. 

i)atet»    My  lord,  I  challenge  him. 

X.  C.  /.     For  what  cause  ? 

Oatet,  My  lord,  he  was  one  of  the  Grand 
Jury  that  found  the  Bill. 

L,  C.  J.  Was  he  so  ?  That  is  an  exception 
indeed  ;  what  say  you,  Mr.  Attorney  ? 

Att,  Gen.  ]rfy  lord,  I  believe  he  was  upon 
one  of  the  indictments,  but  I  think  it  was  not 
tills. 

L.  C.  J.  But  if  he  were  in  either  of  them, 
he  cannot  be  so  inipartis.1.  * 

Ait.  Gen,  My  lord,  we  will  not  stand  upon 
it,  weMl  wuve  him. 

CI.  ofCr,    Thomas  Fowlis. 

Outcs.  Pray  let  me  see  that  gentleman. 
[Who  was  shown  to  him.]  Are  you  not  a 
goldsmith  in  Fleet-street,  between  the  two 
Temples  ?-^Fowlu,    Yes,  I  am. 

Gates,  Very  well,  Sir,  I  do  not  except 
against  you,  only  I  desired  to  know  whether  it 
were  you  or  not  r 

CLqfCr,  Swear  him.  [Which  was  done.] 
Tliomas  Blackmore,  Peter  Pickering,  Ro- 
bert Beddingfield,  Thomas  Rawlinson,  Roger 
Iteeves,  sworn.     Edward  Kempe,  (sworn). 

Gates.     My  lord,  I  challenge  him. 

X.  C.  J.  Vou  speak  too  late,  he  is  sworn 
already.  ^ 

Gates. ,  My  lord,  they  are  so  quick,  I  could 
not  speak,  but  he  was  one  of  the  Grand  Jury 
too. 

X.  C  J.    We  cannot  help  it  now. 

Att.  Gen.  I  did  not  know  that  he  was  so ; 
but  to  shew  that  we  mean  nothing  but  fair,  we 
are  content  to  wave  him. 

X.  C.  J.  You  do  very  well,  Mr.  Attorney 
General ;  let  him  be  withdrawn. 

67.  of  Cr,    Mr.  Kempe,  you  may  take  your 
ease;    swear    Ambrose  Isted.     [Which  was 
done.]      Henry    Collier,    Richard    Howard, 
sworn. 
•  Ci.  of  Cr.    Cryer,  count  these. 

Cryer.    One,  Sec.  sir  William  Dodson. 

Cl.ofCr,    Richard  Howard. 

Crt/cr.    Twelve  good  men  and  true,  hearken 

allowed  in  any  trial  for  a  misdemeanor ;  and 
he  refers  as  to  his  authorities  to  the  decision  of 
Jefferies  in  this  ('ase  of  Oates,  and  to  tlie  de- 
cision of  Lord  Chief  Just.  North  in  Reading's 
C^se:"  (See  vol.  7,  p.  264,  of  ibis  Collection). 
The  particular  phraseology  of  Hlackstone,  and 
his  omission  to  cite  those  decisions,  may  seem 
to  indicate  that  he  was  not  altogether  satisfied 
with  these  authorities. 

♦  See  Hawkins's  Pleas  of  the  Crown, 
Book  2,  ch.  43,  sect.  27,  Leach'.'t  edit  See, 
ipOy  ia  thii  CoUeetio&j  vol.  8,  p.  588. 


to  the  record,  and  stand  together,  and  bear  the 
evidence. 

The  Names  of  the  Twelve  sworn,  wer* 
these.  Sir  William  Dodson,  sir  Edmund 
Wiseman,  Hichfurd  Aley,  Thomas  Fowlis, 
Thomas  Blackmore,  Pete^  Pickering,  Ro- 
bert Beddingfield,  Thomas  Rawlinson,  Roger 
Reeves,  Ambrose  Isted,  Henry  Collier,  and 
Richard  Howard. 

Gates,  Before  the  counsel  opens  the  cause, 
I  desire  to  more  one  thing  to  your  Lordship.    . 

X.  C.  /.    What  is  it  you  would  have  ^ 

Gates.  My  lord,  I  have  three  witnesses 
that  are  yer^  material  ones  to  my  defence,  who 
are  now  prisoners  in  the  K.ing's-Be»ch,  for 
whom  I  moved  yesterday,  that  I  might  haye 
a  rule  of  court  to  bring  them  up  to  day,  but 
it  wti&  objected,  that  they  were  m  execution, 
and  so  not  to  be  brought;  I  humbly  mov« 
your  iiordship  now,  that  I  may  have  a  Halieas 
Corpus  for  them,  to  bring  them  immediately 
hither. 

X.  C.  /.    We  cann<^t  do  it. 

Gates.  Pray,  good  my  lord,  they  are  rery 
material  witnesses  for  me,  and  I  moved  y«a-r 
terday  for  them. 

X.  C.  J.    You  did  so,  but  we  told  your 
counsel  then,  and  so  we  tell  you  now,  we  canr;' 
not  do  it  by  law,  it  will  be  an  escape. 

Gates,  *My  Lord,  I  sLcill  want  their  testi- 
mony. 

X.  C.  J.  Truly  we  cannot  help  it,  the  law 
will  not  allow  it,  and  yon  must  be  satisfied. 

CI.  of  Cr.  Gentlemen,  you  that  are  sworn  of 
this  jury,  hearicen  to  thcTecord:  Bj  virtue  of 
an  inquisition  taken  at  Justice-Hall  m  the  Old- 
Bailey,  in  the  parish  of  St.  Sepulchre,  in  the 
wanl  of  Farringdon  without,  Xiondon,  upon 
Wednesday  the  10th  of  December,  in  the  S6th 
of  the  reign  of  our  late  sovereign  lord  Charles 
2,  by  the  grace  of  God,  of  England,  Scotland, 
France,  and  Ireland,  kin^,  defender  of  the  fiiith, 
&c.  before  sir  James  Smith,  knt.,  mayor  of  the 
city  of  London;  sir  George  J  efi^es,  knt.  and 
bart.,  lord  chief  justice  of  this  honourable  court ; 
sir  Thomas  Jones,  knt.  lord  chief  justice  of  the 
Court  of  Common  Pleas ;  William  Montague, 
lord  chief  baron  of  the  Exchequer ;  sir  James 
Edwards,  knight,  sir  John  Moore,  knight, 
aldermen  of  ue  said  city ;  and  sir  Thomas 
Jenner,  knight,  one  of  his  msyesty's  seijeants 
at  law,  and  recorder  of  the  same  city,  and 
others,  their  companions,  justices  of  Oyer  and 
Terminer,  by  the  oalhs  of  twelve  jurors,  honest 
and  lawful  men  of  the  city  of  London  aforesaid, 
M  ho  then  and  there  l>eing  sworn  and  charged 
to  enquire  for  our  said  lord  the  king,  and  the 
body  of  the  city  aforesaid,  upon  their  oaths 
present,'  that  at  the  session  of  our  sovereign  lord 
the  king,  holden  for  the  county  of  Middlesex, 
at  HickVHall,  in  St.  John*s-Street,  m  the 
county  aforesaid,  on  Monday,  to  wit,  16  De- 
cember, in  the  year  of  the  reign  of  our  late 
sovereign  lord  Charles  2,  of  England,  Scotland, 
France,  and  Ireland,  king,  defender  of  the 
fiuth,  icQ.  the  thirtieth,  Mote  sir  Reginald 
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which  faithful  subjecti  of  our  nid  lord  the  kiog, 
towardii  liim,  the  said  aof  ereigD  lord  the  kin^g 
should,  and  of  right  ought  to  bear,  utterly  to 
withdraw,'  put  out,  and  extinguish ;  and  our 
•aid  soTereign  lord  the  king,  to  death  and  final 
destmction  to  bring  and  put,  the  four  and  twen- 
tieth day  of  April,*  in  the  year  of  the  reign 
of  our  late  so? ereigo  lord  C-liarles  9,  hy  the 
grace  of  God,  of  England,  Scotland,  France, 
and  Irelaml,  king,  defender  of  the  faith,  &c. 
the  thirtieth,  at  the  parish  of  Ht.  ftiles's  in  the 
fields,  in  the  county  aforesaid,  falsely,  mali- 
ciously, subtilely,  advisedly,  and  traitoroiislv 
did  puqiose,  compass,  imsgine,  and  intend, 
sedition  and  rebellion  within  this  kingdona  of 
England  to  nx>re,  stir  up  and  procure ;  and  a 
miserable  slaughter  among  the  subjects  of  our 
said  lord  the  kuig  to  procure  and  cauHc ;  and 
our  said  late  lord  the  king,  from  the  resal  state, 
title,  power,  and  goTemment  of  his  Kingdom 
of  England,  utteiTy  to  deprive,  depose,  cast 
down,  and  di«inherit;  and  him  our  said  lata 
sovereign  lord  the  king  lo  death,  and  final  fles* 
truction  to  bring  and  put,  and  the  government 
of  the  said  kingdom,  and  the  sincere  religion 
of  God,  rightly  by  the  laws  of  ihesaiil  kingdom 
established,  at  their  will  and  pleasure  to  change 
and  alter,  and  the  state  of  this  whole  kingdom 
of  England,  throughout  all  its  parts  well  in- 
stituted and  ordained,  wholly  to  subvert  and 
destroy,  and  war  a^inst  our  said  late  sove- 
reign ihe  king,  withm  this  kingdom  of  Eng- 
land to  levy :  and  those  their  most  wicked  trea- 
sons, and  tmitorous  imagiuations  and  purposes 
aforesaid  to  fulfil  and  peifect,  they  the  aforesaid 
Thomas  While  alias  Whitebread,  William  Ire- 
land, John  Fenwick,  Thomas  Pickering,  and 
John  Grove,  u  ith  other  false  traitors  to  toe  Ju- 
rors not  known, tbe  said  four  and  twentieth  day 
of  April,  iu  the  year  of  the  reign  of  our  late 
sovereign  lunl  the  king,  the  thirtieth,  witb 
force  and  arms,  ^c.  at  the  parish  oi^,  Giles 
in  the  fields,  iu  the  county  of  Middlesex  afore- 
said, falsely,  maliciously,  subtilely,  advisedly^ 
devilishly,  and  traitorously,  did  assemble  them- 
selves, unite  and  meet  together,  and  then,  and 
there,  falsly,  maliciously,  subiilely,  advisedly, 
devilishly,  and  traitorously,  did  consult,  and 
agree  our  said  late  sovereign  lord  the  king  to 
death,  and  final  destruction  to  bring  and  put, 
and  the  religion  within  this  kingdom  of  Eng- 
land, rightly,  and  by  the  laws  of  the  same 
kingiloui  establislied,  to  the  superstition  of  the 
Romish  church,  to  change  and  alter ;  and  the 
sooner  to  fulfil  and  perfect  their  said  most  wicked 
treasons,  and  traiterous  imaginations  and  pur- 
uoses,  they,  the  said  Thomas  VV  hitc  alias  W  hite- 
oread,  William  Ireland,  John  Fenwick,  Thomas 
Pickering  and  John  Grove,  and  other  fal^e  trai- 
tors of  our  said  late  sovereign  lord  the  king,  to 
the  jurors  unknown,  afterwards,  to  wit,  the 
same  24th  day  of  A[>ril,  in  the  said  thirtieth 
year  of  our  said  late  sovereign  lord  the  king^. 


Fluster,  hart; -sir  PhiUp Matthews, hart. ;  sir 
William  Bowls,  kt. ;  sir  Charles  Pitfidd,  kt. ; 
Thomas  Robinson,  Humphrey  Wyrley,  Tho- 
mas Hariot,  and  William  Hempson,  esquires, 
justices  of  our  said  sovereign  lord  the  king,  to 
enquire  by  the  oath  of  honest  and  lawful  men 
of  the  county  of  Middlesex  aforesaid,  and  by 
other  ways,  manners,  means,  by  which  they 
night  better  know,  as  well  within  liberties  as 
without,  by  whom  the  truth  of  the  matter 
may  be  better  known  and  eiMuired,  of  what- 
■oever  treasons,  misprisions  of^  treasons,  insnr- 
'ledioDS,  rebellions,  counterfeitinffs,  clippings, 
washings,  and  false  makings  of  tne  money  of 
this  kii^om  of  England,  and  of  other  king- 
doms and  dominions  whatsoever ;  and  of  what- 
■oerer  murders,  felonies,  manslaughters,  kill- 
ings, burglaries,  and  other  articles  and  ofi*eucfis 
in  the  letters  patents  of  our  said  sovereign  lord 
the  king,  to  them,  or  any  four  or  more  of  them 
therefore  directed,  specified;  as  also  the  ac- 
omsaries  of  the  same  within  the  ooimty  afore- 
mid,  as  well  within  liberties  as  without,  by 
whomsoever,  howsoever  had,  made,  done  or 
committed  ;  kndthe  said  treasons,  and  other  the 
pKUJises,  to  hear  and  determme,  according  to 
•  the  law  and  custom  of  this  kingdom  of  Eng- 
'  land,  being  assigned  by  tlie  oath  of  Ralph 
Wain,  John  Vaughan,  Richard  Foster,  Tho- 
mas Pftget,  Robert  Ncwington,  Heoiy  Tomp- 
luos,  Robert  Hays,  John  Greenwood,  Peter 
Stimpson,  Josias  Crosly,  Richard  Richman, 
Augustin  Bear,  John  King,  Nathaniel  Brett, 
Francis  Fisher,  and  Samuel  Lynn,  honest  and 
lawful  men  of  the  county  aforesaid,  sworn,  and 
chaived  to  enquire  for  our  said  sovereign  lord 
the  king,  and  the  body  of  the  county  aforesaid, 
upon  their  oaths :  it  was  presented,  tliat  Tho- 
mas White,  otherwise  Whitebread,  late  of  the 
parish  of  St  Giles  in  the  fields,  in  the  county 
of  Middlesex,  clerk;  Williaiu  Ireland,  late  of 
the  parish  aforesaid,  iu  the  county  aforesaid, 
derk ;  John  Fenwick,  late  of  the  parish  afore- 
mid,  in  the  county  aforesaid,  clerk  ;  Thomas 
Pickering,  of  the  parish  aforesaid,  in  the  county 
aforesaid,  clerk;  John  Grove,  of  the  parisL 
aforesaid,  in  the  county  aforesaid,  gent,  as 
false  traitors  against  the"  most  illustrious,  se- 
rene, and  most  excellent  prince,  our  saiti  late 
sovereign  lord  Charles  S,  by  the  grace  of  God, 
of  England,  Scotland,  France,  and  Ireland, 
king,  defender  of  the  faith,  ^c.  their  supreme 
ana  natural  lord,  not  having  the  fear  of  God  in 
their  hearts,  nor  weighing  the  duty  of  their  al- 
legiance, but  being  mov^  and  seduced  by  the 
instigation  of  the  devil:  the  cordial  love,  and 
true  and  natural  obedience,  which  faithful  sub- 
jects of  our  said  sovereign  lord  the  king  to- 
wards him,  should,  and  of  right  ought  to  bear, 
utterly  withdrawing,  and  contriving,  and  with 
all  their  might  intending  the  peace  and  tran- 
quillity of  this  kingdom  of  England  to  disturb, 
and  the  true  worship  of  God  within  this  king- 
dom of  England  used,  and  by  law  ehtablished, 
to  subvert ;  and  rebellion  within  this  kingdom 
of  England  to  move,  stir  up,  and  procure,  and 
the  oordial  lore,  and  true  and  due  obedioDcey 

8 


*  See  the  Note  to  the  Case  of  Ireland,  Pick- 
ering, and  GrofOy  a.  p.  1678,  wU^  vol.  7, 
p.  91. 


1085] 


STATE  TRIALS,  1  Jambs  II.  l6S5^f&r  Perjury. 


[loss 


at  the  foretaid  parish  of  6t  Gilei  in  the  fields, 
in  the  couoty  atbresaid,  tidsely,  gubtilety,  ad-^ 
visedlj,  devilishly,  and  traitorouily  among 
thenaselves,  did  conclude  and  agree,  that  they 
.  the  aforesaid  Thomas  Pickering,  John  Grore, 
him  the  said  late  sovereigii  lord  the  king 
should  kill  and  murder :  and  that  they  the 
said  Thomas  White  alias  Whitebread,  William 
Ireland,  John  Fenwick,  and  other  false  traitors 
to  the  jurors  unknown,  a  certain  number  of 
masses  between  them,  then  and  there  a^freed  for 
the  health  of  the  soul  of  him  the  said  Thomas 
Pickering,  therefore  should  say,  celebrate  and 

Seribrm,  and  therefore  should  pay  unto  the  said 
ohnGro?e,  a  certain  sum  of  money,  between 
them  then  and  there  agreed.  And  the  jurors 
albresaid,  upon  their  oath  aforesaid,  did  fur- 
ther present,  that  the  said  Thomas  Pickering 
and  John  Grove,  upon  the  agreement  afore- 
said, then  and  there  tisdsely,  subtilely ,  advisedly, 
maliciously,  deviUsbly,  and  traitorously  did 
take  upon  them,  and  did  promise  to  the  said 
Tliomas  White  alias  WhitebreadjWilliaiti  Ire- 
land, John  Fenwick,  and  other  iklse  traitors  of 
our  late  said  sovereign  lord  the  king,  to  the 
jurors  aforesaid  unknown,  then  and  there, 
falsely,  subtilelj^*  advisedly,  maliciously,  de- 
vilishly, and  traitorously  did  promise  that  they 
the  said  Thomas  Pickering  and  John  Grove 
would  kill  and  murder  our  said  late  sovereign 
lord  the  king ;  and  they*  the  said  Thomas  White 
alias  Whitebreaii,  William  Ireland,  John  Fen- 
wick, Thomas  Pickering,  John  Grove,  and  other 
false  traitors  of  our  said  late  sovereign  lord  the 
king,  aiUrwards  to  wit,  the  said  four  and 
twentieth  day  of  April,  in  the  tliiitieth  year 
aforesaid,  at  the  albresaid  parish  of  St.  Giles 
in  the  fields,  in  the  county  of  Middlesex 
aibresaid,  subtilely,  advisedly,  maliciously, 
devilishly,  and  traitorously,  did  severally 
every  one  of  them  give  their  faith  each  to 
the  other,  and  upou  the  sacrament  then  and 
there  traitorously  did  swear  and  promise, 
to  conceal,  and  not  to  divulge  their  said 
most  wicked  treasons  and  traitorous  com- 
passings,  consultations,  and  purposes  so  be- 
tween them  had,  him,  our  said  late  sovereign 
lord  the  king,  traitorously  to  kill  and  murder, 
and  the  Romish  religion  in  this  kingdom  of 
England  to  be  used,  to  introduce,  and  the  true 
reformed  religion  in  this  kingdom  of  England 
rightly,  and  by  the  laws  of  the  same  kingdom 
established,  to  alter  and  change;  and  that  the 
atbresaid  Thomas  Pickering  and  John  Grove, 
in  execution  of  their  traitorous  agreement 
aforesaid,  afterwards,  to  wit,  the  same  four  and 
twentieth  day  of  April,  in  the  thirtieth  year  afore- 
said, and  divers  other  davs  and  times  aAer,  at 
the  albrf'said  parish  of  StI  Giles  in  the  fields,  in 
the  county  aforesaid,  muskets,  pistols,  swords, 
daggers,  and  other  offensive  and  cruel  wea- 

Eons,  him,  our. said  late  sovereign  lord  the 
iug,  to  kill  and  murder,  fabely,  subtilely,  ad- 
vis^ly,  maliciously,  and  traitorously  did  pre- 
pare, and  obtain  fbr  themselves,  and  them  had 
an^kept ;  and  that  they,  the  atiiresakl  Thomas 
Pidctnog  and  John  Grove,  atlerwwdt  to  vrit, 


the  said  four  and  twentieth  day  of  April,  in  the 
thirtieth  year  aforesaid,  and  divers  days  and 
times  af^wards,  with  force  and  arms,  &c.  at 
the  parish  aforesaid,  in  the  county  atbresaid,  and 
in  other  places  within  tlie  coiraty  of  Middleies 
afbresaid,  falsely,  subtilely,  advisedly,  mali* 
ciously,  devilishly,  and  traitorounly  did  lie  in 
wait,  and  endeavour  our  said  late  sovereiirn  lord 
the  king  to  murder :  and  that  the  said  Thomas 
White  alias  Whitebread,  William  Ireland,  John 
Fenwick,  and  other  false  traitors  to  the  jurors 
unknown,  afterwards,  to  wit,  the  same  fbur 
and  twentieth  day  of  April,  in  the  thirtieth  year 
aforesaid,  at  the  parish  aforesaid,  in  the  countj 
of  Middlesex  aforesaid,  falsely,  subtilely,  ad- 
visedly, maliciously,  devilishly,  and  traitorously 
didpreparc,  persuade,  excite,  abet,  comfort  and 
counsel  four  other  persons,  men  to  the  jurors  un- 
known, and  subject^  of  our  said  late  sovereign 
lord  the  king,  him  our  said  late  sovereign  lord 
the  king  traitorously  to  kill  and  murder,  against 
the  duty  of  their  allegiance,  against  the  peace 
of  our  said  late  sovereign  lord  the  King, 
his  crown  and  dignity,  and  a^inst  the  fhrm  of 
ihe  statute  in  that  case  made  and  provided  ;  ' 
and  thereupon  it  was  so  far  proceeded,  tfiat 
afterwards  to  wit,  at  the  court  of  gaol-dellrery 
of  our  sovereign  lord  the  king  of  Newsate,  aft 
Justice-hall  in  Old-Hailey ,  m  the  subuihs  of  the.  * 
city  of  London,  in  the  {uirish  of  St.  Sepulchte^ 
in  the  ward  of  FarringdoD  without,  Londoa 
aforesaid,  the  8eve0tef:nth  day  of  December!  in 
tlie  thirtieth  year  aforesaid,  before  the  jus-^ 
tiees  of  oi:r  said  lord  the  king,  then  and  there 
being  present,  held  by  acyoumment  for  the 
county  of  Middtesex  aforesaid,  before  whom  the 
indictment  afbresaid  was  then  depending,  came 
the  aforesaid  William  Ireland,  Thomas  Pick- 
ering, and  John  Grove,'  under  the  custody  of 
sir  Richard  II  ow,  knt.  sir  Jt>hn  Chapman ,knt. 
sheriffs  of  the  county  of-  Middlesex  aforesaid, 
into  whose  custody,  for  the  cause  afbresaid  be- 
fore that  were  committed,  being  there  brought 
to  the  bar  in  their  proper  persons,  and  imnie- 
diately  being  severally  Npoken  unto  concerning 
the  premisses  above  charged  upon  them,  how 
they  would  acquit  themselves  thereof;  the 
afbresaid  William  Ireland,  Thomas  Pickering, 
and  John  Grove,  did  say  that  they  were  not 
thereof  guilty,  and  for  the  same,  for  good  and 
bad,  they  severally  put  themselver  upon  the 
country  ;  and  bjr  a  certain  jury  of  the  countrr 
on  that  behalf,  in  due  manner  impannelled, 
sworn  and  chained,  then  and  there,  in  the  same 
court  befbre  the  justices  of  gaol-delivery  afore- 
said were  tryed  ;  and  that  upon  that  trial  be- 
tween our  said  late  sovereign  lord  thekin^,and 
the  albresaid  William  Ireland,  Thomas  Picker- 
ing, and  John  Grove,  at  London  aforenid,  to 
wit,  at  Justice- Hall,  in  the  Old-Baiky  afore- 
said, in  the  parish  and  wan)  aforesaid,  the  de- 
fendant, Titus  Gates,  by  the  name  of  Titui 
Gates,  late  of  the  parish  of  St.  Sepulchre  afore- 
said in  the  ward  aforesaid,  clerk,  was  a  witness 
produced  on  the  behalf  of  our  late  sovereign 
lord  the  king  upon  the  trial  aforesaid,  and  be- 
fbre the  afovewld  justices  of  gaol- delivery  m 
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the  court  tforesiid,  then  and  lliere  held  upon 
ibe  holy  ETangelists  of  God,  to  speak  and  tes- 
tify the  truth,  the  whole  truth,  and  notliiugbut 
the  truth  of,  and  in  the  premiiscd  between  our 
■aid  late  sovereign  lord  the  kin;^,  and  the  afore- 
said  William  Ireland,  Thomas  rickeringr,  and 
John  Grorc,  put  in  issue,  wasduely  sworn ;  and 
tliat  he  the  aforesaid  Titus  Oates,  then  and  tlierc 
in  tlie  court  of  p^aol -delivery  aforesaid,  upon  his 
oath  aforesaid,  up(»n  the  imlictmenl  afore- 
said, at  the  parish  and  ward  aforesaid,  by  his 
own  proper  act  aud  consent,  of  his  most  wicked 
mind,  falsely,  voluntarily,  and  corruptly  did 
aa}',  depose,  swear,  aud  to  the  jurors  of  the 
jury  aforesaid,  then  and  there  sworn,  and  im- 
panuellcd  to  try  the  ifisuo  aforesaid,  between 
our  said  late  sovereign  lord  the  king,  and  the 
aforesaid  William  Ireland,  Thouias lackering, 
and  John  Grove,  diil  ^ive  in  evidence,  that 
there  was  a  traitorous  consult  of  Jesuits  that 
were  assembled  at  a  certain  tavern,  called  the 
White  Horse  tavern  in  the  Strand,  (in  the 
White  Horse  tavern  in  the  Strand,  in  the 
county  of  Middlesex  aforesaid,  meaning^  upon 
the  lour  and  twentieth  day  of  April,  m  the 
Tear  of  our  Lord  1678 ,  at  which  consult, 
.Wbitebread,  Fen  wick,  Ireland,  (the  aforesaid 
Thomas  White  alias  Wbitebread,  John  Fen- 
wick,  and  William  Ireland,  meaning)  and  he 
the  said  Titus  Gates,  were  present ;  and  that 
the  Jesuits  aforesaid)  did  separate  themselves 
into  several  lesser  companies,  and  that  the 
Jesuitsaforesaid  came  to  a  resolution  to  murder 
the  said  our  late  lord  the  kin*;:*  and  tliat  he 
the  said  Titus  Clates  did  carry  the  resolution 
aforesaid  from  chamber  to  chamber,  and  did 
see  that  resolution  signed  bv  them  (the  afore- 
said Jesuits  ineuniti*;)  * :  wftereas  in  truth  and 
in  dt>e4l,  tlie  afarc/aiil  Titiis  Outcs  was  not  pre- 
sent at  any  consult  of  the  Jesuits  at  the 
White  Horse  tavorn  aforesaid  in  the  Sti-aiid,  in 
the  county  of  Middlesi>x  aforesaid,  upon  the 
21th  of  April,  in  tlic  year  of  our  Lonl  16 r 8, 
nor  did  carry  any  resolution  to  murder  our  said 
late  h>rd  the  kin«f  from  chaniber  to  chamber 
bj^  any  persons  to' be  bi;>[Ufd.  Aud  so  he,  the 
aforesaid  Titus  Dates,  on  the  i7th  dny  of 
December,  in  the  thirtieth  year  aforesaid, 
at  the  Justice-Hall  aforesaid,  in  the  court 
aforesaid,  upon  the  trial  aforesaid,  upon 
the  indictment  aforesaid,  between  our  said 
late  lord  the  king-,  and  the  aforesaid  Wil- 
liam Ireland,  Thomas  rickeriu<^,  and  Julin 
Grove,  so  as  aforesaid  had,  by  his  own  p:-ui>er 
act  and  consent,  and  of  his  most  \\  icked  mind, 
folsely,  voluntarily  and  corruptly  in  manner 
and  form  aforesaid,  did  commit  voluntary 
and  corrupt  perjury,  to  the  j^reat  displeasure  of 
Almit^hty  fiod,  in  luauiCeNi  contempt  ol  the 
laws  iif  this  kinijdiim  i^f  Ki  Ufjiuid,  to  the  »  vil  ' 
aiirl  |jprni.'ious  exaiiijih-  oi"  all  MJiers  i,i  like  | 
case  otfendinir,  a: id  aj^aiiis}  um*.  p:  aiv  tkf  our  ; 
•aid  late  sovei\;i:»n  lord  tin-  kin;;*,  his  crown  | 
and  di(^nily.  t'pon  this  iiidicunt  nt  he  }i:is 
bcrn  arraii^ned,  an«l  therL-ui-io  hath  pleaded 

•  See  vor.  7,  pp.  91,  92. 
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not  j^tiilty,  and  for  his  trial  hath  put  himself 
up<»nthe'couiitry,  and  his  Majesty's  Attorney- 
(ffoneral  likewise;  vihich  couniry  you  are. 
Y(»ur  charge  is  to  enr^uire,  whether  the  de- 
fendant bt-  guilty  of  this  perjury  and  offence 
wheroitf  he  is  now  indicted,  or  whether  not 
guilty  ?  it* yon  fmd  him  guilty,  you  are  to  say 
so,  i^you  nnd  him  not  guilty,  you  are  to  say 
s<>,  and  no  more,  and  hear  yvur  evidence. 
Cry  or,  make  proclamafion. 

i)at€s.  Hold,  fc$ir,   I  lieg  one  favour  of  your 

lordship,  to  give  me  leave  to  have  that  part  uf 

the  reconi,  wherein  I  am  said  to  have  saorn 

such  and  such  things,  read  distinctly  in  L^itin. 

L.  C.  J.  Ia'X  it  be  read  in  Latin.* 

CLqfCr.   <Jumvit  el  jur' jurat'  prasdict' 

*  ad  tunc  ct  ibidem  jurat'  et  impanehit'  ad 

*  triend'  exitum   pnedict'  inter  diet'   D'num 

<  nostrum  Kegem  et  preiat'  Will'm  Ireland 
'  7'homam  Pickering,  et  Johannem  Grove  in 
'  £videntus  dedit  qiuMl  fuit  proditoria  Con- 
'  sultatio,   Anglice,  ConsiUt'  Jesuit'  qui  As- 

*  scmblat'    fuer'    anud    quandam   Tabemaiii 

*  vocat'  the  White  Horse  favem  in  le  Strand, 

*  (le  White  Horse  Tavern  in  le  Strand,  in  Com' 

*  Mid'  praedict'  innuendo)  suner  ticesimuin 
'  quartum  diem  Apnril'  Ann.  Aiom.  millesini'i 

*  sexcentesimo  septuagesimo  octavo,  ad  quaui 
'  quidam  Consultationem,   Whitebrt^d,   Fen- 

*  wick,  Ireland,  (prasdict'  Thomam  White  alias 

<  Wbitebread,  Johannem  Fenwick,  et^U  ill'm 
'  Ireland  innuendo)  ct  pnefot'  Titus  Gates  fuer* 

*  pnescnt'  ^  quod  Jesuitoe  pnedict'  sese  se- 

*  paraver'  in  separales  mmores  Conventus 
'  quodque  Jesuitis  prspdict'  venerunt  ad   Kc- 

*  solutionem    ad    murdrand'    dictum  D'num 

*  Itegem  et  quod  ipse  idem  Titus  Oates  iK»itav  it 
'  Itesolutioneni  pnedict'  a  Camera  ad  Camenini 
'  et  videbat    Uesolutioneni   illain   si^^nat'    per 

<  ipsos  (proefat'  Jesuitas  innuendo).'  Tliat  is 
the  Fegury  that  you  are  said  to  have  swoi'ti. 

Oat  a.  Pray  go  on,  SSir,  '  Vbi  rrMni' — 
C/.  of  Cr,    '  Ubi  revera  el  in  pitedict'  Titii* 

*  Gates  non  pi'sescns  t'uit  ad  ali([*.iatn  Consul- 

*  taiiouem  Jesuit',  apud  le  W  hile  Horse  Tavern 

*  pneilict',  in  le  Strand,  in  Com'  Mid'  pra.M!ici', 

*  super  \icesinmni  quartum  diem   Aprilis  Anni> 

*  Domini  millesimosexcentcsiniose|>iu<ige'<imo 

*  octavo,  nee  portavit  ahquani    K(s;)iuiionem 

*  ad  diet'  D'num  Uegeni  niurdraittr  a  Canu  k\ 

*  ad  Camerani  per  aliquas  Ferw»nas  Nii;i:aiid.' 

Mr.  Just.  W'tthiits.  .Now,  you  liave  reail  i% 
go  on,  Sir,  to  make  \  our  proclamation. 

CI  of  (Jr.  ('r^er,  make  an  0-vt*s. 

Cryer.  O-yes!  It  any  one  can  uihirm  onr 
Sovereign  Lonl  the  King,  the  King's  Stsjeant, 
the  King's  Attorney -Cieneial,  or  this  tiupiest 
no\^  taken,  concernuig  the  perjury  and  oiKnce, 
whiTcifthe  deteiidant  Titus  Gates  stands  in- 
liicied  ;  let  them  irome  tonh,  and  they  shall 
be.  heard,  for  now  he  stands  upon  his  dis- 
charge. 

•^  See  vol.  6,  pp.  132,  liJJ.  loo.  U3.  169, 
sir  Henry  Vane's  Case.  See,  too,  in  this  Col- 
lection, Sidney's  Csse,  \ol.  i>,  p.  ^17,  and 
Charuock's  Caiie,  a.d.  169(). 
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Mr.  Phippt,    Ma^  it  please  your  lordship, 

and  you  gentlemen  of  the  jury 

OuUi,  My  lord,  I  desire  your  lordship  and 
the  court  would  be  of  counsel  for  n>e  in  one 
lhinf[f,  which  1  take  to  be  a  fault  and  error  in 
my  indictment. 

L.  C.  J.  haok  you,  Mr.  Gates,  whatever 
you  have  to  say  of  that  nature,  you  must  not 
apeak  to  it  now  ;  you  will  have  your  time  as 
to  that  hereafter,  in  case  you  be  convicted. 

Oaiet.  My  Loiil,  I  have  but  one  small  ex- 
Cation  to  open  to  you. 

L,  C,  J.  We  are  now  upon  the  fact  only. 
Oatet.  My  lord,  1  be?  }ou  would  ^ive  roe 
leave  only  to  tell  you  of  a  mistake  in  the  In- 
dictment, which  1  hope,  when  I  have  opened, 
will  satisfy  your  lordship,  that  it  ought  not  to 
be  put  upon  me  or  the  court  to  try  this  cause ; 
or,  to  be  sure,  if  there  should  be  a  conviction, 
I  hope  I  may  move  an  arrest  of  the  judgment. 
L.  Cb  J.  8o  I  tell  you  you  may,  but  not  now. 
Gates,    Good  my  lord,  hear  me  but  a  few 
words;  the  Indictment  charges  me  to  have 
given  such  and  such  evidence,  that  there  was 
auoh  a  consult  of  the  Jesuits  at  the  White 
Horse  tavern  in  the  Strand,  the  24th  of  April 
1678.    That  the  Jesuits  did  afterwards  divide 
themselves  into  several  lesser  companies ;  tluit 
they  came  there  to  a  resolution  to  murder  the 
Jate  king ;  and  that  I  swore  that  I  carried  that 
resolution  from  chamber  to  chmmber ;  and  saw 
the  resolution  signed  by  them,  so  the  word  is, 
*  Signat' :'  now  the  peijury  assigned  is,  that  I 
was  not  present  at  that  consult,  nor  did  carry 
the  resolution  tirom  chamber  to  chamber  to  faie 
signed,  and  there  the  word  is  *  Signantl' ;'  now 
I  conceive,  if  <  Signal  be  the  word,  that  is 
used  in  setting  forth  the  oath  that  1  made,  the 
assignment  of  the  perjury  ought  to  follow  that 
form,  and  the  Word  there  ought  to  be  *  Signat' 
too;  being  *Siguand*,  I  take  that  to  b«  an 
error. 

L.  C.  J.  Look,  that  is  not  proper  at  this 
time,  as  I  told  you  at  first ;  but  withal  I  do 
not  think  there  is  any  great  matter  in  what 
you  say. 

AU,  Gen.  Either  I  do  not  understand  Mr. 
Gates  what  he  means  by  the  objection,  or  he 
will  hud  himself  much  mistaken  in  it. 

X.  C.  J.  Well,  well,  we  have  nothing  to  do 
with  that  now  ;  go  on  with  the  cause. 

Mr.  Fhippt.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury,  this  is  an  In- 
dictment against  Titus  Gates  for  perjurVi  which 
indicttnent  sets  forth,  that  Thomas  White  alias 
Wliitebread,  William  Ireland,  John  Fenwick, 
Thomas  Pickering,  and  John  Grove,  tlie  16(h 
of  Deceit 'her,  in  the  30th  year  of  tbe  late  king, 
at  the  Ghl  Bailey,  were  indicted  of  High- 
Treason  ior  conspiring  the  death  of  the  King, 
and  that  Ireland,  Pickering  and  Grove,  were 
tryed  the  17th  of  De-^ember  in  that  year,  and 
ii|H>n  that  indictment  Titus  Gates  was  produced 
aii  a  witness  on  the  behalt'ot'the  King,  against 
the  said  Ireland,  Pickering  and  Grove :  Being 
-sworn  to  give  evidence  to  the  Jury  that  were 
impaunelied  and  sworn  to  try  that  cauM^;  ba 
YOL.  X. 


did  swear  and  give  in  evidence  that  there  was 
a  treasonable  Consult  *  of  the  Jesuits  at  the 
White  Horse  tavern  in  the  Strand,  (nteaning 
the  White  Horse  tavern  in  the  8trand,  fin  the 
county  of  Middlesex),  the  Siih  of  April  i078,  at 
which  consult,  Whitebresd,  Fenwtck,  and  Ire- 
land, and  the  said  Titus  Gates  were  present, 
and  tliat  they  separated  themselves  into  several 
lesser  clubs,  and  came  to  a  resoldtion  to  murder 
the  king,  and  that  he,  the  sakl  Titus  G#es, 
carried  tlie  said  resolution  from  chamboi  to 
chandler,  to  be  signed  by  them,  meaning  the 
Jesuits ;  whereas  in  truth  and  in  fact,  he,  the 
said  Titus  .Gates,  was  not  present  at  any  such 
■consult,  the  S  ith  of  April  1678,  nor  carried 
any  such  resolution  from  chamber  to  chamber 
to  be  signed ;  and  he,  the  said  Titus  Gates, 
the  17th  day  of  December,.in  the  SOth  year 
aforesaid,  at  the  GId- Bailey  aforesaid,  upon 
the  trial  aforesaid,  on  the  indictment  above- 
said,  between  the  king,  and  the  said  Ireland, 
Pickering,  and  Grove,  so  as  aforesahl  had,  by 
his  ownpro^>er  act  and  consent  of  his  most 
wicked  mind,  falsely,  voluntarily  and  corruptly 
in  manner  and  form  aforesaid,  cfid  commit  wil- 
ful and  corrupt  perjury ;  and  this  is  laid  to  be , 
to  the  dishonour  of  God,  in  contemp^^i  the 
law,  to  the  evil  example  of  others  in  tbe  like 
case  oflTeuding  against  the  king^  peaee,  crown 
and  dignity.  To  this  he  has  pleaded  JNat 
Guilty,  and  that  is  the  issue  that  you  aiete 
try  ;  if  we  prove  him  guilty,  we  question  nat 
but  YOU  will  find  him  so. 

AU.  Gen.  Blay  it  please  your  lordships 
and  you  gentlemen  that  are  sworn,  I  am  of 
counsel  in  this  cause  for  the  king,  and  our  case 
stands  thus :  The  defendant  stands  indicted  for 
conlipt  and  wilful  peijury ,  for  what  he  swore 
at  |he  trial  of  Ireland ;  and  that  which  be 
swore  was  this,  in  order  to  convict  the  pri- 
soners then  at  the  bar,  of  the  High -Treason 
they  were  accused  of;  Gates  did  swear,  that 
upon  the  24th  of  April,  1678.  there  was  a  con- 
sult of  Jesuits  held  at  the  White  Horse  tavern 
in  the  Strand,  where  Ireland  and  several  other; 
Jesuits  were  present,  and  their  business  was  In 
consult  how  they  might  murder  and  des^y 
the  king,  and  subvert  the  government,  and 
there  they  came  to  a  resolution,  that  Picker- 
ing and  Gruve  should  kill  the  king:  and  be 
was  present  at  the  debate,  and  he  carried  the 
resfdution  from  chamber  to  chamber,  where 
they  had  separated  themselves  in  leaser  num- 
bers, and  there  he  saw  the  resolution  signed: 
and  this  is  the  matter  that  he  swore,  upon 
which  this  indictment  is  founded.  And,  gen- 
tlemen, we  do  charge  that  this  was  a  false  oath, 
and  in  a  point  expressly  to  the  matter  then  in 
controversy  before  that  court,  for  we  shall  prove 
he  was  beyond  sea  at  that  time,  and  on  that 
day  ;  and  in  order  to  his  conviction  we  shall 
make  out  by  clear  evidence  to  you  as  full  and 
plain  as  ever  was  given,  that  from  Christmas 
before,  which  was  in  December  167/,  till 
Midsummer  aiWr,  which  was  the  latter  end  of 

*  See  vol.  7,  A.  D.  1678»  of  this  CeUection. 
4A 
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-/une  1678,  Gates,  that  swears  this  consult  in 
April,  was  at  St.  Omers,  and  in  all  that  time 
was  not  absent  from  the  collega  there  above 
t4*  hours,  and  that  but  once  only,  which  was 
in  January  when  he  played  truant,  and  vient  to 
Watton,  which  is  about  two  miles  from  St. 
Omers,  but  otherwise  he  was  all  along  in  the 
oolle<;e.    And  my  lord,  that  we  may  give  such 
a  satis&ctory  evidence  as  m^y  make  it  undeni- 
mhlv  plain  to  the  Jury,  I  desire  your  lordship, 
tod  vou  gentlemen  of  the  Jury,  would  please 
to  observe  some  particuUr  periods  of  time, 
that  I  shall  open  tor  the  better  deariog  our 
•ridenoe  methodically.    And  the  first  period 
of  time   is    from  Mr.  Hilsley's  leaving  St. 
Omers ;  now  he  left  St.  Omers  the  14th  of 
April  Old  Stile,  which  is  the  S4th  of  April 
New  Stile,  and  then  when  became  away,  be  left 
Oates  there  at  St.  Omers.    Mr.  Hilsley,  when 
lie  came  into  Englsnd  in  Kent,  in  his  loumey 
to  London,  meets  one  Mr.  Bumaby  ;  this  was, 
I  say,  in  Mr.  Hilsley's  return  into  England 
from  St.  Omers,  which  he  left  ten  days  before 
the  time  assigned  by  Oates  for  this  consult,  at 
tbe  White  Horse  tavern  in  the  Strand.    And 
the  next  period  is^  Mr.  Bumaby  was  going  to 
St.  Omera,  and  there  he  arrives  in  time,  the 
fist  of  April  Old  Stile,  and  there  he  finds  Mr. 
Oates,  who  swore  he  was  then  in  London :  and 
by  the  evidence  you  will  hear  that  Mr.  Oates, 
•ooordiog  to  his  usual  custom,  and  according  Xm 
that  virtue  he  is  endowed  with,  very  boldly  in- 
■inuates  himself  into  this  gentleman's  com- 
paayi  as  he  uses  to  do  with  all  new-comers ; 
and  yop  will  hear  from  Mr.  Bumaby  himself, 
and  many  others,  that  from  the  time  of  his 
eomuig  to  St.  Omers,  which  was  the  2tst  of 
April,  he  conversed  with  Mr.  Oates  several 
days,  every  day  till  after  the  24th  of  April  Old 
Stde  at  St.  Omers.    Then,  my  lord,  another 
period  of  time  that  I  would  desire  you  to  ob- 
aerve,  is,  from  Mr.  Poors  coming  from  St. 
Omers,  which  was  in  time  the  25th  of  April 
Old  Stile,  the  very  day  after  the  day  that  this 
consult  was  sworn  to  be  on;   and  whnn  he 
•ame  from   St.  Omers,  you   \\\\\  hear  from 
many  witnesses  that  he  left  Oates  there,  and 
there  he  stayed.     For  my  lord,  we  shall,  be- 
sides these  particular  times  of  these  gentle- 
men's coming  over  who  left  him  there,  prove 
the  very  day  when  he  left  St.  Omers,  and  that 
was  the  end  of  Midsummer-day   following, 
which  was  the  23rd  of  June ;  then  was  the 
time  when  Oates  first  came  from  St.  Omers  to 
England,  and  we  shall  prove  he  took  his  leave 
of  them  then.     My  lord,    we    have    many 
other  circumstances   that  will  unanswerably 
strengthen  this  evidence,  and  shew  that  our 
witnesses  testify  nothing  but  the  truth;  one 
particularly  is  this :  Tliis  gentleman  being  a  no- 
vice of  the  house,  was  Reader  in  the  Soduity,  as 
they  call  it,  we  shall  prove  that ;  for  every  Sun- 
day and  Holiday  throughout  all  April  and  May, 
he  did  officiate  in  that  place,  and  did  read  to 
the  society,  according  as  the  custom  there  is : 
and  we  shall  prove  another  particular  thing, 
that  upon  this  Sittli  of  April  hiiwaa  in  the  m- 


l«g«)  hy  a  particular  circumstance,  ind  that  by 
several  witnesses :  so  that,  g|entlemen,  not  to 
detain  you  with  any  lonflf  opening  of  the  matter, 
if  we  prove  this  that  I  nave  opened,  as  we  shall 
with  a  cloud  of  witnesses,  it  will  make  an  emi 
of  the  question.  We  shall  first  call  our  wit- 
nesses 10  prove  that  he  swore  at  that  Trial,  that 
such  a  consult  was,  and  be  was  at  it ;  andtheD» 
if  we  prove,  that  he  was  at  another  place  be* 
yond  the  sea,  at  such  distance  that  it  is  impoe- 
sible  for  him  to  be  here ;  I  do  not  doubt  hot  the 
court  and  the  jUry  will  conclude,  he  hath  wil- 
fully and  corruptly  forswore  himself;  the  sad 
effects  of  which  we  are  all  witnesses  of ;  it  was 
to  take  away  the  lives  of  his  fellow-subjects, 
wrongfully  ;  and  it  will  appear  to  the  worM, 
he  has  been  one  of  the  greatest  impostors  that 
ever  did  appear  upon  the  sta^,  eitner  in  thia 
lungdom,  or  in  any  other  naUon. 

&/.  Gen^   (Mr.  Finch)  We  will  now  go  on 
yk\ik  our  evidenoe,  and  prove  all  the  parts  of 
the  indictment,  and  first  produce  the  Recoid  of 
the  Trial  of  Ireland,  and  then  by  witnesses,  vvoa 
Voce^  that  were  present  at  that  Trial,  we  shall 
prove  what  he  swore,  and  then  prove  that  oath 
of  his  to  be  false.    Swear  Mr.  Swift.     [Which 
was  done/]    Where  is  the  Record  of  Irehmd^s 
Trial  ? — Swift.  Here  it  is,  my  lord. 
Recorder.  Is  that  a  true  copy,  Sir  f 
Swift.  Yes,  I  examined  this  fipom  the  Re* 
cord,  It  is  a  true  copy. 
L.  C.  J.  Read  it. 

Alt.  Gen.  if  Dr.  Oates  does  desire  the  whole 
may  be  read,  let  it  be  so ;  otherwise  a  word  of 
it  may  serve,  it  being  only  an  inducement. 
Gates.  Yes,  I  desire  it  may  be  all  read. 
X.  C.  /.  It  must  be  read,  if  he  will  have  it. 
SoL  Gen.   Well,  I  submit  it;    I  did    only 
offer  it  to  save  the  time  of  the  court. 

Gates.  I  would  save  the  time  of  the  court 
too,  all  that  I  can ;  but  I  think  it  may  be  ma* 
tcrial  for  itie  to  have  the  whole  read. 

L.  C.  J.  In  God's  name  let  it  be  read  ;  we 
will  not  hinder  you  in  any  tiling  that  may  ba 
for  your  defence. 

CI,  of  Cr.  *■  Memorandum  quod' 

Att.  Gen.  Now  this  long  Record  in  Latin  ia 
read,  I  would  fain  know  whether  it  be  to  any 
great  purpose,  but  only  to  spend  time  ? 

L.  C.  J.  Nay,  I  think  it  has  not  been  very 
edifying  to  a  great  many  ;  do  you  think,  Mr. 
Oates,  that  the  Jury,  who  are  judges  of  thia 
fact,  do  understand  it? 

Gates.  1  cannot  tell ;  may  be  they  may,  my 
lord. 

Just.  Withins.  Do  yon  understand  it  your* 
self,  Mr.  Oates? 

Gates.  That  is  not  any  question  here;  but  to 
oblige  the  court  and  the  Jury,  I  desire  it  may 
be  read  in  English  too. 

L.  C.  J.  No,  the  court  understands  it  well 
enough,  and  they  can  tell  the  jury  what  it  is  ; 
it  is  only  the  cony  of  a  recond,  to  prove  that 
Ireland  was  tried  for  hig^  treason  at  the  Old- 
Baifey,  the  17th  of  December  1678. 

Sol,  Gen.  Now,  my  lord,  we  will  call  our 
witoesissi  to  iweur  what  Oaitetdid  at  that  trial 
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pray  fwear  Mr.  Potter.    [Which 


•wear: 
done.] 

jiit.  Gin.  Pray,  Mr.  Potter,  will  you  ac- 
ooaint  the  court  and  the  jury,  whether  Dr. 
Oatet  wat  produced  at  a  wituess  at  Ireland's 
Trial,  and  what  he  did  there  depose  about  a 
•tmsult  in  April,  i678. 

Fotter.  Mv  lord,  I  was  so  unhappy  as  to  be 
one  of  that  Jury,  by  whom  Mr.  Ireland,  Mr. 
Pickering,  and  Mr.  GroTe  were  tried. 

Jufyfimn.  My  lord,  we  desire  that  Mr.  Pot- 
ter would  lift  up  his  voice,  for  we  cannot  hear 
hiiD. 

^  Foiter.  Truly,  my  lord,  I  have  been  Tory 
nek  of  late,  and  am  not  now  Tery  well,  and 
therefore  cannot  speak  louder  than  I  do. 

Xb  C  J.  Go  nearer  the  Jury,  and  speak  as 
load  at  you  can. 

Foiter.  My  lord,  I  say,  I  did  see  Mr.  Oates 
produced  as  an  eyidence  at  the  sessions  in  the 
Old- Bailey,  where  I  was  to  unhappy  as  to  be  a 
juryman,  when  Mr.  Pickering,  Mr..  IreUmd, 
Mr.  Grove,  and  Mr.  Whitebread  were  tried. 

Att,  Gen.   When  was  that  f 

Fatter.    It  was  in  December  1678. 

Att.  Gen.  And  what  did  Oates  then  swear  P 

Foiter.  I  did  tee  Mr.  Oates  sworn  as  an  evi- 
dence there,  in  behalf  of  the  king,  against  the 
prisoners  ;  and  he  did  then  swear,  that  there 
was  a  meeting  of  several  Jesuits  at  the  White- 
horse  tavern,  in  the  Strand,  upon  the  S4th  of 
April  1678,  and  that  Mr.  Whitebread,  Mr.  Ire- 
land, and  Mr.  Penwick  were  present  at  the 
neetiog,  and  there  they  did  consnlt  the  death 
of  the  king,  and  the  dtering  of  the  religion ; 
and  some  went  away,  and  others  came :  at 
last  they  reduced  themselves  into  several 
smaller  companies  or  dubs,  and  they  came  to 
a  resolution,  that  Pickering  and  Grove  should 
go  on  to  assassinate  the  king,  for  which  the 
was  to  have  1,500/.,  and  the  other  30^000 
masses,  and  that  this  resolution-  was  drawn  up 
by  one  Mico  (if  I  am  not  mistaken  in  his  name) 
I  have  it  in  my  Notes  I  then  took  of  the  evi- 
dence ;  and  he  swore  further,  that  he  himself 
went  with  this  resolution  to  several  of  their 
chambers  ;  he  went  to  Whitebread's  chamber, 
and  saw  Whitebread  sign  it ;  he  went  to  Fen- 
wick's  chamber,  and  saw  Penwick  sign  it ;  and 
went  to*  Ireland's  chamber  and  saw  Insland 
sign  it :  and  this  waf  upon  the  S4th  of  April 
1678.  My  lord,  I  am  positive  in  this,  for  I 
had  the  good  hap  to  take  the  Notes  at  the  trial 
for  my  own  help,  being  a  Jury-man,  and  I 
never  looked  upon  these  notes  alierwards,  till 
the  printed  Trial  came  out,  and  then  1  compared 
my  notes  with  the  print  and  found  them  to 
agree,  and  I  have  kept  them  ever  since  by  me, 
and  this  it  all  under  my  own  hand  as  I  have 
testified. 

Oatei.  Mylord,  may  I  ask  this  gentleman  a 
question  ? 

ImC.J.  Ay,  if  the  king's  conntd  have  done 
with  him. 

AU.Gen,  Yes,  mr  lord,  we  hare  done  with 
lum.  ^ 

Jhiltp.  Flray^ny  kwd,  give om  tev« to ttl 
A»WD| ftr I  tmiMiabto te  ftaadt 


[lOM 

Qatet.  My  lord,  I  desire  yon  to  ask  that 
gentleman.  Whether  in  the  oath  that  I  took,  I 
called  it  a  consult,  or  I  called  it  a  traiteroua 
consult  ? 

Foiter.  Truly  I  think  you  called  it  both,  . 
if' I  am  not  mistaken  ;  but  if  your  lordship  * 
please,  I  will  look  upon  my  notes. 

X.  C,  J.  You  may  look  upon  your  notes  t^ 
refresh  your  memory,  if  you  will. 

Just.  Withint.  Truly  1  think  if  itwere  a  con* 
suit  to  murder  the  king,  it  mutt  be  a  traitoiona 
one  without  doubt. 

Oatet.  Sir,  that  is  not  to  the  purpose  ;  my 
question  is  what  I  swore  it  was. 

X.  C.  /.  He  tells  you,  be  believes  yon  did 
swear  both  ways. 

Foster,  At  that  consult  he  said  that  ^uch  % 
resolution  was  taken,  and  I  think  he  called  it 
a  traitorous  consult 

Oatet.  IfyoupleafW,  I  will  tell  your  lordship 
the  reason  why  1  asked  that  question. 

L.  C'  •/•  No,  you  may  save  yourself  the  trou- 
ble of  that,  you  best  know  the  reason  of  your 
own  questions ;  he  has  given  you  a  satit&ctory 
answer.    > 

Oatet.  Then  if  your  lordship  please  ask  him 
this  question.  Whether  I  swore  that  all  thttm 
three  Jesuits  were  present  at.one  time,  or  how 
many  of  them  ? 

L.  C.J.  You  hear  the  question,  what'tay 
you  to  it  ? 

Fotter.  Sir,  you  swore  that  Ireland,  Peo* 
wick,  and  Whitebread  were  at  that  consult,  but 
whether  they  were  all  three  of  them  there  at ' 
one  time,  I  cannot  tell,  or  which  of  them  were 
together  ;  but  this  you  did  swear,  that  they 
were  there,  and  came  to  such  a  resolution^ 
andyoucarried.it  to  all  their  chambers,  and 
did  see  them  sign  it. 

Just  Withint,  He  gives  you  a  plain  account 
of  what  yon  did  swear,  1  think,  Mr.  Oates. 

Oatet.  Very  well,  my  lord,  I  would  ask  him 
a  third  question,  if  you  please. 

L.  C.  J.  Ay,  in  God^s  name  ask  him  as 
many  questions  as  you  will. 

Oatet.  Whether  did  I  swear  that  it  wat  re* 
solved  to  kill  the  king  at  the  White-hortt 
tavern,  or  whether  that  resolution  was  made 
ai|er,they  separated  themselves  into  lesser  clubtP 

L.  C.  J.   Mr.  Posto*,  this  is  his  quettiou^' 
Whether.you  did  apprehend,  by  what  he  swore, 
that  he  affirmed,  the  resohltioQ  to  kill  the  lung 
wat  made  at  the  White- horse  tavern,  or  afler« 
wards  when  they  were  divided  ? 

Fotter.  They  came  to  a  resolution,  you  said, 
at  the  White- horse  Tavern,  and  the  resolution 
was  there  drawn  up  by  one  Mico,  1  think,  and 
it  was  carried  by  you,  for  every  one  te  sign  it 
from  chamber  to  chamber ;  for  I  remember 
yotf  were  asked  the  question,  whether  you  saw 
them  sign  it,  and  you  answered  that  you  did 
carry  it,  and  saw  them  sign  it. 

Just  Withint.  He  tp^Uu  very  plain,  Mr. 
Oates. 

L.  C.  /.  He  antweri  your  quettions  very 
fuUy. 

Oata.  Ay.  mjloKd,  eo  1m  dof%  I  am  glad 
rfiL         V 
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theo,  Mr.  Foster.    Do  yoo  beliefit  Inan  nmm  f* 
Do  you  think,  Mr.  Oates,  be  would  have  t6iia4' 
bim  guilty,  if  he  had  not  belieted  the  e? kieoce 
againat  hiu  ? 

Oata,  We  know  how  juries  bavs  gone  a* 
Ute. 

L  C.  J.  Ay,  Tery  atrangely  indeed,  Mr*. 
Dates,  and  I  *ho|»e  so  as  we  shall  Defer  see 
them  go  again. 

Foster.  M  V  lord,  1  have  lived  so  long  vm  the 
city  of  l/>nciuo  without  anv  hleoiisli,  thai  1 
hope  it  wiU  not  be  tliotight  I  would  give  «or-' 
niptly  a  verdict  against  m  v  couscience. 

Otitet,  My  bMTd,  I  speak  of  bUer  times  tbaa 
Ireland's  Tnal. 

L,  C.  J.  He  b  an  honest  man,  I  know  kini- 

(Xtteu  Good  my  lord,  be  pleaned  to  bf ar  me. 

JL.,C.  J.  Nay,  you  shall  bear  me,  as  well  a% 
f  shall  bear  ^ou,  TU  assure  you  thai,  Mr. 
Dates,  in  ptsm  £nglish :  ask  aa  many  qnea«r 
tiona  of  the  h  itnesses  as  you  will,  that  are  pra** 
per  to  be  asked;  but  Til  have  no  descants,  nor 
reflections:  1  know  bim,  and  be  is  very  weli 
known  in  the  city  of  London,  he  is  a  mao  <if 
very  considerable  quality,  and  very  good  pe* 
pute. 

OateM.  I  beseech  yoar  lordship  ta  forgive 
me,  if  1  mistake  in  my  questions,  1  do  saMWi 
you,  I  desi«;n  no  reflecwuna  on  Mr.  Foster. 

X.  C.  J.  vAfek  what  questiona  you  will,  bet 
do  not  reflect. 

CArlfs.  1  desire  to  ask  Mr.  Fbster  one  qoca* 
tion  more,  ami  that  is,  that  he  would  be  jpleaseA 
to  tell  the  reason  why  at  the  beginning  of  hie 
evidence  be  said,  it  was  his  unhappiness  to  be 
a  juryman  at  that  time  P 

FoUer,    Really,  8ir,  I  think  it  is  not  a  hap- 

f)iDefiS  for  any  man  to  be  of  a  jury,  nbere  the 
ife  of  a  man  is  in  question.  1  assure  you,  for 
myself,  I  never  accounted  it  so,  and  if  1  coukl 
have.avoifled  it,  1  should  have  been  very  glad 
to  have  been  excused. 

Oatet.  1  have  done  with  Mr.  Foster. 

Att,  Gin.  My  lord,  thus  we  prove  what  Mr. 
Dates  swore  at  the  trial,  which  Mr.  Dstes  him- 
self will  not  deny ;  fur  the  fact,  Mr.  Uatea  hae 
printed  in  his  Narrative,  as  we  have  iieip 
proved  it. 

Gates.  I  intend  to  produce  some  others  of  the 
juiT-men  by  and  by. 

Sol,  Gen.  Now  we  shall  rail  our  witnesses  i» 
prove,  that  what  he  then  swore  was  false. 

Att.  Gen,  We  caU  no  more  to  the  point, 
what  be  did  swear ;  but  go  on  te  disprove  what 
he  did  tlien  swear. 

Oatei.  My  lonl,  I  would  put  this  question  lo» 
the  court.  Whether  this  be  a  proof  auficicttl 
fiir  this  point  P 

L.  C  J.  I  leave  that  to  the  jarj,  it  ie  e 
point  of  fact  that  they  are  to  try. 

Oates.  1  beseech  your  lordship,  that  tfie 
court  would  be  pleased  to  give  me  an  answer. 

L.  C.  J.  If  you  ask  impertinent  qneatieec, 
the  court  is  not  obliged  to  ans\»ertbeai.  Sm 
on,  Mr.  Attorney. 

Att.  Gen,  Call  Martin  Hilaley,  esq.  «i# 
Henry  Tbomtoa,  m^    Swev  Mi.  BOWagr« 


L.  C.  J.  Hare  yoa  any  more  qnestioos  to 

Uatet.  I  wonld  ask  bim  another  question. 
Whether  I  did  swear,  that  I  did  carry  this  re- 
iolntion  from  chamlier  to  chamber  to  be  signed, 
or  that  I  carried  it  from  chamber  to  chamber 
and  saw  them  si)|:n  it  P 

Faster.  Yon  did  swear  that  you  carried  the 
resolution  from  chamber  to  chamber^  and  saw 
tkemsign  it. 

Oaiei*  But  did  yon  remember  it  so  particu- 
larly, as  to  say,  which  you  swore,  whether  I 
did  carry  it  to  be  signed,  er  carried  it,  and  aaw 
them  sign  it  P 

Fofler.  You  said  you  carried  it  to  be  signed, 
and  you  saw  it  sicked. 

X.  C.  /.  He  tells  you  fbr  satisfaetion  i^  that 

C'nt,  that  he  does  remeeiber  you  did  swear  it 
h  ways. 

Oatet.  He  does  say  so  iedeed,  but  whether  it 
Waa  so  or  no  is  a  doubt       * 

L,  C.  /.  That  Hill  be  a  qiieition  by  and  by, 
it  may  be ;  if  be  be  in  the  wrong,  l'  suppose 
jOtt  can  rectify  him. 

Oatei.  We  are  now,  my  lord,  upon  my  oath, 
•efl  therefore  it  coocems  me  to  enquire  whe- 
ther 1  swore  as  is  laid  in  the  iiHlictment. 

X.  C.  J.  You  say  riitht,  it  does  so.- 

Oules.  And  I  the  rather  ask  these  questions, 
ny  lord,  because  it  is  six  years  ago  since  that 
tnal. 

X.  C.  J.  I  hope  you  have  not  forgot  what 
you  swore,  have  you  P 

Oaiei.  My  lord,  I  think  it  is  fair  for  me  to 
eak  the  witnesses  what  they  remember  after  so 
long  a  time. 

X.  C.  J.  It  is  very  ikir,  nobody  says  any 
thing  to  the  contrary. 

Oatet.  Then,  my  lord,  I  hope  I  may  ask  tlis 
gentleman  how  he  comes  to  remember  all  tnis 
after  so  long  a  time  P 

X.C.  J.  He  has  told  you.  already ;  but  tell  it 
bim  avrait),  Mr.  Foster. 

Fatter.  Truly  it  is  so  long  ago,  that  had  I 
not  taken  all  these  notes  at  the  trial,  1  had  not 
been  sl>Je  to  have  given  ko  ;;^»o<I  an  account. 

X.  C  J.  It  is  a  lery  go<Kl  reason. 

Oaten.  It  is  so,  my  lonl,  1  have  subpoenaed 
ethers  of  the  Jury,  and  they  will,  I  suppose, 
give  you  as  guf»d  an  account. 

X.  C.  J.  Have  you  done  with  him  then  P 

Oatet.  I  have  oneqntstion  more  to  ask  Mr. 
Foster,  and  tliut  is,  ll^ether  I  swore  they  met 
all  in  one  room,  at  the  White  Horse  tavern,  or 
id  more  than  oneP 

Fotttr,  You  swore  they  were  in  several 
moms. 

Oatet.  Then  I  would  ask  him  this  onestion, 
my  lord,  Whether  he  were  then  satisfied  that 
Ireland  was  guilty  of  the  high-treason  he  was 
then  inflicted  of  p 

X.  C.  J.  The  meaning  of  the  question  is,  I 
•upp!»Ne,  Whether  you  did  believe  Mr.  Dates 
at  that  timt^  ? 

Fotiei,  Ves,  my  lord,  f  had  no  reason  to 
the  contrary. 

IhCJ,  But  I  woidd  ok  yoe  a  qoeitMin 


VWl 
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[WhM;h  was  done.]-  Come,  Rlr.  Hilsley,  pray 
acqu  liat  my  lord  and  the  jary,  what  time  you 
came  from  St.Oraera,  in  the  year  1678. 

HiUCey.  My  lord,  I  came  from  St.  Omers 
the  24th  of  April,  New  ^le,  when>  1  leU  the 
prisoner,  Mr.  Oates.  . 

M0.  C.  J,  From,  whence  did  you  come,  aay 
you? 

Hilsley.  From  St.  Omers,  the  34th  of  April/ 
New  Stile. 

L.  C:  J.  What  year  ? 

Hilski/,  lothe  year  1678»  that  is,  the  14th 
of  April  here ;  and  the  23d  of  April  New  Stile, 
I  saw  the  prisoner  at  St.  Omvre,  and  went  to 
school  with  him,  and  on  the  24th  I  came  from 
St.  Omers,  and  went  to  Calais,  and  froai  thence 
into  Efitf land ;  but  he  was  ncFer  in  my  com- 
pany all  the  while  I  was  coming  for  England, 
though  lie  swore  he  came  over  with  me. 

jL  CJ.  The  23d  of  April  yoii  aay  you  saw 
him? 

HiUley,  Yes,  I  was  with  him,  thi^  was  the 
day  before  I  came  from  St.  Omers. 

L.  C,  J,  You  left  him  there  the  day  before 
you  came  away,  you  say  ? 

Hilsley,  I  did  not  see  him  that  moniing 
that  I  eame  away,  but  here  are  others  th^t  did. 

Att.  Gen.  Was  he  a  hcholar  there  ? 

Hilsley.  Yes,  my  lord,  he  was. 

Alh  (Jen,  Dii\  you  know  him  very  welir 

HilsUy.  Yes,  my  lord,  I  did. 

Alt,  Gen.  Did  lie  coine  over  into*  England 
with  you? 

Hilsley.  My  lord,  I  came  from  St.  Omers  to 
Calais,  and  never  saw  him ;  fVom  Calais  to 
Dover  ;  I  never  saw  him  from  Dover  to  Lon- 
don', I  never  saw  him  all  the  way ;  and  i  am 
confident  he  was  not  in  the  same  shif»>  I  came 
over  in,  for  I  should  have  seen  him  if  he  had. 

Att.  Gen.  Was  he  for  some  time  before  that 
constantly  at  St.  Omers.? 

Hilslty.  We  went  perpetually  to  school  t*> 
gether. 

L.  C.  J.  What  time  dn)  you  take  ibipping 
after  you  went  from  St.  Omers  ? 

HiUley.  The  very  next  day;  the  day  I 
went  from  St.  Omers  was  on  the  Sunday  morn- 
ing: On  Monday  1  took  shipping  from  Calais 
to  Dover,  and  i  arrived  in  England  at  ten  of 
the  clock  the  same  night. 

Oatts.  When  does  he  say  he  arrived  in  Eng- 
land? ^  * 

L.  C.  J.  He  says,  he  went  from  St. 
Otners  on  the  Snnday,  he  came  that  night  to 
Calais,  and  the  next  day  went  on  board  from 
Calais,  and  came  that  night  to  Dover,  that  was 
Monday  night. 

Hilsley.  Yes,  I  came  that  night  to  Dover, 
and  i  lay  there  that  Monday  nigbt,  the  Bcxt 
day  was  the  26th  of  April  New  Stiie. 

Att:  Gen.  Where  came  you  then  front 
thence? 

Hdsley.  I  came  as  far  as  Backton -street, 
and  there  I  lay  four  or  five  days,  and  then  f 
came  to  Sittins^buum,  and  by  kwg  aea  from 
thence  to  Lonmin. 

Attt  Ota*  Wketv  dM  yott  owol  Mr 
•aby? 


[lost 

H'dsley.  1  mat  him- hard  by  Ihert^  at  a  rak* 

tion'a  of  mine. 

Att.  Gen.  Do  ymi  remember  what  day  y«il 
met  him  ? 

HiUley,  I  think  it  was  a  day  or  two  befofe  I 
came  away  from  thence  to  London. 

Just.  Withins..  Had  yuu  any  discourse  with 
3Ir.  Oates,  about  your  coming  into  England  f , 

Hilslty,  Nothing  at  all,  s&r  Fraocisy  that  i 
remember. 

L.C.J.  W  hat  time  did  you  come  to  London  f 

Hilsley,  I  came  within  a  few  days  to  Loo- 
don.  1  ataid  four  or  five  days  there  by  tb* 
way ;  and  I  saw  Mr.  Burnaby  within  tiNir 
days,  1  think,  after  1  came  into  England.  If 
Was  about  Monday  sevennight  aittr  1  caiii«. 
from  St.  Omers,  tliat  1  came  to  London. 

Att.  Gen.  That  was  May  New  StUe. 

Hilslei/,  That  is  their  Stile.     It  was  so. 

Sol.  Gen.  In  our  Stile  it  was  the  2ist  of 
April. 

M  r.  Hanseyt,  Pray  did  you  give  an  account  Uk 
any  body,  after  you  came  to  London,  that  yoa 
left  Oates  at  St.  Omers  when  you  came  away  f 

Hilsley,  What  say  you,  Mr.  Hanseys?  1 
did  not  well  understand  your  question. 

L.  C.  J.  Then  mind  me.  Sir :  It  m  as  asked 
of  yuu,  whether  you  had  anv  dijicourse  with 
any  body  a}\er  you  came  hither,  that  yoo  had 
left  Mr.  Oates  behind  you  at  St.  Omers  P 

Hilsley.  1  did  tell  some  persons  I  left  an 
English  parson  ^ere,  at  the  same  time  I  caflM 
away. 

L,  C.  J.  Did  you  not  name  him,  who  it  waaf 

Hilsley.  Yes,  I  najned  him  by  the  name  \m 
went  by  there,  and  that  was  Sampsou  Lucy. 

Att.  Gen.  To  whom  did  yoo  tell  it? 

Hilsley.  To  one  Mr.  Osbnurn. 

Sol.  Gen.  Did  he  (;o  by  that  name^of  8amp» 
son  Lucy  in  the  college  P 

Hilsley.  Yes,  he  did  sometimes,  he  had 
three  or  four  uames,  he  was  called  sometimea 
Titus  Aiiihmsius. 

Oates.  Now,  my  lord,  I  desire  I  may  ask 
that  gentleman  a  question  or  two. 

L.  C.  J.  Ay,  if  they  have  done  with  him* 

Att.  Gen,  We  have,  my  lord. 

L.  C.  J.  Then  ask  him  wliat  you  wilh 

Oates,  I  desire,  my  lord,  that  you  will  bi 
pleased  to  ask  that  gentleman  what  religion 
be  ia  of;  for  it  is  a  ^r  questioB,  and  an 
equitable  one,  and  that  which  very  nearly  con* 
cemsme  ;  and  1  deairetokuow  where  he  lives. 

L,  C.  J.  What  religion  are  you  of.  Sir  ? 

HiUley.  1  am  a  R(»mao  CatnoUc. 

L.  C.  J.  Where  do  you  live  ? 

HiUley.  I  live  in  Loudon,  I  am  of  the  lunar^ 
Temple. 

L.  C.  J.  He  says  that  he  is  a  Roman  Ca« 
thohc,  and  lives  in  London. 

Gates.  Pray  be  pieased,  my  lord,  to  ask  bidl 
when  ha  went  to  St,  Omers  first,  and  how 
long  he  stayed  there  ? 

HiUiey.  My  lord,  I  was  there  about  si< 
years,  I  presume  it  waa  about  the  year  16739 
when  I  went  there  ficst. 

Oa^ef.  Pray  ask  him  what  he  did 
#hat  was  hit  baainesa  f 
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Ati.  Oen.  That  ii  not  a  pertincut  quertkMi 
at  all,  with  BubminioD,  my  lord. 

Oatei,  I  beteecb  joa,  Bfr.  Attorney,  give 
ne  leare  to  uk  my  own  questiouf. 

L.  C.  J.  Ay,  bat  you  miiat  uk  fair  and  per- 
tinent questions. 

Oatet,  My  lord,  I  would  know  what  was  his 
anploynient  thereat  St.  Omers  P 

6iw€y.  I  know  not  myself  of  any  particnlar 
employment  I  had,  any  more  than  any  of  the 
last  that  were  there. 

X.  C.  X  But,  Mr.  Oates,  you  must  not  ask 
any  such  questions ;  what  know  I,  but  by  ask- 
ing him  the  question,  you  may  make  him  oh- 
Dojdous  lo  some  penalty,  but  you  must  not  ask 
any  questions  to  ensnare  him. 

OMiet.  My  lord,  it  tends  rery  much  to  my 
defence  to  hare  that  j|uestion  truly  answered. 

Xb  C  J.  But  if  it  tends  to  your  defence 
never  so  much,  you  must  not  subiect  him  to  a 
penalty  byyoor  questions. 

OtUti.  The  nature  of  my  defence  requires 
an  answer  to  that  question. 

JL  C.  J.  But  shall  you  make  a  roan  liable 
la  punif  hroent,  by  ensnaring  questions  ?  If  a 
nan  should  ask  you  what  religion  you  are 

off 

Oo/ei.  My  lord,  I  will  tell  you  by  and  by 
my  reason,  and  I  hope  a  good  one,  why  1 
ask  it. 

L,  C.J.  I  doinot  beliere  you  can  have  any 
teason ;  but  to  be  sure  we  must  not  suffer  any 
each  entangling  ouestions  to  be  asked. 

Oatet,  Iray  asK  him,  my  lord,  when  I  came 
to  St  Omers. 

X.  C.  /.  When  didOatescome  to  St.  Omers? 

HiUley.  As  well  as  I  remember,  be  came  to 
St.  Omers  either  the  latter  end  of  Mo?ember, 
or  the  beginning  of  December,  in  the  year 
1677, 1  thuik  it  was  that  year. 

Oata.  I  desire  you  would  ask  him,  Whe- 
ther the  V  were  not  priests  and  Jesuits  that  go- 
verned toat  house? 

L.  C.  J.  What  a  question  is  that !  I  tell  you 
it  is  not  tit  to  be  asked. 

Oates.  1  demand  an  answer  to  it,  upon  the 
oath  he  has  taken. 

L.  C.  J.  And  I  tell  you,  upon  the  oath  you 
bare  taken,  you  are  not  bound  to  answer  any 
auch  questioo. 

Oatet.  Good,  my  )ord,  let  my  questions  be 
answered. 

.  X.  C.  J.  No,  Sir,  they  shall  not:  how  now, 
do  not  think  to  put  irregularities  upon  us ;  if 
you  will  behave  yourself  as  you  ought  to  do, 
and  keep  to  that  which  is  proper,  well  and 
good. 

Oatet.  If  your  lordship  pleases,  I  think  this 
very  proper  tor  me. 

X.  C.  J.  What,  to  ask  such  improper  quea* 
lions  as  these  are  ? 

Oatet.  Truly,  my  lord,  I  think  they  are  fit 
questions  to  be  asked. 

X.  C.  J.  But  we  are  all  of  another  opinion. 
Oatet.  My  lord,  I  desire  to  know,  whether 
tiiey  are  not  set  en  by  their  wgmuB  to  da 
Huaf 


X.  C.  J.  That  is  not  a  feir  question  neitlier. 

Oalei.  Give  me  leave  to  mtake  my  defeuoe^ 
my  lord,  I  beseech  jron. 

L*C.  J.  Ay,  in  God's  name ;  but  I  pray 
you  then  make  it  in  a  regular  and  becoming* 
way  ;  for  I  know  of  no  privilege  yon  have 
more  than  other  people,  to  pse  witnesses  aa 
you  do. 

Oatet.  My  lord,  I  look  upon  myself  aa 
hardly  used  m  the  case. 

L.C.J.  I  care  not  what  you  look  npon 
yourself  to  be  ;  if  you  will  ask  questions,  ask 
none  but  fair  questions,  and  while  you  keep 
within  bounds,  yon  shall  be  heard  as  well  as 
any  of  the  king's  subjects ;  but  if  yea  vrill 
break  out  into  questions  that  are  impertiDenty 
extravagaat,  or  ensnaring,  we  must  comet 
you,  and  keep  jrou  within  proper  limits. 

Oatet.  Then,'  my  lord,  1  ask.  Whether  he 
vras  not  a  witness  at  the  Trial  ef  the  Five  JeenitSp 
and  at  Langhom's  Trial  ? 

X.  C.  X  Ay,  thai  is  a  proper  questkm,  what 
say  you  to.it.  Sir  ? 

Hiltlejf.  I  was  so,  Sir. 

Oatet..  Pk«y,  my  lord,  ask  him  what  oredil 
he  received  at  those  trials  ? 

L.C.J.  What  a  question  is  tluU,  to  aak  any 
man! 

Oatet.  My  lord,  I  think  it  is  a  fair  questioii. 

X.  C.  X  No,  indeed,  it  is  not  a  feir  one 
ataU. 

Oatet.  My  lord,  I  desire  to  know  what  in- 
duces him  to  come  here  as  a  witness  noWy 
since  it  appears  that  now  he  comes  to  give  aa 
evidence  that  he  gave  six  years  age,,  sind  vras 
not  believed  ? 

HiMey.  My  lord,  I  am  subpcenaed. 

X.  C.  J.  He  has  given  you  an  answer  te 
the  question,  though  I  think  it  was  an  idle 
question,  and  not  at  all  to  the  purpose. 

Oatet.  It  may  be,  be  may  have  some  parti- 
ticular  reason  to  induce  him  to  it  now. 

X.  C.  X  Well,  he  telU  you  he  came  because 
he  was  subpoenaed,  and  that  is  sufficient :  be 
is  not  compellable  to  be  a  witness,  unless  be 
be  subpcenaed ;  but  if  a  man  will  come  without 
a  subpoena,  and  give  evidence  in  a  cause,  that 
b  no  objection  to  liis  testimony. 

Oatet.  My  lord,  I  desire  to  know  ef  him, 
whether  he  is  to  have  any  reward  fer  swearing 
in  this  cause  ? 

X.  C.  X  What  say  you,  Sir,  are  yon  le 
have  any  reward  for  your  evidence  ? 

Hiltley.  None  at  all  as  I  know  of,  my  lord, 
I  assure  you. 

Just.  Withint.  He  is  not  paid  for  his  evi- 
dence, Mr.  Oates. 

Oatet.  If  he  be  or  be  not,  I  cannot  tell,  nor 
do  I  know  who  ever  was  paid  for  it. 

X.  C.  X  Have  you  any  more  questions  le 
ask  him  ? 

Oatet.  Pray,  my  lord,  I  desire  to  know, 
what  was  the  occasion  ijf  his  coming  away 
from  St.  Omers  ?  . 
Hiltley.  I  had  finished  my  studies. 
Oatet.  Pray,  my  lord,  be  pleased  to  adLbimt 
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here  in  England,  in  the  montb  of  April  1678, 
and  from  whom  be  did  hear  of  it  ?• 

HiliUy,  I  did  hear  of  it  among  the  rest  of 
the  students  of  the  college. 

L,  C,  J,  What  did  you  bear  of? 

HiUley,  I  did  hear  of  a  consult  of  the 
fathers  in  April  1678. 

Att,  Gen,  Yes,  there  was,  but  not  such  an 
one  as  Mr.  Oates  speaks  of,  nor  was  he  at  it. 

Just.  Holloway,  For  what  was  that  consult, 
I  pray  vott  ? 

Hutiey.  It  was  nothing  but  a  triebnial  con- 
gregation about  the  affairs  of  the  society. 

X.  C.  J.  What  were  they  to  do  there  ? 

HiUlty,  My  lord,  I  was  informed  among 
them  there^  that  it  was  only  what  they  used  to 
have  once  in  three  years  for  ordinary  aflfairs. 

Oaiei.  My  lord,  he  pretends  to  tell  when 
I  came  thither ;  I  desire  to  know  of  him  firom 
what  time  it  was  he  saw  me  there,  and  how 
otten? 

UiUley,  Generally  erery  day,  as  near  as  I 
can  remember,  I  think,  Mrr Oates ;  you  and  I, 
Mr.  Oates,  went  to  school  in  the  same  place. 

Oatet.  Pray,  how  many  days  was  I  absent 
from  thence  in  that  time  you  were  there  ? 

UiUley,  You  were  thane  generally  as  often 
as  I  ;  i  do  not  know  whether  ever  yon  missed 
adayorno*. 

Oatet,  Fray,  my  lofd,  will  vou  ask  the  gen- 
tleman one  question  more.  Whether  he  can 
particularly  tell  that  he  did  see  me  every  day 
at  St.  Omers  ?  For  it  it  not  enough  for  him  to 
swear  that  he  saw  me  there ;  but  he  ought  to 
give  an  account  how  he  comes  to  know  it  by 
some  particular  circumstances. 

L.  C.  J.  He  has  given  you  several  circum- 
stances of  his  knowledge ;  for  he  says  he  was 
there  all  the  while  from  your  coming,  till  the 
USd  of  April  New  Stile,  that  he  came  tor  Eng- 
land ;  ite  says  he  was  a  scholar  in  the  same 
form  and  class  with  you,  ami  because  he  does 
not  remember  himself  to  have  been  absent,  he 
does  not  remember  you  to  be  absent  neither. 

Att.  Gen.  And  ne  swears  particularly  to 
the  very  time  he  came  over,  which  was  April 
the  14th  Old  Stile. 

Oates.  Well,  1  have  no  more  questions  to 
ask  this  gentleman. 

L.  C.  J.  Then  call  another. 

Sol,  Gen.  Cryer,  call  Mr.  John  Dorrel. 
[Who  was  sworn.] 

L.  C.  J.  Look  ye,  ■  Mr.  Attorney,  you  did 
open  things  at  the  first  for  method's  sake  by 
periods  of  time  ;  the  first  was  Hilsley's  coming 
over,  the  next  was  the  meeting  with  Bumaby  ; 
now  pray  observe  that  uiethcMl,  and  call  that 
Bumaby  next. 

Att.  Gen.  My  lord,  we  shall  call  him  by  and 
by  ;  but  we  have  not  done  with  this  business 
about  Hil^ley,  we  have  some  witnesses  that 
will  give  an  evidence  to  strengthen  and  back  his 
testimony.  Come,  Mr.  E^rrel,  what  have 
yoo  to  say  to  this  matter  ? 

DorreL  My  lord,  in  April  1678,  I  came 
from  Bnisids  to  England,  where  presently 
aftsr  I  wiiM^  I  was  Willi  OM  M[r.  Omum  and 
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my  mother ;  and  there  was  a  disooorse  between 
my  mother  and  him  about  religion. 

L.  C.  J»  Where  was  that  ? 

Dorrel.  It  was  here  in  England. 

Att,  Gen.  Now  tell  the  time  when  that 
was. 

Dorrel.  As  near  as  I  can  guess,  it  was  tha 
15th  or  16th  of  AprU  Old  Stile^  in  the  year 
1678. 

Att.  Gen.  Well,  Sir,  go  on  with  your  story.. 

Dorrel.  My  mother  was  laughing  at  his  re- 
ligion, and  telling  him  some  ridiculous  stories, 
and  he  replied.  There  are  a  great  many  that 
are  so  ignorant,  that  are  bred  up  in  the  religion 
of  the  Chur6h  of  England,  that  they  are  forced 
to  be  sent  to  the  colleges  abroad  to  be  taught* 
even  some  of  the  clergy  of  that  church,  and 
particularized  in  one  Sampson  Lncy,  alias 
bates,  that  was  a  scholar  at  that  time  at  St. 
Omers,  as  he  was  assured  by  a  g^tleman  that, 
was  newly  come  from  thence.  My  mother  ia 
now  sick,  or  else  she  would  have  been  here, 
and  would  have  testified  the  same  I  now  do. 

Sol.  Gen,  This  gentleman  is  a  Protestant^ 
Mr.  Oates. 

Oatei.  What  is  your  name.  Sir,  I  pra^  f 

Dorrel.  My  name  is  John  Dorrel,  Sir. 

Oate$.  Wefe  you  never  at  St.  Omen  a  ttn* 
dent  there  ? 

Dorrel.  I  was  there,  but  before  your  timef 
Doctor  ;  I  had  not  the  happiness  to  be  thers 
while  you  were  there. 

Oates.  I  pray.  Sir,  what  rdigionare  yon  ofP 

DOfttl.  i  am  a  Papist  now. 

Oates.  1  desire,  my  lord,  the  Conrt  would  be 
plewd  to  take  notice  of  it ;  he  owns  he  was 
rec<mciled  to  the  Church  of  Rome. 

Dorrel.  Mr.  Oates,  to  satisfy  yon,  I  ^went 
over  when  I  was  a  child  of  13  or  13  years  old^ 
and  so  was  bred  in  that  persuasion* 

L.  C.  J.  Well,  well,  we  all  oliserve  what 
he  says. 

Sol.  Gen.  Pray  swear  Mr.  Osbotun.  [Whidi 
was  done.] 

Att.  Gen.  My  lord,  we  call  this  person  only 
to  this  matter.  Pray,  Sir,  will  you  give  the 
couic  and  the  jury  an  account  what  msconrse 
y oil  had  with  Mr.  Hilsley  about  Oates,  and 
pray.  Sir,  tell  the  time  when  it  was  ? 

Otboum,  My  lord,  1  went  out  of  town  the 
SOth  of  April,  the  year  before  the  pretended 
Plot  was  discovered  by  Mr.  Oates,  and  I  met 
with  Mr.  Hilsley  two  or  three  days  before,  and* 
enquiring  of  him  about  the  afiairs  of  St.  Omers, 
he  told  me  of  a  minister  of  the  Church  of  Eng- 
land that  was  come  thither  to  be  a  stnd^ 
there,  who  went  under  the  naroe  of  Sampson 
Lucy,  but  bis  right  name  was  Oates ;  I  asked 
him  what  he  pretended  to ;  did  he  intend  to  b#- 
of  that  order  r  He  told  me,  he  did  belkve  that 
he  would  not  be  admitted  for  his  irregular  and 
childish  behaviour,  and  that  he  had  left  him 
in  the  college ;  and  this  I  afterwards  in  dis- 
course told  to  madam  Dorrel,  who  is  a  Protes- 
tant ;  and  to  my  mother,  who  is  since  dead« 

Ait.Gen^  Will  Mr.  Oales  ask  this  gentle- 
msn  any  qaestioBS  f 
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Cmiet.  lonlyaskbim  wlimtrelii^beisoff 

L.  C.  J.  Wliat  reli^oo  are  you  uf,  (Sir  ? 

QMbourn.  1  am  a  KonuiD  Catbolic,  niy  lord. 

Soi.  Gtn,  Now,  my  lord,  we  oome  to  call 
Mr.  Bumaby.  Pray  twear  him.  [Which 
wasdooe.] 

Alt,  Gen.  Mr.  Bumaby,  pray  will  yoo  ac- 
^aint  my  loril  aud  the  jury,  of  the  time  nbeti 
you  came  from  St.  Omers  to   Eugland,  and 
wheo  }ou  met  with  Mr.  Uilsley  f 

Burnahy.  I  met  with  Hilaltry  oo  the  18tb  of 
April  Old  Stile,  in  the  year  78 ;  then  I  purwied 
my  journey  the  fallowiu^  day  to  St.  Omers. 

a  C.  J.  Where  did  yt»u  meet  him  ? 

Buruaby,  Between  Sittenboum  and  Caoter- 
hary,  and  afterwards  1  pursued  my  journey 
.finolu  Canterbury  to  Do? er,  tram  thence  to  Ca- 
lais, and  from  thence  to  St.  Omers,  I  arrived 
at  St.  Omers  the  21st  of  April  Old  Stile, 
which  was  the  1st  of  .May  New  Stile;  upon 
the  9d  of  May  Mn  Oates  was  in  my  comi>any ; 
1  was  walking  in  the  garden,  and  he  came  into 
my  company. 

JLC.J.  When  was  it? 

Bumaby,  The  f^d  of  May  New  Stile,  and  the 
9d  of  May  again  1  went  into  the  gartlen,  and 
there  he  \ias  with  me  again ;  and  the  5th  of 
Jiay  1  saw  him  again. 

X.  C.J.  Where? 

Murnaby,  In  therhetoridt  form. 

L,  C.  Jl  But  wh^re?  In  what  place? 

Bummby.  At  St.  Omers. 

L.  C.  /,  You  speak  of  your  own  knowledge, 
you  are  sure  you  saw  him  there  at  thoa#  times  ? 

Burnaby.  Ves  in  the  Rhetortck  school,  and 
MM  the  garden. 

Att.  Gen.  What  more  do  you  know  of  kim  ? 

Bumaby.  1  saw  him  again  the  8th  of  May 
New  Stile,  thai  is  the  128th  of  April  Old  Stile  ; 
1  mean  by  New  Stile,  that  stile  which  was  used 
JB  the  place  where  I  was  then. 

Ati.  Gen.  How  long  was  he  there  before  he 
went  away  .•* 

Bumaby.  I  know  he  was  there  from  the 
id  of  May,  the  day  aAcr  I  came  thither,  to  the 
JOth  of  June,  add  then  I  went  away,  or  there- 
abouts. 

X.  C.  J.  Did  you  see  him  daily  all  that  time. 

Burnaby.  \  es,  from  day  to  day  he  was  not 
•ot  of  the  liuuse. 

JL  C.  J.  Were  you  a  scholar  there  with 
lum? — Burnaby.  Yes,  1  v«a8. 

L.  C.  J.  What  ^ear  was  that? 

Burnaby.  In  the  year  78. 

Att.  Gen.  Mr.  <>atea  may  ask  him  what 
^oestious  he  will. 

Oatet,  My  lunl,  he  says  he  went  away  ;  I 
desire  to  know  whither  he  did  go. 

Burnaby.  I  went  away  the  20th  of  June 
from  St.  OmerH,  it  is  no  matter  whuher  I  went. 

Oatrt.  1  Jenire  he  may  ,gi%e  an  account 
what  re.i;rioii  he  is  of. 

Burnaby.  I  am  a  Roman  Catholic. 

Oates.  My  lord,  1  detfire  to  know  whether 
be  Im*  not  ot  that  order. 

L.  C.  J.  That  1  will  not  ask  him,  I'll  as- 
•ure  you. 


Oo^.  Truly,  my  kird,  I  think  it  is  a  very 
bartl  matter  for  me  to  have  Jesuits  aAlmitted 
as  witnesses  in  such  a  cause  against  me. 

In  C.  J.  1  lia\e  tokl  you  ahready,  joa  are 
not  to  ask  any  questioiis  of  any  witneMes  that 
may  subject  them  to  any  penahy,  or  make 
them  accuse  themseWes  of  any  crime. 

Outci,  My  lord,  1  humbly  desire  he  would 
gif  e  an  account,  whether  he  were  »ot  admit- 
ted  into  the  aociety. 

L.  C.  J.  1  tefl  yoo,  he  is  notio  bsMked 
that  question. 

Oata.  He  baa  owned  it  before. 

L.  C.  J.  Do  you  take  your  advaati^e  of  it, 
if  you  canprofe  it 

Ottle$.  Then,  my  bnrd,  I  desire  to  mk  him, 
whether  or  no  he  Jm  appear  as  a  witnon  at  the 
Ti  iai  of  the  6re  Jesuits. 

Burufiby,  No,  my  lord,  I  did  not. 

Oatet.  Fray,  m  v  lord,  ask  him  whether  be 
was  not  summoned  to  appeal^  theo. 

Bumaby.  No,  I  was  not. 

Outes.  Pray,  my  k>rd,  ask  him,  what  reward 
he  is  to  have  tor  coming  and  giving  this  evi- 
dence. 

L,  C.  /.  Are  you  to  have  any  rewaid  for  be* 
ing  a  witness  in  this  cause? 

Bumaby,  None,  my  lord,  that  I  know  of. 

L.  C.  J.  That  was  a  proper  queatioo  to  bo 
asked,  and  you  have  a  iair  answer  to  it. 

OaUi,  Pray,  Mr.  Bumaby,  by  what  nanM 
did  you  go  at  St.  Omers  ? 

Burnaby.  By  the  name  of  Blimt. 

Att.  Gen.  And  what  name  did  1m  go  by 
there? 

Bumaby.  Who,  Sir  ?  « 

Att.  Gen.  Mr.  Oates? 

Burnahy,  By  the  name  of  Sampoon  lAfcj. 

Gates.  My  lord,  1  desire  you  to  ask  bus, 
whether  he  did  know  of  any  Consult  that  was 
to  be  held  here  in  London,  in  April  1678,  and 
by  whom  he  knew  it  ? 

L.  C.  J.  What  say  you.  Sir,  did  you  know 
of  any  consult  ? 

Burnaby.  No,  I  neither  heard  of.it,  nor 
knew  anv  tiling  of  it.  | 

Ati.  Gen.  Now,  my  lord,  we  shall  go  on  to 
another  |»eriod  of  time,  ant)  that  is  concernior 
Pool.     S\% ear  Mr.  Pool.      [Which  was ilone.j 

&>/.  Gen.  Pray   will  you  acquaint  my  lord 
and  the  jury,  whether  ^ou  knew  Mr.  Burnaby    j 
at  St.  Oiuel's? 

jPck;/.  Yes,  I  did.  Sir. 

Sid  Gen.  Do  vou  know  the  time  when bi 
came  to  St.  Omers  ? 

PoiU.  No,  j  do  uo  not  remember  it. 

Att.  Gen.  When  did  you  oome  of er  froa 
St.  Omers? 

Fool.  The  25th  of  April. 

Att.  Gen.  What  Stile? -Poo/.  OM  Stik. 

Att.  Gen.  In  \% hat  year? 

Foot.  Ill  the  \  ear  1678. 

Att.  Gen.  Did  you  know  Mr.  Oates  at  ft 
Omers  .'* 

PiW.  Yes,  I  did  know  that  gentleman  tberet     . 

Ait.  Gen.  Was  he  at  St.  Omera  thattiBI  1 1 
you  was  there?— Poo/.  \ei|hawaa« 
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Sol.  Gtn.  Did  you  leare  bim  there  when  you 
came  away  ? 

Pool,  Yes,  I  did  leare  him  there  when  I . 
came  away. 

SoL  Gen,  Pray  tell  the  court  some  particu- 
lar thing  why  you  remember  it,  and  upon  what 
account  you  came  away. 

Pool,  Upon  the  occasion  of  my  brother's 
death  I  came  over,  and  1  can  tell  several  par- 
ticulars of  ihy  journey ;  I  came  away  upon  the 
Thursday,  and  I  caoie  to  Liondon  upon  the 
Sunday  following. 

Ait,  Gen.  You  are  sure  you  left  Mr.  Gates 
there  then  ? 

Pool.  Yes,  I  am  sure  I  did  leave  Mr.  Oates 
there  when  I  came  away,  and  I  came  away 
tliencethe5thofMay  New  Stile,  the  S5th  of 
April  Old  Stile. 

SoL  Gen,  Pray  how  long  did  you  know  Mr. 
Oates  there? 

Pool.  I  knew  him  there  from  Christmas  he- 
fore  that. 

L,  C,  J,  You  were  of  the  college,  were  you 
not? — Pool.  Yes,  I  was  a  stndent  there. 

L,  C,  J.  You  are  sure  he  was  there  all  the 
while. 

Pool,  I  do  not  remember  he  was  a  day  ab- 
sent, and  if  he  had  gone  awa^,  particular  no- 
tice would  have  been  taken  of  it. 

X.  C,  J,  Did  you  see  him  there  two  or  three 
days  before  you  came  away  ? 

Pool,  I  saw  him  that  morning  I  came  away. 

L.  C,  J,  And  what  time  before  ? 

Pool.  I  saw  him  two  or  three  days  before 
that. 

L,  C,  J.  Can  you  name  any  particular 
clays? 

Pool.  1  saw  him  the  1st  of  May,  and  the  Sd 
of  May,  and  the  5th  of  May,  which  was  the 
S5th  of  April  Old  Stile,  and  then  1  came  away. 

L.  C.  J,  Are  you  sure  you  left  him  there 
then? 

Pool,   I  am   sure  I  left  him  there,  I  can 
•wear  it  without  any  difficulty  at  all. 
I    L,  C.  J.  What  do  you  ask  him,  Mr.  Oates? 

Oates.  1  desire  to  know  what  reliirion  he  is 
of.  * 

L,C,J.  What  religion  are  you  of? 

Pool,  I  am  a  Roman  Catholic. 

Oates,  I  desire  your  lonlship  would  ask  him, 
whether  he  was  a  witness  at  the  Trial  of  the 
five  Jesuits,  or  at  Langhom's  Trial. 

Pool,  No,  1  was  never  an  evidence  before  in 
my  life. 

Oates.  Pray,  my  lord,  ask  him,  whether  he 
was  not  admitted  into  the  Sodality  of  the  Vir- 
gin Mary. 

jL  C.  /.  No,  indeed,  I  shall  ask  him  no  such 
question. 

Oates.  Pray,  my  lord,  let  him  answer  it 

L.  C.  J.  Prove  what  you  can  when  it  come 
to  your  turn,  but  ask  him  no  entangling  ques- 
tions. 

Outes,  He  has  made  himself  liable  to  a  pe- 
nalty bv  beiuff  in  that  seminary. 

L,  C,J,  I  nope  a  man  may  be  at  St.  Ouign 
and  yet  not  be  punished  for  it,  Mr.  Galea. 

Y9U  X. 


Oates.  It  u  my  defence  to  disable  the  wit- 
nesses against  me. 

L.  C.  J,  But  they  must  not  be  asked  what 
may  make  them  accuse  themselves. 

Vales.  My  lord,  it  is  hard  that  tlie  witnesses 
shall  not  he  made  to  answer  my  questions. 

L,  C,  J.  Pray,  Sir,  be  quiet ;  we  have  told 
you  often  enough  already,  you  must  not  tliink 
to  ffovern  us,  it  must  not  be  allowed. 

Uates,  My  lord,  I  desire  he  may  be  iisked 
then,  what  reward  he  has  to  come  and  swear 
in  this  cause. 

Pool,  Mv  lord,  1  do  not  know  that  1  am  ao 
much  as  to  have  my  charges  borne. 

L,  C,  J.  Are  you  to  have  any  reward? 

Pool,  No,  my  lord,  that  I  know  of. 

Oates.  Pray,  my  lord,  I  desire  he  may  ba 
asked,  what  was  the  occasion  of  Mr.  Hilstey'a 
coming  away  from  St.  Oroers. 

Pool.  Indaed  I  did  not  examine  into  the  oc- 
casion at  all,  for  I  was  never  a  man  ^that  Ihed- 
dled  or  made  on  any  side,  but  lived  quietly  in  the 
college,  and  minded  my  studies. 

Oates,  My  lord,  I  desire  your  lordship  to 
ask  him,  whether  he  did  know  of  any  consult 
of  the  Jesuito  in  April  167a,  and  fronv  whom 
he  knew  it. 

Pool.  1  know  not  of  any  particular  consuU. 
I  heard  something  in  general  of  a  IViennial 
Congregation,  but  I  cannot  speak  any  thing*  of 
my  own  knowledge. 

Oates.  My  lord,  I  desire  to  know  of  him,  if 
he  can  tdl  when  I  came  to  St.  Omcrs? 

L.  C.  J,  Do  you  know  when  Oates  came  to 
St  Omers. 

Pool.  Aboiit  Christmas,  as  near  as  I  can  re* 
member^  it  was  the  latter  end  of  November. 

Oates.  How  much  before  or  after  Christmat 
was  it? 

Pool,  I  cannot  tell  exactly. 

Oates,  What  year  was  it  in  ? — Pool,  In  167T. 

Oates.  I  desire  to  know  o&him,my  lord, 
whether  he  saw  me  every  day  at  St.  Omers  at 
dinner. 

Pool,  I  cannot  say  that  ever  I  knew  he  was 
absent  any  one  day,  never  three  days  I  think  I 
may  affirm,  but  only  when  he  was  in  the  In- 
firmary. 

Att.  Gen.  That's  the  place  where  they  ga 
when  they  are  sick. 

Oates.  Pray,  my  lord,  ask  him  by  what 
name  he  went,  when  he  was  there  in  the  col- 
lege.— Pool.  By  the  name  of  Killingbeck. 

Sol.  Gen.  By  what  name  did  he  go,  I  praj 
you  ? — Pool.  By  the  name  of  Sampson  Lucy. 

Sol.  Gen,  Swear  Mr.  Henry  Thornton.— 
[Which  wa^  done.] 

Att.  Gen,  Mr.  Thontton,  pray  where  were 
you  in  the  year  1678  ? 

Thornton,  At  St.  Omers,  my  lord. 

Att.  Gen.  Do  you  remember  Mr.  Gates 
there,  do  you  know  him  ?" 

Thornton,  Yea,  I  know  him  very  well. 

Att,  Gen.  When  did  he  come  thither  ? 

liiomton.  He  came  there  about  Christmas 
1677. 

Att,  (hn,  Hov  Umg  AdJM  contkue  there  P 
4B 
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Tkornton.  He  ttuid  there  laU  St  John  Bap- 
tising Eve,  in  June  167». 

Ait.Gen.  MidMinuuer  you  mean? 

Tkornton.  Yes,  the  Ewe  of  St.  John  Baptist. 

Jit.  Gen.  What  Stile  ? 

TAorn/ofi.  Mew  Stile. 

Soi.  Gen,  Did  yuu  see  him  thore  all  the 
whUe.? 

Thornton*  Yes,  I  did  see  him  erery  day,  I 
believe,  in  the  retertory  at  dinuer-time,  aiul  at 
•^t  in  the  dormitory,  where  all  tlie  ooUe- 
giaos  have  their  beils:  1  lay  over  against  him 
Cfery  nitfht,  1  saw  him  particularly  upou  the 
day  of  I  lilsley's  departure,  which  was  tne  S4lh 
of  April  New  Stile,  and  I  saw  him  the  Ist  of 
May  New  Siile,  upon  the  cominif  of  Mr.  Bur- 
naby  to  the  cullef(e ;  and  nnrticularly  again  I 
remembcT  him  there  the  3a  of  May»  when  my 
school- ft>]Iows  exhibited,  an  action,  or  play. 

Att.  Gen,  Ww  Mr.  Oates  there  tlwu  ? 

Thornton,  Yes,  1  saw  him  present  at  it,  and 
I  know  it  bv  this  particular  circumstance,  there 
was  a  scufdc  between  bim  and  another  about  a 
place  to  see  the  play. 

Mr.  Jones,  Did  you  see  him  tJie  2d«l  of  April 
Old  Stile,  that  is  tlie  ad  of  Slav  New  Slile, 
which  was  the  day  aiWr  your  p^ny,  that  you 
mnember? 

^  T&omton,  I  do  not  remember  tliat  I  did  sec 
bim  that  day,  by  any  particular  circumstance, 
though  I  belierc  1  did. 

Mr.  Jona.  Do  you  remember  when  Mr*  Pool 
came  away  from  St.  Omets  ? 

Hkornton,   Yes,  I  do. 

Mr.  JoncM,  When  was  that  ? 

T'hornton,  The  6iii  uf  May  New  StUc. 

Mr.  Joncf.  Was  Oates  at  St.Omcraatthat 
lime? 

IViorntoTt.  Yrs,  he  was  thrrc  then,  1  am  sure. 

Att,  Gen.  Was  not  he  Header  there  in  the 
ooiJeg^e? 

Thurnion,  fie  was  Header  in  the  SoiljJity, 
and  to  my  Luou  ledge,  he  diti  not  uiisis  <:nce 
from  the '24th  of  Apiil  Niw  Slile,  to  the  '^4lh 
of  May  New  Stile,  li"om  beiiig  there,  and  rcu<l- 
ing  in  the  s<ulalitv. 

L,  C,  J.  What  ilii]  he  usetu  read.' 

TfionUon.    Smio  ^{lirittml  IxMik,  or  piece  of 
divinity,  or  the  like,  us  it  uas  usual  to  hare  read  ' 
every  Siindav  ami  iioiiiKiv. 

JL.  C,  J.  And  that  is  uiic  reason  why  you 
conclude  he  was  there  all  thai  whi'i*,  hJi^aase 
everv Sunday  and  Holiday  he  w»s  to  read,  and 
did  read  ? — Vhornton.  Ycs,  my  Imil. 

Oat  a.  Pray,  my  lord,  be  plca^d  to  a^  this 
gentleman  what  relitfion  ho  is  of. 

Thornton.  A  Ilouiau  Catliolic. 

Oates.  Where  does  he  live  i* 

X  C.  J.  >\  here  do  you  live,  Mr.  Thornton  ? 

Thornton.  1  am  a  Northumberland  man, 
4hat*s  my  country. 

Oates.  My  lord,  I  desire  to  know  of  him, 
when  lie  did  come  from  St.  Omers. 

Thornton.  I  came  from  St.  Omers,  my  lord, 
about  two  years  at\er  that  Oates  went  away 
tfrom  thence. 

Ooicf.  P)ray,mytor(^bepiqBfiedtoaakhim, 


who  it  wns  tbat  was  nector  or  gvMremor  of  tbal 

hoube  or  collie. 

Thornton.  It  was  one  Mr.  Richard  AahbjT- 

Outes.  Pray,  my  lord  be  pleased  to  ask  him 
what  school  he  was  in  there. 

Tkornton.  I  was  in^  Syntax,  my  kNrd. 

Oates,  Then,  my  lord,  1  would  ask  him  an- 
other question,  and  that  is  this.  Whether  be 
was  not  a  witness  in  behalf  of  the  fife  jeauita 
and  Mr.  Langhom  ? 

Tkornton.  No,  I  was  not,  mj  lord. 

Oates.  Aly  lord,  I  desire  to  know  if  be  caa 
tell  the  occasion  <^'Mr.  Hilsley's  coming  away 
from  St  Omers. 

Thornton.  It  nefer  concerned  me  at  all,  and 
I  nerer  eoqiiired  into  it. 

Oates.  TfaMUiy  my  lord,  I  woidd  ask  him  Ibis 
question.  Why  he  is  so  precise  as  to  hia  re- 
meiubrance  of  what  waa  done  in  April  and 
May,  when  he  does  not  give  an  aooount  of 
any  other  time,  uor  did  the  other  nitneeses  P 

L.  C.  J.  Yes,  but  they  do ;  they  give  jfm 
a  particular  account  from  the  time  of  jroor 
comins;  thither,  which  was  about  Christama, 
some  say  the  latter  end  of  November  or  the  be* 
giiuiing  of  l)erend»er,  ihey  are  not  positire  te 
any  particular  time,  but  thiTeabonte,  and  an 
from  that  time  ail  along  till  June. 

Oates,  I  bec^  your  lordidiip's  pardon,  1  did 
not  hear  that  he  .^d  any  such  thing. 

/..  C,  J.  If  ynu  will.  111  ask  bim  thai  ques* 
tion  again  for  your  watisfai^tiou. 

Oates.  If  you  pluase,  my  lord. 

L.  C.  J.  Then  mind  what  is  said  ;  .do  yoa 
remember  that  Oates  was  t!iere  iu  March  be* 
fore,  and  in  February  before  ?  * 

Thornton.  Ye:>,  1  particularly  remember  im 
March  h<;fore,  h*-  did  rt^ad  a  ridiculous  hook  in 
the  Sjdaiity,  autl  Itc  was  roniarkoble  in  tbe 
house  by  twenty  ridiculoui  passages. 

Oatts.  I  do  ackuowl<'dt;e  I  did  in  ftlarch 
read  a  pleasant  l>ouk,  ralk-d,   *  The  Contempt 

*  «rilK»Cier;Tr}".* 

L.  C.  J.  liy  uhi-ic  order  did  he  read  .ihal 
book  in  the  Sodalily  ? 

Thornton.  1  do  nut  know  wh«:ther  it  was  by 
his  own  cle<liou  llmt  he  wiis  Iwcader  there,  or 
l»\  the  c()nuMaiid  ot  liio  1^'fect  of  the  Studies, 
tb  it  has  lliu  care  ui'  thesludentj,  and  appoints 
tliein  tiiuir  business. 

OaUs.  Pray,  my  lord,  be  pleased  to  ask  him, 
how  iunu'  he  '\\w>  ivhiumt  at  Si.  Omers. 

Th  'mian.  1  was  lUcrc  seiren  years.. 

/..  C.  J.  Vou  said  he  was  there  in  June,  till 
Mid«uniiuer  Kve. 

Thorntor .  \c$«hc*wasso. 

Oates.  I  own  that  I  was  there  in  June,  but 
that  was  afier  1  returned  from  Kngland. 

L.  C.  J.  When  do  you  say  he  Tefl  the  ooi- 
lege  first  ? 

Thornton,  He  never  left  the  college  fttnn 
the  time  of  his  coming  thither  first  till  Mid^ 
sunuiier  eve,  only  one  time  that  he  waa  nl 
Watton,  and  that  was  but  a  day  or  two  at  most, 
which  is  not  a  league  out  of  town. 

L.  C  J.  Ihi  you  remember  him  there  about 
Chhfltmastime? 
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Th^mtok,  Yc^  my  lord,  very  well. 

X,  C.  /.  When  was  it  he  went  to  Watton  ? 

Thornton,  About  the  latter  end  of  Janiiarj, 
as  I  do  remember,  and  in  February  above 
Shrovetide,  1  remember  him  particularly  to  be 
there. 

L,  C,  J,  Nofr,  Mr.  OateStyou  see  he  speaks 
to  other  tiroes  besides  April  and  May,  and  he 
brings,  upon  my  word,  very  notable  circum* 
stances. 

Oates,  He  says  be  went  to  school  with  me 
there«  I  think,  my  lord  P 

Tharntom.  No,  I  say  he  was  in  tlie  stme 
ooHegv. 

L.  C.  J.  But  not  in  the  same  Classis,  for  it 
seems  you  were  in  the  Rhetonck  form,  and  he 
in  the  syntax. 

Tkomton.  My  lord,  he  went  there  by  rea- 
son of  his  age,  and  upon  no  other  account ;  he 
might  have  gone  elsewhere  with  us  who  were 
of  a  lower  form,  for  any  great  store  of  learning 
he  had. 

X.  C.  /.  You  hear  him,  I  suppose,  Mr. 
Oates;  he  gives  no  great  commendation  of 
your  scholarship. 

Oaia.  That  is  nothiog  to  this  question ;  but 
pray,  my  lord,  be  plea^d  to  aik  hini«  Whe- 
ther he  did  not  hear  of  a  Consult  of  the  Jesuits 
held  here  in  England  in  April  1678  ? 

L,  C.  /.  What  sav  you,  t^T  Did  you  hear 
•f  any  such  consult  r 

Thornton.  Yes,  my  lord,  I  did  hear  of  a  tri- 
ennial congregation,  such  as  used  to  he  held  by 
them,  but  thiU  d»d  nOt  belong  to  me  to  enquire 
into  it 

Oates.  My  lord,  I  desire  to  know  of  whom 
he  did  h6ar  it  ? 

L.  C.  J.  How  do  you  know  there  was  tucb 
a  consult?  Who  told  you  of  it? 

Thornton.  I  heard  atC  it  in  the  house,  aud  I 
had  read  that  it  was  the  custom  of  that  society 
of  people,  to  have  such  a  mei^ingto^Nre  in  three 
years. 

Att.  Gen.  Pray  for  what  j^arpdse^did  they 
so  meet  ? 

Thornton.  As  I  have  been  told,  it  was  to 
send  a  procurator  to  Home,  and  for  their  ma- 
lii^ng  their  other  affairs,  wMch  concemdd 
their  society. 

Sol.  Gen.  Hav^  the  Jesuits  usuAlly  sudi  a 
consult  .once  in  three  years,  Si^  ? 

Thomtan.  I  was  never  present  at  any  such 
coDgrefifation,  I  was  not  capable  of  it. 

L.C.J.  Butwasitu«E>dtob^'sakfso? 

Thornton,  Yes,  my  lord,  I  have  heard  it 
said  so,  and  read  of  it. 

L,  C,  J.  Mr.  Oates,  will  yoil  ask  him  any 
more  questions  f — Oates,  No,  mv  Jmtll ' 

L,0,J.  WeU  then,  go  on,  Sir.  Attorney, 
add  call  another  witness. 

4^^  Oen.  Swear  Mr.  William  Conway. 
^Which  was  done^ 

SoL  Gen.  Mr.  CmiWB.%  prtf  will  vim  givto 
my  k>rd  and  the  jury  an  icooutit*  wfadk«  you 
werein  theyiear  ia?r,  and  in  the  year  1678? 

Cofivflyii    1  was  tbei^'  at  8t^  Otaita»  idv 


SoLOen.  Do  you  remember  Mr.  Oates  thert 
at  any  time  ? 

CoHwajf,  Yes,  my  lord,  I  do. 

Soi,  Gen,  Pk^y,  at  what  time  was  he  thersi 
as  you  remember  ? 

Conwaj/.  He  came  in  December  before 
Christmas  1677,  and  did  not  go  away  till  June 
1678. 

Sol.  Gen,  What  time  in  June  did  he  go 
away  ? 

Conway,  About  the  OOth  of  June,  I  think, 

Sol.  Gen,  Were  you  there  all  that  year  ? 

Conway,  Yes,  I  was  there  a  scholar  in  the 
college. 

Mr.  Jones.  WasheallthetimeyoiiqieakofiQ 
the  college? — Conooy.  He  lay  out  one  night. 
I    Sol.  Gen.  W hat  time  was  that  ? 

Conway.  In  January,  to  the  best  of  my  rs- 
^membrance. 

Sol,  Gen.  Could  he  be  out  of  the  college  any 
itime  and  not  be  niiss'd  ? 
!     Onacay,  No;  my  lord,  heeould  not. 
j     Sol.  Gen,  Did  you  luiss  him  at  any  time  ? 
j     Conway.  No,  my  lord. 
I     Sol.  Gen.  Was  he  there  in  April  1678  ? 
I     Cbrnrny.  Yes,  my  lord.  . 

Sol.  Gen.  Can  you  tell  any  particukur  pat- ' 
•sages  that  can  make  vou  remember  it? 

Conmay,  Yes,  my  ford,  1  can. 

Sol,  Gen.  Tell  my  lord  and  the  jury  hair 
yon  dm  remember  it. 

Conway,. I  remember  Mr^  Hilslev's  depar- 
ture, which  was  the  '24th  of  April  New  Stileyr 
and  soon -after  Mr.  Bumaby  came,  but  I  do 
not  know  the  time  exactly ;   1  was  desirous  td" 
■  know  of- Mr. 'Bnrnahy,  whether  he  met  Mr. 
Hilsl6y  upon  the  way  ?  And  be  told  ne  he  di4» 
meet  him ;  and  the  next  day  I  saw  Mr.  Oater 
and  Mr.  I^nrnaby  walking  together  very  fanv- 
liarly,  and  I  took  particular  notice  of  it  at  thai; 
V  time,  Mr.  Bumaby  being  hot  newly  come,  at> 
I  that  1  iodk  him  to  have  known  Mr.  Buniabjr 
before,  or  else  I  concluded  him  to  be  a  little^ 
'  imiMideiit  by  his  intruding  into  his  company. 

Sol.  Gen.  Do  yon  remember  him  in  Mard^ 
before  ? — Conway,  Yes,  Str^ 

Sitl.  Gen.  What  particulars  do  you  remem- 
ber of  his  bdng  there  then  ? 

Contkay.  I  remember  htm  to  be  there  on  tba 
Thursday  in  Mid-Lent,the  acholarcria'the  c6l- 
\ega  h«d*a  peculiar  recreatwn,  whieh.  they  call,^ 
*  Sawing  of  the  witch,'  ntid  Mr.  Oatea  was 
among  them ;  and  I  was  one  of  them  thatr 
broke  a  pen  ab<Mt  hi* bead  for  recreation. 

Sol  Gtn,  Do  you  remember  the  1st  of  Mny^ 
that  there  was  in  your  college  a  play  acted  ? 

Conway,  As  for  the  play,  1  remember  what 
part  esquire  Pool  acted  in  it,  but  I  rmnember 
not  any  particulars  that  can  make  me  so  sure 
as  to  swear  that  Oates  was  tfiere. 

Att.  Gen.  Do  vdu  remember  any  acoffliiig 
for  a  plade  there  r 

Conway.  I  do  not  remembef  it  of  my  owdf 
knowledge ;  I  heu>d  of  it  afterwards. 

SiU,  <S^a.  Ytra  say  that  you  saw  Mr.  Bor- 
naby  and  hinf  walking  Uq^hi^  tile  next  day 
after  ha  came  ?—Cafia>ay.  Yet^.iaidsOySir*' 
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Sol,  Oen,  Did  Ofttei  use  to  read  in  the  So- 
dality r 

Conway,  My  lord,  there  wai  another  choaen 
aLcoonlioff  to  the  ctittom  to  read ;  butMr.  Oatea 
took  the  book,  and  did  read. 

Sol,  Gen,  Did  he  read  cooatantly  ? 

Comroff,  I  did  never  min  him  any  Sundiy 
or  Holiday  all  the  time. 

X.  C.  /  From  what  time  to  what  time  did 
he  read  f 

Comtpoy.  From  a  little  after  Easter  till  he 
went  away. 

Att,  Gen,  !•  it  usually  taken  notice  of  in 
the  college  when  any  person  who  is  a  student 
gnea  away  Trom  the'colle|re  P 

Camvay,  There  is  nothing  more  disconrs*d 
of  among  the  scholars  thsn  that,  when  it  hap- 
pens any  one  goes  out  of  the  college. 

L.  C.  J.  And  pray  when  did  he  go  away  f 

CouKoy,  In  June,  about  the  twentieto,  as 
near  as  1  can  remember. 

Soi,  Gen.  Did  you  obserre  him  at  dinner 
there  constantly  ? 

Conrvay,  Yes,  he  sat  by  himself. 

Sol.  Gen,  How  came  that  to  pass? 

Convoy,  He  sat  at  a  littJo  table  in  the  hall 
hy  himself,  for  he  pretended,  being  a  man  in 
years,  he  could  not  diet  as  the  rest  of  the  young 
students  did,  and  therefore  obtained  leave  to  sit 
alone  at  a  little  table  by  himself,  and  he  sat 
nert  to  the  table  of  the  Fathers,  to  which  all 
the  students  were  to  make  their  reverence  be- 
Ibre  they  sat  down. 

£.  C.  J.  He  was  a  rery  remarkable  man  by 
his  sitting  by  himself;  did  he  sit  there  always  ? 

Conway,  He  changed  his  tab'.e  once,  and  I 
took  notice  that  he  sat  on  Uie  other  side  of  the 
refectory. 

Soi.  Oen.  When  was  that,  I  pray,  can  you 
remen liter  ? 

^Conway,  That  was  a  little  after  Easter. 

Att.  Gen,  Will  Mr.  Oates  ask  him  any 
questions  ? 

Oaies,  Pray,  my  lord,  will  you  ask  this  gen- 
tleman nhat  religion  he  is  of? 

Conway.  I  am  a  Roman  Catholic. 

Oatct.  Fray,  ask  him  where  he  lives  ? 

X.  C  J.  \>'licrc  do  you  live,  Sir? 

Conttay.  Where,  now  at  present,  my  lord  ? 

L.  C.  y.  Where  do  you  usually  live  ? 

Conway.  I  am  a  Flintshire  man,  my  lonl. 
'  Oute$.  Pray  ask  him  what  name  he  did  go 
by  at  8».  Omers  P 

Conway.     By  the  name  of  William  Parry. 

Oalcu.  Pray  ask  him  by  what  name  lie  gave 
^  his  evidence  m  at  the  five  Jesuits  Trial  ? 

L.  C.  J  Wc;-e  you  a  witcess  at  the  Trial  of 
the  five  Jesuits? — Conway.  Yes,  I  was. 

L.C.J,  by  what  name  did  you  give  your 
evidence  there? 

Conway.  By  the  name  of  Parry. 

Gala.  Tlu  n  I  desire  the  court  to  take  notice 
be  represented  liimselfby  a  leigned  name  in  a 
court  of  record. 

Conwfiy,  I  went  by  both  names,  my  lord. 

L.  C.  /.  Well,  make  what  advantage  you 
can  of  it  by  and  by. 


Oal«f .   Pray,  my  lord,  aik  lum.  If  ercr  be 
heard  of  %ny  consult  of  the  Jctoits  held  ' 
in  England  m  April  1678. 

Gosaray.  Yes,  I  did. 

Oaiii.  Pray,  my  lord,  ask  him,  who  ii 
ed  him  of  that  consult  ? 

Conwxnf,  I  b€sard  it  among  the  rest  of  tiie 
scholara ;  and  seeing  aome  of  the  fttbera  go 
over  to  it,  1  was  toklso. 

Att.  Gen.  b  it  an  usual  thbg  ibr  them  to 
have  soch  meetings  ? 

Conway.  They  have  a  congregatKMi  ofdi- 
narily  once  in  three  yeara. 

Sol,  Gen,  Docs  it  go  by  the  name  of  a  oon- 
sult,  or  what  name  has  it  ? 

Convajf.  Some  call  it  a  congregatkiD,  umI 
some  a  consult. 

So/.  Gen,  What  is  the  end  of  such  meetiBg, 
aa  you  have  heard  ? 

Conmay.  They  say  it  Was  to  chnae  a  pio> 
curator  to  send  to  Rome,  and  give  an  a«^coiuil 
of  the  province. 

Dates.  My  lord,  T  wookl  ask  him  anotlwr 
question,  Wheth<T  he  is  to  have  anj  reward 
for  giving  this  evidence  here  ? 

Conmay.  No,  not  that  I  know  of«  but  wlMt 
I  expect  from  Almighty  God. 

Oatet,  Pray  ask  him,  how  long  he  lired  at 
St  Omen  ? — Coiurav.  Five  yeara. 

Gates.  My  lord,  1  have  done  with  him. 

Sol,  Gen.  Then  call  Mr.  Haggerstoiiey  and 
swear  him.  [Which  was  done.J 

Att.  Gen,  BIr.  Haggeretone,  pray  vrill  yoa 
acquaint  my  lord  and  the  jury,  wera  too 
at  St.  Omen  in  the  year  1678,  with  Mr. 
Oatea? 

Haggerstane.  Yes,  I  was,  my  lord,  I  had 
the  honour  to  be  of  the  same  bench  with  the 
doctor  of  Salamanca. 

L.  C.  J,    You  mean  you  were  of  the 
class  with  him  ? 

Haggerstone,   Yes,  my  lord,  of  the 
class. 

L.  C.  J,  In  what  year  was  it  ? 

Haggerstonf.  In  the  year  1678. 

Att,  Gen.  In  what  form  were  you  ? 

Haggerstane.  In  the  same  bench  with  Dr. 
Oates,  in  the  rhetoric  form. 

Att.  Gen.  Do  you  remember  Mr.  Dates  ia 
April  1G78  ? — Haggerstone,  Yes. 

Att.  Gen,  What  time  ? 

Haggerstone,  He  spoke  unto  me  on  the  S5th 
of  April. 

Alt.  Gen.  What  stile  do  you  mean  ? 

Haggerstone.  New  Stile,  Sir ;  to  avoid  con- 
fusion, I  speak  of  the  stile  of  the  place  wb€ro 
I  was  ;  he  asked  me  concerning  our  school- 
fellow l\Ir.  Hilsk^y,  who  was  then  gone  from 
the  college,  whether  I  had  heard  any  thing 
from  him  since  he  went  away  ;  and  be  spoka 
uf  an  indisposition  he  had,  for  which  be  pra- 
scribed  him  a  medicjjrH"  of  poppy,  and  ha 
thought  it  would  do  his  business  emctually, 

L.C.J.  Who  said  so? 

Haggerstone.  The  doctor  of  Salamanca  ;  ha 
waa  called  Sampson  Lucy  in  the  college  ;  and 
likewise  he  forbid  him  to  chew  tobaoJDo, 
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he  nsed  to  do  rery  much :  \kft  wmt  called  Thni 
Ambrosiui,  lie  bad  twenty  names. 

An,  G§n.  Was  he  there  all  April,  Sir  ? 

HaggerttoHe,  Yes,  he  was,  8ir. 

Att.  Gen.  Did  yoa  know  him  in  March  be- 
fore? 

Haggtritone.,  YtS)  he  was  then  all  March 
before.    ^ 

Ait,  Oen,  Was  be  there  in  Febmary  ? 

Haggerstanc,  Yes,  as  near  as  I  can  re- 
member, he  was  absent  but  one  day,  and  then 
he  went  to  Watton  in  February,  or  else  in 
January. 

X.  C!.  J.  Do  you  remember  when  he  came 
thither  first  ? 

Haggertione,  Yes,  my  lord,  be  came  m  De- 
cember near  Christmas,  as  1  remember. 

L,  C.  J.  Was  it  about  that  time,  upon  your 
oath  ? 

Hnggerttone,  1  speak  it  upon  my  oath,  it 
was. 

L.  C,  J.  When  did  he  go  away  ? 

Haggerttone,  About  the  latter  end  of  June. 

L.  C.  J,  Was  he  absent  any  time  between 
December  and  June  ? 

Haggerttone,  X  do  not  remember  that  he 
was  absent,  sa?e  only  in  January  or  February, 
and  that  was  not  for  abore  a  night,  when  fce 
went  to  Watton. 

L,C,  J,  Might  not  he  be  absent,  and  you 
not  mind  it,  or  know  it  P 

Haggerttone,  Sore  if  he  had  been  absent,  we 
could  not  bat  ha?e  known  it. 

L,  CX  J.  How  so,  pray  you  P 

Haggerttone,  If  any  jroes  away,  it  is  so  pub- 
lic, that  it  cannot  be  wiUiout  notice  bang  taken 
of  it 

AtL  Gen.  Can  you  remember  by  any  par- 
ticular token  he  was  there  in  .April  or  May. 

Haggerttone,  He  spoke  to  me  on  the  S9th 
of  April  New  Stile,  and  told  me,  that  there  was 
a  craring  Englishman  had  been  there  to  beg 
an  alms,  and  there  was  a  collection  made  for 
him  among  the  scholars ;  but  he  said  he  would 
give  him  nothing,  for  he  told  me  he  had  been 
cheated  by  such  an  one  of  some  pieces  of  eight 
in  Spain ;  this  1  remember  was  the  98tli  or 
29th  of  April  New  Stile.  I  saw  him  there  the 
1st  of  May  ;  upon  the  Snd  of  May  there  was 
an  action  of  the  schohurs,  and  he  was  present 
at  it ;  the  5th  of  May  J  was  at  school  with 
him,  when  Mr.  Pool  went  away  for  England, 
and  I  heard  him  about  that  time  preach  a 
pleasant  sermon,  for  he  would  undertake  some- 
times to  pread^  and  he  said  in  it,  that  the  late 
king  Charles  9,  halted  betwixt  two  opinions, 
and  a  stream  of  Popery  went  between  his  legs. 

L.  a  J,  Was  this  m  May  ? 

Haggerttone,  Yes,  just  afler  Mr.  Pool  wetit 
awi^  tor  England,  and  he  had  some  pretty  re- 
flections in  his  sermon  about  Toby's  dog 
wagging  his  tail. 

L,  C.  /.  Well,  do  yoa  ask  this  witness  any 
question,  Mr.  Oates  ? 

Oaia.  Pny  be  pleased  to  ask  him,  my  lord, 
wbatreligioD  heisofp 

Jtogsrrtom,  I  mi  apfitt,  uiykvd,  Itm 
Ml  nfitfimtil  Iff  lit 


Oala.  Pray,  my  lord,  ask  where  he  Ii?es  ? 

Haggerttone,  At  London. 

Oatet,  Pray  ask  him  what  countryman  be  isf 

Haggerttone.  I  am  a  Northumberland-man  ; 
my  father  is  sir  Thomas  Hagger8tone,-a  matt 
better  known  than  your  father.  Dr.  Oates.    ■ 

L.  C,  J,  Nay,  nay,  do  not  be  in  a  passi#n, 
man. 

'  Oatet,  Pray  ask  him  how  long  I  was  with 
him  at  St.  Omers  P 

Haggerttone,  For  half  a  year  at  least. 

Oatet,  My  lord,  I  desire  to.  know  how  long 
he  staid  there  himself  P 

Haggerttone.  I  studied  my  whole  coarse  of 
humamty  there. 

L,  C,  J,  How  long  were  you  there  in  all  f 

Haggerttone,  Seren  years. 

Oatet,  Pray,  my  lonf,  ask  him,  whether  he 
knows  of  any  consult  hdd,  or  to  be  held  here 
in  England  in  April  1678  P 

Haggerttone,  Yes,  my  lord,  I  saw  two  of 
the  fathers  go  from  St.  Omers  to  the  congrega- 
tion, and  was  tficre  at  their  return ;  but  all  that 
time  I  frequeuted  Dr.  Gates's  company,  and 
he  remained  in  the  collie. 

Oatet.  Pray,  who  were  these  two  fafbersP 

Haggerttone,  Mr.  Williams  and  Mr.  Marsh  ; 
and  when  they  returned,  Oates  asked  me  about 
it.  Whether  tney  had  been  to  the  consult  P  and 
I  told  him  there  was  such  a  thing,  but  he  nerer 
knew  it  till  afterwards ;  but  this  1  am  sure  of,  he  ' 
was  ncFer  missing  all  the  while ;  I  sat'on  the 
same  bench  with  mm. 

Oatet.  Pray,  my  lord,  ask  him,  yrhat  name 
he  went  by  at  St.  Omers  P 

Haggerttone,  I  went  by  the  name  of  Harry 
Howara  ;  my  mother  was  a  Howard,  doctor. 

Oatet,  Pray  ask  him,  whether  he  came  inte 
Ensfland  when  he  went  away  from  thence  P 

Haggerttone.  No,  I  went  and  studied  my 
.  philosophy  at  Doway. 

'     Oatet,   I  desire  to  ask  him  one  questioB 
more. 

Haggerttone,  Twenty,  if }  ou  please.  Doctor. 

Oatet,  I  desire  to  know  of  him  the  occasioa 
of  Mr.  Hilsley's  coming  away  P 

Haggerttone,  I  do  know  it,  but  truly  I 
cannot  tell  whether  it  be  fit  for  me  to  speak  of 
it,  it  was  upon  some  ^unhandsome  account,  but 
I  must  notblemiA  any  gentleman,  I  think. 

Oatet.  My  lord,  I  will  ask  him  one  ques- 
tion more,  whether  erer  he  was  admftted  into 
the  society  P 

L,  C.  J,  I  will  not  ask  him  that  question  ; 
how  often  have  I  told  you  no  such  ouestions 
are  to  be  asked  P  Must  1  make  him  liable  to 
penalty  P  No,  ask  questions  that  are  fair,  and 
you  shall  have  a  fair  answer. 

Oatet,  My  lord,  I  have  done  thMi  with  him. 

Sol.  Gen.  Then  swear  Mr.  Robert  Beeston. 
[Which  was  done] 

Att.  Gen,  Pray,  Sir,  were  you  at  St.  Omers 
in  the  year  1677  and  1678  P 

Beetton.  Ycs^  my  lord,  1  was. 

Att,  Gen.  Did  yon  see  Mr.  Oates 'there 
then  P  Doyooknow  him  P 

BeeiUm.  Yea,  I  koow  him  yery  well,  I  did 
leehini  tiicra. 
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Att,  Gen,  What  months  did  you  see  him 
there  ? 

Brrston.  lie  came  there  in  December,  the 
begioniog  at  I  remember,  and  he  staid  thm  to 
June  th*'  latter  eud. 

Att,  G€H.  What  year  was  that  in  ? 

^gtiton.  He  came  in  1677,  and  went  awav 
in  1678. 

Att.  Gen,  Did  you  ohscrre  him  to  be  there 
in  April  and  May  1078  ? 

Beeston,  The  latter  end  of  April,  and  the 
beginniiiff  of  May,  I  did. 

Att.  Gen.  Tell  the  court  particularly  how 
you  remember  it. 

Beeston,  My  loni,  1  saw  him  the  1st  of  May* 
atttt.  Omers,  where  he  played  at  ninepms, 
and  1  laid  a  waj^^er  upon  the  same  ade  tliat  he 
did,  and  lost  my  money  as  m^l  as  he. 

L,C.J,  Do  you  remember  any  other  time  ? 

Bteston.  1  saw  him  the  9nd  of  May,  by  the 
same  token  that  1  met  him  in  the  coU^  that 
dav,  when  our  school  exhibited  an  action  in  the 
ball,  and  I  met  him  af\er  supper ;  now  in  this 
action  I  bad  both  acted  and  sung,  and  tliey 
came  and  con^atulated  me  for  my  singing. 
Mr.  Gates  said,  if  1  had  paid  for  learning  to 
■ing,  I  had  bei-n  basely  cheated  :  and  then  in 
the  morning  1  was  chosen  Header  in  the  So- 
dality, the  '25th  of  April,  or  tliereahouts,  for  a 
ibrtoight.aud  3Ir.  Gates  by  his  own  submission 
was  admitted  to  read,  only  with  this  condition, 
that  if  ever  he  were  wanting,   I  was  to  md 

r'n  :  but  this  I  say,  I  never  supplied  the 
e ;  therefore  1  am  snre  he  did  contiiiuc 
there  idl  the  while,  and  if  he  had  been  out,  I 
must  have  been  called  upon  to  read. 

L,  C.  J.  Were  you  in  the  college  all  the  time 
be  was  ihere? 

Beesion,  Yes,  my  lord,  I  was. 

L.  C.  J.  Did  you  mi5»8  him  at  any  time  ? 

Bteston.  \o,  I  Hi  vtT  iuI.sm^  him. 

L,  C.  J.  Are  you  sure  he  was  not  away  all 
that  time  P  *  i 

Beettcm.  1  am  sure,  as  much  as  a  man  can  I 
be  certain  of  one  that  is  of  the  same  family  wiili 
himsrlt';  nay,   1  am  as  sure  of  it,  as  that   I  ; 
wa^ithcn  myself.  j 

L.  C,  J.  Can  ycm  spt^ak  any  thing  parli- 
CUtai  ly  of  his  readiikg  P 

BeeMlon,  My  lord,  1  was  to  have  read,  if  he 
was  absent  ;  but  1  was  never  calleil  upon  to 
rend,  and  therefore  I  may  well  conclude  be 
was  there  all  the  while. 

L.  C.  J.  He  pfi *■<***  a  material  evidenc^e. 

Soi.  Gtn.  W^af»  Mr.  Gates  such  a  remarkable 
man  that  he  must  he  missed  ? 

Beaton,  lie  was  very  particular,  both  for 
age,  and  that  he  had  a  jmrticulai*  table  to 
eat  at. 

&)/.  Gfn,  Can  you  remember  any  thing 
else  ? 

Beeiton.  I  remember  too,  that  when  Mr. 
Bumabv  came  first,  he  was  oHen  with  him  ; 
the  2nd|  .Sni,  and  4th  of  May,  I  saw  him  there 
with  Mr.  Huroahy,  and  I  took  particular  notice 
of  the  friendship  between  them,  which  J 
Utought  strange  between  persons  that  1  sbp- 
posed  never  saw  one  another  beikicc. 


JL.  C  J.  Have  yoa  any  quettknii  to  aak  tUd 
man,  Rlr.  Gates  ? 

Oatet,  My  kvd,  1  denre  to  aik  this  gciUla- 
man  what  religion  he  is  of? 

Beetton,  I  am  a  Roman  Catholic. 

Gates.  Pray,  my  lord,  be  pleased  to  ask  Inin, 
when  he  went  to  St  Gmers,  and  when  be 
came  away  from  thence,  and  how  long  he  trtf 
residiiit  there. 

Bet$ton.  I  know  not  eztetly  what  jeer  it 
was  1  came,  but  1  staid  the  greatest  pert  of 
se^en  years  there. 

Oatet.  Pray,  my  lord,  ask  him,  what  Jcsuite 
went  from  SaL  Gmers  to  the  consult  of  April 
1678? 

Beetton.  There  was  some  that  passed  by,  I 
did  not  take  much  notice  of  them. 

Oatet,  Pray,  my  lord,  t^  him,  who  it  wae 
informed  him  of  that  consult  ? 

Beetton,  1  do  not  know  who  particnleriyv  I 
only  heard  of  such  a  rumour. 

Att.  Gen.  Was  it  an  extraordinary' thing  ? 

Beetton,  No,  i^  was  but  an  ordinary  umg 
as  they  used  to  have  once  in  three  years. 

Oatet,  Vou  say  you  saw  me  ewety  dey 
there? 

X.  C  J,  He  says  he  believes  he  might,  be- 
cause you  were  reader  in  his  stead ;  and  if  yon 
had  been  absent  he  rnvtai  have  been  called  u|hni 
to  read,  which  he  was  not^  he  says. 

Oatet.  Very  well,  my  lord,  1  denre  yen 
would  ask  him,  whether  he  does  not  remenuer 
such  a  thing  as  an  eiffht-days  ezerciie,  wherein 
those  that  perform  tne  exercise,  ato  eeparated 
from  all  company  iluring  that  time  ? 

Beetton.  Yes,  my  lora,  1  do  remember  that 
he  was  once  in  tliat  eight-days  exercise,  and 
daring  tlie  eight  days  1  saw  him  walk  in  the 
garden  several  times. 

0ute4.  Pray,  my  lord,  ask  him,  if  be  were 
on  evidence  at  the  Trial  of  the  five  Jesuits,  or 
Lanvrhom,  and  whether  he  gave  this  evidence 
loiiiif  ago  i* 

B*eUon.  No,  I  did  not,  1  was  not  there. 

Oatet.  Pruv,  my  lord,  ask  him  wbat-reward 
he  is  to  have  ? 

L.  C.J.  Aicyou  to  have  any  reward  for 
^ourteatimuuy,  Mr.  Bcesmn  ? 

Beetton.  No,  my  lord. 

Gates.  My  lord,*  I  desire  to  know  of  him, 
how  becomes  to  be  picked  out  among  the 
rest  of  the  students  there,  to  come  here  and  be 
an  evidence  in  tUi.<  cause. 

BceUon.  My  lord,  1  was  subpoenaed  by  bis 
miyesty,  if  1  knew  any  thing  of  this  matter, 
that  1  should  coiiie  here  and  testify  my  know* 
led^. 

Gates.  Pray,  by  what  name  did  he  go  at  St. 
Gmers  ? 

Beetton.  By  the  name  of  Beeston,  at  1  do 
now. 

Oatet.  And  is  that  his  own  name? 

Beetton.  Yes,  my  lord. 

L.  C.  J.  Pray,  go  on,  Mr.  Attorney. 

Att.  Gen.  Swear  Clement  Smith.  {WUEsb 
was  done.] 

SvL  Geh.  Pray,  Sir,  was'yon  i&  St. 
in  the  year  1677  and  1678  ?  . 
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Smith.  Yes,  I  was. 

Sol,  Gen.  Do  you  remember  Mr.  Dates 
there  at  that  time  r 

Smith,  Yes,  I  was  in  the  same  class  with 
him. 

Alt,  Gen,  Pray,  when  came  he  thither,  and 
how  long  did  he  stay  there  ? 

Smith,  He  came  a  Httle  before  Christmas, 
and  staid  tillJune. 

Att,  Gen,  Was  he  not  absent  at  any  time 
all  that  while  ? 

Smith..  No,  he  was  not,  except  one  day. 

Att,  Gen,  Doyou  remember  Watsoo's  busi- 
ness, his  going*  thither  in  January  ? 

Smitk.  He  told  me  of  it,  and  that  he  de- 
signed to  ask  the  rector  leave  to  go. 

L,  C,  J.  Was  he  absent  any  other  time  till 
June  ? 

Smith.  No,  my  lord,  for  I  will  tell  you,  I 
every  day  dined  with  him,  eat  a  collation  with 
him  in  the  aflemoon,  and  breakfasted  and 
sup|)ed  in  the  same  refectory,  during  all  that 
time,  except  when  he  or  I  was  in  the  infirmary. 

L.  C.  J.  W^henever  he  was  absent,  he  was 
in  the  infirmary,  was  he  ? 

Smith,  Yes,  my  lord. 

L,  C.  J,  Did  not  he  miss  his  breakfast  any 
time  all  that  while? 

Smith.  If  he  did,  we  used  to  enquire  after 
him. 

Att,  Gen.  Pray  when  were  you  in  the  infir- 
mary? , 

&m/A.  The  2l8t  of  April,  New  Stile,  I  fell 
aick,  and  remained  sick  till  May  the  7th,  and 
was  in  the  infirmary,  and  then  he  visited  meal- 
most  daily,  or  every  other  day  in  the  infirmary ; 
and  on  the  Sd  of  May  I  saw  him  and  one  Mr. 
Bumaby  together,  and  on  the  day  Mr.  Pool 
departed,  which  I  take  to  be  the  5th  of  May, 
Mr.  Gates  came  to  me  as  soon  as  he  was  gone 
out  of  the  house,  and  told  me  of  it ;  and  he  did 
the  same  too  that  day  that  Mr.  Hilsley  went 
away,  which  was  the  94th  of  April,  New  Stile. 

Att.  Gen.  Was  not  he  in  the  mfirmary  him- 
self? 

Smith.  Yes,  during  this  time  he  came  into 
the  infirmary,  and  was  sick  there. 

Att.  Gen,  When  was  that? 

Smith.  A  day  or  tvro  after  Mr.  Hibley  went 
away,  and  continued  there  two  or  three  days, 
and  I  remember  it  partioulariy  by  this  drcom- 
atance  that  he  proposed  a  question 'to  the  phy- 
sician about  himself  in  Latin,  and  spoke  a  so- 
lecism, which  was  this,  he  saud,  *  8i  placet, 
Dominatio  vestra.* 

Dates.  Who  did  aay  80  ? 

L.  C.  J.  You  did,  he  says,  speak  that  false 
Latin  to  the  doctor. 

Oatet,  That's  false  Latin,  indeed ! 

L  C.  J.  We  know  that ;  but  it  seems  it  was 
your  Latin. 

Att.  Gen.  When  came  be  away  from  St. 
Omers? 

Smith.  About  the  20th  of  June ;  something 
afler  the  20th  of  June,  as  I  remember. 

L.  C.  J.  Are  you  sure  Jie  was  not  out  of 
the  college  so  kmg  as  to  make  »  journejirto 
JiMMloDi  and  back  again  f 
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Smith.  No,  I  am  sore  he  conid  not  without 
being  missed ;  and  going  to  school  with  him, 
and  eating  dinner  and  supper  with  ronsiomly 
always  at  the  same  place,  I  must  lieeds  know 
if  he* had  jrone. 

Outes.  When  went  I  from  St.  Omers,  does 
he  say  ? 

Smith.  AAer  the  20th  of  June  1678. 

L.  C.  J,  He  is  your  old  acquaintance  and 
schoolfellow,  Mr.  Gates ;  you  visited  him  when 
he  was  sick. 

Gates.  What  religion  is  this  gentleman  of, 
my  lord,  I  would  know  ? 

Smith.  1  am  a  Roman  Catholic. 

Gates.  I  desire  your  lordship  to  ask  him  how 
long  he  lived  at  St  Omers  ? 

Smith.  Above  six  years. 

Oatet.  Pray  ask  him  when  he  came  away  ? 

Smith.  A  Uttle  afWr  Dr.  Oates  came  away. 

Gates.  Did  he  ootne  directly  for  England? 

Smith,  No,  1  did  not. 

Gates.  Whither  did  he  go  then  ? 

Smith,  I  went  about  a  little. 

Dates,  Where,  my  lonl. 

Smith.  I  went  about  to  take  some  tdms  is 
the  Low-Countries ;  I  went' to  Watton,  and  top 
and  down.  ' 

Gates,  He  is  a  Jesuit,  my  lord,  and  that  thtt 
world  knows  and  must  know. 

L,  C,  J,  I  know  nothing  of  it,  I  do  assure 
you. 

Gates,  Pray,  my  lord,  be  pleased  lo  ask  him, 
whether  he  dfd  not  hear  of  a  Consult  of  Jesuits 
in  April  1078,  and  what  Jesuits  went  from  St. 
Omers  to  it 

Smith,  I  heard  it  was  a  rumour  in  the  ool- 
lege,  that  there  was  to  be  a  congregation  at 
that  time,  but  I  know  not  where  psurticfnlatly  it 
was  to  be  kept ;  but  I  kiiow  that  then  there 
possed  by  St.  Omers  two  father^  Mr.  Marsh 
and  Mr.  Williams. 

Gates,  What  were  they  ? 

Smith.  Jesuits. 

L.  C.  J.  He  told  you  they  were  fathers. 

Att.  Gen.  Pray,  wns  it  an  extraordinary,  or 
an  ordinary  meeting  that  ? 

Smith.  They  used  to  say  in  the  college, 
that  it  was  an  ordinary  thing  to  have  such  a 
congregation  every  tbrn;  yi§fV9. 

Ski,  Gen.  Pray,  swear*  Mr.  Edward  Pricoi 
[Which  was  dotie.] 

Att.  Gen.  Pray,  Mr.  Price,  will  you  give  my 
lord  and  the  gentlemen  of  the  jury  anaccotmt, 
whether  yun  were  at  St  Omers  in  the  year 
1677,  ana  1678  ? 

Friee.  I  was  there  both  these  years. 

Att.  Gen.  Do  yon  remember  Mr.  Dates 
there? 

Price.  Yes,  my  lord,  I  do. 

Att.  Gen,  Wh<h  did  he  comej  and  when  did 
he  go  away  ? 

Price,  He  came  there  about  December  1^77, 
and  he  continued  there  till  7uirte  ifftH. 

Att.  Gen.  Wnshe  abseflt  from  St«Omen^ 
at  any  dme  all  that  while  ? 

Price.  NererthatI  know  of,  bntoneni^l 
at  Watton,  when  he  came  back  thefolkMr&ig 
day,  and  that  waiio  Janiury. 
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Alt.  Gen,  Do  jou  reincnibcr  particularly 
that  be  was  there  in  April  and  May  1678. 

Price.  I  remember  Mr.  Hilsley,  according 
to  the  foreiirn  Htile,  left  Ht.  Omera  upon  the 
«i4th  uf  April  1678.     J  was  told  the  following 
day  tliat  Mr.  Oatee  went  into  the  infirmary, 
which  was  Monday  the  25ih,  and   staid  there 
a  day  or  two,  and  upon  Wednesday  tlie  27th 
I  saw  him  |^ng  to  mass  ;  tlien  upon  the  8un- 
day  following,  which  was  the  1st  cit*  May  New 
8tile,  came  Mr.  Buruaby  to  St.  Omens  ^nd  I 
•aw  him  in  Oates's  coiu|)any  that  day,  and  I 
taw  him  on  Monday  again  tlie  *2d  of  May  in  | 
bis  company* ;  1  sai*'  him  the  3d  of  Mav  ut  the  ' 
table,  i»nicB  1  particularly  remember,  because  . 
it  was  the  feast  of  the  ln«entifm  of  the   Holy 
Cross :  the  4th  of  May  I  have  no  circumstani'^  , 
10  remember  him  by ;  but  the  6tli  of  May  I  ' 
■aw  btm  take  his  lea?e  of  BIr.  Pool,  and  1  like- 
wise saw  him  the  10th  or  1 1  th  of  May  at  ano- 
ther of  our  actions,  wlierein  Mr.  Watson  had  a 
quarrel  with  him,  and  beat  him.  I  should  have 
iniised  him  abote  any  other  man,  because  he 
was  so  noted  a  man. 

Att.  Gen.  What  was  he  noted  for?  for  any 
Ibing  else  but  his  distinct  place  in  the  rcfrec- 
lory? 

Price.  Yes,  he  was  very  absurd,  and  always 
quarrelliutf  with  the  students  there. 

L.  C.  J,  Do  you  remember  him  read  in  the 
Sodality? 

Price.  I  was  not  of  that  bench  that  he  was 
of. 

Oata,  My  lord,  1  desire  to  know  what  this 
gentleman's  religion  is  ? 

L.  C.  J.  What  religion  are  you  of,  Sir  ? 

Price.  If  your  lordship  please  to  know,  I  am 
a  Roman  Catholic. 

Oatet.  My  lord,  1  desire  to  ask  him,  when 
he  went  first  to  8t.  Omci^  aud  when  he  came 
away  ? 

Price,  I  was  six  years  at  St.  Omers ;  I  was 
there  a  twelve-month  before  Mr.  Gates  came 
thither,  and  came  from  thence  about  tliree 
years  ago. 

Oata.  Did  you  come  directly  to  England 
when  yoii  came  away  ? 

Price.  My  lord,  I  went  to  Liege  to  study 
philosophy,  and  1  live  now  with  my  father  at 
homo. 

Odtei.  My  lord,  I  desire  to  ask  him,  whe- 
ther he  did  not  hear  of  a  consult  to  be  held  in 
i*pril  1678. 

Price.  I  did  hear  there  was  a  con^pnegation 
which  was  their  usual  triennial  meeting,  and 
particularly  1  remember  about  that  time  there 
came  Mr.  Williams,  and  Mr.  Marsh,  and  it  was 
reported  that  they  were  going  to  the  congre- 
gation. 

Oates.  I  desire  to  ask  him,  if  he  was  not  a 
witness  at  the  Trial  of  the  five  Jesuits,  or  at  the 
Trial  of  Laoghom  ? 

Price.  No,  1  was  not. 

Oates.  Pray,  what  name  did  he  go  by  at  St. 
Omers? 

Price*  By  my  own  name,  which  it  £dward 
Frice. 


Sol.  Gen.  Then  awetr  the  not,  tiuU  it  Mr. 
Jamas  Uoddington. 

Ait.  Gen.  IVay,  Sh-,  were  you  ftt  8c.  Omei* 
in  the  year  1677,  and  1678  ? 
N  IJoaJingtan.  Yes,  Sir,  I  was. 

Ait.  Gen.  Did  you  know  thai  geDtlemin, 
Mr.  Oates,  there? 

Doddingion.  I  know  him  rery  well. 

Att.  Gtn.  W  hat  time  did  he  come  from  St 
Omen,  and  bow  long  did  he  stay  there  f 

DodJington.  He  came  about  Cbristma«, 
and  staid  about  the  latter  end  of  June. 

Att.  Gen.  How  do  you  remember  he  stakl 
thece  so  long?  What  circumstances  have  yoa 
to  make  you  remember  it  ?  ^- 

Doddington.  In  general  bis  conversation  and 
canting  stories  after  dinner  and  supper,  and 
times  of  recreation,  made  him  so  remarkable^ 
that  nobody  coold  mtaa  him  all  the  time  be  was 
there. 

Att.  Gen.  Did  yon  observe  him  to  be  in  the 
hall,  or  at  the  exercises? 

Doddington.   Yes,  1  saw  him  aereral  timet. 

Sol,  Gen.  Do  you  remember  the  lime  Mr. 
Hilsley  went  awav  ? 

Doddington.  V^ps,  it  wss  a  little  after  Easier, 
and  1  do  remember  that  two  or  three  days  after 
I  went  into  the  infirmary,  and  saw  Mr.  Oatet 
there,  and  had  disoourset  with  him. 

Att.  Gen.  Do  yon  remember  Mr.  Bumaby't 
coming  to  St.  Oiners,  and  when  was  it  ? 

JJoddinptan.  Yes,  the  first  of  May  Mr.  Bor- 
naby  came  to  St.  Omars,  and  the  next  day  1 
saw  Oates  with  him,  and  for  tenor  tm-elvedayt 
suecessivdy  they  were  in  one  another's  com* 
pany ;  and  then  of  a  sodden  the  correipond- 
ence  broke  off,  but  I  know  not  upon  what  ac« 
count. 

L.  C.  J.  Was  he  a  reader  there,  as  yon  re- 
member? 

Doddutgton.  I  do  remember  bo  did  read  in 
the  SodalUy. 

L.  C  J.  U'hen  was  that  ? 

Doddington.  I  remeitolier  he  read  aiShrove- 
tide. 

Oatrs.  Hid  you  hear  me  read  there  ? 

Doddington.  Yes,  that  1  did.  Sir. 

Oatet.  Were  you  of  tlie  Sodality  ? 

Dodiiington.  Yes,  1  was,  Sir. 

Att.  Gen.  Do  you  remember  the  tioie  be 
came  away  from  St  Omers  ? 

Doddington.  It  was  about  Midtomiiier,  my 
lord. 

Att.  Gin.  Were  you  out  of  the  college 
yourself  ut  any  time  when  he  was  there  ?  ' 

Doddington.  No,  I  was  not. 

L.  C.  J.  Come,  1  will  ask  you  a  plain  qnes« 
tion  ;  was  be  so  long  at  any  time  out  of  the 
college  as  to  come  to  London  and  stay  here  two 
or  three  days,  and  come  back  again  r 

Doddington.  My  lord,  he  was  so  rwma^fc^liL 
by  his  stories  and  ridiculous  actions,  add  faUiaff 
out  with  every  oneof  the  college,' that  if  hebai 
been  absent,  we  most  needs  ha¥e  missed  bin. 

L.  C.  J.  Did  you  miss  him  at  any  time? 

Doddington,  My  lord,  I  nerer  minrd  his 
but  one  day. 
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L.  C. /.  Wbea  wiu  thai? 

Doddington.  They  said  be  was  gone  to 
Wattoo. 

L.C.J.   What  time  was  that  P 

Doddington,  In  January,  abont  six  weeks 
tiler  he  came  first. 

Oaies.  Pray,  my  lord,  ask  him  what  religion 
tie  is  of? 

Doddington,  I  aitS  a  Roman  Catholie. 

Oatet,   And  a  si:holar  of  St.  Omers  ? 

JL  C,  J.  Make  your  remarks  by  and  by. 

Oatet,  Pray,  my  lord,  ask  him  what  name 
he  went  by  at  St.  Omers  ? 

Doddingtom  By  the  Dime  of  Hollis,  my 
lord. 

Oates,  Pray,  toy  lord,  ask  him  how  long 
he  was  resident  there  ? 

Doddinnton,   Near  upon  fire  years. 

Oute$.  Pray,  my  lord,  ask  him  the  occasion 
of  his  coming  0¥er  at  first  ? 

Doddington,  I  had  business  in  England,  and 
1  had  a  mmd  to  See  my  fWeuds. 

Oatct.  Pray,  my  lord,  ask  him,  whether  he 
did  not  pretend  at  Uie  five  Jesuits  Trial,  that  he 
came  o?er  upon  the  kind's  proclamutJon,  to 
call  hoiue  those  that  were  in  the  seminaries  ? 

L.  C.  J.  Were  you  at  the  Trial  of  the  five 
Jesuits? 

Doddington,  Yes,  I  was;  but  if  I  came  over 
upon  the  king's  proclamation,  what  hurt  is  there 
in  tliat  ? 

L,  C.  /.  None  at  all,  as  I  know  of. 

Oatft,  Pray,  my  lord,  ask  him,  whether  he 
did  return  agaiu  to  St.  Omers,  or  no  ? 

Doddineton,  My  kml,  I  passed  by  St  Omers 
once,  but  1  never  staid  a  day  in  the  college 
■iuoe. 

Outet,  Pray,  my  k>rd,  be  pleased  to  ask  him, 
whetlier  he  ever  beard  of  a  coosuU  of  the  Je- 
suits in  April  1678  ? 

Doddington,  I  did  hear  of  a  congregation. 

Gates,  Call  it  a  consult  or  a  congregation,  it 
U  all  one. 

L.  C.  J .  He  says  he  did  hear  of  it. 

Gates.  Ask  him,  by  whom  he  did  heaV  of  it  ? 

Doddington  I  saw  the  provincial  when  be 
eame  back  from  England. 

Gates.  Who  ^as  that  provincial  ?  what  was 
his  name  ? 

• 

Doddinttton,  Mr.  Whitehread. 

Ouies.  Was  not  Mr.  Whitehread  restdent 
some  lime  at  St.  Omers  ? 

Doddington,  Yes,  a  while  he  was. 

Gates,  rray,  was  not  thai  house  under  his 
government  ? 

Doddington.  My  lord,  I  can  give  no  account 
of  that,  but  it  is  generally  under  the  govern - 
taent  of  the  rector  of  St.  Omers. 

Mr.  Hanstys.  Pray,  Sir,  give  me  leave  to  ask 
you  one  queittion :  Mr.  Oatee  spealu)  of  Mr. 
Whitehread  ;  pray,  how  did  Mr.  Whitehread 
vse  Oaies,  when  be  came  back  from  England  ? 

Doddington*  I  heard  say,  he  did  check  him 
very  severaly  fiv  his  many  miscarriages. 

L  C.  J.  He  heard  it,  he  sajs,  but  he  does 
not  know  h  ^hie  owb  knowleoge ;  that  is  no 
evidence. 
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Sol,  Gen,  Pray  swear  Blr.  William  Oerrard. 
£Which  was  done.] 

Att,  Gen,  Were  you  at  St.  Omers,  Mr.  Ger- 
rard,  in  the  years  1677,  and  1678? 

Gerrard,  Yes,  I  was. 

Ait.  Gen.  Did  yon  know  Mr.  Oates  there? 

Gerrard.  Where  is  he.  Sir  ? 

Att.  Gen.  There  he  is  in  that  comer,  do  you 
know  him  ? — Gerrard,  Yes. 

Att.  Gen,  When  came  he  to  St  Omers  ? 

Gerrard.  He  came  to  St.  Omers  in  the 
year  of  our  Lord  1677,  and  he  went  away  in 
June  1678? 

Att.  Gtn,  Was  he  there  all  the  time? 

Gerriiifd.  I  never  remember  to  have  missed 
him,  but  only  once,  when  he  went  to  Watton 
for  a  night. 

Att,  Gcu.  By  what  tokens  do  you  remember 
him  at  any  time  there  in  April  or  May  i* 

Gerrard.  The  3d  uf  May  we  bad  a^>lay,  and 
he  was  there  then  ;  and  1  remember  the  ll6th 
of  May  he  was  confirmed,  and  so  was  1,  it  l>uint; 
St.  Augufttiii's  day,  and  in  the  refectory  he  ha<i 
a  xMi*  by  hlinsoif,  and  I  used  always  at  meal- 
times 10  pass  by  that  tal>lc,  und  maKC  a  liow  xa 
the  fathers  above  before  1  sat  dmvn  at  table; 
and  1  do  not  remember  that  ever  he  was  absent^ 
and  if  he  had,  I  should  surely  have  mis.sed  him. 

L,  C.  /.  When  was  St.  Aitgustin's  day,  that 
yon  say  you  and  he  were  confirmed  ? 

Gerrard.    It  was  the  il6lb  of  May. 

Att,  Gen,  Do  you  remember  him  in  April 
there? 

Gerrard.  I  cannot  tfill  any  particular  cir- 
cumstance in  April,  but  1  do*not  remember  to 
have  missed  him  at  all  in  April. 

Sol.  Gen,  But  you  saw  him  there  the  3d  of 
May,  you  say  ? 

Gerrard.  Ves,  1  did  so,  and  the  26tli  of  May. 

Gates,  The  26th  of  May,  Old  Stile,  I  wa« 
there,  my  lord. 

L,  C,  y,  AVf  but  he  says  the  20th  of  ftlay^ 
New  Stile. 

Gates.  I  was  not  there  then,  my  lord. 

L.C.  J,   He  swears  you  were. 

Sol,  Gen,  Pray,  between  the  2d  and  27th  of 
May  New  Stile,  was  he  absent  from  St.  Omers 
at  any  time  ? 

Gerrard,  I  never  remember  to  have  missed 
him  at  all  in  that  time. 

Ail.  Gen,  Do  you  remember  Mr.  PooPsand 
Mr.  Hil9ley>  going  away  ? 

Gerrard,  I  do  remeniber  Mr.  Hilsley^s  and 
Mr.  Pool's  going  away,  but  I  cannot  speak  pai*- 
ticularly  and  exuctly  what  time  that  was. 

L.  if.  J.  Is  it  usual  to  have  scholars  go 
away  without  being  missed  ? 

Gerrard,  No,  my  lord,  and  he  had  a  parti* 
cular  place  by  himself. 

Oates.  Pray,  ask  him,  my  lord,  how  he  came 
to  know  that  l  wentav^uv  in  June? 

Gerrard,  Wc  missed  dim  in  his  place  thcti, 
and  it  was  discoursed  of  all  over  the  town,  that 
when  the  provincial  came  he  was  to  be  dis- 
missed. 

Gates.  I  desire  to  know  what  religion  thi? 
gentleman  it  ef? 
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derrard.  My  lord,  1  am  a  Roman  Catholic.  |      Soi.  Gen,  Where  b  my  lord  Ocmrd    of 

Oat€$,   Prav,  my  lord,  ask  him  what  nmie  i  Bromley  ? — I^>nl  Gerrard,  Here  I  am,  Sir. 
he  went  bv  at  St.  Omen  ?  \      Att.  Gen,  Pray,  my  lord,  do  you  remember 

Gerrard.  By  the  name  of  William  Clorel.     :  Mr.  Oatei  at  8t.  Omen  in  the  year  1677  ind 

Oatei,  Pray,  my  lurd,  ask  him,  when  he  went    1678? 
to  fk.  Omers,  andf  how  long^  he  was  resident  ,      Lord  Gerrard.  lie  was  disguiseii  in  another 
tiicre  ?  i  habit,  and  another  coloured  perriwif^,  the  hmir 

Gerrard.  1  came  there  about  two  years  be-  '  was  bUcker  than  that  he  has  on  now  ;  bat  1  re- 
fore  he  came,  and  was  there  about  two  years  -  member  his  face  Tery  well,  and  know  him  again 
af^er  he  went  away.  !  by  the  tone  of  hisroicc,  which  was  very  remark- 

Oatet.  Pray  my  lord,  ask  him.  Whether  he  |  able  ;  but  I  never  remember  that  he  was  absent 

ime  directly  fur  England  when  he  left  8t.    from  St.  Omen  after  he  came  thither.     1  re- 


came  directly 
Omers  ?        ^ 

Gerrard.  No,  mv  lord,  I  was  four  years  in 
Low- Germany  and  France,  and  came  into 
Enpfhuid  the  lai»t  year. 

Oatt'4.  Pnty,  Sir,  were  you  a  witness  at  the 
ftve  J(>suitM'  trial,  or  at  Lttnghom*s  trial  ? 

Gerrard.  No,  1  was  not ;  I  came  but  last 
year  to  fint^land,  I  tell  you. 

Oaiet,  Pray,  my  lord,  ask  this  gentleman, 
Whether  he  did  not  know  or  hear  of  a  consult 
of  Jesuits,  that  was  to  be  in  April  167B,  and 
ftom  whom  he  heard  it  ? 

Gerrard,  My  lord,  I  know  it  is  the  custom 
sfthe  Fathers  of  that  order  to  have  acoogre- 
gation  once  in  thrfe  years,  about  the  affairs  of 
thfir  society,  but  tlivn  no  person  is  adinittcd  to 
be  one  of  that  CQuffregalion,  but  them  thai 
have  been  18  years  Jesuits ;  and  he  not  hav- 
ing been  so  mucli  as  a  novice,  I  know  not 
how,  if  he  had  been  here,  he  coukl  have  been 
present  at  it. 

L.  C.  J,  He  says',  that  there  used  to  be  a 
triennial  congregutkm  for  the  busines«  of 
the  society,  but  vou  could  not  be  present  at  it, 
because  yon  baJ  not  been  18  years  a  Jesuit. 

Gcnurd.  *  Ann.  decimo  octavo  currcnte,'  is 
the  v»ordofthe  Rule. 

Oatet.  Pray,  my  lord,  ask  him  this  question. 
How  he  knows  that  to  be  the  Rule  P 


member  his  coming  ezaotly,  which  was  abouk 
Christmas ;  nordad  1  e?<r  hear  that  be  was 
absent  till  June  1678,  New  Stite,  when  he  weal 
away. 

Sol.  Gen.  Do  you  remember,  my  lord,  wlictt 
Mr.  Bumaby  cams? 

liord  Gerrard.  I  do  remember  BIr.  Bur- 
naby's  coming,  but  what  time  it  was,  f  caimsC 
exactly  tell. 

L.  C.  J.  Is  my  hnrd  Gerrard  sworn  F 

SoL  Gen.  I  think  so. 

Lord  Gerrard.  No,  my  lord,  I  am  not  swora. 

L.  C.  J.  You  must  be  sworn,  my  Isrd. 
[Which  was  done.]  Now  if  tou  be  pleased 
to  ask  uiv  lord  any  qoesitions,  oo. 

Att.  den.  My  lonl,  we  desire  to  know  ofmy 
k>rd  Gerrard  of  Bromley ,  whether  he  knsvr  Mr. 
OatesatSt.Omors? 

Lord  Gerrard.  My  lonl,  I  remember  he 
came  in  1677,  as  I  take  it,  it  was  the  beginning 
of  December ;  and  never  heard  he  was  anent  or 
missed  till  June  1678.  1  remember  pwtica- 
krly  upon  the  95th  of  March,  there  was  a  new 
Lector  to  be  reader  of  the  Sodality ;  and  Mr. 
Gates  desiring  it,  he  was  appointed  In  read.  I 
was  there  myself,  and  I  never  miased  him  ;  I 
heard  him  read,  that  I  do  remember,  several 


Sundays  and  Holiday 9,  and  never  knew  him 
absent*  any  one :  however  for  five  or  six  weeks 
*  Gerrard.  You  or  any  man  may  read  them  he  was  constant  at  reading ;  and  1  can  the  bet- 
in  their  books.  I  ter  remember  it,  because  he  had  a  parti<mlar 
L.  C.  J.  It  seems  he  has  read  tliem,  and  he  ,  cant  in  his  tone,  which  all  men  may  know,  who 
says  you  must  pass  thn>ugh  18  years  before  j  ever  converseil  with  him. 
vou  \!e  admitted  of  the  congregation  ;  and  be  j  &)/.  Gen.  If  Gates  please  to  ask  my  lord 
belieires  you  were  not  there,  for  you  u  ere  not  !  Gerrard  any  questions,  he  may. 
cajiable  of  so  much  as  a  noviceship.  j      Lord  Gerrard.  Pray,  my  lord,  let  me  speak 

Oatet.  I  desire  your  lordship  to  ask  him,  -  a  ^ord  ortwomore. 
^^  hetber  or  no  he  heard  me  read  in  the  Sociality  f        L.  C.  J.  Ay,  my  lord,  pray  go  on. 

Gerrard.  Yes,  1  did.  '  Lord   Gerrard.    I  i-ememiM^  1  heard  Mr, 


I  Gates  was  at  the  confirmation,  which  was  upon 
!  St.  Augu8tin*s  day  ;  there  was  a  confirmation 


O^tet.  Were  you  of  the  Sodality  P 

Gerrard.  Yes,  I  was. 

Oatet.  Pray,  my  lord,  ask  him,  what  oatlts  |  by  a  Catholic  bishop,  about  the  {I6th  of  May, 
are  there  taken  before  they  be  admitted  into  |  New  Stile ;  I  remember  I  heard  Mr.  Gates 
the  Sodality  ?  ;  uas  there,  and  the  bishop  did  particularly  nolo 

L.  C.  J.  No,  by  no  means,  1  will  not  do  it.     |  him  as  a  perbon  of  elder  years  than  the  rest  of 

(hues.  Why,   uiy  lord,  n.ay  not  task  it,  to  j  the  students, 
shew  what  kind  of  men  these  are  l*  j      L.  C.  J.  l>i  you  know  this,  my  lord,  of  yoor 

L.  C.  J.  No,  indeed,  it  is  but  the  same  quis-  '  own  knowledgt*  ? 


tion  ag^ain,  that  I  told  you  liefure  isf  not  to  be 
asked,  tor  it  may  make  him  li&blo  to  a  penal- 
ty ;  if  you  oome  to  be  a  witness,  no  man 
sliuuld  ask  you  a  ^uestioii  that  might  make 
you  obnoxious  to  a  penalty ;  no  more  must  you 
ask  them  any  such  questions. 
Vate§.  I  Imvc  done  with  bin ,  my  lord. 


l>ord  Gerrard.  I  do,  my  lord. 

L.  C.  J.  Because  you  say  you  heard  it. 

l^id  Gerrard.  My  lord,  further  1  remem- 
l)er  this,  when  the  news  of  the  Plot  being  dis- 
covered by  Gates,  came  to  8t  Gmers,  where  be 
went  by  the  name  of  Sampson  Lucy,  and 
sometimes  Titus  Ambiosius ;  it  was  woadflnd 
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by  all  the  scholars  that  koew  him  there,  how 
he  caiire  to  be  so  impudent  to  pretend  he  was  at 
such  a  consult  the  S-Uh  of  April  167B,  when  all 
the  college  saw  him  every  day  in  April  and 
May  at  St.  Oroers,  as  much  as  a  man  can  he 
seen  in  a  family,  and  was  newer  known  to  be 
absent  so  much  as  one  day  ;  besides,  my  lord, 
it  is  a  thing  as  generally  noted  as  a  thing  can 
he,  that  no  schtMar  goes  away  from,  or  comes 
to  the  collcj^  of  St.  Omers,  but  it  is  particularly 
known  to  the  whole  house ;  it  is  the  common 
news  aud  diaoonrse  as  much  as  any  new  oc- 
currences are  here  about  tlie  town. 

Sol.  Gen.  If  Oates  be  pleased  to  ask  him 
any  questions,  he  may. 

Oates,  Mv  lord,  I  desire  this  noble  lord 
may  be  asked  a  question  or  two ;  I  do  not  re- 
member his  lordship  there. 

Lord  Gerrard.  I  do  very  well  remember 
the  man  by  particular  remarks. 

Gates,  Ves,  ni v  lord,  you  have  ocoasioo  to 
remember  me,  and  so  have  your  whole  party. 
Pray,  my  lord^  let  my  lord  Gerrard  be  asked, 
What  name  his  lordship  went  by  at  St.  Omers? 

Lord  Gerrard,  Mr.  Oates,  j  am  not  diffi- 
cult in  telling  the  name  I  went  by  there.  It 
was  Cforel. 

Gates,  Pray,  my  lord,  I  desire  to  know 
what  religion  his  lordship  is  off 

Lord  Gerrard,  Neither  am  I  ashamed  to 
own  my  religion,  Mr.  Oates ;  I  am  a  Catholic. 

Gales,  P^y,  my  lord,  if  vou  please,  be- 
cause this  noble  lord  pretends  he  heard  me 
ready  I  desire  to  know  of  him,  Whether  he 
was  of  the  Sodality  ? 

Lord  Gerrard,  I  remember  you  particu- 
larljT  by  your  voice,  and  that  is  one  thm^  that 
particularly  brings  you  to  my  remembrance 
now. 

Oates,  Pray  ask  this  noble  lord,  if  he  was 
a  witness  at  the  Jesuits  Trial  ? 

Lord  Gerrard.  No,  I  was  never  a  witness  in 
my  life  before:  by  the  oath  that  I  have  taken. 

L,  C.  J,     It  is  very  well,  my  iunt. 

Oates,  Pray  my  lord,  ask  this  nobleman. 
Whether  he  did  not  know  of  a  consult  in  April 
1678,  and  from  whom  he  knew  it  ? 

Lord  Gtrrard,  No,  I  know  of  none,  nor 
heard  of  any  but  ^by  rumour,  afVer  that  you 
pretended  to  discover  such  a  thing. 

Oates,  Did  his  lordship  see  me  every  day^ 
does  he  rar  ? 

Lord  Gerrard,  I  cannot  say  every  day : 
hnt  I  saw  him  at  the  Refectory  generally, 
and  I  remember  it  particularly,  because  he  sat 
at  a  table  by  hunself ;  1  believe-  he  could  not 
be  absent  without  beipg  missed,  because  we 
knew  every  Pfi'^iOi^  that  came  in  and  went  out. 

Sol,  Gen,  Then  swear  Mr.  Samuel  Morgan. 

£Which  was  done.] 

Att,  Gen,  BIr.  Morgan,  were  you  at  St. 
Omers  m  1677,  and  1678  ? 

Morgan,    I  was,  my  lord. 

Alt,  Gen.  Did  you  observe  Mr.  Oates  to 
be  there  at  that  time  ? — Morgan,  Yes,  I  did. 

Att,  Gen,  Pray^give  an  acoooot  wbea  he 
eame  and  wbcBbo  wenl  away  P 


Morgan,  He  came  14  or  15  days  befbra 
Christmas,  as  I  remember,  and  went  away  ia 
June. 

Alt.  Gen,  What  Christmas.do  you  mean, 
Mr.  Morgan? 

Mwf^uH,    Christmas  1677. 

Att.  Gen.    And  when  did  he  go  away  ? 

Morgan.    In  June  1678,  he  went  away« 

Att.  Gen.  Was  he  alwcnt  any  time  during 
that  space  ? 

Morgan.  My  lord,  I  know  not  that  he  wajb 
ever  OMent  above  one  night  in  all  that  time. 

Att.  Oen,    What  time  was  that  one  night  f 

Morgan,  Truly,  my  lord,  I  cannot  tell, 
what  month  it  was  very  exactly. 

Att,  Gen,  Whither  was  he  gone  that  night  P 

Morgan,  He  went  to  Watton,  three  miles 
off  from  St.  Omers. 

Att.  Gen.  Do  you  remember  tlietime  when 
Mr.  nilsley  came  away,  and  when  Mr.  Bur- 
naby  came  to  St.  Omers  ? 

Morgan.  Yes,  I  do,  my  lord,  very  well. 

Sol.  Gen.  Was  Mr.  Oates  there  when  Oil- 
sley  went  away  ? 

Morgan.  He  was  there  then. 

Sol.  Uen,  Was  he  there  when  Mr.  Bumabj 
cameP 

Morgan.  He  was  there  when  Mr.  Bamabj 
came  thither. 

Sol,  Gen,  Was  ht  there  when  Mr.  Pool 
came  away  ? 

Morgan.  Yes,  my  lord,  he  was  so. 

Sol.  Gen.  I  will  ask  yon  this  short  question, 
do  you  believe  in  your  conscience  that  he  was 
absent  any  particular  time  all  that  while  ?  - 

Morgan.  No,  my  lord,  I  have  no  reason  to 
believe  so. 

Gates,  Vny,  my  lord,  ask  him  what  religion 
he  is  of? 

Morgan.  I  am  of  the  church  of  England. 

Oates.  When  were  you  reconciled  to  the 
church  of  England  ? 

Morgan.  If  ive  years  since. 

Gates,  I  desire  to  know  of  him,  what  induced 
him  to  be  reconciled  to  the  Church  of  Eng- 
land ? 

L.  C.  J,  This  is  not  a  pertinent  qncstioq, 
nor  Ht  to  be  asked.  Is  he  to  give  account  of 
his  faith  here  ? 

Just.  Withins,  It  seems  Mr.  Oates  is  angry 
when  the  witnesses  are  Papists  and  when  they 
are  Protestants  too. 

Oates,  When  was  it  that  I'  came  to  St 
Omers,  do  you  say  ? 

Morgan,  You  came  thither  in  December 
1677. 

L.  C.J.  So  he  told  yon  before ;  why  do  you 
re|ieat  things  over  and  over  again  ? 

Oates,  When  was  it  I  went  away  from 
thence,  say  yon  f-^Morgan.  Is  June  1678. 

Sol,  Gen,  Do  you  remember  the  24th  of 
April  Okl  Stile  that  year  ? 

Morgan,  Yes,  my  lord,  I  do  remember  it 
very  well. 

Sol.  Gen,  Do  yon  remember  him  to  be  at  St. 
Omers  that  day  r 

Morgan,  Yes,  I  do,  by  tbia  dvpunstaao^ 
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Arundtl.  Upon  St.  Anguttin'B  day  I  fsw 
him  conArnK'd. 

.W.  Gr/i.  What  day  is  that  ? 
AnmJeL  The  96tb  of  Slay,  acivrding  to  the 
foreij^i  account. 

Xm  C  J.  Did  you  know  him  there  tbPB  ?    - 
Arundel.    Yes,  my  tord,  I  say  I  saw  him 
confirmed. 

.So/.  Gen.  Do, you  temenibcr  Mr.  Hibley*! 
S^oini^  away  ? 

Arundel.  I  do  not  remember  the  time  parti- 
cularly, but  I  do  remember  Mr.  Oatea  was  ac- 
tually there  then. 

SuL  Gai.  Do  you  remember  when  Mr.  Bar- 
nahy  cauie  tu  St.  Ouiers  ? 

A  r  untie  I.  No,  I  do  not  remember  th^  tnne^ 
but  he  fias  there  then  too. 

Sol.  Ocn,  Do  you  remember  when  Mr.  Pool 
went  away  ? 

Arundel,  No,  I  cannot  tell  what  day  it  waa, 
but  he  was  there  at  the  time  of  his  going  away, 
upon  my  oath. 

Sol.  Gen.  Can  you  tell  any  Mher  partknilaf 
time  ? 

Arundel.  The  1 1th  of  Jlay  ^ew  Stile,  thop 
was  an  action  exhibited  in  the  college. 
L.  C.  J.  Was  Oatea  there  then  ? 
ArundtL   To  the  best  of  my  remeniliraiice 
be  was. 

L.  C.  /.  He  does  not  affirm  any  particularf 
but  only  speaks  in  geneval. 

OaUs.  Are  you  a  Protestant  too,  Sir  ? 
Arundel,  fio,  doctor,  1  am  noL 
Oatcf.  Pray,  my  lord,  I  deure  to  know  wbft| 
religion  he  is  of? 

Arundel.  1  am  a  Papist,  mv  lord. 
Oatet.  Pray  ask  him,  by  what  nanM  be  went 
at  St.  Omcrs  ? 

Arufia'fl.  I  believe  you  know  that  as  iieQ  as 
I,  Dr.  Outts. 

L.  C.  J.  V  ou  must  answer  his  <|ue^tion. 
ArundtL    I  went  by  the  name  of  Spencer, 
my  lonl. 

Oati  s.  \  do  remember  him,  my  lord,  to  have 
been  fhere. 

Arundil.  Sir,  your  humble  scr^'ant. 
Oattt.  It  is  almost  seven  years  ago,  my  lord, 
and  I  iitay  not  su  well  renumber  them  as  they 
do  me  ;  hut  I  di'sire  to  know  m  lien  he  went  to 
St.  Omers  tiist,  and  how  long  he  wak  there  ? 
Arundel.  1  was  there  st>tn  vears. 
Oalts    Pruy,  niy  lonl,  ask  hiiii,  whether  he 
was  of  ihe  S-Mlality  ? 

ArundJ.  Yes,  my  lord,  I  was. 
L.  C.  J.  \Va«  he  reader  of  the  Sodality  ? 
Arundel.    Yes,  my  lonl,  in  my  time  he  was 
reader. 

()atc$.  Then,  my  lord,  I  desire  to  ask  him, 
whether  he  ever  Iicard  of  n  consult  of  the 
JesnitK,  that  was  to  he  heU  in  Enj^laud,  in  April 
1078,  and  from  whom  he  heard  it  ? 

Arundel.  Yes,  my  lord,  i  did  hear  in  tho 
collegfi  of  a  congregation. 

St*i.  Gen.  Was  that  an  extraonlinary  one,  or 
of  coui"se  ? 

Arundel.  It  waa  only  of  course,  as  thej 
told  us  \  ODoe  in  three  yeary  they  h|iTe  one. 


Sol.  (tin.  Ay,  pniy  tell  my  lord  snd  the 
jury  that  circumstance,  huw  you  cojuc  to  re- 
uieiithtT  it. 

Mitrf^un.     Wc    had  t!in   Trial  of  Ireland 
brouirhiovcr  to  us  so<in  after  it  was  printed, 
nnd  there  we  fcMuul  mentioned,  that  Mr.  Gates 
haddeposcil.  thai  the  CMth  of  April  KiiK,  there 
was  u  C(msnU  of  the  Jesuits,  and  :hey  met  at 
the  W  hite  llnrse  tavern,  where  they  resolved 
to  kill  liie  ki'i;;,  and  he  4*nrried  that  Uesolutiou 
ftinn  chafnlMT  to  chaMihiT,  aini  he  did  numi- 
naie  the  da\  ;  and  h.-iving  it  then  tiiesh  in  my  j 
memory,  tliouirh  he  swore  that  he  w<i^  the  24tli 
of  .4|»nT  Old  Slile  in  L/iUilon  at  that  Consult, 
yet  I  found  him  to  lie  at  St.  Ouiers  by  a  parti- 
cular ch*cumstance.     .My  lord,  I  was  playin;^ 
At  ball  that  day.  and  struck  it  over  into  a  court, 
into  which  I  coehl  not  get  over  my  self,  but  I 
haw  .Mr.  Oates  then  walking  in  the*  court,  and 
I  came  and  borrowed  his  key,  and  so  went  in, 
and  there  pa&sed  between  us  words  of  friend  - 
phip. 
X  C.  J.  When  was  this,  do  you  say  ? 
Mifrf^iin.  The  Ctth  of  April  167a,  Old  Stile. 
Outes,  I  desire  to  let  hLs  orders  be  S4*en. 
JL  C.  J.  No,  he  shall  not  be  put  to  shew  any 
^ch  thing. 

Oiitei.  Jle  is  a  minister  of  the  church  of 
England,  my  lonl. 

L.  C.  J.  Sir,  we  tell  you  we  will  not  do  it ; 
what  ado  is  here  with  your  impertinent  ques- 
lions  ?  Have  not  I  told*you,  you  shall  not  en- 
snare the  witnesses  ? 

Vfitct,  He  was  going  to  pull  out  his  orders 
hiuiM'lf 

Ait.  Gen.  My  lonl,  Mr.  Oates  may  see  them 
if  he  will,  he  is  a  beueticed  miuister  of  the 
chtin-li  tif  England. 

L.  C.  J.  l)tn.s  he  mean  those  onlers  ? 
Alt.  Gen.  Yes,  he  does,  and  here  they  are. 
L.  C.  J.    Let  him  see  them.     LWliich  was 
done.] 

(hitti.     ]\Iv  Inrd,  1  desire  to  know  of  this 
guntlcti^an,  v.fi:»;  nauie  lir  wrnf  hy  aiSt.  Omti>* 
Alffi:iin.   I'y  thr  nantt*  of  ^lorir 
SU.   (itn.    JSvMiir  Mr.   Aiuiuh!,      [U'hieh 
wabdonel 

Att.Gifi.  IVay.  Sir.  will  you  j;i>r:'nac- 
roiinl  in  short,  w  hVth-.  r  j  <a  w»  re  at  St.  ihiur  . 
in  l.;i/  iir.ii  loTJt,  an«I  tlie  time  when  Oates 
came  tl'.i  lifi*.  and  nh.'ji  )\r  \\.  ,ii  a\v;iv  ? 

.1/ .. ,;  /i  /.  1  \i  as  tlivve  u  lit  ii  iJr.  i,*ates  came, 
ar.d  wlit'ii  \w  '.verit  a>vov. 
-f:^  (itri.  Wlurn  wasiluit? 
Arundel.  8ir,  I  eannrit  be  posiiive  to  the  time 
exaLtly,  but  1  tiiink  it  ua3ai:aut  Janniiry  1G77, 
tl;  il  !m«  e.iino  liien ,  and  he  wrnt  j.ua^  about 
Ji;m'  lu7o.  1  cuuuot  i'e  ^osiiivc  to  the  lime 
ex.i.  tlv. 

L  ' '.  J.  I fi»  doos  not  pj:rlicu!arly  rcmeml>er 
thetimt,  Imi  li--  thinks  it  ^\  as  at)out  January 
i()<  / .  ti»/  r:u;»v'  thither. 

Anttnli.  I  lu'v;-  your  lordship*s  pardon,  he 
came  liu  w  about  December. 

Alt.  (tr,i.  V,o  yuii  remember  any  particular 
cireii instance*,  that  you  saw  him  there  any 
particular  time  ? 


11»] 


STATE  TRIALS,  1  Iambs  II.  l685.— /«•  Ptrjury. 


[1130 


Oatn,  Pny,  my  loH,  be  pleased  to  ask  tliis 

S^ntlenian,  what  studies  be  foUowoi  at  Bt. 
meni  ? 

L.  C.  J.  He  was  of  the  Sodality,  he  says. 
ArundeL  My  lord,  I  studied  to  the  end  of 
rhetoric. 

Outt9.  My  lord,  I  desire  to  know  whether 
when  he  came  from  8t.  Omers,  be  did  come 
diredlyfo  Eiiglatid  i* 

ArundtL  No,  1  went  from  theoce  to  Paris, 
my  k»fd. 

SoL  Gen.  8wear  Mr.  Christopher  Turber- 
▼ila.  [Which  was  done.] 

Att.  Gen.  Pray,  Mr.  Tuiiiervile,  will  you 
M^uaiut  tny  hml  and  the  Jury  whether  you 
were  witli  Mr.  Qates  at  St.  Omers,  and 
when  ? 

TurherziU.  Ve«,  my  lord  ;  he  went  by  the 
name  of  Sampson  Lncy  there,  and  there  I  saw 
him,  and  there  I  was  with  him  all  the  time ;  I 
was  there  before  htm,  and  I  remained  there 
after  he  wept  awa^y* 

Att.  Gen.  What  time  did  he  come  to  St. 
Omers,  1  pray^ou  ? 

Turberviie.  Blefbfe  Christmas. 

L.  C.  J.  What  year  ? 

7\trberidite.  In  the  year  1677. 

Att.  Gen.  What  time  was  it  he  went  away  ? 

2\irherviif.  In  June  1678. 

JL.  C.  J.  Were  you  there  all  that  while  at 
St.  Omers  P — Turbervile.  Yes,  1  was. 

L,  C.  J.  And  to  the  best  of  vour  apprehen- 
sion, you  think  he  was  there  all  that  while  P 

Turbervile.  Yes,  I  do  so,  my  lord. 

Sol,  Gen.  Can  \ou  speak  of  any  particular 
days  yon  can  remember  P 

Turber-oilf.  Yea,  I  do  remember  him  upon 
the  fourth,  iiffb,  and  sixth  of  May,  fhr  two  or 
three  days  together  ;  for,  my  lord,  1  do  re- 
member this  circumstance :  Mr.  Pool  about 
that  time  went  away,  and  that  Tcry  day  Mr. 
Pool  went  from  the  colk»ge,  I  changt^l  my 
lodging  and  went  into  his  lodj^ingf,  and  that  day 
I  saw  Dr.  Oatcs  in  the  chamber,  and  by  the 
chamber -door. 

Att.  Gen.  Did  he  continue  in  the  collect 
firom  the  time  he  <»ime  about  Christmas,  to  the 
time  he  uent  away  in  June  P 

Turbervile.  Yes,  he  did  all  the  while,  except 
it  were  one  night  in  January,  when  he  went  to 
Wattoo.' 

X.  C.  J.  What  time  in  June  did  he  go  away  P 

Turbervile.  I  am  not  positiTe,  but  I  am 
morally  sure  he  went  away  the  23d  of  June, 
as  near  as  I  can  remember. 

Oatei.  I  was  there  in  June,  that  is  very  well 
known. 

L.  C.  J.  What  do  yon  remember  of  liis 
reading  in  the  college  P 

J^rberrile.  T  do  remember  he  was  reader 
there  on  Sundays  and  holidays  for  a  great 
while  ;  I  cannot' swear  npon  what  Sunday  he 
began,  but  he  left  off  the  Sunday  beibre  be  went 
away. 

L.  C.  J.  As  near  as  you  can  remember, 
when  did  he  begin  to  read  r 

JUrberwik.  Itwutlie  bqpfainnif  of  April, 


or  Utter  end  of  March  ;  I  cannot  jusdy  swear 
which  it  was. 

Air.  Moilo^.  Did  he  read  on  Holidays  as 
well  as  Sttmnys  ? — Turbervile.  Yes,  he  did. 

Oate$.  i  must  ask  this  gentleman  one  qoea- 
tion,  if  your  lordship  please,  and  that  is  tbis, 
what  name  be  went  by  at  St.  Omers  P 

TurbercUe.  1  went  there  by  the  name  of 
Farmer. 

Oatet.  Pray  you,  my  lord,  ask  him  what 
religion  he  is  of  P 

'rurbejvUe,  It  is  A  hard  question  to  answer 
that. 

Oatei.  Nay,  my  lord,  I  desire  to  know  whit 
is  his  religion  ? 

TurberDtU.  J  am,  my  k>rd,  a  Roman  Ct"' 
tholic. 

Outet.  Ask  hini  when  he  went  to  St  Omers 
first,  and  how  long  he  staid  there  ? 

Turberoiie.  1  was  there  seven  years  verj 
near. 

Oatet.  I  desire  to  know  whether  he  did  eome 
away  directly  to  England,  when  be  catnetioai 
St.  Omers  P 

Turbervile.  No,  my  loni,  I  went  into  Italy. 

Gates.  iPray  you,  my  lord,  I  desire  to  knov 
whether  he  dfd  go  to  liome  ? 

X.  C.  J.  What  if  he  did,  what  then  ?  that 
is  not  all  to  the  purpose,  he  went  into  Italy, 

Gates.  Pray,  my  lord,  be  pleased  to  ask  bin 
this  questidn  tbrther,  was  he  a  witness  on  the 
behalf  of  the  five  Jesuits,  or  of  Langtiom  at 
their  Triab  P 

Turbervile.  No,  my  lord,  I  was  not. 

Outts.  Pray,  my  lord,  be  pleased  to  ask  hiiv 
then,  what  rei%ard  be  has  been  promised^  ct 
is  to  have  for  giving  this  evideuce  P 

TurbercUe.  None  at  all,  nsylord. 

Gates.  Pray,  my  lord,  ask  him,  whether  or 
no  he  heani  of  any  ccmsult  of  the  Jesuits  in 
April  1678,  and  from  whom  P 

Turbervile.  There  was  a  congregation,  as  I 
heard,  but  I  do  not  remember  that  any  of  thu 
fathers  went  from  the  college  to  it ;  several 
came  by  there,  and  lodged  there  as  they  weat, 
and  as  they  came  back. 

Gates.  Pray,  my  lord,  ask  him  how  he  came 
here  to  be  a  witness  in  this  cause  P 

Turbervile.  I  was  subpoenaed. 

Gate*.  Who  served  the  subpoena  upon  him  ? 

Turbervile.  The  managers;  it  was  sent  to 
me  by  the  king's  counsel,  I  suppose  ;  a  man 
brought  it  to  me. 

L.  C.  /.  It  is  DO  matter  who  brought  it  you, 
you  were  sul)|MFnaed,  that  is  enough. 

SoL  Gen.  Swear  Mr    Anthony  Turberrile. 

[Which  was  done.] 

Att.  Gen.  Were  you  at  St.  Omers  in  107T 
and  1678  P 

A.  Turbervile.  Yes,  my  lord,  I  was. 

Att.  Gen.  Did  you  (Observe  the  defendant 
Mr.  Oatos  there  at  that  time  P 

A.  Turbervile.  Yes,  I  observed  him  all  the 
while  he  was  there. 

Att.  Gfn.  When  did  he  come  to  St.  Omen  f 

A.  Tkrberoilc  In  tlia  year  1677,  about 
Ohrittmaa* 
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Omia.  No,niylord,itisiiotfitUM9rahoiildp 
Ibr  there  is  a  turn  to  be  MfTed. 

L.  C.  J.  What  do  jrou  meeo  by  that?  Ay, 
and  a  sood  turn  too,  if  tbeee  witnetMi  awcar 
true :  It  is  to  brini^  truth  to  light,  and  perjured 
Tillains  to  condign  punishment. 

Oata.  Good  my  lord,  br  pleased  to  hear  me. 

L,  C  J.  If  you  beha?e  not  yourself  with 
that  respect  to  the  court  as  vou  ought,  fny 
get  you  gone.  Do  you  think  you  snaU  mm 
such  language  as  this  in  a  court  of  justioar 

Oates,  My  lord,  I  did  not  design 

L,  C,  J,  *Jf  you  behave  yourself  as  yoo 
should,  you  shall  have  all  due  regard ;  but  if 
you  fly  uut  into  such  abusive  eztravagaacieii 
well  calm  you  as  you  ought  to  becalmed. 

Oat€$.  I  would  Tindicate  myself,  1  meant  it 
not  of  the  court. 

X.  C.  J.  So  you  had  need.  Don't  think  we 
sit  here  t>  let  you  asperse  the  iiistioe  of  the 
court  and  of  the  nation,  as  if  the  judges  sat 
here  to  serf  e  a  turn. 

Oate$,  I  say,  tliese  men  do  come  to  ser^c  a 
turn ;  but  I  laid  no  aspersion  upon  the  oourt, 
nor  meant  it  of  them. 

X.  C.  J.  Behave  yourself  as  yon  onglit,  and 
you  shall  be  heard  with  all  the  iaimess  can  be 
desired. 

Oata.  I  did  perceive  your  lordship  and  the 
court  made  yourselves  pleasant  with  tny  ques- 
tions. 

1.  C.  J.   I  did  not  make  myself  pleasant 
with  your  questions,  but  when  you  ask  impcr- 
tinent  ones  you  must  be  corrected :  Yon  sea 
we  do  the  same  thing  with  them  ;  I  find  ikult , 
with  nothing  hut  what  is  not  to  the  purpose. 

Otttcs,  My  loril,  I  desire  it  may  bt  ohsenred, 
tliat  these  men  that  come  now,  are  the  same 
witiiesKcs  that  appearetl  at  the  Old  Bailey,  and 
were  not  believed  there. 

L.  C.  J.  Observe  what  you  will  by  and  by. 

Att,  Gen.  No,  they  arc  other  men,  but  they 
bear  the  same  testimony  iu<leed. 

Sol.  Gen,  Swear  Mr.  Clavering.  [Which 
was  done.] 

Alt,  Oni.  Come,  Sir,  Ml  ask  yoo  a  short 
qiicstii>n*,  were  vou  at  St.  Omers  with  Mr. 
Oates,  and  when  .'* 

Clavtrinf,  Yes,  I  wa.^ ;  I  came  the  lOth  of 
Deocmlier  1G77,  to  St.  Omers;  he  told  me  he 
came  thither  that  day  too,  and  1  lived  there  all 
the  time  that  he  was  there,  which  was  till  to- 
wards the  middle  of  summer:  I  do  not  re- 
member that  he  ever  was  absent,  but  once  at 
Watton. 

Act.  Gen,  Do  you  remember  Mr.  Bnmaby's 
coming  thither  ? 

Ciavcting.  Mr.  Oates  was  there  when  Mr. 
Bumaby  came  there. 

SoL  Gen.  Was  he  there  when  Pool  came 
away? 

clavering.  He  was  there  when  Mr.  Pool 
went  away,  and  likewise  1  remember  his  being 
there  at  the  time  of  the  congregation. 

Att.  Gen,  Pray,  tell  the  circumstance  how 
you  know  he  was  there  then  P 

CUmring.  Thert  oune  a  gantlemui  Ihiia 


Att,  Gen,  When  went  he  away  ? 

A.  TurberoiU.  A  gentleman  who  was  for- 
«ierly  sworn,  (Mr.  Thoniton)  and  I  were  at 
breskfast  with  him  tlic  self-same  tine  when  be 
went  away. 

X.C./  When  was  that? 

A.  Tmrhervilf,  1  suppose  about  the  latter 
end  of  June  J678. 

Att.  Gen.  Did  you  observe  him  to  be  there 
in  April  or  May  1678  ? 

A.  '[krhrrrile.  He  was  not  absent  above  one 
eight  in  January  that  1  can  roBember  from  his 
first  coming  thither,  for  it  was  impossible  he 
should  be  absent  and  not  missM,  he  sitting  at  a 
distinct  table  by  himself,  and  hb  conversation 
being  so  remarkable  for  a  great  many  ridicu- 
lous actions,  and  ffreat  many  pretty  jests  that 
ba  used ;  so  that  De  was  like  a  silly  oersoo,  as 
I  may  call  him,  that  used  to  make  sport, 
and  nobody  could  be  inissd  si>  soon  as  he: 
And  I  saw  a  httle  boy  in  the  college  beat  him 
up  and  down  with  a  ibx*s  tail.  Indeed,  my 
k>rd,  all  his  actions  were  very  remarkable :  I 
saw  him  very  much  abusive  to  persons  that 
liv'd  with  him  in  the  collep*;  sno  Mr.  Oates 
could  not  he  a  person  of  this  note,  but  all  tlie 
world  must  take  notice  of  liiro,  and  all  that 
knew  him  must  iiiisi  him,  if  he  were  sway. 

X.  C.  J.  Yon  luar  him,  Mr.  Oates ;  he 
gives  you  a  particular  character ;  he  says  you 
were  a  very  notorious  person  in  many  in- 
stances. 

A,  Turbcrrik,  My  lord,  I  was  a  person  then 
the  youn|j;cst  ia  the  whole  company,  and  Mr. 
Oates  bcinir  vi  ry  abusive  to  \\n\  1  did  what 
became  me  to  r>i;ht  myself  upon  liiin. 

Oat  ft,  iVay,  my  I«»nl,  be  plcaMil  to  ask  this 
gentKiuan  whoi  Ihr  liuine  uns  hu  went  b}'  at 
St.  Omers  i* 

A.  Turtfcn'ilc.  Hy  my  ^rnnilinother*sname, 
whirh  wa^  Farmrr. 

X.  C.  J.  Do  yoa  ivKH  mlier  the  time  when 
Mr.  HiNey  went  uway  I'lojii  Si.  Omers. 

A.  Turkfcrrile.  lio  wtnt  away  upon  a  Son - 
day.     Mr.  Oates  rcnminod  ul'iertiards  there: 
.  I  am  positive  I  saw  Mm  several  days  afVer. 

X.  C.  J.  Do  yon  It  member  when  Mr.  Bnr- 
naby  came  tliither. 

A.  TurhtrviU.  Yes,  m^  lord,  and  Mr.  Oates 
was  there  then. 

X.  C.  J.  Will  yon  ask  him  any  questions? 
If  you  are  not  rtTaily ,  1  will  a&k  him  Mime  for 
^  you.     Come,  what  religion  arc  you  of.^ 

A.  Turbervile.  1  am  a  Roman  Cathoh'ck, 
my  lord. 

X.  C.  J.  Well,  a:id  bow  long  were  you  at 
St.  Omers  ? 

A,  Turbervile.  Six  yean  and  upward,  my  lord. 

X.  C.  J.  When  you  came  away  from  thence, 
did  you  come  directly  for  Kngiand .' 

A,  Turbertile,  I  took  a  circumferenoe 
round. 

Gates.  My  lord,  T  do  fmd  my  defence  is 
■uder  a  very  ffreat  prejudice. 

X.  C.  J.  V\  hy  so  ?  Because  we  won't  let 
you  ask  impertinent  questions,  or  such  as  may 
recder  the  witnessee  obpanoos  te  a  penalty. 
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that  dented  a  charity  of  the  students,  and  I 
was  the  person  that  made  the  coHection  for  him 
in  the  house ;  and  I  remember  be  did  ask,  if 
there  was  any  one  that  was  a  student  there  that 
had  been  in  Spain  ?  We  told  him  thei«  was 
one,  and  described  him ;  upon  which  he  knew 
the  gentleman  in  Spain.  Upon  that  I  told  Mr. 
Gates,  that  there  was  one  there  that  knew  him, 
but  he  deny'd  to  oome  and  speak  with  him. 
Now  I  remember  that  it  was  the  time  of  the 
oongrention,  for  some  made  enquiry  why  he 
|rot  so  Cttle  money  at  Watton,  and  it  was  said 
It  was  because  tlie  fathers  were  gone  to  the 
congregation  in  England.  And  be  asked  roe 
fianicularly,  what  was  done  at  the  congrega- 
tion in  England  P 

X.  C.  J.  Did  Gates  ask  that  question  ? 

Ciaveriug,  Yes,  my  lord,  he  did. 

X.  C.  /.  Whom  did  he  ask  it  of? 

Ctavering.  Gf  me. 

X.  C.  J.  Whni  was  that? 

Clavcrin^.  1  think  it  was  about  the  time  of 
the  congrv^ration. 

X.  C.  J.  How  came  he  to  ennnlre  after  it  t 

Ci4tr€ritig,  I  was  talking  with  him,  and  said 
he  to  nic,  <  Know  you  nothing  what  the  busi- 
ness is  that  they  are  to  do  at  the  congrei2[&tion  ?' 
Said  I,  *  Mr.  Lucy,  I  know  not  what  they  do ; 
I  think  not  much  :  for  I  hear  at  those  meet- 
ings many  times  they  stay  an  hour  or  two,  and 
have  done  when  they  haTC  chosen  their  pro- 
curator.* 

Sol.  Gen,  And  yon  believe  he  was  there  all 
the  time  ? 

Clavering,  Yes,  my  lord,  I  do  believe  it. 

Oatet.  Vtny,  my  lord,  let  me  ask  him  a 
question  or  two. 

X.  C.  J.  Ay,  what  you  will. 

Oates,  What  religion  is  this  gentleman  of? 

Clavering.  I  am  a  Catholic. 

Gates.  A  Roman  Catholic  you  mean,  I 
suppose? 

Clavering,  Yes,  I  always  ondestood  it  so, 
Mr.  Gates. 

Oates  My  lord,  I  desire  to  know  how  he 
came  notto  oe  produced  at  the  Jesuits  TVial,  to 
give  this  evidence  he  gives  now  ? 

Clavering.  1  can  give  a  very  good  reason 
perhaps  :  I  was  then,  my  lord,  m  Germany. 

X.  C.  J.  That  is  reason  good  enough  of  all 
conscience. 

JiLst.  WithUu.  That  was  a  new  question,  and 
you  have  a  satisfactory  answer,  I  tnink. 

SoL  Gen,  Swear  >Ir.  John  Copley.  [Which 
was  done.] 

Att.  Oen.  Were  you  at  St.  Gmers  in  1677 
and  1678? — Copley/.  Yes,  I  was. 

Af*.  Gen.  Was  Gates  there  then  ? 

Copley,  I  saw  bin-  all  the  time  be  was  there. 

Sol,  Oen,  When  did  he  come  thither  ? 

Copley,  He  came  a  little  before  Christmas, 
to  the  best  ofmy  remembrance. 

Sol,  Gen.  When  went  he  away  ? 

Cooley,  In  1678. 

Sol,  Gen.  In  what  month  in  1678? 

Copley,  In  June  1678.  ^ 

Soi.Gen.W9M  bealMent  anjfbt  tf  thU 
imc? 
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Copley,  I  was  there,  and  he  was  there  too. 

SoL  Gen,  Was  he  absent  any  part  of  th» 
time  from  Christmas  to  June  ? 

Copley,  Kay,  I  am  sure  he  was  there  all  tlM 
time,  except  that  night  he  was  absent  at  Wat- 
ton,  and  that  was  in  January. 

Dates,  Pray,  my  lord,  ask  him  what  religion 
he  is  of? 

Copley,  Does  your  lordship  ask  me-  that 
question  ? 

X.  C.  J,  Yes,  I  do  ask  you ;  Mr.  Gates 
would  know  it. 

Copley.  I  ani  a  Roman  Catholic,  ray  lord. 

Sol  Gen,  Swear  Mr.  Cook.  [Which  wae 
done.] 

Att.  Gen,  Did  you  know  Mr.  Gates  at  Sc 
Gmors,  and  when? 

Cook,  He  came  there  a  little  before  Christ- 
mas, 1077. 

Att,  Gen.  How  came  you  to  know  hiiA 
there? — Cook,  I  lived  in  the  bouse  then. 

Att,  Gen.  Was  he  there  all  April  and  May? 

Cook.  Yes,  he  was  there  till  the  latter  end  oif 
June. 

Att,  Gen.  Did  you  see  him  every  day  ? 

Cook.  Yes,  I  did. 

Att,  Gen,  Canyon  tell  any  particular  time  f 

Cook,  1  am  positive  he  was  there  the  30th 
of  April. 

Alt,  Gen.  What  SUle  ?— Coci/k.  New  Stile. 

X.  C  J.  How  do  you  know  he  was  there 
then? 

Cook.  It  is  a  remarkable  time ;  there  is  a 
procession  that  they  keep  there  on  that  day 
from  the  Sodality  to  the  church,  and  I  saw  hhn 
go  among  the  rest  at  the  latter  end  among  the 
rhetoricians. 

X.  C.  J.  What  say  you,  was  he  there  cm 
that  day  Mr.  Ililsley  went  away  ? 

Cook.  I  do  not  remember  that. 

X.  C.  J.  Do  yon  remember  Bumaby  ? 

Cook.  I  was  there  when  Mr.  Bumaby  went 
away. 

X.  C.  */.  But  wheu  he  came  was  Qatea 
there? 

CooA;.  I  cannot  speak'particularly  to  that 

Ait.  Gen:  What  was  yom*  place  m  the  Col* 
lege? 

Sol,  Gen.  Mylei>d,1iei8aLay-mao,  bemrt. 

Cook,  I  was  atervant  in  the  bouse. 

Data.  In  what  place  do  yon  serve  ? 

Cook.  Iwasataylor. 

Oates,  I  do  not  remember  him. 

Cook,  But  I  remember  you. 

Sol.  Gen,  Swear  Jo.  Wright,  esq.  [Whick 
was  done.*] 

Ati,  Gen,  Do  yim  remember  Gates  at  8L 
Gmers?— HWA^  Yes,  I  do. 

Ati.  Gen,  When  tiras  it  * 

Wright,  The  winter  before  the  notice  of  the 
plot  was. 

Ati,  Gen,  What  year  was  it  in  ? 

Wright.  In  the  year  1677. 

Att.  Gen.  What  month  in  that  year  did  be 

me  thither? 

Wright.  I  camiot  tell,  it  was  winter  tiae. 

Ait  Gim.  When  did  iMgo  awajf 
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oathv  wbicb  win,  that  jou  ivcre  preieiit  at  a 
oooMikof  tha  jMuilithe  24tb  of  April,  I6789 
at  the  White- Hone  Tavern  in  the  Strand; 
'  Vbi  mera^*  yon  were  not  there.  Now,  do 
you  admit  in  the  lint  place,  that  you  were  for* 
awom  in  that  particular  P 

Omia.  No,  my  lord,  1  do  not. 

L.  C.  J.  If  the  Jury  find  tliat  you  were  lar« 
•worn  in  that  fint  |i«iiot,  that  you  were  nol 
there,  it  wiil  be  easily  beiievod  you  swore  frbe 
in  the  other  point,  that  you  did  not  carry  th0 
resolution  I'rom  cbamlier  to  chamber. 

Oates,  But,  my  lurd^  it  is  not  ucli  assigned,  I 
think. 

L,  C.  J.  That  v^ill  be  sated  to  you  alter  th« 
verdict,  I  tell  yon,  if  there  lie  occasion  for  it. 

Gates.  My  lord,  I  suppose  the  proof  ougliC 
to  be  accord mg"  to  the  rrcord,  and  the  reoord 
makes  the  peijury  differ  from  the  oath. 

X.  C  J.    1  toll  you,  that  is  to  the  fonn,  and 


n-  right.  He  went  away  in  summer,  1  caonot 
fell  iuat  the  time. 

Att.  Otn.  Was  he  absent  at  any  tiose,  fnun 
his  cominif  in  winter  to  his  guinf^  away  in 
summer  P 

Wright.  The  scholan  said  he  was  once  at  a 
place  called  Watton. 

L,  C.  J.  Come,  this  says  nothing  to  the 
pur|iose. 

Sol.  Gen.  My  lord,  u  c  leave  it  here. 

L.  C.  J.  What  say  you  to  it  then,  Sir. 
Oates? 

Oatet.  Has  Mr.  Attorney  done  ? 

Att.  GcTi.  Yc«,  we  hate  done  lor  the  present. 

L.  C.  /.  Then  are  you  to  make  your  de- 
fence. 

Oat  CM,   My  lord,    here  is   an    Indictment 
brought  agaust  me  for  Perjury  ;  and  this  In 
dictment  sets  forth,  *  That  I  s1i»ul<l,  upon  the 
■  17tb  of  Decembo-,  appear  at  the  Old  Uailey, 


'  and  there  swear,  Tliat  there  was  a  treasonable  I  tliat  will  be  saved  to  you  af\er  the  verdict  one 

*  consult  oft  be  Jesuits  mci  at  the  White- Horse  j  wav  or  tlie  other. 

■  TVTem  in  the  Strand,  and  that  this  treasonable  |      Oatet.  Then  will  your  lordidiip  be  pleaaad 

*  consult  did  divide  itself  into  k-ssor  companies    to  consider  there  was  a  reixird  brooglit  in, 

*  and  nK<elin^  and  that  1  carne<l  about  a  cer-  I  which  is  almost  the  samt  with  that  J  am  to 

*  tain  rew>Iutr»n,  uliidi  the  Jesuits  eanie  to,  1  offer  to  be  read,  oo  my  behalf,  and  which  is  the 

*  concerning  killing  the  king,  from  chatnher  tu  j-  first  proof  that  I  have  to  olfipr  of  the  consult 

*  chamber  to  be  signed.^  My  loi'd,  I  have  a  that  was  held  in  Ltmdon,  in  April  1678.  And  I 
great  exception  to  make  to  this  Indictment,  |  desire  Mr.  I'crcivile  may  he  called,  I  forget  bio 
and  that  is,  my  lord,  as  to  the  form.  For,  by  ,  christian  name,  and  Mr.  Vaughan  who  is  my 
your  lonlship^s  favour,  I  think  tlie  perjury  is  j  solieitor :  but  pray,  my  lord,  fet  me  tint  have 
not  well  assigne«l,  and  according  as  I  am  ad-  the  opinion  01  the  court,  whether  they  did 
vised,  I  offer  this  to  your  lordsTiiji's  consider-  prove  the  words  that  I  am  said  to  swear,  wm 
tion.     It  says  in  the  assignment  or  the  |ieriury,    they  are  laid  in  the  imKctment. 

*  Ubi  revera  et  in  facto  pnedictns  Titus  Gates        L,  C.  J.  Yes,  very  fully,  we  think  so ;  but 

*  non  j>nes4ii8  fuit  ad  alitiunm  Consultationem    the  Jury  are  to  try  that ;   that  is  a  point  of 
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*  pmdict'  in  le  8trajid,  in  Com'  Midd*  prsedict', 

*  super  vic^simum  «|uartum  diem  Apru\  axmo 
'  Dom'  Millioesimo.* 

L.  C.J.  How,  «  MiUicesimo  !> 

Oatet.  My  lord,  it  is  Law  Latin :  I  suppose 
it  may  ser^e  in  a  court  :* 

L.  C.  J.   No,  it  is  true  Latin  there. 

Oatts.  I  cannot  tell  how  to  read  it  better. 

L.  C.  J.  I  do  believe  that. 

Otites.  It  is  written  in  such  a  hand,  I  cannot 
read  it ;  but  the  substance  of  it  is,  it  says  here, 
That  I  did  not  carr^  any  resolution  from  cham- 
ber to  chamber  stgnand.  Now  the  evidence 
charged  upon  mc  to  be  given,  is,  that  I  did 
not  sec  it  si^  nat^ :  so  tliat  the  assigt^ment  of  the 
perjury  dues  not  pursue  the  Oath,  as  it  is  set 
forth  ;  fur  if  it  be  signat^  in  the  evidence  that 
was  given,  it  ought  to  be  signaV  in  the  perjury 
that  i«  assigned ;  and  1  humbly  crave  tlir  opi- 
nion oi'  your  lordship  aud  the  court  upon  this 
point. 

L.  C.  J.  Look  >t>u,  Mr.  Oalcs,  that  you  of- 
fereil  befure,  and  I  gave  this  answer,  wliich  I 
must  now  repeat,  That  now  we  are  upon  the 
fact,  and  this  exeeption  will  he*  saved  to  you  for 
its  proper  timo,  it  yo4i  be  couvided.  It  is  not 
proper  now  ;  but  suppose  there  were  that  thin^ 
which  you  say  is  an  objection,  yet  ^ou  must 
know,  tnat  there  are  two  perjuries  that  are  as- 
signed ;  thtt  QBt  is  fifoa  tao  fimt  j^  of  your 


fad:  but  if  yon  will,  you  sliaU  have  our 
thuiights  about  it;  wc  think  they  are  fullj 
provol. 

Cryer,  Here  is  Mr.  Percivile. 

Oata,  Pray  swear  him.  [  W  bicli  was  done.  J 

L.  C.  J.  \i  hat  do  you  ask  him  ? 

Oates,  !VIr.  Percivile,  you  examined  the  con- 
viction of  Mr.  Ireland,  pray  put  it  m :  is  k  a 
true  copy  ? — Pcrcizile.  Yes,  it  is. 

Oates.  My  lord,  I  desire  that  a  CoBfictioB 
and  Attainder  of  Mr.  Ireland  may  be  rend. 

Att.  Gen,  It  has  lM;en  read  already. 

Oates.  My  lord,  I  will  not  take  up  the  court's 
time  any  more  than  as  necessary  for  my  de* 
fence. 

L.  C.  /.  Nay,  do  as  you  will,  as  lon^  as  yon 
offer  things  pertinent  and  decent,  the  court  will 
hear  yon  with  all  |Mitience,  aud  you  may  take 
what  time  is  ne«*S!»ary  for  you. 

Gates.  I  thank  your  lordship:  I  designed  no* 
thing  at  all  of  reilectiou  upon  the  court,  but  a 
reflection  on  the  wiUicsses  tliat  came  in  against 
me. 

CL  of  Cr.  This  is  a  copy  of  the  same  reeoid 
that  was  before  read. 

Oat  IS.  Well,  if  that  be  allowed  (or  cndence 
for  iiie,  I  um  coulenied  to  spare  the  tioie  of  the 
court,  not  to  read  it  nirain ;  but,  my  loid»  I  offer 
this,  and  desire  to  have  counsel  assigned  me  to 
argue  this  point  in  law  ;  that  is.  Whether  or  do 
the  Con^tyms  and  AHaindsa  of  kelwd, 
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TVhitebread,  and  the  rest  of  them*  of  a  treason- 
able consult  of  the  24th  of  April  1678,  where  it 
was  resolfed  tomorder  the  late  kiof^,  ousht  not 
to  be  taken  as  a  sufficifttnt  le^  pniot  of  the  fact, 
IK>  lone  as  those  attainders  remain  of  force  ? 
and  whether  tbe  arerment  of  that  being  false,  is 
to  be  received  against  those  records  ? 

L.  C.  J.  There  is  no  difficulty  in  that  at  all 
in  the.  world,  Mr.  Gates. 

Oat^,  My  lord,  I  do  not  know  the  law,  and 
therdfore  I  piuy  I  mdy  hare  coimsd  assigned 
to  argue  that  point. 

L.  C.  J»  There  is  no  question  in  it  God 
forbid,  if  arerdict  beobtainietl  by  perjury,  that 
that  verdict  should  protect  the  jp^ured  party 
from  being  prosecuted  for  his  false  oath. 
There  were  no  justice  in  that ;  nor  is  it  an 
averment  against  a  record,  for  this  is  not  a  writ 
of  error  in  fact  that  will  reverse  it,  but  the  re- 
cord remidns  a  good  record  and  unimpeached 
still :  but  though  it  bo  a  good  record,  yet  it  is 
lawful  to  say  this  verdict  was  obtained  upon  the 
testimony  of  such  an  one,  that  for»  wore  nimself 
in  that  testimony,  and  for  that  particular  per- 
juiT  he  may  surely  be  prosecuted. 

bates.  Is  not  tnat  attainder  an  unoontroul- 
able  evidenoe  of  the  fact,  till  it  be  reversed  ? 

L,  C.  /.  Yes,  it  is  %gsasai  the  party  at- 
tainted ;  but  if  ahat  attainoer  was  founded  uoon 
a  verdict  that  was  obtained  by  periury,  God 
forbid  but  he  should  be  told  so  that  did  peijure 
himself. 

Otites,  Well,  my  lord,  if  your  lordship  rules 
that  for  law,  then  I  will  go  on ;  and  I  must, 
now  observe  to  the  jury  in  the  opening  tbe 
evidence  two  things.  First,  That  the  indict- 
ment upon  which  Ireland  was  tried,  was  found 
the  16th  of  December  1678,  and  on  tbe  17th 
of  December,  the  next  day,  Ireland  was  tried 
at  the  Old  Bailey ;  and  then  I  find  this  indict- 
ment brought  against  me  for  perjury,  is  found 
at  the  Old- Bailey  six  years  after  the  fact,  by 
special  commission.  Now,  I  submit  it  to  your 
lordship's  and  the  jury's  consideration,  why 
the  presentment  and  the  finding  of  this  bill  for 
perjury  has  been  so  long  delayed,  since  it  ap- 
pears by  tbe  evidence,  mat  the  witnesses  that 
bare  been  produced  to  prove  the  perjury,  were 
either  at  the  trial  of  the  five  Jesuits,  or  might 
have  been  produced  then;  and  though  they 
are  not  aU  the  same  persons,  yet  tbey  all  bear 
the  same  testimony  that  was  then  offered,  but 
were  not  credited ;  and  I  hope  when  my  evi- 
dence is  heard,  they  will  have  the  same  repu- 
tation with  this  jury  that  they  had  with  those 
others.  My  lord,  I  must  acquaint  your  lord- 
ship and  tpis  court,  Tliat  in  this  indictment 
for  which  Mr.  Ireland  was  convicted,  Mr. 
Whitebread  and  Mr.  Fenwick  did  un4lergo  part 
of  tbe  trial,  and  did  hear  the  whole  body  of  the 
evidence  that  the  witnesses  testified  against 
Ihem;  but  there  being  but  one  witness  apfainst 
them  two  at  that  time,  which  Was  myself  (Mr. 
Hedloe  being  then  upon  an  intrigue,  as  your 
iordriiip  nay  remember) my  Ipnlchiel' justice 
Avoggs,  wlio  was  then  the  month  of  the  ooort, 
m  dBMhaigtibi  jwj  «f  Mr.  Wbitfbrpad  wd 
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Mr.  Fenwick,  and  remanded  them  to  prison, 
which  Mr.  Whitebread  six  months  afXcr  did  re- 
naark  to  the  court,  and  urged  it  as  a  plea  for 
himself  to  be  discharafed ;  hut  that  beibg  over- 
ruled by  the  court,  he  was  tried.  Now,  htt 
had  six  months  time  to  provide  himself  with 
new  fr^h  evidence  to  asperse  mc,  and  to  en- 
deavour to  falsify  that  testimony  I  gave  in 
against  Whitebread  and  Feuwick,  when  Ire- 
land was  triedv  and  so  he  .'knew  what  it  was* 
1  must  further  observe  to  you,  my  lord^  and 
gentlemen  of  the  jury,  That  my  case  is  very 
hard)  that  since  the  substance  of  my  testimony 
was  with  credit  received^  and  the  jury  upon 
iDonvictiuff  them  were  acquainted,  '*  That  mey 
bad  found  an  unexceptionable  verdict ;  that  all 
the  objections  against  the  evidenoe  were  then 
fully  answered ;  that  there  was  nothing  that 
the  prisoners  had  been  wanting  in  to  object, 
which  could  be  olyected ;  and  that  the  thing 
was  as  clear  as  the  son."  And  vet  afler  six 
years  time,  I  must  come  to  be  called  to  an  ac- 
count for  peijury  in  iny  testimony  of  that  part 
ofthePopbh  Plot,  with  which  the  kin^  and 
kingdom,  four  successive  parliaments,  all  the 
judges  of  the  land,  and  tnree  juries,  were  so 
wen  satisfied.  I  shall  therefore  offer  to  your 
lordship  and  the  jury's  consideration  the  una- 
nimous Votes  of  three  Ilouses  of  Commons  ;  I 
shall  offer  tbe  Proceedings  of  the  House  of 
Lords,  that  is  tlie  highest  judicature  in  the 
kingdom ;  I  shall  prove  what  I  have  opened 
by  tiie  testimony  of  several  noblemen  that  are 
here,  who  will  testify  this  for  me.  My  lord,  I 
shall  prove,  that  several  attempts  have  been 
made  to  baffle  this  testimony,  as  that  of  the 
murder  of  sir  Edmundbury  Godfrey,  who  took 
my  depositions,  the  contrivance  of  raine,  Fare* 
well,  and  Thompson,  made  in  the  year  1681 
or  1682, 1  forget  wliich  ;  I  shall  then  produce 
Evidence  that  I  was  actually  here  in  town  at 
the  time  in  question ;  and  then  upon  the  whole 
I  shall  submit  it  to  your  lordship  and  the  jury* 
But  to  prepare  your  lordship  and  the  jury  the 
better  tor  my  evidence,  I  would  again  ur|re  the 
strangeness  of  tliis  prosecution,  umI  the  bard- 
ship  Uiat  is  put  upon  me,  to  be  tried  for  per- 
jury in  an  evidence  given  six  years  ago^  and 
formerly  very  industriously,  tnouffh  not  suc- 
cessfully, endeavoured  to  be  fidsified  by  six- 
teen St.  Omers  youths,  that  were  produced 
and  examined  before  all  the  judges  in  the  king* 
dom,  aodlhat  not  only  once  at  Wbttebread's 
trial,  but  a  second  time  at  Langhom's  trial  | 
in  neither  of  which  would  the  jury  believe 
them,  because  of  their  religion  ends  ducation, 
and  the  persons  uuder  whom  they  were  edu- 
cated, wno  were  men  ot*  known  artifice.  Then, 
my  lord,  I  would  argue  thus :  if  at  that  time 
my  evidence  were  true,  it  must  be  tnie  still, 
for  truth  is  always  the  same ;  and  if  it  were 
then  true,  and  1  can  prove  it  to  be  true,  it  will 
be  thought  a  bard  tiling  without  all  doubt, 
that  this  slM>uld  be  put  upon  me.  Theu,  my 
lord,  I  would  fain  know  from  my  prosecutors^ 
why  this  indictment  of  pegury  has  been  de- 
fimdaelffiif  r  Why  tbept  ^\i$mn  that  cc^m^ 
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now  to  testify  this  matter,  and  could  then  bafe  i 
been  brou^t,  did  not  come  before,  to  justify 
at  the  trials  of  these  persons  what  diey  now 
say,  which  mi^ht  have  saved  their  lives,  if! 
true,  and  had  it  been  eredited.  Then  1  shall  \ 
offer  to  your  lordship  what  I  desire  you  and  . 
the  jury  would  please  to  obsenre,  that  though  [ 
the  king's  counsel  are  now  against  me,  yet ; 
they  are  also  against  themselves,  for  they  were 
of  counsel  for  the  king  in  those  cases;  oarti- 
cularly  Mr.  Solicitor  at  langhom's  Trial,  sir 
Robert  Sawyer  at  sir  George  Wakcman's  Trial; 
they  were  of  counsel  before  for  the  truth  of  ray 
'  testimony ;  they  are  now  against  it.  I  only 
mention  that,  and  pass  it  over.  But  this  is  not 
the  first  attempt  ttiat  has  been  made  to  dis- 
credit the  testimony  of  the  Popish  Plot,  as  I 
lokl  you  before.  Now,  can  it  be  supposed  that 
the  rove  and  desire  of  public  iustice  can  be  the 
oinse  of  this  attempt  to  falsify  my  evidence 
after  so  many  trials,  in  which  it  has  been  cre- 
dited and  confirmed  ?  Can  any  thing,  my  lord, 
more  plainly  tend  to  destroy  and  subvert  the 
methods  ofjustioe,  to  frighten  all  witnesses 
from  henceforth  from  ever  appearing  to  dis- 
cover any  conspiracies?  And  does  it  not  tend 
to  expose  and  vilify  the  known  understanding 
and  justice  of  the  late  king  of  evcr-blesstS 
memory,  to  arraign  the  wisdom  of  his  privy- 
coundl,  bis  great  and  noMe  peess,  his  loyal 
Commons  in  mree  succesrive  parliaments,  his 
twelve  judges,  and  all  those  several  juries  that 
were  upon  those  trials  ?  Had  not  those  juries 
sense  P  Ilad  they  not  honesty  ?  Had  they  no 
consciences?  And  the  judges  before  whom 
those  conspirators  were  trietl,  were  they  men 
of  no  justice,  nor  honour,  nor  intecnrity,  nor 
conscience,  nor  understanding?  Shall  those 
juries  be  said  to  have  drawn  the  innocent  blood 
of  these  men  upon  tlieir  own  heads  and  the 
nation  ?  as,  if  I  were  perjured,  it  must  be  in- 
nocent blood  that  was  shed  upon  it. 

L,  C.  J.  No,  no,  that  goes  a  great  deal  too 
far,  Mr.  Oates :  tlie  jury  hare  no  share,  nor 
Che  judges  neither,  m  that  blood  which  was 
•bed  by  your  oath. 

Just.  Witkent.  No,  that  is  your  own  most 
certainly,  and  not  theirs. 

Oates,  But  this,  1  say,  makes  it  roost  plain : 
the  evidence  was  then  true,  and  1  hope  l  shall 
make  it  ss  evidently  plain,  it  is  as  true  now ; 
and  1  do  not  question,  but  upon  the  evidence  1 
shall  now  (^^ive,  both  positive  and  collateral,  the  | 
jury  will  believe  me,  and  acquit  nie  of  this  foul 
accusation.  Pray,  my  lord,  l)e  pleased  to  con- 
aider,  that  when  the  jury  brought  in  Ireland 
guilty  of  the  high  treason,  of  \«  hicli  he  was  ac- 
cused, and  convicted  him,  Pickering,  and  ^ 
Grove ;  Kays  my  lord  chief  justice  l^^ro;;:^  ! 
(that  then  was)  to  them :  **  Ocntlemen,  you 
nave  done  like  very  good  subjects,  and  veny* 
good  Chrigtiuns,  tlmt  is,  like  very  good  Pro- 
testants ;  and  now  much  good  may  do  them 
with  their  thirty  thousand  nmsses;''  as  I  shall 
prove  he  did  say.  Tlieu  I  insist,  in  the  second 
place,  that  Wbitebread*s  conviction  does  re- 
inforce the  CQvictioa  of  Irdttid^  because  of 


the  attempt  by  the  St.  Omers  witnetMsto  have 
overthrown  my  evklence :  but  since  I  mh  at- 
tacked again  in  the  same  kind,  by  the  violence 
of  the  popish  interest,  and  by  the  malice  of  my 
pepisfa  adversaries,  I  am  contented  to  stand  thie 
test  with  all  my  heart.  And  then,  to  oooclnde 
all,  I  shall  shew  the  court,  that  it  is  in  vain  for 
the  popish  party  to  expect  and  think  to  wipe 
their  mouths,  with  Solomon's  whore,  and  my, 
'  they  have  done  no  wickedness.'  No,  I  qoee- 
tion  not  but  thousamb  of  Protestants  in  tkia 
kii^(dom  are  fully  satisfied  and  convinced  of 
the  truth  of  the  popish  plot,  all  and  every  part 
of  it.  Now,  my  lord,  it  you  please  to  give  me 
leaye  to  proceed  on  in  my  evidence,  I  shell  bee 
that  these  records  of  conviction  may  be  raas» 
which  are  my  first  proof  of  the  consult;  and 
I  shall  then  bring  witnesses  vM  voce,  somI  skall 
make  it  appear,  that  what  I  did  swear  at  those 
trials  was  true. 

L,  C.  /.  Not  to  intermpt  yoa  in  your  de- 
fence, or  the  method  yon  will  take  for  it,  I 
wouki  put  you  upon  that  which  is  proper  Ar 
you  to  apply  vourself  to,  because  the  qoestioB 
now  is  not,  whether  there  was  aconsolt  or  ooa- 
gregation  of  the  Jesuits  here  upon  the  Mb  of 
Apnl  1678?  but  the  question  that  toodMlh 
you  is,  whether  you  were  present  at  any  such 
consult  here  in  London  the  Sith  of  April  1578  f 
These  gentlemen,  some  of  them',  do  say,  there 
was  a  consult,  snd  otbera  that  they  beard  of 
it,  and  believe  there  was  such  a  one,  hceauss 
it  was  usual  to  have  a  triennial  coogregatioB 
for  some  particular  purposes :  but  the  qaesoea 
is,  whether  you  have  sufficient  proof  to  prwe 
yourself  to  be  here  on  the  S4th  of  April  1678* 
at  which  time  it  is  agreed  on  all  huids  there 
was  a  consult  ? 

Oatts,  But  will  vour  lordship  be  pWsed  te 
take  notice  of  the  drift  of  the  evid^ce,  how 
they  are  consistent  one  with  another  ?  Thess 
ffentlcmen  that  have  now  been  sworn  to  prove 
Uiat  1  was  not  at  this  consult,  do  attempt  to 
prove  that  I  was  at  St.  Omers :  now,  to  answer 
tliis,  I  shall  D(it  go  about  to  prove  that  I  was 
not  then  at  St.  Omers,  but  that  I  was  actually 
then,  and  about  that  time,  here  in  London; 
and  then  all  that  proof  that  Mr.  Attorney  Ge- 
neral has  brought,  must  be  laid  aside. 

X.  C.  J.   You  say  well ;  prove  that. 

Oatei.  Now,  my  lord,  to  introduce  and  pre- 
pare the  jury  tor  this,  it  will  be  necessary,  t 
numbly  amceive,  to  read  the  Records  or  tbs 
conviction  of  Whilabread  and  Ireland. 

L.  C.  J.  Well,  go  3'our  own  way ;  wa  are 
not  to  direct  you :  I  only  tell  you  where  thi 
question  lies. 

OaUs,  Sir  Samuel  Astrey,  prav  be  pleased 
to  read  them  in  Enr^Ush,  tliat  toe  jury  rosf 
understand  them.  First  read  Ireland'a  record. 
[Which  was  done.] 

Gates.  Now reaaWhitebread*s record:  resd 
but  the  attahider,  I  will  not  tr6uUe  the  court 
with  the  whole  record. 

a.  Gf  Cr.  <«  Thomas  IVbite,  alias  While- 
bread,  William  If  arcourt  alias  Harrisoii,  M^ 
Fenwicky  Joha  Gavwr  and  AathoDy  Tmmh 
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were  found  stilly  of  his^h-treasoo,  and  at- 
tainted, and  execution  awarded  against  them 
upon  that  attainder.'* 

Oa/eti  Does  not  tha  record  fay,  the  jorora 
say  upon  tlieir  oaths  they  are  ipiilty  ? 

L,  C.  J.  Yes,  I  will  warrant  you. 

CL  of  the  Cr.  It  is  '  dicunt  super  sacramen- 
*  turn  Buom.' 

Oaies,  Verv  well.  These,  my  lord,  I  do  pro- 
duce as  my  first  eridence,  to  pro?e  that  tfiere 
was  a  traiterous  consult  held  upon  the  S4th  of 
April  1678,  at  the  Whhe-Horse  tSTera,  in  the 
Strand,  it  having  been  beliered  and  affirmed 
by  two  TerdictB.  Now  give  n»e  leave  to  offer 
but  this  to  the  c^urt,  that  at  the  trial  of  Mr. 
Ireland  I  save  so  full  and  ample  a  testimony 
against  Whitebread  and  Fenwick,  accompanied 
with  all  the  circurostances  of  time  and  p[ace, 
that  my  lord  chief  justice  Scroggs  said,  *  The 
evidence  might  be  sufficient  to  nave  Satisfied 
a  private  conscience,  though  it  was  not  a  legal 
proof  then  to  convict  them,  there  beinff  but  one 
witness  against  them  :'  and  lor  this  f  call  Mr. 
Robert  filayney. 

Oates.  Pray  swear  Mr.  Blayney.  [Which 
was  done.! 

X.  C.  J.  What  do  you  ask  Mr.  Blayoey  ? 

Gates,  Mr.  BUyney,  have  you  your  notes 
of  Ireland's  trial  here  ? 

Blayney.  Yes,  Sir,  I  hare. 

Gates,  i^ray  will  you  look  into  what  my  lord 
chief  justice  Scroggs  said  when  be  discharged 
the  jury  of  Whitebread  and  Fenwick. 

Blayne^.  Whereabouts .  is  it.  Sir,  in  the 
printed  tnal? — Gates.  It  is  page  55. 

Blarney,  1  have  found  the  place,  what  b  it 
you  would  ask  me  about  it  ? 

Gates.  Whether  my  lord  chief  justice  Scroggs 
did  not  use  these  words  to  tfaie  jury  f  *  I  do 
acknowledge  that  Mr.  Gates  has  given  a  very 
full  and  ample  testimony,  accompanied  with 
all  the  circumstances  of  time  and  place,  asainst 
them  all ;  that  may  go  fiur  with  you,  all  Aings 
considered,  to  believe  there  is  a  plot :  yet  1  do 
not  think  they  have  proved  it  against  White- 
bread  and  Fenwick  by  two  witnesses ;  though 
the  testimony  be  so  nill  as  to  satisfy  a  private 
conscience,  yet  we  must  go  accordmg  to  law 
too.  It  will  be  convenient  firom  what  is  al- 
ready proved,  to  have  them  stay  till  more 
proof  come  in  ;  it  is  a  great  evidence  that  ui 
against  them,  but  it  not  being  sufficient  in 
point  of  law,  we  discharge  you  of  them.  It  is 
not  a  legal  proof  to  convict  them  by,  what- 
soever it  may  be  to  satisfy  your  consciences.' 

Blayfuy.  I  have  looked  upon  my  notes,  and 
I  cannot  find  esM^y  those  words. 

L.  C.  J.  He  says  he  cannot  find  that  pas- 
sage as  it  is  there. 

Blayncy.  There  is  something  to  that  purr 
pose,  my  lord. 

Gates.  Pray,  Sir,  wjll  yon  look  into  your 
notes  in  the  very  same  place,  what  my  lord 
chief  baron  aaia  :  '  You  most*  (speakmg  to 
the  jailor)  *  understand  they  are  no  way  ac- 
auitled :  the  evidence  is  to  full  apinst  them 
by  Mi.  OMM't  tasliiiMiiy,  OH  Umm  ii  bo 
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reason  to  acquit  them  ;  it  is  as  flat  as  by  one 
witness  can  be*' 

Biayney.  There  is  such  a  passage,  I  find,  im 
my  notes. 

L.  C.  /.  He  says  there  is  such  a  passage. ' 

Gates,  Then  I  desire  Mr.  Blayney  would 
look  into  his  notes,  what  my  lord  chief  justice 
Scroggs  said  ia  his  summing  up  the  evidenci^ 
Sjifainst  Ireland.  He  mentions  tne  evidence  of 
sir  Dennis  Ashbamham,  who  was  produced  to 
discredit  me,  and  Uien  he  adds,  *  When  the 
matter  is  so  accompanied  with  so  many  other 
circumstances  which  are  material  things,  and 
cannot  be  evaded  or  denyed,  it  is  almost  im« 
possible  for  any  man  either  to  make  such  a 
story,  or  not  to  believe  it  when  it  is  tdd.'  It  ia 
Ireland's  trial,  page  7S. 

Blayney.  My  lord,  I  do  find  such  a  pasiaga 
in  my  Jiotes. 

L.  C.  J.  He  says  there  is  such  a  passage  ia 
his  notes. 

Gates.  Then  I  would  ask  Mr.  Blaney  ano- 
ther question  ^  At  the  bringing  in  the  verdict 
of  the  jury  against  Ireland,  Pickering,  and 
Grove,  my  lord  chief  justice  Scroggs  (that 
then  was)  had  this  expression :  '  You  have 
done,  gentleroeo,  like  very  good  subjects,  and 
very  ^sA  Christians,  that  is  to  say  like  very 
good  Protestants ;  and  now  much  good  may 
Uieir  30,000  masses  do  them :' 

Blayney.  Yes,  my  lord,  there  is  in  my  notes 
such  an  expression  of  my  lord  chief  justice 
Scroggs. 

Gates.  Pray  you,  Mr.  Blayney,  have  you 
Whitebicad's  trial  ?  the  Trial  of  the  five  Jesuits, 
I  mean. 

Blayney.  My  lord,  when  I  received  a  sub- 
poena from  Mr.  Gates  to  be  here  this  day,  and  ^ 
to  bring  my  notes  of  Ireland,  Whitebread,  and 
Lianghom's  Trials,  I  did  (as  I  did  before  upon 
another  occasion)  make  a  search  for  all  my 
notes,  but  could  not  find  any  but  those  of  tlie 
Trial  of  Ireland  and  Langhom,  and  those  J 
have  brought  here,  but  have  not  Whrtebread's, 

X.  C.  J.  He  says  he  has  not  the  notes  of 
Whitebread 's  trial ;  he  cannot  find  them. 

Giites.  Then  I  must  desire,  my  lord,  that 
the  printed  trials  may  be  read. 

JL  C.  J.  No,  they  are  no  evidence  :  if  you 
can  prove  what  was  said  at  any  of  them,  you 
may  by  witnesses,  but  not  by  the  printed  books* 

(hues.  Then  will  your  lonlship  be  pleased  to 
give  me  leav^  to  mention  what  was  said  by 
your  lordship  at  that  time,  when  you  were 
Kecorder  ot  London,  about  your  satisfiiction 
with  the  evidence.  ^ 

L.  C.  /.  Ay,  with  all  my  heart ;  and  what- 
ever I  said,  I  will  own,  if  1  can  remember  it 

Gates.  Will  your  lordship  be  pleased  to  be 
sworn  then  ? 

L.  C.  J.  No,  there  will  be  no  need  for  that ; 
I  will  acknowledge  any  thing  I  said  then.* 

Gates.  Then,  if  your  lordship  pleases,  I  will 
read  those  passages  out  of  the  books. 

*  SeeiothisCoUectMn  aNoteto  Bmhiii't 
Cafe,  ¥oL  a»  p.  1018.    . 
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X.  C.  J,  A  J,  do  to. 

Gates,  fckiyii  Mr.  Recorder  of  London,  (in 
yoiticulmr  to  tint  pnrt  of  the  prisonen  defence. 
At  the  trial  of  the  Five  Jesuits,  and  the  full 
•oope  ifiien  them  of  making  objectioM  to  the 
cndence)  when  he  ^ve  jud^pneot  of  death 
upon  these  five  jeMiits  aiiil  uui|r|iom  (for  I 
lioir  speuk  of  your  tonlship  in  the  Uiird  person,) 
*  Your  lieverai  crimes  have*  hern  proved  against 
you ;  von  have  lioen  fiiHy  heard,  and  stand 
convicted  of  tli'ise  crimes  you  have  been  in- 
dicted fur.** 

L.  C.  J.  1  believe  I  might  say  something 
Id  the  same  uurnose  as  yoo  have  read  now. 

Oaif$.  1  thank  yoar  lordship  for  that  ac- 
komiletlgraeDt 

X.  C.  J.  Ay,  I  will  own  any  thing  I  did  say. 

Ostes,  My  lord,  1  liare  one  passage  more 
to  urge,  aud  that  was,  my  lord,  ^er  the 
Jesuiu  bod  been  convicted,  when  the  iury 
brought  in  their  verdict,  and  found  White- 
bread,  Fenwick,  Ilarcourt,  Gaven,  and  Turner 
nilty,  yonr  lordship,  applying  vonrself  to 
ibe  iury,  said  thus  to  them  :  *  Gentlemen,  you 
of  the  jury,  there  has  been  a  long  evidence 
given  a^^ist  the  prisoners  at  the  bar ;  tbey 
ware  all  indic-te<l,  arraigned,  and  tried  for  hign 
treason,  d(*prnding  uitonseveral  circumstances : 
they  can  none  of  them  say  the  court  refused  to 
bear  any  tiling  they  could  say  for  themselves  ; 
but  upon  a  long  evidenoe,  and  a  patient  hear- 
in|[  or  the  defence  tbe^  made,  they  are  found 
guilty  ;  and  for  any  thing  appears  to  us,  it  is 
ft  just  verdict  youfiave  given. 'f 

L.  C  J.  I  believe  I  mi^ht  say  something  to 
that  iiurjiose  too  at  that  time ;  and  no  doubt 
the  jury  Hid  (as  the  case  then  stood)  find  an 
tinex('C)itioiial)le  vcniirt. 

Oiitts.  ThiTc  is  another  place,  my  lord,  that 
I  woiilil  instance  in,  for  ^our  lorifship^s  opi- 
nion of  the  oviflfnce  of  tlie  Popish  Flot,  and 
that  is  this :  now,  my  lord,  I  bring  yonr  lonl- 
sliip  us  you  were  of  counsel  for  the  king  at  Mr. 
ColMjje's  Trial  at  Oxford,  the  17th  of  August 
16»1.  There  you,  mv  now  Lord  Chief  Jus- 
tice, (iin'cting  yourscff  to  ilic  jury,  had  this 
cxpressien  ;  *  \W  come  not  h«.»re  to  trip  up  the 
heels  uf  the  Popish  Flot,  by  saying  tfiat  any 
of  them  whosutfcrcd  for  it  did  c'lic  contrary  to 
law  ;  for  if  Mr.  T)up:dalc  was  not  a  person  fit 
to  be  believid,  or  if  the  rest  of  the  judges 
who  tried  (Javen  were  out  in  the  law,  then  tliat 
,man  died  wronirfully  ;  for  he  had  as  much 
right  to  be  tried  according*  to  law  as  any  other 
person  wlmtsoevor.'J  This  was  yonr  lord- 
sliip^s  o|*inli)n  of  tho  matter  then,  and  your 
lordship,  ns  counsel  for  the  kinj,  did  there 
deliier  tlie  law  as  well  as  fact  to  tne  jury.  If 
then  th<»y  went  against  law,  that  would  go  to 
trip  up  tfie  heels  tdthe  Popish  Plot 

Jiisr.  Witfiins.  \Vc  are  got  into  an  endless 
woiwl  of  siivinjys  of  jMHiple,^  I  know  not  where 
and  wiicn*;  and  when  all  is  dune,  it  is  to  no 
purpose. 

•  See  voU  7,  p.  488.     f  See  vol.  7,  p.  418. 
I  See  vol.  8,  p.  704- 


Oate$.  My  lord,  it  is  a  part,  and  ft  great  part 
of  my  defence,  to  shew  what  credit  haa  been 
given  to  the  evidence  of  the  PopUi  Plot. 

L.  C.  J.  Ay,  but  what  coimsd  8a>-s  at  the 
bar,  or  what  judges  say  in  the  court  of  their 
opinion,  is  no  evidence  of  a  fact,  of  wbach  the 
jury  are  judges  only. 

Oatet.  My  lord,  every  judge  is  opon  hia 
oath,  and  delivers  bis  judgment  aceoraiog  to 
bis  oath. 

L.C,J.  Notastuthefiwt,biitoaljinpoiiit8 
of  law,  so  as  to  tell  the  jary  what  the  law  is,  if 
the  fact  be  so  and  so. 

Oatet,  Mylord,  itgoeaa^^t  waywhhthe 
jury  to  have  the  judge*s  opinion. 

L,  C.  J.  Mr.  Gates,  deceive  not  jonrMlf ; 
all  this  you  have  insisted  on  hitherto,  has  net 
been  lo  the  purpose,  nor  is  any  sort  of  evi« 
dence  in  this  case ;  and  therefore  do  net  ran 
away  with  an  opinion  of  this  as  evidence;  a 
judge's  opinion  is  of  valnein  points  ef  law  that 
arise npon  facts  found  by  juries,  bat  arena 
evidence  of  the  fact :  for  judges  only  do  pre- 
sume the  fact  to  be  true,  as  it  is  found  by  the 
jury ;  and  therefore  say  they,  out  of  that  Ihct 
so  found,  the  point  of  law  arising  it  thna  or 
thus.  Then  in  case,  after  a  jury  baa  given  a 
verdict  of  the  fact,  a  judge's  opinion  of  the  fact 
(which  ma^  t>e  perhajps  ointrary  to  the  rerdiet) 
should  be  an  evidence  as  to  that  fact,  that 
would  be  to  overthrow  and  nullifv  the  jnry's 
verdict :  no,  that  is  not  the  judp;e*s  province. 
Surely  you  would  not  have  a  judge'a  private 
opinion,  that  twelve  men  have  found  a  verdict 
against  the  fact,  to  be  an  evidence  as  to 
that  fact ;  no ;  but  admit  the  fact  to  bo 
BO  or  so,  then  the  person  convicted  of  the 
fact  ought  to  suffer  so  or  so.  And  by  the 
same  reason  as  this,  a  jury  of  bonrst  gentle« 
men  here,  when  I  tell  them  here  is  a  plain 
fact  either  to  con>ict  you,  or  to  acouit  you 
upon  this  indictment,  are  not  bouna  to  go 
by  what  I  say  in  |>oint  of  fact,  but  tliey  are  to 
go  according  to  their  own  oaths,  and  according 
to  the  evidence  and  testimony  of  the  witnesses : 
it  is  not  my  opinion  that  is  to  weigh  at  all  with 
them,  w  he'ther  you  arc  guilty  of  this  perjury, 
or  are  innocent,  but  the  evidenoe  that  u  given 
here  in  court.  Therefore,  what  my  Lord  Chief 
Justice  Scroggs  said  at  any  of  those  triab,  or 
what  I  said,  or  any  other  person,  that  either  was 
of  counsel,  or  a  judge  on  the  bench,  said  as 
our  opinions  is  but  our  opinions  on  the  fact  as  it 
occurred  to  our  present  apprehensions,  but  is 
no  evidence  nor  bmding  to  this  jury.  I  mnst 
tell  you,  there  is  no  doubt,  but  that  those  juries 
did  every  one  of  them  believe  the  evidenoe  yon 
gave,  or  they  would  not  have  conricted  the 
prisoners.  Do  you  think  tliey  would  have 
found  a  verdict  against  their  own  belief,  and  be* 
ing  upon  their  oaths  to  make  true  deliverance 
between  the  king  and  the  prisoners,  have  per- 
jured themselves  to  hang  others?  If  they  nad 
so  done,  they  had  committed  wilful  murder, 
and  the  worst  of  murders  too,  being  under  co* 
lour  of  the  process  of  law ;  but  yet  all  this  it 
noeridence.    I  domt  disoonimend  yoa  ftr 
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intiDumting  tbcte  tbioffs,  m  wtrodaotife  And 
preparative  to  what  e? ideaoe  you  have  to  offer ; 
Dut  it  it  no  eridenoe  one  way  or  other. 
Alack*a-dav  !  bow  many  timea  have  we  causes 
here  in  W  estmioster-liall,  wherein  we  have 
▼erdict  against  Terdict  ?  and  yet  no  imputation 
to  either  of  the  juries,  which  might  give  difVer- 
tot  verdicts  upon  different  grounm.  There 
was  a  notable  case  lately  of  my  lady  Ives^  at 
this  bar :  we  all  thought  upon  the  ilrst  trial, 
thatshe  had  as  good  a  title  to  the  Und  as  could 
be ;  «ll  the  judges  and  the  counsel  went  away 
(1  believe)  satisfied  with  th«(  jury's  verdict  Ibr 
ber:  but  when  the  cause  came  to  be  heard 
again,  we  found  all  the  witnesses  to  prove  her 
title,  were  guilty  of  notorious  perjury,  and  the 
same  persons  which  did  believe  before  that  she 
was  in  the  right,  and  the  jury  bad  done  well, 
when  thsy  heard  the  second  trial,  did  be* 
lieve  she  was  in  the.  wrong,  and  accordingly 
the  second  jury  found  it  so;  and  we  believe 
that  last  verdict  to  be  good,  without  any  re- 
flection on  the  credit  of  the  first  jury,  be- 
cause the  evidence  was  as  strong  on  her  side 
then,  as  it  was  afterwards  against  her.  In 
these  cases  we  give  our  opinions  always  ac- 
cording to  the  present  testimony  that  is  he- 
fee  us. 

Oata.  Then,  my  lord,  I  offer  this  to  your 
considsratiaD  thai  those  men  tiiat  were  thus 
eharffed  hj  me  with  high  treason,  were  priests 
and  Jesirits  most  of  them,  and  pailicularty  Mr. 
Ireland,  in  whose  trial  1  am  said  to  have  com- 
mitted this  perjury  ;  and  you  shall  find  him  to 
have  been  by  others  proved  a  priest  and  a  Jesuit 
and  actually  engaged  in  a  design  against  the 
life  of  the  kmg.  If  I  then  do  prove,  that  Ire- 
land was  engaged  in  a  design  against  the 
hite  king's  life,  and  was  a  priest  and  a  Jesuit, 
1  desire  to  know,  whetlier  this  be  not  a  collate- 
ral e?idence  to  render  me  of  credit  sufficient 
and  support  my  testimony  ? 

X.  C.  J.  By  no  means  upon  this  indictment. 
It  is  true,  it  may  gi?e  some  credit  to  your  tes- 
timony, but  it  is  not  of  itself  sufficient :  nay, 
I  willgfo  a  great  ^ay  fur^erthan  that ;  I  wdl 
suppose  that  there  was  a  consult  of  the  Jesuits 
upon  the  S4th  of  April  1678,  at  the  White- Horse 
tavern  in  the  Strand,  where  those  you  say  were. 
present ;  were  all  present ;  Irehuio  and  White- 
Dread,  and  Pickering,  Grove  and  Fenwick, 
were  all  there,  and  that  they  did  there  come  toa 
resolution  to  destroy  the  late  kinr :  suppose  all 
this  to  be  true,  and  yet  yon  all  this  time  are 
not  innocent  of  the  fact  imputed  to  you,  beeame 
you  swore  directly,  *  That  you  were  there  at 
that  consult  too/  which  you  were  nott  if 
these  men  swear  true,  for  then  you  were  at  8t. 
Omers  at  that  time;  and  therefore  give  us 
some  sort  of  testimony  to  sttUsfy  us  tuit  you 
were  here,  and  then  you  will  set  idl  right  again. 
If  the  Jesuits  and  pnests  did  pk>t,  that  is  no- 
thing to  make  your  evidence  true,  if  you  swore 
that  which  yon  did  not  knofw  of  your  own 
knowlei^. 


Oates.  Shall  it  be  alliywed  thsn,  that  Irehmd 
was  a  Jesuit  and  a  Papist  f 

Ir.  (^,J.  If  it  should,  that  will  be  to  very 
little  purpose  for  your  turn. 

Oates.  There  is  the  evidence  of  record  for 
it,  my  lord ;  but  if  that  be  not  sufficient,  I  can 
call  witnesses  to  prove  it.  Pray,  call  Mr. 
Miles  Prance.  [Which  was  done,  but  he  di4 
not  appear.! 

Cfyer.  He  is  not  here. 

Oatts,  He  wassubpanaed,  my  kMrd,  to  eomrn 
hither. 

L.  C.  J.  I  cannot  hdp  it,  if  he  will  notcone, 
but  I  will  tell  you,  for  method's  sake,  not  tq 
prescribe  to  you,  but  to  tell  you  what  I  think 
may  be  more  for  your  ad?antage  than  any  of 
these  inferences  that  you  are  making.  If  yoo 
did  call  two  or  three  witnesses  to  prove  that 


you  were  in  town  the  99d,  SSd^  or  94jth  of  April, 
It  would  be  the  best  defence  yoo  can  make,  and 
would  give  the  best  answer  to  all  that  is  ob- 
jected against  you. 

Oata,  I  wifl  do  that,  my  tord,  then,  and 
follow  your  directions. 

L,  C,  J.  Do  so,  that  is  the  best  way. 

Oatti*  Cryer,  call  Cecilia  Mayo. 

Cryer.  Here  she  is. 

Otttei.  Swear  her.        [Which  was  done.] 

X.C.J.  Well,  what  do  you  ask  this  witness  P 

(htet.  Pray,  Mrs.  Mayo,  ^ve  my  kMrd  and 
the  jury  an  account,  whether  yon  did  see  m* 
in  London  the  latter  part  of  April  <Mr  the  be* 
ginning  of  May  1678  r  for  that  is  the  qoestMN^ 
now  before  the  court. 

£.  C.  J.  Ay,  what  say  yon  T  When  did  you 
see  him  in  1678  P 

Mrs.  Mayo.  My  lord  I  saw  him  the  latter 
end  of  April :  He  came  to  sir  Ilichard  Baricer's 
house,  where  I  did  then  live,  and  afterwards  he 
came  again  thither  within  a  few  days.  By 
this  circumstance  I  remember  it ;  sir  Richard 
Barker,  my  master,  was  sick  all  the  month  of 
April,  and  in  the  country,  only  he  came  now 
and  then  home  for  a  little  while  and  went 
again  :  Now  Mr.  Oates  came  there  when  he 
was  absent,  and  a  young  man  that  bred  in  the 
house  came  to  me,  and  told  me,  that  there  was 
one  Mr.  Oates  in  the  strangest  disgnise  that 
ever  was.  Says  he,  I  think  he  is  turned 
Quaker.  No,  said  I,  he  is  noQuaker,  for  they 
wear  no  perriwigs,  and  I  rebuked  the  yeuni; 
num  for  saying  so.  Asfor  Mr.  Gates,  I  never 
saw  his  foce  before  that  time,  that  I  know  of. 

L.  C.  J.  How  do  you*  know  that  to  be  Mr. 
Ones  then? 

Mrs.  Mayo.  The  fomily  knew  him,  and  they 
told  me  it  was  be:  That  is  the  gentleman 
there.  I  speak  now  nothing  but  inat  which 
I  testified  seven  years  m,  and  it  is  aN  truths 
and  nothing  but  tne  truth. 

£.  C.  J.  Ay,  DO  doubt  of  it;  thonswearost 
nothing  but  me  troth. 

Mrs.  JIfctm.  My  lord,  he  came  ibree  or 
four  days  afterwards  again  to  the  bouse,  and 
then  the  youBlg  man  came  to  me.,  and  told  me. 
that  pBwmWbm  was  turned  Jesuit :  and 
OmiipQBlfndtDliiahfaodtatdl  ^doit 
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tkoa  concent  ibjielf  with  bim  F  Can'it  not 
let  hiro  alone  ?  I  looked  upon  him,  and  I  aaw 
Um  at  that  time :  And  when  he  came  that 
time/he  went  to  lir- Richard*!  lady's  tiater, 
who  iii  now  in  Walcf,  and  coming  to  her,  aaid 
she,  Mr.  Oates,  I  hear  you  are  turned  Jeeuit, 
and  we  can  have  no  aociety  with  'you  now  : 
At  last  he  itaid  to  dinner  with  them,  and  ttaid 
most  of  the  day  there.  Then  he  cornea  the 
latter  end  of  May ;  Whitsuntide  was  in  May 
that^ear,  and  I  know  he  came  before  Whit- 
suntide hj  this  token  ;  I  speak  of  the  aeoood 
timeof  his  coming  :  Our  custom  in  the  house 
was  to  wash  and  scour  before  the  time,  and  I 
was  sending  for  a  woman  to  come  and  help  to 
wash  and  scour,  and  Ihen  he  was  walking  in 
the  garden ;  and  the  youuff  man  came  and 
toU  me  Oates  was  there  :  He  came  into  the 
pantry  to  me,  look,  said  he,  he  is  come  •fuoi 
and  he  is  turned  Jesuit  by  his  disguise.  Why, 
Bei^amin,  said  I,  what  hast  thou  to  do  with  toe 
man  ?  Can'st  not  let  him  akine  f 

JL  C.  /.  What  was  the  name  of  that  yoong 
Man  you  speak  of? 

Mrs.  Mayo.  Truly,  my  lord,  he  is  dead,  or 
lie  would  have  testiMd  Um  same  thing. 

X.  C.  J.  But  what  waa  his  name  ? 

Mrs.  Afsyou  Beqiamin ;  I  cannot  tefl  his 
fthar  name. 

L.C.J.  Well,goon. 

Met.  Jfeyo.  Sud  I  to  him,  Why  dost  thoa 
ioom  this  man  ?  Prithee  get  out  of  the  room, 
I  am  net  able  to  bear  it:  so  be  walked  the  space 
•f  an  hour  in  the  sarden. 

X.  C.  J.  Is  sir  Richard  Barker  liring  P 

Mri.  Mayo.  Yes,  my  lord,  he  is,  but  he  is 
not  well. 

X.  C.  J.  Was  be  at  home  when  Oates  was 
there  ? — Mrs.  Mayo.  No,  my  lord,  1  think  not. 

L.  C.  J.  Who  dined  with  him,  do  you  say, 
when  he  dined  there  ? 

Mrs.  Majfo.  My  laJy's  sister. 

L.  C.  J.  W  bat  IS  her  name  ? 

Mrs.  Mayo.  Madam  Thurrel. 

L.  C.  J.  And  who  else  ? 

Mrs.  Afav^'-  ^^d  her  sons. 

L.  C.  J.  Where  are  ibey  ? 

Mrs.  Mayo.  They  are  lioth  dead. 

L.  C.  J.  And  who  else  was  there  ? 

Mrs.  Afayo.  One  Dr.  Cockct. 

JL  C.  J.  Where  is  he  ? 

Mrs.  Mayo.  He  is  in  Wales  too,  my  lord. 

L.  C.J.  It  is  a  great  misfortime  to  have  so 
many  dead  or  ko  far  remcite. 

Oates.  My  lord,  six  years  time  makes  a  great 
alteration  in  a  family. 

L.  C.  /•  Was  there  any  body  else  there  ? 
.  Mrs.  Maifo.  There  were  two  of  the  daughters, 
and  they  could  all  come  and  testify  the  same 
thing. 

L.  C,  J.  Where  are  they,  and  what  is  become 
of  them  ?  Why  are  they  not  here  ? 

Mrs.  Mayo.  They  are  luring  in  Lincolnshire, 
my  lord,  I  think. 

L.  C.  J.  What  else  have  you  more  to  say  ? 

Att.  Gen.  Pray,  Mrs.  Mayo,  letme  ask  you 
a  question :  What  coloured  dotbea  had  be  on 
when  you  saw  him  first  f 


Mrs.  Afayo.  He  had  a  whitish  bat,  and  <so- 
loured  dotlies. 

Sol.  Gen.  What  time  of  the  day  was  it  you 
saw  bim  ? — Mrs.  Ifaya  In  the  morning. 

JL  C.  J.  Bid  he  go  pnblidy  ? 

Mrs.  Mayo,  Yes,  he  went  publicly. 

Sol.  Gen.  Did  he  comeollten  to  the  house  ? 

Mrs.  Mayo,  He  was  there  frequently,  my 
lord. 

Sol.  Gen.  Then  it  seems  he  was  so  disguiaed 
that  he  could  walk  publicly  in  the  streets  of 
London  at  noon-day,  and  was  frequently  in  ihm 
fiunily  ? — BIrs.  Mayo.  Yes,  my  lord. 

X.  C.J.  Now  tdl  me  who  waa  in  the  ftunily? 

AU,  Gen,  Mcs.  Mayo, • 

X.  C  J.  Pray,  give  me  leave  to  ask  her  the 
question  :  Who  was  there  at  that  time  ? 

Bfra.  Mayo.  Sir  Richaitl  Barker's  Udy'fe 
sister.  Madam  Thurrel,  and  hia  two  dangbtonsy 
and  two  of  bis  kinsmen,  and  two  of  the  ser- 
Tants,  one  is  here  a  witness  now. 

L.C.J.  Who  is  that,  that  is  a  witness  DOW  f 
,  Mrs.  Mayo.  One  that  belongs  to  sis  Bichnnl 
Barker,  and  the  other  is  now  dead,  and  tbooe 
two  kinsmen  are  dead. 

X.  C.  J.  What  is  become  of  the  two  dnnglH 
ters,  say  you  P 

Mrs.  Mayo.  They  are  in  lincdnshira^  m 
I  take  it,  my  kNil. 

X.  CfX  l¥hendidyon  hear  from  them  ? 

Att.  Gen.  Mv  kird,  it  is  half  a  year  ago  nl* 
moat  since  Mr.  Oates  had  notice  of  this  ibL 

X.  C.  J.  Where  is  sir  Richard  Barker  him* 
self? 

Mrs.  Afayo.  I  was  with  sir  Richard  Barker, 
and  be  purposed  to  have  come  hither ;  but  be- 
ing a  crazy  man,  and  antient,  it  aeems  he  could 
not,  and  desired  to  be  excused,  for  be  had  a  bad 
night,  and  was  not  well ;  but  he  desired  that 
the  court  should  know,  if  be  were  wdl,  he 
would  be  there. 

Att.  Gen.  Were  you  sworn  at  a  former  trial 
about  this  matter,  Mrs.  Mayo  ? 

Mrs.  Mayo.  Yes,  Sir,  I  was. 

Att.  Gen.  Do  you  remember  what  yoo 
swore  then  ? — Mrs.  Mnyo.  The  same  1  do  now. 

Att.  Gen.  Then  I  ask  you  this  question. 
How  long  before  Whitsuntiile  was  it  that  you 
saw  Mr.  Oates  at  sir  Richard  Barker's  ? 

Mrs.  Mayo.  A  pretty  while  before,  twice. 

Gates.  Mrs.  Mayo,  i  Mi  put  you  a  fair  ques- 
tion. Whether  or  no  it  migbt  not  be  a  ibitnight 
before  ^Vbitsuntide,  you  think  ? 

Mrs.  Mayo.  The  fast  time  I  saw  yon  was  n 
week  before  Whitsuntide. 

X.  C.  J.  How  can  you  tell  it  was  but  a 
week.^ 

Mrs.  Mayo.  It  was  but  a  week,  because  at 
that  time  I  had  sent  the  boy  for  the  woman  to 
scour  and  wash  there. 

X.  C.  J.  Was  that  the  last  time  you  saw 
him? 

Blrs.  Mayo.  Yes ;  I  saw  bim  several  times 
before,  and  it  was  all  before  Whitsuntide. 

X.  C.  J.  How  long  before  that,  was  the  fint 
time  that  you  saw  him  ? 

Mrs.  Aiayo.  He  would  be  eway  &r  three  or 
four  days,  and  come  again. 
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L.  C,  J.  But  how  long  before  the  last  time, 
WIS  the  first  time  you  saw  him  ? 

Mrs.  Mayo.  He  came  still  to  and  again. 

.L,C.J.  When  was  the  time  that  yon  saw 
him  next  before  the  week  before  Whitsuntide, 
which,  as  you  say,  was  the  last  time  you 
saw  him  ? 

Mrs.  Mayo.  I  am  not  able  to  say  that. 

L.  C.  J.  Did  you  believe  it  was  within  the 
eonpass  of  a  week  before  ? 

Mrs.  Mayo.  To  thebest  of  my  remembrance 
it  was. 

X.  C.  J.  When  was  the  first  time  you 
saw  him  ? 

Mrs.  Mayo.  It  was  in  the  beginning  of  May. 

L.  C,J.  You  said  at  first  it  was  at>  the  Utter 
and  of  April. 

Riurs.  Mayo.  Pray>  my  lord,  let  me  a  Uttle 
think ;  I  am  nnwitfing  to  be  mistaken,  1  would 
say  nothing  but  the  truth. 

X.  C  J.  No,  I  would  not  hare  tbte ;  but  lor 
God*s  sake,  let  us  have  the  truth  ;  that  is  that 
we  look  for. 

Mrs.  M&yo.  I  say,  the  ooach-maa  saw  him 
there  as  well  as  I,  and  he  can  tell  you  better 
thanL 

X.  C.  J.  But  I  ask  you  this  question  pon- 
tirdy,  Wss  it  in  May  or  April  f 

fin.  Mayo.  To  tfane  best  of  my  remembranee 
It  was  the  beginning  of  May. 

L.C.J.  Wasfit  within  a  week  of  May? 

Mrs.  Mayo.  I  bdiere  it  was,  I  cannot  tell 
•zactly  to  a  da^. 

Sol.  Gen.  Was  itso,  or  mot  f 

Mrs.  Mayo.  I  cannot  be  positire  to  a  day  \ 
it  is  now  six  ^ears  time  since  1  was  finrt  ex- 
amined about  it. 

Att.  Gen.  But  you  can  remember  what  you 
swore  then,  can't  you  f 

Mrs.  M(yo.  I  declare  it,  I  speak  not  a  syl- 
lable, but  I  will  aver  to  be  true,  before  the 
great  God. 

So(.  Qen.  Can  vou  swear  it  was  withm  the 
first  seven  dovs  of  May  ? 

X.  C.  J.  Vou  see,  Mr.  Solicitor,  she  says 
ahe  cannot. 

Ati.  Gen.  Did  not  yon  say  at  that  trial,  that 
you  did  never  see  his  face  till  a  week  before 
Whitsuntide,  or  a  little  after  ? 

Mrs.  Mayo.  I  did  swear  the  same  that  I  do 
now,  to  the  best  of  my  remembrance,  and  that 
is  the  truth. 

Ati.  Gen.  But  did  not  you  swear  so  ? 

Mrs.  Mayo.  I  never  saw  him  beibre  that 
first  time  he  came  to  sir  Richard  Barker's,  and 
atW  thelisst  time  that  he  came,  I  saw  him  not 
till  after  the  Plot  was  discovered. 

Sol»  Gen.  How  lone  was  that  after  he  had 
llwen  at  your  master'sliouse  ? 

Mrs.  Mayo.  It  was  a  good  while,  I  cannot 
tell  how  long. 

X.  C.  /.  Was  it  within  a  month,  or  two 
^MntbsP  '  / 

Mrs.  Jfoyo.  It  was  more,  niy  lord. 

L.  C.J.  Where  was  sir  Richard  Barker 
•lthattiBaa?-^rs.Jlce«o.  BftwasftPatMf. 
^  C. /.  Urn  l^«4#9CMa  kMi  A. 


Mrs.  Mayo.  Not  then  htedkl  not. 

X.  C.  J.  Did  he  afterwards  P 

Mrs.  Mayo,  Yes,  he  did  see  him  afterwaidsr 

X.  C.  J.  How  long  afterwards  was  it  P 

Mrs.  Mayo.  I  cannot  tell  how  Ibng  after^ 
wards  it  was,  my  lord. 

X.  C,  J.  About  what  time  was  it  P 

Mrs.  Mayo.  After  the  Plot  was  disooveredr 
he  was  up  and  down  in  the  family. 

X.  C.  J.  Yon  never  knew  Mr.  Oates  before 
that  time  he  came  in  disguise,  and  you  did  not 
know  himi  then,  but  as  they  told  you  it  was  be  P 

Mrs.  Mayo.  No,  1  did  not,  but  as  they  toU 
me  then  ;  and  this  is  the  man  I  willswear  it. 

Gates.  Call  John  Bntler. 

Cryer,  Here  is  John  Butler. 

Oates.  Swear  him.  [Which  was  done.]-* 
My  lord,  if  you  please,  I  will  propose  my 
(|[ne8tions  to  your  lordship ;  and  my  fiist  ones- 
Uon  is  this,  I  pray  yonr  lor^ip  would  ask 
him.  Whether  be  gave  in  any  evidence  at  the 
five  Jesuits  Trial,  or  Langhoro's  Trkd,abont  my 
being  in  town  in  April  or  May  1678  P 

X.C.  J.  Did  jTOu  give  any  evidence  at  the 
five  Jesuits  Tmif ^Butler.  Yes,  I  did. 

X.  C.  J.  Did  you  give  any  evidence  at  Lang- 
horn's  Trial  P 

ButUr.  Yea,  my  lord,  I  was  a  witness  tlier*. 

Gates.  My  lord,  it  is  so  long  ago,  that  igiio« 
rant  people  that  come  innooendy  without  de« 
sign,  may  not  be  so  ready  in  their  remem- 
brance, as  those  that  connM  theur  lesson  for  90f 
long  time  together. 

X.  C.  X  Well,  well ;  what  do  too  ask  hint 
next.  Whether  be  vrill  stand  by  tnit  evideooe 
be  gave  then  P 

Sutler,  That  is  all  I  have  to  sav,  my  tord : 
I  did  testify  the  truth  then,  and  will  abide  by  it. 

X.  C.  J.  But  he  must  give  the  same  over 
again  here,  or  it  will  signify  nothing. 

Oates.  My  lord,  it  is  now  six  years  since,  and 
this  question  was  not  thought  to  be  stirred  so 
long  after :  therefore  I  b^  so  much  ftivonr, 
that  the  evidence  he  did  give  at  Mr.  Langhoni's 
Trial  may  be  read  to  him. 

X.  C.  J.  O !  by  no  means. 

Oates.  My  lord,  it  is  such  a  distance  of 
time 

X.  C.  J.  Look  ye,  if  he  has  any  notea  hint- 
self,  he  may  look  on  them  to  refinMi  him. 

Oates.  My  lord,  he  comes  raw  ludier,  with- 
out any  instruction  at  all. 

X.  C.  J.  So  should  every  witness :  God  for- 
bid we  should  countenance  the  instructing  of 
witnesses  what  they  should  swear. 

Oates.  I  beg  your  pardon,  mv  lord,  I  did. 
hope  this  favour  mi^ht  be  granted :  1  will  then 
ask  him  some  questions. 

X.  C.  J.  Ay,  ay,  do,  refiresh  his  memory  hw 
questions  as  much  as  you  can.  Come,  !*& 
aak  him  some  questiotts  for  you :  Do  you  re- 
member you  saw  Mr.  Oates  at  any  time  in  the 
year  1678  P 

Butler.  If  it  please  yonr  lordship,  as  new 
as  I  can  remember,  I  saw  him  in  May  befbra. 
theplot  was  discovered. 

Jl  C.  ^.  UmI  was  tiM  yw  1078  P 
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ButUr,  1  am  sure  1  did  lee  liim  about  that 
time. 

X.  C.  J.  Where  did  you  see  him  ? 

Butler,  I  wasaK'nanttosir  Richard  Bar- 
ker, and  Mr.  OuUfS  and  I  had  been  acquainted 
beibre  he  wi-ift  to  m'A  ;  he  used  tu  come  to  my 
master's  liouse  frequently,  and  divers  times  he 
dined  at  the  table,  and  1  waitetl  upon  my  mas- 
ter there. 

L.  C.  J.  When  was  it  that  he  dined  there  at 
the  table.' 

ButUr.  A  year  before  that  time  in  Blay  that 
I  spoke  of  before :  It  was  bef(»n!  he  went  tu 


X.  C.  J.  When  did  you  see  him  a^ain  7 

ButUr.  Atler  he  came  from  sea,  I  saw  him 
at  my  master's  house. 

L.  C.  J.  When  was  it  that  he  went  to  sea  ? 

Butkr,  It  was  a  year  or  two  beibrethe  May 
Aat  I  saw  him  disguised  coming  to  my  mas- 
ter's house. 

Ait,  Gem,  Ay,  what  disguise  did  become  in? 

Butler,  His  liair  was  cut  off,  close  croot  to 
kis  ears,  and  an  old  white  hat  over  his  nead, 
and  a  ahort  grey  ooat  oTer  like  a  horseman's 


JL  C.  /.  How  came  yon  to  take  such  notice 
•f  him  at  that  time,  as  to  be  able  to  swear  when 
was? 
ButUr.  I  was  called  presently  after  for  a 


L.  C.  J.  How  long  after  this  was  it,  that  you 
were  tailed  to  be  a  witness? 

ButUr.  It  was  when  the  trials  were  at  the 
OM-Bailer. 

L,  C.  J.  Was  this  tlic  first  time  you  had  re- 
Qollectcd  these  circumstances? 

ButUr.  Yes,  my  lord,  that  was  the  first 
time. 

L.  C.  J.  Then  how  came  you  a  year  and  an 
half's  time  afterwards  to  remember  the  pret'ise 
month  of  May,  when  you  did  not  know  you 
should  he  called  to  question  about  it,  and  yet 
you  cannot  remember  tlie  time  particularly 
when  Oates  went  to  sea,  but  take  the  compass 
of  a  year  or  two  ? 

ButUr.  I  guess  it  was  a  year  before,  I  can- 
not exactly  tell. 

L.  C.  J.  When  you  can  but  guess  at  the 
time  of  such  a  remarkable  paassgc,  within  the 
compass  of  a  year  or  two,  how  can  you  pitch 
upon  the  very  month  for  sach  a  thing  as  this  is, 
a  year  and  a  half's  time  after  ? 

OaUs.  No,  my  lord,  it  was  not  so  long  as« 
year  and  a  half. 

L,  C  J.  Pray,  Sir,  have  patience. 

Oates.  My  lord,  the  reeords  shew,  that  Ire- 
land's Trial  was  the  17tli  of  December  1678, 
nnd  the  Five  Jesuits  Trial  was  the  15th  of  June 
1079. 

L.  C.  J.  Then  it  is  a  full  twelve- month's 
time  and  more  from  the  May  that  he  says  he 
aaw  you  at  sir  Kichanl  Barker's  to  White- 
bread's  Trial,  in  which  he  was  examined  the 
Ant  time.  Now  that  vvliich  I  desire  of  hiiu, 
is,  to  give  roe  a  reason  why  he  remembers  it 
was  in  the  Blay  w»  twelv«-«Miiitk  btibite  ? 


ButUr.  My  h>nl,  the  lady  whom  I  did 
died  in  Febniary  before,  that  year. 

JL  C.  J.  But  give  me  some  reanon  of  joof 
remembraaoe  so  long  afler. 

ButUr.  My  k>rd,  1  do  as  well  an  I  can. 

L.aJ.  WeU,whatisit? 

ButUr.  My  lady  was  buried  in  February, 
and  he  comes  into  the  yard  where  I  was  denn^ 
ing  my  coach,  in  !IIay  following  that  Fdmi- 
ary,  which  was  May  before  the  ducotegy  of 
the  plot,  lie  askeil  me  what  alteration  Was  io 
the  family  ?  I  told  him  my  huly  was  dead,  and 
the  escutcheon  was  over  the  door  for  her.  He 
asked  for  Dr.  Tongue  when  he  caaie.  first  in 
the  house. 

L.C.J.  WhyshooldheaskforDr.Tongoer 

ButUr.  My  lord.  Dr.  Tongue  lodged  tbeic'; 
and  he  did  ask  for  him:  I  come  to  jostify 
the  tnith ;  upon  my  salvatinu,  what  I  say 
is  true. 

L.  C.  J.  Well,  when  ha  asked  whether  Dr. 
Tongue  was  within,  what  said  you  ? 

ButUr.  I  told  him,  no ;  but  he  went  into 
the  room  where  Dr.  Tongue  used  to  lie,  but 
found  him  not  there:  so  ne  went  oat  agak. 
That  was  tlie  same  time  Mrs.  Mayo  saw  him. 

X.  C.  J.  But,  friend,  prithee  mind  what  I 
ask  thee,  beoause  thou  must  give  me  aatia&c- 
tion  how  thou  comest  to  remember  this,  an  as 
to  be  able  to  swear  it ;  for  his  going  to  ask  ftr 
Tongue,  or  the  escutcheon  being  over  the  door, 
ueither  of  those  can  be  a  reason  for  tou  to  re- 
member that  thti  was  in  May,  for  tne  eapiit- 
cheon  may  be  up  in  June,  or  July,  or  in  An- 
gust,  or  in  any  other  month  after  the  time  yod 
sneak  of:  But  how  came  you  to  take  notice  af 
this  business  that  it  was  in  May  ? 

ButUr.  Sir  Richanl  Barker,  my  master, 
was  then  sick  at  Putney,  which  was  in  May, 
though  I  cannot  s|>eak  to  a  day  or  a  week  par- 
ticularly. 

/..  C.  J.  Then  prithee  let  me  ask  thee  this 
question,  how  long  had  your  master  been  sick 
before  that? 

ButUr,  He  had  never  been  well  aince  my 
lady  died. 

Z-  C.  /.  When  was  it  that  your  lady  died  ? 

ButUr.  In  February  before. 

L.  C.  J.  How  long  alWr  that  did  your  ous* 
ter,  sir  Ilichard  Barl^r,  continue  sick  ? 

ButUr.  Haifa  year,  I  believe. 

L.  C.  J.  Why  then,  sup|>oee  your  roaster 
fell  sick  immediately  after  your  lady  died,  and 
he  continued  sick  half  a  year  afto,  yet  aU  this 
while  Oates  might  come  during  bis  sickness 
even  in  the  montu  of  June  or  July,  when  it  b 
acknowledged  he  was  in  town,  and  not  be  here 
in  Febniary,  which  is  testified  by  a  great 
many  witnesses. 

ButUr.  My  brd,  I  tdl  your  lordahip  the 
truth,  it  was  in  May. 

L.  C.  J.  But  how  dost  thou  cotne  to  take 
notice  it  was  in  the  month  of  May  to  at  to  be 
able  to  swear  it. 

Butltr.   My  lonl,  I  tell  your  lordship  ny 
lady  was  dead,  and  the  escutcheon  waa 
the  door. 
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L,  C,  J,  So  it  migbt  be,  tboag^h  he  came  in 
Jilneor  July,  1  tell  ye. 

ButUr,  My  master  was  sick-  at  Putney  at 
that  time. 

L,  C,  J.  How  long  did  he  lie  sick  at  Put- 
ney? 

Butler.  He  was  sick  there  a  fortnight,  my 
lord. 

L.  C  /.  Then  prithee  when  did  thy  master 
goto  Putney? 

Butter.  1  cannot  tell  to  a  day. 

L,  C.  J.  In  what  month  was  it  that  he  went  ? 

Butler,  It  was  the  latter  end  of  April,  my* 
k>rd,  as  I  remember. 

X.  C.  /.  How  long  continued  he  sick  at 
Putney? 

Butler.  The  matter  of  a  fortnight 

L,  C,  J.  Was  not  your  master  sick,  when 
your  lady  died  at  Putney  f 

Butler,  No,  he  was  not  there  then. 

L.  C.  J.  When  did  he  go  to  Putney,  say  ye? 

Butler,  He  went  not  tliither  till  the  latter 
end  of  April,  my  lord. 

L,  C.  J.  And  did  he  continue  at  Putney  but 
m  fortnight  ? 

Butter,  Not  at  a  time,  but  he  continued  go- 
ing and  ccming  a  quarterof  a  year. 

L,  C.  J'  But  this  was  the  first  time  of  his 
going,  was  it? 

Butler.  Yes,  as  I  do  remember. 

Oatet,  My  lord,  heis  my  witness,  and  I  de- 
aire  I  may  examine  him. 

L.  C.  J.  Hold  there,  Mr.  Oates ;  he  is  mine 
too.  .  All  the  witnesses  are  mine  to  satisfy  roe 
in  the  truth  of  the  fact. 

Oates,  And  tosatisly  the  jury  too,  my  lord. 

X.  C,  J,  Yes,  and  to  satisfy  the  jury  too, 
but  I  must  and  will  sift  out  the  truth,  for  both 
our  satisfactions. 

Oatet.  My  lord,  it  is  now,  come  the  next 
month,  six  years  ago  since  the  evidence  of 
this  matter  was  first  given  by  these  witnesses. 

X.  C.  J.  Then,  Mr.  Oates,  I  will  come  a  lit- 
tle rounder  to  you,  and  I  will  put  you  into  a 
certain  way  of  clearing  thb  business.  I  will 
tell  you  what  you  shall  do  ;  yoti  had  a  lodging 
in  town,  as  well  as  diet,  and  as  well  as  you  did 
eat  at  Dr.  Barker*s  sometimes,  so  you  eat  and 
lay  sometimes  elsewhere.  You  were  here  in 
tdwn  a  great  while  together,  if  your  own  as- 
sertions be  true ;  for  you  were  Irom  April  tUl 
June  in  town ;  now  come  and  gi?e  us  account 
by  some  witnesses  if  you  can,  where  did  you 
lodge  at  that  time,  and  wliere  did  you  diet  ?  for 
it  seems  you  had  but  one  meaT  at  sir  Richard 
Barker's. 

Oiites,  Is  that  the  question,  Sir,  here  in 
baud  ? 

L.  C,  J,  Ay  indeed  is  it,  and  the  main  one 
too. 

Oates.  I  be^  vonr  lordship's  pardon  if  I  mis- 
take, but  I  thmk  that  is  not  now  in  Question  ; 
for  these  St.  Omcrs  men  do  swear.  That  1  was 
all  April  and  May  at  St.  Omers :  then  if  I  do 
prove  that  in  April  and  May  I  was  not  at  St. 
Omers,  but  here  in  London,  Jt  is  aigumeit 
good  enough  againsl  tboa  llMit  their  mtence 

YOU  X. 


is  false.  And  indeed,  can  vour  lordship  or  the 
jury  expect,  that  I  being  then  engaged  among 
and  for  the  papists,  and  afterwards  an  evidence 
against  them  to  discover  their  treasons,  can 
bring  any  of  them  to  testify  for  me  now  ?  No, 
they  will  as  certainly  forswear  themselves,  ai 
these  young  felk)ws  have  all  done. 

L,  C.  J,  liet  me  ask  you  a  shorter  question : 
did  you  always  lie  in  a  papist's  house  all  the 
two  months  you  say  you  were  here  ? 

Oates,  My  lord,  I  fay  at  several  houses. 

X.  C.  J.  Tell  me  the  names  of  those  housest 
or  any  of  them.  . 

Oates,  It  is  not  to  the  point  in  question  here, 
my  lord. 

X.  C.  /.  Yes,  it  hf  very  much ;  but  I  per- 
ceive it  is  a  secret,  and  tetany  boily  judge  why.^ 

Oates.  My  lord,  they  that  have  by  the  prin  • 
ciples  of  their  religion,  liberty  to  affirm  or  doiiy 
any  thing,  and  can  have  dispensations  for  the 
violauous  of  oaths  and  sacraments,  certainly 
are  not  to  be  admitted  as  wimesses  in  such  a 
case  as  this. 

X.  C.  J.  Talk  not  to  roe  of  dispensations, 
and  I  know  not  what ;  I  speak  from  a  plain 
demonstrative  |>roof :  can  it  be  believed  that  vqu 
should  be  herein  England  so  long,  and  as  tney 
say  publicly,  and  no  person  Kving  see  you  thai 
we  can  hear  of,  but  an  old  woman  that  never  sa«r 
you,  nor  knew  you  before,  and  a  coachman 
that  tells  a  wild  story  without  reason  ^  If  you 
will  not  tell  me  where  you  lay,  can  you  tell  m^ 
where  you  did  eat  all  that  time  ? 

Oates,  I  can  tell  where  I  did  lie  that  time. 

X.  C.  J.  Do  Bo  then.  Let  us  hear  it,  that 
will  be  your  beM  defence. 

Oates,  Is  that  tlie  point,  my  lord,  in  ques- 
tion ? 

X.  C,  J.  Ay,  upon  my  word  is  it,  the  main 
point  in  this  case. 

Oates.  If  it  it  should  go  upon  that  foot,  my 
lord,  it  is  impossible  for  me  now  to  prove  it ; 
for  it  ia  well  known,  I  lay  sometimes  with  Mr. 
Whitebread,  and  sometimes  with  Mr.  Mico, 
neither  of  which  can  I  have  to  testify  for  lue ; 
and  besides,  I  must  insist  uiK)n  it,  these  things 
were  in  question  at  Whitebread's  trial,  nor  do 
1  believe  that  Mr.  Whitebread,  if  asked  at  hia 
death,  would  have  justified,  and  stood  by  it, 
that  I  was  not  here  then. 

X.  C,  J.  Well,  this  I  must  certainly  say,  I 
cannot  help  it,  but  it  will  stick  with  nie  till 
lietter  answered.  I  can  never  be  satisfied,  that 
if  you  were  here  so  long,  there  should  no  better 
evidence  be  produced  to  prove  you  here. 

Oates.  My  lord,  nor  can  I  help  your  dissa* 
tisfaction,  but  I  am  to  satisfy  all  tnat  hear  ma 
til  is  day,  that  is  a  very  hard  case  that  is  put 
upon  me;  I  have  taken  the  most  effectual 
course  that  I  could ^  to  provide  for  evidence  to 
make  my  defence ;  and  I  think,  by  your  lord* 
ship's  good  leave,  those  that  I  have  produced 
do  prove  me  here  in  town  in  April  and  May 
1678.  And  if  yodr  lordship  has  oone  with  this 
witness,  I  will  call  another. 

X.  C.  /.  Well,  go  on  as  you  will.  I  tell  yon 
wbt^  atickt  with  Bit; 

4  B 


1155] 


STATE  IHIALS^  1  JaWm  IL  16«5^TMirff  IMvXMhw 


fllM 


Oain,  Pirty  caII  Mr.  PHHip  Pigv. 

Soi.  Gen.  Hold,  Sfar,  i»  Uttje;  Jwold  atk 
tiici8  wilP6iiCi  >  few  oqcaUooa  bcfefv  tbcy  ffo 
•way.  You  Boiler,  ietmeatk  yottpraylM 
int  tiino  yon  nw  Mr.  OatM  at  the  tnae  yoo 
•peak  «if,  wat  it  in  Aptil  or  May  f 

L.  C.J.  Heaworaiiwaa  tlji  begianiag  of 
Mar. 

Mmtkr.  Totbebeilof  myknowMgeitwaa 
the  bcgiomnffof  May. 

&)/.  Gen.  IVho  did  yott  tettini,  llwttlicra 
was  Mr.  Oatea,  at  that  limef 

Builer.  I  toki  it  Mi«.  Mayo. 

8oi.  Oen,  Cooaider,  Aiesd,  what  yoo  aay 
Apw,  you  are  opoo  yoor  oath,  and  eonader 
«rhat  you  aaid  at  the  Ibmar  trial,  when  you 
were  oponyour  oeth  too. 

Oalta  FTay,iDyJonl,  Idediewy  wttneaaeB 
•MvMenamied  withoolthrc^leBlBgi. 

jLC. /.  It  b  not  a  threatwipf ,  it  baaad- 
■MNiition  not  to  go  beyood  the  troth. 

8oL  Gm.  Be  aura  yoo  be  in  the  right  m 
what  yoo  aay,  and  now  I  aik  yoo  open  your 
••Ih,  when  waa  the  finl  tioie  yoo  aaw  Mr. 
OHea  when  he  eane  in  that  dtagoiie  yoo 
^peOeerr  ^ 

Bmiier.  I  toM  yoo  il  waa  in  May,  Sh'. 

8oL  Gem.  How  fer  w  Mayf  eonaiderwdl 
what  yoo  aajP 

Butier.  lV>  the  heat  of  my  maenbnune,  it 
waa  the  beginniDg  of  May. 

Soi.  Gee.  Do  yoo  think  it  wm  within  • 
]red(,  or  die  firat  ten  daya  of  May  ? 

Bttflrr.  I  cannot  tell  that;  o  well  aa  I  re- 
■Dember,  it  was  the  beginning  of  May. 

Sol.  Gen,  ^Vhcn  ymi  sawhiin  first  in  May, 
who  else,  as  vou  rcfnember,  was  by  P 

Butler.  Mrs,  Navo. 

Sai.  Cen.  And  noooily  else  ? 

Butler,  Yc»,  one  tienjamin  Turbet,  who  b 
iincedcad. 

Sol.  Gen.  Bot  consider  your  oath,  friend, 
•nee  more,  and  -recollect  yourself;  do  you 
•wear  posilivcly  Mrs.  Mayo  was  by  ^  and  did 
aec  him  at  the  same  time  i* 

Butler.  I  saw  her  look  out  out  of  the  window 
hito  the  yard,  and  I  beliere  she  did  see  him. 

Sttl.  Gen.  Well  then,  let  us  examine  her 
evidence  and  your's  together,  and  see  how  they 
agrt«. 

Gates. '^ly  lord,  these  ore  not  questions 
tending  to  satisfy  the  jur^'  at  all,  as  to  Uie  point 
hi  auestion. 

t.  C.  J.  Are  they  not?  mcthinks  they  are, 
whatM)ever  you  Ihinic. 


the  kinfi^'s  counsel  examine  the  witnesses. 

Ontes.  31}'  lord,  he  say«  1  was  here  in  May, 
tliut  is  t^notii^h. 

L.  C.  J.  AVpH,  Sir,  I  know  what  he  aays. 

Sol.  Gen.  Ani\  you  shall  hear,  Mr.  Gates, 
hovr  your  \s  itnesses  agree. 

£.  C.  J.  (jo  on,  Mr.  Solicitor,  and  do  you 
ait  still  and  be  qoieL 

Soi.  Gun.  Then,  nay  lord,  I  wooU  aA  him 


thia 

Oaten  ooaM  to  air 
pray  yooh  w«a  he 

B«<<er.  HewMuia 

SoL  Oem.  Ay,  wh 

Bmiier.  He  b^  s  whila  hU 
;  hiahab  cot  ahoityoieseto 
a  grey  ahort  eo«t 

Sof.Gm.UmAh» 

Builer.  Nm,  hb  hm 


tobh 


■Bokw  an  Ha 


Mr.  fisoMi,  Washed 
•  OMO  asighl  ooC  ntdhwrily 
had  Dot  known  hioabcfero  f 

Bmikr.  lMy,aiybed,I 
when  he  fhot  came  hi,  'tin.hm 
and  asked  me.  How  doyaOi  John 
reeolbcled  who  he  WM,  tiMt  b  «i 

Sol,  Gen.  Waa  he  alwvpi  In  dM 
when  heeaoie  thither  r 

BmiUr.  The  neit  tbaa  ho 
einaamoo-oohitered  aoit. 
perriwig  that  waa  corlea 
■■Mm  nai,  wnn  a  fioen  noM^ 
atringa  about  hb  wrbla. 

'L  •  C.  J,  Did  yoo  efor  aai 

Butler.  Ya,Tdid. 

XCX  When  WM  that  r 

Builer.  After  my 
Putney. 

JL  V.  J.  Who 

BuiUr.  One  air 
Thnnel. 

Ik  C.  J.  How  oAw  dU  hn 

Butler.  Screral  jdoMl. 

X.  C./.  Who  ebewM  there  r     ' 

Builer.  My  master  and  hia  danghten. 

L.  C.  J.  And  who  ebe  f 

Butler.  Nn.  Mayo. 

L.  C.  J.  What  b  become  of  jmag 
daughter  P 

Butier.  I  heg  your  pardon  foe  that,  uj 

1^'  C.  J.  Where  b  she,  man  P 

Builer.  She  is  at  home,  I  soppono. 

X.  C.  /.  What  dost  thou  hear  aiw 
then?  .  ^ 

Butler.  My  hml,  I  call  to  mfaid 
dine  i^ith  them. 

X.  C.  X  Did  ahe  due  at  anytuM 
there? 

Butler.  Yea,  I  tememheff 
but  not  then. 

X.  C  J.  When  d^  yoo  mm 
daughter  last? 

BniUr.  I  haye  not  aeen  her 


IhH 
IhH 


year. 
X.  C.  X  Where  bshe  noar  P 

Butler,   At  home  at  PotnejTy  Mv  ladLlI 
belieye.  ' 


X.  C.  J.   Afid  she 
when  he  dined  there. 

Butler,  Yes,  she  WM  at 

I.  C.  J.  Did  Mra.  Mayo  wm 
there  ?-.Bk//^.  Yea,  I  MiM« 

XC.X  HowoAmdiiha 
thb  time  yoo  speek  off 


*«- 


v* 


1157] 


STATE  TRIALS,  iJAttBSlI.  l685.— /r  PerfKry. 


[115S 


X.  C.  J.  Do  yoa  think  seven  times  ? 

Butter,  I  do  think  he  might  have  dined 
there  se? en  times. 

X.  C.  J.  Did  be  more  than  seven  times,  do 
you  think  ? 

Butler,  I  cannot  number  bow  many  times 
It  was. 

X.  C.  J.  Now  come  in,  Mrs.  Mayo,  ag;ain. 

Mrs.  Mayo.  Here  I  nm,  my  lord. 

'X.  C  /.  Mrs.  Mayo,  give  me  leave  to  ask 
you  a  question  or  two. 

Mayo,   Yes,  my  lord,  what  yon  please. 

X.  C.  J.  You  say  (if  I  do  not  mbremember ; 
If  I  do,  I  be^  your  pardon,  and  you'll  correct 
me)  a  week  in  May  was  the  first  time  yoa 
•aw  Mr.  Gates,  and  that  was  at  sir  Richard 
Barker's  ? 

Mrs.  Mayo,  I  think  it  might  be  about  the 
beginning  of  May. 

X.  C.  J.  Had  he  been  in  the  house  before  ? 

Mrs.  Mayo,  Not  at  that  time  that  I  know 
^,  but  as  they  told  me. 

X.  C.  /.  Who  told  you  ? 

Mrs.  Mayo,  That  coachman  there,  John 
Butler,  and  one  Benjamin  who  lived  in  tlie 
bouse. 

X.  C.  X  Then  yoa  did  not  see  bun  the  first 
lime  he  came?  wbatsay  you,  Butler? 

Butler,  She  did  see  him  out  of  the  window, 
fai  the  yiird.  ^ 

X.  C.  X  Well,  let  that  pass  then :  come,  I'll 
ask  you  another  question  upon  your  oath,  how 
often  ha?e  you  seen  bim  dine  there  ? 

Mrs.  Mayo,  I  saw  bim  dine  at  that  time  that 
I  spoke  of.  \ 

L.  C.  J.  Did  not  he  dine  there  above  once  ? 

Mrs.  Mayo,  No,  he  did  not 

L,C,J,  What  say  you,  Butler? 

Butler,  He  did  dme  there  several  times  with 
them. 

X.  C.  X  Then  one  of  yon  two  most  be  mis- 
taken, I  am  sure. 

Oatei,  My  lord,  if  your  lordsbip  would 
please  to  give  me  leave  to  speak,  I  would  set  it 
right. 

X.  C.  X  Good  Sir,  let  them  set  themselves 
right  if  they  can,  we  need  none  of  your  instruc- 
tions. 

Oalee.  My  lord,  I  desire—* 

X.  C.  J.  Why,  bow  now  ?  Pray,  Sir,  be  at 
quiet.  Mrs.  Mayo,  pray  what  bafait  bad  Oates 
when  you  saw  him  first  r 

Mrs.  Mayo.  He  was  in*  a  grey  bat  and  a 
grey  coat. 

X.  C.  X  Was  bis  hair  short  or  long  f 

Mrs.  Moryo.  He  had  on  a  kind  of  a  short 

ooL  Oen.  Are  you  sure  it  was  a  wigg? 

Mrs.  Mayo,  Yes,  a  kind  of  a  brown  perriwig. 

ImC*J,  And  be  says  bis  hair  was  cut  short 
to  his  ears? 

Oatet,  These  things  are  very  lean  stuff  to 
pennre  a  witness  upon. 

SoL  Gen,  When  he  came  the  second  time, 
what  ekithei  had  he  on? 

Mrs.  Meyo^  Afterwards  he  came  in  black 
tfeilMi  and  » leng  panlwif. 


Mr.  Hansei.  What  coleurdd  perriwig  was 
that,  a  black  or  a  white  one  ? 

Mrs.  Mayo,  Not  a  black,  but  a  brown. 

Sol.  Gen,  You  say  it  was  long? 

Mrs.  Mayo,  Longer  than  his  otlicr,  yet  not 
very  long  neither. 

X.  C.  X  Here  are  I  know  not  how  many 
contradictions  in  these  witnesses  testimonies. 

Oatet.  Truly,  my  lord,  I  do  not  find  in  the 
examination  of  the  St.  Chners  witnessps,  yoa 
were  so  strict,  or  bore  half  so  bard  upon  tlieni« 
as  you  do  upon  my  witnesses ;  what  does  it 
signify,  m  v  lord,  whether  the  wigg  were  kmg 
or  short,  black  or  brown  ? 

X.  C.  X  We  have  no  other  way  to  detect 
perjuries,  but  by  these  circumstances ;  and  'tis 
the  duty  of  a  judge  to  enquire  into  all  particu« 
lars;  as  in  a  controfersy  about  words,  were 
they  spoken  in  Latin  or  in  EogUsh,  and  so  to 
all  places  and  postures  of  sitting,  riding,  or  the 
like ;  as  you  know  the  perjury  of  the  elders  in 
the  case  of  Susanna,  was  by  their  difTcrcni 
testimony  in  particular  circumstances  dis- 
covered. 

Oatet,  My  lord,  I  will  ask  her  but  one  short 
question.  By  the  oath  you  have  taken,  Mrs. 
Mayo,  to  speak  the  truth,  the  whole  troth,  and 
notnin^  hut  the  truth,  as  you  expect  the  face  of 
God  with  comfort  in  another  world ;  did  yoa 
see  me  at  sir  Richard  Barker^s  at  any  time  in 
May  1678 ;  the  May  before  the  plot  was  dis« 
covered,  for  that  is  the  main  question  ? 

Mrs.  Mayo.  Yes,  1  did,  and  I  speak  nothing 
here,  but  what  1  speak  as  in  the  presence  of  the 
Lord. 

X.  C  J.  Prithee,  woman,  dost  thou  think 
we  ask  thee  any  thing  that  we  think  thou  dost 
not  speak  in  the  presence  of  the  Lord  ?  we  are 
all  or -us  in  the  presence  of  the  Lord  always. 

Mrs.  Mayo,  And  shall  answer  before  him  for 
all  that  we  have  done  and  said,  all  of  us,  tiie 
proudest  and  thegroatest  here. 

X.  C,  X  But  1  would  not  have  so  much  to 
answer  for,  as  thou  bast  in  this  business,  for 
all  the  world. 

Sol,  Gen^  Well,  we  have  done  with  her  now, 
she  may  ffo  away. 

X.  C.  X  Where  does  she  live  now  ? 

Cryer,  Mrs.  Mayo,  wliere  do  you  live  now  ? 

Mrs.  Afayo.  In  Leaden- Hall-street,  my  lord« 

X.  C.  X  When  did  you  see  sir  Richard 
Barker's  daughter  ? 

Mrs.  Mayo.  About  a  fbrtniii^ht  ago. 

X.  C.X  Where? 

Mrs.  Mayo,  In  Barbican,  in  London. 

X.  C,  J.  Do  you  live  with  sir  Ricliard 
Barker  now  ? 

Mrs.  M{^,  I  do  not  live  with  bim  now. 

L,C.J,  Did  his  daughter  use  to  be  at  the 
table  at  dinner? 

Mrs.  Mayo,  She  was  of^  in  the  country^ 
my  lord. 

L.C.J,  Did  she  eat  at  bis  table  at  that  time 
wlien  Oates  was  there? 

Mrs.  ASaye,  1  am  not  able  to  say  whether 
she  did  or  not ;  she  used  to  be  in  Wales  at  sir 
Tbami  lUdletoa'a  ■ometimes,   and'  witk 
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L.C.J.  IMyoQUMtomilatyhter 

Ptfc.  No,1&ImC. 

JLC.  J.  WImtMirwe  MTO  joa 
gascdbaltirRichanl  Bwrktf'ir 

A^.  I  mtdo  up  tbe  pbyae,  mj  laid. 

X.  C.  J.  Did  vim  aot  Mifuiiuii  the  c 

UHHv  HOT  Mm.  Mayo,  nor  nr  iUcbaid  Bute 
with  it? 

P^9.  I  think  iir  Bidiml  hmihar  ww  <k 
town  1000  After,  and  I  did  ncqunint  him^widik. 

Omtm.  BvtcanMlyoateUwlMlliiMthinkL 

iirr 

Pmge.  Icumy  nn  otherthni  I  tev^nid; 
I  beMrre  it  was  in  1078. 

JLC^J.  WaatiiitinJiiBe^Jnlj,or  ilaj,« 
wbenP 

iVgv*  I  cannot  tay  ponetoall j  wImIi 
it  wai,  my  lord ;  but  to  tba  batt  of  ny 
Mire  ana  rcoMiiifaVanoe,  it  WM  in  tlM  Im 
ofJUy. 

Oaiei,  Had  naiyoarmailara  pntianlntii* 
fingtonat  thattimcvtbat waoaickof  «  AMrf 

Ptf^e.  Yes,  be  had. 

JiKt  WUAim.  Why.wouM  Mr. 
gircQ  the  patient  phytic  f 

Fm.  No,  my  bird,  bat  it  wm  _ 
time  toat  tlie  patient  wae  onder  mj 


madam  Thorrel,  her  aont,  who  vaa  her  mo* 
ther'a  dster,  and  her  two  danghtera. 

L.C.J.  lnWalee,dQattboaaayf  Wheref 

Mr».  Mayo,  My  Uiid,  in  your  own  enontry, 
at  one  Dr.  CocfcetVi ;  I  know  yoar  lerdahip, 
though  your  lordship doea notknow  me. 

L.  C.  X  1  am  very  ^|lad  of  it,  good  woman  ; 
but  pritbee  did  eter  air  Kichard  Barker  dina 
with  Air.  Oale*? 

Mra.  Mayo,  I  oannot  aay  be  did,  he  went  to 
and  fro. 

JLC.  J.  Well, haveyoaonr mora witneamf 

iJei/eff.  Crier,  call  Ailip  nge. 

Cryer.  Herelieia,8v. 

Oaiei,  Pmy,  ewear  him.  [Whieh  waa 
done.]  PraVi  be  pleaaed  to  give  m^  loid  and 
the  jury  the  beet  aoeoant  you  can  of  my  bemg 
in  town.  But  Mr.  Fige,  theoneetioa  that! 
flrat  aik  vou,  ia,  whether  I  waa  iiere  in  April  or 
May,aDd  in  what  year  it  waa  that  youmdaee 
ne  at  your  ntasterni  houae  f 

X.  C.  /.  When  did  you  aae  Mr.  Oatca  at 
jour  master's  houae  P  Yon  mean  air  Riehard 
barkerto  be  hie  master,  I  suppoae  ? 

Oatei.  Yea,  my  krd. 

X.C.X  Whatdoyousaytoit? 

Fage:  Truly  I  cannot  be  positive  to  the 
year;  but  to  the  beat  of  my  rcnDcmbnuiee  it 
was  1678. 

Oaia.  Pray  teD  my  ferd  and  the  juiT  some 
dtcnmstaneea  in  that  year  that  did  nappcn 
to  you,  that  makes  ^ou  Mieve  it  was  1678. 

Page.  Sir,  1*11  gire  you  the  beat  satisfaction 
I  can  to  the  boit  of  my  knowledge }  he  came 
to  sir  Richard  Barker*s  one  erening,  and  there 
he  enqoired  for  I>r.  7*0Dgue :  he  waa  in  a  dis- 
guise, in  a  Uj^ht-coloured  coat,  something  like 
a  frize,  but  it  wnn  not  frize ;  the  term  that 
they  eive  it,  I  cannot  so  readily  tell.  He  bad 
his  hair  cut  short,  almost  to  bis  ears,  and  he 
had  a  broad-bnium'd  hat  on,  and  a  small  stick 
in  his  hand,  wa]kinc[  msfancholy  about  the 
hall  :  I  liappcning  to  be  the  first  body  he  met 
wiib,  as  I  siip|>oso,  be  asked  me  if  Dr.  Tongue 
WAS  within.  I  told  him  no,  1  had  not  seen 
him  of  a  considerable  time.  He  then  asked 
mc  where  sir  Richard  Barker  was  ?  I  told 
In'm  he  vna  ill  now  at  Putney.  Savs  he, 
"IVhcn  will  he  be  here  ?  I  tokl  him  i  couhl 
not  tell. 

L.  C.J.  Did  he  see  any  body  there  but  yon? 

Page.  That  I  cannot  tall,  my  lord;  not 
that  I  know  of. 

L.  C.  J,  What  time  of  the  year  was  it  ? 

Ait.  Gen.  And  what  month  ? 

Fage.  What  year  and  what  month  it  waa, 
I  am  notable  to  say,  my  lord. 

L.C.J.  What  became  of  him  after  that  ? 

Pnge.  lie  went  out  of  our  gates  then,  Sir  : 
he  was  walkiotjf  up  and  down  melancholy,  and 
not  finding  any  one,  oh  1  suppose,  to  answer 
him,  he  cnntiuueid  walking  in  the  patient's  hall, 
where  they  used  to  wait  on  sir  Richanl  Baricer, 
that  came  to  discourse  with  him  about  physic ; 
and  upon  my  answer  to  bis  question,  he  went 
•way. 

L  C.  J.  Did  you  erer-aae  himaDJ  other 

time  near  to  that  time  f 


Oaiei.  Indeed  the  StOmeranea  &m 
tlioroitgh-stitch ;  bat  my  heneat  witaean 
cautiouaiitbeingso  kwaso;  and  hn  1 
a  minister  oi  the  Church  m  Engiand  (aalhsy 
aay)  epeaka  lo  a  rery.  day,  awMi  a  maBk 
slighter  circumstance.  Pray  call  Mr.  Wi« 
liam  Walker. 

Cryer.  Here  he  is. 

OuU%.  Swear  him.  (Which  waa  done.)  Bt 
pleased.  Walker,  to  give  i^y  lord  t»  %  ' 
stand,  when  it  i%as  you  saw  me  here  in 
don  in  diiguise,  and  when  it  was  yoa 
six  years  agone  at  the  iMd- Bailey,  tWt  yea 
saw  me  here  in  Lomlob.  Htr,  the  tiae  ii 
controversy  is  this:  1  came  here  to  dineoters 
Plot  of  tbe  Papists  agai.ist  the  king*a  life  mi 
the  religion,  and  I  swore >. 

L.C.J.  You  mustnot  askqneationnhi  tbrt 
manner.  It  is  properest  for  you  to  pvepsw 
your  (|uestions  to  the  oonrt^  and  Ihey  wriM  sd 
the  witnesses. 

Oaiei.  Then  I  will  not  ask  htoBp  but  profm 
k  to  your  lordship. 

JL  C.  J.  Ay,  propose  what  aurtiiiM  yii 
please,  and  if  they  are  fair,  I  will  aiak  Ibaak    | 

Oatei.  Then,  my  kird,  I  wooM 
Walker  this  question ;  when  it  wna  he 
with  a  disguise,  in  what  vear  and  wliaft 

Waiker.  My  kwd,  I  bare  been  u 
in  former  timee  upon  thia  point,  mx  or 
years  ago ;  and  1  do  oonfeas  I  dM  aeeilMi 
and  met  him  between  St.  Martin'a-Iflum  iii| 
Leioesler-fields ;  and  truly,  my  lord,  I  tlU 
I  may  say  it  was  my  unbappinean  ta  mirt 
with  him  ;  for  I  hare  liad  a  great  dool  of  Mfrj 
Ue  by  it  since,  subpoena  upon  enhpta^g  feoa 
hie  after  trouble,  that  1  am  etcn  ttomj  off* 

foriamaaaUmao.  Bittldtaf  IMa 
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hiuvat  that  end  of  the  town,  between  St.  Mar- 
tin's-Laoe  and  Leicester- Aelds  in  a  gtranpre 
disgfuise  ;  be  was  just  like  a  Tagrant,  a  rery 
rai^,  and  that  is  true,  I  beliere,  my  lord. 

Att,  Gen,  Did  yon  know  him  before  ? 

W(tlker,  Yes,  or  I  had  not  known  him  then* 

X.  C.J.  When  was  this  P 

Walker.  Mv  lord,  I  will  tell  yon  ;  my  lord 
chief  justice  ocrogvs,  when  1  was  at  the  Old- 
Bailey,  asked  me  if  1  knew  what  time  I  saw 
him  thus  P  Said  I,  my  lord,  it  is  almost  a 
year  and  an  half  since  I  saw  him ;  and  1  beins^ 
an  old  man,  little  th«>oght  it  worth  the  while 
to  lay  uu  the  particular  time  ir^  m  v  memory  : 
but  1  will  cast  about  in  my  thoughts  to  make 
the  best  conjecture  I  can ;  for  now  I  will  not  be 
vpon  my  oath,  it  being  but  conjecture. 

L.  C.  J.  But  now  you  are  u|Km  your  oath, 
remember  that,  man. 

Walker,  My  lord,  I  am  speaking  what  I 
said  to  the  court  at  that  time. 

L.  C.  J.  Pray  do  not  tell  us  an  old  tedious 
story  of  the  (j^uestions  and  answers  in  the  Old- 
Bailey,  but  mmd  what  is  said  to  you  here ;  my 
question  is  now,  what  time  you  saw  O^ntes  dis- 
guised between  St.  Martin's- Lane  and  Leices- 
ter-fields, as  you  say  yon  did. 

Walker  J  My  lord,  I  cahnot  prescribe  the 
time ;  but  I  will  guess  as  near  as  I  can  with 
the  best  probability,  and  that  is,  upon  this  cir- 
cumstance ;  when  I  went  forward  mto  Leices- 
ter-fields, in  the  court  before  the  bouse,- 1  saw 
the  elm- trees  budded  forth  as  big  as  an  hazle- 
nut ;  so  that  I  did  conjecture  by  that  token,  it 
miffbt  be  between  Lady -Day  and  the  latter 
end  of  April;  that  was  the  time,  as  near  as  I 
cvuld  guess. 

X.  C.  /.  In  what  year  was  it  ? 

Walker,  I  cannot  very  well  tell  what  year 
it  was. 

X.  C.  /.  Was  it  in  1077  or  1678  ? 

Walker.  Truly,  my  lord,  I  never  thought  it 
worth  so  much  taking  notice  of,  to  fix  the  par- 
ticular time  in  my  memory. 

Oaie$.  Whether  was  it  that  year  the  Plot 
was  discovered,  or  the  Michaelmas  following  ? 

Walker,  I  cannot  tell  when  the  Plot  was  dis- 
oofered,  or  whether  it  be  found  out  yet  or  no  ? 

Oate$,  But  was  it  the  year  before  you  were 
examined  ? 

'  Walker,  To  answer  yon,  Mr.  Oates,  when 
it  was  exactly,  1  cannot  say  ;  tm)y  I  would 
give  you  the  best  satisfaction  I  could,  and  do 
you  as  much  right  as  I  would  do  myself.  I 
think  if  that  time  when  I  was  examined  were 
in  1677  or  1678,  it  was  near  a  year  and  a 
,  quarter  before  I  did  see  you. 

X.  C,  J.  Well,  what  can  you  make  of  this  ? 

Gates.  It  is  not  to  be  supposed  he  is  a  very 
willing  witness  ;  but  yet  ne  says,  it  was  a 
year  and  a  quarter  before  the  trial  in  which  he 
was  examined,  which  must  be  in  April  1678. 

X.  C.  J,  I  would  know  this  question  of  ^'ou : 
were  you  present  at  the  Oki- Bailey,  when  the 
Five  Jesuits  were  tried  P 

Walker.  I  was  there,  my  lord. 

X.  C.  J.  Wereyou  at  any  trial  but  one  ? 


Walker,  1  was  not  examined  at  any  time 
but  one. 

X.  C  J,  Have  you  any  more  questions  to 
«k  him  ? 

Walker.  My    lord    chief  justice  that  then 
was,  did  ask  mc,  If  I  knew  any  of  the  pri-  \ 
soners  at  the  bar  ;  and  i  looked  upon  all  of  ^ 
them,  and  said  I  knew  not  either  of  them. 

Oatcs,  Pray,  mv  lonl,  ask  him,  whetlier  he 
was  not  nroduced*,  when  the  8t.  Omcrs  men 
were  produced,  and  ^ave  his  evidence  as  to 
my  being  in  town  at  that  time. 

X.  C  J.  He  hears  the  question,  let  him  an- 
swer it. 

Walker,  I  am  not  able  to  answer  you,  be- 
cause you  puteeveral  questions  together  ;  bnt 
this  I  sav,  1  was  never  examined  but  once, 
though  I  have  been  subpoenaed  often,  to  my 
great  torment  and  trouble. 

()ate$.  Did  you  g^ve  evidence  at  that  trial, 
that  you  saw  me  in  April  1078  P 

Walker,  I  testified  that  I  saw  you,  and  by 
such  circumstances,  it  must  be  altout  such  a 
time  as  well  as  I  could  suggest ;  but  I  could 
not,  nor  cannot  speak  positively. 

Oatet,  Now,  my  loitl,  I  shall  go  on  to  ano- 
ther part  of  my  evidence,  and  call  some  other 
witnesses  ;  and  first  of  all,  I  come  to  Mr.  Ser- 
jeant Maynard,  and  I  desire  he  may  be  sworn. 
[Which  was  done.] 

X.  C,  J,  What  do  you  ask  my  brother 
Maynard  ? 

OaUt.  I  call  Mr.  Serjeant  Maynard  to  give 
an  account  of  the  proceedings  of  the  H«>use  of 
Commons  upon  my  discovery  of  the  Popish 
Plot 

X.  C,  J,  We  will  not  admit  that  to  be  any 
evidence  at  all ;  nor  can  it  be  by  law. 

Oates,  My  lord,  Mr.  Serjeant  Maynard  was 
one  of  the  committee  of  the  House  of  Com- 
mons that  managed  the  Impeachment,  and  can 
S've  an  account  of  the  evidence  and  records 
at  were  produced  at  the  trial  of  the  late  vis- 
count Stafford. 

Serj.  Maynard.  I  know  notluog  truly,  nor 
can  1  remember  any  thing  of  it  now. 

X.  C  /.  He  says  he  remembers  nothing. 

Seg.  Maynard.  If  Mr.  Oates  had  told  me 
before- lianJ,  whcn^  he  subposnae«l  me,  what 
time,  and  what  particular  things  he  would 
have  examined  me  to,  probably  it  I  wasthere* 
I  have  notes  that  I  then  took ;  but  1  can  never 
swear  to  my  memory,  for  any  cause  so  long 
ago. 

Gales.  My  lord,  I  am  very  sorry  Mr.  Ser- 
jeant Mayuacd's  age  should  so  impair  his 
memory. 

L.  C.J,  I  dare  say,  you  are  not  more  aorry 
than  be  is  for  his  age. 

Gates,  Well,  my  lord,  I  cannot  help  it : 
then  1  desire  Mr.  Blayney  may  be  asked, 
whether  he  has  his  notes  of  my  kSrd  Stafford's 
trial. 

Blayney.  No,  my  lord,  I  have  them  not 
here ;  Mr.  Oales,  by  his  ticket  of  his  iob- 
pcena,  desired  onl  v  the  notes  of  Ireland,  White* 
tMcafl,  and  Langnom's  trial 
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£.  C.  J.  But  1  must  toll  yoa,  Mr.  OatM,  if 
llHMe  notes  were  here,  tbey  could  be  of  no  use  to 
^•u,  without  the  record  of  luy  loni  Suffurd  s 
attainder;  if  you  ask  any  tiling  upon  another 
trial,  you  roust  produce  hrst  the  record  of  tliat 
trial,  and  then  you  may  examine  to  wliat  was 
gifcn  in  evidence  at  the  trial. 

Os^ef.  H.y  lord,  it  is  of  record  in  the  House 
•f  Lords. 

L.  C  J.  But  that  we  are  not  to  take  notice 
^  without  the  record  be  brou^-ht  in  eridence 
More  us  :  %ve  must  go  accordiog  to  the  course 
«f  law  in  all  cases. 

QaUt,  Tlieu,  my  lord,  I  must  betake  myself 
to  another  part  of  my  defence  ;  and  that  ts«  to 
Mve  the  frequent  attempts  made  to  bafiBe  the 
'  msovery  of  this  Popish  Plot,  and  to  stifle  the 
Border  of  sir  Cdmundbury  Godfrey,  and  to 
fmg  it  upon  a  Protestant  peer. 

£.  C  J.  But  that  is  no  e? idence  neither. 

Just.  Hollowaff,  Surely  that  is  rery  collateral 
tridenoe. 

L  C  J.  Nny,  it  is  no  evidence  at  all  in  this 
MM ;  we  must  uot  admit  of  any  such  evidence 
to  be  given. 

Omte*,  Good  my  lord,  if  tliis  had  not  been 
true,  which  was  swurn  by  witnesses  that  hail 
diioovrreil  the  Plut,  why  Kbould  these  men 
appear  to  suborn  witnesses  (and  they  have 
hean  convicted  of  subornation,  and  emleavour- 
faig)  to  baffle  the  discovery,  particularly  as  to 
justice  Gudtny's  deaih  ? 

L.  C.  J.  Mr.  Oat«fS,  I  must  keep  you  to 
•ridence  that  is  proper  ;  we  are  upon  f  »ur  oaths 
to  ffo  according^  m  law,  and  the  jury  are  upon 
their  oaths  to  iry  this  caiise  acconfing  to  the 
eridencc  ;  niiil  ivo  aiv  lioitiul  to  give  them  this 
advice  in  po;iii  dlhiw,  thiit  nothinsf  muKt  wei^'h, 
orhavr  uu)  r  »n^iiuTatioii  \\\\\\  them,  that  you 
offer,  irii  inr  i;.*!  iv'^rui  und  pi-oper  e\  idLMicc.  If 
you  ca;i  say  .(.•  !  |»nive,  that  any  of  the  wit- 
iiess4Sth:it  liavchccn  producetl  this  day  against 
you  have  l>^ -ii  tam{>er(>d  uith;  or  thnt  they 
nave  tHinjKnd  wiiti  .iny  of  the  former  evidence, 
that  is  H  ;r  i4mI  «^vidfMH'e  against  them  ;  but  it 
must  imi  Usi  by  any  lueatis  admitted,  that  the 
time  of  ihe  court  l>e  taken  up,  or  the  jury  in- 
Veiqiinl  by  that  u  \\\c\\  lias  uot  a  natural  ten- 
dency tu  tlu'  busiiit'ss  beiure  us. 

Oalfs,  lint  if  your  lordship  please,  this  con- 
sult in   Api'il   1678,    was    discovered    to   the  | 
House-  of  CoiniiiOiis,  nmoag  the  other  parUi  of 
the  discoi  erv  oi'  the  treasons  of  several  noble-  ' 
mL>n  and  gentlemen  :  now  upon  the  discovery  , 
of  the  Plut,  I  desire  that  I  nii;L{'ht  c^ive  in  proof 
the  proceedings  of  (he  Uopse  of  Commons.        \ 

JL  C.  J.  No,  no,  you  cannot. 

Oat  IS.  Piti}',  my  lord,  is  not  the  Journal  of 
the  House  oft'ommcm!;  evidence  ? 

L.  C.  J.  No,  wc  say  it  is  not  at  all.  j 

Oatrs.  Is  that  the'  opiniou    of   the  whole  t 
•ourt,  my  lord  ?  i 

L.  C.  J.  Yes,  undoubtedly,  there  is  no  ques- 
tion of  it. 

Gates.  Is  any  record  of  the  House  of  Lords 
•ridence  ':* 

X.  C.  J.  YeS|  I  teil  you  it  is,  and  that  be- 
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cause  it  is  a  record  ;  but  there  is  • 

encc  betwcf^  the  lieoords  of  the  House    ef 

Lords,  and  the  Joumala   of  tiie   Uouae  of 

ComuiuuH. 

Oates,  The  Journals  hafe  been  delirered  im 
as  e«  idencc  before  now. 

L.  C.  J.  I  cannot  tell  what  they  have  beeo, 
but  1  am  sure  they  ouglit  not  to  lie,  sum!  what- 
ever they  have  been  elsewhere,  they  (mnnot  bo 
here  ;  and  I  will  tell  you  a  plain  reason  tor  it, 
because  tliey  have  not  so  much  power  iu  the 
House  of  Commons,  as  to  give  an  oatli :  but 
the  House  ot'  Peers  is  a  court  of  reconl,  and 
tlieretbre  their  proceedings  are  e%*iclence,  as 
the  proceedings  of  the  King's- beocfa  here,  or 
any  court  of  record  are. 

'Oaies,  Then,  my  lord,  if  that  pnrt  of  mj 
evidence  be  over- ruled,  before  I  oome  to  sum 
up  my  evidence,  I  desire  to  oflRer  this  thing  : 
my  lord,  I  can  produce  several  membera  of 
the  House  of  Commons  in  the  aeyeral  parlia- 
ments, that  can  remember  how  thev  tH-oee«Mi«Hl 
against  the  Lords  in  the  Tower,  nnd  tue  F<>|iiMh 
traitors,  upon  my  discovery,  aiid  what  credit  I 
bad  in  the  House  of  Commons  ;  will  that  bo 
evidence,  pray  my  lord  P 

L,  C.  J.  No,  it  will  not ;  if  you  will  produeo 
any  one  that  }ou  toM  this  to  before  the  public 
discovery,  that  may  be  evidence  auch  as  it  is, 
and  is  often  allowed  ;  but  what  the  i  louse  of 
Commous  did  upon  the  disco  very ,  that  ia  not 
any  evidence  at  all. 

haies.  Then,  my  lord,  suppose  1  con  ptove^ 
that  I  ifave  an  early  and  tiuieiy  account  to  any 
of  the  llouiw  of  Lords  of  this  cons[iiracy,  and 
did  acquaint  tliem  with  the  consult  in  April  as 
part  of  it ;  I  desire  to  know  whether  in  pixi- 
ducinif  any  of  those  lords,  I  shall  give  that 
which  is  evidence.'' 

L.  C  J.  Call  whom  you  will  that  you  told 
any  thing  to,  that  is  a  sort  of  evidence,  I  tell 
you. 

Oates,   Then  I  call  my  lord  of  I>efronshii«, 

L.  C.  J,    Here  is  my  lonl.  of  Devonshire. 

Oiitu.  My  lord,  1  [>eg  your  pardon  for  the 
trouble  I  put  your  lordship  to ;  but  your  lord- 
ship sets  the  necessity  of  it :  it  is  for  the  juati- 
iication  of  tlie  truth,  to  which  I  will  g'ive  tnj 
blood  for  a  seal,  if  1  be  called  to  it. 

L.  C.  J.  My  ^.ord  of  Devonshire,  your  lord- 
ship must  be  sworn.*     [Which  was  done.] 

Oates,  Will  your  lordship  please  to  acquaint 
the  court  and  the  jury  (your  lonlship  bein^  at 
that  time  a  member  of  ihc  Commons  House) 
what  account  I  j^ve  there  of  this  particular 
consult  (to  keep  to  that  |H)int  that  is  here  in 
que&tiuii)  before  the  court  tliis  day,  and  with 
what  credit  I  was  re<*eived  in  all  these  parlia-  • 
ments ;  for  my  credit  and  the  credit  of  the 
parliament  is  now  in  question. 

Earl  oi  Devonshite.  My  lord,  all  I  can  say 
to  it  is  this ;  you,  Mr.  Oates,  gave  a  long*  ac- 
count of  a  consult  and  conspiracy  among  tho 

*  See  lord  Stafford  s  Case,  vol.  7,  p.  I4689 
and  the  passa^^  i-e:'crred  to  in  tlie  Notfe 
there. 
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Jesuits:  hut  I  caDDOt  remember  any  parti- 
cular, it  is  so  lonjc^  ago. 

t.  C.  J.  Every  boi\j  knows  this,  yon  ga?e 
m  lon^  Narrative  m  to  the  House  of  Commons 
and  House  of  Lonis  too. 

Oatcs  Ay,  and  it  was  a  true  one;  bnt  my 
lord  of  Devonshire,  I  desireyour  lordship  would 
be  pleased  to  give  the  court  and  the  jury  an 
account,  with  whnt  credit  I  was  received  in 
those  three  parliaments  your  lordship  sat  as 
member  in. 

E.  of  Dnxmskirt.  I  remember  that  the  two 
Westminster  parliamaits  after  the  Lon^f  Parlia- 
ment, were  ho  satisfied  with  the  diitcovcry,  that 
they  passed  a  Vote  in  the  House  of  Com- 
mons  

L.  C.  J.  The  Votes  of  the  House  of  Com- 
mons are  no  evidence  at  all. 

Gates,  They  shew  what  opinion  the  parlia- 
ment was  of. 

L.  C.  J.  Many  votes  that  have  been  made 
of  late,  1  ho|)e  will  neither  be  evidence  for,  nor 
put  in  practice  a^in.* 

£.  of  Devonshire,  My  lord,  it  is  well  known 
to  all  the  world  the  vote  I  apeak  of. 

L,  C.  J,  Nay,  my  lord,  1  speak  not  to  your 
lordship ;  for  we  all  know  those  votes  that  I 
•peak  of  were  not  according  to  your  lordship's 
mind':  bnt  we  only  say  thus  in  general,  that 
because  the  Hnnse  of  Conmions  cannot  give 
an  oath,f  therefore  what  itf  done  there,  is  not 
an  evidence  here,  or  in  any  court  of  wcord. 

Gales,  But,  my  lord,  that  1  ronst  urge ;  I 
4o  perceive  that  in  the  time  of  parliaraept,  and 
dunng  the  sitting  of  the  House  of  Commons, 
votes  nave  been  brought  in  as  bars  to  the  pro- 
ceedings of  inferior  courts ;  and  this  court  does 
not  look  upon  itself  as  superior  to  the  great 
court  of  parliament:  and  then  if  they  may  be 
brought— 

£.  C.  J.  Which  they  cannot  be,  nor  never 
were,  nor  I  am  sure  ought  to  be ;  nor  I  hope 
never  will  be  as  long  as  there  is  any  justice  in 
the  nation. 

Gates.  But,  my  lord,  you  will  allow  the  Re- 
cords of  the  House  of  Lords  to  be  evidence  ? 

L.  C.  J.  Yes,  I  tell  yon,  I  will,  and  for  that 
reason,  because  they  are  Records  out  of  a 
Court  of  Record  :  an  order  of  Court- Baron  is 
no  evidence,  becanse  it  is  no  Court  of  Record ; 
but  a  Jui^paent  of  a  Court-Iicct  is  evidence, 
because  it  is  a  Court  of  Record ;  and  there's  the 
diffcrenoe. 

'  Gates,   My  lord,  I  call  in  the  next  place  my 
lord  of  Anglesey,  if  be  be  in  court. 

L.  C.  J.    No,  be  is  not  here. 

Gates,  Pray,  will  you  give  me  leave  to  call 
my  Lord  Keeper  then  ? 

L.  C,  J.  See  in  tlie  Court"  of  Chancer^', 
whether  my  Lord  Keeper  be  there. 


*  See  Peake's  Compendium  of  the  Law  of 
Evidence,  ch.  9,  s.  11. 

t  See  HatselPs  •  Precedents  of  Proceedings 
in  the  House  of  Commons,'  &c.  vol.  %  titfe, 
Whether  the  House  of  Comtnona  can  ad- 
tniiiiflir  aa  Oitii  r 


Cryer,  No  my  lord,  he  is  not ;  he's  gone. 

Gates.  He  was  subpcena'd,  my  lord,  and  I 
can  have  affidavit  made  of  it :  he  was  a  mat»> 
rial  witness  for  me. 

/#.  C  /.    1  cannot  help  it ;  he  is  not  here. 

Gates,   Pray  call  my  Lord  Chief  Baron.* 

L.  C.  J.  Go  one  of  you  into  the  Exchequer, 
and  see  if  my  Lord  Chief  Baron  be  there,  and, 
tell  him,  Mr.  Oates  calls  for  him  as  a  witnHa. 

Gates,   And  Mr.  Justice  Lcvinz. 

Cryer,  The  courts  are  both  up ;  and  tlMj 
are  all  gone. 

Gates.  They  weresubpoenaM,  I  am  sure,  lobe 
here ;  well,  ct>  and  see,  whether  they  are  or  no. 

L,  C,  J.  In  the  mean  time  do  yon  call  som«^ 
other  witnesses. 

Gates.    1  call  my  lord  chief  justice  Jonea . 

L,  C,  J.  The  cryer  is  gohe  to  look  for  ^ 
judg-es. 

Gates,   Then  I  call  ray  lord  of  Clare. 

L.  C,  J.    Here  is  my  lord  of  Clare. 

Earl  of  Clare.  My  lord,  I  can  remember 
nothing,  it  is  so  long  time  ago. 

L,  G,  J.  My  loni  of  Chire  says,  he  can  re* 
member  nothing. 

Gates.  I  only  call  my  lord  of  Clare  io  aak 
him  one  question,  which  I  hope  hia  lordahip 
will  remember. 

L,C,J,  Swear  my  lord  of  Clare.  [WUcb 
was  done].    Well,  what  is  it  you  uk  my.lontf 

Gates,  My  lord  of  Clare,  the  queatioo  I 
would  ask  your  lordship  is,  with  what  credit  I 
was  receiv^  in  the  House  of  Lords  upon  mj. 
dtsoovery ;  and  that  you  will  to  the  beat  of 
your  memory,  give  my  lord  and  the  jury  aa 
account,  bow  me  House  of  Peers  proceeded 
upon  my  evidence  ? 

Earl  of  Clare.  Truly,  my  lord,  T  oemot 
give  any  account,  it  ia  of  so  long  standing. 

Gates,  It  is  a  gfreat  while  ago,  my  lord,  and 
therefore  it  is  hara  measure,  Uiat  I  must  be 
brought  to  this  trial  so  long  after. 

X.  C  J.  If  ilf  be  a  long  time,  we  cannot 
help  it :  we  cannot  force  people  to  proaecuin 
Sooner  than  they  will  do. 

Gates.  1  desve  Mr.  Baron  Gregory  may  be 
called. 

In  C.  J,  He  is  not  here,  bnt  see  and  call  my 
brother  Gregory ;  I  hear  they  are  all  together 
in  the  Treasury. 

Gates,  Then  I  call  Mr.  Winiams,f  that 
Speaker  of  the  House  of  Commons. 

L.  C.  J.   Here  is  Mr.  Williams.    [He 
sworn.] 

Gat(s,  I  desire,  Mr.  Williams,  because  yoe 
irere  then  Speaker  of  the  Commons  House  of 
Parliament,  you  would  be  pleased  to  tell  what 
you  remember  concerning  the  credit  I  received 
in  that  parliament,  in  which  you  were  Sneaker, 
upon  the  discovery  I  made  of  the  Popish  Plot^ 
and  particularly  as  to  the  consult  of  Jesuits  to 
kill  the  late  king  in  the  month  of  April  16T8.  ' 

*  William  Montagu. 

f  See  the  Proceedings  against  him  (or  di- 
recting the  PubKcatton  of  Dangerfield'a.Nar- 
ntiv^  A.e.  168a. 


Mr.  Will 


L.  C.  J.  We  ftll  knoir  H  could  nol  bt  upon 
oath,  they  have  not  power  to  give  an  oatk 

Mr.  wUliawu,  What  reputation  hewaaof, 
1  eaimot  aaj  to  well,  aa  what  their  prooeediagi 
^testify. 

L.  C.  X  Nor  in  case  they  did  belieTe  him 
never  lo  much,  b  it  any  thing  to  this  question ; 
which  ii,  whether  he  twore  true  or  fidae  at 
lKhind*s  Trial  ?. 

'  Mr.  Wiiiuam,  My  lord,  when  a  person  is 
hrooghito  the  bar,  there  to  be  a  witness  in  an^ 
CMise,  every  body  is  silent,  and  the  witness  is 
iMard  what  he  has  to  say ;  and  so  was  Mr. 
Oates.  When  he  had  done,  be  withdrew ;  but 
what  the  ephiion  of  the  House  was  upon  it,  I 
imist  submit  to  their  Votes  and  Resolutions. 

L.  C.  J.   Which^  yon  know,  Mr.  WiUiams, 


That  I  must  submit  to  the 


Gales.  1  desire  my  lord  of  C^are  would  be 
.^leased  to  tell,  if  he  remembqs,  what  credit 
the  House  of  Lords  gave  me  upon  my  dis- 
cavery. 

£.  of  Clare,  My  lord,  I  do  not  well  hear 
Mr.  Oates's  question. 

Oates.  BIy  lord,  my  question  is  this.  When 
I  was  brouglit  to  the  mur  of  the  Lords  House, 
whether  I  did  not  receive  the  thanks  of  the 
Lords  House  for  my  discovery  ? 

£.  of  Clare,  Truly,  Sir,  at  the  beginniog 
of  the  discovery  of  the  Popish  Plot  I  was  not 
in  town,  nor  in  the  House. 

JL  C,  J.  But  now,  Mr.  Oates,  I  hope  yon 
•re  satisfied  by  the  answer  that  is  given  by 
Tourown  witness,  that  what  is  done  in  the 
flbuse  of  Commons  is  no  evidence;  and  I 
wonid  have  you  remember  that  is  the  reason  of 
it,  because  they  are  no  Court  of  Rc«onl,* 
and  becauM  they  cannot  so  much  as  give 
an  oath. 

Oates.  My  lord,  I  see  ro  v  lord  of  Hunting.- 
don  is  here ;  and  though  t  did  not  subpcena 
his  lordship,  nor  designed  to  iiave  troubled  hmi, 
yet  being  here,  I  desire  his  lordship  would  give 
an  account  what  credit  I  had  in  the  House  of 
Lords  upon  my  discovery. 

*  See  in  this  Collection  a  ^ote  to  the  Case 
of  Shirley  and  Fagg,  vol.  6,  u.  1191.  Mr. 
Vstsdl,  vol.  d,  c  4,  stau*8  a  douU  whether  the 
Commons  Joumab  are  public  Records,  tee 
a  Note  to  Filaharris's  Case,  vol.  a,  pb  89«. 


1187]  STATE  nUALB,  1  Jamks  IL  l«l5^-JHtf  ff  JIM  flW^ 


Mr.  Willia^ns.  My  lord,  mj  mmafory  is 
never  very  good ;  hot  especially  in  a  case  that 
m  at  such  a  distance  of  time,  and  which  eon- 
aists  of  so  many  particuhua  aa  this,  I  mean 
Mr.  <ietes's  dis<»very.  But  ibis,  my  lord.  I 
do  remeniher ;  he  was  examined  at  the  bar  of 
the  Hou«c  of  Commons,  and  gave  a  Umat  ac- 
count :  but  it  U  more  than  any  man  can  da,  to 
liH  every  particuhv  tl^at  ia  said  in  that  House. 

L.  C,  J.  Wss  lie  upon  hia  oath,  Mr.  Wil- 
Hum,  at  the  bar  of  the  House  of  ComoMusf 

Mr.  Williams,  My  lord,  he  was  aa  other 
are,  that  are  examined  in  the  House  of 


L.C.J.  Swsar  m  r 
[Whicb  was  done.] 

EtA^  BMsUmgim.  Ida 
Mr.  OMn'i  diaeofery  IhMid  • 
thaHooM  of  Lords;  bmiti 
the  opinioB,  that  what  ha  said 
ha  was  an  hoDasI  asan ;  Ihraate 
acoonated  him  io  ha 
their  hwdkhiaa  gam  credit  to 
And  uidcMl  had  the 
high  imnortanea  to  hwra  it  _ 
imoad:  but  sinca  that  tioM  k 
there  were  ao  many  and  ficai 

fidsitiea,  and  paQOfiaa  ui  Us 

which  ao  much  uiawuiat  hiaod  hatk 
I  believe  a  great  many  peraooa  wIm 
eeroed  m  Aa  trials  of  thaaa 


An 


are  heartOy  afflicted  and  aorry  kst  ^knt 

in  it:  AmTl do  behete  most  of  thn  Hni_ 

Peera  have  altered  their  upinioD,  na  to  ilii 
man'scredit;  and  look  upon hb ayidaann^na  I 
do,  to  bavery  Iklsa. 
L.C.J,  ]loyouhearhiBi,Mr.OM»F 
Osl€s.  No,  my  lordf  I  donoktary 

L,  C.J.  Then,nyloidorHunl^, . 

your  face  to  the  jury;  and  say  what  wav 
to  us  over  again.    [WlaehhkloeMdn  « 
the  same  eflect] 
Oatti.  Very  Well,  my  kwd. 
Just.  ITi/AMf.  Thara'syoaf 
Hooae  ol'  liords,  Mr.  Oales. 

Osfet.  Jfy  kird,  I  called  yao  in  to 
my  question,  as  to  aomawhat  that  As 

net  to  gira  your  judgment  how  yan  ni 
to  believe  now. 

JLC.J.  Nay,  but  with  your  6fonr,  it 

to  dedare  what  o|iinion  the  Houaa  nf  Lorda  had 
of  you;  and  he  says  very  well,  and  that  thia  m 
in  truth  the  same  answer  that  muat  hn  given 
for  the  judges  and  the  juries  that  tried  tbn  pen- 

B'e  upon  your  evidence.  Saya  nj  lord  af 
untmgdon,  at  first  truly  I  dSd  bnUeve  Mr. 
Oates  did  swear  true,  and  he  had  mdit  with 
me,  and  so  lie  had  with  others;  bnt  nosr  mon 
further  examination  into  things,  and  in  proujas 
of  time  discoveries  have  hacsi  made  af  thn  tm^ 
and  that  what4ie  swom  is  ialae;  ao  that  now  I 
believe  in  my  conscienca  he  ia  actually  fun- 
sworn,  and  has  drawn  innocent  blood  npon  tiia 
nation ;  and  nobody  will  beUejre  n  wnni  ha 
says. 

Oates,  Wei],  my  lord,  I  have  dona  witb  mj 
lord  of  Huntingdon.  . 

Just  Witkims.  And  he  has  done  widi  yoi^ 
as  I  perceive. 

X.  C,  J,  Yea,  trulr,  methiaka  ja  ali^ 
hands,  and  part  very  toirly. 

Jiiftt.   Hollotcay.    There^  my   lord 
baron ;  what  say  you  to  him,  Mr.  Oataa  F 

jL  C.  J.  is  my  lord  chief  baron  awomf 

Cr^r,  Yes,  my  lord,  be  is. 

L.  C.  J,  Then  what  do  tou  ask  himf 

Oala,  My  lord,  I  called  your  tofdahip^  hn* 
cause  your  lordship  sat  aa  a  commiasioner  ef 
Oyer  and  Terminer  in  the  Old-Bailey,  al  Ii^ 
Und,  Whitehread  and  Langhom'a  tnalar-Mi 
thai  whiah  I  oaU  your  Mii^  ftr,  ii  fp.  gjb^ 
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in  accoant  to  my  lord  and  the  jury,  of  the  it- 
tisficdon  your  lordship  receiTed  oono^imiot;  the 
fttlnen  and  faireeM  cif  the  efideooe  then  deli- 
vered by  ine  in  those  trials. 

L.  C.  Baron,  My  lord,  I  cannot  charge  my 
memory  with  it. 

L,  C,  J,  He  savs  he  cannot  remember. 

L.  C.  Baron.  No^  not  in  particular ;  but  in 
general  I  remember  there  were  a  great  many 
persona  that  gave  cridence  in  those  trials  on 
the  one  side  and  the  other:  There  were  a  great 
many  persona  that  came  from  St.  Orocrs,  that 

Sive  evidente  there  of  Mr.  Oates  being  at  8t. 
merSy  when  he  said  he  was  in  town. 
Oatci,  And  what  credit  msiffr  they  of,  at  that 


•  time,  pra V,  my  lord  ? 

X.  C.  Baron,  1  think  they  were  persons  of 
▼ery  s^ood  credit;  tliey  were  gentlemen  of 
good  families,  many  of  thenu 

Oates,  Did  the  jury  beHeTO  them  at  that 
time? 

L.  C.  Baron,  I  cannot  tell  what  the  jury  did. 

L.  C.  J,  Nor  IS  it  any  matter  at  all  what  they 
did :  But  I  ask  yon,  my  lord,  hut  one  question : 
Have  yovi  heard  this  evidence  that  has  been 
given  here  to  day  ? 

L,  C,  Baron.  No,  my  lord,  1  have  not. 

L,  C.  J.  If  you  had,  1  would  then  hare  ask- 
ed you,  whether  you  believe  him  now  or  not  ? 

Jl.  C  Baron,  Truly,  my  lord,  I  never  had 
any  great  &ith  in  him,  1  do  assure  you,  as  to 
myself. 

Just.  WUhint.  You  hear  what  he  says,  Mr. 
Oates;  you  had  never  any  great  credit  with 
hinu 

Oates,  My  lord,  I  am  not  at  all  concerned  at 
this ;  I  value  myself  more  upon  my  own  inno- 
cency  and  integrity,  than  any  man's  good  or 
bad  opinion  whatsoever. 

L,  C.  J.  Ay,  your  innoeency  is  very  great! 

Oates,  Then,  my  lord,  I  will  concliMe  my 
evidence. 

Att,  Gen.  My  lord,  before  Mr.  Oates  goes 
to  sum  up  his  evidence,  we  have  some  other 
evidence  to  ipve. 

L.  C.  J.  What  ny  you,  Mr.  Oates?  Will 
you  call  any  other  witoesses  to  tlus  f«oint  ? 

Oates,  My  lord,  if  they  bring  any  other  evi- 
dence, I  hope  I  may  have  my  turn  to  an- 
swer it. 

L.  C.  J.  Ay,  truly,  if  they  bring  any  new 
evidence  that  you  have  not  applied  to  already, 
God  forbid  that  you  should  not  be  heard  ;  bnt 
if  it  only  ^ves  an  answer  to  the  evidence  that 
has  been  given,  then  you  must  not  retort  on . 
them ;  for  they  are  to  have  the  last  word :  but 
it  is  not  fit  withal,  that  you  should  be  denied 
any  thing  that  is  necessary  or  really  of  advan- 
tage to  you. 

Odtes,  If  they  offer  any  new  evidence  to  my 
disreputation,  the  question  is,  whether  Lmyy 
have  a  tinv  allotted  me  to  make  my  defence 
against  that  evidence  ? 

L,  C.  J,  Ay,  ay,  in  God's  name,  by  all 
means. 

Att,  Gen,  This  is  the  umal  method  of  pro- 
neadinga ;  but  I  woaiA  kaow  if  BIr.  (ktm  has 

VOL.  z. 


any  more  witnesses  to  examine  to  this  point* 
that  he  has  examined  to  already  ? 

Oates,  My  lord,  I  think  I  have  no  further 
evidence  at  present,  till  I  hear  what  they  fur- 
ther say. 

Att.  Gen,  Then  may  it  please  your  lordtdiip, 
and  you  gentlemen  of  the  jury 

Oates.  1  hope'when  your  lordship  sums  up 
the  evidence,  you'll  remember  what  has  been 
said  by  the  witnesses. 

L.  C.  J.  You  may  assure  yourself,  I  will 
remember  whatsoever  has  been  said  on  the 
one  aide  and  t'other,  as  near  as  I  can :  the  f^- 
tlemen  of  the  jury  are  men  of  understandmg« 
and  I  see  they  take  notes,  and  Til  give  them  all 
the  assistance  I  can. 

Oates.  Truly,  my  lord,  I  have  some  more 
witoesses  to  the  same  purpose,  if  your  lordship 
please  to  spare  time  to  hear  them. 

L.  C.  J.  Ay,  ay,  we  sit  here  to  hear  the  wit- 
nesses, call  whom  yon  will. 

Oates.  Is  my  lord  Lovehice  here  ? 

X^  C*  J.  I  cannot  toll,  1  do  not  see  him  here ; 
but  you  did  call  my  brother  Gregory,  there  hn 
is,  what  sav  you  to  him  ? 

Oates.  Mr.  Baron  Gre^;ory  was  Speaker  of 
the  House  of  Commons  m  one  of  the  W^tt* 
minster  parliaments. 

JL  C.  J.   Swear  my  brother  Gregory. 

[Which  was  done.] 

Gates.  I  desire  your  honour  would  be  pleas- 
ed to  give  this  court  and  the  jury  an  account, 
you  being  Siieaker  of  the  House  of  Commons, 
what  credit  I  reoeiv^  there  in  that  House  upon 
my  discovery  of  the  popish  plot? 

Bar.  Gregory.  My  lord,  that  is  a  pretty  ge* 
nerai  questiiio,  it  is  not  possible  for  .me  to  re- 
member the  proceedings  in  tlie  House  of  Com- 
mons so  long  ago. 

L.  C,  J,  But,  brother,  f  tell  you  what  he 
means  by  it :  he  would  have  you  to  answer 
this  question,  whether  he  was  of  good  credit  in 
the  House  of  Commons,  or  not? 

Bar.  Gregory.  1  know  not  what  answer  to 
make  about  the  credit  he  there  thid  ;  any  mem- 
ber of  the  House  of  Commons  may  give  as 
good  and  better  an  account  in  that  m;itter  than 
I  ;  and  truly  I  do  not  remember  that  Mr.  Oates 
was  before  the  bar  of  the  Honse  when  1  was 
Speaker :  I  believe  it  was  before  I  was  Speaker, 
that  he  was  examined  at  the  Commons  bar. 

L.  C.  J.  Well,  he  can  remember  nothing 
of  it.  ^ 

Oates.  Is  my  lord  Lovelace  there  ? 

Cryer.  He  has  been  called,  but  ha  is  not 
here. 

Oates.  Call  my  lord  of  Stamford. 

Cryer.  He  is  not  here. 

Oates.  Call  sir  Francis  Winnington. 

Cryer.  He  is  not  here. 

Oates.  Call  Silas  Titus,  esq. 

Cryer,  He  is  not  here. 

Gates.  Call  sir  George  Treby. 

Cryer.  He  is  not  here. 

Oates,  Call  sir  Francis  Pcmbcrton :  thase 
have  been  all  tnbpcena'd. 

Crjfer»  He  ja  not  here. 
4P 
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OaUt,  Is  my  lord  bishop  of  LomkNi  ?  * 
L.  C.  J.  Here  it  m^  lord  bishop  oft'  Loodon, 
prmy  swetr  my  lord  bishop  of  Lnndon. 

[Which  «r»s  done.] 
Gates.  I  heg  your  lortbhip,  if  \ou  can, 
would  gi?e  an  account  of  your  remembrance 
in  this  matter :  vour  lordship  vras  often  in  com- 
mittees of  the  House  of  Peers  about  this  busi- 
ness, and  from  6rst  to  last  3rou  were  in  the  com - 
mitt^  for  further  examination  of  the  popish 

em ;  and  you  were  ni>t  only  of  the  coiumittec, 
I  you  alno  sat  as  a  baron  in  the  House.  I 
bumbly  be^  }our  lordship  irould  please  to  tell, 
ts  far  as  you  can  cliarce  your  memory,  what 
feputation  I  had  in  the  House  of  Lords,  Where 
I  was  u|»on  my  oath  ;  and  in  particular,  whe- 
ther your  lonlship  remembers  that  1  received 
the  tnaoks  of  the  House  for  the  service  1  had 
done  for  the  king  and  kingdom  in  the  disco- 

Terv. 

Just.  Hollutcay.  It  is  a  long  question,  my 
lord. 

L.  B.  of  London,  It  is  so,  my  lord  ;  but  mv 
answer  will  be  very  short :  for  it  is  a  very  littfe 
I  can  remember  at\or  so  great  a  distance  of 
time,  and  the  tranbactionn  liave  been  public; 
nor  can  I  acquaint  the  court  with  any  thing, 
but  what  is  known  alreaily  ;  and  that  is  this,  1 
remember  that  the  plot  was  itiscovered  by  him, 
and  his  disoovcty  was  received  as  evtdt-nce  at 
the  bar  of  the  House  of  Lords,  and  believed, 
and  the  thanks  of  the  .House  were  given  him  at 
that  time  for  it. 

L.  C.  /.  There's  sir  George  Treby ;  what 
do  yoa  ask  him  ?  But  first  let  him  be  sworn. 

[Which  was  done.] 

Oatei.  Pray  be  pleased  to  ask  sir  George 
Treby,  w  ho  was  cbairuiaii  of  the  commiitee  of 
secrecy,  and  was  manager  in  the  trial  ot'  tlic 
lor^  viscount  Stafford,  that  lie  will  be  pleasotl 
to  tell  what  credit  I  bad  in  botli  hour's  up<in 
that  trial. 

L.  C.  J.  I  told  you  liefore,  you  must  urge 
nothing  of  that  trial,  unless  yuu  have  the  re- 
conl  here. 

Oate$,  Then,  my  lord,  I  desire  sir  Ciorgc 
may  give  an  account  wliat  lie  knows  of  the 
correspondf^ncics  between  Mr.  Coleman  and 
the  Hee  of  Rome. 

L.  C.  J.  No,  that  will  not  be  any  evidence 
at  all  in  this  oise ;  tor  that  is  not  at  all  here  in 
question. 

Gates.  Then,  my  lord,  I  desire  sir  George 
Treby  may  speak  what  he  knows  of  my  credit 
in  the  House  of  Commons. 

L.  C.  J.  Ay,  what  says  he  to  tliat? 

Sir  G.  Treby,  3Iy  lord,  1  can  answer  for 
nothing  hut  my  own  judgment ;  1  cannot  tell 
what  cre<lit  he  had  with  any  particular  mem- 
ber of  the  House  of  Commons  ;  I  do  remember, 
indeed,  he  was  there  several  times  at  the  bar, 
but  not  upon  oath,  but  as  others  usually  are 
there :  and  concerning  the  discovery,  there  was 
a  vote  all  the  kingdom  knows  of,  that  they  were 

•  Dr.  Henry  Compton,  see  in  this  Collec- 
tion the  Proceedings  against  him,  a.  dJ  1686. 


satisfied  there  %vas  a  pkit,biit  wlMtker  that 
vote  %vas  grminded  altoffcUier  apoa  his  eri* 
denoe,  or  Imw  far  upon  bis  CTMicnce  I  caBoot 
tell,  nor  what  any  man  thought  of  it  beadas 
myself. 

Gates.  I  desire  BIr.  Sen.  PembertoD  migkt 
be  called  again. — Cryer.  lie  is  not  here. 

Gates.  Then  pray  call  sir  Williaai  IMban. 

Crycr.  He  is  not  here  neither. 

Gates.  Then  1  call  sir  Edward  AtkiM. 

Cryer,  He  is  not  here 

Gates.  Call  Mr.  Richard  Wbila. 

Crycr.  He  is  not  here. 

Gates,  My  lord,  these  were  all  nabMDa'dv 
but  they  will  not  come;  tbej  are  nigfaied 
awav. 

H.  C.  J.  We  know  nothing  of  tbat,  they 
may  come  if  they  will. 

Gates.  Call  ^U-.  Thomas  Cos. 

Crycr.  He  is  not  here;  but  here  in  Mr. 
White. 

Gates,  I  pray  lie  may  be  sworn.  £Wliidi 
was  done.]  1  dttired  to  know  of  him,  wfaetber 
he  were  not  a  jury-man  npon  the  trial* of  Ire* 
land  and  Whitcbreadr 

White.  No,  1  was  not. 

Gates,  Then  I  am  mistaken ;  I  beg  jonr 
pardon  for  this  trouble. 

/«.  C.  J.  Well,  there  is  my  brother  I>olbc» 
come  now.  What  say  vou  to  him  ?  Swear  my 
brother  Dolben.    [H  hfch  was  done*! 

Gates.  May  it  please  you,  sir  William  Dol- 
ben, you  sat  as  a  judge  upon  the  Trinla  of  Mr. 
Ireland,  Mr.  WhiU'bread,  and  Mr.  Langliani; 
and  I  call  ^ou,  sir  ^Villiam  Dolben,  to  give  an 
account  to  my  lord  and  the  jury,  what  credit 
my  evidence  had  at  those  tnals,  and  how  the 
jury  was  siUisfietl  with  it. 

i.  C,  J,  There  is  the  verdict,  man,  that 
tiuils  the  persons  you  speak  of,  guilty. 

Gates.  If  tbat  be  evidence  enough,  I  and  sa- 
tisfied, mv  lord. 

L,  C.  J.  Is  not  that  better  tlian  his  opinion 
to  shew  ho  A  the  jury  was  satisfied  ?  Ay,  cer- 
tainly ;  better  than  the  opinion  of  all  the  twelve 
judges  for  tliat  point;  they  would  not  have  cxm- 
victed  them  except  they  had  been  satisfied 
with  the  evidence. 

Sir  W.  Dolben.  Have  you  done  with  me.  Sir  P 

Gates.  I  have.  Sir. 

L.  C.  J,  Have  you  called  all  your  witnesses, 
or  will  you  call  any  more. 

Gates.  No,  my  lord,  I  will  call  no  more  at 
present. 

Atl.  Gen,  Then,  my  lord,  we  will  go  on 
w  ith  another  part  of  our  e\  idence.  Gentlemen, 
you  see  Dr.  Gates,  to  support  his  credit,  has 
^iven  two  sorts  of  evidence ;  the  one  is,  some 
records  ol'trials  at  the  Old-Bailey,  wherein  he 
had  the  good  hap  to  be  believed ;  the  other  is, 
several  noble  persons,  and  other  gentlemen  as 
to  the  credit  be  has  had  given  to  his  evidence 
liefure.  What  they  have  said  I  shall  not  mod- 
die  with  at  all  at  this  time,  but  leave  theobeor- 
vations  that  are  to  be  made  thereupon,  till  we 
come  to  sum  up  the  evidence  for  the  king. 
But  astothefiratpartof  hisevidcaot^thatisi 
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t8  to  the  records  prodaced,  and  the  verdictg' 
therein  giTen,  and  the  opinions  of  thejadges,  we 
haTC  this  to  say  iu  ooint  of  evidence  as  an  an-' 
8wer.  First,  we  snail  produce  to  you  sereral 
records,  wherein  he  has  not  been  bcjie?ed  ;  as 
that  of  sir  9eorge  Waiceman,  and  my  lord 
Ca«tlemain :  and  not  only  so,  but  we  shall  ac- 
tually prove  that'  he  was  perjured  in  them  ; 
that  what  he  swore  against  them  was  utterly 
false,  and  you  will .  hear  this  was  not  the  first 
time  that  he  had  sworn  false ;  for  in  an  accusa- 
tion that  he  ga?e  at  a  trial  at  Hastings,  we  shall 
pwve  he  swore  bug^ry  upon  a  person,  which 
was  proved  iklse. 

Outet.  Can  you  produce  any  such  record, 
Mr.  Attorney? — Att.  Gen.  Yes,  we  shall. 

JL  C  J.  Do  not  interrupt  the  king's  coun- 
sel ;  let  them  go  on ;  you  sliall  be  heard  quietly 
in  Your  time. 

Mr.  Nanus.  Nay,  Mr.  Gates  need  not  be  so 
hasty  as  to  ask  for  the  records,  by  degrees  we 
shall  produce  records  enough  against  him. 

Att.  Gen,  We  shall  prove  also  by  the  Jour- 
nals of  the  Lords  House,  that  he  did  forswear 
himself;  Ibr  afWr  he  had  there  ma«le  a  long 
narrative  of  the  plot,  being  asked,  whether  he 
Kad  any  more  to  accuse  than  those  persons 
that  he  Rad  named,  and  this  upon  bis  oath ; 
he  did  there  swear  that  he  had  no  more  ftersons 
to  accuse. 

'  Oatti,  That  were  members  of  that  House, 
it  was. 

L.  C,  J,  Sir,  you  must  be  quiet  till  they  have 
done. 

Att.  Gen,  But  soon  aUer  he  bethought 
himself,  and  accuses  the  queen  and  his  royal 
hiprbness  the  duke,  our  now  present  sovereign, 
ot  being  in  the  plot. 

Data.  What  plot  did  I  accuse  them  of  .^ 

L.  C.  J.  Nay,  you  must  sit  jdown  and  be 
quiet ;  how  now,  will  you  not  let  the  king's, 
counsel  speak  ?  You  were  heard  quietly,  and 
so  shall  they  he  too. 

Oatet.  Well,  my  lord,  I  will  be  quiet. 

Att.  Gfn.  These  things,  ray  lonl,  will  shew 
what  credit  he  was  of  at  that'  time.  Another 
thing  we  say  to  these  reconls,  is  this  ;  there 
were  two  other  witnesses,  Mr.  Clay,  and  Mr. 
Smith,  besides  those  that  were  now'producetl, 
which  were  tlie  home- witnesses,  that  did  po- 
sitively swear,  that  in  April  and  May  1678, 
Gates  was  here  in  town  ;  he  did  then  indeed 
make  use  of  those  other  canting  witnesses,  for  I 
(*annot  call  them  any  otherwise,  that  beat  so 
about  the  hush,  and  speak  of  uncertainties,  and 
contradict  one  another ;  but  those  that  I  name 
Clay  and  Smith,  were  home-witnesses ;  and 
there  lay  the  credit  of  his  being  ia  town^  when 
tlie  witnesses,  which  came  from  St.  Gmers, 
say  he  was  beyond  sea. 

Oates.  My  lord,  I  beg  I  may  ask  ope  thing ; 
whether  my  lord  bishop  of  London  be  there 
still. 

L.  C.  J.  No,  my  lord  of  L')ndon  is  mme. 

Oates.  1  am  sorry  for  it,  becauf  e  he  could 
have  given  ao  account  of  this  SoDfiUii  for  be 
knows  him. 


L.  C.  J.  I  cannot  help  it,  you  should  hare 
denred  him  to  stay  while  he  was  here ;  go  oo, 
Mr.  Attorney. 

Att.  Gen.  I  will^  my  lord ;  and  tliis  which 
I  am  going  to  say,  as  an  answer  to  his  evidence, 
will  give  a  full  answer  to  that  other  objection 
which  he  made;  which  was,  what  was  the 
reason,  when  he  had  c^ven  such  an  evidence 
so  long  ago,  it  should  be  delayed  so  long  ere  it 
was  prosecuted.  I'll  give  your  lordship  a  rea- 
son, and  a  satisfactory  one :  Till  those  dis- 
coveries  were  made  that  have  lately  been  made, 
the  evidence  these  witnesses  gave,  carried  a 
probabihty  of  truth  in  it ;  and  sir  Uichard  Barker 
himself  added  his  testimony  to  it,  though  he 
does  not  think  fit  now  to  come  and  confirm  it : 
I  say  hitherto  it  had  some  semblance  of  truth, 
and  so  did  balance  the  other  testimony  of  them 
that  came  from  St.  Gmers.  But  when  we  bad 
discovered  that  it  could  be  testified  by  twenty 
persons,  that  had  not  been  at  any  of  the.  former 
trials,  that  he  was  certainly  all  that  time  at  St 
Gmers ;  and  when  we  had  discovered  the  tam- 
pering and  practices  of  Mr.  Gates,  in  suborning 
these  witnesses  to  swear  as  corruptly  as  he 
swore  at  first,  which  we  shall  shew  you  pal- 
pably to  be  true  that  he  did  so ;  that  gave  at 
encouragement  to  go  on  to  make  cnquiiry  into 
the  matter :  but  this  was  not  discovered  till 
half  a  year  ago,  or  thereal>outs.  Now  as  to 
one  of  those  witnesses,  that  is,  Mr.  Clay,  the 
case  stands  thus :  indeed  I  expected  he  would 
have  brought  the  same  witnesses  he  <lid  then, 
for  I  presume  they  are  all  about  town,  but  he 
has  not  thought  fit  to  do  that :  this  Clay  was 
then  a  priest,  and  a  prisoner  in  the  Gate  House 
for  tliat  very  reason,  as  being  accused  for  beinjg^ 
a  Romish  priest.  While  he  was  there  a  pri- 
soner, Mr.  Gates  comes  and  threatens  him,  and 
solicits  him  to  swear  that  he  was  here  in  tewn 
in  May  l678,  that  he  mi^ht  be  provided 
Hith  'proof  against  ^hat  the  boys  of  St. 
Gmers  (as  he  called  tliem)  would  come  to 
testify  ;  and  threatenetl  him,  if  he  did  not,  he 
would  hang  him,  for  he  could  swear  him  to  be 
a  priest;  and  this  was  about  three  or  four 
days  before  the  trial  of  the  five  Jesuits:  at 
length  they  came  to  a  bargain  and  agreement, 
as  you  wdl  hear,  that  he  should  come  ana 
swear  this ;  when  Mr.  Gates  cannot  pretend 
that  the  evidence  of  Clay  was  known  at  all  by 
any  of  the  committees  that  wei*e  concerned  in 
the  management  of  his  discovery ;  or  that  he 
was  so  much  as  thought  of  for  a  wimess.  But 
we  shall  prove  how  it  came  to  pass  ;  and  I  lie* 
lieve,  if  Mr.  Gates  would  call  hun  now,  (as  I  do 
not  question  he  knows  where  tu  have  him)  Claiy 
would  not  be  so  haniy  now  as  to  afiirm  his 
former  testiiM»ny.  Then  as  for  Mr.  Smith,  his 
case  stands  thus:  Mr.  Gates  had  s^^orn  him 
into  the  plot,  as  \  ou  wdl  find  iu  his  narrative 
that  he  gave  in  upon  oath^  which  is  .pon  re* 
cord,  and  entei-ei I  in  the  juuniul  of  the  Lords* 
House.  He  was  a  schoolmaster  in  Islington, 
'  and  Gates  swnirs  high- treason  against  him, 
and  thereupon  warrants  went  out  to  take  tbif 
Smith,  ana  Mr.  Gates  was  very  violent  in  the 
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pwioil  ofhia  tal  two  or  ttHTM  tort  bifcra  die 
trial :  ond  Umb,  wbeo  all  tboM  wftOB—  htm 
6L  Onwn  won  eonwy  as  no  bdow  ynty  willy 
Im  was  in  aooM  doabt  liia  dcdgo  woiiM  Ihito 
fiulcd»  and  then  doca  ho  ptc?  ailwitb  Sdiith  la 
kceome  a  wiUMw for  hin.  And  it  iaovidcnt  he 
did  tamper  with  him,  for  that  which  waa  done 
by  him  at  that  time:  for  now  he  gWes  htm 
voder  hia  hand  (to  shew  the  impodenbeat  well 
•a  riihuny  of  the  man,  aa  it  haa  been  evident 
ODOUffh  in  all  bit  carriage)  a  ptper  that  thoold 
give  nim  tuthorily  to  go  free  from  tU  prootai 
nod  arrettt  upon  any  wanrnntt;  and  thit  pro- 
tpdion  under  Mr.  Oatta*t  hand,  it  directed  to 
an  the  kitig*t  officera*  thenby  commanding 
them  to  take  notice  that  thia  Mr.  Smith,  whom 
before  he  had  accuted  of  being  in  the  plot,  was 
an  hmmt  man,  and  employeoin  great  aerrioe 
fer  the  king  at  that  time,  liiia  paper,  whcp 
fir^ueed,  will  shew  the  timiwhen  it  wat  atade ; 
and  then  it  will  appear,  that  two  daya  alVerSmith 
comet  and  f  weart,  that  he  dined  with  him  the 
flnt  Monday  in  May  1078.  Thit  wat  what 
Smith  twore  then ;  and  upon  my  mentioning  of 
tbia  practice,  if  he  bare  any  tbame  in  him,  it 
nntl  put  him  in  aome  confution ;  for  we  are 
JM«parad  to  prore  by  nndeniable  teatimony, 
that  Mr.  Oatea  did  not  dine  with  thia  Mr. 
fimith  that  day  ;  we  shall  prore  it  by  the  whole 
IhmiJy:  bqt  the  firtt  time  ever  Mr.  Oatea  came 
there,  wat  in  July  after,  when  he  came  into 
England  from  St  Omen,  which  theae  witnettft 
aay,  was  the  latter  end  of  June.  Then  it  waa 
'that  he  wat  with  Mr.  Smith,  and  came  toliit 
bouse,  and  Dot  before.  And  we  sha!l  prore  by 
aereml  witnr^ist^,  that  upon  the  question  being 
asked  of  Mr.  Soiith,  how  he  came  lo  testify 
tuch  a  tiling  ;  his  ansvrer  was,  I  most  have 
died  for  it,  if  1  had  not  done  it ;  it  was  only  a 
mbtake  in  point  of  time :  but  he  threatened 
me,  and  so  did  some  oiiiers,  too,  that  he  would 
bare  me  bannrod  for  being  in  the  plot,  if  I  did 
not  comidv  wuli  him,  nn(7  swear  this  tor  him. 
My  lord,  t  shall  offer  this  evidence  that  I  have 
opened,  and  then  I  boi>c  ue  shall  satisfy  the 
jury,  and  all  that  hear  nis  trial,  that  he  is  one 
of  the  most  notorious  villains  that  lives  upon 
the  earth ;  to  be  sure  that  ever  was  known  in 
this  king«lom. 

Soi.  Gen,  First,  roy  lord,  wo  will  produce 
our  records:  where  is  the  heoord  of  tur  George 
Wakeman  P. 

Mr.  Suijl.  This  is  the  record  of  sir  George 
Wakeman,  and  this  is  a  true  copy ;  I  exa- 
mined it. 

SoL  Gen.  Pray,  sir  Samuel  Astry,  read  a 
wonl  or  two  of  it. 

CL  of  Cr,  Here  is  an  indictment  against 
nr  George  Wakeman  fbr  high-treason;  he 
pleaded  not  guilty ;  and  here  is  an  acquittal  by 
the  jury. 

Alt,  Gen,  He  beiut^  acquitted,  I  desire  he 
may  be  sworn.     [Which  was  done.] 

SoL  Gen,  Pray,  sir  George  Wakeman,  was 
Mr.  Gates  sworn  against  you  at  the  trial  ? 

Sir  C,  Wakiiuart.   Yes,  Mr.  Solicitor,  he 
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SoLOem.  Doyoa 
agaiaatjou  at  tittt  trial  f 

BuCT  Wdbamm.  Tti,Ido^Mr. 

M.  Gm.  Watthal  traa  Ikat  ha 
Iho  oath  yon  bare  takoB  f 

(khi.  It  that  a  fair 
ooimoB  of  the  comt. 

L.C.J.  Ay!  Wbyaotf 

Olates.  He  wat  I^gaUy 
twear  bioMelf.oi'. 

L.C.J.  Bat  ho  it  hgaUy  a^aatai  tea  i  wm 
baft  a  raoord  for  that  aore. 

Omin.  Ay,  my  hwd,  ha  wat  aafaillii^  ilit 
well  knowB  how. 

W.  Geo.  Gome,  Sir,  wat  tlM 
againtt  yoQ  at  year  trial  trae  f 

JL  G.  J.  W  hat  do  y  (M  tay,  8nr  P 

8tf  G.  Wmhamu.  It  wat  Iblti 
oath,  my  lord. 

Soi,  Gem.  What  paitiealin  dU  1m 
againtt  yoQ  P  ' 

Mr.  Poiiesfem,  Ay»  pray  tcD  tka 
aa  near  aa  you  can,  what  bo 

Sir  G.  Wakaim,  My  lwd,ir 
pkate,  I  will  give  a  Btlla 
twore  againtt  me  before  the  king 

SoL  Gen.  That,  will  att  Aa.  nih 
Wakc-roan  ;  wodo  aot  aafc  yoa  that. 

£.  C.  J.  No,  it  mutt  bo  oalj  tha 
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that  was  given  uimb  thia  aeyittal,  wlddi  iathp 
record  hero  prodaccd  befoca  at ;  what  Ad  ha 
twetr  tgainat  yoa  tbea  ? 

Sir  6.  Wmkeamn.  Hotwovo  atlhattriri.M 
netr  as  I  can  remember,  that  1  oadaftouh  fora 
certain  tnm  of  nsooey,  15,0001.  as  1  tIMi  ii 
was,  to  poison  the  king,  and  1  wat  lo  4o  it  W 
the  means  of  the  queen.  I  waa  to  provide  tbw 
poison  tor  her,  and  she  waa  to  give  it  to  the 
tdngr.  This  he  swore  at  my  triti,  which  God 
ibrbid  it  tbonkl  be  true;  nothing  can  ha  BMire 
false. 

L.  C.  J.  I  ask  yon  by  the  oath  yaa  have 
taken,  you  are  now  acquitted,  and  aa  is  no 
danyrer ;  and  being  upon  yoor  oath,  ooght  to 
s||»eak  the  truth,  without  malioe  or  ill*wilt  la 
bun  that  did  accuse  you ;  waa  that  ha  awoea 
true  or  folse  ? 

Sir  G.  Wakemafg,  Falte,falae,  npoa  nairootb ; 
I  speak  it  without  any  malioe  againat  tua  man 
in  the  world.  « 

Att,  Gen,  Then  swear  my  hNrd 
[Which  waa  done.] 

Sir  G.  Wakeman,  My  lord,  I  will  ha 
to  make  it  appear,  that  all  bo  aware 
wasfiikie. 

Att,  Gen.  And  so  wat*  it  bo  twora 
my  lord  Gastiemain,  and  olhert  that 
quitted,  at  the  same  tiiao  with  air 
Wakeman.     . 

Soi,  Gen.  Fnvt,  n>ad  the  roeotd  of  iay  loid 
Gastlemain'a  acquittal. 

CL  of  Cr,  Here  is  the  very  reoord  itaelf:  it 
was  in  this  court  my  lord  Gastleorain  wao  ia- 
dicted  of  high-treason,  and  triad  ami  arqaJHid 

Att,  Gem.  My  lord  Caslkqiain,  piaj  whit 
did  Oatet twear  agamtt  yoa  at.ytfr  timl.f 
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And  pray  tell  the  eourt,  whether  that  was  true 
or  false.  , 

Earl  of  Coitlemain.  My  lord,  as  near  as  I 
remember,  Mr«  Oates  did  swear  at  my  trial, 
that  he  met  me  in  lincoln's-lim-Fields,  and 
tliat  he  went  with  me  somewhere  to  Mr.  Feo- 
wick's  chamber  in  Duke-Street  in  Covent- 
Garden,  where  he  said  1  did  talk  a  great  deal 
of  treason,  and  a  great  discourse  of  .that  kind 
he  said  there  was,  and  he  swore  that  I  was  in 
ae?eral  cabals  in  relation  to  the  kio^s  death. 
I  was  afterwards  acquitted  by  the  jory  that 
tried  me,  as  appears  by  the  record  ;  and  here 
I  do  decUre,  as  in  the  pi^eaepoe  of  God,  and 
with  all  the  imprecations  of  di?ine  Vengeance 
to  fall  upon  me,  if  I  speak  any  thing  but  the 
troth,  that  not  only  tkat  whick^  he  swore  was 
false,  but  that  I  newer  had  any  thoughts  in  my 
heart,  much  lessdid  e?er  declare  in  my  words, 
of  any  iniury  or  hurt  against  the  hUe  king. 
And  besides,  that  I  never  saw  the  fiice  of  Gates 
in  my  life,  till  afkr  I  was  put  in  prison  upon 
his  accusation  of  me. 

Oatet.  My  lord,  I  desire  to  know  what  reli- 
gion that  noble  loHis  of? 

EarlofCof^/smaiii.  I  am  a  Roman  Catholic, 
JViylord. 

L.  C.  J.  We  all  know  what  religion  my  ferd 
is  of,  jTpo  need  not  ask  that  qoestion. 

Oata.  That  is  not  the  point,  my  lord,  I  most 
hare  it  declared  in  evidence. 

X.  C.  J.  I  wonder  to  see  sny   man  that 
has  the  face  of  a  man,  carry  it  at  this  rate, 
^lien  he  hears  sach  an  evidence  brought  in 
against  him. 

OaUs.  I  wonder  that  Mr.  Attorney  will 
ofier  to  bring  this  evidence,  men  that  most 
have  malice  against  me  ■ 

X.  C.  /.  Hold  your  tongue  ;  you  are  a 
shame  to  mankind.  « 

Dates,  NO}  my  lord,  I  am  nsither.a  shame  to 
myself  or  mimkind :  what  I  have  sworn  istme, 
and  1  will  stand  by  it  to  my  last  breath,  and 
seal  it,  if  occasion  be,  with,  my  blood. 

L,  C.  J.  It  were  pity  but  that  it  were  to  be 
done  by  fhy  blood. 

Oatei,  Ah !  Ah !  my  lord,  I  know  why 
all  this  is,  and  so  o^y  the  world  very  easily  too. 

L,  C,  J,  Such  impudence  and  impiety  was 
never  known  in  any  christian  nation. 

Oatet.  But  this  will  not  do  the  work  to 
make  the  Plot  to  be  disbelieved ;  things  are  not 
to  be  done  by  great  noises;  I  will  stand  by 
the  troth. 

L,C.J.  Canyon  think  to  out-fiMse  such  evi* 
dence  as  this  with  your  impudence  P 

Oater.  But  I  hope  you  will  give  me  leave  to 
make  my  defence. 

L,  C.  J.  Then  carry  yoursdf  as  becomes 
you  in  the  court 

Oates.  My  lord,  I.  will  do  so. 

L.  C.  J.  If  you  do  not»  we  .know  how  to 
make  yon  do  it,  you  shall  not  think  to  domi- 
neer here. 

Oates.  My  lord,  I  hope  I  do  behave  myself 
as  I  ought. 
'   fnCJ*  No,  ywft^  nt^  .    ■ 


Oalei.  lU  language  may  provoke  any  man^ 
passion,  my  lord, 

L,  C  J.  Keep  yoursdf  within  bounds^  and 
3rou  shall  he  heard  ;  but  we  will  suffer  none  of 
your  extravagancies. 

Oates.  My  lord,  if  I  had  been  aware  of  this, 
I  could  have  produced  evidence  that  would 
have  supported  my  testimimy  in  these  matters. 

X.  C.  y.  Go  on  with  your  proofs,  Mr.  At- 
torney. 

Att.  Gen.  We  will  do  so,  my  lord. 

E.  of  Castlemain.  Have  you  dene  with  me. 
Sir.^ 

X.  C  J.  Have  you  any  other  questions  to 
ask  my  lord  Castlemain  ? 

Att.  Gen.  No  my  lord. 

X.  C.  J.  Then  your  lordship  may  sit  dowi» 
again  where  you  were. 

Att.  Gen.  now,  my  lord,  we  slmlt  shew  the 
Lords  Journal  whf^eitis  recorded  that  he  swore 
he  eonid  accuse  nobody  else  but  those  that  he 
named,  and  then  we  shall  give  an  account, 
4hat  soon  after,  he  accused  our  present  sove- 
reign and  the  queen  dowager. 

Sol.  Gen.  Where  is  the  clerk  of  the  parlia- 
ment ? — Mr.  Swift.  Here  he  is ;'  Mr.  Walker  f 
.    Att.  Gen.  Swear  him.    [Which  was  done.} 

Sol  Gen.  Mr.  Walker,  b  that  the  Journal 
of  the  House  of  Lords  ? 

Mr.  Walker.  Yes,  my  lord,  it  is. 

Sol.  Gen.  l>eUver  it  in  to  the  clerk,  and  let 
him  read  it. 

X.  C.  J.  Then  yon  must  direct  to  the  time, 
or  else  it  will  be  to  no  purpose, 

Mr.  Swift.  Sir  Samuel  Astry,  pray  turn  to 
Fnday  tlie  19th  of  November  1678. 

CL  ofCr.  Reads.  *  Die  Veneris  decimo 
*  none  Novembris  1678.'  Titus  Oates  being 
called  in  at  the  bar,  desired  to  be  heard  a  few 
words  before  be  was  sworn — 

X.  C.  J.  Mr.  Attorney,  I  doubt  this  will  not 
be  evidence :  It  is  only  a  paper  of  what  he  said, 
taken  before  the  Lords ;  but  now,  whether  that 
was  upon  oath  or  no,  is  the  question  :  nay  it 
appears  it  was  not  upon  oath ,  but  sa^^s,  it  was 
before  he  was  sworn. 

Att.  Gen.  My  lord,  I  desire  it  may  be  read 
all  out. 

CI.  qfCr.  Reads.  Titus  Oates  being  called 
in  at  the  bar,  desired  he  might  be  heard  a  few 
words  before  be  was  sworn  to  speak  to  the  main 
business :  which  being  granted  to  him,  he 
complained  of  the  restraint  he  is  under,  and 
beiiig  debarred  of  the  liberty  of  his  friends 
coming  to  him,  and  of  conversing  with  any 
body  in  private,  and  that  no  Englishman  ought 
to  be  restrained,  unless  accused  by  one  or  more 
witnesses  ;  and  prayed  that  the  restraint  mi^ 
be  taken  off,  that  he  might  be  enabled  to  give 
bis  evidence  more  cheerfully,  and  that  the 
House  would  be  pleased  to  address  the  king 
for  that  purpose,  and  that  his  pardon  may 
he  renewed,  because  he  is  under  misprision  oif 
treason.  To  which  the  Lord  Chancellor  toM 
him,  that  the  House  would  take  h»  condition 
into  censideration :  and  then  being  sworn,  hm 
lold  bgr  the  Loid  Cbancdlor,  that  the  Lordi 
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Jwvt  vtMV€ri*«i  AiMfMi  fron  Ibt  Hoon  of 
Onbihoiis  in  pwt  apon  efideoM  by  hiflu  nvvii 
tlMlre,«id  tlial  llMlIoiiw«specli  he  thottU 
gife  ui  MOouBt  wiwi  tliBl  M»  which  hashigoc 
wiflh  Mtimiihiiiwit  in  thsHonte  of  Coounoai 
■oil  Bimmnil  inthoAddroH.  Upon  which 
TbiM  Ontec  MiSd,  thai  in  Jolj  ImI,  bo  nw  n 
lottor  fimn  «r  Goorg»  WokooMn. 

JLC.J.  IithitovidoDoe,Mr.  Atlonojr 

AiL  Otn.  Mj  lord*  the  we  we  nlake  of 
il  if  toprof  o  thet  he  did  eoenie  theooeca. 

IhCIJ.  Whetiethenocuealioaortheqiiecn 
to  this  porpoie  ? 

Ait.  Gtn.  Mj  lofd»  we  nj  he  had  ■worn 
•e?enldayslMMfc«thot  he  Md  no  other  ptr- 
toni  to  aocnee. 

X.  C.  J.  Yonehoold  prodneo  th«ltot»  tiuU 
heeworeso. 

ML  Gf.  My  lord,  we  dionMio,  I  think, 
and  I  thoogfat  it  had  been,  eo  doao. 

L,  C.  J.  Thia  ia  no  eridenoa,  lor  it  ia  not 
npan  oath  ;  it  doea  not  any  ao. 

An,  Gaa.  Yea,  it  doeoi  my  ktd  ;■  hot  we 
will  go  on  hi  order. 

X.  C  J.  Cone  then,  let  na  aee  what  waa 
■prom  about  hia  liaTing  no  nMra  perMna  to 


Ait.  Gem.  Pray,  air  flamoal  Aatry,  hiok 
the  SQUh  of  October  1678. 

CLofCr.  Keada,  Die  Meraurii  SO  Odobria 
1078,  lltua  Oatea,  being  called  in,  waa  sworn 
at  tbe  bar,  and  required  to  answer  to  what  he 
ia  now  called  in  for,  concerning  hia  diaconrse 
with  the  k»rd  Anaeaky  laat  night  about  the 
dukeofYoik 

L.  C.J.  f  doubt  this  will  not  be  eridence 
neither ;  for  we  are  now  speaking  only  aboot 
what  sliall  be  evidence :  fie  are  not  now 
medUliog  with  the  methods  of  the  Hoose  in 
their  examination  of  witnesses,  but  what  is 
eridence  here  ;  suppose  an  6ath  be  adminis- 
tered to  me  for  a  particular  purpoee  in  the 
House  of  Lords,  that  1  shall  answer  to  what  is 
asked  me  coocemining  a  discourse  that  1  had 
with  a  third  person. 

Ati,  Gen.  Pray,  sir  Samuel  Astry*  look 
tbe  next  day  ;  for  there,  my  lord,  he'is  exa- 
mined upon  the  general. 

8ir  5.  Astrj/  Reads.  •  Die  Jo? is  31  Octobrb 
1678.' 

Ati.  Gen.  But  first  read  the  latter  end  of  tbe 
former  day's  proceedings,  beginning,  at  those 
words,  upon  consideration. 

CI.  of  Cr.  Keads.  Upon  consideration  of 
what  'Jltus  Oates  had  said,  he  wan  called  in 
Offain,  and  told  by  the  LonI  Chancellor,  that  the 
Houae  has  diredied  be  shall  be  heard  again  to- 
morrow at  nine  o'clock,  and  the  Lonis  do  ex- 
pect that  by  the  oatli  be  hath  now  taken,  he 
abould  go  through  with  what  he  hatii  lo  say, 
and  therefore  he  should  prepare  himself  to  de- 
lirer  the  whole  ^uth  of  what  he  knows  con- 
cerning the  design  against  the  king's  person, 
attd  the  goremment  of  this  kingdom. 

jL  C.  J.  But  still,  Mr.  Auomey,  we  are  but 
wnera  we  were ;  for  supposing  upon  my  exa- 
-^    ^'—nponoath  giren  mom  tbeHooae  of 


alanch  atrial,«id 
yon  open  tha  oath 

ago,  wonhl  that 

Att.  Gat.  With 
nanbataldhnia 
knowaof  anch  n 


aa  la  other 
tfaalwonid  nolba 
hall:  lat oa net atraleh aay 
itahaoldbanpanany 
anppoaa  I  giro  yon  an  on^  m 
awar  to  anch  tnaaiana  aa  I 


WM^teaMB 


nh 


L,  £.  J.  Yon  any  fcry  tna^  Mr.  JkaHmmf, 
ifrgirehimafaneraloatb)  hatwhflilM 
oaoceming  any  other 
cofaur  thing  which  ho 
aooonnt  of,  can  navarba 

8oL  Gen.  Truly,  sylard,  1 

L.  C.  J.  Tddy,\fr%lieilar,  1 
no  Of  idenoe  at  aH ;  if  yan  cmb 
awom  to  hia  whole  Marmlirap 
any  thing  out  of  t^t.  yon  aay  a 

Ati.  Gen.  We  dem  that  sy  h 
ley  HMy  be.  awom.    [ Whieh  wai 

L.C.J.  Whatdoyon  ashbhoF 

Att.  Gen.  Pmy ,  my  lordi  wiH 
court  and  thii  jury  nn  aooonni, 
Oatea  was  not  awom  lo  hia  Narsnliv^ 
lirered  in  hia  or  idenoe  at  yoor 
upon  oath? 

L.  C.  J.  My  kMd  of  Be^Mley,  let 
you  this  question,  was  every  thing  tfant  he 
an  account  of  at  the  bar  of  the  Lorda*  ~ 
giren  in  upon  oath  ? 

£,  of  Berkeley.   I  caonoi  ranaeiiihi 
my  lord. 

L.  C.  J.  It  is  impossible  that  hn  abould. 

£ari  of  Berkeley.  AU  I  can  tflatUy  ■ 
what  I  anawci-ed  to  the  qoeation  wluch 
asked  me  at  my  lord  ^tafibrd's  trial. 

L.  C.  J.  But  that  is  net  matarial  noiw^  my 
lord,  because  the  record  of  that  trinlia  wH  bare. 

E.  of  Berkeley.  The  aaae  thing 


Att.  Geh.  My  lord,  we  dcaire  it  nwy  ha 
read  again. 

L.  C.  J.  Read  it  again  with  all  my 

X.  C.  J.  This  is  a  particular  oath  to  n 
cular  purpose ;  and  shall  I  help  Hhy  h 
ment,  that  he  was  after warda  swomlo  the  g#- 
neral  matter?  NQ|^  1  will  not:  anppoao  any 
thing  had  happened  afWrwarda  that  it  ahonll 
have  been  thought  fit  to  proaeeole 
could  the  mao  have  been cenvidad  of] 
for  this  ?  Certainly  he  never  ooukl. 

Sol.  Gen.  Well,  my  lord,  we  aohnil  il  la 
ou;  bntwewdlnowgoonlaproretbntsHhMh 

r.  Attorney  opened,  that  Oatea  did 
tbeae  witneaMa  to  awoarwhalthaf  dU 


^ 
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you  have  had  one  part  of  the  eridence  that 
.  was  then  giren  ;  now  wc  sbaU  nrove  that  Clay 
was  sworn  at  Whitehread's  trial,  and  what  he 
did  there  testify  about  CHitea'sbein^  in  town. 

Otitet,  1  own  it,  he  was  swore  then. 

Ait,  Gen,  Do  you  own  that  you  suborned 
him  ?'-'Oates.  No,  I  think  not,  Mr.  Attorney. 

Sol,  Gen.  Then  we  will  prore  that  you  did 
tamper  with  him,  and  by  threatenings  pre- 
railed  with  him  to  swear  for  you. 

Ait,  Gen,  Nay,  we  will  prove  that  he  wkg 
mistaken  in  what  he  did  swear  a  whole  year. 
Pray  call  Mr.  Charles  Howard. 

Oat€9.  My  brd,  I  desire  I  may  have  leave 
to  ask  the  court  a  question,  and  1  b^  the  opi- 
nion of  the  court  m  it,  whether  a  Popish  re- 
cusant convicted,  may  be  a  good  witness  T 

L,  C.  J.  We  are  not  boumi  to  answer  your 
question  ;  for  we  see  no  ground  why  you 
should  ask  it :  if  you  have  any  occasion  to 
object  against  any  witness,  and  can  produce 
any  record  against  him ;  then  we  will  tell  you 
more  of  our  minds. 

Gates,  Pray  then  let  roe  ask  you  another 
question,  my  lord. 

L.  C.'J,  Prithee,  do  not  trouble  us  with  thy 
questions,  let  them  ffo*on  with  their  evidence. 

Gaiti,  My  lord,  f  desire  to  know,  whether 
a  man  confessing  himself  a  Popish  priest 

L.  C,  J.  We  do  not  sit  to  answer  every  idle 
question ;  it  is  nothing  at  all  to  the  purpose : 
when  you  ask  a  proper  questiqo,  we  will  an- 
swer it. 

Oaiet,  Yes,  it  is,  my  lord,  and  you  are  my 
counsel  in  matter  of  law. 

L.  C.  J.  I  am  not  so. 

Gates.  Yes,  my  lord,  the  court  is  always  of 
counsel  for  the  prisoner. 

L.  C.  J,  That  were  well,  indeed,  if  we  were 
bound  to  give  advice  in  every  case,  where  ^ 
man  is  prosecuted  at  the  king's  euit:  indeed  in 
those  cases  where  a  man  can  have  no  counsel 
alkiwed  him,  the  court  is  of  counsel  for  him  ; 
hut  where  he  may  have  counsel,  the  judges  are 
not  of  counsel  lor  him. 

Just.  Holloway,  Besides,  we  are  not  here 
putting  of  cases,  but  trying  of  a  cause. 

Sol,  Gen,  Here  is  Mr.  Charles  Howard, 
swear  him.     [Which  was  done.^ 

Alt.  Gen,  My  lord,  we  bring  this  gentle- 
man Mr.  Charles  Howard  only  to  this  part  of 
our  evidence,  to  prove  that  Mr.  Clay  was  mis- 
taken a  whole  year  ;  mistook  78,  for  77. 

L.  C.  J.  But,  Mr.  Solicitor,  if  you  take  this 
confused  method,  we  shall  never  be  at  an  end, 
and  tor  my  part  I  cannot  make  any  thing  of  it ; 
it  is  impossible  for  me  to  retain  these  thmgs  in 
roeoaon^,  so  as  to  give  any  direction  to  the 
jury,  if  there  be  not  a  method  used  :  for  do 
you  think  that  it  is  possible  for  a  man  to  retain 
m  his  head  a  hundred  things  huddled  up  and 
down  without  any  order  ?  . 

SoL  Gen,  We  beg  your  lordship's  patience 
but  a  little  while,  and  we  shall  have  it  in  very 
good  order.  Swear  Higgins.  [Which  was 
done.] 

X,  C /•  Pimywliatdoyoaaikhinif 
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Att.  Gen,  The  matter  we  examine  him  to; 
is  this ;  for  1  would  open  to  you  the  nature  ot' 
our  evidence  :  first  he  swore  Smith  into  the 
Plot,  and  then  gave  him  a  certificate,  that  he 
was  an  honest  man. 

X.  C.  /.  Is  that  Oates's  hand  ? 

Att,  Gen,  We  shall  prove  it  to  be  so. 

L,  C.  J.  You  must  first  prove  what  he  swonr 
ofSmith. 

Att,  Gen,  My  lord,  we  desire  that  we  may 
read  his  Narrative. 

Xv  C,  J,  But  first  prove  it,  Mr.  Attorney. 

Att,  Gen,  It  is  upon  record  in  the  House 
of  Lords. 

X.  C.  J.  Was  that  delivered  in  upon  oath  ta 
the  House  of  Lords  ?  Or  else  we  shall  be  but 
where  we  were. 

Att.  Gen.  For  proof  of  that,  we  call  my 
lord  BridfiTwattf . 

X.  C.  J,  Here  he  is.  Swear  my  lord. 
[Which  was  done.] 

Att.  Gen,  My  lord  Bridgwater,  do  you  re* 
member  the  Narrative  that  Gated  gave  in  to  the 
House  of  Lords;  and  was  it  upon  oath  ?  But 
first  of  all,  if  you  please,  I  desire  my  lord  may 
see  the  book,  whether  any  thing  be  there 
under  his  hand,  and  then,  whether  it  be  en- 
tered to  be  upon  oath,  and  whether  this  be  the 
Journal  asrreeing  with  the  paper  delivered  him  f 

X.  C.  J,  This  is  a  Narraove,  my  lord,  that 
he  himself  dehvered  in,  and  I  would  ask  my 
lord  Bridgwater  this  one  question.  Was  not 
this  Journal  compared  with  the  Narrative  given 
in  upon  oath  by  order  of  the  Lords'  House. 

Karl  of  Bridgwater,  Yes,  I  must  say  I  was 
one  of  the  committee  appointed  to  take  care  of 
the  Journal,  and  here  b  my  hand  to  it  among 
other  Lonls,  and  that  is  a  copy  of  what  Mr. 
Oates  did  deliver  in  as  his  Narrative,  which  watf 
inserted  upon  a  Ue]KMrt  of  the  Committee  into 
the  Journal  Book  by  order  of  the  Lonls,  and 
we  did  examine  the  Narrative  with  the  b<^k.  . 

X.'  C,  J,  But  what  is  all  this  to  our  purpose 
now  ?  Do  not  mistake  me,  njy  lord  Bridg- 
water, I  do  not  speak  to  you  now,  but  to  Mr. 
Attomev  :  what  does  this  prove  as  to  the  matter 
in  band? 

Att,  Gen.  Pray,  my  lord  Bridgwater,  did 
you  see  the  Narrative,  brought  in  by  Oates  ? 

E.  of  Bridgwater.  That  Narrative  was  de- 
livered to  us  by  the  ckjrk  of  thepariiaroent. 

X.  C.  J,  But  my  lord,  do  you  know  that 
Narrative  was  given^in  upon  oath  ? 

E.of  Bridgwater.'  1  know  no  other,  but  that 
the  clerk  of  the  parliament  brought  it  to  us. 

Ait,  Gen,  Here  is  the  clerk  of  the  parliament 
will  teU  you  that  Oates  was  sworn  to  it. 

X.  C,  J,  Prove  it  if  you  can  ;  but  hitherto 
I  see  nothing  that  looks  like  evidence. 

Att,  Gen.  Really,  my  lord,  I  should  take  it 
to  be  as  much  evidence  as  any  that  was  ever 
ofiered  in  the  world. 

X.  C,  J.  Pray,  Mr.  Attorney,  let  us  reason 
the  point  a  little  :  Suppose  you  bring  an  Answer^ 
in  Chancery^  except  the  mum  be  sworn  to  it, 
can yoa read  tSs  Antwer?  and  yet  I  ever  look- 
ed upon  m  Aanrer  in  ChMoery  as'efidence. 
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Ati.  Oen.  la  llMt  omiIm  raoDid  frof«t-it- 
•elf,  ftiid  to  it  iliMiMkere;  wdthcrtftra  w 
dndre  il  maj  be  raid. 

L.C.J.  Bat  lorel J  ym  wimU  Ml  tllow  «i 
AMwer  iQbe  c?  ideooe,  QnlcM  jmi  prove  it  lo  be 


illf .  Oai.  Tralyt  ny  lerd,  I  elweys  loek  it, 
Aet  we  need  aot  oottie  lo  prove  a  meo  wee 
■etntlly  sworn  to  bb  Answer  ;  bat  if  it  , be 
enoe  entered  upon  record  in  eheoceiy  it  proves 

L.C.  J.  It  btnie,  Mr.  Atteffney«ifit appenn 
apon  record  that  tbe  Answer  was  sworn. 

Ati.  Gem.  My  lord,  if  this  Journal  of  tbe 
Howe  of  Lords  is  a  record,  then  tbatwhicb  is 
entered  into  it,  is  a  reeord ;  it  is  a  thinff  recorded 
ns  a  deed  enrolled  is,  and  proves  iHclC 

L,CJ.  Mr.  Attorney,  eitber  we  mistake 
one  another,  or  we  do  not  differ  in  opiaion.  If 
yon  conld  make  it -appear  that  Oatesbroufbt 
this  thing  in  the  Uoose  of  Lords,  and  delivered 
it  npon  oath,  that  were  evUenee ;  otheruise 
.  1  «annot  see  how  yon  can  make  evklence  of  it. 

Ait.  Gem.  I  always  thoogfat,  my  kwd,  that  a 
veeord  oot  of  a  cooit  of  record,  wouU  have  that 
credit  in  another  coort  of  recovd  as  to  he  read. 

X.  C.  J.  My  lord  Bridgwater  teDs  ymi,  it 
wasdeUverrd  to  them  by  thedetk  of  the  par- 
liament. 

Att.Gem.  Pr»y.  my  bird,  let  the  derk  read 
ivhat  is  at  the  end  tliereof. 

CLjfCr.  Rends,  fiillisrto  cnmined  the 
Sd  of  December,  idr&TbeNamthfcandBx- 
amination  of  Titus  Oatee  being  firrt  inserted, 
aroordingto  the  order  of  the  House,  of  the  ilst 
of  November,  test,  by  ns  Anglesey,  te. 

Att.  Gen.  Pray  read  the  order  of  the  31st  of 
November. 

CI.  of  Cr.  Reads.  Die  Jovis  91st  of  Novem- 
ber 167 tt.  Upon  report  made  by  the  earl  of 
Bridgwater,  from  tbe  Lords  sub-committees  lor 
the  ezaminiog  the  Journal  of  this  House,  That 
upon  ezamioation  thereof,  their  lordsbipe  6ad, 
that  the  Narrative  made  upon  oath  by  Titus 
Oates,  at  the  bar  on  the  31st  of  October  last, 
of  tbe  horrid  design  against  bisnM^esty's  per- 
son and  government,  is  only  mentioneJl  in  the 
Journal,  but  not  entered  at  large  in  such 
manner  as  be  then  related  it ;  and  that  there* 
fore  their  lordships  desire  the  direction  of  tbe 
House  concerning  this  matter  :  It  is  thereupon 
ordered,  that  tlie  said  Narrative  made  by  Titus 
Oates  on  the  said  31st  of  October  shall  be  en- 
tered at  huge,  and  inserted  in  the  Journal,  as 
part  of  the  business  of  that  day. 

L.  C.  J.  Now  you  make  it  evidence  ;  for  it 
appears  that  be  was  sworn,  and  gave  bis  Nar- 
rative upon  oath. 

Aft.  Gen.  Then  now,  my  knrd,  I  hope  we 
may  read  it. 

X.  C.  J.  Ay,  read  it. 

Att.  Gen,  Read  the  54th  article. 

CI.  of'  Cr,  Reads.  This  is  tbe  Narrstive  of 

Iitus  Oates,  the  64th  Article.  That  one 
[atthew  Medbume,  a  player  in  the  duke*s 
thea|^^  one  Mr.  Penny,  Mr.  Mannock,  Mr. 
Sharpe,  rnd  Mr.  SScddon  ;  andoon  W.  fimitha 


and  othcra,  meet  w  a  dub  ca 
nad  Bnaday  nights^  wkh  can 


pcvsoeo  are  employed  hf  the. 
tlia  House  of  Gomawas,aadlnga 
dty  to  iacsaae  the  paopla 
a|;aiasl  the  bishspa  of  tha  .bbma| 
deliver  this  trsnsoaabla  1 


Mvory 


] 
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itpwntilirw^  and  Ml  Iha  wliii'a  ; 
ifMMOMbfe  flHd  4clnldUft  wnli  tfas 
did  bear  at  the  said  dah,  wMi  fa 
FkdlarV  RaatSft  asar  GmyVba. 
nwath  of  Aagnst thcdspaasnt  wi 
tha  Jcaaita  iiOLondon,  togiaa  the 
great  reopcets;  and  iaiSeir 
the  dnb  Rie  their  Jaithfnlaias  ta 
narticular. 

AU.Om^  TbasyaaasawkalbalMdl 
agaiasthim;  now  wa afaoU slwv  iMiar  ~ 
wahhim.  IsthatHr.Oaiea'^hHi^r 

WUnm.  ltb;ycs.lbdiavallfa. 

Aii.  Gen.  1  balicveha  witt  bM«^ 
himaalff. 

Os«ai.Let  BMae9it,Ipniy  yaa,  lfe.lt- 
toruey.  

\dl/.  Gen.  Shew  it  hnk   [Wfaioii 
la  that  your  hand  f 

Gs/ei.  I  eannotsay  it  is  my  Imad, 
bdieve  it  tn  be  so. 

1. C.J.  Ha dosoaotawakto hah 

^Osfo.  IdoaotsayitkiaitBiy  haadi  hall 
do  not  remember  any  thing  cf  £ 

AiU  Gen.  Read  it.  Sir,  pray  aaa. 

L.  C.J.  WhstiaHynapaaldisaig  . 

Ait.  Gem.  A  cettifioate  aadarOalii^ 
of  Mr.  Smith's  honesty,  not  thraa  daja 
the  Trial  of  the  five  Jesuita. 

L.C.J.  Itead  it,  let  us  hear  what  his.  ' 

•  These  are  to  certify  that  WilliaBi  Snih  ■ 
*•  no  Faptst ;  and  that  ne  is  upon  good  sarvioe 
'  at  this  time  for  his  king  and  oaaatiy  ;  d 

*  which,  1  ho^  those  that  ara  iamiren  aftw 

*  recusants,  will   take  notioe.— Witaam  ay 
«  hand  this  3d  day  of  June,  1676.  Tiroa  Omvl' 

X.  C.  J.  What  harm  is  therrin  ail  tUaF  I 
.must  oeeils  say,  I  cannot  rirmpridiimd  vM 
you  would  make  of  it 

Att.  Gen.  This  protectMa  waa  gi^rvn  Mr. 
Smith  by  Mr.  Oates,  thrfo  dnya  Vftia  Ihs 
Trial ;  biit  ailer  be  had  sworn  bin  inin  dmiMl 
in  his  Narrative. 

L.C.J.  I  see  not  any  plot,  Ibr  asy  pa^ 
that  he  swore  him  into,  lulesa  yo«  aaaav  4i^ 
son  against  tlie  House  of  ConnMma:  ibr  thit 
is  the  accusation  he  made,  that  be  apaka  aadb 
words  of  tbe  liouse  of  ComuiaQa.  Pkw  nd 
it  again.    [Which  was  done.] 

L  C.  J.   We.l,  and  what  inall  tfamf 

Ati.  Gen.  Is  not  this  a  awcnrias  hiaidi 
the  plot  i* 

L.C.J.  No,  not  that  I  ana  s  k  aalv  ghm 
an  ill  character  of  him. 

Att.  Gen.  But  he  is  sccnaad  aa  a 
with  the  priests  and  Jesuits. 
Qat€$.   Did  I  cbtign  ham,  H^ 
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wkh  baviiijr  toy  hftiid  in  the  plot  aj^aiost  tlie 
Icinr'slife? 

Att,  Qtn,  I  only  offer  thU  at  an  evidence 
tliat  there  was  tamperiujs^. 

£.  C.  /.  You  call  it  a  being  in  the  ^^lot ;  I 
aee  no  such  tbinjjf. 

Att,  Gen,  And  then  he  oomes  and  giFes 
him  an  ac<iuittul  under  hia  hand,  and  then  pro- 
duces him  us  a  witness. 

L,  C.  J.  Tiiere  can  be  no  great  matter  in 
4hi8,  Mr.  Attorney. 

Ait.  Gen.  Then,  my  lord,  we'll  call  Mr. 
Smith  himself,  and  he  will  tell  you  how  Gates 
drew  him  in.  Swear  Mr.  Smith.  [Which 
was  done].  Pray  acquaint  my  lord  and  the 
jury,  how  you  came  to  swear  at  tlie  former 
trial,  by  whom  you  were  persuaded,  and  how 
yon  varied  from  the  truth. 

L.  C.  J.  That  is  very  nauseous  and  fulsome, 
Mr.  Attorney,  methinks,  in  a  court  of  justice. 

Att.  Gen.  What  did  you  swear  at  the  former 
4nal  ?  and  was  that  true  you  did  swear  then  P 

L.C.J.  I  tell  you  truly,  Mr.  Attorney,  it 
looks  rank  and  fulsome;  if  he  did  forswear 
himself,  why  should  he  ever  be  a  witness  again  ? 

Att.  Gen*  Tis  not  the  first  time  by  twenty 
that  such  evidences  have  been  given. 

L.  C.  J.  I  hate  such  precedents  in  all  times ; 
•let  it  be  done  never  so  often.  Shall  I  believe  a 
villain  one  word  he  says,  when  he  owns  that 
he  forswore  himself? 

Ait.  Gen.  Pray,  my  lord,  give  me  leave ; 
I  must  pursue  my  master's  interest. 

Sol.  Gen,  My  lord,  it  was  ever  testimony 
mllowed  to  be  given  to  detect  a  subornation.* 

L.  C.  /.  I  am  sure  'tis  not  fit  to  be  a)low'd 
at  any  time :  if  he  did  forswear  himself  in  a 

*  Vide  infra,  in  Eliz.  Canning's  Case,  a.  d. 
1754,  for  penury,  the  Argument  of  Davy,  Ser- 
jeant, and  the  dicta  of  Legge,  Baron,  and 
Moreton,  Recorder  of  London. 

*^  Another  thin^  that  derogates  from  the 
credit  of  a  witness  u,  if  upon  oiath  he  affirmed 
•flirectly  contrary  to  what  he  asserts ;  then  if 
the  matter  be  civil,  you  may  srive  in  evidence 
the  criminal  proceedings,  and  swear  that  he 
gave  evidence  at  the  Trial ;  and  this  takes  from 
the  witness  all  credibility,  inasmuch  as  con- 
traries cannot  be  true."  Gilb.  Law  of  Evi- 
dence, p.  136  (edit,  of  1801).  See  also  p.  139. 
But  a  witness  shall  be  admitted  to  swear,  that 
what  he  swore  before  was  false.  See  the  Cases 
of  Timothy  Murphy,  January  l*!3th,  1753,  in 
this  Collection ;  and  also  of  tne  King  against 
Teal  and  others.  Trio.  49  6.  S.  1 1  East's  Rep. 
:t07 :  in  which  case  it  was  said,  that  such  con- 
tradiction will  not  warrant  the  rejection  of  tlie 
evidouce  by  the  judge;  it  only  goes  to  the 
credit  of  the  witness,  on  which  the  jury  are  to 
decide.  So  before  Committees  of  the  House 
of  Commons  for  trial  of  Election  Petitions, 
voters  who  had  taken  the  Bribery  T>ath,  have, 
notwithstanding,  been  admitted  to  prove  that 
they  had  been  bribed.  See  the  Boston  Case, 
A.D.  1803;  Peokwell'g  Caaii  of  ControTtrted 
Elections,  Caaaxxiv. 


Court  of  Record,  in  my  opinion  he  is  not  to  lio 
receiv'd  as  a  witness  any  more. 

Sol.  G  en .  We  do  only  make  this  use  of  him, 
to  prove  that  Gates  did  suborn  him. 

jL  C.  J.  Pray  call  some  other  witnesses,  if 
you  have  them  to  contradict  him ;  but  do  not 
offer  to  bring  a  man  to  swear,  that  he  did  for- 
swear himsielf  before. 

Sol.  Gen.  My  lord,  we  ffive  evidence  here 
of  a  man's  bebg  produced  by  Oates,  to  swear 
he  was  here  in  May  1678,  and  he  did  make 
such  an  oath :  now  1  hope,  with  submi^ion, 
my  lord,  it  is  evidence  to  contradict  that  oath^ 
if  we  can  prove  that  he  has  confess'd  he  was 
forsworn,  and  mistaken  in  his  oath ;  such  evi- 
dence  perhaps  will  be  of  little  value,  yet  evi« 
dence  it  is. 

L.  C.  J.  Make  it  what  you  will,  Mr.  So- 
licitor ;  I  think  it  is  of  no  value  at  all,  nor  to 
be  admitted,  for  the  man  to  come  and  swear  it 
himself:  prove  what  you  can  by  others. 

Sol.  Gen.  Surely,  my  lord,  this  confession 
of  his  to  others,  is  of  less  value  than  when  we 
bring  the  man  himself  to  confess  his  fault ; 
that  man  himself  coming  and  owning  the  thing, 
that  he  was  mistaken,  with  great  sorrow  for  it, 
sure  is  a  good  evidence. 

L.  C.  J.  Aiigue  the  matter  as  long  as  you 
will,  Mr.  Solicitor,  you  will  never  convince  me, 
but  he  that  has  once  forsworn  himself,  ought 
not  to  be  a  witness  afW  that  in  any  cause 
whatsoever.  If  any  man  tell  me  otherwiso 
till  doomsday,  I  cannot  be  convinced  of  it. 

Sol.  Gen.  1  go  but  to  ask  him  this  question, 
whether  or  no  what  he  swore  were  true .' 

L,  C.  J.  Mr.  Solicitor,  we  arc  all  of  ano- 
ther opinion,  that  it  is  not  evidence  fit  to  be 
given. 

Sol.  Gen.  B^y  lord,  I  must  submit  it  to  you. 

L.  C.  J.  I  tell  vou,  Mr.  Solicitor,  if  you 
should  call  him  to  know  what  it  was  he  swore, 
and  it  does  appear  by  any  evidence,  or  by  his 
own  confession,  that  it  was  false,  you  ought 
not  to  believe  what  he  says,  even  in  that  mat- 
ter. And  1  think  truly  for  (example's  sake,  it 
ought  not  by  any  meaiis  to  be  admitted. 

Sol.  Gen.  My  lord,  I  must  submit  it  to  you; 
but  then  I  humbly  conceive  it  will  be  in  very 
many  cases  impossible  to  detect  a  perjury  or 
subornation,  if  the  party  suborned  cannot  be 
admitted  to  be  a  witness.  "^ 

L.  C.  J.  What  good  will  the  admitting  him 
to  be  a  witness  do?  For  either  what  he  swore 
then,  or  what  he  swears  now,  is  false ;  and  if 
he  once  swears  false,  can  you  say  he  is  to  be 
believed? 

Mr.  North.  My  lord,  if  a  man  come  and 
swear 

L.  C.  J.  Look  ye,  Sir,  you  have  our  opinion ; 
it  has  been  always  the  practice  heretofore,  that 
when  the  court  have  delivered  their  opinion, 
the  counsel  should  sit  down,  and  not  dispute  it 
any  further. 

Att,  Gen.  Tlien  we  will  go  about  the  busi- 
ness of  Clay,  and  for  that  we  will  call  Law- 
rence Davenport. 

L.  C  J.  it  is  certainly  against  4he  law  to 
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A'lmit  a  man  thnt  h.i.s  onrr  forsworn  himself  to 
}te  d  wiini-^s  n^nin  in  anv  cause. 

Att.  G'-n.  Swvar  lAwrciioe  DiiTenport 
[^Miirli  Man  done.]  Pray  pte  my  loni  anH 
the  jurv  an  arroiint  ho\»-  Cliy  rame  to  be  a 
witiK  *<kI  and  hy  \^liom  he  was  wrought  U|ion 

to  ho  Ml. 

Diirtifrtt.  May  it  ph'ase  yon,  niy  hirHs, 
am)  iffntlrnitM)  i»f'  tlie  \mt\  ,  !\lr.  (>ales  came  to 
llir  |iris<)ii,  I  iH'in^  thi-ii  n  priM^uiT  at  that  time 
in  I  he  (liite-hoUM*  at  Wf^tiniiistiT  invself:  :inii 
haviii;T  no  uihiT  einploviiiont,  I  hail  the  t^n- 
vernuuni  und  «':iri'  ul'soini*  t»t'  thi*  |iris(iiirrs  tor  ! 
n  livi-hhiio.!,'  U-in;,^  in  ciistcMly;  ami  nt  that  ! 
tinn*  Mr.  OaU's  &^  I  ^^^^  whrn  ohl  CUxy  wan  j 
in  pristin.  did  can*o  there  lo  %isit  this  C'luVf  at 
5e\ctal  linii's.  And  C'liiili.:;  there  t(»  \isit  this 
(.'Lty.  iipst;::i'v  he  \^(:iil  to  his  rliamher.  and 
di  ^iri-i!  til  Kpr  ak  with  him  ;  ami  I  did  drsirc 
ymir  ucirshin,  >]r.t>ates,  tlial  yi>ii  would  ^o  in 
to  him,  and  yiiu  did  ^o  into  his  elrindier,  and 
tlirrr  thi  si*  wonls  yn\  did  s|ii-:ik  to  him  Inrfore 
tho  Trial  itf  theliu'  Jesuits  ;  That  it  hr  diti  not 
iKiirear  \i hat  \uu  put  to  him,  he  should  lie  pro- 
fiernted  asa'prie^tf  which  yim  did  hvlicvv  he 
would  ilie  tor. 

L.  C.  J.  W  hat  is  this  man's  name  ? 

Att.  irtn.  Ijiwrence  l):i%«'nport. 

Is.  ('.  J.  Did  you  hear  him  say  so? 

Ihivtupoit.  \'es,  my  loni,  ujmmi  my  oath  1 
dul  hear  him  say  so,  and  sir  \Villiam  Waller 
was  with  him  ;  and  then  he  replied,  and  said, 
with  a  provis«>  that  you  would  gire  him  his 
gffdd  and  silver  that  wa<(  taken  from  him,  being* 
then  a  prisoner,  und(  r  my  kce|)in!V'  in  the  Gate- 
house, and  wantiuLT  his  money  ;  if  you  wt)uld 
do  tint,  he  suiil,  he  had  l»e(*n  a  ro^e  before, 
and  he  couM  no*,  sjiv  uhut  he  mii^htdo. 

L.  (\  J.  N(»w  make  it  appear  that  this  Clay 
was  sworn  at  the  trial. 

V ivufj'i.rt.  Mv  lord,  aUerwards  I  was 
kiM'per  to  him  undfr  the  other  kee|»er,  aod  he 
)ind  a  kecprr  to  wail  •  u  him  to  Newgate  ses- 
fcion<«  at  the  t)!d  Bailey;  whendbre  thi;*  ^n- 
tlcnian  that  is  standin*^  there,  i^lr.  Gates,  comes 
to  11^;  sn\s  h<\  do  not  you  trouble  yourself 
a!  .'Ut  this  piiMMier;  let  him  alone  witL  me,  I 
^•M  ^"(>.  him  at  home  airain  ;  and  then  the  je- 
suiU  there  did  take  their  trials;  how  it  was  I 
cannot  tell,  i'nv  we  could  not  come  into  the 
court.  Afterwards  they  went  to  the  Fountain- 
tu\(i-nhy  Nrw^raio  to  dinner,  and  >lr.  Outes 
and  111-  w<  lit  to  dinner  loi^thrr  ;  we  wert»  he- 
low  in  tho  h«ms«'  wnitinqf  there  till  it  was  niirht,  : 
^and  still  thiuKintc  tlint  he  should  fosn**  do\«n  I 
a;^ii:i :  hut  awiiy  wr;il  he  home,  and  lei't  us  in  j 
the  hircli ;  I  nt  mdeiMi  he  did  cone  home  to  the  ; 
prisitn  Vi  ry  luiu'slly  and  vi\  illy,  hi'cause  he  j 
was  rivill\  (riLtnli  d.  i 

Att.  Oni.     Now,  mv  lord.  Uf  will  mve  von  ' 
an  aeirount,  that  the  n^-x!  nmrniiir  at'tn- thiN 
diseoursir  Kiwixt  Oate«i  ami  <'l;iy,  at  the  liati:-  j 
liiiuse.  ill's  wir!ii-«;sii>ld  it  ti>  another  that  was  a  I 
prisiiner  liuR'  ;hen  too.  \ 

Outt-f.   My  lor  I,   I   would  a«k  this  man  a  j 

Jnestii.'P,  will  il.rr  [.%-  had  the  s«de  keepinc^  ol"  f 
Jar,  x^  iibf»i«  any  i»iher  ketper  w  ith  hira  i' 

■  1  I 

"  i 
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Davtnport.  There  was  do  keeper  in  ibe 
bocise  but  myself,  where  lie  lay,  which  wu  m 
Man^aret*8-UDe,  not  in  the  prison,  but  in  the 
house. 

Out€s.  Pray  ask  this  ^^entlenian,  why  he  did 
not  come  in  and  testify  his  diaoourae  be  speaki 
of  w  hen  Clay  was  a  witness  ?    ^ 

Dnnnport,  I  was  not  by  wheo  he  was 
swfini. 

Outrs.  Did  he  not  know  he  was  a  wilnesa  ? 

L.  (.'. ./.  No,  he  says  he  did  not  go  into  the 
court  w  ith  you,  he  was  not  snffered  to  go  in. 

Durctt/Hirt.  >ly  loni,  I  am  a  poor  indes- 
man,  and  know  'nothini^f  whai  belongs  to  the 
lau. 

Att.  Gen.  Come,  pray  swear  this  man,  Mr. 
[Hhieh  wa-i  Joi.e.l 

SnL  Otn.  Pr.iy  it^H  what  Daren  port  tolil 
you,  ami  w  hon  ? 

2^1  r. .  He  came  and  tiild  me  the  oec 

day  in  the  prison,  where  I  was  then,  v^hai  Mr. 
Dales  and  sir  William  Waller  hail  been  tampn^ 
ins^  with  Clay  about,  to  make  him  swear  iif 
Mr.  Dates. 

L.  C.  J.  What  were  the  words  Le  told  yoi 
they  said  to  him  ? 

.Sir. .  It  was,  that  he  must  swear  tlut 

Mr.  Dates  dined  at  Mr.  Howanl's  boose  snch 


a  day  of  the  month,  and  Mr.  Clav  did  say  be 
knew  mHliini^  of  the  matter ;  but  tben  air  Wil- 
liam ^ValU^r  and  Mr.  Dates  did  refily  to  hisi 
ajipain,  liere's  your  choice;  if  you  will  not 
swear  this  we  will  try  yon  for  a  priest,  and 
han§f  you ;  and  so  Clay  ngwecd^  if  ho  might 
have  bis  money  restored  diat  waa  taken  fnsa 
him ;  he  had  faicen  a  rofj^ue  before,  aod  did  not 
know  what  he  ini^tdo. 

Outes.  Is  this  evidence,  my  lord  ?  , 

X..  C  J.  Yes,  doubtless,  very  i^oonX  evidence.    £J 

Oatts.     It  is  only  uiion  hear-say   that  he    i 
speaks.  ^ 

L.C.J.  Rut  that  cstoblislies  the  other  man'i    { 
testimony,  this  bein^  told  the  very  next  morn- 
ing ;  tbr  he  wc mid  not  conceal  it,  it  stiems. 

Att.  Ccn.  Now  that  Ckiy  was  swora  at  tks 
trial,  you  admit,  Mr.  Dates. 

(hiht.  Yes,  I  do,  lie  was  so. 

Aft.  Gem.  Then  1  think  here*s  a  plain  pronl 
of  a  subornation. 

L.  C.  J.  You  must  observe  how  tliey  apply 
this  evidence :  they  say  vou  are  an  ill  luan,  not 
only  us  to  sweanni^  fafse  yourself,  but  as  to 
suborniuiT  others  to  swear  more  than  thev 
knew  ;  und  particularly  as  to  this  Clav,  tfasi 
you  and  sir  WiUiam  Waller  did  threaten  bin, 
you  \u)idd  hauij^  him  up  Otr  a  priest,  if  he  wonid 
not  sw(  ar  as  you  would  have  him  ;  and  bv  * 
your  threateniuj^s  he  was  prevailed  with  i 
swear. 

(h'ft  X,  Is  ^Ir.  Clay  in  court,  my  lord  ? 

L.  C.  J.  Nay,  I  cannot  toll  where  he  is. 

Aft.  Cm.  I  fc  \« ss vour  witness,  Mr.  Dates; 
we  exiK-cted  yon  would  have  hrousfht  him. 

0(tft:>.    1  rannot  tell  where  io  find  him|  mv 
lord,  now,  trnlv. 

Att.  Gtn.  Call  Mr.  Howard. 

Cryrr.  Here  he  is,  8ir ;  he  it  iwonu 
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X.  C  J.  Mr.  Attoroey,  you  ha?e  not  proved 
wh»t  he  swore. 

Att.  Gen,  We  are  now  about  it,  my  lord. 
Mr.  HowanI,  pray  were  you  at  the  Trial  of  the 
five  Jesuits,  or  at  Lanchom's,  wheo  Clay  was 
sworn  as  a  witness  tor  Dr.  Oates? 

Howard.  Yes,  1  was  al  Lang^om'i  Trial, 
my  lord. 

Att,  Gen.  What  was  the  effect  of  bis  testi- 
mony  there  ? 

ifomard.  He  did  swear  that  he  was  with  me 
and  Mr.  Oates  at  dinner  at  my  house,  in  Alay, 
in  the  year  1677. 

Att.  Gen.  1077  did  he  say,  or  1678  ? 

Howard.  Stay,  1  will  look  upon  m^tiotas  1 
took  at  that  time. 

L.  C.  J.  Ay,  do  so,  to  refresh  your  memory, 
Mr.  Howard. 

Howard.  It  was  May  1678,  my  lord. 

SoL  Gen.  Pray,  Sir,  was  he  then  at  your 
house  witli  Dates? 

Howard.  No,  he  was  not  there  in  May ;  Mr. 
Clay  was  with  me  and  Mr.  Ostes  both  together 
in  July  1678,  after  the  4th  day  of  July. 

Att,  Gen.  That  is,  after  the  time  he  came  to 
London  from  St  Omers. 

L.  C.  J.  You  say  very  well.  Have  you  any 
more  witnesses  ? 

Sol.  Gen.  My  lord,  we  must  desire  t&at  the 
iSth  article  of  Mr.  Gates's  Narrative,  may  be 
read. 

CI.  of  Cr.  Beads.  *  That  in  order  to  this 
^  command  on  April  24,  1678,  father  Warren, 

<  rector  of  Liege ;  sir  Thomas  Preston,  hart 

*  father  Marsh,  rector  of  Gaunt ;  and  father 

*  Williams,  rector  of  Watton,  and  master  of  the 
'  novices ;  sir  John  Warner,  hart.  Richard 
'  Asiiby  rector  of  the  English  seminary  at  St. 

*  Oiuers,  being  sick  of  the  gout  could  not  go. 

*  But  out  of  the  said  seminary  uent  sir  Kol^rt 
'  Bret,  bart  father  Pool,  Edward  Nevile.  There 

*  wen:  in  all  with  the  deponent  nine  or  ten,  who 
'  met  ill  London  in  consult  with  Thomas  White- 
'  bread,    father  HarcouVt  senior,  and  father 

*  Harcourt  junior,  John  Feuwick,  Basil  Lang- 
(  worth,  William  Morgan,  John  Keimes,  lis- 

*  ther  Lovel,  lather  Ireland,  father  Blundel, 

<  Richanl  Strange,  father  Mico,  father  Grey, 

<  and  others  to  the  numiier  of  fifty  Jesuits,  met 
«  at  the  White-Horse  Tavern  in  the  Strand, 

*  where  they  plotted  their  designs  for  the  so- 
«  ciety,  and  ordered  father  John  Carey,  who 
«  was  also  there  to  go  to  procurator  for  Rome ; 

<  at  which  consult  thus  held  in  the  momh  of 
«  May,  the  deponent  was  present  to  attend  the 
«  cohsultors,  and  deliver  tbeir  concerns  from 

*  company  to  company ;  and  then  a  httle  after 

<  they  left  the  White- Horse  Tavern,  and  divided 

*  themselves  into  several  clubs  and  companies ; 

*  some  met  at  Mr:  Saunders's  house  in  Wild- 

<  street ;  others  at  Mr.  Feswick's,  at  Aires's 

*  house  in  Dmry-Lane ;  others  at  Mr.  Ireland's 

*  in  Rand-street,  near  Coveot-Garden ;  and 

*  in  other  places.  All  which,  though  in  several 
'  oompanies,  five  or  six  in  a  Company,  did  ooo- 
*trive  the  death  of  the  king  f  and  in  order  to 

*  whicki  then  wttsa  pipcn  MDlfiNMn  oompuiy 


*  to  company,  which  the  de|>onent  did  carry  ^ 

*  cootainmg  their  opinions  of  the  timing  their 
«  business,  and  the  manner  how  it  was  to  be 

*  done;  and  within  three  or  four  days  after  the 

*  deponent  went  to  St  Omers,  with  the  fathers 

*  that  came  from  the  other  side  of  the  water.'^ 

Att.  Gen.  My  lord,  we  produce  this  to  over- 
throw their  witnesses,  that  speak  of  his  being 
hcKiB  a  week  in  May.  Now  Mr.  Oates  m  his 
Narrative  says,  that  the  consult  ended  llie  24th 
of  April ;  and  that  three  or  four  days  after  he 
returned  back  to  St  Omers. 

X.  C.  J.  Pray  read  that  over  again,  where 
the  names  are;  for  the  witnesses  for  the  king 
swear,  that  Mr.  Williams  came  over  from  St. 
Omers ;  but  he  there  says  he  did  not,  I  tliink. 
[It  was  read  again.] 

L.  C.  J.  I  thought  it  had  been  otherwise ;  it 
is  darkly  penned. 

Att.  Gen.  My  lord,  I  myself  heard  him  de- 
clare in  many  trials  here,  and  at  the  Old- Bai- 
ley, that  all  was  finished  in  that  day,  and  he 
went  in  a  few  dajy. 

Oaiet.  Mr.  Attorney,  you  are  mistaken:  for 
if  you  please,  my  lord,  the  consult  was  not  dis- 
solved in  six  or  eight  days,  though  they  were 
not  sitting  or  acting  every  day. 

Att.  Gen>  It  is  not  a  difference  of  six  or 
eight  days  thai  is  contended  for,  but  it  is,  either 
Mr.  Oates  or  his  witnesses  do  net  swear  true. 
If  it  were  as  Mr.  Oates  says,  that  six  or  eight 
days  were  allowed  after  the  ^4th  of  April,  then 
it  must  be  the  5th  or  6th  of  May  that  he  went 
to  St.  Omers ;  and  then  his  witnesses,  that  say 
he  was  here  the  latter  end  of  MaVi  cannot 
swear  true.  And  our  witnesses  sav  ne  was  all 
April  and  May,  till  the  23d  of  Jane,  at  St. 
Onicrs. 

Oates.  My  lord,  Mr.  Attorney  does  not  ap- 
prehend the  evidence  aright. 

L.  C.  J.  Well,  you  may  make  your  remarks 
by  and  by,  and  set  him  right  if  you  can. 

Att.  Gen.  We  fa^ve  done  our  evidence,  my 
lord. 

L.  C  J. 'Hare you  any  more  witnesses,  Mr. 

Oates? 

Oates.  No.  my  lord,  I  have  not. 

L.  C.  J.  Then  you  must  conclude,  and  say 
what  you  have  to  srv  to  the  jury. 

Oates.  My  loni,  1  have  one  thing  more,  and 
that  is,  a  copy  of  the  record  out  of  the  House 
oC  Lonls.  it  is  in  the  Journal  the  25th  of 
March  1679. 

Mr.  Walker.  My  lord,  I  have  not  the  book 
here,  it  was  not  spoke  far. 

Gates.  Butdoyouknou  tins  hand? 

[Shewing  him  a  copy.] 

Walker.  Yes,  and  I  l»elie*e  it  is  a  true  copy. 

L.  C.  J.   Read  it. 

Cl.ofCr.  Reads.  'Tuesday  the  25th  of 
March,  1679.' 

Oates.  It  is  the  last  clause  in  the  journal  of 
that  day. 

CL  of  Cr.    Reads.      *  Resolved,  Nem'rae 

<  Centradicente,  by  the  Lards  spiritual  and  tern- 

*  pond,  and  Commons  in  pariiament  assembled 

<  that  th^  do  dedare  that  they  are  fully  sa-« 
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*  the  I'opish  Kdipoii,  tbrtlir*  nnirtlipringot'liis 
maji'sty^fl  sarrfMl  pcret^n,  nnd   for  suhvcrtin;^ 

*  the  i*ruti*Ktant  Il<'li:;iun,  and  ihr  anritMitand 
mtaldislied  <^nvnminent  nl'thiN  kinplom.* 

Otitt i.  Tlifnr  is  an  mdrr  to  liavr  that  tqIp 
piintetl,  and  insortcd  luforr  the  Form  of 
rraycr  for  the  Fast.  Pray,  Sir,  read  the  next 
pasfi*. 

tV.  of  Cr,    Reads.     «  Dio  Lunir  *J5  Oct. 

*  1680. 

•  ITpon  Rep«nl  from  the  Lonls'  Cnnmiitteos 

*  for  examining  matters  relit  inpr  to  the  d  ism  very 
'  id  the  lati'  horrid  IMot  and  Cunspirucy.  that 
'  captain  ThoinnM  I)  irk  ley  hath  lately  Vilified 
'Dr.  Titus  Oates  at  a  puhUc  mci'tiiivf  at  Chi - 

*  Chester,  to  the  prejudice  of  hi^  majesty's  e«i- 

*  d«'nce,  for  the  tiirtiirr  divroTerv  of  the  dis- 

*  covcry  ni^  the  said  Plot:  it  is  tlienuprui  or- 

*  dentl  by  the  liOrds  spiritual  and  tPiii|>oml  in 

*  pnrli:iment  aicsemhUd,  that  the  said  Thomas  j 

*  l}i<'!v!ey  he,  nnd  is  herehy  reipiinil  to  appear  I 

*  licfore  their  lordsliip*>,  in  thehird  privy  sisal's 

*  lodtjfin^,  near  the  lloiiS4'of  Peers,  on   Wetl- 

*  ne*jday  the  thini  day  of  NoTcmher  next,  at 
*iiL:hi  oftheelork  in  the  fnn*noon.  And  it  is 
'  fiirtlieroidereil,  that  aldermon  Kxftn  and  aU 

*  di-rinan  Willi.iin  I  Jury  of  Chieln  ster  af4»re- 

*  Kiiid.  uho  were  then  present  at  the  said  niei't-  j 

*  in*;,  <lo  lii.(  \M>e  attiiid  their  Idrdshins  :it  tlie 

*  tiine-TittK'esaid,  tri  jjfi^e  tvidc-nee  id' what  thiy  ' 

*  know  cone.Tiiin;;  uus  inaJti-r.*  '    I 

/..C.J.  ^Vh:^Tot•nll^hi^;•  Wekno'.v  here  ; 
np«;n  I'.n  kle\  hus  tfinuil  oiVi  of  r'lntini^^i'iii,  ■ 
nii'i  im'-.  I»i!-I,.'.\  -  ill  ;i:^:ii".  |>\ii  its  mi's. 
jis  vi!'.i  h:i.I  \-,'i  !:t  u:ili  sonif  t!:rn,  ^o  \o\i  lnut  ' 
li(-l  V.  ilimilais.  \\"{  !l  havi"  msh  ni-w  ijone  all?  i 
Aft.  Ctr.   V--,  !;iy  Lv-l.   *  I 

S-i   (ir-:.    If  "N*-.  (*a».  <  A\ill  sw.n  up  his 
€vid<n«v,  tlii'Tj  I  ritj  d-i  jIk-  s.iiue  t'urllir  kin;; 

/.   C.  .'.   \^  •  II,  «*i.  •  svA  y<ai,  Mr.  Uatrs  ? 

(\-.f>.   N'.  ■.  I'v  \t  ■;,  l»cv«' i«  an  Indii'tinrnt 
pi  .l"iT.>  <i  f«ix;i!  ■.*:  11"    .'r  )•  ''jiTX,  :\nil  tht'  evi- 
I'einuili   \  ';   "   ^' VI  .H-'i  tlii>  ki:ii>^.  is  this.      1.  ! 
'i  lu  ^  nil  1     !•..!  Mj  .  VuK.i  r,  and  he  tells  you, 
tli:t  1  V  :»s  If,  ini.,  I  n|   jiij.  sissions-lmusV*  i;i  . 
tli»j  ()i<i-fj:i!r\,  wht:;    i«r  u:is  summoiu'd  as  a  ' 
jnivpi  ■•,  upon  the  tr.nl  <if  Inland;    and  he 
fu;    .  l'.  .:  wlun  I  \»:'.s  prudiieed  at  the  sfsKii.:  k 
in  {'::  OliI  Unili  V  as  i  ^\ilriess,  an«)  sw«»rn  (it  I  : 
do  r<  :ii(iulH'i-    >lr.  FoKtrr  :uii;lit  in   \Uiat  he  j 
says),  hi'  did  hear  inr  <\v'r\r,  thai  tin  .«•  was  u 
triasMnaMiTO'rult  of  ,Ir.s!iil.s  ujMtn  tlie  ^lih  of  ' 
April  IfiTH,  Hi  the  Uhi'e-horse  tavern  in  tl»t* 
Siianil;  r.nd  he  doi^  t!r»!ier  say.  that  I    said  " 
lhos»^  Jesuits  uft^rwr^iH'   tame  to   a  r> -'dntK^n  ' 
to  kill  tin*  Lii:.r;  an  !  il.:»i  tliey  sepnratefj  thiin- 
seh«s  intti  Ir^s,  r  rinhs,    llie*  res  !n1i..n    ln'inj:  , 
drawn  up  hy  nre  ;.{ko;    and  th:U  I  .-nrrud  it 
from  ehnuiliti  t«i  cliatnlier  to  Im^  siijned,  and  ' 
ilid  we  it  viijfneil.      My   lord,  1  did  ask  Mr. 
Foster,  wht-iiicr  I  in  mV  evidmee  called  it  a 
teonsult,  or  a  traitorous  consult.  Now,  my  lord  it 


is  true  I  did  call  it  a  traitorous  eonsnh ;  it  ii 
as  true  that  1  did  swear  there  was  such  a  ood- 
suit ;  and  it  is  as  true,  that  I   did  swear  thii 
cmsult  did  diride  itself  into  lesser  oompanin ; 
it  is  as  true  as  I  did  say  1   carried  that  reaohi- 
tioti  alNMit  fpini  ehainlier  to  chamber,  and  saw 
thcni  sit^n  that  resolution  fbr  muitlerinfl^  the 
kini:,  1  do  not  mean  of  this  king,   but  of  the 
late  kin«:f.     My  lord,  the  cridenoe   I  thmk  I, 
nor  no  honest  man  shall  aeeil  to  be  ashamed 
of:  I  am  not  ashamed  to  owa,  that  I  repeated 
this  eviilenee  several  times,  nor  that   I  gare 
that  e\i«len«-i>  u|K)n  oath;  for  ir  is  truth,  my 
lord,  ami  nothiuf^  hut  truth,  and  1   resnhe  hy 
the  c^aee  of  (i«id  to  stand  by  it,  and  confinn  it 
with  mv  hhuHl,  if  there  l>c  occasion.     My  lord, 
to  eourict  me  of  |>erjur}',  they  bare  broogfat  a 
paiT«'l  of  St.  Omcrs  witnesses,  and  these  do 
swear  that  which  they  would  have  sworn  hx 
years  n<vo ;  but  tlien  the  court  thooght  them 
lit  to  he  s««urn,  not  only  because  the  law  will 
not  allow  them,  hut  liecaase  of  their  relij^ioo, 
that    can   dispentie    with    false   oaths,    if  it 
were   for   a  ^ood  cause,  and    that  was  tbc 
remark    my    Lord    Chief  Justice     Scroggi 
then  made  on  it.     I  shall  not  insist  much  npoa 
what  they  liave  sworn,  for  that  1  suppose  jiwr 
lonlship  an>i  the  jury  do  very  well  renienilier: 
hut  1  have  five  thin^  to  ohjcct  to  their  evi- 
dence, nnd  I  hope  the  jury  will  take  notice  of 
my  ol'jcetiens,  and  make  their  remarks  upon 
them  ;  f.ir  >iticeyou  h-ire  heard  the  eridcnce 
that  in  l.s-ou*.;ht  a£^ainst  me,  it  \%  ill  be  necessary 
for  your  loniship  to  weigh  the  nature  of  these 
«t  itni-^yes,  ami  the  Tahie  that  tlitf  several  juries 
of  l.<>a'lon  and  Middlesex  had  for  tliero.     It  is 
i.iio,  ttiere  aie -I'ViTal  hroujnrht  here   now,  that 
never  w«Ti' w if tirsKOb before;  there  arc  indeed 
orior  nu'n.   Imt  o'"  th*   same  relii;inn  and  tbe 
^.  :i.i'  innr«>t.   ai:il  therefore  their    tesfimouy 
niiixt  Im-  «.t  tlo*  sauie  value  ;  1  think  your  lord- 
ship  \\\\\  a' low  me  that.      Therefore  1  becfin 
\M\U  th(ir  relis^ion,  and  that  1  take  notice  to  be 
a  tr/eai  ohjcrtitKi  to  their  evidence,  as  I  am  ad' 
\iseil  i>\  those  th;it    are  Ici'.iried  in    the  law. 
Anrl   1  inu-^t  apjiiMl  to  the  court,  uliethcr  a 
IMpisi.  in  ease  <*   rcliirion,  may  ho  believed  and 
r»i'i  i\i-d  Hsn  ir"Oil  witness. 

J.  C  J.  \\v  must  noi  hear  any  of  these  idle 
eN'urrssiors. 

.lust.  11 //.'.• 'r.  1.)o  you  think  you  are  come 
lierL*  to  |M«';ii'h,  !Mr.  Oates? 

/..  ('. ./.  ril  t'-l!  \ou,  a  papist,  except  you'll 
prove  anv  Ifiral  olijoetimi  against  him,"Ls  a» 
;.i-i,od  a  niiiicss  in  a  court  rd' record,  as  any  other 
person  whatsoever. 

(^/'(.^.  Hot  it  it  is  your  lordship's,  PUtellyou 
m\  loril  < ''ike's  prae'.iee  was  not  to  admit  tliem 

a>  L^'IimI  v.  iuk^mh;. 

i..  ('.  J.  Do  not  ten  me  of  m}  lord  Coke's 
lifai:liff  ;  the  l,i*.v  is  ot herwise ;' keep  to  the 
husim  Sit  that  ynu  have  here  in  hand,  tne  quca- 
tii»n  lM.'fon-  IIS,  whether  you  were  tors  worn  in 
I  n  land's  Trial  or  not  ?  Answer  that  if  you  can ; 
but  \oa  must  not  run  out  into  clamons,  snd 
idle  extravat^ancies. 

Oatci.  My  lord,  i  demand  it  as  my  right  t4 
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be  hear4  what  I  hare  to  except  ag^ntt  the 
witnesses. 

L.  C.  J.  I  tell  Ton,  you  shall  be  heard  when 
yon  speak  uroperW ;  bntareyouto  determine 
what  IS  rignt  or  what  is  wrou;;^? 

Gates,  I  am  to  determine  my  own  right 
now  in  this  point,  and  I  insist  upon  it,  and  <3e- 
mand  it. 

L,  C.  J.  It  may  be  presently  you  will  tell  ns 
we  have  no  right  to  judge  of  it. 

Gates,  Yes,  yoU|  my  lord,  have ;  but  I  hope 
I  have  a  right  to  urge  it. 

L.  C.  J.  Urge  what  you  will  that  b  to 
the  purpose,  but  then  you  roust  keep  to  the 
matter  m  hand,  and- not  make  such  idle  excur- 
sions as  these  are. 

Gates.  I  will  keep  to  the  matter,  my  lord,  if 
yon  will  hear  me. 

L.  C.  J.  So  you  shall ;  we'll  make  you  keep 
to  the  matter,  or  we  will  not  hear  von  at  all ; 
do  not  think  your  impudence  shall  storm  us 
out  of  our  senses. 

Gates,  My  lord,  I  do  insist  upon  it,  that 
these  men's  religion  is  an  exception  to  their 
testimony,  and  a  papist  is  not  a  ^ood  witness  in 
a  cause  of  religfion ;  and  1  de^re  I  may  have 
leave  to  ai^e  that  as  a  point  of  Uw  in  my  own 
defence.  . 

L.  C.  J.    No,  Sir,  it  is  no  point  of  law  at  all. 

Gates.  Then  I  appeal  to  all  tlie  hearers, 
whether  1  have  justice  done  me. 

L.  C.  J.  What  s  tliatP  Why  you  impudent 
'  fellow,  do  you  know  where  you  are  T  you  are 
in  a  court  of  justice,  and  must  appeal  to  none 
but  the  court  and  the  jury. 

Gates,    1  do  appeal  to  the  hearers. 

L.  C.  J.  Take  ui|n  away  there ;  if  you  will 
not  behave  yourself  as  you  ought,  1  can  assure 
you,  tbe  court  will  do  what  they  ought  to  du, 
and  stop  your  mouth. 

Gates,  What  you  please,  my  lord,  I  must 
make  my  own  defence  as  well  as  1  can. 

L.  C.  J,   You.  are  here  in  judgment  before 

us,  and  are  to  appeal  to  us ;  weMl  suffer  none 

.  of  your  commonwealth  appeals  to  your  mobile ; 

keep  within  the  bounds  of  decency,  and  say 

what  you  can  for  yourself. 

Gates,  My  lord,  this  I  move  to  the  court  as 
one  of  my  objections  to  this  evidence  given 
against  me.  That  their  religion  makes  thm  no 
good  witnesses  ;  es|)ecially  in  this  cause. 

L,  C,  J,  1  tell  you  that  is  nothing  to  the 
purpose,  what  their  religion  is. 

Just.  Holloway,  Mr.  Oates,  we  come  not 
here  to  dispute  |MHnts  of  religion,  we  come  to 
try  a  bare  matter  of  fact,  whether  you  are  per- 
jured, or  no. 

X.  C  J,  I  tdl  yott  a  papist  is  a  good  wit- 
ness without  a  legal  exception. 

Just.  Withins,  Pray,  M^.  Oates,  is  not  a 
papist  as  good  a  witness  as  a  dissenter  P 

Gates,  My  lord  Coke  would  not  adroit  a 
papist  to  be  a  good  witness  in  any  cause. 

Just  Withins*  How,  not  in  a  cause  of  mdcm 
and  tuum  f 

Gates,  No,  my  lord,  not  in  any  came  be- 
tween pir^  and  party. 


X.  C.  /,    Where  is  that  opinion  P 

Gates.  I'll  cite  you  the  case,  if  you  please, 
my  lord. 

X.  C.  J,    Pray  let  us  hear  it. 

Gates,  It  is  in  Bulstrode's  Reports,  in  the  Se- 
cond part,  155.  A  Popish  Recusant  is  not  to 
be  admitted  a  fitness  between  party  and  party. 

Just.  Withins,  May  a  presbyterian  be  a  good 
witucss,  Mr.  Oates  P 

Just.  HoUaway,  Or  would  Mr.  CoUedge 
hare  been  a  good  witness,  Mr.  Oates  P 

Gates,  I  tell  you  this  was  my -lord  Coke's 
practice. 

X.  C.  J,  You  have  our  opinion,  and  be  satis- 
fied with  it ;  that  book  says  it  was  my  lord 
Coke's  practice,  and  we  thmk  if  that  was  his 
praotice,  his  practice  was  against  law. 

Gates.  Then  another  thing  I  object  to  their 
testimony,  is  their  education. 

X.  C,  J,  That's  no  objection  at  all  neither. 

Gates.  My  lord,  they  are  bred  up  in  a  semi* 
nary  ac^ainst  law,  and  for  which  their  friends 
are  to  be  punished. 

L,C,  J.  8o  is  every  man  living  that  is  bred 
a  dissenter,  bred  un  against  law. 

Gates,  My  lord,  1  have  not  offered  any  dis- 
senter as  evidence  for  roc. 

X.  C,  J.  No,  they  are  all  no  doubt  of  it  very 
good  people.  Crood-wile  Mayo,  anif  her  com- 
panions, excellent  l^ot^tants  without  all  quesr 
tion  ! 

Gates.  My  lord,  I  humbly  offer  a  statute  to 
your  lordship  :  and  that  is  law  sure. 

X.  C.  J,  Y  es,  a  statute  is  law.  What  sta- 
tute is  itP 

Gates,  It  is  2>  of  £liz.  cap.  S.  The  law 
says  there 

X.  C.  J.  Come,  we  will  see  what  the  law 
says.     Reafl  the  statute  he  speaks  of. 

CI.  of  Cr.  It  is  intituled,  *  An  Act  against 
'  Jesuits,  Priests,  and  other  such  like  disobe- 
*  dicnt  persons.' 

Gates.  My  lord,  I  desire  that  the  preamble 
of  tbe  act  ma^  be  read. 

CI,  (tfCr,  *  Whereas  divers  pessons  called 
and  professed  Jesuits,  Seminary  Priests,  and 
other  Priests,  which  have  been,  and  from 
time  to  time  are  made  in  the  parts  beyond  vlis 
seas,  by  or  according  to  the  order  aud  rites  of 
the  Romish  Churcli,  have  of  late  come,  and 
have  been  sent,  and  daily  do  come,  and  are 
sent  into  this  Realm-  of  England,  and  others 
the  queen's  ouyesty's  dominions' 

X.  C.  J.  This  is  nothing  to  this  business  be* 
fore  us  at  all. 

Just.  Withins.  Dors  this  statute  say  they 
are  no  good  witnesses  P 

Gates.  They  own  themselves  to  be  educated 
at  Ht.  Omers,  and  that  is  against  this  law  ex- 
pressly. 

X.  <C,  J.  What  then  !  Do  they  own  them- 
selves to  be  in  orders,  Jesuits  and  Priest**,  then 
you  might  say  somewhat  to  them  up^^u  this 
taw ;  but  do  not  spend  our  time  in  such  trifles. 

dates,  I  do  not  spend ,  your  time  m  tnfles» 
my  kMd  ;  His  BBymenon. 
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/,.  ('.  J.  Mr.  Attorney,  do  you  go  on  ;  fur 
wc  will  not  sit  licrg  to  sp«ud  our  time  for 
nothing. 

(hues.  Pray,  my  loni,  let  me  but  shew  this, 
1  only  projMisc-  oue  ait.'Uuie  more  to  your  lord- 
ship's cuiisidrration. 

L.  C.  J.  You  may  propose  to  raid  the 
whi»le  Statut«>Uiok. 

Oatts.  IVav,  inv  lord,  heir  me  out. 

J..  C.  J.  S[»(  ak  tliL'ii  to  tli«!  husiness  in  hand. 

Gates.  It  IS  t!:e  staiuic  made  m  tbt  3rd  of 
Vhifr  Churlm  1,  chap.  2. 

L.  C  J.  It  is  nothini^  to  tlw  purpose. 

Dates,  1  am  advised  it  is  ?ery  material 
for  n)e. 

L.  C.  J.  I  tell  you  it  is  not,  and  wc  will  not 
k*t  your  im|iortuiui  \  prevail  upon  us  to  spend 
our  time  fur  n<ithini;  :  there  has  been  a  ^rtaX 
deal  of  tiuiu  spent  to  uopun>ose  already. 

Oatfs,  Then  if  you  win  OTcr-rutu  it,  my 
lord 

L.  C.  J.  We  du  over- rule  it :  for  it  si^nidus 
nothia:^  to  ihib  purpose. 

Otitts.  I'ray,  ni\  I. mi,  l>e  plcRsed  lo  jfivc  nic 
leave  tourier  ilirir  joih^meuts  in  cases  (■rctm. 
science,  \y  hcn-Iiy  they  own  they  have  (lis|ie!i- 
sations  to  s\%  ear  lyes  fur  the  promutinj^  of  the 
cauM,'. 

Js.  r.  J.  That  is  no  cv  id  cure  neither. 

Outti.  'fhis  is  very  hard  in  such  a  cave  as 
tliis. 

L,  C.  J.  No,  it  is  n4»t  hard,  that  what  is  uo 
evidence  in  law,  should  nut  be  suflered  tu  be 
g'ircn  in  e\iflence. 

Oiittf.  It  is  e\iilencc  n<^ainsi  the  pmir  dis- 
seiib'ts,  t\\\  li»rd. 


ration  with  your  lordship  and  the  jury.  She 
says,  she  saw  me  in  town  in  the  luonib  of 
May :  Now,  indeed,  she  ooold  not  be  positiTe 
what  May  it  was,  but  she  biid  it  was  the  Maj 
liefore  the  Popish  Plot  broke  out,  thmt  is,  be- 
fore the  rumour  of  tliat  Plot  was  sprend  abroad, 
and  sho  lielieTes  tlie  Phrt  broke  out  in  1678. 
But  this  she  says  positiTely,  she  saw  me  in  the 
month  of  May  here.  >fy  lord,  she  conies  to 
i;ive  this  evidence  frocly  and  roluutarily:  a 
man  that  is  a  knave,  is  a  Icnave  for  aumetbiiig, 
either  out  of  malict*,  or  for  gain  or  interest ;  bol 
she  has  no  rewanl  ^iven  her,  nor  can  bopc  for 
any ;  but  in  love  to  justice,  without  any  by-end 
or  ]iarticular  interest,  she  came  here  to  tehtify 
the  truth  about  her  scein*;  me  in  London,  in 
May  167U.  The  next  witness  is  Mr.  Butler, 
ho  was  then  sir  RichanI  liarker's  coachman. 
He  lived  some  years  with  him,  as  hia  servant ; 
but  he  is  itoiv  set  up  tor  himself;  and  he  says, 
that  wlini  he  was  about  his  master's  business 
in  the  coach -yard,  and  fittinji;  the  conch  for  to 
tl'tch  his  master  home  from  Putney,  I  came  in, 
and  this  was  the  be|rinning  of  May,  in  a  dis- 
guise ;  and  lie  says,  he  saw  me  a  aeccmd  time 
in  another  dis«;fuise.  Then  comes  a  third  wit- 
uehs  that  I  called, /and  that  is  Pajj^e  ;  and  he 
cauic  into  the  hall,  where  the  |iatients  use  to 
wait  fiu*  his  master,  aiul  there  he  met  me,  and 
spoke  with  me.  Then  1  called  Walker,  the 
niinisttr,  but  it  hnp|iens  his  uierauri'  is  not  so 
fj[ood  MOW,  as  it  was  heretufore ;  an*d  indoetl  I 
cannot  tell  how  to  hlaiuo  him,  fur  it  is  so  lonjp 
since,  that  it  is  un possible  for  ni:y  body  to  rc- 
nienibiT  t'u'  circniiistant  es  ot  limes  and  placrs, 
>  thai  ui  so:n4>  .shurt  time  after  the  fact  inii^ht 

'      I  '  I  1  •     I       A*  A  • 


L.  ('.  J.  Iml"«'i|,  Sir,  it  is  no  ovidciio:  li;i\e  li^e^n  TiiuMnlMivd  with  far  greater  case*.  I 
a;:.i:iiHl  ,.ii\  ui>f  ImmIx  m  the  umiil,  if  \(>;t  '.v.'!  e\|Kt..'  I  siir  Kiclhkril  llarkcr  niii;'ht  have  bccu 
ta:.t?  iu\  \i>  -llii.  ii;  it'\ou  will  r.nt,  1  cuiitttl  hiie  Mihpit  n.ted,  to  jusul'\  tho  i-vidcncc  of 
help  II  i  till  >t    |M.(;j)le ;   anil    1   did   suspect     that    3Ir. 

</«/..,  'I  ;..  :j  1  liir.T  yoM  Ml:,  ihi!!:^' njt»n»,  n>y  Suiiili  v.OiiM  li.i\e  b«H'n  cxamiiie.l:  1»ri  |  j>er- 
loi-'.  ;.  i!  i  iM  1^  v  ::jr  uas  sn;!  ;ui(i  ilmir  in  llii*  Ci  iied  tlif  r.iuri  ttuJer  of  tiiuc  point,  as  know- 
caNr  iJi  .  •«.'  I. Ill  •■i'  »Sl»  iin'.ui  V.  \vlnii  Ji**  \*;is  in:;  il  uould  then  i  asil\  hiiic  iK*en  seen  umiu 
rl)  li  .1 .1  u';!t  :  1;^!:-;:.  ;):in.  and  c  >iniiiiti<'il  ii>  '  V.  liiv'h  >ideit  was  that  he  u  as  suborned,  that  is, 
11   I   I..'!' .1 ;   u!      vjiil  •.r'!...i<ns  in     to  urik.-  smli    a  loni'esbiun  as  Mr.   Attomev 


i!>. 


t».i-<J..!  ?Im::«\  .mi:!  ..1  liuL.  .^s  Hal',  thi-\  <ii>i 

*  ■ 

'•Jill  »":i..t  ill;  \  :i'  .lit  lia^  c  lilu'ltV  l'»  lirlli*'"  1!! 
an  i\  ;.  "'i,-  lit  111  I  .■:i:'.rv,  a'':iiii>:  tin*  uitnL>-':s 
uhii'.i  (I.I  (-.  iiv''  liiiii  oftrea«ir:;  hut  nwwtiii* 
CO!:-  *.  :!"reiiVir-Mil.'d  thost*  niittimis.and  wntdii 
n4>t   !.  iMir  M\  Im'u  of  SiKil'ifslnrx's  tri'-uiU  lo 


'.viMilil  hav<.'  hintiMl  at. 

/..  ( '.  ./.  J  la\  ;f  \  '»n  a  uiin  I  to  exniniup  him, 
Mr.  Oau..!'  U  illi  all  my  heart.  It  you  con- 
st, ui  to  it.  lie  vliall  iK'e.vaniincd. 

.I.ist.  Wtlhin^.  If  \ou  will,  he  shall  he  ex- 
am ned,  it  was  lor  vour  sake  he  wa&  not. 


briui;'  iijiH'.iiiicnts  <it  peijary  air^nnsi  th<ui,  be-  \  J.st.  IhUIowui/.  It  wbs  to  do  you  rijjht,  that 

can-*  -  Uio  \ioniii  noi  ha*.**  the  kins*  s  i. udeuoo  .  he  vtas refused  to  be  sworn  lietbre. 

imlu-i<  il  cf  |uTi;)n  ,  t.or  tiie  pojiisli  p'ot  I'lliui  i  Outt^.  <iood  Mr.  Justice  Holloway,  you 

in  i.aL^tion  :  tliis  is  a  niaittr  of  fact  in  the  Old-  j  very  sharp  ujiou  me. 

J..  C.  J.  And  this  is  all  idle  too. 

Ouii.'i,  Tray,  i!iy  itml,  will  you  hear  nie.^ 


L.  (\  J.  Lint  |i:ay.  Sii',  uill  yon  hear  me  too? 


Mr.  Just.  HoUoKay.  No,  I  am  not  sharp 
upon  you  ;  I  think  the  court  did  you  a  ereat 
deal  ol justice,  you  have  no  reason  to  complain. 

Gates,  Hut,  my  lord,  this  I  say,  the  evidc 


I  te-i  \oii  this  is  nothing' to  the  purpose  neither,     upon  which  I  am  now  indicted  of  perjury  is 
0..-(i>.  >Iv  lord.  I  disiro  to  speak  hut  thi^se  '  the  same  which  was  delivered  six  years  airo  at 

the  Old-Bailey,  at  Wbitebread's  trial  first;  and 


few  words  tin-n,  as  to  my  own  witnesses  1  have 
produced.  Antl  the  first  is  (.'icelv  Mayo  ;  and, 
my  ionif  tl)oii;jrli  it  lie  your  lordsliip's  pleasure, 
not  to  have  thiit  gofxl  opinion  of  her,  as  1  thiuk 
the  |>oor  woman  d(K  s  deserve,  \  et  1  ho^te  her 
evidence  will  have  its  due  wei^Et  and  consider 


then  at  Lansphom's  trial,  where  were  sixteen 
witncsHes  then  produced  and  heard  against 
me :  But  then,  my  lord,  what  credit  did  they 
receive  at  Whitetiread  and  Laogbom't  trials? 
Now  if  tbisevidcaee  that  I  gave  wastliCB  lokt 
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believed,  thougfh  opposed  by  so  many  wit- 
nesses, what  ueif  objection  does  rise  against  it, 
which  was  not  then  hinted,  and  rcci'ivcd  an 
ans^^cr  ?  For  as  to  all  the  records  that  are 
brought  out  of  the  House  of  I^rds,  they  have 
not  amounted  to  a  charge  sufficient  to  diminish 
any  man's  evidence  in  the  world :  tor  as  to  the 
Narrative  that  is  entered  there  in  the  Journal, 
I  think  I  and  any  man  else,  that  were  con- 
cerned as  I  was,  may  very  well  defend  the 
truth  of  it :  and  I  do  avow  the  truth  of  the  Po- 
pish Plot,  and  will  stand  by  it  as  loug  as  1  have 
a  day  to  live  ;  and  I  ilo  not  question  but  the 
jury,  upon  consideration  of  those  Protestant 
witnesses  that  1  have  here  brought  against  these 
Popish  Seminurics,  will  acquit  me  of  this  per- 
jury. I  leave  it  to  your  lord&hip  and  the  jury 
to  judge;  and  I  ho|>e  those  passages  of  heat, 
that  have  fallen  from  me  in  court,  shall  not 
make  me  fare  all  the  worse  in  your  judgment. 
1  Iiave  called  some  noble  lurds  to  testify  for 
iiie ;  hut  I  find,  either  the  distance  of  time  has 
wrouglit  upon  their -memories,  or  the  difierence 
of  tilt*  season  has  changed  their  opinion,  so 
that  now  they  disbelieve  that  which  they  did 
believe  bcibre,  and  perhaps  for  as  little  reason 
as 

L,  C.  /.    As  they  believed  yoa  at  first. 

Gates.  Yes,  truly,  my  lonl,  for  as  little  rea- 
son as  they  beVeved  me  at  first ;  for  I  cannot 
e\;>ect  that  a  man,  who  belicTes  without  a 
principle,  should  not  recant  that  belief  without 
a  reason. 

L.  C.  J.  What  do  you  mean  by  that  ? 

Gates,  1  name  nobody. 

L.  C,  J,  But  the  nobility  that  ara  here, 
and  th&l  have  bncn  witnesses  in  this  cause,  are 
nil  persons  of  that  honour,  that  the  court  is 
bound  injustice  to  lake  notice  of  and  vindicate 
them  from  your  scandalous  reflections ;  but 
only  I  thiiikthat  a  slander  from  your  mouth  is 
a  very  little  scandal. 

Gates.  Nor  from  somebody'  else's  neither. 

L.  C.  J.  lint.  Sir,  you  must  be  taught  better 
manners. 

Gates.  I  find,  my  lord,  1  am  not  to  be  heard 
in  tills  cause  with  patience. 

L.  C.  J.  1  think  yuu  do  not  deserve  to  be 
heani  at  all. 

Gates.  I  cannot  tell  bow  to  help  it,  if  yon 
will  not  hear  me. 

L.  C.  /.  Can't  you  say  what  you  have  to 
say  for  yourself  without  ri*tlections,  and  nm- 
niusT  out  into  such  extravagancies  ? 

Gates.  My  lord,  you  wiU  suffer  me  to  offer 
nothing  that  is  material  for  my  defence. 
.  Just.  Walcot*  Do  you  think  it  decent  for 
this  court  to  suffer  ])ersons  of  honour,  that  by 
your  own  desire  were  sworn  to  give  testimony 
m  this  cause,  should  lie  under  the  reproach  of 
your  tongue  ? 

Oatci.  Good  Mr.  justice  Walcot,  was  there 
ever  any  man  dealt  with  as  I  am,  or  had  such 
evidence  offered  to  be  given  aguinift  him  ?  Here 
tliey  offer  to  hlatken  me  wim  the  imputation 
of  that  fo«l  iufaiDOUs  crime  of  perjury  ;  and 
wlio  ara.tlie  witainet.to  pfQToit,  but  youths 


out  of  a  seminary.^  Sir  George  Wakcman, 
and  my  lord  Castlemain,  known  papists,  and 
perhaps  Popish  recusants  convict  too.  As  for 
my  lonl  Castlemain,  the  record  of  his  ac- 
quittal is  brought  as  a  charge  against  roe,  to 
prove  that  1  was  forsworn,  and  not  believed  at 
his  trial ;  when  all  the  world  knows,  it  was 
beifause  there  was  but  one  witness  A<;ainst  him, 
that  he  came  off,  and  that  was  the  reason  that 
was  urged  by  my  lord  chief  justice  Scroggs  at 
that  very  time,  who  would  not  admit  Danger- 
field  ty  be  a  witness,  and  reflected  not  at  all 
uj)ou  my  testimony,  but  directed  the  jury,  for 
want  of  another  witness,  to  ac(|uit  hiin.  Then, 
my  loi*d,  here  is  Wakeinan  brought,  and  his 
acquittal  too ;  he  swears  all  I  said  against  him 
was  false  :  whereas,  had  it  not  been  for  two 
dishonest  persons,  one  I  ha>  e  now  in  my  sight« 
T  shall  not  name  any  names,  we  could  at  that 
time  have  proVed  five  thousand  pounds  .of  the 
money  paid  to  him,  and  that  he  gave  a  receipt 
for  it.  But,  my  lord,  this  I  am  sure  of,  if  I 
had  been  brought  in  as  a  witness  in  the  case  of 
those  that  suflered  lately  for  the  Presbyterian 
Fanatic  Plot  (as  they  call  it),  I  had  never  been 
called  in  question,  if  my  evidence  had  been 
false  ;  but  it  is  apparent  the  Papists  have  now 
a  turn  to  serve,  and  these  Papists  are  brought 
in,  the  St.  Omers  youths,  to  bear  this  testimony 
on  purpose  to  falsify  my  evidence,  and  to  bring 
off  the  Popish  Lords  that  now  stand  impeached 
of  high-treason  for  the  Popish  conniiracy : 
but,  my  lord,  I  hope  as  the  court  would  never 
admit  indictments  of  peijury  against  the  wit- 
nesses in  that  case  of  my  lord  Shaftesbury,  so 
you  will  not  admit  it  here ;  and  if  my  lord 
chief  justice  Jones  were  in  the  right,  who  did 
the  same  thing  in  his  circuit,  I  hope  I  shall 
have  that  right  done  me  here.  My  lord,  it  is 
not  me  they  indict,  but  the  whole  Protestant 
interest  is  aimed  at  in  this  prosecution ;  and 
hereby  they  afraign  the  whole  proceedings  of 
so  many  parliaments,  all  the  courts  of  justice^ 
and  the'  verdicts  of  those  juries  that  convicted 
the  traitors  that  were  executed  ;  for  my  own 
part,  I  care  not  what  becomes  of  me,  the  truth 
will  one  time  or  another  appear. 

X.  C.  J.  1  hope  in -God  It  will. 

Gates.  I  do  not  question  it,  my  lord. 

L.  C,  J.  And  I  nope  we  are  finding  it  out 
to-day. 

Gates,  But,  my  lord,  since  I  have  not  the 
liberty  to  argue  those  things  that  vvefe  most 
material  for  my  defence  ^against  this  indict- 
ment, I  appeal  to  the  great  God  of  heaven  and 
earth,  the  judge  of  all;  and  once  more  in  his 
presence,  and  before  all  this  auditory,  I  avow 
my  evidence  of  the  Popish  Plot,  all  and  every 
part  of  it,  to  be  nothing  bnt  true,  and  will  ex<^ 
pert  from  the  Alm*ghty  God,  the  vindication 
of  my  integrity  and  innocence. 

Soi.  Gen.  May  it  please  your  brdship,  and 
you  gentlemen  of  the  jury 

Gales.  My  lord,  I  nave  one  thing  to  move 
to  your  lordship ;  I  desire  I  may  1^  brought 
up  to-morrow  by  rule  of  court  to  bear  my 
trud-tlukt  is  then  to  be. 


Centlemcn,  The  eridenoe  Cfaftt  bas 
given  to  prore,  that  he  «i'U  not  prpseBl  at  aay 
snch  ronsult,  nor  didcairv  uiy  such  reBolirti— , 
has  been  by  pn»vin|;'  wliere  he  ii  as  at  thai 
very  time  tliiat  he  swears  this  cousiili  was  bcM, 
that  w,  that  he  wna  really  at  St.  OoDcrsi  ia 
|iarts  beyoiif I  the  iicas,  and  not  in  London  ;  aad 
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/..  r.  J.  Ay,  let  him  he  brooght  up  by  rule 
to  hiK  trial. 

(httcs.  My  lonl,  I  lie  un^er  very  (prat  afflic- 
tion witli  till*  stone  anil  the  f(out,  and  besides 
thnt.  I  have  lain  in  irons  thene  twitity-one 
vref'ks;  I  iMrseeeh  yonr  lordship,  that  thi^i 
rruchv  may  nm  lie  inflicted  ii|M)n  me.     My 

lord,  I  am  hut  hitherto  a  iFelitor  to  the  kin^  ;  to  make' out  this,  ue  have  |irodaoed  no 
upon  a  ci%il  aceount :  and  it*  I  should  be  eon-  i  than  twenty  witncKsus,  that  swcair  pocitiTcij, 
victetl  n|M)n  these  iiidiciiiii'nis,  I  <*ould  then  lie  !  and  give  you  \ery  many  dtvumatanees  Is 
but  in  execution  for  a  tre«»pass  :  and  1  humbly  ,  inihK*c  yon  to  believe,  tMt  what  they  have 
conet'ivc  and  hope  the  court  will  Khew  me  that  ,  taken  uimn  them  to  remember,  ia  really  aad 
fsivour,  as  to  ac(|uaint  my  kee|K!r|  that  I  oujrbt  |  cfTertuuHv  true, 
not  to  lie  Ko  handlril.  Kirst,  Von  have  Mr.  liilsley ;  and  he  sweais 

L  C.  J.  I..ook  you,  for  thai,  1  tell  you  a^rain  i  that  he  himself  came  away  from  8l.  Omen  the 
what  I  have  often  said,    1  expect  from  iliu  j  2Uli  of  April,  New  8tile,  which  ia  the  14th  of 


marshal  that  he  keep  you  as  he  ought  to  keep  j  April,  Old  Htile,  which  was  a  Sunday  ;  thai 
you ;    I    have   heard    that  there  have  been  j  iiiifht  he  came  to  Calais,  the  next  day  be  ar- 
obundance  of  Attempts  made  for  your  escape,  j  rive«l  at  Dover,  and  coming^  up  to  toWn  to- 
and  ilurefortr   the   marshal    must  have  the 
greater  cart  ol'  y  f»u . 

i>utt».  Letany  of  those  complaints  lie  made 
out,  my  lnr>'l,  lind  1  will  he  i*f>ntenied  to  be 
iise<l  how  they  will. 

L.  C.  J.  1  repeat  it  a^in,  T/*t  the  marshal 
have  a  care  to  keep  you  *  in  salvu  et  arcta 
■  CuKtodi:'(,*  accoidincrto  law. 

JuKt.  UoUovay.  If  the  luandial  dot^  other- 
wise thau  his  duty,  inturni  agaiust  him,  and 
take  the  rcmeily  the  lu*.v  allow  s. 

Marshal.  But  the  last  night,  my  lord,  m|ic8 
were  brought  into  his  chamber,  on  purpose  to 


wards  l/nidon,  the  next  day  he  nnetwUh  Hr. 
Burnabv,  who  was  tlicn  going  to  St.  Omen. 
And  he  further  swoan,  that  at  that  Tery  time, 
when  he  earns  fnim  St.  Omen,  be  Icit^Oates, 
the  defendant,  u{>on  the  place:  this,  I  say,  was 
the  14th  of  Aprd.  Ana  lor  a  confirmation  of 
this  t(»  be  true,  he  M\  him  there  at  that  tiaw, 
I  would  mention  what  two  other  witncsacs  do 
testify,  and  therein  do  verify  what  beswean; 
for  they  tell  you,  that  at  this  very  time  when  ha 
i^ame  out,  or  within  a  day  or  two,  biit  loo^ 
bi-fure  such  time  as  there  was  any  occasion  to 
bring  this  to  be  a  question,  he  told  one  oTthcfl^ 


give  him  means  to  escape,  and  here  are  the    in  a  discourse  that  was  between  them,  that  ha 
bundle  of  ropes.  had  left  u|ion  the  place  from  whence  be  came, 

Oates.  I  know   nothing  at  ull  of  them,   I  !  which   was   the  college   af  St.    Omen,  aa 
assure  vou,  my  lonl.  |  Knglish  niiulster,  whose  name  was  Samfisoa 

L.C.J,  Well,  you  have  our  rule.    Go  on,  ;  Luny 

Mr.  Stiieitor.  i      (httc*.  My  lord,  I  befif  I  may  have  leave  to 

Sol.  Gen.  May  it  please  your  lordship,  and  .  withdraw,  i'm  I  am  very  weak  and  ill. 
you  gentlemen  of  the  jury,  I  htu  (.t*  counsel  |      L.  C.  J.  T\w\\  make  room   for  him  to  go 
for  the  king  in  this  cause  ;  u  hieli  is  ufiiMi  u*i     awuy,  if  he  will. 

iudictment  of  i>er jury  asfaiust  Titus  Oaies,  tiie  So'.  Gen.  And  thry  give  you  an  account, 
dt'ftmdant;  atid  the  perjury  rhar:,''t'it  ii|-on  the  that  the  ilefem tan t,  Oates,  went  by  that  name 
dcfciulant,  is  laid  to  be  in  liis  oath  nt  the  trial  there,  anil  ii  is  not  (lenie<l  by  him  that  he  did 
of  Ireland,  at  the  C>ld-Bailey  ;  and  it  is  thus,  so:  and  this  is  aeircumstuuce^jrreatly  verityioff 
that  he  in  his  evidence  at  that  trial  di'l  s\vi>ar.  |  Mr.  Hilslty*s  evidence.  Then  comes  Mr. 
that  there  uas  a  treasonable  C(m<<idt  of  the  Hurnaby,  \\hos\vear8,  that  he  met  Mr.  liilsley 
Jesuits,  held  at  the  White-IIorsi't.'ivern  in  the  :  when  he  came  from  St.  Oniers,  alioiit  the  16tli 
Strand,  the  24th  (d'  April  1678,  aiul  that  he  of  April,  Old  Stile,  and  the  21st  of  April,  Old 
was  there  present |  Stile,  he  came  to  St.  Oniers  ;  and    that  when 

ihttt.i.  Ay,  1  was  there.  he  canio  there,  he  fouml  Oates  there  upon  the 

L.  C.  J.    You   must  be  quiet,  and  let  the    plaee:  this  was  the  1st  of  Alay,  New  SSttle  ;  and 
counsel  goon  \« it hout interruption.  '  lie  gi\es  you  this  circumstance  to  strengthen 

8*1.  Gen.    And  that   they  separated  them-     his  tcktininny,  that  he  very  well  remember^ 
sclvointo  lesser  companies  and  clubs,  and  that    that  upon  the  Uwl  of  May,  New  Stile,  the  dav 
theJcrsuits  came  to  a  resolution  to  murder  the    after  he  rame  to  St.  Omers,  Oates  intrudd 
late  kiiijnr,  and  that  he,  the  defendant  Oates,    into  his  company,  and  got  himself  acquainted 
carried  this  ri^olution  from  chamber  tocham-    with  him.     He  says  further  that  upon  the  Srd 
her,  and  saw  it  signed  hy  them  :  nou  all  this    May,  New  Stile,  he  |>articularly  rememben 
Is  laid  in  his  indictment  to  be  false  ;  for  thai,  in    Oates    was   in  his  coni|)any  there,  and  they 
truth,  he  was  not  present  at  any  such  consult    went  into  the  g:irden  and  walked  together:  he 
of  the  Jesuits  at  the  White- Horse  tavern  in  the  ,  also  says,  he  saw  him  the  5th  of  May,  New 
Strand  upon  the  'Jlth  of  April  1078,   nor  did    Stile,  which  is  the  36th  oit  April,  Old  Isitiie,  the 
carry  any  such  n^solution  fn^m  chamber  to    day  alter  this  day  assigned  for  tlie  consult, 
chamber  to  be  signed,  as  he  had  sworn  in  the    with  this  circumstance,  that  he  remembeiato 
Old-llailey  at  that  trial ;  and  so  has  comiuitted    have  seen  him  in  the  Khetorick  achool,  and  so 
wilful  and  corrupt  perjury.  I  successively  afterwards  he  gives  you  a  parti- 
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cular  account  down  to  Midsummer :  af>er  that, 
Oates  coDtiDued  iu  the  cotleffe  at  St.  Omers, 
and  then  weot  away. 

Then  the  nei^t  witness  we  produce  is  Mr. 
Pool,  and  he  ^ves  you  an  account,  that  ujion 
the  2  jth  of  April  1673,  New  Stile,  which  was 
the  15th  of  April,  our  Stilo,  he  came  over 
here,  and  heleil  bcliintl  him  at  St.  Omeni  the 
defendant  Oites ;  tor  he  parlicuiarly  remem- 
bers, that  he  saw  him  there  when  he  came 
away;  so  Hilslcy  led  him  the  14th  of  April, 
Mr.  Pool  came  away  the  16th  of  April,  which 
Js  their  25th,  and  left  him  at  St.  Omers,  and 
does  not  remember,  that  ho  used  to  be  absi^nt 
out  of  the  coileire  ;  and  Mr.  Burnaby  iinds 
him  there  the  Sist  of  April;  so  that  fiarticu- 
larly  at  the  times  the  other  two  came  away, 
and  Buruaby  came  thither,  there  he  was,  and 
there  Uiey  saw  him. 

The  next  witness  is  Mr.  Thornton,  and  he 
(rivt^s you  an  account  uhen  Oates  came  thitlu-r 
Hrst,  and  how  lonjf  lie  staid  there;  he  savs 
he  came  alwutChriHtmas  1577,  and  there  he 
staid  till  Midsummer  eve  1678  ;  and  fie  tells 
you  some  particular  days  lie  saw  him  uu  ;  1^ 
says  he  saw  him  there  on  the  1st  of  May, 
New  Stile,  and  he  saw  him  the  i2iid  uf  May, 
New  Stile,  in  com[>any  with  Mr.  Burnabv,  the 
next  day  after  his  arrival  there,  M'onderinijf  at 
their  sudden  acquaintance.  And  he  adds  a 
particular  circumstance,  why  be  remembers  it 
was  the  2nd  of  May ;  because  tliat  day  the 
scholars  at  ^t.  Omers  acted  a  play,  at  which 
Oates  had  a  scuffle  for  a  scat:  and  he  says  he 
does  likewise  remember  him  to  have  been  there 
when  Mr.  Pool  came  away,  which  was  the 
85th  of  April,  New  Stile. 

Then  Mr.  Conway,  that  was  our  next  wit- 
ness, |>;i\esyou  an  account  likewise  of  Oates's 
coniiii[j^  to  St.  Oment  about  December  1677, 
an«l  how  lon<^  he  staid  thon*,  viz.  till  the  latter 
end  of  June  1673.  And  he  docs  not  ren>einl»er, 
that  he  lay  out  of  the  college  above  one  night, 
and  that  was  in  Jaimary.  And  he  remembers 
particularly  that  he  saw'him  with  31  r.  Burnaby 
such  a  duy  iu  31ay. 

Then  we  brought  another  witness,  and  that 
was  Mr.  Ilaggerstone  ;  and  he  tells  you,  he 
had  good  reason  to  rememlier  Mr.  Oates,  for  he 
was  in  the  same  classis  with  him  ;  and  this 
gentleman  gives  an  account  particularly,  that 
he  rcinembers  him  to  be  there  the  next  day 
aller  Mr.  Burnaby  cume,  and  agrees  in  testi- 
mony with  all  the  rest,  that  from  Christmas 
till  Midsummer,  he  was  not  absent  out  of  the 
cidl^f^but  one  night 

We  have  another  witness,  Mr.  Beeston  ;  and 
he  reittembtrs,  that  Oates  was  playing  at  iiine- 

Sins  the  1st  of  May  ;  he  rememUers  the  2d  of 
la}'  to  have  seen  him  with  Mr.  Bui^aby  alter 
the  play  was  over  ;  and  that  agrees  with  the 
other  witnesses  about  his  bcMng  in  Burnaby 's 
company  the  2d  of  3Iay  ;  and  he  rcmembt;rs 
likewise,  that  he  himsellf  was  chosen  reader  to 
the  sodality,  but  upon  Mr.  Oates's  importunity 
he  supplied  the  place  in  Mr.  Bccaton's  nH»iu, 
only  With  tius  xf^as^  and  cooditioDs  That  Mr. 
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Beeston  was  to  be  reader  at  any  time,  if  Oat<^ 
faileil.  And  he  <rives  you  this  parlioulur  ac- 
count, that  Oatc?sdid  read,  as  Ire  bflieves,  every 
Sunday  and  holiday,  from  the  latter  end  of 
March,  when  he  was  chosen  reader,  to  within 
a  week  of  his  going  away  \  for  that  he  did 
never  read  himself,  as  lie  should  have  done  if 
Oates  had  been  a}>sent  or  failed  to  read. 

We  have  another  witness,  and  that  is  Mr. 
.Smith:  and  he  swe:u-s  his  being  there  from 
Cliristraas  1677  to  Midsummer  167«,  and  he 
renirmbers  particularly  us  to  April  and  May, 
l»ecausetlie  21st  of  April  he  hiiusdf  fi-ll  sick 
in  the  college,  and  went  into  the  iiitirmary ,  and 
remained  thrrtt  till  the  7th  of  May;  and  Iu: 
d«)es  remember  that  Oates  visited  him. very  oft 
in  that  time  in  the  infirmary,  and  told  him  Mr. 
Ililsley  was  gone  away,  and  Mr.  Pool  was 
gone  away,  and  two  or  three  other  parlicniars, 
w  hich  happened  in  the  college  at  thai  time  ;  so 
that  there  is  another  evidence,  that  is  very 
strong  with  circumstmces  to  confirm  the  tes- 
timuny  of  the  rest ;  and  he  gives  yoi  a  very 
satislhctory  account  of  it,  by  shewing  the  rea- 
sons how  he  comes  to  rcmeiuber  these  thinj^s. 

Mr.  Price,  who  was  our  next  witness,  has 
given  you  a  relation  all  to  the  same  pur|M>8e  of 
Oates's  coming  there  at  Christmas,  and  of  hit 
going  away  at  Midsummer.  And  he  remem- 
bers particularly,  that  Oates  was  at  St.  Oinen 
when  the  Jesuits  went  to  the  consult  at  London; 
for  that  there  was  a  consult,  and  at  that  time, 
is  acknowledged  to  be  true ;  but  not  such  as  he 
says,  nor  was  he  there  ;  hut  he  says  some  of 
the  lathers  did  call  there  in  the  way  to  Eng- 
land. And  at  that  very  time  and  after,  he  saw 
him  there.  And  Mr.  Doddington  gives  you  the 
same  account. 

Then  conies  Mr.  Gerrard,  and  he  tells  yon 
a  story  to  the  same  pur|»ose  :  how  long  Oates 
was  tht're,  and  wlien  he  came.  And  that  the 
2d  of  May,  he  remembers  Oates  was  at  the 
play  ;  and  he  remembers  the  26th  of  May, 
Oates  was  there,  which  was  the  16th  of  May 
Old  Stile.  And  he  -  is  sure  Oates  was  there  at 
that  time,  for  this  reason,  that  being  the  day 
wheretm  he  himself  wus  confirmed,  St.  Au- 
gustine's day  ;  and  Oates  wasconiirincd,  with 
him :  and  therefore  he  has  reason  to  i  einemlier 
Oates  was  at  St.  Omers. 

My  lord  Gerrard  of  Bromley  w  as  our  next 
wiini'ss,  and  hegi\cs  you  an  account  to  the 
same  purpose  ;  and  to  the  general  e\  i(leiu:e, 
in  w  hich  he  confirms  the  others,  he  adds  this 
particular,  That  Oates  used  to  read  with  a  sin- 
gular canting  tone  so  that  he  must  n(H.Mls  re- 
ineuil>er  him,  and  was  so  rrmarkablo  for  other 
things,  that  he  could  not  be  absent  without  be- 
ing missed,  whirh  he  never  was. 

Then  amies  Air.  I^lorgan,  who  was  there  at 
that  tiuK*,  a  scholar;  but  he  is. now  a  minister 
of  the  church  of  Kngland ;  and  therefore  not 
liable  to  Mr.  Oates's  great  e\iv|ilion  of  reli- 
gion. He  c*onfii  lus  what  all  the  witnesses  said 
of  the  time  of  Oates's  coming,  and  of  tlio  time 
of  his  ffoiiigaway  :  and  |»articulai-iy  ho  swears, 
that  when  3Ir.  Hilsley   went  away,  lie  was 
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ti-.rn-;    whrn   Mr.  I'ikiI  Mi*nt  n%«ny,  lir   v.hb.  \*'■^^ ,   and    \ili<tiii    il   srciiis  this   |>erHOu    bad 

ll.rri' ;  aiitl  wluii  Mr.  HiiriMKy  iMi'iii*  ilnilti  i-.  Vifua  m  Spniii ;  liiit  Ojtth  fttJ  rct'u^e  to  speak 

hf  i«a.^  tlitTi*.      An«l  tli>^  !••  n<it  all.  liir  i}i«'it' i«  v.nh   hnii,  uini  litil  nut   i:ciiii«*    ilown   to  him. 

^<*Mi>  ili.ii:;  iimrr  i«-ii).n!;ulii'  in  In-  t>  simi<>ii\  ;  'tints  In*  rrint>nil>tTs  siu-U  :iii  tiiic  canit.-  there, 

frt'  ii.-i«  lUyiiii  |.ji-ii(  iihirlv  In  ilm  ^  ii-nK'nii-cr,  ami  \Av\\  in*  uas  ilicrt ,  In'  was  st'iit    t<»  Oatf-f 

'l'ii-.=  •i;».iiili>-  JUii  <  t'  \|i  i),Oiii  M.|>-,  \\\'-  i!:iy,  !••  i}>-siri'  him  lit  cmiii'  doiui  It*  ihiv  niun,  and 

v;f  •   «    >•  M,  \Uirn  i>.ii.     >.i\>  III- u.«<i  it  ;!m  (-ii!i-  l>"  \«i<ir«l  nni.    \j.,  Imi  not*  Ii<im  i»  this  r«'iiieni« 

«nii  HI  Liiriili  :i,   O.n  .  vi.in  iIicmi  at  M.  ihi.i-r-s.  lun-t  !••  Ik  v.\  iIh-  liiiii'  uluii  thv  c«iii<p-ff*|ratii)D 

Anl '.'ii- I'l  r:is.it!i  111    Ins  n-nu  mlKiinv;  t!ii»,  lie  \«;.h  h' Id  lirrt'  in   llni^l.uid  .'     An    to    that,  he 

r;iiiK\.-:i   in  ..i'r«iinit  i-1 ;  t«ir  In- lfll>  V'iM   iriu  i  *j\\i\  iliis  |il.iiii  ;inil  tnll  ai-i'iuiiii,  That  it  iDU^t 

K'Mihii'j-  ill.-    liial    lit*    lr*ljnil.    ivIuMi:    (i:ii<4  In   :it  tiiut  tisy  tniii* :   liir  ihi' ^^ch'.lar^  d'yl  dis- 

w.i.n-.    Tliht  In-  uaKliin*  at  tin.'   i'»n<;'*  ilii'  fi-nr^r  aninni:  tin  uisfrUt-s,  nnd  wert-  rtt-koniDj; 

Still  rt'    \|.r:l    1ii7;:.  <l|i|  Mi.'r.  :.ll  tin-  I'litt-c  up  \vlint  hi>  I1.11I  :;iilti>n  union;>:  ihein,  ami  wh:Lt 

n  ii«  •  ti  it   i.{"iii  It,  anil   iti>uilt  <•  •!  i.t  ilu- iiii|iu-  hi*  had  ^nid-n  :<!  Watt  m ;    and   ti[idin|r  that  it 

rii  itr<- III' llii  man,  tliui  hi- klmnttl  (l.n'c  ill  s.«i  .r  u.s  \i'iy   incciiiMittraliiv  thut  In*  had  <v'otteii  at 

^uiii  .1  iliin/,  uhi'i)  .til  ihr  ('iiil"-t  rcii'i  iii'iiii  •!  W  .iil>>n.  tlifv  talkr.l  ainMu;f  thinis«.di<?«   what 

him  io  In*  thi'ic  all  tlh^  u lull*.      AmI  ii-'nn  ir-  SMonM  Im-  tlir  irasnn;   and  concluded  it  was, 

rdlliciion  nt  rirrnmv'viii-  ■%,  l.f  liiiuM  li  ilnl  |'.ii-  irt-c.iii.M'  ilir  fatliCA  wire  ^unu  fk\cr  t«i  Hiiij^laiki 

lr-iilai'l\  iLTolii  rt  liis  iiuii   pi  •%  i:.^  :il  liull  that  In  tli.- i'i:ii^i'i -^aliiiii. 

«iiv  «!a\,  anti  hat  in:;  t<>*«M-il  liii  liali  o«iTl!;r  >      Tlu^i- |iarti(-iil.irt-irriiiTistaiiresoiir  witnrssH 

uall.  III- 1  Dim  win]  Oatt-v's  k.  v  to  u»  iniii  tli'^  \i\\v  \v\\  as  the  ri-a<in:.«i  ut*  tlicir  particular  re- 

^Mnleii  Ifi  t'cteli  it :     And  tiii<«  %iri<»   ilioti'jlit  ol'  tin  inl»tanr('«>ol'thi  |iaiii«'iilnr  tiin^N  :    Hut,  tfen- 

Mhilsitliiut^s \%f.T<- rri.-«li,aMlr\i  I  \  ni.iii iriiif-iii-  t!..i:icn,  Mm  must  take  alon^   with    \^^^x  th<i«e 

bend  ilii«,  ur  thai.  i>r  ilc  'itlii-r  thii.^  to  hi'  ijt'ni  r<il    <i>nMili  miions   it»i>   that    urc    oHVrcd, 

donu  at  sin  h  a  |.arii'.'ii|:ir  tii.ic.  uliii.'d  do  atii'i't  the  \\\\\\\v  liuii.*,    iriiin    I'hri&t- 

Mr.   Arundi-j,    wIm    i^as   an<iili<  r    «Min<  %^.  iilis  til!  MidMnnmcr.     Fns*,  That    iioiie  caa 

pnives  tin-  \^%  :iiti)  ti>iiiiii>ny  i<r  tlir  n^i.  -.I'mI  « nine  nr  j^n.  uiihont  Ininif  ili:«<-oiii-^>^il  of  in  the 

U{;rt'ON  ill   Nniiii*   |-.tr'.iriil:ti'  lUin^s;  and  all  lie  I'ld.iirr :     Ni-vi,   that  iniu'li    iimrtr    >lr.   (>aifs 

Siiyt  is  t((  till-  s.iini'  pni  iiiiN>'.  nmst  n«i>«l>  lit-  iiii«>!Kil,  lliaii  any  tiihiT,  Imnhiit  «u 

Mr.  <'hriM<|)lif-i 'full),  i\;ii ,   he   rf;no<  niul  n-i!iiirl..ilili*  a   |>irhon,  a*i   they  If-ll    \  tm,  that 

an  ears  Oati's's  h-  in;:'   ai  Si.  Oni.  \\  tin-  tth  nr  st'arri*  any  un-k  pasM'd  uithuut  lii>  iiiaUiujf  it 

Mh  (.'t'  'May,  Aviiidi  is   iln-    'Jtlh  ai.d   L'.'ilh   id'  rt-markaidt' liy  «»ime  i-i<linili>iiH  actitm   ur  aoo- 

AynX   Old'Stilc.     I'nr  that  \\\.*m\    >lr.    I»ii«»l'!»  thtr.     'Ihry  .>;iy  In- sit  sinifly  h\   hiiii^'lf,  at  a 

piiiii;  aua\,  hi:  rliiii^t-il    hi;  rl:.iiiii>  r    in   ilir  )ia.'i'irii|.ir  tiildf.  tlial  no  in'in  colihl    couie  into 

cid!f-*/(>.  nil. I  k:i\v  (Kites  ili\i  r«  ihi\  ^  ;.li>  I  \%.iiiU  tLi- li:ill.  liat  tiny  niii-t  mh*  him  ;   -.lud  ilu'refor^', 

in  ills  ( li:uiilM-r,  ;iii>l  at  iii>- d.)<ir  ;  aiid  ..•- kii>-u  if  alt.soni.  iniist    m  iiN   niis^  him.        And    vet 

licit    li«'  i-oiivi:'fi!l\  uad    ill   lilt     s,m|,;!.i\,    ..ml  the  \   sM«Hr  lit.  \    dn    i.-'t   r\*r  n  :i:«. mlKr  him 

t!i.i(  III'   li  It  p:ii:r<  iiiMiix   llii' .S,!;,d,i\    lit'lin'i'  lir  uliscin,  lull  lii:<i  inn   iii>iit;   .:ii.l  it   hf  '.lad  Ikf-a 

^^ifii    ui\uy,    \iliir|i     u.is    aluiui   .MiiScinnui'  ansi-iii.  tin  y  imisi  iiii  U  :i.i\i*  i>(i^t'r\c  i|  it,  Ur- 

l(ii:i.  (  ciisf-  (it':i'.l  itfN"  rirrnm<Lan«'c&  that  h:i>«'  jie^n 

Tlirn*  was  a.'i"ilif-r  ifi-ull'iii'iii,  :v.id  ilipt  w.is  ri'fk.und  up. 

^Ir.     \iiiliiii:y   'In;  lirri  ilr,  u1j'»  ^ik's  r\iili  inc!  Tlu's*'  an'tli-'  wi'ii'SMS.  ::«.iiiUiiieij,  that  «■? 

all  til  inc  saiiu' prn|.i>-L';  and  tliis  cinniDstanfc  h:>vo  pnN!:ircd  to  pn'Vf  tliis  i-ii:ir^;-e   trtnn  iLe 

^oi'M  thiiriMi;;li  all  ilii- ti  «>ll;,!->ny  1 1'  tlnsP  ptr-  di'l'tMidani,  nto  nf  ulimn  an-  hrou^hi   onl\   to 

Nfiii>:,tlKil  till  n's  »>i::r"i'  aiiv  I-hIv  ran  t'lMiic  to,  »i'r:t\  yit.  lliMi  y's  trsiinu.ny  ;    ha^irij;  htard 

«irpi  iMii  1)1    the  vt\\-  jt*,  ),'..t  il  1^  kiini«ii  to  ail  it  tit'iii  liitii  :ii  ili-it  titni'iiiai  he  had  KftOatti 

that  nil-  tlii-n  :  •  \>v\  iii:.;i  ':d.is  ijiti^'i*  i»t'  il,  ni  St.   Oiik-js,  when  tln-rt*  uus  no  thoiiirht»  ot 

it  ib  thr  «  oiiiuiuii  I'.s  iiM  «■  :;iii<iii^'.t  ihiin;  ami  this  rpifstiun. 

tluTidorr  thi\  •:!%,■  ilii-s  ;is  t!:i' Il  .isiiM  i.t' ihiMT  Now  ainon^  thtsi*  twrnty  witnesses,  there 

hcli«  I-  tl'  .i  !•'•  \-.'  •  :!  iTi   ail  ti.  >  \i  hih  .  ho-aii'.e  art'  i.ot  .ihove  two  or  ihrrr  at  most  that  %rcit  iit 

iln\   did  ;;iii   i    '.:•  ii.Ih  ;  :.|i\  t'.:i  ,_;  limi  shuiii  |  »:ili(j   «*f'  thr  trinis  ht'thri*.     Thev  \%ere  noer 

<^\\K'  \\a\.\  'M-i:.<.  ...  t:i  il-.  !ii\.   .-'.I-.  (i.:t:  •«  ^\as  proil;.(  •  il   as    i'\Mriuv,   lh•lll^;l|    indeed    thev 

.'iw;iy   iroin    tir*   (ciitj..    Iioi.i    (  -n'i>:i.:-is  till  ftritvi.]  ihc-  same  tlr.n:^  that    was   tcstitit-d  hv 

i^Iiil-Miiiit-  r,   I  III  01. I\    'IS. I-   ti^i.t.  ;  ;:iiii  t!u- 11--  others   tin  n,  huf   uitli    many    otlier    cireuiu'- 

iii:  ciiir.iiit  I-  III    I'L.'i   II.IH  siii-vv,  that  tiu-y  do  stani'i's  ami  p.iiiirnlaiitii  s  ihat  wore  not  belbn 

rt-iilly  oiiH>iiv('  liiix'  tiiiii,>.  I'lr  t::e\  oonld  all  sp>>k(ti   ot ;  sniiie  an-  now  pnuhioeii  that  werr 

tell  ti:ai  in  .I'iniiai-y  hu  ntiit  to  W  ai!on,  and  pnuhu't d  IkIuiv,  and  the  reason   is,  het'anse 

■taid  out  Oil.'  i.iulii.  they  aie  ihemselveis  conoerned  in    thuse  iiarti- 

'IhiTe  i.s  oiu'  V  itnr.v's  iir^re  ll»a(  is  p(iHiti\f'  rnl<ii;i!-s  whirh  ;^^iive  oec.ision  to  ibe  othen  to 

and   parln -.{'rir,  an!  that  is  Air.  (  l.i\i.niiu-.  :  I'd  reuu  niui-r  thoin. 

h«'   I'Un-mliiis   O.iU  s.   |.\   :i   vi  ry  r*  i'.i.i:kai»!i'  (n  !:ili  nn  n,  atWr  >ho  pnidurin^  of  90  nianr 

riri'!ii!i.stai«! »  ,  v,.i'.  ;,i  S{.  ';ini;s  at  tlie   \«My  u'illl•-^sl  s,  .-nid  an  .stfi  n^  h  prot.t',  what  is  il  that 

tinrj  til-  <-i:. ".!.:■   !i  I'li.s.i:-!  10  hi   hrld  in  I.on-  Mr.  Oaio  has  pi-ndni-ed  a<^ainst  it?   His  main 

dnn  ;    I'.r  ii  ■  trl!.  vt.j  I'l- n- laiiu'  a  person   to  idijro;i''.ii  To  vln  ir  tesiiinnny  is,  There  were  se- 

hi.:  iii<".n\   III   hull,  a..!  il.- i(  u.is  a  cnllrtaitiu  ^eral  thai  e.inie  from  St.   Onioi-s  to  te^tifv  it 

liiiuh:  in  tiie  luiu.s;';  and  this  pi  r.son  did  di-sirr  t!iM.se  lornifr  tri.ds  w  list  these  now  swear,  who 

10  speak  with  Daiui,  ^^hu  wa^  tlieu  iu  the  cul-  \\crc  iioi  btlievid,  but  1  was  bcliered,  and  the 

I 
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men  were  conTicted,  condemned,  and  execut- 
ed upon  my  tcstimonv :  But  is  tliat  all  he  has 
to  sa>'  ?  No,  says  he,  f  ba^e  likewise  witnesses 
to  offer  as  a  counter -proof  to  them,  a  i)ositire 
proof  that  I-  was  here  in  Eni^laod  at  the  time 
they  swear  nie  t*»  he  at  St.  Oiners.     And  he 


and  a  long^  black  perriwig'.    This  is  Butler's 
e?idence. 

Now  these  two  people^s  evidence  are  utterly 
impossible  to  lie  reconciled,  they  contradict  one 
another  so  much :  first  they  contradict  one 
another  in  this;   she  says,  the  fii*st  time  he 


says  well ;  if  that  be  proved,  there  is  an  end  .  came  slie  did  not  see  him,  but  tho  coachmait 
of  the  case.  Well,  what  is  the  proof?  The  told  her  he  had  been  there;  but  he  swears, 
witnesses  that  lie  has,  have  been  the<$e  four,  That  she  did  at  that  time  look  out  of  the  win- 
Cicely  Mayo,  servant  to  sir  Richard  Barker ;  oow  into  the  yard,  antl  did  see  him  as  well  at 
Butler,  his  coachman ;  Paqfe,  another  of  sir  he.  Another  contradiction  is  this :  she  re- 
Richard's  servants  ;  and  the  parson  Walker,  i  members  the  01*51  time  became  ing^ev  clothes. 
The  evidence  of  Paj^e  ami  Walker,  thoujQfh  ,  a  white  hat,  anil  a  short  |)ernwig^;  toe  coach- 
produceil  last  by  Mr.  Oates,  yet  I  crfMre  leave  '  man  swears  he  had  no  perriwitr  on ;  but  hit 
to  mention  tirst,  and  set  them  out  of  the  %vay.  I  hair  was  cut  short  to  his  cars.  1  hen  a^in  she 
Pa^j^e,  he  remembers  to  have  seen  Mr.  Oates  m  ,  swears  the  second  time,  he  was  in  black  clothes 
a  disj^uLse  at  sir  Kichard  Barker's,  that  is,  in  '  and  an  indifferent  long*  |>crriwig,  and-  the  per- 
grey  cloaths ;  hut  he  is  not  certain  as  to  tlie  '  riwig  was  brown :  and  the  other  swears  he  was 
time  ;  and  he  cnimot  take  upon  him  to  say  |  in  cinnamon -coloured  clothes,  and  a  long  per- 
>vhat  time  of  the  year,  or  what  year  it  was,  •  riwi^,  and  it  was  a  black  one.     Now  thus  you 


only  he  believes  it  was  in  May  :  and  therefore 
that  can  be  no  sufficient  evidence  to  contradict 
witncsst^s,  that  with  great  particularity  speak 
to  certain  times.  As  for  Walker,  the  pai-son, 
he  said  he  saw  him  between  St.  Martin's-Iaue 
and  Jjeicest^r-fieKI};;  but  he  cannot  remember 
the  time  when  neither :  nay,  the  remembrance 
ho  has  of  it  goes  rather  to  another  time,  than 
the  time  in  question;    for  bring  asked  what 


see  the   witnesses  contradict  themselves,  and 
caiuiot  be  reconciled  to  one  auother. 

But  take  one  thing  more,  which  is  very  con- 
siderable, wherein  she  contradicts  Mr.  Ger- 
rard ;  for  she  swears  he  was  here  a  week  lie- 
fore  Whitsuntide;  that  she  is  sure  of:  now 
that  falls  upon  tlie  nineteenth  day  of  May ; 
then  upon  the  sixteenth  day  of  May,  was  the 
week  before  Whitsuntide ;  now,  that  is  a  moal 


circumstance  he  knew  the  time  by,  lie  said,  it    eminent  day,  by  the  testimony  of  Mr.  Geirard ; 

was  about  a  year  and  a  quarter  before  the  plot    '*  "  **"' ' "  * "   '    "*    ' ' — *"■**"  -^»»-- 

was  discovered,  which  must  Imj"  in  April  or 
May  1677,  and  that  will  do  the  doctor  no  scr- 
vii'c  at  all  u|>on  this  question. 

Now  let  us  consider  Mrs.  Mayo's  testimony; 
tnd  the  oath  that  she  made  'was  this,  That 
when  Oates  cameo%'er  into  Gnglaml,  she  saw 
him  at  sir  llichani  Barker's  house  the  latter 
end  of  April,  or  the  begiiming  of  May,  and  the 
Week  before  Whitsuntide,  the  latter  end  of 
April  or  the  beginning  of  May,  was  the  first 


for  that  hapiicns  tf)  be  the  twenty -sixth  of  May, 
New  Stile,  and  that  was  the  day  he  was  con- 
firmed with  Mr.  Gerrard  at  St.  Omers ;  and 
no  man  sure  can  doubt  which  of  the  two  wit- 
nesses is  to  be  believed ;  and  it  Cannot  but  be  true, 
that  he  was  there  at  that  time,  because  so  re- 
markable a  circumstance  cannot  be  forgotten : 
and  vet  this  woman  swears  that  he  was  there 
a  week  before  Whitsuntide,  and  tliat  by  com- 
putatiou  must  be  the  time  of  his  confirmation. 
But,  gentlemen,  another  thing  that  1  offer  upon 


time  that  he  came,  that  she  saw  him;  but    the  testimony  of  these  witnc^sses,  is  this:  if  you 
*'  ■*  ** i^.i.-- «- -    I 1    I--.  -•       will  believe  it,  he  himself  contradicts  his  own 


that  he  came  Mun.\  as  siie  heanl,  but  the 
coachman  only  saw  him,  and  tu!d  hor  that 
Oates  had  been  there :  but  the  second  time 
she  did  s(;e  him,  and  he  went  in  and  dined  there 
in  the  house.     Sir  Richard  Barker  was  not 


witnesses,  or  they  him,  and  otto  ofihem  is  for- 
sworn: for  he  has  sworn  i\\v  consult  was  the 
twenty- fourtl)  of  April,  and  that  three  or  four 
days  aAer  that  was  over,  he  went  back  with  the 
fathers  to  St.  Omers :  now  this  contradicts  all 


there,  but  my  lady^s  sister,  her  sons  and  daugh 

ters  were  there.     She  savs,  that  she  saw  him  !  that  his  witnesses  ha\e$aid.    But  he  hasgivcii 

again  a  week  iK'fore  Whltsuutiile  ;  that  when  ■  himself,  as  he  thought,  some  little  latitude; 


he  came  the  first  lime  he  \i  as  in  grey  clothes, 
a  while  hat,  and  n  short  perriwig.  Aflerwanls 
he  was  in  black  clothes,  a  pretty  long  perriwig 
not  \ery  h>ng,  but  the  perriwig  was  brown; 
and  t)iei«e  are  the  circumstances  she  remem- 
bers to  have  setrn  him  by. 

Now  let  us  see  what  Butler,  the  coachman, 
says :  he  remembers  alwint  the  beginning  of 
May  he  saw  Oates  at  bis  master's  house  in  a 
disguise  ,    the  other  sai<l  it  wiis  the  latter  end 


says  he,,  the  consult  began  the  twenty -fourth 
but  it  held  six  or  seven  days  longer.  We  will 
for  this  time  admit  it  to'be  so,  and  give  him 
the  six  days  he  requires ;  and  yet  after  all,  it 
will  not  come  up  to  the  time  that  his  witnesses 
speak  to :  for  to  the  2ith  of  April,  add  six  days 
and  that  hrinurs  us  just  toilie  last  day  of  Apr.l; 
and  then  take  four  davi  in  Mqq^,  to  make  up 
the  three  or  fonr  days  after  toe  consult  was 
over,  and  we  are  vet  at  a  great  distance  from 


of  April,  or  the  be:rinniug  of  May  ;  but  I  stand  j  the  Whitsun-weet;  for  that  was  the   19th  of 


not  upon  that :  but  this  he  <I(h.-s  swear.  That 
the  first  time  he  saw  him,  (jcely  l\Iay.>  saw 
him  too,  that  he  was  then  in  grey  clothes,  a 
white  hat,  but  his  hair  was  cut  slitirt.  and  lie 
bad  no  perriwig  on ;  aAcrwards  he  c^me  in  'a 
cumamoa-ookMired  coat,  and  green   ribbons, 


>'av,  and  the  week  before  nmst  l»e  the  l^ih  or 
Kuii,  and  !»o  it  is  impos<»iMe  to  bs  reco:icile<l  to 
truth  whiit  he  arid  his  witnesses  swear;  eirlier 
the  evidence  thut  the  doctor  now  brings,  must 
Ima  contradiction  to  his  omtu  former  oath,  or 
his  oath  proves  they   are    inistakea   besidtt 
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the  coutradioiinn  that  is  lirliri'Fu  the  nitnriise!i  ■  tYiM  vras  in  tbat  reason.  But,  gcntfnD'en,  til* 
tiiemsw.'ho ;  l"i  liny  iar\  in  .1  ;;ii-:it  many  ■  iinstrrv  is  eitsWy  iiuti»MrH,  if  we  go  three  or 
Dialn*ial  rirciiiii.ifrtaiiccs,  utiiili  i  liatc  bcfuru  -  lour  (l-.t\s  liirlher  in  timCf  which  brhigs  lis  to 
ret*l<i>ntilu|j  It)  yt»ii.  tht-  trials  of  Whilthn-ail  Riiri   LnnglMtm  ;    il 

Ihii  ^«-iii.(-iiirn,  false  wi.iK'ssts  nvv  vorv  nftrn  srcu.s  >Ir.  Oai«»s  vas  thi-ii  awarertf  that,  Which 
dviorit'ii  h\  iiiili'  riiciiiiistiiiu'eK,  tliiiiii*ii  I  iiiiiNt  ;  {*<  ni»iv  an  (ihjiM'iion  to  I'is  iistiiiionv  ;  forit  wlB- 
nec«l<i  s:tv,'ilu>L' arc  ii(«i  »iiiall  onrr  ;  tlir  ihrM'  .  niaili*  an  ohjt  ction  at  llic  tirst  trial  of  Ireland, 
arr  ^eiy'i't'iitarkaliU- tl:iii«:;s  in  llioiiisfltCN,  an«l  That  lie  was  not  at  this  cimsult,  fbr  he  w^ 
l(r»:tt  OMiira«lii  lions  to  our  another,  am!  there-  thru  nrtiially  at  St.  OnuTs;  but  no  witneBe* 
tor    ii  is  iiii|.<i&.<«ihh-  ihi  y  lioib  can  iBut-nr  li  w\        ueri'  tlu'i'c  to  profe  it ;  but  now  he  was  aware 

'i  i>.-it' \«iiv  M  .lie  ointT  witness*!!  that  uiTt*  ;  that   soiiii*  were  a  euinin<;  ut^,  and  it  coo- 


proiiticrd  by  Mr.    ihtUs  fuiiaorly  u|Km  this    ci-nird  him  to  make  some  q^ood  pmot'  if  he 

Iioi'.it;  oui-  ot  which  n.is  <.May,  llie  prif^st,  and  !  roulil,  that  leally  and  iii  truth  he  was  here  ia 
\i\  >oii  hear,  is  rontrtitilrtcd  b\  Mr.  Ilouaprs  |  liondun  at  that  tinii*. 

tesliiiiony,  who  not  only  trlUy-iU  he  was  not  [  .4iid  1  cannot  omit  lo  take  notice  of  what  my 
at  li;s  liiii.se  when  he  s.i\s  he  \«a!i,  hut  shews  j  I^niil  riiif-i' Justice  was  ]dease«l  to  obserre  aiM 
thut  i'Uiy  mxs  iuiitiU'u  in  point  of  time:  it  |  object  to  him  now  :  It  is  a  wonder  a  mab 
was  iwi  in  Muy ,  but  in  July.  But  that  is  not  ;  sliuuhl  ha  here  iu  tow uko  long; ;  a  man  that  had 
nil,  we  have  miioiIki-  e\idrmv,  genll«MUen,  to  '  much  ncquaintance,  as  it  sefMus  he  had;  a 
hlit-w  how  thi:i  uiiMtakc  i*onirs  to  pass,  and  •  man  that  went  alniut  freely  aud  publicly,  as 
will  ;;ive  a  "i^reai  li&;ht  into  this  Mirt  of  pradiee  {  his  own  uitnce^iicii  say  he  did,  should  be  seeo 
that  has  Iummi  used  in  this  nialter  ;  for  we  hate  ■  by  nrhiNly,  but  these  few,  should  not  be  able 
luo  w'iiiuss«..H  that  <^iw  yiMi  an  aenuint  how  |  to  (;iv««  an  .ictoutit,  by  any  iKnly,  where  be 
Oates  and  sir  William '^VhIKt  wvvv  nt  the  Io<1;^^m1,  at  any  one  time  iu  this  interval.  Nay, 
Ga:e-I1(»use  with  Clay,  and  ihereilid  thnaten  ;  by  110  eiirumltauiTs  that  mast  occur  to  liiaowa 
hun,  that  unless  he  swoie  iic  iliiu-.!  with  ihiUs  \  k*nowIe(';>e,  to  be  able  Utshcw  wher«s  he  lodged, 
^t  >li*.  Howard's  in  May,  they  knew  he  wa.s  I  i»  vi ry  strange  ;  though  it  should  be  that  Ua 
a  prii>i,  anil  he  should  lie  han^M.  The  man  ilid  lod^e  in  the  bouses  of  those  that  would  not 
was  siMiit^w  hat  cautious  at  HrM,  for  truly  he  eouie  tv>  give  erideuce,  as  he  alledges  ;  yet  it  is 
kucwnothint;  of  the  matter;  but  at  last,  upon  alimn^t  impossible,  but  there  intist  be  aoine 
vundiiinn  he  uii^Mit  hate  his  money  a;;aiu  that  |  other  eircumstanees  to  prove  his  bein^  here, 
was  t;iken  from  iiitn,  h-.'  had  been  a  nuiie  for-  besides  the  ctideuce  of  the  Inudlonl  of  the 
merly,  am!  he.  diil  not  know  what  he  u;ight  d<i.  house  where  he  lodged :  but  ho  gfives  no  ac- 
Now,  we  find  prest  ntU  al\i  r,  that  he  wasiu  count  where  he  was  lod<^ed,  and  whom -iie  oon- 
fact  brouLihi  as  a  wiihcss  ;  what  he  swore,  3Ir.  ■  vi^rscd  withul,  but  these  people  onlv  ;  ond  that 
Ilowanl  t^'l!s  you,  ai!«l  \pu  have  heard  him  .  they  shtmhl  see  him,  who  were  nut  his  intimates, 
contiMdicted  in  that  |<:'iiii  of  time.  For  Mr.  '  and  none  else  in  the  world,  is  10  me  oue  of  the 
Jloward  sa\s  it  w.'^  in  .I'lly  ;  and  then  it  most  stranjij^e  tlihii;:^  that  can  lio  coiicci veil. 
was  arrreed  that  OatvS  iias  ia  r.n;^iand  ;  tor  -  Now,  (jcntleinrn,  when  lie  has  g:iven  HO 
onr  wjtiu-  M's  t*.U  \oii  that  at  Midsummer  lie  '  manner  of  satisfaction  that  he  was  here,  and  is 
camciivtay  fi'oiiiSt.  Omers.  1  hy  twenty  witnrs>*es  sworn  not  to    be  here; 

Si  ihat,  ^I'lith'niro,  ihc  evidrncr  tliM  was  '  what  is  it  that  he  savs  to  all  this?  ivhyhedoib 
foriiiorly  prridneed  lor  him,  is  not  ohiy  inkon  insist  \i\um  it,  that  his  crctlit  must  not  be  now 
uway  hy  positive  ( oi>iiuT-pro<it',  hut  thii*e  is  '  im{H-aelM'd,  Inhmu.sc  that  once  l)c  had  the  for- 
f\\n\  upon  him,  wiihi^ivat  inlauiy,  the  add) -  !  tune  to  be  heheved^  and  some  men  have  died 
tional  crime  of  siiboii.afion,  hy  funMnc;  {uople  and  sulitn'cd  for  it;  as  if  no  perjury  were  to  be 
to  swear  for  him,  ntiih:r  the  tlurats  of  hein;^^  I  punisht d,  but  that  which  is  unsuccessful; 
handed  ;  and  v.c  all  know  how  sitrli  propU*  .  uhevrcisthe  reason  why  perjury  is  takcni  notice 
lay  under  ^j^ii-.t  ft  ar^iiiid  terrors  at  that  liiiio.       !  of  in  the  ttnipoi-.il  courts,  is  only  becans«  of 

Thi'se  was  an'-ihrr  wiiiu^s  (hat  was  pro-  I  the  iiilsel.it  f  that  it  may  do.  MkiII  it  then  be 
dueed  tiirmcily  i'ov  him  ;  but  !  shall  not  Like  |  no  ciiiiie  when  a  m:^n  has  d'Mie  the  mischitf. 
upon  me  to  rt'^irui  ;)ll  the  pariii  nlar  evitlenee  '  wlitMi  the  fr ar  of  that  uiisrhii'f  was  tlie  grnuod 
that  has  lu'tn  n«r<\  ^ivti.aliout  that  matter.  In  j  of  making  it  a  crime?  Tint  is  a  roust  mon- 
bliori,  our  oljo'iiitMi  to  tin'  h  siinioiiy  lies  thus  :  |  stnm-i  way  of  ar;;ui:^;r.  .And  yt  this  wonld 
Th.ii  Oait's  dill  swear  in  his  .N^ivriiiivc,  that  j  Mr.  Oattshnve  h>ck  like  au  aij^ument,  that 
S,oi;li  w:ts  a  i!an;;'tinus  ifi'.u,  nnd  omi'liiyetl  hy  .  heraust:  Ise  has  b«'9n  h»»iit-v<*d  in  his  false 
the  ,lf  .nils  to  i-iw  up  tlu^  y*  opli-  ;i«^'aiiisi  liu?  pi-  ;  oaths,  and  irrn  haw  siijVtrr.l  by  his  perjure*. 
vc'ii.fiif  .'i ;  iliat  flppriit.  by  <);.tv.s\s  own  i..ith.  j  ami  he  has  bi  a  siuvessiul  in  his  crime,  that 
lliit  11  ils,v.;«i^  apjM  ,us,  iliat  i'.fii  .i-.anls  ihcv  I  succi'.sa  has  priirctnl  his  wirkcdness  from 
wi  n-  ir.i"'r  1.  il.  :.u.|  i!,.,i  hf  i^,\\t  Smiih  a  eir-  '  piinis!:nN-iii.  'II:'*-  !  eoiitess  is  a  new  wav  of 
liii*  :t- '  ;;.'«!i  I  h'>.t*..uni.  ih.it  hr  v\;is  a  u'^t'ii  i'i»i-  aiLToiop' ;  niid  ^\:t -i  :is  ir<ine  but  Mr.  0'atc% 
t  '.'i.ii  I.  ■'  .»!  I  ;^':.';I  sjih.-  iT,  ahil  ah*»ut  euiiijitit  ci'ulil  ci  rlainly  Iii'.vo  invir.t'il. 
K.rv;.'.*  i...-  li;'.  1..:.^  Nim  wv  r>ee  i.o  i«'ascn  hui,  (iVnile;!.-  .,  l-wo'.itradict  thi^,  we  bait 
hi'.lii  ;•; ',  .\l;y  Mr.  O.;..^  slmuld  ch::n:^i"  l:i.>  .shew 'i  \  11,  that  as  ht-  has  had  the  fortune  to 
njiO'i,  -itU  r  i  .^M'i4  ■■■A. MO  l.i:ii  such  an  iil  man.  hv  bcliiivtsl ;  so  he  lias  likewise  had  the  fortune 
all  ol  A  s:i.Mi(i  Hi  !i.:  .vi,  ki^sd  to  ^ire  him  his  i<)  hr  (iisbciievtd.  For  there  lia««;been  pi»- 
jiivtcc J::n.  aa^!  »e  c  /  i*n::'^vi  i;:»  a  cuaractvr  as    ducod  its  many  livord^  of  acquittals,  >vher«  If 
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was  an  eviAentfe,  as  there  hayc  been  produced 
convictions  u|iou  his  testimony ;  so  that  he  has 
been  as  often  (li^>elirTe(l  as  boliered. 

Whither  then  does  he  tietake  himself  next? 
lie  Iiiis  called  a  ^reat  many  witnesses  to  pfire 
yon,  an  oidence  for  him,  an  account  what  opi- 
nions at  that  time  the  Houses  of  Parliament, 
the  courts  of  iustice,  and  the  juries  had  of  bis 
evidence ;  and  then  insists  upon  it,  that  now  to 
call  his  credit  in  quesiion,  is  to  arraign  the  jus- 
tire  of  the  nation,  the  wisdom  of  both  Houses 
of  parliament  that  U'lieved  him,  the  honesty  of 
tlie  juries  that  convicted  those  whom  he  ac- 
cused, and  the  intoj^ritv  and  nnderstandinq^  of 
the  Judy's,  who  wcrclearned,  wise,  and  just 
men  ;  and  with  (^rcat  c>arnestness  he  asks  the 

Snestion,  why  now  at  this  time  of  day  should 
lis  be  called  in  question,  which  recciTcd  of 
much  credit  and  approbation  so  lonpf  agfo,  by 
the  ^ood  opinion  that  all  sorts  of  men  had  of  it 
at  that  time?  and  now  to  question  this,  ha 
would  have  thought  to  be  a  easting;  a  blot  upon 
the  wisdom  of  the  nation,  and  an  arraiirninj^the 
justice  of  it :  when,  if  the  tliin«j  he  duly  consi- 
dered, the  not  punishinjr  this  heinous  offence 
with  the  utmost  severity  that  the  law  will 
allow  of,  now  that  these  circumstances  appear 
to  make  it  plain  and  evident,  would  be  a  greater 
piece  of  injustice  and  repniach,  rather  to  our 
nation,  than  any  ways  a  reflection  on  the  jus- 
tice of  it. 

Genlloinen,  when  we  consider  the  circnm- 
atances  of  this  case  now,  1  do  verily  think  it 
will  appear  to  te  a  very  strange  and  wontterful 
thin^  to  us,  that  f>v(T  any  inau  siliould  have 
believed  him.  And  it  is  a  strange  consideration 
to  rctlect  upon,  to  think  what  crc<lit  he  had  at 
that  time.  But  withal,  consider,  :;entlemen, 
could  any  one  ima;rine,  that  it  w«Te  pos<%ibK- 
for  any  man  on  earth  to  iHTonie  so  impudent, 
as  to  'tlure  to  expose  himself  before  the  lii;;li 
court  of  parliament,  the  ^roat  courts  of  jufitice, 
and  thfii'e  tell  a  most  iitlamdus  lie  for  the 
taking  away  the  lives  of  men?  the  pjc^tnrss 
of  the  attempt  was  a  great  indui^eiueiit  to  the 
belief  of  it,  because  no  man  oo\iM  Xw*  pr<'$unitMl 
to  dare  the  doing  of  sueh  a  thin^if,  if  ho  had  not 
a  foiimlation  of  truth  to  build  upon.  And  m  hen 
he  had  thus  made  his  di':covcr}',  and  that  of 
such  a  nature  too,  a  most  horri'd,  bhiody,  an'* 
trait<in)iis  conspiracy  to  munler  the  kinic,  t'* 
overturn  the  government,  to  m«issacre  all  the 
IVute«t(ints  iu  the  kingdom,  and  to  ilefucc  the 
very  name  of  the  Protestiint  n*ligif m  ;  \i  hat 
was  more  natural  than  that  the  pnrli:untnt 
should  tr.ke  all  imaginable  cure  to  prevent  the 
accomplishment  of  so  great  a  mischief  ?  and 
consider  too,  how  much  imsii^T  it  w;is  for  hiiu  tf > 
rehitf- his  evidence  in  a  coiitiuu«''il  st;irv,  than 
afterwards  it  wasto  maintain  it,  %tlien  it  cam"  to 
be  examined  and  op|M)sed  by  theui  that  wore 
accused,  who  Ix-st  knew  v. herehi,  and  by  y\\\i\i 
means  to  pnive  him  false. 

Gentltrnien,  the  care  the  parliament  took  to 

disappoint  any  designs  of  this  nature,  and  the 

means  they  used  for  the  security  of  the  kini^; 

'lURd  kingdoiDy  and  the  prvser^ttibn  of  our  icli- 


gion  and  lires,  (which  I  canned  but  obsprt«^ 
was  previous  to  the  trial  of  any  one  offender 
that  was  tried  and  cenvicled  a  [Mm  this  evidence) 
must  needs  put  the  whole  nation  under  great 
apprehensions  of  <langer,  and  make  the  Way 
much  easier  for  him  to  be  believed,  as  by  tad 
experience  we  fonrid  it  did.  Uiifler  these  cir- 
cumstances came  those  men  to  be  tried,  withr 
this  further,  (as  we  cannot  now  but  think)  that 
there  were  ill  men  at  work,  that  laboarcd  to 
improve  those  fears  and  jealousies  that  had  al* 
ready  posse<«etl  men's  mintls;  the  wonder  tbeti 
will  be  the  less,  if  men,  under  such  disadvaiN 
tai;es,  tried  by  men  under  those  fears  and  ap- 

K-ehensions,  had  die  ill  fortune  to  be  convicted, 
ut  when  men  had  a  little  overcome  thdr  fears, 
and  began  to  consider  his  endcncc  more  calmly » 
the  scene  was  changed,  Ootes  lost  his  credit, 
and  the  men  were  all  acquitted.  Nor  is  th)a 
prosecution  any  reflection  on  the  Protestant  re- 
ligion, whose  cansa  be  falsely  assumes  to  him- 
self. No,  gt*ntlemen,  the  Protestant  religioa 
had  no  share  in  that  invention.  It  needs  not 
the  support  of  a  lye,  no,  not  the  most  plausibfo 
lye,  much  less  of'one  so  infamous  as  thi^  does 
now  appear  to  be.  It  is  rather  a  vindication  of 
our  religion,  to  punish  such  offenders  as  they 
deserve,  and  the  proper  wa^  to  maintain  tm 
justice  of  the  nation,  and  \>  ipe  off  that  fepnmch 
this  man*s  perjury  has  brought  upon  it. 

L.  C.  J.  Tlirii.  irentlrmen  of  the  jury,  thte 
eriiicnci.'  has  Iteeii  \L'ry  long,  and  it  cannot  bB 
exj»erted,  af>v.'r  so  innrii  time  has  been  spent  in 
thi?:  en  Hie,  and  such  u  difference  of  testimony, 
and  especially  conMjJering  that  the  testimony 
has  met  witii  frequent  interruptions,  and  I  may 
say  some  part  of  it  dc!i\ered  in  grf,'at  confusion, 
it  canniit  be  thoiii^ht  or  imagined,  I  say,  that  I 
should  be  able  to  reminil  vou  of  the  several 
particulais  that  concern  this  case,  and  may  be 
noces?sai'y  to  be  ohserveil  about  it.  But,  gen- 
tlemen, 1  am  sure,  by  the  kno^lcilge  I  have  of 
most  of  you,  vt'u  are  persons  of  sjreat  under- 
standing ;  so  that  what  may  be  omitted  by  me, 
f  question  not  but  your  own  abilities  will  sup- 
ply. 1  confess  I  am  much  shortened  in  my 
labour,  by  the  pains  that  Mr.  Solicitor  has  taken 
to  sum  up  the  eviilcnce  to  you.  and  without  all 
doubt,  hiis  done  it  with  all  faithfulness  to  his 
master,  and  with  great  right  to  himself.  1  conld 
not  hear  much  of  what  he  did  say  ;  but  von 
who  were  nearer  and  did  hear  all,  which  I 
could  not  dci,  your  judgments  will  direct  you 
to  lay  that  weii*"ht  upon  it  which  it  deserved, 
and  wliieh  ilHiTaw  will  allow  ;  f«»r,  gentlemen, 
I  am  boimd  to  tell  ^ou,  that  you  are  to  lay  no 
weight  uptin  i\\\\  allegations  on  the  one  side, 
or  on  tlic»  other,  or  what  is  observed  to  vou  by 
the  court,  further  than  is  sup|K)rted  by  the  tes- 
limnny  that  bus  been  offei^eii. 

N(tw,  gentlem<*n,  I  think  it  not  amiss  for  me 
(before  such  time  as  I  enter  upon  the  cniiside- 
ratiun  of  the  uarticulai-s,  and  reminding  you 
\^  hat  I  take  to  i>c  the  evidence  in  this  case,  and 
what  not)  to  clear  one  point,  that  this  person. 
Oatcs,  the  defbndvnt,  iigaiast  whom  this  indif  rt- 
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mcnl  of  perjury  is  l»rou|;lit,  Iim  cmlraTuureil  to 
insiiniatp,  on  ;iiirpoM*  to  i;ain  liiiiiM.-ir  a  n'puta- 
tioii ;  which  ij'  h«  coiilil  aci|iiire  this  m a\ .  would 
aJil  a  trrtiaUT  repmarh  to  the  justice  ot  ihe  na- 
tion, than  it  has  cftiitrartfd  alriMtlw  hy  ifi^ini; 
too  ni'ieh  <*n*fht  to  sut'h  priiMi;;ale  u inches,  us 
kavp  t(Nt  lately  ap|H'ari'«l  aiii:)ii>;  us.  Tlii*  ob- 
jfctioii  lit*  iiiakesi  aii«l  iusi.sis  so  tiuirli  ii|miu  ; 
■ayss  he.  I  was  helic^cil  n  ry  iniii  h  In  liirc.  I  ran 
pHNliiO' \uii  tilt' opinions  ut'  llir  jutlcc*.  that 
declan«l  tlieni*iL'lvrs lery  wfjl  Katiktiinl  wult  my 
aviilciK-r,  and  the  verdietnurjum-s,  tMtiiti  ihrrt ,  | 
tliat  coinicuii  men  upon  my  tt->tiiiiiii.\  ;  and  ( 
not  onl\  ihAt.  hut  here  ui-ru  likeMis*-  \\irvv  or 
four  paiiiami'nts  thut  d:d  nut  mily  lichcvi'  that 
testimony  (or  rathtT  Nai-rali^i-.  lor  I  cannot 
call  that  lotiintiny,  uhirh  ua^  ui\i'ii  hi  forr 
the  iluiisi*  ot' t'oiutiioiis)  that  I  ^avc.  hui  dill  ! 
doclare  their  Natistactton  oi'thf  truth  ni'  w  iiut  I 
Mid  ;  which  Katihtiuiion  and  iN'liii'uf  ihi-ii^  did 
liroductf  lhaiik.«i  froui  both  lltuibcs  to  lue  tor 
gi\  in;;  thiii  testimony.  I 

Hut  all  lliisi  ithile,  what  Mr.  Sdicitor  said  i 
upon  tliiv  point,  is  a  plain  and  a  full  a:iswi<t  to 
it:  it* in  rase  i\\mn  a  Kinlden  iutoriii.iliun,  the 
lUDj^,  tlio  parliaiiKMif,  ihe  courlai  ot'  Liw,  and 
juries,  wero  snrpriziMl  into  this  Ikdiet',  as  not 
iiua;;iniii^  there  eouUI  \tv  a  |uicL  ot'  such  m\- 
lains  that  couhl  he  wound  up  to  that  hei-^hl. 
iw  thest  t'ldlous  have  been  ;  that  there  could  U* 
kuch  an  h(»rrid  impostor  as  this  tcllow,  that 
■iiould  make  such  attempta,  iinle!»s  theiti  had 
been  some  truih  in  it. 

Therefore  the  siirprixe  cd*  tlie  thiii<^,  at  tluit 
time,  mi^ht  obtain  a  bcliet';  hot  (lod  ti>rh:d, 
that  that  helii-4',  which  w.is  s(»  ohtaiued,  shoulii 
protect  liie  paity  helievrd  tVoni  hein^  railed  in 
qufstion  ti>r  the  IuUIkmmI  of  th:it  ti-stiuioiiv, 
whicii  was  the  :rround  ot'  that  heiief.  It  was 
hardly  credible  that  any  person  could  Im>  so 
flicked  as  to  declare  s-.n  li  inijiudeiit  t'aUitieai  as 
these;  but  (jnd  toihid,  that  wc  shoiiiil  eon- 
tiuue  lon*^er  uinler  the  i»aiue  hlnnlness  and  de- 
lusion, the  wiiuie  ni.itier  i^  tmw  laid  4»|>i  n  and 
delected.  Therelore,  ii^entietaeii,  it'\on  are  I 
Katititied  iu  vour  cousriences.  ami  do  beli-.^e  i 
upon  the  testimony  and  evideiue  thai  has  bieu 
|j[iTeu  here  tins  da\  ,  that  those  «ery  thius^  that 
Were  so  much  heheved  bet'oi-e,  were  irt*«liii-d 
U|Min  liie  surprize  of  a  suilden  thscuverv ,  m 
the  boldness  of  the  undertakiiii>.  \ei  now  do 
plaiidv  appear  to  l>e  false;  then  (»e  it,  1  s»\ , 
upon  \our  ciMiscienees.  if  you  let  this  fais- 
liood  ^o  unpusiislied.  Ii  is  a  charire  upon 
us  who  are  upon  our  oaths  as  juijics,  ami  who 
niusi  answer  to  ilie  i:ieMt  Jud^e  of  all  the 
vorld  for  our  jndirmtnta  ;  and  it  is  likewi^>  a 
chaiii^c  ii|Kui  you  that  an*  swoiii  to  try  this 
f'Etise,  anl  must  answer,  iis  well  as  we,  tor 
i»hat\ou  «k>  ill  it,  not  to  have  ivirant  to  any 
thiii^%  that  was  done  liefore  u|m»q  that  liufry 
.^ud  surprize,  but  seriousl\  to  wci;;h  and  C4»n- 
iiider  w  hat  is  sworn  now,  and  trom  tbence  make 
a  conclu>ion,  whether  you  arc  nut  satisfied  thai 
innocent  blood  has  f»een  spilt  by  the  iue:iM>  «>:  ! 
this  fiJIow.  Nay,  in  this  case,  it  is  a  euiitrncl-  ! 
iu|f  of  uuvli  more  ifuUt  (ban  onliuary,  m  ii  is 
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raurrier  done  under  the  furini  of  l«w,  and  com- 
nioii  nvetho<1s  of  justice.  Thai  mea  should 
uke  away  the  lives  of  iheir  fellow -creatuita, 
by  perjury  and  false  accusatioDS,  is  of  sach 
dreadful  conscipiencu,  that  if  the  justice;  ut*the 
nation  shall  be  alrai<l  to  ha^e  sucu  mattery  de- 
tected, then*  wouhl  Ih*  an  end  of  all  ihe  security 
wr  ha\e  of  our  lives,  liberties,  anil  wbatsoerer 
is  dear  ti>  us. 

Gemlenteu,  the  Justice  of  the  nation  lies 
under  a  vtry  (freai  reproach  ahroad,  for  tliii 
pai-ticular  tliiiiij; ;  and  we  must  be,  all  uf  us, 
that  have  aii^  roneeiu  for  the  honour  and  good 
of  our  couiitr\.  untx^y,  till  this  luatler  betbo- 
roii^^ld}  seari'hetl  into,  and  imparLiaUy  deter- 
uiim  d  ;  and  I  take  it  to  be  a  case  of  the 
i;i-i\ite«t  im|fortanr>'  to  the*  settlement  of  ibe 
LJu;;dum,  for  tin-  citdit  of  mir  laws,  for  the  bu- 
noiir  and  ju>iice  of  «iiir  kiiigdum,  that  crer 
came  in  jiid^UHnit  iu  any  of  our  courts  of  jus- 
tice. And  then  tore,  as  you  reS|KK:t  your  own 
consciences,  ami  the  obri<^tiuu  uf  that  oatii 
\ou  are  now  under,  and  as  you  would  be 
thought  to  bear  auy  regard  to  tin?  peace,  ho- 
nour, and  ];-iioil  of  ynnr  c'luntr^  ,  take*  care  to 
examine  strictly  »iid  impartially  iiitu  th<;  merii$ 
of  tills  caiiS(%  and  wei^h  the*  evii2<*iice  which 
has  tieen  ^i«en  on  all  sides:  be  not  at  all  dis- 
uia>e<l  with  tiie  appriheusion  «if  clamour  ur 
caiiiinny,  from  any  sort  of  |ieop!e  wbat&oew, 
fur  doinu'  your  duty  ;  neither  bo  letl  awa%  by 
the  iiisizmations  of  what  was  believed 'for- 
merly ;  for  voii  hear  the  reason  which  mi^bl 
make  Oates  he  lN.'Iii.vid  then  ;  but  it  is  iiicuin- 
Ik' lit  upon  you  to  cmpiirc,  wlieth«.*r  you  have 
not  suttii'icot  reasou  to  btt  satisticd  what  the 
truth  now  is. 

And,  Lrfhitemcii,  I  take  myself  to  be  the 
move  ojitii^ed  to  tnko  >ome  pai.is  in  the  press- 
iiii^  a  siTi'ais  and  im partial  consideration  of 
thesi  things  upon  \  on,  becau«ii^  1  cannot  but 
sav.  in\  blood  does  curdle,  ami  iii\'  Shtrlts  are 
raised,  llial  alUT  toe  liist  u\«.i:c'^  made,  I 
think,  to  the  s.uisfaciion  (>f  nil  tfi..t  liaro  at- 
ti'udi'fi  thisda\,  to  see  a  ti  llo^v  rotitiiiuo  soim- 
piidi-nt,  as  lo  liia/.cii  it  out,  as  he  ha:*  d*me  this 
ii,i\  ;  and  that  llui'e  should  appear  no  sliaiue 
and  conl'iioion  than  what  was  seen  in  the  face 
of  thai  mon>tronv  \illain  that  stood  but  nciw  at 
the  i.'iii.  I'he  piciendi.d  infirmity  of  his 
body  iiia<le  hiiii  n  i.iovc  out  of  ouurt,  but  the 
inii:mii\  of' his  •!*  pra\cd  mind,  tli«^  blackuesi 
uf  iiis  sir.il,  the  bj^dicisol  his  action^  uucfilt  to 
he  looked  n;):);i  \«  :ih  s:ieh  horn»r  uiid  dete»l3- 
tion,  an  vo  ihink  him  un worth \  any  hmger  to 
liv.!'!  .•  »oM  lin- f'.tije  of  (iod's  earth.  You  *viJI 
tar  io:.  i:  y  Mi.i'.ii'i,  1  hope;  for  it  is  iiiijiossi- 
lie  lh:!l  >r.i':\  iii.n;^  should  c«iinu  hefol'e  aiiV 
ii'M.i  St  Mhi  I.  ;'.iu!  not  have  sumu  extraordinary 
ii»tiii«  iJC'-*  '.j'tMi  l.in.. 

tientli  iiieii.  n :  lo  tho  m-j.ils  of  tlie  cause, 
yon  havi  the  posivive  priMil  u!' lULuy  \ii(neSM.<t, 
whose  leViiiuiny  I  sh.dl  by  and  by,  a.s  well  as 
f  can,  repeal  lo  you  ;  but,  pray  you,  tirst  ^\\e 
me  leave  to  observe  sotn'jwhut,  as  to  some 
p<:iiits  th.tt  have  been  staitcd  at  the  bar,  as, 
VVbctLer  a  iW.st  cau  be  a  wiiaoiif    iSoir. 

d 
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fuppose  al)  these  pertons  tbat  come  here  to 
testify  this  matter  against  the  defemlant  were 
Papists,  as  tliey  are  not,  except  yon  can  take  it 
upon  your  oaths  and  conficienoes,  that  all  these 
men  arc  i^uiity  of  vohmtary  and  wilful  per- 
jury, you  must  riiidthfdi'f'triKiant  t^uitty. 

As  to  their  difference  iu  rrli^ifin  Vvliich  Oatos 
so  much  hun{^  upon,  I  must  toll  von,  every 
Papist  or  Roman  railiolic,  call  them  Uovf  yuu 
win,  except  the  contrary  he  made  appear  h^  a 
lof^l  exception,  1  mean  surh  as  would  take  ofT 
the  testimony  of  one  that  u  ere  not  a  l*a|>i$t,  is 
as  gfood  a  witness  in  a  court  of  juiitice,  as  any 
Protestant  whatsoever:  we  arc  not  come 
here  to  controvert  |M)ints  of  religion,  hut  to  trj' 
a  bare  matter  of  fact ;  so  that  all  that  stuff  that 
you  bare  heard  here  this  day  from  the  defen- 
dant, and  those  insinuations  tfiat  he  made  about 
their  reli^on,  on  purpose  to  cast  dirt  ami  filth 
upon  all  the  testimony  that  they  have  brought 
ajirainst  him,  must  si|)^uify  nothmg  with  you  at 
all.  If  in  case  such  doctrine  hapfiCB  to  pre- 
vail as  he  has  this  day  preached,  then  it  is  in 
the  power  of  any  villain  to  swear  any  mischief 
whatsoever  apiinst  a  Roman  Catholic,  and 
that  Roman  Catholic  has  no  way  to  vindicate 
himself,  nor  to  make  the  truth  appear.  We  have 
no  such  exceptions  to  witnesses  in  our  law  ; 
every  man,  till  it  is  made  to  appear  that  his  cre- 
dit is  forfeited,  may  and  ou{(httobe  received  as 
a  witntss  to  give  testimony  in  any  cause; 
so  tbat  all  that  matter  is  of  no  import  at  all. 

And,  gentlemen,  I  am  the  rather  mindH  to 
hint  this  unto  you,  because  he  has  insinuated 
Eometliintr  ont  of  the  trials  of  Grove  and  Pick- 
ering, and  Ireland,  ^vhich  uas  in  l>eceml>er, 
in  the  year  1(377,  at  which  trial  Whittbreadand 
Fenwick,  who  had  plL'ade<l  to  the  safue  indict- 
ment, were  hnm^tit  on  to  trial  ;  hut  liecause 
there  uas  but  one  witness  ai^ainst  them,  the 
court  disi'liargeil  them  for  that  time,  and  they 
came  not  agiiin  to  trial  till  the  month  of  June 
or  .Iidv  thereafh»r,  when  thev  were  convicted 
and  executed.  Now  between  that  time  of  Ire- 
lan<rs  trial,  and  the  time  uheii  Whitebread 
and  the  rest  came  on  to  trial  again,  says  Gates, 
they  had  sufKcient  time  to  have  brought  all 
their  witnesses  from  St.  Omers,  to  testify  this 
business  of  my  lieing  there,  having  notice  by 
the  former  trial,  what  evidence  was  against 
them :  but  all  tlie  witnesses  they  did  brio;;, 
which  were  about  iifVeen  or  sixteen,  were  not 
suHieient  to  countervail  the  testimony  that 
Oates  gave  of  his  being  here  in  toun  ;  and 
thereupon  they  were  convicted,  con  iemned, 
and  aflerwarils  (I  am  sorry  to  say  it)  executed. 

This  is  tlie  objection  he  makes ;  hut  at  the 
same  time  I  must  repeat  what  I  said  before, 
when  such  a  dismal  story  as  this  was  told, 
when  he  had  the  confidence  to  relate  It  before, 
in  the  Houses  of  Parliament,  and  there  obtained 
credit ;  no  wonder  if,  in  that  hurry)  all  of  that 
persuasion  were  looked  upon  with  an  evil  eye ; 
and  the  oonvictioD  of  those  that  were  at  that 
time  accused  were  too  easy. 

We  must  remember  the  apprehensions  some 
were  UBderoTonr  rriigion  beiogto  be  tubferted, 


our  government  to  he  destro^^ed,  our  king  to 
bo  munlered,  our  throats  to  l»e  cut  by  the  Pa- 
pists, to  thiit  height,  that  this  very  fellow, 
Oale^^,  was  so  much  crrditctl,  that  all  other 
people  almost  were  l>e!ow  him.  und  greater  re- 
sp*vt  shewn  to  liim«  thnn  to  the  hnuichesofthe 
royal  family.  Nny,  it  was  come  to  that  de- 
gree i>f  folly,  to  give  it  to  no  worse  name,  that 
in  public *socic-ties,  to  the  reproach  and  infamy 
of  them  hi',  it  spoken,  this  protlij^ate  villain  wai 
caressed,  was  drunk  to,  am?  sulutcil  by  the 
niiine  of  thr  S;ivi<»ur  of  the  oation.  O  prodi- 
gious madness!  that  buch  a  title  as  that  was, 
should  e\  er  be  n;iven  to  such  a  prostitute  monster 
of  impiety  us  this  is! 

Good  GihI,  whither  were  we  running,  wheo 
many  easy  |)e(»ple  were  so  strangely  wrought 
upon  by  this  im^iostor,  and  w  hen  the  villain* 
ous  and  black  designs  of  some  evil  instruments 
amongst  us,  could  prevail  so  far,  as  to  deceive 
almost  a  whole  nation  into  the  belief  of  so  horrid 
a  falsehood  ;  even  at  the  same  time  that  a 
hidden  treason  too  deeply  c«mtriTetl,  was  carried 
on  amongst  us ,  but,  G(kI  be  thanke<1,  was  not 
too  lately  discovereil  ?  The  conspirators  had  a 
fair  game  of  it  whilst  this  fellow  was  believed^ 
and  they  n(;ede<l  no  other  means  to  accomplish 
their  design  :  but  when  he  was  found  false,  and 
the  preteuded  Plot  had  lost  its  credit  in  the 
world,  what  is  their  next  step  ?  Why,  thea 
they  enter  into  that  b'ack  and  blomty  conspi- 
racy, from  which  it  hath  pleased  God  lately  to 
deliver  us. 

I  speak  this  the  ralher,  because  I  know 
there  are  in  my  eye  several  persons,  whose 
fears  of  Popery  made  them  give  credit  to  such 
\illRins  as  these  before:  hut  when  ir  pleased 
God  to  o|M>n  thc'ir  f-\es,  and  the  false  mist  va- 
nished, tlioy  found  a  real  conspiracy  against 
the  |»ersons  of  that  blessed  king,  lately  dead, 
and  of  our  gracious  sovereign,  now  li%'ing,  car* 
ried  on  under  the  pretence  of  that  false,  but  so 
much  credited  discovery;  and  now,  Go<l  be 
thanked,  all  our  eyes  are  o|»en.  And  I  ho|)e, 
Bs  we  are  socurnl  irom  what  we  so  vainlr 
dreaded,  so  we  »hall  not  be  afraid  to  have  vil- 
lainy detected,  and  the  greatest  mark  of  infamy 
that  can  be  put  upon  it. 

Yes,  gentlemen,  there  was  a  consult,  and 
there  was  a  conspiracy  against  the  life  of  our 
king,  our  government,  and  our  relisjfion :  not  a 
consult  at  the  White  Hurse  in  tlie  Strand,  but 
a  cabal  and  as'tociation  of  |K'rfidit)iis  rebels  and 
traitors,  who  had  a  mind  to  embroil  us  in  blood 
and  confusion ;  but,  God  he  thanked,  it  had 
not  its  desired  effect.  Tlie  same  sort  of  viU 
lains  were  parties  in  this  conspincy,  that  had 
too  great  a  hand  in  the  late  great  rebelliooi 
which  we  to  this  day  feel  the  smart  of,  and 
they  had  a  mind  to  make  use  of  the  like  io- 
struments,  as  they  did  before,  to  bring  us  into 
the  like  misery,  as  we  were  before  iivolved  in. 

And  is  It  not  a  prodigious  thiiur,  to  have 
such  actions  as  these  to-day  defended  in  a  court 
of  justice,  with  tbat  impudence  and  uocoDoem* 
ednesft,  as  though  he  would  challerge  eren 
God  Almigbty  to  puBldsh  bis  wirkfdnBii,  uA 
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tiljs|)lirinoiMly  Messrs  fiu.!,  t!;At  he  li.is  livi'il  . 
to  do  viicli  tvniiilpiTiil  smire  to  tli«  I'liilc^taiil 
reiiLri'tn  ;  am)  is  s>)  ult^iinaiv  in  liis  \illaiiiy,  &.<•  • 
10  tlfciare  be  unuM  t«*iiliiiu  liis  l»l'>oil  fur  tliR  • 
<:oiiriL'niatii)ii  of  sn  iiiipni.is  a  taUclnioil :  aod,  j 
inilocd,  to  siirak  iIm  (miiIi,  ho  iii.iki-s  no  i^ivat  ■ 
vciitiirf  in  ii ;  t'or '.^lii  n  lit?  hail  pavrneii  liLs  ' 
iiiunortai  sonL  !<>'  ^  >  [mi j(ir'*il  ::  U'siimnny ,  \\r  ■ 
mav  vi  :-v  ciUkil*.  |iit<lV<  i' iiu*  u  uiuriii';  ot  Ins  • 
vilt  iMi'i  i.^.  lu  iiiii([-t:iiu  ii .'  I 

iii'iiili-ii.i  1),  liii>ii)^;  Uiiio  s.ki>i,  {•,\\\*\  I  cmiid  ■ 
not  t'orlvar  .^a\ti<vr  "''  il)  ;;>*<'  HH*  Ita^e  to  |»iit  ' 
yuu  in  iniiul  ul'^«iml  lies  ht'lurt:  yuu  iiou*  to  be  ' 
tried.     Fir»t,  lliis  iiidirttiieiit  t:'.k**.«  noiit>'f  that  I 
there  was  an  iudictincnL  taktMi  btl'ore  tht*  com-  j 
niiatauncrs  of  Oyer  aud  TiTiniii^r.  and  ;^id 
delivery  at  lllc'k«'s-hdll.  ut'lii>f'i  i:.:i-^oii  a 'gainst  ; 
H'Litebruud,  tVnuick,  Iii'luml,  I'ii'ker.siy,  iimi 
(jlrove,  and  thai  ludiituK-nt  and  ihu  whole  ro- 
cnnl  is  proTcil  to  you  hy   Suil'i       Fur  I  luii^t 
t(  II  you  as  I  ij^o  aluii^,  u  h..t  |>i'Hits«  there  arc  ol' 
all  ilic  |iaiticii!drs,  :iud>oii.  ii|n»ik  c< moderation 
•fall  tiiui  is  allf'^iil,  an-  lo  In'  j:idif^s  what  ik 
■uificicint  proof  to  cunvict  the  ili-fcndant  of  the 
crime  liiat  is  laid  to  him  ;  uhich  iii  tvilfol  and 
corrupt  iicrjiiry.     The  iiidii  i:ur!it,  i^rpntlrnien, 
•ets  forili  tlib  oath  that  Ojte>  did  make  at  Ire- 
land's tnal,  and  then  a'.ir»  it  to  he  ral<»e:  fur 
tlie  oatii  that  he  did  t<:kr%  riut  stiinds  llni& : 
tliat  he  dill  swear  he  nab  iirt'srnt  nt  a  consnit, 
held  at  tlu*  W  hite  llorkc  taviru  in  the  Su-nnd, 
the  24th  of  April  1G7U:  that  he  did  swt  ar.  that 
it  wn8  ilicrr  icsolvcd  to  innrdcr  tht-  laii.'  kiiiijf : 
how  that  that  ristdiition  was  carricsl  hv  him 
from  cliau:biT  to  tihanibcr,  that  is,  to  \\  hitc- 
bread's  and  Ft.  nv.  irk's,  and  irtlnmr.s  chamhii-s, 
and  SAW  t belli  si'^n  this  n  solution  iIiltp:  and 
the  a.^si^rmuiil  ut  llii*  poi  jury  is,  that  hi;  was 
not  prisciU  at  an\  consiiit,  'tis  not  that  ilu  re 
^vas  not  aoy  sut  \\  < mtsuU,  tliuc-^li  il  a;ij]i':iiN  hy 
the  f :\ i(J('iu-i.>  tliat  tluTi'  Wiis^  UiM.t  .vuch,  but  tli.U 
he  was  not  pri-st-iit  at  any  coimuit  ui  ail  hrld 
tiuTO  al  tiriL  time-. 

Now,  til  at  hf  did  make  sairh  an  oath,  is 
proved  by  a  vtonhy  t;entlL-iuan,  I^Ir.  Foster;  a 
geiith'iuan  known  tu  you  all  that  live  in  the 
city  ill'  Londuu ;  and  he  did  truly  make  that 
remark  in  tlu  beurinnin^  of  his  testimony,  that 
auy  honest  man  in  his  place  would  havt;  done, 
that  he  was  one  of  those  unfortunate  men  that 
tried  Mr.  Ireland ;  for  though  a  man  do  ^o  ac- 
cording to  h.'s  coil  Hricnce,  as  to  be  sure  there  is 
no  question  to  he  made  of  it,  but  all  these  jury- 
men did  in  lindihi;  that  verdict;  yet  whcu  1 
come  to  fiud,  that  the  evidence  U[K)ii  which  I 
CODvicted  tlujbe  ineii,  is  detected  to  be  talse, 
and  that  upoa  my  verdict  the  persons  wenr  • 
executed ;  thoiii^li  no  j^udt  of  thoir  blood  is 
really  contracted  by  me,  yet  I  caiuiotbut  think 
Diyself  unfo.'tunate,  that  1  was,  thou;ji:h  iiiuo- 
Cently,  au  ii.struiuent  of  tht-ir  dt  ath  ;  and  there  J 
is  uever  an  one  of  \  ou,  but  w  ould  lia\  e  thous^iit 
yoursehcs  uiifortiinaU',  if  }ou  h:ul  couvjeti'd 
men  ujmnsucha  testimoiiy,  which  tliou<r by uu 
believed  tlien,  vc-i  afterwards  you  should  liavc 
reason  to  cuncfude  was  talse.  And  yet  Gates 
would  hiTc  you  thiiiki  that  because  they  be- 


llev^il  him  wlicu  he  was  a  villaia,  and  not 
knountolio  so,  you  must  believe  hiai,  not- 
witliMtuiidin^  liis'\illaiiiy'  is  uow  disicuveretl ; 
for  that  i<  aU  the  argiiinenl  this  leanictl  doctor 
h.i>  a  miuil  to  impose  upon  you  by. 

(nnilr^iULii,  Mr.  Stibeitor  ha^  been  Tcry  par* 
tienlur,  ill  ;;i«iu£r  an  acenniit  of  the  whole  evi- 
dt  nee,  anil  then  it  comes  to  thiai,  whi«-h  \%  th^ 
iiatiir.il  ipiestioii  iu  the  Ctise  ;  « higher  upou 
the  tcitiuiuiiies  that  have  U-eu  j^ivcn  to  you, 
ther«MliK-.s  rt.iuiiin  so  much  as  a  doubt,  ^hat 
viTiliei  \iiii  ou^ht  to  if.^ei*  For  1  cuufen. 
Were  il  a'  iiiiii>;  iu  the  least  flouhtluls  matters  of 
peijiiiy  are  so  nice  and  lender,  that  we  bimI 
yoii  iiu^lkt  to  be  cautious  hi»Mr  you  convict 
people  for  perjury  iu  doubtful  inatieri  \  but  if 
it  beathiii^  without  ikmbt,  and  pl^iDly  evi- 
d>4it,  that  then*  «\a8  a  verdict  thereupon,  if 
adds  to  the  i^uilt,  beitiuse  the  justice  of  the  na- 
tion is  imposed  U|»on.  The  God  of  IleartD 
dehier  rvory  hon«st  man*s  soul  anil  coufcienct 
from  such  j^uilt!  For  my  part,  1  wciuld  not  for 
the  universe  have  the  least  guilt  of  uiaoctat 
blofHl  he  uptin  lue. 

Then.  (j«ullemi-n,  to  prove  what  Oates  swor« 
is  not  true,  you  have  no  less  thaa  twenty -two 
witiufsxes,  t)int  swear  directly  he  v^ui  not  hcrt 
iu  l/)ndou  the  'i  ith  uf  Aprir  1678.  uut  it  uuy 
be,  that  it  is  not  such  a  iiositive  festinaony  as 
the  law  rcquin-s  tu  prove  a  pegury  :  but  then  to 
swear  directly  that  he  waai  in  aaotlier  place  at 
that  titne,  [t»  a  po.siiivc  contradictioB  to  his  evi- 
dence, and  this  has  been  testified  by  the  oaths 
of  tuenty-two  persons,  a(^aiust  the  credil  of 
whohc  testimony  there  is  no  otjcction  at  all 
really  made,  but  only  impudence  ;  and  that 
^)ladow  of  an  objection,  they  arc  idl  Paiiists 
and  I  am  a  Protestant :  and  tridy  a  wonderful 
credit  it  is,  I  mii>tiired8  say,  for  the  Protestant 
Hrlii^ion  to  have  such  a  learned  and  pious  sup- 
poitt-r,  as  Mr.  Chites,  to  be  uf  that  persikasion  \ 
but  it  is  certain  there  was  a  Judas  atuongvt  the 
twel\r  apostle^,  and  then*  are  rascals  nf  a!l 
])ersuasioiis.  And  truly  1  take  it  Inakc^8  never 
the  more  for  his  ailvanta{;;;e,  nor  the  honour  t'\ 
our  church,  that  he  is  pleasi^  to  call  himself 
by  that  name,  whii  h  he,  and  such  as  he,  have 
brout^lit  into  some  scandal  and  reproach,  bj 
settin;;  themsthe-s  up,  as  tlie  |(reat  pillars  nf  it; 
but  we  know  Dr.  Oates  has  hern  %ery  Ubenl 
to  himself,  hi-  has  i;;iien  himself  baptism,  acii 
i^i^rn  himself  the  tluetor^s degree,  and  now  he 
t:iiesiiiuiNelf  the  title  of  the  rt'forming  Pro- 
ii^iaiii,  31  r.  Oates.  We  ha?e  Protestant sbon* 
makers,  and  Protestuiit  joiners,  and  Protestant 
Athi'ists,  and  all  sorts  of  true  Protestant  rascals; 
but  it  becomes  us  ami  you  to  assert  the  honour 
of  our  ri  li;rion,  by  ilisowniiig'  any  leilowshif 
with  sill  h  lillakiiN,  or  their  ucliuns. 

(ieiitli-iuen,  the  method  that  wSa  taken,  giio 
you  a u  exact  account  in  |Miint  of  time,  as  It 
I  his  \i  hole  bn^iineNS.  First,  says  Sir.  Uilsfe)',  1 
h-li  him,  iu  time  Oie  *J3d  of  Aprd  New  Stile, 
at  tSi.  (>iller^,  and  1  am  sure  I  sa!Kr  bi|n  that 
thviK  which  is  the  I3t!i  Old  Stile  ;  the  24tb«l' 
/\pril  Nevv  ^liile  ;  which  is  the  l^thOld^k. 
I  caiuc  ii'om  !!^i .  Omcrsi  I  did  ipn^ jks  hjiplbcrr 


1217] 


STATE  TRIALS,  1  Jambs  II.  1685.— /or  Pttjury, 


[1218 


that  moroing,  but  I  myself  came  to  Calais,  it 
being  Sunday,  and  I  staid  tiicre  till  Sunday  in 
the  at^ernooii,  and  all  nigbU  I  came  on  Mon- 
day in  tbe  af\en)ooii  to  take  water  at  Calais, 
and  from  thence  went  to  Dover.  And  from 
thence  tbe  next  day  1  went  towards  London  ; 
but  1  staid  four  or  live  days  by  tbe  way  befure 
I  came  to  London  ;  but  then  there  is  this  cir- 
cumstaoce  that  you  must  take  aloiigf  with  you, 
gentlemen,  tluit  at  this  time,  one  Mi*.  Burnuby 
wucoininff  from  London,  and  goins;  to  8l 
Omeri,  and  met  with  Mr.  Ililsley  in  his  way 
towards  I^tidon  :  says  ililsley,  1  came  aflcr- 
wards  to  town,  and  that  was  u|>on  the  Monday 
followine,  which  hapjieus  to  be  the  9 1st  or  22d 
of  April,  our  stile  :  but  this  I  do  remember 
Tcry  particularly,  which  makes  his  testimony 
to  be  true,  and  not  dressed  up  for  this  occasion  ; 
says  h(>,  I  told  one  0»buni  at  that  time,  that 
wc  had  a  preltv  fellow  at  St.  Omers,  that  went 
sometimes  by  t^t*  name  of  l^cy ,  and  sometimes 
by  the  name  ot' Gates,  a  minister  of  the  church 
ot  Knj^land  ;  and  Uiere  he  comes  and  gives  an 
account  of  his  ridiculous  childish  actions,  and 
what  a  remarkable  fellow  he  was ;  and  this, 
says  he,  1  told  to  Osbum. 

Now,  to  make  tliis  goo«1,  you  have  one  Mr. 
Dorrel,  who  tells  you  there  happened  a  dis  • 
course,  where  he  was  present,  between  his  mo- 
ther and  Mr.  Osbum,  about  religion ;  and 
amongst  other  things  O^buru  did  say,  Mr.  Hil- 
sley  had  told  hiiu  ho  left  Gates  at  St.  Gmers 
when  he  came  away  from  thence  ;  and  Mr. 
Obburo,  he  comes  and  says,  1  remember  1  did 
tell  Mr.  Dorrel  and  his  rauther,  at  tliat  time 
tliat  Mr.  Hilslcy  did  tell  me  this  story  :  so  that 
here  are  these  two  witnesses  which  support 
Mr.  Ililsley  in  that  circumstance  of  the  time 
of  his  coming  away,  and  his  relation  of  Gates 
being  \e\\  behmd  him,  and  that  this  was  related 
about  the  21st  or  32d  of  April. 

Burnaby  is  the  next  |)erson  that  was  pro- 
duced, and  he  swears  he  met  Hilsley  by  Sit- 
tuigburn  ;  and  he  happens  to  set  out  tor  8t. 
Omers  the  18th  of  April,  our  Stile,  and  to  come 
thither  to  St.  Omens  the  21st;  and  he  swears 
positively  that  he  was  there  the  21st,  22d,  23d, 
«od  was  there  the  25tli  day  of  April,  our  Stile  ; 
and  he  does  positively  affirm,  that  all  those 
days  he  saw  Gates  there  at  St.  Omers  ;  that 
Gates  intruded  into  his  company  at  his  first 
coming  ;  and  that  he  and  all  the  others  scho- 
lars wondered  at  the  confidence  of  the  man  ; 
and  he  particularly  remembers  that  he  was  with 
him  at  a  public  entertainment  that  was  there 
the  S.5th  :  jind  if  so,  then  it  is  imjiossible  that 
what  Gates  has  sworn  of  his  being  at  the  con- 
sult the  24th  of  April,  our  Stile,  can  be  true. 
And  except  you  can  imagine  Mr.  Gates  lb  fly 
from  St.  Omers  the  24th  day  in  the  morning 
and  be  at  the  consult  and  back  again  at  night, 
which  is  more  than  he  would  have  believed, 
because  he  swears  the  contrary,  you  mutt  con- 
clude that  what  be  swore  was  false. 

The  next  witness  is  Mr.  Pool,  and  he  comes 
and  lays,  he  was  there  at  St  Omefs,  and  he 
CMoeover  fiooitlieBoatheSStliof  April|  and 
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that  was  the  day  afler  Gates  swears  the  consult 
of  the  plot  to  lie  here ;  and  all  the  rest  of  the 
witnesses  do  directly  swear,  That  at  the  time 
that  Pool  went  from  thence  Gates  was  there  : 
so  that  the  testimony  of  P^m)!  is  fully  and  po- 
sitively continued  ;  and  Pool  gives  you  a  rea- 
son why  he  came  over,  which  was  the  death  of 
a  brot'.icr  of  his,  and  u|>on  a  prospect  of  an  es* 
tatu  he  came  into  England,  wliicli  likewise  is 
a  reasonable  circiim stance  why  he  should  re- 
member the  time,  because  hu  had  such  induce- 
ment to  come  over  hither. 

The  next.  Gentlemen,  is  one  Thornton,  and 
he  comes  to  the  month  of  May,  to  the  Ist  and 
'ind  of  May,  their  Stile,  which  was  the  2 1st  and 
2:?nd  of  April,  our  Stile  ;  and  particularly  he 
is  sure  Gates  was  there  upon  the  23nd  of  April, 
our  Stile,  that  is,  the  2nd  of  May,  their  Stile. 
For,  says  he,  there  was  an  action  or  play  of 
the  scholars  ;  and  I  ran  tell  you  how  I  remem- 
ber Gates  was  there ;  Gates  had  a  mind  to  have 
a  place  to  see  the  play,  which  he  had  no  pre- 
tence or  title  to,  and  he  hatl  a  scuffle  with 
somclKMly  about  it ;  and  therefore  I  rcmerol»ery 
by  that  token,  that  he  was  there  at  that  time. 

Now,  Gentlemen,  it  is  not  easy  to  bg  ima- 
gined, that  six  or  seven  men  shouhl  agree  ia 
their  testimony  in  all  tho5!C  circumstances, 
which  in  themselves  are  hut  mu)Ute  ;  yet 
when  offered  as  reasons  to  induce  men^s  re- 
membrance, must  bo  allowed  as  gofnl  reasons  ; 
and  yet  this  is  to  be  thought  hut  a  m-ide  ♦;tory. 
If  sir  Richard  Barker's  ciKich-man  niid  Mrs. 
Ma>ohad  hud  any  such  circumstances  to  sup- 
poit  their  testimony,  they  would  h:ive  had 
much  more  credit. 

Tlien  there  is  one  Conway  ;  and  it  !.<;  very 
observable  what  he  speaks  of;  for  he  was 
there  all  the  while  that  they  say  Gates  was 
there,  and  he  quires  you  an  acoiunt  that  he 
saw  him  with  Burnaby  the  first  time  he  came 
over,  and  agrees  with  Burnaby  in  this,  that  he 
wondered  nmch  at  his  confidence,  and  did 
think  that  he  waa  very  well  known  to  him 
before :  he  swears  Gates  came  in  thither  about 
the  beginning  of  December  Ki??,  and  he  was 
not  absent,  says  he  and  several  more,  any  one 
night,  except  m  January  one?  at  Watton,  till 
he  went  away  in  June  X67H.  Nay,  they  are  so 
precise  in  their  memory  for  vf  ry  good  reasons, 
because  they  are  so  regular  in  their  societies, 
and  keep  a  strict  order,  each  has  his  fixed 
place  in  the  re! ecrory,  where  all  theSocii,  or 
the  members  of  the  college  do  meet ;  and  be- 
cause this  fellow  was  an  old  fellow,  older  than 
the  rest,  and  likewise  was  a  dunce,  therefore 
he  was  set  at  the  dunce-table  in  every  body^s 
view,  because  he  was  a  blockhead,  and  too  ol4 
to  keep  company  wi:h  the  boys :  so  that  though 
|ierhaps  one  of  those  young  fellows  in  a  mixt 
society  may  escape  the  view,  and  he  absent 
without  being  missed,  yet  remarkable  Mr. 
Gates  is  not  so  eas'dy  forgotten,  that  used  to  sit 
by  himself.  And  as  that  noble  lord,  my  lord 
Gerrard  of  Bromley,  says,  he  has  a  parnco^f 
lace,  and  a  particular  tone ;  and  there  wse 
more  rsMOD  to  recpark  him  than  toy  othfr» 
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lioih  11)1011  the  aiToiint  uf  liis  |irn»on  anil  of  liii  | 
nrtiuiis  :  so  thai  I  inii**t  lUfil.H  nsiv  imlffJ,  it  is  ■ 
nut  a  t!owiirii:ht  ami  posiii\o  'ffwrariii;;,  hiil  j 
Ihcir  testiniitii\  i>  i;!*!-!!  with  lUlihcratimi  »ii(l 
ncifilk'Ction  <>!' viirh  iiarticiihir  cin'uiiistuiMTs.  j 
aK  tn:iy  ri-.iMiiiuhlv  iiiducv  aii}'  unprtjiuhdtt  '■ 
pcrMMi  to  p«  i>  cTf«ht  to  it. 

Thf  next  wihu'Sff,  (•entlcmen,  is  Ilapfgcr- 
atom*.  \\  hiMr  ri  irif iirt>  is  wondrrtiil  jiartlciilarf 
uiiil  wiy  iii:iti'rial  hk  to  the  rin*iiiii!itaDrc'K  that 
a(Voin|iuiiv  it.     For  voii  arc  to  ohseiri',  that  in 
iht^i'  colli*i;rs  Slinu'  are  of  the   Koclalily,  and 
Home  art:  iKii ;  aiifi  some  arc  of  such  and  Kurh 
classes  ur  I'nrnis,  and  others  of  other.     Now 
this  irentlenr.in   :uul   Mr.  Oaten  were  of  the 
Kame  furiu,  and  he  floiK  |iarticiilarly  rcm(*nih«T 
that  he  uasKvttiii;r  nji  for  a  iireaeher,  as  he  has 
an  exetllont  knack  that  way ;  aitd  he  tells  yon, 
iio«v  ridiculous  he  made  the  late  kin^  in  a  'ser- 
mon ;  that   he  halted  hitueen  two  opininnii, 
and  tliere  ran  a  stream  of  l*ii|>ery  tietwcen  his 
Wga  ;  itiul  such  hke  |>rec-i(Mis  st'iifT  he  ventetl. 
And  to  ti.\  itttil»c  ahnut  the  same  time  that  is 
now  in  ffneNtion,  he  ssiys,  he  particularly  re- 
weinlK'rk  it  was  when  he  was  render,  when 
Mr.  Oatts  \«as,  it  seems,  the  buflooii  to  the 
s'K-ittr,  or  as  I  may  call  him,  tin  jack- pudding 
to  the  eullepfe,  that  used  to  nnke  tliem  S|M>ri, 
and  was  guilty  of  so  many  ridienlon^  tliini^s^ 
that  tliry  could  not  hut  jiiit  particular  remark!* 
upon  him. 

Next,  I  take  notice,  that  tirn  persion  says, 
there  were  tuo  persons,  U  illianis  and  ^larsh, 
that  were  (pialified  to^ivesuflrajj^es  in  the  con- 
gregation, that  is,  they  were  past  eighteen 
yeaisstaiidiuir,  and  did>>^o  o\er  :  for  that  there 
was  a  eonvult,  is  not  flinicd,  nor  that  it  w;is  in 
London,  IH'V  thai  it  w:is  up(<n  llio  JItli  ot 
-A|)ril  ;  hut  tluy  >;i\,  it  M;isa  triunii.il  meei- 
il)^,  which  th(.y  usid  to  have  nnrf  in  thitc 
years  for  the  ehoiceof  sunieoflif'tr*:  in  iiiniinuc 
die  affairs  of  the  .soeirty ;  as  for  th*;  <  hi-ice 
of  a  provincial,  and  otln-i-  P'TSdms  tliit  tlit-y 
wrre  10  send  ujion  iheir  enuiids,  in  onl>  r  to 
lite  suppoil  of  their  riH-iety  :  m»  thnt  luidt  r 
tlie  cidoiir  and  roinitrnunr"  nt'  ^Oi:)i  was  in 
itself  onl inn ry  and  usual,  and  that  h;ipn<  ihhI  to 
beat  that  lime.  Oatcs,  uho  h:;rl  heard  sfinif - 
what  of  it,  and  that  it  was  the  'J](h  (rf  .\]>iil, 
and  that  such  and  such  were  to  be  there.  In^  iipun 
that  hei;i-K;iy,  as  should  srcin,  at  St.  (hners, 
doc:;  ftiifTii  aud  contrive  this  preiendetl  eon- 
•pirary. 

The  next  is  one  Hceston  ;  and  it  is  very  ma- 
te) iai  ti>othat  he  swears:  for  hcsides  w(iat  he 
testifies,  that  from  tlie  time  of  his  eomini;, 
whiehwasin  Deceinher  ITw?,  he  was  not  ah- 
•^nt  till  the  JHrd  uf  June,  uhi  u  h"  wt-n!  away  ; 
mid  for  ttii:  time  in  (luesli'in.  he  v(t\  \\v\[  re 
liiemlH.-i ^  his  U-ip^"  then-,  hy  iliis  i  irr<Uii-<!aii('e  : 
•ays  he,  J  was  ehoM?ii  ;u  Im»  rcruK  r  i»f  the  so- 
-alityin  tin*  n.MU'h  oi  M.*\'r)u  hut  tlicn  Dates 
eouus  and  i»ils  the  n^'u\.  nii?  .  Vi.i  v  |j:iii«!'. ;  hpt 
•till  uith  u\*'  then' was  il.iit  I-,  js*  lit  rr^-r^  •«!, 
tliat  if  he  sliouJd  ur  am  l  n  •  1.11  ftf  iiMdi  i: 
llierr  ui>ona  Sundav  i«r:i  ln!\-i!iiv,  I  \«'asthiii 
to  havu  read,  and  lu  hatw  snppUul  liis  place. 


Hays  he,  1  wa»  there  from  Mareb,  tOI  tiM 
tin'ie  Oatps  went  awav  in  June ;  uid  Oatca 
rcnil  tlierc  that  very  hSnnday  before  the  tine 
in  June  that  he  went  away.  And  I  am  sore  I 
heard  him  read  ever}'  time ;  ami  in  erase  be  had 
not  rp:ul  every  time,  I  must  have  read  in  his 
abseuce :  but  1  did  not  read  at  all  during*  that 
time. 

Now,  Gentlemen,  when  a  man  is  to  succeed' 
or  to  s-up^dy  the  ahaence  of  another  in  an  office 
that  is  iHfcuiiar  asto  the  cbnrj^incurabent  upon 
the  oilicer,  and  considerable  as  to  the  |irrlH  of 
it,  that  must  needs  make  an  impression  upon 
the  mind,  and  jnvea  man  a  more  exact  mncm- 
hranre  of  the  tiling  ;  and  therefnru  I  recom- 
mend it  particularly  to  yoiirobserration. 

The  next  is  one  ^Ir.  Smith ;  and  he  RaySf  ha 
saw  thitesi  there  all  the  time:  and  as  to  one 
part  of  it;  when  he  himself  was  in  the  Infir- 
mary, t>at(*s  went  to  visit  him  every  two  or 
three  davs  ;  nay,  and  about  anch  a  time  in 
>lay.  sa} s  he,  w hie h  was  about  the  bc^nniug 
(d'  .May,  Oatcs  liein^  then  in  theinflrmary,  not 
well,  tlie  Doctor  and  he  had  a  pretty  dialogne 
tuoi'tlier.  and  Gates  spoke  false  Latin  to  tbe 
Doctor,  tor  he  .said,  *  8i  plareat  Dominatip 
*  \estra.*  inthp  iH'jLpnnin;;  of  his  compliment: 
this  he  did  partieiihtrly  say  was  the  expression 
that  this  excellent  scholar  used  to  the  phvsi- 
ciMU  at  his  first  application  to  him,  and  alftbc 
whole  college  took  notice  of  that  piece  of  bis 
U-amint;'. 

Tlic  next  is  one  Price,  and  he  tells  yon,  be 
was  tliere  all  the  time  that  the  others  s|iieak  of; 
he  remembers  him  ver)-  well,  and  iiarticniarly 
-»iys,  I  am  sure  t>ates  w  as  thiTe  tne  1  Itfa  of 
Mn\  N.S.  Mhir'h  «i!l  he  theHi-stof  !^Uy  O.S. 
iM-ninsc.  sa\she,  I  know  he  was  soundly  beaten 
\\v.\\  day,  unoii  n  (pnirrei  that  he  had  then*. 
Til  is  |i:irticu1arly  he  .**  peaks  to,  liesidcs  his  re* 
tiK  iii!irnne«>of  tlie  other  circumstances  in  coo- 
runcnce  m  ith  the  form  or  witnesses. 

Mr.  Doddini^tcn  swraistho  5uimc,  and  Mr. 
(jerrard  als(»  sut  r.is  thr^i.iine.  with  tliat  other 
pTirtirnlar  circnniNtnr.ce  th:a  Mr.  Siilicitnr  re- 
pea  In!  lo  you,  whjili  vas  ff  IHtes^s  liein^ tbers 
upon  thedav  (>l'cniilTrurjtii>n,  the  36th  of  Mav 
N.  S.  ihe  itith  (d'Ma\  <>.  S.  and  he  is  sure  of 
it,  iM'causehe  Mas  coTifiruied  along'  whh  hiai, 
and  therefore  it  is  iippotsifde  hp  should  forget 
it  :  and  my  lord  tieinird,  who  was  next,  nves 
this  nason  u|N<n  hi**  remembrance  of  ajl  the 
Ion -nuntiont  d  piirticulars,  that  he  alwarc 
took  <|!rri;d  i»^!ieeof  the  man  for  his  cantiic 
tone,  his  pli\sio^niimYt  ^u*^  retiiaikable  bc- 
haiio'ir, 

'fJK  n  il'rrr  is  Mr.  Morsfan,  who  is  no  Paml, 
)<i>i  a  n)':rJ::t<.T  o!' the  IMiui'ch  of  Kn|Hand*  now 
I  ^\^.  ihic*^  m;  s  n!ti;Ty  «ith  all  the  rcsst,  becann 
I  tli  *\  wrre  ('iith'ilu's ;  hut  what  has  he  to  nt 
1  t:»  Mr.   Morpni.   who  is  a  Protestant?  Wbj 
'  till'  t'.-uth  i<:,  then'  an;  none  of  them  to  be  be- 
lli vn',  Ijceaes."  liny  swear   ag^iinsl  him  and 
it;i'!\  hfoi-'.i   t»'h«  pennitteil  to  ^ve'thri 
I.  ;.-*»:.  i.rii  islikriotjo  \ery  hard  writb  hhn  : 
t'r  -t  I'l  rnsr  \ou  Mieve  but  a  ttiird  part  oftbe 
I  tcv\.xi:ony  tiiat  has  beni  giroi,  it  is  eooogh  U 
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do  his  Vfork.  But  what  says  Mr.  Mor^ifaii  ?  rare  that  nnne  should  sig^n  w  licA  thry  were  all 
Truly  he  comes  up  to  Uie  24th  of  April  partini-  to^tlirr  and  aiiiunjjf  theiust-Ives,  hut  must  have 
larly,  and  he  tells  you  how  he  remembers  it ;  it  carried  up  and  down  from  otio  man's  chain- 
^audthe  first  occasion  he  had  to  look  into  it  wa<},  her  to  another,  and  tind  no  bo<ly  to  trust  with 
they  heinc  all  surprizetl  at  ^St.  Omers'ot  whitt  this  aflair,  ihnt,  if  discovered,  must  suhject 
Oates  had  sworn,  and  Mr.   Mur^n  recollect- |  them   to  present  dcsUucrion,  and   ruin  their 


ing  with  himself,  did  remember  that  very  day 
he  was  playini^  at  ball  within  the  collei|fe,  and 
happeaed  to  toss  his  ball  over  the  wall  into  the 
garaen,  and  not  beinj;  aide  to  recover  it  in  any 
other  way,  he  spied  Oates  walkings  and  looking 
into  his  book,  and  tliereforc  he  desired  him  to 
lend  him  his  key,  and  by  the  help  of  that,  he 
weut  in  and  fetched  his  ball ;  and  this  was  the 
very  dav  that  Gates  swore  he  was  here. 

Mr.  Arundel  says  the  same  :  the  two  Tur- 
berviles  say  the  same ;  and  one  of  them  is  posi- 
tire  to  have  seen  him  there,  either  the  24th  or 
S5th,  or  SSrd  and  34th  of  .April  O.S.  which  is 
the  3rd  and  4th,  or  4th  and  5th  of  May  N.  8. 
and  if  it  were  either  of  these  days,  it  caniuit 
be  possible  be  should  be  here  at  the  consult. 

The  next  is  Mr.  Clavering,  and  I  cannot  but 
particularly  take  notice  of  what  he  has  sworn : 
ne  says  Mr.  Gates  was  there  aH  the  time  tliat 
the  rest  speak  of;  but  it  seems  particularly 
about  the  time  of  the  congregation  m  Ix>ndon : 
there  comes  in  a  stranger  that  was  poor,  and 
this  gentleman,  3fr.  CfaTering,  made  a  collec- 
tion for  him :  and  it  was  taUcfldof  in  the  college 
as  the  reason  why  he  had  .||pl  success  in  his 
collection,  because  the  fathers  were  gone  to  the 
congregation.  Nay,  and  yet  fkrther,  says  he, 
I  do  remember  particularly  that  Mr.  Williams 
and  Mr.  Marsh  did  go  over  to  the  congre- 
gation, but  Gates  did  not ;  for  I  do  remember 


whole  party,  hut  only  Air.  Gates,  who  was 
none  of  their  own  order,  nor  does  apfM^ar  to  be 
of  snch  credit  amongst  them.'  Cun  >ou  be- 
lieve any  men  should  be  so  void  of  sense  and 
reason,  that  of  tifly  to«<^'ther,  and  those  reptited 
as  subtle  as  any  sort  of  men  vi  haisoever,  tliere 
should  not  be  one  man  of  common  understand- 
ing, that  should  take  care  for  a  more  rational 
management  of  so  great  and  hazardous  an  un- 
dertaking ;  when  tney  %vere  met  together,  and 
might  have  dispatched  it  in  a  quarter  of  an 
hour,  they  should  separate  themselves  into 
several  parts  of  the  town,  and  trust  a  resolution 
of  that  nature  in  Mr.^  Gates's  pocket,  in  whom 
if  they  had  had  more  confioence  than  they 
seem  to  have,  yet  it  was  folly  and  madness  to 
give  him  that  opjiortunity  of  desti-oying  all  of 
them,  and  makmg  himself?  Were  there  no 
other  evidence  but  the  very  testimony  of  the 
thing,  it  would  go  a  very  great  way  \\\i\\  me, 
f  confess ;  but  1  must  say  withal,  you  are 
1 1  judges  of  this  fact,  upon  a  superadded  testi- 
mony of  92  witnesses,  riva  voce ;  I  think  it 
leaves  the  thing  without  any  doubt. 

Gentlemen,  the  an<«wer  given  by  the  de- 
fendant to  this  eharge  is  very  talhieious  ;  and 
though  he  puts  such  a  countenance  upon  it, 
as  though  his  witnesses  wei-e  such  persons  of 
credit,  that  nothing  could  be  objected  against 
tliem,  yet  he  is  certainly  very   much  mis- 


when  Williams  and  Marsh  came  back  again^  I  \  taken  in  that :  he  has  produced  but  two  po- 
had  some  discourse  with  Mr.  Gates  about  the  I  sitive  witnesses,  and  those  two,  as  ]K)sitivc  as 
congregation :  he  came  to  me,  and  desired  to  I  they  are  in  their  proof,  are  likewise  |Mjtiitive  in 
know  of  me  what  account  I  was  able  to  give  of  I  their  contradictions  of  one  another,  and  what 


the  matter  of  that  meeting  afUr  the  consnit 
was  over.  Now  had  Mr.  Gates  been  there, 
and  been  a  person  of  that  great  trust  that  he 
had  sworn  himself  into,  he  needed  not  sure 


they  ha«e  said  is  left  to  your  consideration. 

'the  one  is  a  coachman,  the  other  was  sir 
Richard  Barker's  house-keeper ;  they  indeed 
do  say,  sir  Richanl  Barker's  wife's  sister,  and 


not. 

There  is,  besides  Mr.  Copley,  another  wit- 
ness, Mr.  Cooke,  that  speaks  (uuticularly  of 
the  30th  of  April,  tliat  he  was  sure  Gates  was 
there  then,  because  of  the  procession,  and  be- 
cause he  walked  by  himself  in  it ;  and  Wright, 
tlie  last  witness,  gives  a  general  account,  but 
•peaks  to  no  uarticular  time. 

And  now,  Uentlemen,  after  all  this  evidence. 


have  asked  Mr.  Clavering  at  St.  Gmers,  what '  his  nephew,  and  his  daughter,  and  his  nieces, 
the  business  of  the  consult  was  at  London,  !  and  a  worshipful  knight,  and  I  know  not  who, 
where  he  himself  bad  been,  but  the  other  had  j  that  the  old  woman  tells  me  are  gone  into  my 

country,  were  all  there  at  the  same  time,  and 
nobody  comes  to  testify  it,  but  only  this  coach- 
man and  this  old  woman  :  these,  gentlemen, 
are  things  fit  to  be  thought  of. 

But  now  let  us  consider  how  they  agree  in 
their  evidence.  Says  the  woman,  *l  saw  him 
not  til(  the  beginning  of  May  ;  but  1  am  sure 
he  was  there  before  once  or  twice.  And  how 
does  she  know  that  ?  Because  the  coachman 


viva  vocCj  vou  must  give  me  leave  to  hint  7V<-  j  told  her  so ;  and  he  came  tliere  several  times. 


Umonium  ^i,  an  improbable  oath  was  that 

which  Gates  owns  lieniade,  if  it  be  considered 

in  all  its  parts.    Can  any  man  believe  that 

^ftv  persons  should  meet  together  in  a  tavern 

inLoodoD,  apd  these  fif^  persons  should  come 

to  a  resoilutioa  to.  kill  the  iun^  and  sobrctt  the 

.  fOTemmcot»  and  alter  the  reli^n ;  aud  that  this 

consiUt^n  being  drawn  up  m  the  taTem  (for 

.40  be  swears  it  was),  they  soonld  sever  tbem- 

. jrifM  iaio  kwwr  clubi.md  eoiqpioiesi  and  take 


but  lie  did  dine  there  but  once  ;  and  when  he 
came  there  the  first  time  she  saw  hiui ;  he 
came  in  such  a  difwuise,  and  he  had  a  short 
perriwig,  and  a  kind  of  short  white  coat,  and 
a  white  bat.  But  when  the  coachman  comes 
to  swear,  he  tells  you,  the  first  time  he  saw 
him,  the  woman  saw  him  too ;  that  he  had  his 
own  hair,  and  cut  close  to  his  ears,  that  made 
him  look,  as  the  young  fellow  told  her,  like  a 
Quaker.    And  wmd  1  ad»d  the  coachman, 
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Arr  \ci\\  «urp  ihat  Rfnjaihin  the  yoiin&(  tVlloiv  !  ber  Mr.  Oites  was  examined  in  the  Hoaie  of 
dill  y»e  hiiu  the  first  linie  you  saw  him  there?  j  Lonls,  anil  was  believed  (here,  because  thej 
Up  told  ine,  Nn  ;  bu'  he  ivan  sure  thu  old  wo-  did  Mitve  he  x|ioke  tnitb  at  that  time  ;  but 
nun  did  liM>k  out  of  ihr  \vio«lovr  nnd  vf  him  ;  >  now  iifion  ctuiMderation  of  the  contradictioiis 
^hich  she  fh  ni«'«:.  I  ihen  uskeil  hun  litiw  oftfn  '  and  falsities  of  his  L'vi«]i.>n(v,  1  cannot  but  say, 
lit-  (hiiiil  th«-n:*  Hi'  tells  yon  VAi.-ral  tini«s.  !  I  do  iM-lirTu  him,  says  hf,  to  Im' a  ^eat  villaia, 
and  thi  n  urn*  sii-*'i  ninl  stuh,  uiid  ilii'  oiii  !  and  that  ho  \\\\^  bt'en^iiilly  ot'spillinir  inncN*eat 
wiKiiMt  fliil  s^-'' hi]ii  \\w\K-  tli>r«  si'icral  iiii>>  s  :  hl(NMl.  Ami  thi^  iiobii'  hird  speaks  u  it h  ^reat 
which  she  di'niiTS  tiiii  sh>:  <%ci' saw  him  (hi  c    honour  ami  eunsiilrration:  and  truly,   I  beliera 


tlitit:  alio; o  011^*0.  Anil  I  i:ik«'  hniirt- iif  ono  of 
the  i.'vi«l' noi ,  liie  foa.'hiiMii,  ht?  *\\\xA  l)ut  an 
<Mid  sort  of  ivasi.ji  tor  ins  w  nirMi,|)i-aui*i\  In 
Ft'bruaiv,  ka\s  h<*  mv  \w\\  (li«  d,  and  inv 
inastiT  was  sick  at  I*utiu\,  ami  Onus  came 
iiit<»  the  \urii  while  I  uas  rh*anii!if  inv  f*oach  ; 
anil  I  aiu  Mirc  it  itas  uIilii  thr  lont  ^f  anns 
huii;^  ii\cr  the  d<in;-.  iN'caiisi-  lu'ask'd  no'  alicut 
iii\  lail\ 's  lU.ith,  aii-l  l>itTi.-fi>rc  it  n:ust  hi*  v.\ 
May  ;  ^^  hni,  Uiv  a<iirht  iK'i^  a|i|iL'ai'  to  the  cou- 


if  rviTV  nrin  that  is  here  wi?re  to  s(>eak  bis 
mind,  my  hinl  has  delivered  the  opinions  of 
us  all,  and  inanv  thousands  more  in  the  na- 
tion. 

Mr.  <)atc!«  called  next  my  Lord  Chief  Baron, 
iny  hmthor  Gregory,  my  lord  of  l»ndon,  sir 
fiiH^n^oTn^iy,  Mr?  Williams,  and  my  brother 
DullM-n.  Hutthi-v  ull  tell  you,  they*  are  able 
tu  ;;ive  no  particniur  answers  to  hi»  questions; 
anti  this  was  the  sum  of  his  evidence. 


tr.ii\,  ir  nii'^lit  hr  in  an\  oi her  month  after  the  To  this  Mr.  Attorney '(>eneral  has  |^fen  a 
C'ScuuhL'on  u:isnp;  and  in  flu*  i»tiic:' eireun.-  n  ply  of  evidence,  that  truly  is  of  rery  great 
stanir%tluMV  is  n<i  e*  tlaiuly  at  ull :  sfi  thut  it  ,  moment.  First,  here  is  produced  Mr  ilt^r^ 
is  plnin,  tiK  ;r  Mitms<««s  swear  nrniiiliiii;  as  Uaki-nian,  whom  Dates  accused  of  hl|r||-trra. 
th(  ir  liuininir  h  .ii!>>  ih.-iu,  and  not  a<'C>»r(!iii!^  to  son,  vn\\\  he  suHereti  his  trial  and  was  ac(|iiitted ; 
any  reniendM.-iiife  thiy  have  of  the  lhiil^^  v>  that  ns  well  as  the  jnry  had  |^i\en   credit  to 

And  I  laihir  Inhere  it,  hrcau<e  the  third  him  in  the  t'ornur  verdicts,  so,  say«  Mr.  At- 
witnes<«,  that  is  |*a^e  the  a|Kithi?cary, that  used  i  tormy,  I  innM  S|ieak  likewise  fer  the  crrtHt  of 
to  mnkc  lip  sir  Itirhani  iiarker\  inediciites,  {that  \enlict  tiiat  did  dislielieic  him,  because 
iriviN  an  rvidcnce  contrary  to  both  those  ;  he  lhoni;li  he  did  swear  as  noindly  and  briskly  up 
Ciiiiiiot  n  niemher  the  yi-ar  |M>ssiively  t^r  par-  to  the  matter  as  he  bad  done  Di'f<  ire,  yet  when 
tiiularly  ;  hut  Til  tell  you  how  he  inw.ntsand  i  he  had  not  th?  MilTy  and  surprize  oV  his  dis- 
«i:iitr;:dirts  the  oihi  V  *ik-ople\  tesiiHi«>n\  ;  for  _  Cfvrrv  tn  support  hiin,  hit*  villainy  was  de- 
lie  rtnieM.beiN  he  eame  in  Mirh  a  disi;uis!\  Imt  \  tected,  and  the  innocent  ac«piilted.  And  be- 
lie hiiieves  nnhd.ly  nji'.k-*  to  hini  hut  hiniNelt',  sidi  s  the  recfinl  of  the  acquittal,  here  is  tbe 
Ih-imum'  Iu>  f.uud  hi:ii  uaikins:  in  the  place  !  perstin  hinis«*lf,  who  is  now  under  no  dr(*ad  or 
that  was  fur  the  coiniuon  Reception  of  the  pa-  \  danger,  havinsf  sIimhI  his  trial  and  bein£»'  ac- 
t'  Ills  ;  aii'l  In*  a>ke  1  fur  Dr.  Tuii'^'ue,  and  he  tpiitiid  ;  and  he  takes  it  n|)ou  his  oath,  and  in 
liot  Ill-ill^-  u.ilhn,  he  uiiii  auay  \ery  iliseon-  the  |>re.sence 'if  the  i.^reat(i(Hl, and  the  searcher 
tiutil:  ami  so  iiii'>^  th(  "e  three  n  itne>se!»  seem  of  heart*:,  that  whntsf»ever  Oates  swore  acfuiost 
tocDi'irr.diit  oru-  aiinilur  ;  anil  the  last  uitne>:s  him  at  his  trial,  was  eiery  tiltle  of  it  false*:  and 
'Walk  /,  wh'MN  the  ;:aison,  he  <':iys  noihiii^-  this  aequiltal  id' iii*^,  Itein^r  a:tr*r  i^reat  and  ma- 
to  the  malt:  I  ;  t<ir  it  (]m(>s  plaiidy  appear,  the  lure  eunsideralion,  is  an  evidence  of  another- 
lime\\lii«!i  lie  speaks  o|'^  wiiuh  wa<  a'.it.ut  a  v:iiise  liuality,  than  the  verdicts  of  tlie  other 
year.u:il  »  In'i   htCniphe  ^^a^eallnl  'o  it..iif'.     ciin\ieti(iii>. 

atti.-ii\i  .;  :.  riJal,  mill  he  in  \Ut  yaj-  Ne\i  to  him,  i<  my  ford  Castlpmain,  a  per- 
iod.'. •.  I'i  ■■  ii  !  1-  \t.,r  }'.7>>.  whi-'it  is  tlif  "•«!»  <'f  vi  ry  yreai  honour;  and  lie  cives  an 
ipi  si.  m  !,.  .  -.iij.  ;,  i.,ii^tli  hi  i'ere  lie  wei-t  a- count  he  was  arm  pfned  of  hiijh  treason  at 
lir.  t  i  •  >    <  >  I.I . «.  ti..-^  Li-ir,  :;ud  iipun  his  trial  Oates  was  producnl 

<»*ni'  :.;  ■:.  (If  o.!..  r  j.nrt  tif  Mr.  Oali  >'s  .  :  ■»  a  wili.iss  a«j^ainsl  him,  and  there  lie  swore 
deti  .jr..-  i,.  N  ,.-;-n  i?;...ii  tjiis  •  jiu' :  s  ;vs  l.c,  ]  Ik  met  witli  m\  li>rd  (^asllemain  in  Lincoln's- 
liivo  i>e.  n  -lelii  \i.d  !mi,  jul'.ri ,  tii"  p'olianifuts  i  iii.i- Kield.,  atnl  unvut  fauiil  in  rity  there  was  be« 
Ir.vo  ji\i  .1  ,110  en-  Iti  :  ain!  i-i  |.i..w  it,  he  h^s  tweon  tin  m,  m»  that  my  lord  could  iiot  trust 
•  uiv  i^..».  r:I  ;'i  !i..;'i:- Is  :.i:il  pi :  ^mioffpi.iliiy.  .  him  m  a  loss  affair  than  the  plot  ;  and  away 
'I  ,»■  .i.-t  \; .;«. :.  .  ;  ,ri!  <.r  !^t'\«,u  hiit,  who  sa^s  he  i;im-s  wiih  him  to  Fenwick's  clianiber,  thm 
hi!  e:(..:i  •  >..>  i.'i.  r  :<i  \  [.'..rlicular.;  cf  hjs  v\\-  to  t:dk  a-MH-.t  the  desiy^n  of  kllliii|£-thc  latekinif' 
d(  II. .'.  .i  . .  ^  '  .  .  r  ...•)(-.  ;  Ir.ii  he  reuK  iii.ers  Mr.  (latis,  of  all  mankind,  nmst  bethe  crest 
t!;;-  ;■:»..;.  .:.,/..  i.."ii  'in-  c^ii'  nee  ufivi  u  n;*ilj.  repo.siMry  of  this  secret.  Hut  th<*  jury  then 
jii..»-..  >.;.l  i..Lii>.i  .,  ;ri}  \(>ti.sa!>  w.^  i\-\  u\\  i:m>\\  •.!'.  ^  bein,j;  per^-ous  uf  (•I'eat  understandiucf  amf  in. 
Airl  i'.-  /•  -.ve,-*.'  .  u  ;..:  \\\\\\\\  [".v.,.!.-  i!iii  j.a\e  '.  ti.rrity,  did  not  belioe  Oates,  but  acquitted  mv 
cr.O"  f  i  !:  :::  .i.imis:;,  v.li  ,  d'.'l  i  e  tlinuUed.  "  loid  Oastkiuain,  And  he  does  here  take  it 
tri.  i.'v\\\:\\.:  j;.;u!ii:i  :..i-...  /.  .(I  jjiy  I'ird  »d'  upon  his  oath,  hucke<l  with  all  the  impceca- 
t'l  i;-  .:!\s,  l.i  v.a  M.  L  i.i  ir;  '  l'i.;>.-  ut'  Lords  lions  of  evil  to  himst  If  that  a  man  can  use.  that 
al  ii."  i; .:.-»  j;:::i.;  (»f  I..'-  di  ic.-.  *  rs ,  :,ri,l  c:mm»i  I  iliere  was  not  one  word  of  truth  in  Oatcs'stes- 
xt-Uit  ii.'t- .  iiiiy  ihi;:^-  iu  ) .  .-Ik -.i.ir.  Ihii  i:iy  i  luiionv  ;  nor  he  did  he  ever  see  Oates  in  bit 
loid*  iliuiuin:^.l.»:iv.:is;i^iii»;».  i,.(.i.- r;;.rueul»r  ;  ;  lift ,  till  such  time  as  he  was  taken  up  upon  hif 
and  "I--.  Oatc-*  i>Ci;ui  {t.  Iu:  i..»i^ry  uiih  him,  |  ac<'usatiun.  Now  are  here  two  persons  of  fao- 
bi>ca'.:k»  lie  spfjkc  ^o  luucii :  savh  lie,  i  rciuein-    nuur  and  quahty,  that  upon  their  oisfat  do  par* 
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ticnlarlj  gircyou  an  account,  as  in  thef^resence 
of  Almitfhty  (xod,  that  Gates  has  twice  I'or- 
sworn  himself  agaiust  them. 

Gentlemeo,  th«re  is  notice  to  be  taken  of  the 
Journal  of  the  Uoiise  of  Lords;  and  tlioagh  it 
is  true  for  the  sake  of  the  precedent,  and  to 
secure  the  justice  of  the  nntion,  we  did  keep 
them  strictly  to  their  proof,  tliat  it  was  upon 
outb.  And  as  to  the  business  of  Smith,  thougli 
we  do  beheve  the  thin^  in  our  private  judg- 
meuts,  yet  we  thoti<jht  it  not  tit  to  b^  per- 
mitted, tliat  persons  should  upon  their  own 
oaths  coufeirs  themsclve:)  to  be  guilty  of  per- 
jury, and  afterwards  giTe  evidence  against 
otjiers ;  tor  such  are  not  to  haVe  the  counte- 
nance of  e?er  being  witnesses  again :  yet  by  the 
records  of  parliament,  and  other  eridoncc  thore 
is  enough  to  make  the  matter  aimed  at  clear. 

For  it  is  clear  iiy  his  Nurrative,  that  Gates 
did  first  swear,  as  far  as  he  could  well  swear 
to  bring  him  into  displeasure  of  the  people: 
fur  that  utis  his  way  to  intimidate  ail  he  had 
to  do  with,  and  thereby  force  them  to  tomply 
with  his  designs.  And  there  was  no  more 
plausible  accusation  at  that  time,  than  to  accuse 
a  man  for  saying  somewhat  against  the  par- 
liament, or  Ming  in  a  combination  to  subvert 
the  Protestant  Iteligion.  But  you  see,  when 
he  comes  to  have  his  own  turn  seVred,  then  this 
man  upon  whom  he  had  fixed  such  an  odious 
character,  is  really  no  papist  at  all,  but  engaged 
in  serrice  for  his  king  and  country,  and  has 
Mr.  Gates's  passport,  a  thing  of  great  advan- 
tage to  him  at  tnat  season.  This  the  king's 
counsel  made  use  of  with  great  reason,  as  an 
evidence  of  tampering :  for  the  man  has  al- 
tered his  opinion  of  one  he  has  before  accused 
and  now  brings  him  as  an  honest  man  to  give 
evidence  for  him.  And  this,  say  they,  must  be 
intended  to  be  done  by  practice  and  by  threats. 

And  the  rather,  gentlemen,  for  that  vou  have 
an  account  by  witnesses  sworn,  that  tliere  was 
one  Cl&y  a  popish  priest,  that  lay  in  prison  at 
the  Gate-House,  and  whUe  he  was  there.  Gates 
and  sir  William  Waller  came  into  the  prison  to 
him,  and  tampering  with  him,  says  Gates,  1  bear 
tliere  are  some  St.  Gmere  boys,  that  intend  to 
testify  that  I  was  at  St.  Gmers  whtHi  I  say  I 
was  at  London ;  but  you  must  swt*ar,  that  you 
dined  with  meat  Mr.  Howard's  in  May  167B; 
or  if  you  will  not,  you  know  I  know  you  to  be 
a  priest,  and  I'll  hauig  vou.  Says  Clay,  where 
is  my  silver  and  gold  that  was  taken  away 
from  me  ?  And  welsU  know  sir  William  Waller 
was  wonderful  g^ood  at  the  fingering  of  gold  ; 
he  used  to  take  away  broad  pieces  as  popish 
reliques,  because  ot  the  crosses  upon  them. 
Says  Clay,  give  me  my  gold  again,  I  will  swear 
for  you;  I  bare  been  a  rogue  before,  and  I 
may  be  a  rogue  a^n.  iUid  accordingly  a 
contract  is  made  for  him  to  swear  directly, 
that  Gates  and  he  were  together  at  Mr.  (How- 
ard's house  in  May  1673.  lliis  very  fellow 
that  tells  you  now  the  story,  told  it  the  next 
morning  to  anotlier  man,  who  has  likewise 
sworn  the  imie.  Then  is  Clay  ednveyed  by 
Oalei  to  llie  Old-Bailey,  and  there  mreaiji, 
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being  thus  threatened  and  suborned,  that  in 
May  1678,  he  and  Mr.  Gates  dined  together  at 
Mr.  Howu*d's  house,  and  you  have  Mr.  How- 
ard prwluced,  who  docs  swear  that  Clay  did 
swear  5o  ;  but  indeed  he  was  not  there  with  51r. 
<^ates  at  «l inner  till  July  afUT. 

This.  gfiitJc'incn,  is  direct  (mrriiption  and  sub- 
ornation ;  and  if  a  man  will  be  a  corrupt  knave, 
and  endoavour  tu  suborn  wituc^sis  to  suifar 
that  which  is  false,  he  i;  liie  more  likely  to 
&\\\.x\'  tal!»e  himself.  Jiefiidtrs  that,  ^uu  are  to 
take  nulice,  here  is  his  own  Narrative  pro- 
duc«il,  where  you  have  it  sworn  by  himseU, 
that  he  went  back  to  Sl  Gmers  about  the  her 
ginning  uf  31ay,  and  uas  there  all  the  month 
ot  May,  aud  in  June,  till  the  latter  end  of  it. 
Thru  all  this  while,  either  Mr.  Gates,  or  his 
wituf  sses,  arc-  perjured  in  the  case  :  He  says. 
hestai'l  but  three  or  four  du}s  in  Engiand 
alter  the  consult  was  o\er,  and  then  went 
straight  back  again  to  8t.  Gmers.  Which 
must  Ih»  the  first  week  in  May  ;  but  if  yon 
believe  his  two  witnesses,  he  *clined  with  them 
several  times  after  that :  And  so  it  is  apparent 
some  oi'  them  ure  guilty  of  gross  aud  fool 
perjury. 

iSow,  gentlemen,  I  cannot  but  resort  back  lo 
the  objection  that  I  made  at  firsts  It  is  strange  to 
me,  that  a  man  that  came  u^ion  such  a  design, 
should  go  publicly  about  the  streets  at  noon- 
day, ihough  in  a  ilisguise,  yet  lie  was  known. 
But  if  you  take  the  persons  tune  to  be  in  the 
year  1677,  then  it  is  easily  reconciled  what  they 
did  say  of  their  seeing  him  in  such  a  disguise  ; 
and  so  all  their  testimony  may  stand  together, 
and  perhaps  they  may  mistake  in  t  point  of 
time,  though  not  in  the  sulistmce  of  their  evi- 
dence :  and  1  would  out  of  charity  conclude  it 
to  be  so. 

But  I  will  say,  if  they  are  to  betaken  strictly 
to  the  yearl678*,  it  Ls  monstrous  to  imagine,  that 
we  should  have  nobody  hn>iight  to  let  us  know 
where  he  lodged,  where  he  eat,  with  whom  ha 
conversed,  tor  all  that  time. 

Gentlemen,  I  have  detained  you  the  longer 
in  this  matter,  because  I  take  it  to  be  of  so 
great  weight,  wherein  the  justice  and  hoponr 
of  the  nation  are  so  nmch  engaged,  and  it  was 
therefore  fit  this  cause  should  be  tried  in  the 
most  !»oleinn  and  public  manner,  in  order  to 
▼indicate  the  nation  from  the  reproach  and  ca- 
lumny of  injustice  and  oppression.  And  sure  I 
am,  if  you  thiuk  these  witnesses  swear  true,  as 
I  cannot  see  any  colour  of  olije«.*tion,  there  does 
not  remain  the* least  doubt,  but  that  Gales  b 
the  blackest  and  most  perjured  villain  that  ever 
appeared  upon  the  face  of  the  earth. 

CL  of  Cr,  Tipstaff,  you  mus\  take  care  of  the 
jury.       . 

L.  C.  J.  Gentlemen,  if  any  of  you  hare  a 
mind  to  drink  at  the  bar,  befort  you  go,  yoa 
sha]l  have  some  got  for  you. 


Jury.    No, 
drinkiag. 


my  lord,  we  do  not  care  far 


£•  C.  X  Then  we  will  stay  fbryeo. 
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Then  llie  Jury  witlidrew  to  consider  of  their 
Verdict,  and  after  about  a  quarter  of  an  liuur^a 
flay,  tbey  returned  and  delivered  their  Ver- 
dict, «  That  the  Defendant  Has  Gudty  of  the 
*  Pojiiry  whereof  he  was  indicted.'  *  Which 
lieini^  rcconled,  the  Lurd  Chief  Justice  apokc 
to  the  Jury  to  this  effect  : 

L.  C.  /.  Cicntlcmen,  that  wc  arc  not.  Cod 
be  thanked,  in  those  times  of  disorder  and  con- 
fufion  that  we  haTcbc-en  heretofore  in,  to  have 
Lummins'  or  hisssin^  to  declare  tlic  auditrirs 
approbation  or  dislike  of  Juries*  Verdicts  :  Uut 
because  there  has  been  this  day  mention  made 
of  the  opinions  of  jud{;(»s  about  Tcnhcts,  1  lihall 
take  tlie  liberty  to  df?clarc  my  mind  to  you 
sow.  That  for'my  part,  I  am*  satisfied  in  my 
conscience  \ou  have  i^iven  u  good  and  a  jusi 
▼erdict;  and  mi  I  believe  is  every  other  jud^e 
upon  the  licuch. 

To  wbieb  the  rat  of  the  Judges  assented ; 
mod  then  the  Court  aroM>.* 


some  persons  to  accuae  Mr.  Oniea  of  aodony, 
and  in  order  thereto,  two  perauos  (one  uf  wbi& 
was  formerlv  his  man,  but  tumed  away  Hor  hii 
ro|fLie*s  tricLs)  a[iplicd  themselres  to  an  alder- 
man of  the  city,  w  ho  ordered  theiu  to  go  to  Hr. 
Uecortler,  who  accordinf^ly  took  their  examina- 
tiun,  which  was  so  very  iiniirobable  (nay  erea 
incredible)  that  it  discovered  the  fabaie«  ui 
maliiiousuess  of  the  prosecutioo. 

*'  June  1084.  It  has  been  vpr3r  iatdy  dii- 
coursetl  about  town,  that  there  are  iofbraiatiaai 
taking;  by  Mr.  Justice  Guise,  and  Mr.  JoMik 
L'E«»traii^'  of  Hi*^h  Treason  aj^nst  Blr.  Oaies 
and  that  he  would  be  indicted  thereon  |ha  not 
sessions. 

"  Jan.  S3,  1684-5.  Mr.  TituaOatea  ploU 
not  jj^uilty  to  uu  information  for  Perjury  abonti 
consult  uf  Jesuiu  be  swore  to  be  at  the  Wbhe 
Horse  Tavern  in  the  Strand ;  and  there  was  v«rf 
hot  words  passed  between  the  Lord  Chis' 
Justice    and     bim."     Narcissus     I^uttrdit 
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323.  The  Second  Trial  of  Titus  Oates,  D.  D.  at  the  King's-Bench, 

for  Peijury  :  1  James  II.  a.  d.  I(i85. 


Ma^  9,  1685. 

This  day  beinj^  appointed  for  tlie  Trial  of  the 
•  Other  causes  between  our  boverei^u  lord  the 
kiai^,  and  Tims  Oates,  for  Perjury  ;  the  same 
began  about  nine  in  the  moniiiijj:,  and  proceetle«l 
alwr  this  niauner : 

FirM,  |»i-tH*laniation  wa.«  inail(%  fur  silence : 
Then  the  Defendant  was  calUM ;  who,  appear- 
ing in  pcrwHi,  uaA  ailviscnl  tu  look  to  his  chal- 
leug^es:  but  he  challen>fetl  none  ;  only  he  de- 
aireil,  that  they  might  be  all  axked,  NVheilier 
.they  weiv  of  the  {j^rand  jury  that  found  the 
bill.  *  which  uas  done.  And  ail  denying  it, 
tbc  twelve  kwurn  were  these:  Sir  'l^humas 
Vernon,  kt.  \  MicUdas  Charlton,  esq.  Thomas 
Langhani,  esq.  I'liunias  Harlop,  Francis  Grif- 
fith, J  (dm  Kent,  Georj^e  Toriano,  Henry 
Ijoades,  John  Midgley,  John  Felling,  Thomas 
Short,  and  George  Feck. 

CI.  ofCr.  Gentlemen,  you  that  are  sworn, 
hearken  to  the  Record. 

Memorandum^  *  That  by  a  certain  inqui&ition 
'  for  our  so?ereigu  lord  the  king,  at  the  Guiid- 

*  hall  of  the  city  of  London,  and  within  the 

*  same  city,  on  Tuesday  the  28th  of  October,  in 

*  the  36th  year  of  the  reign  of  our  late  sovc- 

*  reiifn  lonl  Charles  2,  by  the  grace  of  God,  of 

*  Kngland,    Sct»tlnnd,    Frauci-,  and    Ireland, 
*kiug,   defender  of  the  faith,  (Sec.  before  sir 

*  Henry  Tulse,  knight,  mayor  of  the  city  of 

*  Sec  a  Note  to  tbc  next  preceding  Case, 
p.  1081. 

•\  See  the  Case  of  sir  Samuel  Bamardiston, 
a.D.  l6iM»  vqL  9,  p.  i;^,  oi'this  Collection.    , 


l/>ndon;  sir  William  Turner,  knight;  andnr 
James  Edwanis,  knight,  aMernaen  of  thcflii 
citjr ;  sir  Thomas  Jenner,  kntybt,  una  af  hii 
majesty  *s  serjwmts  at  law,  and  recorder  of  the 
same  city  ;  sir  Robert  Jefferiea,  knight ;  aa^ 
sir  JohnPeake,  knight,  otiier  aldenuen  of  thi 
Naid  city  ;  and  others  their  companions,  joi* 
tires  of  our  said  loni  the  kin|^ ;  by  his  na- 
jesty*s  letters- patents  under  Uic  t?reat  aeal  «f 
England,  to  enquire  of  several  oneuces  in  the 
said  letters- patents  contained,  and  to  bear  and 
determine  the  same,  according  to  the  laws  and 
customs  of  this  kingdom,  bj  the  oaths  of 
twelve  jurors,  honest  and  lawful  men  af  the 
cit^'  of  London  aforesaid,  who  then  and  there  ] 
liemg  sworn,  and  charsed  to  enquire  for  oar 
said  sovereign  lord  the  king,  and  the  body  of 
the  said  City,  upon  their  oaths  preaent : 
*  That  at  a  certain  session  of  our  aaid  lard 
the  kin<c,  liolden  for  the  county  of  31iddlciex 
at  Hicks  s-ilall  in  St.  John-Street  in  tbe 
county  aforesaid,  on  Monday  (to  wit)  the  16tb 
day  of  December,  in  the  vear  of  the  feign  of 
our  said  late  sovereign  lerd,  Charlea  9,  by  tbe 
grace  of  God,  of  England,  Sootland,  FVanoe 
and  Ireland,  kinj^,  dmnder  of  the  faith,  && 
the  30tli,  before  sir  Reginald  Foster,  baraaet; 
sir  Philip  Matthews,  bvt.  sir  William  Bovltf, 
knight ;  sir  Charles  Pitfidd,  knight  ;  Tho- 
mas Robinson,  Humphrey  Wyrley,  Thonu 
Harriot,  and  William  Hempson,  eaqaiic^ 
j  unices  of  our  aaid  lord  the  king ;  to  anqinri 
by  ihe  oaths  of  honest  and  lawful  menVof  tbe 
county  of  Middlesex  aforesaid,  and  by  oibcr 
ways,  manners,  and  means,  wherry  tbef 
might,  or  could  better  know,  .as  wcuwiibB 
liboties  aa  withuut  j  by  whtmlbfttpjih  rflM 
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*  matter  might  be  better  known  and  enquired 

*  of,  concerning  all  treasons  and  misprisions  of 
« treasons,  insurrections,  rebellions,   counter- 

<  feitin<pi,  cli|ipinfi;s,  washings,  fal8e-mald«^> 

*  and  other  fkisifving  of  the  moneys  of  this 

*  kingdom  of  England ;  and  of  any  other  king- 

<  donis  and  dominions  whatsoerer ;  and  of  all 
« murders,  felonies,  manslaughters,  killings, 
'  burglaries,  and  other  articles  and  offences  in 

*  the  letters- patents  of  our  said  lord  the  king, 
'  to  them,  or  atiy  four  or  more  of  them,  there- 
«  upon  directed,  speciHed ;   as  also  the  acces- 

*  saries  of  the  same,  \%  ilhin  the  county  afore* 
«  said,  as  well  within  liberties  as  without,  by 

<  whomsoerer,  howsoever  had,  made,  done,  or 
« committed,  ami  to  huar  and  determine  the 
« same  treasons,  and  other  the  premisses  ac- 
«  cording  to  the  law  and  mstrnfi  of  this  king- 

*  dom  of  England,  assigned  by  the  oath  of 

<  lialph  Warn,  John  Vaughan,  Icichard  Foster, 
•Thomas  Paffet,  Uobert  Newington,  Henry 

<  Tompkins,  Uobert  Hayes;  John  Greenwood, 
«  Peter  Htinycson,  Josiah ,  liichard  llich- 

<  man,  Augustine  Bear,  John  Kins',  Nathaniel 

*  Hrit,  Francis   Fisher,  Edward  Foster,  and 

<  Samuel  Lynn,  honest  and  lawful  men  of  the 
*•  county  aforesaid,  sworn,  and  charged  to  en- 

<  quire  for  our  said  lord  the  king,  and  the  bofly 

*  of  the  county  atbresaid,  upon  their  oaths ;  it 
«  was  prci}entc<l.  That  Thomas  White,  other- 
«  wise  Whitdtread,  late  of  the  i»arisli  of  St. 

<  Giles  in  the  Fields,  in  the  county  of  Middle- 

*  sex,  clerk;  William  Ireland,  latcof  the|)ariijh 

*  aforesaid,  in  the  county  aforesaid,  clerk ;  John 

*  Fenwick,  late  of  the  same  parish  and  county, 

*  clerk ;  Thomas  lackering,  late  of  thi  parish 

*  aforesaid,  in  the  county  aforesaid,  clerk ;  and 

*  John  Grore,  late  of  the  parish  aforesaid,  in 

*  the  county  aforesaid,  gentleman ;    as  fake 

*  traitors  against  the  most  illnstrious  and  most 

<  serene  and  excellent    prince,  our  said  late 

*  sovereign  lord  Charieii  9,  by  the  grace  of  God, 

*  of  England,  Scotland,  FYanee  and  Ireland, 

*  king,  defender  of  the  faith,  &c.  their  supreme 

<  and  natural  lord  ;  not  hating  the  fear  of  the 
'  Lord  in  their  hearts,  nor  weighing  the  duty 
^  of  their  allegiance ;  but  being  moved  and  se- 

*  duced  by  the  instigation  of  the  Devil,  the  cor- 

*  dial  lore,  and  true,  due,  and  natural  obedi- 

*  ence,  which  true  and  faithful  subjects  of  our 

*  said  lord  the  king,  towards  him  our  said  km] 

*  the  king,  should,  and  of  right  ought  to  bear, 

*  utterly  withdrawing  and  contriving,  and,  with 


—  —        _       — — J.   __   ___, 
kingdom  of  England  used,  and 
«  by  law  estaUish«l,  tostibvert;  and  sedition  and 

*  rebellion  within  this  kingdom  of  England  to 

*  move,  stir  up,  and  procure ;  and  the  conlial 

*  lore,  and    true  and  doe  obedience,  which 


«  withtlraw,  put  oot^  and  extingnish ;  and  our 
*  said  aoreragn  lord  the  king  to  death  nnd  final 
« detcractki^  to  brinfr  »d  pot,  the  94tb  ol 


<  April,  in  the  30th  year  of  the  reign  of  cor 
'  said  late  sovereign  lord  Charles  it,  at  tlw 

*  parish  of  St.  Giles  in  the  Fields  aforesaid,  in' 

*  the  county  of  Middlesex  aforesaid;  falsely, 

*  tnaliciously,  subtilly,  advisedly,  and  traitor- 

*  ously,  did  puqiose,  compass,  imagine,  an4 

*  intend  sedition  and  rebellion  within  this  king* 
'  dom  of  England  to  move,  stir  up,  and  pro* 
'  cure,  and  a  miserable  slaughter  amongst  the* 
'  subjects  of  our  said  sovereign  lord  the  king* 
'  to  procure  aud  cause;  and  our  said  lord  ibm 
'  king,  from  the  regal  state,  title,  power,  and 
'  goTernmeht  of  his  kingdom  of  England* 
'  wholly  to  deprive,  depose,  cast  down,  and 
^  disiulierit :  and  him  our  said  lord  the  kii»g,  tf^ 

*  death  and  final  destruction  to  bring  and  put ; 

*  and  the  government  of  the  said  kingdom,  ami 
'  the  sincere  religion  of  God,  in    the  8am« 

<  kingilom,  rightly  and  by  the  laws  of  the  snoMr 

<  kingdom  cstablislicd,  at  their  will  and  plen- 

<  sure  to  change  and  alter ;  and  the  state  ol' this 
'  whole  kingdom  of  England,  through  all  it« 

<  parts  welt  instituted,  and  ordained,  wholly  to 

*  subvert  and  destroy,  and  war  against  our  said 
'  lord  the  king,  within  this  kingdom  of  England 

*  to  levy. 

'  And  to  complete  and  perfect  the  same  their 

*  most  wickeil  treasons,  and  traitorous  imagina* 
*'  tions  and  purposes  aforesaid  ;  thev,  the  afbre« 
'said  Thomas  White  otherwise  V^hitebread^ 
'  ^Villiam  Ireland,  John  Fenwick,  Thomaii 
'  Pickering,  and  John  Grove,  and  other  false 

*  traitors,  to  the  jurors  unknown,  the  aforesaid 
'  24th  day  of  April,  in  the  dOth  year  af bresakly 
'  with  force  and  amis,  5cc.  at  thu  iiarish  of  St. 

*  Giles  in  tlie  Fields  aforesaid,  in  the  county  of 
'  Middlesex,  aforesaid,  laUely,  maliciouslVt 
'  subtilly,  advisedly,  devilishly 'and  traitorously 

'  did  assemble  themselves,  unite,  and  congre*  . 

*  gate ;  and  then  and  there  falsly,  maliciousJVy 

*  subtilly,  advisedly,  devilishly  and  traitorously 
'  did  consult  and  agree,  our  said  sovereign  lord 
'  the  king  to  death  and  final  destruction  to 
'  bring  and  put,  and  the  religion  within  this 

*  kint^m  of  England,  Hghtl  v  and  by  the  laws 
'  of  the  same  kingdom  established,  to  the  so* 

*  perstitionflf  the  Romish  church  to  changn 

*  and  alter.  And  the  sooner  to  complete  and 
'  perfect  the  same  their  most  wicked  treasons 

*  and  traitorous  imaginations  and  purposes 
'  aforesaid,  the  said  Thomas  While  otherwise 
«  Whitebread,  WilKAn  Ireland,  John  Fenwick, 
'Thomas  Pickering,  and  John  Grove,  and 
*■  other  false  traitors  of  our  said  late  lord  the 


'  sex  aforesaid,  faMy,  subtillv,  advisedly,  ma* 
'  liciously,  devilishly,  and  traitorously  between 
'  themselves  did  ciHicludc  and  affree  that  they 

*  the  saifl  Thomas  Pickering  and  John  Grove, 

*  him  our  said  late  loni  tlie  king  should  kill  and 

*  nminler  ;   and  that  titev,  the  said  Thomas 

*  White  otlierwise  WhiteWeod,  William  Ire* 

*  land,  John  Fenwick,  and  others,  faiKe  traitors; 
"*  to  the  jivon  unkaewn,  »  ctitain  number  of 
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'  matiies  lictvriTn  them  then  and  there  njpreod, 

*  far  tbo  ii'alth  of  the  soul  of  him,  tae  said 
'  Thoiiins  riekcriii|f,  therefore  should  suy.  oe- 

*  lebrute,  iiud  perform  ;  and  tliurelbrc  ithould 
'  pay  uiilo  the  said   John   (irove   a  certain 

*  t»uiu  of  money  bctnecu  them  then  and  ihere 

*  aj^recMl. 

*  And  the  Jurors  aforesaid,  upon  their  oiiths 

*  afiirt^uid,  did  lurthcr  present,  That  the  said 

*  Thuinos  Pickering*  and  John   (iroic,   upun 

*  tlie  oijT(*finent  aforesaid,  then  and  thcio  faiM;- 
'  ly,  bubtilly,  adviseilly,  maliciuiisU',  devi- 
'.  liKldy  and  traitorously   did  take  up<in  them- 

*  lelvL'S,  a*ul  to  the  same  Thomas  W  hite  othcr- 

*  uise   Whitebread,    William    Ireland,    John 

*  Feiiwiek,  and  other  false  traitors  ai;aiit*>t  our 

*  said  Ion!  tiio  kin^,  to  the  jurors  afoLvs.tnl  un-  { 

*  kn4iwn,    then    and    there   falsely,    huhtilly,  | 
*advisedlv,  malici<ius1v,  devilishlv   ami  traV  i 

*  tomusly  did  proniiM',  that  they  the  said  'f  ho-  j 
'  mas  Pjckerin^and  John  (irove  hiia  our  said  j 

*  late  lord  the  kin^  wnuld  kill  and  iiiunler  :  ! 

*  And  that  they,  the  said  Thomas  W  hite  otiier-  j 

*  wise  U'bib4iread,  Wihiam  Ireland.  John  Fen- 
«  wick,  Thomas  Pickering;:,  John  (iroie,  and 

<  other  false  traitors  ap^ainst  uur  said  lord  the 

*  kinir  unkufiwir,  afterwards  (to  wit)  the  same 
*•  24th  day  of  April,  in  the  CiOth  yeai-  alonsaid, 

*  at  tlie  aVnresaid  parish  of  St.  Gileii  in  the 
'  Fiei<ls  in  the  county  of  Middlesex  aloresaid, 

*  falsclv,  »ubtiUy^dvisc<lly,  maliciously,  de- 
'  vilisldy  and  tlaitorously  did  f;t\e  their  faith 

*  each  til  otiier,  and  upon  the  sacrament  then 

*  and  there  iraiifiroiisly  did  swear  and  promise 
■  to  cone  :il,  aufi    nut  to   divid|;ir    tlieir  said 

*  most   viiL-kc  1  treasons  and   traitorous  cinn- 

*  pasi^intr^.  eoiibultati''MS,  and  purposi^  su  be- 

*  ly^fiu  llitm  had.  hJiu  our  said  late  lord  the 

*  kiuir  traitorous! \    to  kill  and  murder,  and  tiie 

*  Hoii:i&li  rtIi:fioii  v^ithin  this  kin<;ilom  of  Kuf^. 

<  land  to  heuieiK  to  introduce,  and  the  true  re- 

*  turn:ed  reliij^iou  within  this  kin^fdom  of  Kn<jf- 

*  land,  rij^htlvand  hv  the  laws  ol'the  said  kiu^f- 

*  doiii  esiath^theii,  to  aher  and  chani^e.     And 

*  that  the  said  Thomas  Fickerini(  and  John 

*  tii-uve,  in  execution  of  the  traitorous  a^ee- 

<  nient  aforesaid,  afterwards  (to  wit)  the  same 

*  l?4ih  ikxy  ui  April,  in  the  Siah  year  ufuresaiil, 

*  an  J  dners  dd\s  and  times  after,  at  tl»e  afore- 

*  said  pari^*)  uf  .St.  Giles  in  the  Fields,  in  the 

*  county  aibre.«aid,  muskets,  pistols,  swords, 

*  daif'i^ers,  and  other  otfen^ive  and  tTuel  wea- 
«  p<tus,  him  the  said  late  h>nl  the  king*  to  kill 

*  and  murder,  falselv,  suhldiv,  advisedly,  ma- 

*  lieiousiy,  devilishly  ami  traitorously  did  prc- 

<  pare  and  obtain,  had,  and  kept  for  them- 
«  s«lf  es  ;  and  that  they  the  said  Thomas  Pick*- 

*  erin*;  and  John  Grove,  afterwards  (to  wit)  the 
«  s.iiiie  '^4th  day  of  April,  in  the  30th  year 
'  alore«iaid,  anil  divers  da\s    anil  times  alter, 

*  with  lorce  and  arms,  ^c.  at  the  parish  afon^ 

<  sai;!,  in  the  county  of  Middlesex  afoi-esaid, 

*  and  in  other  places  within  the  county  of  Mid- 

*  diesex  aforeriaid,  falsely,  subtilly,  advise<Uy, 

*  maliciously,  di*\ilishiy  and  traitorously  did 

*  lie  in  \tait,  and  endeavour  our  said  late  lord 

<  the  k'lDg  traitorously  to  kill  mid  raurdor , 
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and  thai  the  uid  Thomai  White  otherwise 
Whiltibread,  William  Ireiaod,  Jobo  Fenwi^k, 
and  other  false  traitors  to  the  jurors  afore- 
said uakDO\%o,*al\er wards  (to  wit)  the  same 
24th  day  of  April,  in  thaSOtb  year  aforesaid, 
at  the  parish  aforesaid,    in  toe  coiiot;^   of 
31iddjesex  aforesaid,  falsely,    subtillv,   ad- 
visedly, maliciously  and  traitorouriy  did  pre- 
]Hire,  persuade,  excite,   abet,    comfort  and 
(H)uusel  four  otiier  |htsoii6,  to  the  jurors  tin- 
kn(»wn,  aud  subjects  of  our  said  lord  the 
kioj^s  him  our  said  late  lord  the  kin|f  trai- 
torously to  kill  aud  murder,  against  the  duty 
of  thtir  alK^^iaiice,  against  the  peace  of  our 
said  Ion!  the  kin jr  his  crown  and  di^^ity,  and 
u^^ainst  the  form  of  tiie  statute  in  such  case 
made  and  provided  ;  and  thereu|)on  it  was  so 
far  proceetletl,  liiat  afterwards,  at  the  court  of 
t;aol-delivcry  of  our  said  lord  the  king,  at 
\ew;fale,  at  Justice- Hall  in  the  Old-Bailey, 
in  the  suburbs  of  the  city  of  London,  in  the 
parish  of  St.  Sepulchre,*in  the  Ward  of  Far- 
rinplon  without,  LfOndon,the  17tli  day  of  De- 
cember, in  the  ^iOlh  year  aforesaid,  before  the 
justices  of  the  said  lord  the  kin^,  of  the  same 
;^ol- delivery,  then  anil  there  held  by  ailjoum- 
meiit,  of  the  comity  of  Mi<ldlesex  albresoid, 
came  the  said  U  illiam  Ireland,  Thomas  Pick- 
et iii$|f  and  John  (trove,  under  the  custody  of 
sir  liieiiartl  How,  knisrht,  and  sir  John  Chap- 
man, kiii<rlit,  sheriff  of  the  county  of  Mid- 
dlesex a  ton -said  ;  into  w  hose  custody,  for  the 
cause  afoi(..S(iiil,  they  were  I »eforc  committed  : 
IKino-  brought  tti^the  bar  there,  in  their  proper 
persons,  and  pi  esenllv  bein|^  severally  aiJced 
eoneeriiiii^  the  pr«;uiises  abu\e-chai]|('ud  upon 
them,  how  they  would  acquit  themselves; 
the  afin-esaid  W  illiam  Ireland,  'i^homas  Fick- 
erin;^  and  John  Gmve  did  stverally  say,  That 
they  were  not  thereof  j^uilty  ;  and  for  the 
same,  for  (^ood  and  bad,  they  did  scierally 
put  themselves  upon  the  country  ;  aud  by  a 
ceiiain  jury  of  the  country,  iu  that  behalf 
duly  impannelled,  sworn  aud  chartped  then 
and  there  in  the  same  court,  before  tlie  jus- 
tices of  flfaol-delivery  aforesaid,  wore  tried  : 
And  that  upon  that  trial,  between  our  said 
late  lord  the  kin^,  and  the  said  William  Ire- 
lauil,  Thomas  Fiekerin*^  and  John  Groie,  at 
London  aforesaid,  to  wit,  at  the  Justice-Hall 
iu  the  OhI  Hailey  aforesaid,  in  the  |Mirish  of 
St.  Seoul  eh  re,  iu  the  Wanl  of  Faniiigdon, 
withoui,  Ijondon   aforesaid,    the    defendant 
(I'itus  Oates)  late  of  the  parish  of  St.  Sqiulchre 
aforesaid,  in  the  ward  aforesaid.  Clerk,  was 
produoeil  as  a  witness,  on  the  part  of  the  said 
late  lord  the  kiui;:,  upon  tlic  trial  aforesaid  ; 
aud  before  tlie  said  justices  of  gpuol- delivery, 
in  the  court  aforesaid,  then  ami  there  held, 
U|)oii  the  Holy  Gospels  of  God,   was  duly 
sworn  to  s|>eak  and  testify  the  truth,  the 
whole  tnitli,  and  nothing  but  the  truth,  of 
and  in  the  premises  betivecn  our  said  lord  the 
kin^,  and  the  said  William  Ireland,  Thomas 
Fickeruii;  and  John  Grove.     And  that  the 
said  Titus  Oates  then  and  there,  in  the  court 
of  gaol-delivery  afbroHd,   upoa  hie  oath 
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dbrenUr,  optn  tiM  indidment  aforesaid,  fi^ 
tbe  pariih  and  wsH  albrenaid,  by  bis  own 
proper  aet  ami  •onsenC  of  his  mitst  wicke<) 
mind,  fabely,  rolontarily  and  corruptly  did 
say,  depose,  swear,  and  give  in  eviilence  to 
the  jurors  of  the  jury  ntbresoid,  then  and 
there  sworn  and  inipannelled,  to  try  the  ii»siie 
aforesaid  between  our  s^aid  lute  lord  the  kinq^, 
and  the  said  William  Ireland,  Thomas  Pick- 
ering^ and  John  Gnive ;  that  the  said  William 
Irflandf  in  the  indictment  aforesaid  men- 
tioned, was  in  town  (within  the  cities  of  London 
and  Westminster,  or  the  places  adjacent  to  the 
said  cities  meaninfj^)  upon  tbe  Ist  or  Sd  day 
of  September,  in  the  year  1678.*  Whereas  in 
truth  and  in  deed  tlie  said  William  Ireland,  in 
the  indictment  aforesaid  mentioned,  was  not 
in  town  nor  within  the  cities  of  Lcmdon  and 
Westminster,  or  the  places  adjacent  to  the 
same  cities,  or  either  of  them,  upon  the  ist 
or  2d  day  of  September,  in  the  year  1678. 
And  so  the  albresaid  Titus  Oates,  the  afore- 
said 17th  day  of  December,  in  tbe  SOtli  year 
aforesaid,  at  the  Justice- Hall  aforesaid,  in  the 
court  aforesaid,  upon  the  trial  aforesaid,  upon 
the  indictment  aforesaid,  between  our  late 
lord  the  king,  and  the  aforesaid  WiHiam 
Ireland,  Thomas  Pickering  and  John  Grove, 
so  as  aforesaid  had,  by  his  own.  act  and  con- 
sent, and  of  bis  most  wicked  mind,  falsely, 
▼olontarily  and  corniptly,  in  manner  and 
form  aforesaid,  did  commit  foluotary  and 
corrupt  perjury. 
*  And  toe  jurors  aforesaid,  last  sworn  to  en- 
quire for  our  said  lord  the  king,  and  the  body 
of  the  city  of  London  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present,  that  at  ano- 
ther session  of  our  said  late  lord  the  king,  held 
for  the  county  of  Middlesex,  at  Uick's-hall  in 
St.  John  street,  in  the  county  aforesaid,  on 
Thursday  (to  wit)  the  12th  day  of  June,  in  the 
3 1st  jrear  ol'our  said  late  lord  kingCharles  2 ,  be- 
fore sir  Philip  Matthews,  baronet,  sir  Thomas 
Orby ,  knight  and  baronet,  sir  William  Pultney, 
knight,  sir  William  Bowles,  knight,  Thomas 
Kobinson .Thomas  Harriot,esquire8,  and  others 
their  comitauions,  by  letters  patents  of  our  said 
late  lord  the  king,  to  the  same  justices  afore- 
named, and  others,  and  to  any  four  or  more 
of  them,  under  the  Great  Seal  of  our  said  late 
ford  the  king  made,  to  enquire,  by  the  oaths  of 
good  and  lawful  men  of  the  county  of  Middle- 
sax  aforesaid,  and  by  all  other  ways,  manners 
and  means,  by  which  Ihev  might  or  could 
better  know,  as  well  within  liberties  as  without 
by  whom  the  truth  of  the  matter  might  be 
best  known  and  enqnired,  of  all  treasons,  mis- 
prisiims  of  treaaeof ,  insurrections,  rebellions, 
connterfeitiiigs,  clippings,  washings,  false- 
making,  and  other  taisifyings  ofthe  money  of 
this  kingdom  of  England  and  ofother  king- 
doms and  domimona  whatsoerer ;  and  of  all 
murders,  felonica,  manslaughters,  killings, 
burglartes,  Tapes,  OMetiags,  and  imlawfiil  con- 
ventioles ;  apeakugs  of  words,  coodbioatioBi, 
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misprisions,  confederacies,  false  allegations, 
treN|ia8ses,    riots,  routs,    retainers,  escapes, 
contempts,  oppressions  ;  and  of  other  articles, 
and  o/leiiceH  in  the  same  letters  patent.^  of 
our  said  lorti  the  king,  specifietl :  as  also,  thft 
accessaries  of  the  same,  within  the  county 
ai'oresaid,  us  well  within  liberties  as  withontp 
by  whonisoerer  and  li<iwsoeter  had,   done, 
perpetrated  or  cinnmitted';   and  of  other  ar-    .:. 
tides  and  circumstances  concerning  the  pre- 
inimrH,    howsoever,    and    the  same  treasona 
and  other  the  pr€-mi&<'s  to  liear   and  deter- 
mine acoordiiig    to    the   law    and    custonk 
of    this   kingdom    of  England    being   as- 
signed   by    tlie   oaths    of    Henry    Ashurst 
esq.    Edward    Gravel,    John  Iladford,  John 
Warrel,  William  llanmer,  Itobert  Pritcharrf, 
John  Tredder,  Gilbert  Ui-eweyn.  Darid  Col- 
livcx,  Abraham  Harrison,    Charles  More^an, 
Philip     Trehcam,    John     Collier,      Uobert 
Whiterod,  William  Webb,  Thomas  Edwards 
and  Aliraham  Tillent,  honest  and  lawful  men 
in  the  county  aforesaid,  sworn  and  charged 
to  enquire  for  our  said  lord  the  king,  and  the 
body  of  the  county  aforesaid;    upon  their 
oarhs,  it  was  presented.  That  Thomas  White, 
late  ofthe  parish  of  St.  Giles  in  the  fieldif,  in 
the  county  of  Middlesex,  clerk,  otherwise 
called  Thomas  Whitt^bread,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  clerk ;  John 
Feawick,  late  ofthe  ])arish  aforesaid,  in  the 
county  aforesaid,  clerk  ;    William  Harcourt, 
late  of  the  parish  aforesaid,  in  the  county 
aforesaid,    clerk,   otherwise  called  William 
Harrison,  late  of  the  parish  aforesaid,  in  the 
county  aforesaid,  clerk ;  John  Gavan,  late  of 
the  parish  aforesaid,  in  the  county  afbresaidp 
clerk ;  and  James  Corker,  late  of  the  parisli 
aforesaid,  in  the  county  aforesaid,  clerk  ;  as 
false  traitors  against  the  most  illustrious,.most 
serene  and  excellent  prince,  our  late  sovereign 
lord  king  Charles  2,  by  the  grace  of  God,  of 
England,  Scotland,  France  and  Ireland,  king^ 
defender  of  the  faith,  &c.  tlidr  supreme  and 
natural  lord ;    not  havin^f  the  fear  of  God  ia 
their  hearts,  nor  weighing  the  duty  of  their 
allegiance ;  but  being  moved  and  seduced  l^ 
the  instigation  of  the  devil,  the  cordial  lore, 
the  true,  due,  and  natural  obedience,  which 
true  and  faithful  subjects  of  our  said  lord  tlie 
king  towards  b^n  our  said  lord  the  king  should, 
and  ofriglit  ought  to  bear;    wholly  with- 
drawing, and  contriving,  and  with  all  tlieir 
mi^ht  intending  the  peace  and  common  tran- 
quillity of  this  kingdom  of  England  to  dis- 
turb ;  and  the  true  worship  of  God  within 
this  kingdom  of  England  used,  and  by  law 
established,  to  orerthrow ;   and  the  goTCtm- 
ment  of  this  kingdom  of  England  to  subvert, 
and  sedition  and  rebellion  within  this  kingdom 
of  England  to  move,  stir  up,  and  procure ;  and 
the  cordial  love,  and  true  and  due  r!»edience, 
which  true  and  faithful  subjects  of  our  lord 
the  kmg  towards  him  the  said  lord  the  king, 
shonid,  and  of  right  ought  to  bear,  utteriy 
to  witlidraw,  put  oat,  and  extinguish ;  and  our 
said  latwlerafkvkiiMP  to  death  and  fimddfs- 
4K 
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<  tru(  lion  to  briii;;,  an<)  put,  tbc*  24th  day   of 

*  A|iril,  iu  tlie^Otli  \ear  of  the  rciij^  ot  our 

<  said  late  lonl  kiiit^'Charles  '2,  ^c.  at  the  pa- 

*  rish  of  St.  Giles  ill  the  ficldie,  and  the  county 

*  of  Middlesex  aforesaid,  with  divers  other  false 
'  traitors  a^iiist  our  said  hite  lord  the  king",  to 

*  the  jurors  ufores^tid  uuknown,  falsely,  suh- 

*  tilly,  advisedly,  maliciously   and  traitemusly 

*  did   purpose,  compass,  iraap^ine,  and  intend 
'  uetlitiou  aiHi  rebellion  \%itbin  this  kiutrdoni  of 

*  £nir|and  to  move,  stir  up,  and  procure,  and  a 

*  niiiM'rable  blau^hter  amoiif|^  the  Niil^jects  of  our 
'  said  lord  the  kin;^,  to  pn»curt'  and  cause ;  and 

*  our  said   late  lord  the  kin^,  from  the  retjul 

*  btate,  title,  power  and  f|fo\erniiient  of  his  kinj;* 

*  dom  of  England,  utterlv  to  deprive,  de|)08e, 

*  cast  down,  and  disiuhent ;  ami  him  our  said 

*  late  lord  the  kin<;  to  <leath  and  final  destruc- 
*■  tion  to  briniT  and  put,  and  the  ^vemment  of 

*  the  same  kingilom,  and  the  sincere  relipfion 

*  of  Ciod  in  the  same  kingdoHi,  rightly  and  by 
'  the  laws  of  the  saiti  kinfifdoin  established,  at 

*  their  will  and  pleasure  to  chan^fc  aud  alter; 

*  and  the  state  of  this  whole  kin«,i^lom  of  Kug- 

*  land,  throutrh  all  its  parts  well  instituted  aud 

*  ordered,    wludly    to    subvert   and  destroy; 

*  and  wac  against  our  late  lord  the  kinf:f,  within 

*  this    kingilom  of  Hn^j^land  to  lew :  and  to 

*  perfect  and  complete  the  sauie,  tlicir   most 

*  wicked    treasons    aud    traiterous    iinnsrina- 

*  tions,   and  purposes,   they  the  said  Tliomas 

*  White  otherwise  Whitebread,  John  Fenwick, 

*  William  Ilarcourt  otherwise  Harrison,  John 
'  Gaven,  Anthony  Turner,  and  James  (.'orker, 

*  and  other  false  trait(»rs  to  the  junirs  aforesaid 

*  unknown,  the  aforesaid  94th  day  of  April,  in 
^  the  :iOili  year  aforesaid,  with  foree  and  amis 
*■  aforesaid,  at  the  parish   of  !St.   (iib^  in  the 

*  lields  afores;i'ul,   in  the  county  of  Middlesex 

*  aforesaiil,  falslv,,   maliciously,   subiilly,  ai!- 

*  visedly,  dcviiiJdyaod  traitorously  did  ussrm- 

*  hie,  unite  and  tpiiher  themselves  together ; 

*  tlien  and  there  fu!sly,  muiiciously,  siibtiJly, 

*  aiUisedly,  devilishly,  aud  traitorously  did  c^ti- 

*  suit,  consent  and  ugrre  our  suid  late  lorti  the 

>  kinc(  to  death   and  tinal  destruction  to  brings 

*  and  put«  anil  the  reliirjou   wilhiuthis  king- 

*  dom  ot'  Ell!; land,  rivriitiy  and  hy  the  laws  of 

*  the  same  kiny;d()in  e>t;ddi>>hed  to  change  and 

*  alter,   to  the   superNiiiion   of  the  chui-ch  of 

*  l^me,  and  the  government  of  this  kin:rtlom 

*  of  Knj^laud  to  subveri ;  and  Iha!  one  Ttioiiias 

*  Pickering,  and  one  John  Grove,  him  (»ur  said 

*  late  lord  the  kinj^*  should  kill  and  murder  :  and 
'  that  they  the  said  Tliomas  White  othen^ise 

'  *  Whitebrcad,   Jo!in  Fenwick,   W  iliiain  Har- 

*  court  otherwise  Harrison,  John  Gaven, 
^  Authonv  Turner,  James  Corker,  and  other 
^  false    traitors     a^aiiibt    our   said    lute    lord 

*  the  kin^,  to    the  jurors    unknown,    a  cer- 

*  tain    numl)er    of    Musses,     l>etween    them, 

*  then  and  there  a^reeil   uj>on,  for  the   health 

*  of  the  soul  of  him,  the  said  Thomas  Pickering, 
'  therefore  should  suVi  celebrate  aud  (>erfonn  ; 

*  and  therefore  should  pay  \i\\o\\  the  said  J4din 

>  Grove,  a  certain  sum  of  money,  l>etween  them 

*  tlieii  and  there  agrcvd  upon.    Aud  that  tbc 


«  said  Thomas  AVbite  otberwita  WhitebfOMl, 
*•  John  Fenwick,  John  Gaveo,  Aothoojr Turner, 

*  William  Harcourt  otherwise  Hamson,  and 
'  other  false  traitors  against  our  said  late  lord 

*  the  king,  to  the  jurors  unknown,  in  th^  for- 

*  ther  pnisecution  of  the  treasons  and  traitoront 
'  consultations  and  agreements  aforesaid^  af« 

*  terwards  (to  wit)  the  said  24th  day  of  April, 

*  in  the  3l)th  year  aforesaid,  at  the  afbroaid 

*  parish  of  Kt.  Giles  in  the  fields,  in  the  ooontr 

*  of  Middlesex  aforesaid,  falsely,  subtillyv  ad- 

*  visedly,  maliciously,  devihshly^,  and  traitor- 

*  ously,(lid  severally  give  their  faith  each  toother; 
*"  and  upon  the  sacrament,  then  and  there  trai- 

*  toroiisly  did  swear  and  promise  to  conceal,  and 
'  not  to  divulge  their  said  most  wicked  treaaona 
'  and  traitorous  compassings,  consultations  and 
'  purpose  aforesaid,  so   between  theni   bad, 

*  liim  the  said  late  lord  the  king  traitorously  to 

*  kill  and  munler,  aud  to  introduce  the  Romish 
'  religion,  to  be  used  within  this  kioffdom  of 

*  Eiiif  land,  and  thercligiou  within  this  kingdom 

<  of  Kngland  rightly  and  by  the  lawa  of  this 
'  kingdom  established,  to  alter  and  change ; 

<  and  that  the  said  Thomas  White  otherwise 

<  Whitebread,  John  Fenwick,  William  Har- 

*  court  (itherwisc  Harrison,  John  Gaven,  An* 
'  thony  Turner,  James  (Worker,  and  other  fidsa 

*  traitors  to  the  jurora  aforesaid  unknown,  in 

*  further  prosecution  of  the  treasons  and  trai- 

*  terous  intentions  and  agreements  aforesaid, 
'  atlenvards  (to  wit)  the  said  24th  da^  of  April 
*■  in  the  30ch  year  aforesaid,  at  the  pariah  afore- 

*  said,  in  the  county  atbresaid,  fabiely,  aubtilly, 

*  advisetlly,  maliciously,  devilishly  and  trailer- 
'  ously,  tlid  prepare,  (lersuade,  excite,  abet, 

*  ctuntiirt  and  counsel  four  other  persons  to  the 

*  jurors  unknown,  and  subjects  ot  our  said  late 

*  lord  the  king,  him  our  said  late  lord  the  king 

*  traitorously  to  kill  and  murder,  against  the 

*  duty  of  their  allegiance,  and  against  the  peace 

*  of  our  suid  late  lord  the  king,  his  crown  and 

*  dignity,  and  against  the  form  of  the  statute 
J  *  in  that  ease  maile  and  pro>ided.    Whereupon, 

*  it  was  commaudctl  the  sheriff  of  tlie   county 

*  aforesaid,  thai  lie  should  not  omit,  <Scc.  but 

*  should  take  them  to  answer,  (Sec. 
*  \<i  liieh  iiidietinent  the  said  justices  of  our  said 

*  lord  the  king,  afieiHvartls  (to  wit)  at  the  Gaol 

*  delivery   of  <«ur  said  lord  the  king,  of  New* 

*  gate,  liolden  by  adjournment  for   the  county 

*  of  Middlesex,  at  Justice-Hall  in  the  Old- 
I  *"  liailcy  in   the  subnrbs  of  the  city  of  Loo- 

I  *  don,  on  Friday  (to  wit)  the  thirteenth  day  of 
'June  in  the  ii  1st  year  atitresaid,  .before  sir 

.  '  James  Edwards,  knight,  ma\ or  of  the  city  of 
<  London  ;  sir  William  Scroggs,  knight,  lord 

:  *  chief  justice  of  his  majesty's  Court  of  Kong's- 

i  *  bem'li ;  sir  Francis  North,  knight,  lordchief 
^justice  of  his  majesty's  Court  of  Common- 

*  Pleas :  sir  Thomas  Allen,  knight  and  hart., 
;  *  one  of  the  aldermen  of  the  said  city  of  Lon- 
I  '  don  ;  sir  George  JelTeries,  knight,  recorder 
j  '  of  the  said  city  of  Loudon  ;  and  other  their 
I  ^  companions,  jiistioes  of  our  said  lord  the  king, 

.  *'  assigned  to  deliver  hit  Gaol  of  Newgate  of 
I  *  tJie  prisoDers  in  the  same  being,  by  theu:  owu 
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proper  bands  did  deliver  there,  in  the  court  of 
record,  in  form  of  law  to  be  deti'rruinetl  : 
And  thereupon,  at  the  said  gaol-delivery  of 
our  lord  the  kinff  of  Newgate,  holdcn  by  the 
a4Journn]ent  aforesaid,  fur  the  county 
aforesaid,  at  Justice-Hall  aforesaid  the  said 
Friday  the  13th  of  Juno,  in  the  31st  year 
aforesaid,  hetbre  the  aforesaid  justices  of 
our  said  late  lord  the  kiu;r  lost  named 
came  the  said  Thomas  White  otherwise 
Whitebread,  John  Fenwick,  Wdliam  liar- 
court  otherwise  Harrison,  John  Gaven  and 
Anthony  Turner^  under  the  custody  of  sir 
Richard  How,  kniii^ht,  and  sir  George  Chap- 
man, knight,  sheriff  of  the  county  aff)resaid  ; 
into  whose  custody,  for  the  cause  aforesaid, 
they  were  before  that  time  committed  ;  be- 
ing brought  to  the  bar  there,  in  their  proper 
persons ;  who  were  committed  to  the  afore- 
said sheriff,  &c.  And  innnediately  being  se- 
Terally  demanded  i*onccrning  the  premises 
aforesaid,  in  the  indictment  atbrcsaid  specified, 
charged  upon  them  as  above,  how  they  would 
thereof  acf]uit  themselves  ;  the  said  Thomas 
White,  otherwise  Whitebread,  John  Fenwick, 
William  Harcourt  otherwise  Harrison,  John 
Gaven  and  Anthony  Turner,  did  severally 
say,  that  they  were  not  thereof  guilty  :  and 
thereupon,  for  good  and  bad,  did  severally  put 
themselves  upon  the  country.  And  thereupon, 
upon  the  indictment  aforesaid  last  recited,  at 
the  session  of  our  lord  the  king,  at  the  Jus- 
tice-Hall in  the  Old- Bailey,  it  was  so  far  pro- 
ceeded, that  the  issue  aforesaid  between  ^^ur 
said  late  lord  the  king  and  the  said  Thouias 
White  otherwise  Whitebread,  John  Fenwick, 
William  Harcourt  otherwise  Harrison,  John 
Gaven,  and  Anthony  Turner,  afterwards  (to 
wit)  the  aforesaid  Friday  the  ISth  da^r  of 
June  in  the  31st  year  aforesaid,  at  Justice- 
Hall  aforesaid,  by  a  certain  jury  of  the 
country  in  that  behalf  duly  impannelled, 
sworn  and  charu^ed,  was  tried  ;  and  that  upon 
the  trial  of  the  issue  aforesaid  last  mentioned, 
between  our  said  late  lord  the  kin^;,  an<l  the 
said  lliomas  White  otherwise  Whitebread, 
John  Fenwick,  William  Harcourt,  otherwise 
Harrison,  John  Gaven,  and  Anthony  Turner, 
at  London  aforesaid,  (to  wit)  at  the  Justice- 
Hall  in  the  Old- Bailey  aforesaid,  in  the  parinh 
of  St.  Sepulchre,  in  the  ward  of  Farringdon 
without  London  aforesaid,  the  said  defendant, 
Titus  Oates,  was  also  a  witness  produced  on 
behalf  of  our  said  late  lord  the  king,  upon  the 
trial  aforesaid,  upon  the  indictment  last  afore- 
said :  And  be,  the  aforesaid  Titus  Oates,  then 
and  there  at  the  session  last  aforesaid,  at  the 
Justice-Hall  aforesaid,  in  the  court  of  the 
same  session  (to  wit)  at  the  parish  and  ward 
aforesaid,  was  duly  sworu  upon  the  Holy 
Gospels  of  God  to  speak  and  testify  the  truth, 
the  whole  truth,  and  notbii^  but  the  truth  of, 
and  m  the  premises,  in  the  issue  aforesaid  last 
mentioned,  so  as  aforesaid  joined  between  our 
said  late  lord  the  king,  and  the  said  Thomas 
White  otherwise  Whitebread,  John  Fenwick, 
Wiiliam  Harcourt  othierwise  HarritoD,  John 


Gaven,  and  Anthony  Turner.      And  that  tha 
said  Titus  Oates,  then  atui  there,  at  the  ses- 
sion aforesaid  last  mcntiouetl,  in  the  Justice- 
Hall  aforesaid,  in  the  court  of  the  same  ses- 
sion i^pon  his  oath  aforesaid,  opon  the  indict« 
mcnt  last  aforesaid,  by   his  owu   ^m)per  act 
and  consent,  of  his  most  wicked  miud,  false- 
ly, voluntarily  and  corruptly  did  say,  depose, 
swear,  and  ^ve  in  evidence  to  the  Jurors  of 
the  Jury  aforesaid  last  mentioned,  so  as  afore- 
said sworn  and  impannelled  to  try  the  issuo 
aforesaid  hetwcen  our  said  late  lord  the  king, 
and  the  said  Thomas  White  otherwises  White- 
bread,    John    Fenwick,    William    Harcourt 
otherwise    Harrison,  John   Ga\en,  ami  An- 
thony Turner  ;  That  William  Ireland  (ona 
William   Ireland   then  before  convicted  and 
executed   for  high -treason  against  our  lato 
lord  the  king,  raeanin<;:)  took  his  leave  of  him 
the  said  Titus  Oates  and  others,  at  the  cham- 
ber of  the  said  William  Ireland,  then  being 
in  Russel -street  (a  certain  street  called  Hussel- 
street,    lying  within  the  city  of  Westmin- 
ster, in  the  county  of  Middlesex,  meaning) 
lietween  the  8th'  and  12th  (lay  of  August,  in  the 
year  of  our  LonI  1678.*     \Vhereas,  in  truth 
and  in  deed,   the  said  William  Ireland  did 
not  take  his  leave  of  the  said  Titus  Oates,  or 
any  other  persons  whatsoever,  at  the  cham- 
ber of  the  said  William  Ireland,  tlien  being 
in  Russel -street  aforesaid,  between  the  said 
8lh  and  12th  days  of  August,  in  the  year  of 
our  Lord  1678.     And  so  the  said  Titus  Oates, 
upon  the  said  Friday  the  13ih  day  of  June, 
in  the  31  St  year  aforesaid,  at  the  session  last 
aforesaid,  at  the  Justice- Hall  aforesaid,  in 
the  court  of  the  same  session,  upon  the  in« 
dictment  last  aforesaid,  so  put  in  issue,  and    « 
tried  as  aforesaid,  between  our  said  late  lord 
the  kkiij^,  and  the  said  Thomas  White,  other- 
wise Whitebread,  John  Fenwick,   William 
Harcourt  otherwise  Harrison,  John  Gaven, 
and  Anthony  Turner,  by  his  own  proper  a<!t 
and  consent,  and  of  his  most  wicked  mind, 
falsely,  voluntarily,  and  corruptly,  in  manner 
and  form  aforesaid,  did    conmir  voluntary 
and  corrupt  perjury,  to  the  groat  displeasure 
of  Almighty   God,  in  manifest  contempt  of 
the  laws  of  this  kingdom  of  England,  to  the 
evil  and  pernicious  example  of  all  others  in 
the  like  case  offending,  and  against  tlie  peace 
of  our  sovereign  lord  the  king,  his  crown  and 
dignity.     Upon  this  indictment  he  has  been 
arraigned ;  and  thereunto  hath  pleaded.  Not 
Guilty:  and  for  bis  trial,  hath  put  himself 
upon  the  country,  and  his  majesty's  Attomej- 
Creneral  likewise ;  which  country  you  are ; 
your  charge  is,  to  enquire,  whether  the  de- 
fendant, Titus  Oates,  be  guilty  of  the  perjury 
he  stands  indicted,  or  Not  (iuilty.     If  you 
find  him  Guilty  you  are  to  say* so  ;  if  you 
find  him  Not  Guilty,  you  are  to  say  so,  and 
no  more :  and  bear  your  evidence.' 
L.  C.  J.   (Sir  Georffe  Jefferies.)   Look  ve, 
Mr.  Attorney,  mylonlchief  justice  Jones  haa 

■  "y 

•  See  f  oL  7,  p.  327,  of  this  Collection. 
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•ent  to  knoir,  whether  you  ha?e  any  thing  to 
do  with  him  to-<lav  here  ? 

Att,  Gen,  ^Sir  Robert  Sawyer.)  Nut  at  all, 
that  I  know  of. 

L,C.J.  Mr.  Oaten,  do  you  intend  to  make 
use  of  m^  lord  chiet'justice  Joncs,or  any  of  the 
jud;;e8  ot  the  Common- Pleas  as  witnesses  ? 

Oates.  Yesterday,  my  lord,  I  did  call  for 
them,  toliare  made  use  of  them  as  witnesses. 

L.  C.  J.  But  have  you  any  thing  to  say  to 
thern  to-day  ? 

Gates,  I  cannot  tell  as  yet. 

L.  C,  J.  Then  m\  l^inl  Chit^  Justice  Jones 
must  he  told,  that  bu  d(»es  not  knuw,  whether 
be  shall,  or  not.    Go  on,  sir  Samuel  Astry. 

[Then  Proclaouition  was  made  for  informa- 
lioo,  and  Evidence  was  made  in  usual  maimer.] 

Mr.  Pkipps,  May  it  please  your  lordship, 
and  you,  i|^*atlemen  of  tliojury,  tliis  is  an  in- 
dictment against  Titus  Outes,  clerk,  t«>r  per- 
iury  :  and  this  indictment  sets  forth,  that  nil- 
liam  Ireland,  Thomas  Pickering,  and  John 
Grove,  iu  the  d()th  year  of  the  late  king.  Mere 
indicted  of  high-treason,  and  tried  at  the  Old- 
Bailey  ;  and  at  that  trial,  the  defendant,  Titus 
Oatcs,  was  produced  a  witness  fur  the  king  ; 
and  lH.*ing  SM  orn  to  tell  the  truth,  the  whole 
trutli,  and  nothing  but  the  truth,  did  fal^tely, 
▼oluntarily,  and  corruptly,  deiH>sc,  and  swear, 
and  give  in  evidence  to  the  jury  tliat  did  try 
that  cauKC,  that  the  said  William  Ireland  was  in 
town  (u'iihln  the  cities  of  I^ndon  and  Westmin- 
ster, or  the  places  adjacent,  meaning)  upon 
tlie  6rst  or  secuml  day  of  ^<l*ptember,  in  the 
aecniul  year  167n.  ^>  lioieas,  in  truth,  the  said 
William  Irehind  was  not  in  town,  nor  within 
the  citii-s  of  IjOiidot!  and  ^\  cAtniin.sier,  or  the 

giacc-s  udja(  ent,  \\[nm  th<-  first  or  socoiid  day\>f 
eptt'udKT,  ill  tlicyt-ar  1678  ;  and  sa  the  said 
Titus  Dates  hath  cotumittcd  wilful  and  coirupt 
perjury.  Ami  the  indie.nient  further  sets  Vortli, 
that  upon  the  13ih  day  of  Juno,  in  the  l])st 
\eaiof  the  late  kinir,  'fhomas  White- otherwise 
W'hitt  bread,  John  FeUMick,  Wtibaiii  llureuiirt 
otherwise  Ilarrisi?n,  John  (ia\en,  and  Anthony 
Turner,  wore  indicted  and  tried  at  the  Old- 
Bailey  for  tix-as'in,  and  ut  that  trial  the  said 
Titus  Dates  vias  a  witness  pnKluced  on  the  part 
of  the  king  :  and  being  sworn  to  teMify  the 
truth,  the  whole  truth,  and  ntitbin^  but  the 
tnuh,  by  his  own  act  and  cons«>nt,  oThis  own 
most  wicked  mind,  falsely,  voluntarily  and  cor- 
ruptly did  de|H)se  and  swear,  and  (;ivo  in  evi- 
dence to  the  jury,  that  William  Ireland  (one 
William  Ireland,  before  that  time  convicleit 
and  executed  for  hii(h-trcasou.  mcuLin^)  did 
take  his  Ua\e  of  him  the  said  Titns  O.^.t'.s,  at 
his  the  said  Wiiliain  Ireland^s  ehuinlK-r,  then 
heinjjif  iu  Kus^el-streLl.  k'twecn  the  i>ih  and 
121  ii  day  of  August,  in  the  yeai'ofour  L#ord 
l(i?(i.  W  Iierecs,  in  truth,  the  said  William 
Ireland  did  lun  tike  his  leave  of  him  the  suid 
Titus  Date*:,  or  of  any  other  persons  what- 
soever,  at  his  the  said  >Vil!iuin  Ireiiind's  cham- 
Iter,  then  being  in  Russei-slrect  aforesaid,  be- 
tween the  saiduth  and  13th  day  of  August,  iu 


the  year  of  our  fjord  1078.  And  so  the  said 
I'itus  Oates  did  then  and  there  oommh  wilfal 
and  corrupt  perjury.  And  this  is  laid  to  be  to 
the  great  displeasure  of  Almighty  God,  in  con- 
tempt of  the  laws  of  this  land,  to  the  evil  uuf 
pemiuious  example  of  all  others  in  the  like  case 
offending,  and  aijfainst  the  king's  peace,  crown 
and  dignitj^.  To  this  be  has  pleaded,  Not 
Guilty.  If  we  nrove  it,  we  do  not  quertioo, 
but  }ou  will  find  nim  Guilty. 

Jtt.  Gtn.  May  it  please  your  lordship,  and 
you  gentlemen  of  the  jury ;  Mr.  Oates  stands 
miiicted  for  having  perjured  himself:  the  in- 
stances, gentlemen,  that  we  chai-ge  bim  with, 
are  these :  firbt,  what  he  swore  at  the  trial  of 
liX'land  ;  audwesay,  that  at  that  trial  he  did 
swear  Ireland  was*in  town  the  Ist  or  Sod  of 
September,  1678.  The  second  instaDce  is, 
what  he  swore  at  the  trial  of  the  Five  Jesuits : 
and  there  we  say,  he  did  swear,  that  Ireland 
was  iu  town  between  the  8th  and  l^th  of  Au- 
gust, and  that  he  took  his  leaye  of  him  here 
m  town  at  his  chamber  in  Russel-street  ;  and 
we  do  charge  him  by  this  indictment,  that  be 
has  forsworn  himself  in  boUi  instances  :  and 
that  Ireland,  gentlemen,  was  neither  in  town 
between  the  8th  and  12th  of  August,  nor  the 
1st  or  Snd  of  He|itember.  And  we  shall  make 
it  out  Tcry  evidently  :  for,  gentlemen,  as  to 
the  proof  in  this  case,  our  case  stands  thus :  we 
say,  that  the  Srd  of  August,  167 R.  Ireland 
went  into  Hertfordshire,  to  a  house  of  my  lord 
Aston*s,  and  from  thence  went  into  Stanbrd- 
shire.  I  will  not  stand  to  open  the  particulars 
where  he  was  every  day ;  out  wc  shall  give 
you  an  account,  in  a  method  very  easy  to  he 
remembered  and  ointervetl,  where  he  was  till 
the  Mth  of  September.  But  one  remarkable 
instance,  genthinen,  I  desire  to  take  particular 
notice  of ;  and  that  is,  the  time  of  Pancms  (air, 
M  hich  is  u|ion  the  2n4l  of  September  always,  a 
known  day,  and  a  known  place  in  tbatcountr}-. 
Now  we  have  among  the  rest,  many  witnesses 
to  prove,  that  Mr.  Ireland  was  there  that  day, 
and  not  in  town.  And  when  we  have  proved 
this,  as  we  shall  by  a  whole  cloud  of  witnesses, 
I  hehcve,  you  gentlemen  of  this  jury,  will  no 
more  doubt  that  Mr.  Oates  is  forsworn  in  these 
paiticiilars,  than  the  jury  yesterday  did  in  ibat 

Iiarticular  ;    nor  thau,  1    beUeve,   the  whole 
Lingdom  (Uh'S  hy  this  time. 

Sil.  Gtn.  y\y  lord,  we  shall  go  to  our  evi- 
fleuce ;  and  first,  we  pnHluce  the  Records  of 
the  two  Trials  of  Ireland,  and  the  five  Jesuits. 
Swear  31r.  fiwiit.  [Which  was  done.]  l*ray. 
Sir,  pot  in  the  Kecords.  Are  those  true  copies  ? 
Mr.  Swift.  My  lord,  I  examined  these  Ri^rds 
with  the  originals,  and  they  are  true  copies. 

Att.  Gen.  Mr.  Gates,  will  you  have  them 
read  .'  t>r,  to  save  the  time  of  the  Court,  will 
you  agree  them  ? 

Outti.  Aly  lord,  1  consent  to  save  the  time 
of  the  court ;  if  they  shall  be  made  use  of  for 
cviilence  for  me. 

L.  C.  J.  No  doubt  they  are  evidence  for  you 
as  well  as  against  you,  when  they  are  pro- 
duced here. 
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Sol.  Gen,  If  Mr.  Oatet  does  admit  the  Re- 
cords^ then  shall  we  ffo  on,  and  prove  what  he 
did  swear  at  those  Tnals  ;  and  for  the  first  part 
of  the  tinae,  which  is  between  the  8th  and  12lh 
of  August,  we  desire  that  Mr.  Thomas  Harriot, 
and  Mr.  Rain9fonl  Waterbouse  may  be  sworn. 
[Which  was  done.] 

AtL  Gen,  Mr.  Harriot,  pray,  do  you  re- 
member at  the  trial  of  the  Five  Jesuits,  was  Mr. 
Oates  produced  and  9^  om  as  a  witness  ? 

Harriot.  Yes,  he  was,  mv  lord. 

Att.  Gen.  Do  you  remember  what  testimony 
he  gave  about  Ireland's  being  in  town,  an^ 
when  it  was,  he  said,  he  was  in  town  ? 

Harriot.  My  lord,  he  did  positively  swear, 
that  Mr.  Ireland,  the  late  Jesuit,  did  take  his 


leave  of  him,  the  said  Oates  and  others,  at  the  ,  speak  of.  Sir  ? — Wuterhoxue.    No,  I  did  not. 


said  Ireland's   chamber  in  Russa) -street,  be 
twixt  the  8th  and  12ih  of  August,  1678. 

Sol.  Gen.  Were  you  of  the  jury  that  tried 
the  Five  Jesuits,  Mr.  Harriot  ? 

Harriot.  Yes,  I  was  foremanof  that  jury. 

Sol.  Gen.  What  say  you,  Mr.  Watcrhouse? 
Were  you  present  at  that  trial  ? 

Water  house.  Yes,  I  was  of  the  jury  too. 

Sol.  Gen.  What  did  Oates  swear «at  that 
trial  ? 

WaterhoHse.  He  said,  that  Mr.  Ireland  took 
his  leave  of  him  the  \^i\\  of  August.  My  lord 
chief  justice  Scroggpi  then  asked  him.  Are  you 
sore  it  was  the  ISUi  ?  And  then  he  said,*  he 
would  noi  be  positive  it  was  the  ISth,  but  be- 
tween the  8th  and  13th  it  was,  I  am  positive 
upon  my  oath. 

Att.  Gen.  It  is  so  in  the  print  too;  but  we 
will  now  CO  on. 

L.  C.  J.  But  will  the  defendant  ask  these 
wi messes  any  questions  ? 

Oatts.  My  lord,  if  your  lordship  please,  1 
will  ask  Mr.  Harriot  a  question. 

L.  C  J.  Ay,  do  ask  him  what  you  will. 

Oates.  Mr.  Harriot,  did  I  swear,  that  he 
took  his  leave  of  me,  or  I  took  my  leave  of  him  ? 

Hnrriot.  You  swore,  that  Ireland  took  his 
leave  of  you  and  others,  between  the  8th  and 
ll!th  of  August,  167(1  >  between  those  two 
days,  and  in  that  year. 

Just.  Withins.  It  is  a  nice  question  that  of 
your^s,  Mr.  Oates,  upon  my  word. 

Oates.  My  lord,  1  know  what  reason  I  have 
to  ask  that  question ;  I  am  sure  in  perjury, 
the  court  oujj^t  to  keep  up  the  witaesses  strictly 
to  what  is  laid  in  the  indictment. 

L.  C.  J.  Well,  you  hate  his  answer  accord- 
ing to  the  iudicunent. 

Oates.  Pray,  my  lord,  he  pleased  to  ask  Mr. 
Harriot  this  question,  Whether  he  took  notes 
of  the  trial? 

Harriot.    Yes,  I  did  so.  Sir. 

Oates.  My  lord,  I  .desire  to  know  of  Mr. 
Harriot,  Whether  he  has  those  notes  by  him  ? 

Harriot.  No,  Sir,  I  have  them  not  here ; 
but  I  have  had  them  by  me  this  fonr  or  five 
years,  or  more.  It  was  my  manner  in  all  the 
trials,  wherein  I  was  concerned  as  a  jury-man, 
io  remd  the  trials  strictly  oter,  when  they  were 
yriotedi  cspedaHy  where  1  happened  to  have 


any  notes  that  I  took  atthe  trial,  and  to  eom- 

fare  the  printed  trial  with  my  notes ;  and  where 
found  any  thing  doubtful,  I  used  to  pot  ft 
auery  upon  it.     And  this  and  many  ether 
lings,  I  found  to  be  in  the  printed  trial  striotljf 
according  to'iuy  notes. 

Oates.   My  lord,  I  desire  to  know,  what  trial 
he  was  foreman  at  ? 

Harriot.  That  of  the  Five  Jesuits,  in  Jane; 
the  13th  of  June,  1679. 

L.  C.  J.    Have  you  any  thing  to  ask  Mr. 
Waterhouse  ? 

Oates,   Yes,  ray  lord.    Pray,  Sir,'  let  mm 
ask  you  a  question. 

Waterhouse.    Ay,  if  you  please^  Sir. 
Oates.   Did  you  take  notes  of  that  trial  70a 


Oates,  How  come  you  there  to  remember 
this,  that  I  was  so  positive  as  to  the  time  be- 
twixt the  8th  and  19th  of  August  ? 

Waterhouse.  Because  I  was  one  of  the  jury  ; 
and  because  my  Lord  Chief  Justice  noadee 
stop,  when  you  said,  'twas  the  ISthof  August, 
ano  bad  you  consider :  and  you  consicferM, 
mi&  considered  it ;  and  did  affirm  positively, 
that  it  was  between  the  8th  and  14th  of  August* 

L.  C.  J.  He  gives  you  a  plain  reason  wr  hie 
remembrance. 

Oates.    My  lord,  I  have  dene  with  him. 

Sol,  Gen,  Then  we  desire  Mr.  Foiiter  may 
be  sworn.  [Which  was  done.]  Mr.  Foster, 
pray  will  you  tell  what  you  remember  Mr. 
Oates  swore  at  Mr.  Ireland's  trial,  about  Ire* 
land's  being  in  town  ? 

Foster,  "l  was  one  of  the  jury  at  the  trial  of 
Mr.  Ireland,  Mr.  Pickering,  and  Mr.  Grove ; 
and  I  did  see  Mr.  Oates  sworn,  as  a  witness  Q^r 
the  king,  at  that  trial ;  and  so  was  Mr.  Bedloe: 
and  Bedloe  there  gave  evidence,  that  there  wae 
a  meeting  at  Harcourt's  chamber;  and  Ireland, 
Grove,  and  Pickering  were  there:  and  that 
this  was  the  latter  end  of  August.  Mr.  Ire- 
land did  make  his  defence,  as  much  as  he  could, 
to  prove,  that  he  was  not  in  town  from  the  be- 
ginning of  August  to  the  middle  of  September; 
and  brouglit  divers  witnesses.  But  upon  hie 
denying  to  be  liere  the  latter  end  of  Auguel, 
Mr.  Oates  did  come  and  swear :  *  1  am  certain,' 
says  he,  *  that  the  Ist  and  2nd  of  September 
<'he  was  in  town ;  for  died  I  had  of  him  90e.* 

Oates.  Was  I  positive,  that  he  was  here  in 
town  the  1st  or  2nd  of  September? 

Foster,  You  were  positive,  Sir,  to  the  Ist  or 
Snd ;  I  have  it  in  my  notes  in  writing. 

L.  C,  J.  He  tells  you,  it  is  in  bisaoteit' 
and  therefore  he's  sure  you  said  so. 

Att,  Gen.  In  the  printed  copy,  if  it  be  right, 
there  is  mention  made  of  the  word  *  positive.*   . 

L.  C,  J.  I  think,  that  is  in  August,  between 
the  8th  or  13th.  he  was  positive. 

Oates,  Did  \  saj  these  words,  *•  1  was  posi« 
«tive?' 

Waterhouse.  I  say,  yeu  aflirmed  that  he 
was  in  town  the  1st  or  2ud  of  September. 

L,  C,  J.  It  is  not  necessary,  that  you  shonld 
use  the  word  '  positive :'  the  oucstiou  is,  Whe- 
ther it  was  potttirely  affiimedf 


mS]  STATE  TRIALS,  1  James  II.  l685.— TVkl  of  Tthu  Oaiet,         [lt44 


Just  WUhim,  Was  not  that  true  that  yon 
Mid  ?  Did  not  voo  affirm  a  positive  truth  ? 

Gates,  My  forfl,  I'll  tell  you  the  reasoo  why 
I  ask  the  question,  because  1  have  forf^t  my- 
■elf|  whether  I  used  the  word  or  no ;  and  there- 
fore  I  aak  for  ray  own  information  now. 

X.  C.  J.  Weil,  ask  for  what  reason  you 
win,  you  have  received  an  answer  to  your 
question ;  and  upon  my  woni  he  jj^ives  a  not- 
able evidence  :  8ays  he,  Bedloe  had  sworn  a 
treasonable  practice  by  Ireland,  in  the  latter 
end  of  August.  Tlicn  Ireland  comes,  and 
make  his  defence :  Says  he,  *  That  cannot  he ; 

*  tor  I  was  out  of  town  at  that  time ;  I  was  not 

*  in  London  all  August,  nor  the  beginning  of 

*  September.'  Then  come  you  in  to  support 
the  testimony  of  Bedloe,  and  swear,  that  he 
was  in  town  the  1st  or  2nd  of  September ;  for 
then  he  gave  you  20f .  And  so  you  come  to 
rivet  the  matter  that  was  sworn  before  by 
Bedloe. 

Oates,    My  lord,  what  I  swore  was  truth. 

X.  C.  J.   That  is  now  to  be  tried. 

Att,  Gen.  We  ha\e  another  of  the  iury 
here,  Mr.  John  Bytield:  Pray,  swear  him. 
[Which  was  done.] 

Sol,  Gen.  Well,  Sir,  what  did  you  hear 
Gates  swear  at  that  trial  ? 

Bjfficld.  I  heard  the  same  that  they  have 
testihed  before. 

L.  C.  J.  But  you  must  tell  us  what  that 
was. 

Sol.  Qtn.  Were  you  a  jury-man  at  that 
trial? 

Bjifield,  Yes,  I  had  a  summons  to  the  Old 
Bailey 

L.  C.  J.  But  what  did  Gates  swear  ?  That's 
the  question. 

Bufield.  Mr.  Gates  did  positively  assert,  that 
Ireland  was  hero  in  town  tlic  1st  or  2nd  of 
Septeml>er  ;  and  to  coutirm  it,  he  said,  he  re* 
ceived  of  him  20s. 

,  Alt.  Gen.  Now,  my  lord,  we  shall  go  to 
our  evidence  to  prove,  that  all  (his  isatitjoluteiy 
false  :  for  Ireland  went  out  of  town  into  Stat- 
fbrdsbire,  and  did  nut  return  till  af\er  the  9th 
of  S«|»teud)er.  And  for  tliis,\vc  call  Ann  Ire- 
land [Who  was  sworn.] 

Sul.  Gen.  iMrs.  Ireland,  pray  where  did  you 
take  your  lea\c  of  your  brother.  Mr.  Ireland, 
who  was  executed  in  summer  1678,  and  when? 

Mrs.  A.  Ireland.  I  took  my  leave  of  him 
the  beginning  of  August. 

Sol.  Gen  What  day  in  August,  do  you  re- 
member ? 

A.  Ireland.    The  3rd  of  August. 

Sol.  Gen.  Where  was  it.? 

A.  Ireland,    In  my  own  lodging? 

L.  C.  J.    A\"here  was  your  iodgmg  ? 

A.  Ireland.  In  RusseUstreet, Covent-garden.  | 

L.  C.  J.  Now  tell  us  agaia^  the  time  when 
it  was  ?  j 

A.  Ireland.  It  ^^as  on  Saturday  morning,  as 
I  remember,  tlie  Jnl  of  August,  the  Saturday 
afler  St.  Igoatius's  day. 

L,  C.  J.    How  come  you  to  remember  so  " 
particularly,  that  it  was  then  ?  i 
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A.  Ireland.  Because  upon  St.  Ignatim'a 
day,  we  were  invited  to  Mr.  Qiffbrd's,  at  Uam- 
mersmith ;  my  brother,  my  mother,  and  I,  were 
inviteil  to  stay  all  night :  but  my  brother  re- 
fuse<l  to  stay,  because — 

L.  C.  J.  Which  brother?  What  was  liia 
name?^.^.  Ireland.  William  Ireland. 

L,  C.  J,  Did  they  sUy  there? 

A.  Ireland,  No,  my  lord,  my  brother  came 
home  on  foot,  but  we  staid  all  night. 

Att.  Gen.  Heretsanalmanackof  that  year* 
and  the  3d  of  August  was  oa  a  Saturday. 

A.  Ireland.  He  said  he  could  not  stay,  be- 
cause he  was  to  go  into  the  country  upon  Ha* 
turday.  I  asked  him,  *  Why  he  wouM  set 
out  on  Saturday  ?'  Aud  says  he,  *  m  go  to 
Standen,  tliere  I  shall  meet  with  my  lord  Aston, 
and  his  family ;  and  have  an  opportunitj  to  go 
with  him  into  Staffordshire.' 

L.  C,  J.  She  says,  he  went  out  of  town  on 
Satunlay  after  Sl  Ignatius's  day  ;  which  was 
Saturday  the  3d  of  August,  but  there  being  a 
discoui*se  between  her  and  her  brother,  why  he 
should  make  choice  of  a  Saturday ;  which  sha 
thought,  it  seems,  was  an  inconvenient  day  to 
take  a  journey  on  :  and  upon  that,  her  brother 
made  answer  again.  That  that  night  he  wonM 
only  go  to  Standen,  to  my  lord  Aiston'a  boose, 
where  he  should  meet  with  company  to  go 
along  with  him  into  Staffordshire. 

Ait.  Gen.  What  day  of  the  week  was  St 
Ignatius's  day  ? 

A.  Ireland.  St.  Ignatius's  day  was  on  Wed- 
nesday. 

L.  C.  J.  Whatday  of  the  month  is  St.  Igna- 
tius's day  ? 

A.  Ireland.  It  is  either  the  last  day  of  July, 
or  the  1st  of  August. 

L.  C.  J.  Look  on  your  almanack,  if  you 
have  anv  one  of  that  year,  Mr.  Attorney. 

Att.  Ocn.  We  have  no  such  Saint  in  our  Al- 
manack. 

A.  Ireland.  It  was,  as  near  as  I  can  re- 
member, the  3d  of  .August,  that  he  went  out  of 
town. 

Sol.  Gen.  Thc3dofAugust,atthat time,  was 
on  a  Satunlay. 

I^rd  Petrc.  St.  Ignatius's  day  is  always  the 
last  day  of  July,  my  lord. 

Att.  Gen.  In  tliis  almanack,  another  Saint 
hasjustled  him  out ;  and  that  is  bishop  German. 

L.  C.  J.  And  in  my  almanack,  a  tliird  has 
jnstled  them  both  out :  but  my  lord  Petre  says, 
it  is  always  the  last  of  July  ;  and  that  was  on  a 
>Vednesday  that  year. 

A.  Ireland,  1  remember  it  was  on  a  Wed- 
nesday. 

L.  C.  J.  And  you  are  sure  he  went  out  of 
town  the  Saturday  after  ? 

A*  Ireland.  \  es,  1  am  sure  he  went  out  of 
town  then  ;  for  I  asked  him,  why  he  would  go 
on  a  Saturday  ?  And  he  told  me  he  would  go 
but  to  Standen  that  night. 

Sol.  Gen.  And  that  does  hold,  according  to 
the  computation,  to  be  the  3d  of  August. 

Gates.  My  lord,  she  is  not  positive  in  this, 
that  he  went  out  of  town  the  3d  of  AugusL 


1«15] 


STATE  TRIALS,  1  JamKS  If.  1085.— >r  Pitjury. 


ri34J5 


Att,  Gen,  Yes,  bat  she  is  ;  for  the  says, 
that  she  was  the  Wednesday  before  (which 
was  St.  Ignatius's  day)  with  him  a  little  way 
out  of  town. 
■  X.  C  J.  And  that  it  was  Saturday  after  he 
went  of  town  ;  and  she  gives  the  reason,  that 
she  entered  into  a  discourse  with  him,  why 
he  would  go  on  Saturday ;  And  he  made  that 
answer  which  you  hear. 

Just.  Withinz,  Mr.  Oates  knows  what  day 
St.  Ignatius's  day  is  upon,  I  presume. 

Oata,  It  is  the  last  day  of  July,  I  think. 

SoL  Gen,    In  our  Protestant  Almanacks,  it 
teems,  we  give  another  bishop  place. 
•    Ait,  Gen,   Mrs.  Ireland,  when  did  you  see 
him  again  P 

A.  Ireland,  Just  a  fortnight  before  Michael- 
mas, and  not  before. 

L.  C,  J,  Yon  were  his  near  relation,  1  sup- 
pose? 

A.  Ireland,  Yes,  my  lord,  I  was  his  sister. 

L,  CJ,  Pray,  when  he  came  to  town  again, 
where  did  he  lodge? 

A,  Ireland.  He  used  to  lodge  at  the  same 
plaee  where  we  did  always ;  and  in  the  mean 
time,  while  he  was  absent,  my  mother  lent  one 
Mrs.  Eagleston  his  lodging. 

L.  C.  J,  Is  that  person,  you  lent  his  chamber 
to  in  his  absence,  here? 

A,  Ireland,  No,  my  lord. 

L,  C,  J,  When  did  she  enter  upon  his  lodg- 
ing? 

A.  Ireland,  Truly,  my  lord,  I  cannot  tell ; 
her  maid  fell  sick,  and  so  she  came  down  a  pair 
of  stairs  lower  into  his  lodging.  It  was  in  a 
short  time  after  he  went  out  of  town,  my  lord, 
as  I  remember, 

L,  C.  J,  When  did  he  come  to  town  again, 
do  you  say  ? 

A,  Ireland.  He  came  to  town  again  a  fort- 
night betbre  Michaelmas ;  it  was  that  day  fort- 
tiic^ht  before  Michaelmas,  that  Michaelmas- 
day  fell  on — 

L.  C,  J.  Have  you  any  questions  to  ask  her, 
BIr.  (>ati>s? 

Oates.  My  lord,  I  desire  to  know,  why  she 
did  not  give  this  evidence  before?  Or  whether 
«ver  she  did  give  this  evidence  at  any  of  the 
trials? 

A.  Ireland,  Yes,  I  was  at  my  brother's 
trial ;  and  there  I  gave  the  same  evidence. 

Oates.  Were  you  there  at  the  trial  of  the 
five  Jesuits ?  And  did  you  give  the  same  evi- 
dence then? 

A.  Ireland.  No,  1  was  not  called. 

L.  C,  J.  But  were  you  there  ? 

A.  Ireland,  I  was  in  the  court  at  the  same 
time,  but  was  not  examined. 

Oatrs,  What  year  is  it  you  speak  of,  that 
iie  went  out  of  town  the  3d  of  August  ? 

A,  Ireland,  The  year  1678. 

Oates.  I  desire,  my  lord,  to  ask  this  gentle- 
woman, what  religion  she  is  of? 

A.  Ireland,  1  am  a  Roman  Catholie,  my 
lord. 

Gates,  I  desire  to  know,  whether  htr  nima 
be  Ireland  or  Ironmonger  t 


A,  Ireland,  My  right  name  is  Ironmonger  ; 
but  because  of  bis  profession,  he  went  by  thn 
name  of  Ireland ;  and  for  his  sake  we  go  by 
that  name  too. 

Gates.  By  what  name  did  you  give  evidence 
at  Ireland's  trial  ? 

A,  Ireland.  By  that  name  of  Ireland. 

L.  C.  J.  Why,  Mr.  Oates,  that  is  a  good 
name  enough  to  be  called  by;  you  may  re- 
member, you  were  called  Titus  Ambrosius,  and 
Sampson  Lucy,  at  St.  Omers. 

Att.  GtH,  Swear  Mrs.  Eleanor  Ireland. 

[Which  was  done.1 

Att.  Gen,  When  did  your  son  go  out  or 
town? 

Mrs.  El.  Ireland.  The  3d  of  August. 

Sol.  Gen,  Are  you  sure  it  was  the  3d  of 
Aujnist? — El'  Ireland,  Yes,  I  am  sure  it  was. 

Sol.  Gen.  What  year  was  it? 

El,  Ireland,  My  memory  is  not  good  enongl 
fur  that ;  I  cannot  tell  what  y  ear,  my  daughter 
can. 

Sol,  Gen.  Was  it  the  same  year  he  was  tried 
afterwards  ? 

El,  Ireland,  Yes,  it  was  the  same  summer; 
at  Michaelmas  after  he  was  taken  np. 

Sol.  Gen,  What  time  did  he  return  again  oat 
ofthe  country  ? 

El.  Ireland,  The  14th  of  September  after. 

Oates.  My  lord,  I  would  ask  her,  whether  or 
no  she  gave  this  evidence  at  her  son's  trial  ? 

El.  Ireland.  Yes,  I  was  a  witness  there ;  bat 
they  would  not  permit  me  to  speaK  half  s# 
much ;  they  would  hardly  let  me«peak  at  all. 

Oates.  I  desire  to  know,  whether  she  was  a& 
evidence  at  the  five  Jesuits  trials  ? 

El.  Ireland.  No,  I  was  not  there  then. 

Att,  Gen,  Pray  swear  Mrs.  Duddle,  and 
Mrs.  Quino.  [Which  was  done.] 

Sol.  Gen.  Come,  Mrs.  Duddle,  do  ydu  re- 
member when  Mr.  Ireland  went  out  of  town  in 
the  vear  1678? 

Mrs.  Duddle,  To  the  best  of  my  remein- 
brance  it  was  the  3d  of  August 

Sol.  Gen.  Why  do  you  Uiink  it  was  the  3d  ef 
August  ? 

Duddle,  He  went  for  a  recreation  out  of 
town  three  days  belbre,  which  was  upon  an 
holiday,  St.  Ignatius's  day ;  and  he  went  oat 
of  town  one  night  then,  and  became  and  stud 
but  two  nights  after ;  and  went  out  of  town 
upon  the  Saturday. 

L.  C.  J,  Did  he  stay  out  of  town  one  nigiit? 

Duddle,  Yes,  he  staid  out  of  town  all  night 

L.  C.  J,  Are  yon  sure  he  staid  there  all 
night? 

Duddle.  I  am  sure  he  staid  but  one  night 

L.  C.  J.  But  what  say  you  to  that,  Mr. 
Attorney  ?  this  Witness  contradicts  the  other r 

Just.'TTi/Aiw*.  Ay,  plainly. 

Duddle.  Mrs.  Ireland,  and  Mrs.  Anne  Ire- 
land, and  he  went  out  upon  a  recreation  out  of 
town,  it  being  holiday ;  and  I  remember  wdl, 
that  was  of  a  Wednesday  i  and  that  Saturday 
he  went  away,  and  never  came  again  till  a  fort* 
nigiit  before  Michaelmas. 

jUC.X  Bat  mind  myquMtien,  woman. 


1947]  STATE  TRIALS,  1  Jamis  IL  l685.-*7W«f  ^  TUm  Octet.  [1918 


DuflU/e.  YeA,  my  lord. 

L,  C.  J.  Did  he  come  home  thai  night  he 
went  on  the  recreation  ? 

Duddle,  I  do  not  know. 

L.  C.  J.  But  jiist  now,  you  iwore  he  itaid 
out  all  night. — Vuddle,  No,  my  lord. 

L.C.X  Yet,  but  v(Hi  did  though  ;  prithee 
■uad  what  thou  art  about 

Duddle.  1  dp  not  lay  he,  but  I  am  aure  hit 
aater  and  the  company  staid  out  that  ui^^ht  I 
remember  very  well,  he  went  the  third  day 
after,  which  was  Saturday.  And  Mr.  Jenniton 
came  to  ask  him  for  three  wei'ks  atler ;  and 
there  was  a  person  of  quality  with  him  in  the 
ooach,  I  think  it  was  sir  Miles  Wliarton.  And 
he  asking  for  him,  they  ^ve  him  on  acoonnt, 
that  they  had  not  heard  from  him  since  he 
went ;  which  was  then  three  weeks  after  be 
was  gone.  And  I  remember  well,  be  did  not 
•ome  to  iowD  again  till  a  fortnight  before  Mi- 
chaelmas. 

X.  C.  /.  How  can  von  tell  that  ? 

DuddU,  My  lord,'  1  can  tell  it  very  well : 
for  I  was  almost  every  nii^ht  in  the  rmmi 
where  he  used  to  lie ;  and  there  lay  a  gentle- 
woman thero  tliat  1  knew. 

L,  C.  /.  What  was  her  name  ? 

DuddU.  Mrs.  Eagletiton. 

X.  C.  J.  How  came  she  to  lie  there  ? 

DuddU.  Her  maid  tell  sick,  and  she  changed 
her  ewn  chamber,  and  lay  there  all  the  time  be 
was  out  of  town. 

iMUf$.  My  loid,  is  this  good  evidence  ? 

L.  C,  J.  Ay,  wby  not  T 

QateM,  My  lord,  I  think  she  contradicts  the 
other  witness:  for  she  says  he  lay  out  two 
nights. 

L.  C.  J.  Nor  there  you  are  mistaken  too. 
But  i  tell  you  what  I  did  ohsene  before.  Mrs. 
Aone  Ireland  swore,  that  they  did  stay  all 
night ;  but  3ir.  Ireland  refused  to  stay  there,' 
but  would  upo  home,  because  he  was  tu  go  his 
journey  on  Saturday.  Then  this  woman  comes, 
and  she  said  at  first,  that  he  went  out  of  town 
on  the  Wednesday,  and  staid  out  all  night,  and 
lay  at  home  but  two  nights,  and  then  went 
away.  But  now,  when  1  put  her  in  mind  to 
take  care  what  she -said,  she  swears,  she  is  sure 
the  sister  layout,  but  she  is  not  sure  of  Ire- 
land's lying  out :  but  she  is  p<isitive  he  went 
away  on  Saturday  the  iii\  of  August,  ami  re- 
turned not  till  a  fortnitrlit  before  Alichaolmas. 

Oatci.  My  lord,  1  humbly  conceive,  she 
having  once  sworn  false — 

L.  C.  J.  Ay,  but  she  immefliately  recollected 
herself. 

Gates.  By  what  token  does  she  remember 
it  to  be  the  Sd  of  August? 

L.C.J.  She  said  i^efore,  it  was  the  Saturday 
after  St.  Ignatius*s  day,  which  was  on  a  Weil- 
nesday,  the  last  day  ot  July  ;  and  he  went  then 
out  of  town.  She  callea  it  by  the  name  of 
Becreation. 

Oattt.  Was  it  the  Saturday  after  St  Igna- 
lius's  day  ? 

DuddUe.  Yes,  it  was :  and  1  had  not  renaem- 
bered  it,  but  that  it  wat  upon  thct  holiday, 
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Os/cf.  Tbit  it  a  Remaii  CathnUo,  I  lupiioee, 
my  k>rd. 

L.  C.  /.  I  cannot  teli:  ^Vbbl  fdigieQ  aic 
you  of? 

DuddU.  I  am  a  Roman  Catholic,  my  lard. 
Mr.  Jenison  knows  what  I  say  Ukbe  tnie» 

Oatci*  Were  you  a  witneaa  in  may  of  the 
trials  at  the  Ohl-Bailcy? 

DuddU,  I  wat  in  the  court,  but  was  ael 
called. 

Sol.  Gen.  What  any  you,  Mrs.  QnioDt 
wlien  did  Mr.  Ireland  go  oat  of  town  ? 

Mrs.  Quitto.  I  must  say  the  same ;  it 
the  3d  day  of  August,  on  a  Saturday. 

L.  C.  /  How  do  you  koow.tbat  it  w«i 
Saturday  the  Sd  of  August? 

Quino.  By  the  same  reason  that  she  epenka, 
I  marked  that  other  day  he  went  out  of  town  % 
and  he  came  imin,  and  his  mother  staid  there 
that  night :  aim  he  went  on  Saturday  moniui|p 
out  of  towB«  1  know  it  ?ery  well;  fM*  my 
husband  was  his  taylor,  and  he  bad  aoniewhat 
to  alter  in  his  clothes ;  and  I  brought  it  inamei 
diately  after  it  was  done. 

L.  C.  J.  Are  you  aiue  he  went  out  of  towe 
that  day  ? 

Quino.  He  went  out  of  the  heote,  and  us  I 
take  it,  went  oat  of  town. 

L.  C.  J.  Did  be  say  he  was  to  go  out  of 
town  ? 

Quina,  Hebad  his  boots  on ;  and  look  hecM 
at  the  Bull -Inn  in  Drury- Lane. 

X.C.  J.  Hew  do  you  know  it  ? 

Qiiinp.  Becaute  bit  servant  that  was  theiC 
has  testified  it. 

AiL  Gen.  New  swear  my  lord  AsIoik 
[Which  was  done.]  Wc  will  bring  IrelaaJ 
now  u[>on  the  3rd  of  Au^st  at  night,  to  my 
lord  Astou's  house  at  Standeu. 

Sol.  Gen.^^ny  will  your  lordship  f^ve  my 
lord  and  the  jury  an  accouut,  when  Mr.  Ire^ 
land  came  to  your  house,  aial  how  Hmt  he  trm^- 
velled  with  you  st'terward  ? 

Loi-d  Aston.  My  lord,  beingr  in  town,  I  waa 
spoke  to,  and  di'sireil  that  Mr.  Ireland  mti^fhlt 
have  the  opport  unity  oficoimrin  my  company 
down  into  !»»luli'ordshire  ;  which  1  consented 
to.  I  went  out  of  town,  as  1  remember,  the 
latter  end  of  July  167B,  and  this  same  S^lr. 
Ireland  came  to  lue  at  my  house  in  Herttbrd- 
shire,  at  Stunden,  upon  tlie  3rd  of  August,  at 
night. 

L.  C.  J.  What  (lay  of  the  week  wasthat^ 
niy  lord  ? 

Lord  Aston.  As  1  remember^  it  was  Satur** 
day,  and  in  theeveniof^. 

L.  C.  J.  How  long  did  he  stay  with  your 
lordship  ? 

l^rd  Aston.  My  lord,  I  staid  till  Monday  at 
Standen  *,  and  upon  Monday  he  went  into  my 
company  to  St.  Albans,  which  was  the  5tb  of 
August. 

Att.Gt  n.  Whither  then  did  yon  go,  my  lorAf 

l^rd  Attori.  There  I  met  with  my  brother 
and  sister  Souihcoat. 

L.  C.  J.  Sir  John  Seulbcoet  you  mean,  my 
lord. 
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Lord  Aston,  Yes,  my  lord.  And  thenoe,  in 
four  days  we  went  to  my  bouse  at  Tivliall. 

L.  C.  J.  Did  Mr.  Ireland  trax^  with  yon  all 
the  way  f 

iMci  AMtcm.  1  cannot  cbaigc  my  memory, 
my  lord,  that  he  did,  to  as  particularly  to 
swear  il :  but  there  he  came  into  my  company 
f ometimes  at  Tixhall ;  but  1  cannot  tell  tlie 
particular  days  :  nor  oould  I  speak  poaitively 
to  those  thin|^  that  I  have  spoke  to  now,  bat 
that  I  find  in  my  Note-book,  that  at  that  time 
be  did  come  to  my  honse  at  Standen,  and  did 
go  with  me  to  St.  Albans. 

Ait.  Gen.  Pray,  my  lord,  did  he  go  that 
journey  fo  Tixhall  along  with  you  ? 

Lord  Ait9n.  1  cannot  say  positively  tbatj 
Mr.  Attorney  ;  but  I  hafe  'a  f^eneral  notion 
that  ho  did.  Nor  could  I  testify  this  so  poei- 
tirely,  I  say,  bnt  by  notes  that  I  have  of 
things  at  that  time :  where  I  have  only  writ 
down  these  things  concerning  Mr.  Ireland,  and 
that  he  came  iIm  Srd  of  August  to  my  honse 
at  HtandcD :  that  on  Monday  we  wont  toffether 
to  St.  Albans ;  and  there  met  ns  sir  John  Moulii- 
eoat,  4ind  my  sister  his  wife ;  and  thence  I  went 
to  Tixhall ;  and  there  I  arriyed  the  8th  of  Ad* 
gust,  which  was  Thursday. 

X.  C.  /.  My  lord,  I  ask  you>  this  question ; 
you  say,  you  have  a  general  apprehonsion  that 
ne  did  go  with  you  to  Tixhall :  pray,  did  he 
come  with  you  to  Standen  for  that  purpose,  to 
go  with  you  to  Tixhall  f 

Lord  Ast<m.  I  had  no  business  with  lilm  at 
all ;  bat  he  desired  the  opportunity  to  go  down 
in  my  company  into  Staffordshire. 

L  C.J.  Pray,  my  lord,  do  you  remember 
Tou  saw  him  within  tour  or  fife  days  after  at 
Tixhall  ? 

Lord  AttoH.  To  name  particular  days,  I 
cannot ;  but  that  I  saw  •him  several  days  at 
Tixhall,  1  am  sure. 

Oatet,  My  k>rd,  you  way  that  sir  John 
Southcoat  went  with  you  to  Tixhall  f 

Lord  Aston.  Yes,  be  did  so. 

Outes.  My  lortl,  1  would  ask  this  nobleman, 
whether  he  was  at  the  trial  of  the  Five  Jesuits  P 
or  tlie  trial  of  Irehind  P 

Lord  Aston.  No,  my  lord,  1  was  not. 

Gates.  Then  I  would  ask  my  lord,  if  be  saw 
Mr.  Ireland  executed  P 

Lord  Aston-  No,  I  did  not. 

Oates.  Then  I  would  ask  him  this  question ; 
wbethc^  the  Ireland  that  was  executed  be  the 
same  Ireland  be  speaks  of  P 

Lord  Aston.  Amon^t  those  that  knew  him 
well,  I  have  been  told  it  was  the  same. 

Oates.  That  is  but  hear-say,  my  lord  ;  he 
does  not  speak  of  his  own  knowledge. 

L.  C.  J.  For  that  matter,  I  suppose  you  will 
produce  some  other  Ireland,  Mr.  Oates,  if  it 
was  not  the  same. 

Ait.  Gen.  Was  it  this  Mrs.  Irehmd*s brother 
that  was  here  a  witness  now  P 

Lord  Aston.  Ue  was  so  reputedi-and  so 
look^-upon. 

L.  C.  J.  That  18  all  one.  If  any  body 
should  ask  mt^  if  you  wertthefUMeMr.  Oates 
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that  was  at  St.  Omers  ;  I  should  say,  I  heard 
so ;  and  it  would  be  very  good  evidence,  unless 
some  one  else  were  produced. 

Oates.  My  lord,  1  submit ;  I  will  be  du^eeted 
by  the  court  in  any  thing  that  is  fair  and  not 
injurious  to  my  defence. 

L.  C.  J.  We  will  not  direct  you  in  any  thing 
that  iff  foul ;  but  pray  keep  to  those  questions 
that  are  pertinent. 

Oates.  Are  you  sure  Ireland  went  the  whole 
journey  with  you,  my  lord  ? 

liord  Aston.  I  did  answer  that ;  I  baye  bal 
a  general  notion  of  it,  he  came  to  me  for  that 
purpose. 

Gates.  Then  iny  lord  is  net  positive  he  went 
with  him  into  Stanordshire. 

L.  C.  J.  VOi  he  b  not ;  but  I  woold  ask  you 
this  question,  my  lord  Aston,  do  you  believe  he 
.went  wi^hyoii  to  TixKall  P 

Lord  Aston,  I  make  no  doubt  of  it,  I  would 
pawn  aH  I  have  in  tlie  world  opoa  it ;  only  I . 
cannot  s^tiaar  it,  because  I  have  it  not  in  my 
iiotcs,  ts  Vhave  those  two  other  days. 

Just.  WltMiis,  Do  you  like  him  the  worse, 
boGniiBe  h€  is  ciutioos,  Mr.  Ontes  ? 

Gates*  No,  Sir,  I  do  not.  But  pray,  my 
Ion),  ash  him,  because  it  is  a  question  hem 
jdmut  a  pnint  of  time ;  whether  he  remembers, 
that  wiuiin  eight  or  ten  days  be  saw  Ireland  at 
Tixhall  ? 

Lord  Aston.  I  cannot  say  any  thing  as  to 
(bat. 

Att.  Gen.  Swear  sir  fid  w.  Soutbeoct.  [Which 
was  done.] 

L.  C.  J.  I  thought  you  had  called  him  sir 
John  Southcoat. 

Att,  Cen.  Sir  John  is  sick,  and  cannot  be 
here, 

Oates.  I  suppose  my  lord  Aston  is  a  Romaa 
Catholic  ? 

X.  C.  J.  Ay,  that  all  the  world  knows  very 
well :  bnt  I  tell  yon  what,  Mr.  Oates,  I  oIh 
serve  he  is  not  so  easy  in  giving  his  oath ;  nay, 
he  is  wonderful  cautious  m  swearing :  I  speak 
it  for  his  commeudation,  not  as  his  fault,  he  is 
not  very  forward  at  swearing. 

Just.  Withins.  Well,  what  do  you  ask  tbje 
gentleman,  Mr.  Attorney  P 

Att.  Gen.  We  desire  sir  Edward  Southcoat 
would  give  an  account,  whether  he  met  Mr. 
Ireland  at  my  lord  Aston 's  P  And  when  P 

Sir  Edm.  Southcoat.  I  was  with  my  lord 
Aston  in  his  company. 

L.  C.  J.  When  was  that,  SirP 

Sir  E.  Southcoat.  Tlie  4th  of  August  I  saw 
Mr.  Ireland  at  my  lord  Aston's. 

L.  C.  J.  Was  it  the  same  Ireland  that  was 
afterwards  tried  and  executed  P 

Sir  E.  Southcoat.  It  was  the  same  Ireland 
that  was  comnMmly  reported ;  I  did  not  see 
him  executed. 

Att.  Gen.  Was  it  the  mme  that  was  reputed 
to  be  this  old  gentlewoman's  son  P 

Sir  E.  Southcoat,  Yes,  it  was. 

X.  C.  J.  Pray,  Sir,  go  on  with  your  evi- 
dence. 

Sir  JS^^SMMfOiif.  U{mni  Mendagr  we  begah 
4  L 
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our  joaniey  to  Tixhall,  and  went  that  ni^^t  to 
8t.  Albaiifl,  whore  we  met  my  father  and 
mother,  and  thence  we  oouiinued  oo  our  jour- 
nejtlie  next  day. 

X.  C.  J.  Was  he  with  you  there  that  day 
you  went  to  St.  Albans  P 

Sir  >J.  Sonthcant.  He  was  with  us,  I  re- 
member very  particularly.  It  was  hot  weather, 
and  my  lord  Aston  inrtteii  him  into  the  coach  ; 
tor  beuMre  he  waa  riding  by  the  coach-  sitle,  a  ml 
there  I  remember  a  {larticalar  discourse  that 
he  and  my  lord  Aston  had ;  from  thence  we 
went  on  to  Northampton,  and  came  tliere  Tues- 
day nijrht. 

JL  C,  J.  Was  Ireland  with  you  there  ? 

8ir  £.  Stmthcoat, .  Ireland  was  with  us  there. 

Oaitt.  My  lord,  I  did  not  well  obserre  what 
this  gentleman  said. 

L.  C.  J.  Pray  mind  your  bosiness  yomvelf, 
lie  sjpeaks  plain  enough ;  go  on,  Sir. 

Sir  E»  SoMtkcoat,  Mr.  Ireland  was  with  us, 
I  say,  my  lord,  all  tlie  journey ;  and  I  do  re- 
inemher  it  paiticuhirly  by  a  prettv  horse  Mr. 
Irchmd  rode  upon  ;  and  1  had  a  dilute  witli 
my  cousin,  who  should  buy  him  :  I  took  |iai> 
ticiilar  notice  every  day  of  him,  as  he  rode  by 
the  coach,  and  coovers^  with  him  every  night 
in  tlie  inn.  We  went,  1  say,  from  St.  Albans 
to  Northampton  on  the  Tuc2»ilay ;  from  North- 
ampton we  went  to  C*ovfHitry  on  the  Wednes- 
.day,  and  from  thence  to  my  lord  Aston's,  at 
Tixhall,  on  the  Thunday . 

L.  C.  J.  Come,  let  us  go  by  degrees  Was 
Mr.  Ireland  with  you,  when  vou  went  from 
my  lord  Aston's  at  Standen  to  St.  Albans  ? 

Sir  E.  Soutkcoat,  Yes,  he  was. 

£.  C.  J.  You  say  it  was  n  hot  lUy  when 
YOU  Fct  out ;  and  my  lord  Asttm  did  inVitc  him 
into  the  coach. 

Sir  £.  SouthciMit.  Yrs,   mv   lord,    ho  came 
into  the  coach  on  Monday,  wiiirh  was  the  fir^t 
day  we  set  out,  and  came*  that  ni«;lit  to  St.  I 
Albans.  ! 

L.  C.  J.  You  lay  there  that  iii*' lit  '  | 

Sir  £.  Soutkcoat,  Yes,  my  lord.  i 

i.  C.  J.  Where  did  \  ou  hr  tlien-  ?  i 

Sir  £.  Soutkcoat,  At  the  «-'u*ttt  inn.  at  tlic 
fiull.  I 

L,  C  J.  Ay,  t\)at  is  the  great  inn.  I 

Sir  E.  Soutkcoat,  The  next  ni(;Iit,  lu}  lord, 
we  came  to  Northampton.  "  j 

X.  C.  J.  Where  dill  you  lie  tlirrc  ?  \ 

Sir  E.  Soutkcoat.  We  lay  ut  tlie  tiiirn  of  lite  ; 
George*,  it  uas  sir  William  FarttR'rS  houHO,  \ 
but  made  use  of  for  an  inn,  because  the  (o>vu  j 
was  burnt  down.  I 

L.  C.  J.  Was  Mr.  Ireland  with  you  ali  that  ' 
day  .^ 

<Sir  E.  Soutkcoat.  lie  rode  w\i\\  us  all  the  day.  . 

L.  C.  J.  And  you  took  notice  of  it,  U.>causi- 
of  his  horse  you  say  ? 

Sir  K.  Soutkcoat.  Yes,  he  had  a  very  |irt^il\  > 
liorse,  ni>  lord  ;  and  my  brother  bought  ihV 
horse  of  him  after  we  came  bark  again. 

L.  C.  J.  Whith'.T  wentyc  the  next  day  .' 

Sir  E.  Southcvat.  The  ccxt  nig^ht  we  lay  at 
Uie  Bull  in   Coventry,  and  from  thence  on 


Thursda}',  we  arrived  at  my  lord  Aston*8  at  * 
Tixhall. 

Att.  Gen.  My  loni,  the  jury  desires  to  know 
what  he  says  ?  For  they  have  not  hoard  it. 

L.  C.  J.  He  savs,  Mr.  Ireland  went  with 
ray  lord  Aston  in  the  coach,  it  being  a  hot  day, 
on  Monday  the  5th  of  August  from  Standn, 
my  lord  Aston^s  house  in  Hertlbrdshire,  to  8c. 
Afbans,  and  lay  there  at  the  Bull  inn  that  night. 
That  he  went  the  next  day,  which  was  Tues- 
day the  6tli  of  August,  with  them  to  Nor- 
thampton ;  that  he  rode  upon  a  pretty  horse, 
which  makes  him  remember  it  particularly  ; 
and  tliat  tliere  was  a  dispole  on  the  rood, 
who  should  buy  him  ;  and  when  they  came 
back.  Ilia  brother  bought  him.  He  sa}s  they 
lay  on  Tuesday  n^t  at  Northampton,  at 
tlie  George  which  was  a  gentleman*a 
house,  which  was  turned  into  an  inn,  be- 
cause of  the  fire:  That  he  went  with  them 
the  next  day  to  Coventry,  which  was  Wed- 
nesday the  7th  of  August,  and  lay  with  them 
thatmglitat  the  Bull  in  Coventry;  and  the 
next  day,  which  was  lliursday  the  8th,  they 
came,  and  Ireland  with  them,  *to  my  lord  As- 
ton's  house  at  Tixhall,  in  Staffordshire. 

Att,  Gen.  Pray  sir  Edward  Southcoat, 
how  long  did  he  stay  with  you  at  Tixhall,  at 
my  lord  Aston's? 

Sir  E.  Soutkcoat,  He  staid  with  us  there  till 
the  Tuesday  atler ;  and  then  we  bepui  our 
journey  from  my  lord  Aston's  house,  inTixhall, 
into  Wahis,  to  St.  Winifred's  Well. 

L,  C,  J,  That  is  Holy -well,  yon  mean. 

Sir  E.  Soutkcoat.  Yes,  my  lord. 

L,  C.  J.  YoQ  say  he  staid  all  Friday,  Satur- 
day, Stinduy,  Monday,  and  tilt  Tuesdav,  atW 
yon  (rauif  to  my  lonl  Aston's  at  Tixhall '? 

Sir  E.  Snutkcofit.  Yes,  niv  lord,  he  did  so. 

Att.  (ten.  8o  then,  my  ford,  we  are  gocten 
to  Tuesday  the  l.ith  of  Auq^ust,  whirh  is  past 
the  time  of  the  |>erj(a y  that  is  lutil  s(>i.'oud  in 
tln^  liulit'tmcnt ;  hut  in  {loint  of  Iiik<%  is  the 
first  that  liapp«-iitHl,  for  he  .swore  thul  Ireland 
took  his  leave  ui'  him,  and  Dilier:*  here  in  tuwn, 
betwern  thcHth  and  I'Jtii  of  \ngui>i  1' 

Sjf.  (it».  Ulure  liiil  \<Mi  :;o  <*n  Tuesday, 
Sir? — Sir  H.  S' fu l hr.jaf .  To\iaiii«  V».i|«»s. 

y\r..fo/u^.  Ua^  heat  Tixiiull  thi*  iJih  of 
Aut;us*l  .'• 

L.  C.  J.  H<'  sajs,  111'  was  till  TiiomUv  the 
i:Uh.  I'i'<ny  let  us  not  |ja«e  the  >:ui»'  queaitiouk 
rvpcateil  fuer  and  over  a^uin  • 

.>•■»/.  (it »/.  Uhr'i.'  did  vou  jru  on  Tucsdav 
nip^ht  f 

Sir  E.  Siuii/tCiHit.  We  went  to  Nautwich, 
and  lav  ai  the.  Holy- Lamb  there. 

/.  0".  }.  \\  here  were  yim  th<'  i:rxt  night? 

Sir  E.  Siiuihaiat.  The  uexi\ia.y  wc  reached 
to  Si   Winilred'ti  Well. 

/.  .(  .  ./.   \\  htretiid  vmi  lir  iherf  * 

Mr  /.'.  SouUti:oat,  At  the  Star,  A^i.jch  is  the 
gre.it  mil  there. 

JL.  C.  J.  it  IS  so. 

Att.  Gen.  Was  .Mr.  Inland  tlicrc  wiih you f 

Sir  E,  Southcotit.  Yes,  he  \\a». 

Att,  Ceh,  Whither  did  ^  e  gx)  iLcn  ? 
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Sir  E.  Southeoat,  We  staid  not  bat  one  day 
at  Holj-well ;  for  we  arriyed  there  pretty  late 
at  nigbt,  and  all  the  morning  we  spent  there, 
and  went  away  in  the  atlernooo,  and  came 
that  evening  to  Chester,  and  lay  there  only  one 
nigbt,  and  came  the  next  day  to  Tixhall  again. 

AU.  Gen,  Which  was  Friday  tbe  16th  iif 
August. 

Sol.  Gen  Pray,  my  lord,  be  pleased  to  ask 
him,  Whether  this  gentleman,  Mr.  Ireland, 
was  with  them  all  the  while,  in  this  journey  to 
Holy- Well  ? 

Sir  E,  Southcoat.  Every  day  particularly  ; 
1  remember  it  very  perfectly. 

AU.  Gen,  After  became  to  Tixhall  again, 
how  long  did  he  tarry  there  ? 

Sir  £.  Sauihcoat.  That  I  cannot  so  well  say. 
1  do  remember  truly,  but  he  was  afterwards  at 
my  lord  Aston's  at  Tixhall,  1  remember  some 
scambling  days ;  but  1  cannot  fix  upon  only 
two. 

L.C.J,  Which  are  tliey  ? 
.  Sir  E.  SouihcoaL  1  cannot  tdl  what  day  of 
the  month  it  was,  or  what  day  of  the  week  ; 
but  one  day  that  1  remember  lym  there,  was 
Mr.  Chetwmd's  race  with  sir  Henry  Gough ; 
and  one  other  day. 
.    X.  C  J.  When  was  tliat  horse-race  ? 

Sir  JS.  SoHthcoat.    My  lord,  I  cannot  tell 
what  day  of  the  month  it  was. 
.    Att,  Gen,   When  was  the  other  time  you 
speak  of? 

Sir  E,  Southcoat,  I  remember  him  there 
one  Thursday  upon  the  Bowling  Green  at  Tix- 
hall, where  there  was  a  particular  company. 

Sol,  Gen,  My  lord,  wedesiretoknow,  when 
his  brother  did  buy  the  horse  of  Mr.  Ireland? 

Sir  £.  Southcoat,  When  we  came  back ;  for 
he  came  home  with  us  from  ray  lord  Aston 's, 
and  we  began  our  journey,  the  9th  or  10th  of 
Septeipber,  from  Tixhall  to  Kingston ;  and 
when  we  arrived  at  my  father's  house,  my  bro- 
ther bought  tlie  horse  of  him. 

X.  C.  J,  Did  you  come  home  back  again 
with  Mr.  Ireland,  do  you  say  ? 

Sir  E.  Southcoat,  Yes,  my  lord,  we  did. 

X.  C  J,  When  did  you  set  out  from  Tixhall? 

Sir  E,  Southcoat,  The  9th  of  September, 
my  lord,  I  think  it  was  ;  I  am  sure  it  was  upon 
a  Monday,  the  9th  or  10th. 

X.  C  jr.  When  did  you  come  home  ? 

Sir  E,  Southcoat,  We  were  four  days  on  our 
journey. 

X.  C,  J.  And  did  you  come  straight  to  Lon- 
don ? 

Sir  E,  Southcoat.  No,  we  went  to  my  fa- 
ther's house  in  Surrey. 

X.  C.  J,  Which  way  did  you  come  ? 

Sir  E,  Southcoat,  OL'he  first  night  we  came 
to  the  Bull  in  CoTentry  ;  and  from  thence, 
the  next  night,  we  went  to  the  Altar-Stone  at 
Banbury,  and  from  Banburv,  we  came  the 
third  day  to  Agmondesham  (i  think,  it  is  call- 
ed) a  little  town  in,  Buckinghamshire  ;  and 
from  thence  the  fourth  day,  to  my  father's 
house,  by  Kingston  in  Surrey. 

Att,  Gen.  And  thep  Ireland  sold  his  brother 
his  hone. 


X.  C,  J,  How  lonff  was  he  at  your  iather't 
house  in  Surrey,  sir  bdward  ? 

Sir  E,  Southcoat,  My  lord,  we  came  on  he 
Thursday  ;  and  as  I  take  it,  he  went  on  the 
Saturday  to  London.  /My  brother,  after  be  had 
bought  bis  horse,  lent  him  the  horse  to  town ; 
and  sent  a  man  with  him  to  bring  it  back, 
again. 

Att,  Gen.  That  Saturday,  my  lord,  makes 
it  come  just  to  the  14th  ot  September :  and  if 
the  ?ery  day  fortnight  before  Michaelmas  day. 

Outes.  My  lord,!  desire  to  ask  this  gentle- 
man, Hbetber  he  saw  Ireland  all  August,  and 
till  the  14th  of  September  in  Staffordshire, 
and  elsewhere?  And  how  long  in  Stafford- 
shire? 

Sir  E,  Southcoat.  I  cannot  say  as  to  any 
particubir  days  of  the  months,  after  our  cominff 
from  Holy -Well,  till  our  coming  from  TixhaQ 
to  London. 

X.  C.  X  Marry,  if  he  did,  he  would  contra- 
dict what  he  had  said  before :  for,  from  the 
time  of  coming  from  Holy- Well,  to  tlfe  time  cf 
coming  back  to  London,  he  could  tell'  but  ol 
two  days,  and  those  uocertain  :  for  he  remem- 
bers not  by  the  times,  but  by  other  {larticular 
circumstances. 

Gates,  Pray,  my  lord,  be  pleased  to  ask  him 
this  question,  when  was  the  first  day  he  saw 
him  in  September  ? 

Sr  JB.  Southcoat,  Truly,  my  lord,  I  remem- 
ber not  any  day  before  we  b^^  our  journey 
home. 

Att,  Gen,  But,  my  k>rd,  this  is  his  testi- 
mony :  he  was  in  his  company  till  the  16th  of 
August.  It  is  true,  there  were  other  times 
that  he  saw  him  at  Tixhall ;  but  he  cannot 
particularly  speak  unto  them  :  but,  by  and  by, 
we  shall  fto  on  to  erery  day,  and  prove  par- 
ticularly where  he  was. 

Gates,  My  lord,  I  d^ire  to  knbw,  was  sir 
£dw.  Southcoat  at  the  trial  of  Ireland  a  witness 
or  no? 

Sir  E,  Southcoat,  No,  I  was  not,  my  lord. 

Gates,  Were  you  at  Whitebread's  Trial, 
Sir? 

Sir  E,  Southcoat.  Yes,  I  was,  and  gafe  th« 
same  evidence  1  giro  now. 

Sol,  Gen.  Then  swear  I^Ir.  John  Soutlieoat 
[Which  was  done.] 

Att,  Gen,  This  is  sir  Edward  Southcoat's 
brother,  my  lord. 

X.  C,  J,  Vthat,  he  that  bought  tbe  horse? 

Mr.  J,  Southcoat,  Yes,  my  lord,  I  bought 
the  horse  of  Mr.  Ireland. 

X.  C.  J.  Well,  what  do  you  ask  him  ? 

Att,  Gen,  Pray,  Sir,  when  did  you  meet 
Mr.  Ireland  in  August  16ta  ?  and  where. 

Mr.  J.  Southcoat,  My  lord>  I  met  with  Mr, 
Ireland,  upon  Monday  the  5th  of  Auffust,  at  the 
BulUinn  in  St.  Albans,  with  my  lord  Aston  ;  1 
came  thither  that  day  with  my  father  and  mo- 
ther«  And  the  next  day  we  went  to  Northamp- 
ton.;  and  thcare  we  inn'datthesign  oftheGeoige, 
sir  William  Farmer's  house,  which  is  an  house 
in  the  road,  used  for  an  inn  since  the  town  was 
burnt:  and  I  ooaversed  with  him  efcry  day,  in 
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our  journp}'.  And  from  tliencc,  the  nf  xt  day 
we  went  to  Coventry,  to  the  Bull- Inn 
tlierc  ;  and  from  thcact;  to  ray  lord  Aston's  ((»n 
Thursday  nij^ht)  at  Tixhal!:  there  we  itaid  all 
Friday,  Sat ui  day,  Sunday,  and  Monday.  Mr. 
Ireland  was  thcri- ;  1  was  with  hlin  all  the 
M'hilf.  And  thni  upnn  Tiii>f(day  we  net  out  for 
Holy-Wfllin  riiutsbire,  ami  went  that  nt^>-ht 
to  Santwich,  to  the  I^mh  there.  And  the 
Di'M  duy  we  went  thnmgh  Ciicsler  tt)  liv'y- 
Vi'i-!i :  ue  staid  that  niuht  at  Ilolv-W  ell ;  and 
iht>  iifxt  d^y  eanie  hack  a<^n  towanl.*  noun  to 
flKM'T;  and  lid  re  luy  that  nit;ht :  tind  then 
the  ii.-\i  ni;;I,(^  mI.'k-U'  was  Friday,  uecaine 
back  a;,vmto'ri\lia!l. 

L.  C.  J.  Was  Mr.  Ireland  wiih  yon  both 
Oiom*  jtruroe^s,  all  ihi*  whilr? 

J.  St>uthciiut.  Yes,  my  lord,  he  was;  I  did 
•ee  him,  and  rode  ^\\\i  mm  every  da^'. 

L.  C.  J.  IVny,  Sir,  how  Kinif  were  taii  at 
TixtudI,  after  you  eanie  from  Huly-Uthi' 

J.  SouihriMii.  We  staid  there  tdl  we  came 
away  iur  ^uod  and  all. 

/.'.  C.  J.  Was  Mr.  Ireland  with  you  all  that 
time  ?~  J.  Souifu-tHit,    No,  he  w:i<  not. 

jitt.  Grn.  I)i>  yitu  reineiidnT,  thut  .Irli'.  Ire- 
land came  to  Tixhall  the  9ih  of  September  ; 
and  came  ulonj>f  home  with  you  when  you 
came  ? 

J.  Siouthcoul.  Yes,  I  do  remember  it  very 
well. 

L.  C.  J.  What  day  did  you  come  home, 
Sir? 

J.  Sotttficofit.  We  came  home  in  four  days. 

Sol.  Gen.  Whi'n  did  he  leavr  you  ? 

J.  Siiuthi'uat .  Wii c:\n\i-  hovi.r  uimn  Thuniday 
and  liL'  went  to  I.MiMJdn  on  Satui(l:iy, 

L.  (\  J.  IV.U,  Sir,  ra:i  \(»ii  rt'r»>lk-ct  wLen 
3*011  did  first  ^>. «'  liir.i  ns  lin  utTixhidl,  att(.r  you 
came  ln»in  HdK -\\o!l .' 

J.  Strut hdot.  My  loiil,  I  caundt  t(.Il  par- 
ticulMly  any  day.  till  ihc  day  v.i  ri-iiur  aMa\ 
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Oatei.  Then  I  desire  to  ask  him,  whether 
or  no  he  did  testify  this  at  the  flv«  Jesuits 
Trial  ;* 

J.  Southcoal.  No ;  I  was  not  sent  for  to  any 
of  the  trials. 

L,  C.  J.  I  am  sorry  you  were  not.  Sir:  It 
was  pity  you  were  not  there.  It  mi^t  have 
saved  sume  innoceat  bluod. 

An.  iien.  Now  swear  Harrison.  [Which 
was  duni*.] 

Sill.  Gen.  Pray  will  yon  (five  an  account 
when  \ou  saw  lrt*land  and  where? 

H'liiiion.  In  the  year  of  our  Lord  167U, 
m  V  mubier  sir  John  Soutbeoat,  went  with  my 
lat'ly,  on  Mtmday  the  5th  of  Atn^ust,  to  8t. 
Ailums ;  and  we  came  with  a  coai'Ii  and  four 
horses :  for  my  iiiasler  had  an  oKl  saTt ant, 
that  had  a  nair  of  horses,  which  my  master 
made  tse  of.  And  there  we  met  iny  lord 
Aston,  in  the  eompany  of  Mr.  Irelamir  And 
the  next  nioruin:,'-,  my  ford  Aston  went  with  mr 
master  and  lady  towanis  I'ixhall :  and  I  rorfe 
by,  in  Mr.  Ireland's  company  ;  and  came  ac- 
(|'uainte<l  with  him  that  day.  'i'liat  ni^ht  we 
came  to  Northampton ;  and  there  we  inned  at 
a  stone- house,  that  was  used  fur  the  inn,  the 
tou  n  iN-in":  burnt  before.  The  next  iii^ht  we 
went  to  Coventry  ;  and  on  Tluirs<lav  «^e  came 
toTixhdll:  there  we  staid  till  Tuesday.  After 
\\v  went  to  Holy -we:  I ;  and  the  TiH*sday  nig^ht 
we  lay  at  Nantwich  :  and  thence  ue  went  to 
Iff uiy- Well,  and  staid  there  on  Wednesday 
nifrht :  and  on  Thiiriday  we  came  to  We&t- 
( 'heater;  and  I  parti d  with  him  upon  the 
Friday  at  West-C'hcster. 

Att.  Gen.  Pray,  did  you  know  this  Ireland? 
Was  it  he  that  was  tried  andexernted  ? 

Jit.rtisun.  I  \v?.%  at  Mr.  Irelam(>  trial. 

]..  C.  J.  Was  it  the  same  man  that  was 
tr:  il  .=• 

Uurihnn.  y\\  lonl,  I  saw  him  at  his  trial, 
.  t!^f  hair  of  liis*l'ac»*  ^^a^  i;n>wn,  and  he  was  a 


L.  ('.  J.  J)o  \iji:  iriiiiini*' .  ill- iioisc-iiia'i  !i  j  )it:!i  disord*>nd  ;  he  did  not  look  so  well,  be- 
between  Mr.  Oielwiiid  and  sir  ll-niy  (fo'si^li?  I  eau^e  h»'  was  not  so  well  dress»d  ;  hut  it  was 

J.  ^oi.tfn*  at.  I  \ias  lijcir,   ni\  I  iid  ;  hut  I  i  tlir  same  man.  my  lord. 
do  not  rfii.i :!.;).. r  Mr.  Irrluixl  was  there.  S>f.i:tn.  lUXovv  this  n.an  (;foes,  we  have 

7..  ('.  J.  liow  loMif  dill  he  stay  at  your  fu-  in«>r(*  ipu-sMons  to  a*;):  him:  Whni  did  yon  sec 
tiler's  hilu^o  ui  Sun  \ ,  Sir?  him  a^j^ain,  afier  \ou  left  him  m  Chester,  jou 

J.  Suif/nui^t,  Two  days,  my  lonl.  sav  ? 

.W.  Gin.  You  iiiit*  fiini  your  hoire  you  Jl ,rri^m.  I  saw  him  several  times  at  Tix- 
bou;:1it  <d' hill),  I  (hiiik,  Sir?    *  -  ha'i ;   i  saw  him  at  the  Hov\linj;*'- green  upon 

J.  S^Ui','ui(tt.  Vts.  up  to  I<f\pdon,  1  did;  ,Tij'Jisu..\  ;  and  1  saw  him  when  the  horse* 
and  I  sunt  my  man  Vfiih  him  to  hring  him  back  '  i.i.*l>  \^as  Ih-^vn  cu  ]Mr.  Clitiwindand  sir  Henry 
*fc^J»i".  I^:n-1) :    1  eannot  ti.ll  what  day  it  was  ;  lor'j 

^J//,  Gen.  IIus  Mr.  Gates  any  questions  to  •  had  no  RaMii  to  kccii  an  account  uf  the  par- 
ask  t1ii<  o-fntlrr.ian  i  I  tiou;ur  ilavs  at  that  time. 

Oi:t{y.  .My  lord,  I  desire  to  ask  Mr.  Siiuth-  |      A.L  (J.  v.    Did    ysu  come  up  with    your 


coat,  vihrtluT  or  i;o  hi'  is  sure,   that    Ireland  |  miiiir  m-ain  tiu*  ^nli  nf  September? 
Wa.s  in  liisroini>any  from  the  olh  of  Auy^usi  to         Jltitri^on.    M\  lord,  I  did  so;  I  have  a 
the  Mxtiiiiili  ?  whn-uii  I  set  iKiwn  the  charrres  al   that  t 

St,iif/irtuif.  Yes,  every  day,  I  am  sure  of    It  i>  in  this  bit  of  paper,  which  I 
!  ft  iiiiintier  it  u-rv  uell.  my  a'mannrk  ever  sinee.     Mv  loi 


note 
time* 
J.  Si,iif/iri:iif.  Yes,  every  day,  I  am  sure  of    It  i>  in  this  bit  of  paper,  which  I  have  kept  in 
it ;  I  rt  iiiiinJier  it  uta  uell.    '  my  a'mannrk  ever  sinee.     My  lord  Aston  sent 

(>.;/iji.  IViiVjUn  lord,  ask  him,  whether  or    his  eoaeh  uiih  us  to  Hanbufv,"  where  my  mas-> 
ho  Im-  tisiifud  this  that  he  now  swears  at  Ire-    ter's  coaeh  was  to  meet  him  ;  hut  cameonlf 
land's  trial .' 
J.  Scuthcoat.  3Ty  lord|  I  was  not  at  Ireland's 
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only 
to  Coventry  the  first  nig;ht.  The  next  ni«j1it, 
which  was  Tnesiday,  we  came  to  th<>  .Alinr- 
stonc  at  Uanbury,  and  there  we  lay  :    Fnoia 
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thence,  oh  Wednesdt^f*,  we  csmeto  Affmoode- 
lAMtm,  where  we  were  ill  tedged.  The  next 
day  we  baited  at  Uxbridge,  and  came  to  Kiof - 
•Ion,  and  so  to  sir  John  Soothooatfs  bowe 
upon  the  Thursday  night.  Upon  the  Friday 
Mr.  Ireland  soM  his  horse  to  Mr.  John  South« 
coat,  my  master's  son.  Upon  the  Saturday 
mdi^mog,  I  came  with  him  from  my  master's 
house  towards  London ;  he  did  ride  upon  the 
horse  be  had  sofd  to  Mr.  Sonthceat,  and.so  we 
came  up  to  townr,  and  took  water ;  and  1  took 
a  fktle  bag  tfaat'behmged  to  Mr.  Ireland  upon 
my  arm,  and  we  landed  at  Somerset-house, 
and  I  came  with  him  to  his  lodging  in  Russel- 
•Ireet ;  and  when  he  came  there,  he  went  dp 
stairs,  where  two  women  met  him,  and  w^- 
<5wiiicrf  him  home:  Said  they,  We  are  glad  you 
•re  oofoe,  we  thought  we  had  lost  yon,  becaose 
we  had  nerer  heard  from  you  all  this  while. 
There  1  took  my  leave  of  him,  and  did  not  see 
him  again  till  his  trial  at  the  Old- Bailey ;  and 
thif  If  as  Saturday  the  14th  of  September. 

X.  C.  J.  Prar  let,  me  see  your  paper  you 
speak  of.  [Which  was  dehvered  in,  and  the 
Court  looked  upon  it.*] 

L.  C.  J.  Did  yon  write  this  in  your  journey  f 

MmrritoH,  Yes,  my  lord, '  1  did  it  at  that 
time 

Ati,  Gen»  Are  the  particular  days  inserted 
therCf  my  lord  ? 
•    L.  C.  J.  No,  they  are  not,  Mr.  Attorney. 

Harruon.  I  could  not  write  well;  it  was 
only  hut  memorandnns  for  myself. 

X.  C,J.  What  day  ef  the.  month  was  the 
Saturday  he  came  to  town  ? 

Harriion,  It  waa  tiie  i4th  of  September, 
my  lord.  . 

L,  C.  /.  That  agrees  with  all  that  the  women 
said,  that  he  came  on  Saturday,  a  fortnight 
before  Michaelmas,  being  the  same  day  of  the 
week  as  Michaelmas-day  was :  Thus  fhr  it  is 
as  clear  as  the  son  at  noon-day. 

OuUi,  My  lord,  there  was  a  time  when  ^is 
was  not  believed. 

X.  C.  J.  Ay,  Mr.  Gates,  we  know  there  was 
a  time,  when  there  were  Ignoramus  juries,  and 
things  were  believed,  and  not  believed,  as  the 
linmonr  w  ent.  What  can  you,  Mr.  Gates,  saj 
to  it  ?  I  must  needs  tell  you,  priwn  facie,  it  is 
80  strong  an  evidence,  tbat  if  you  have  any 
sense  in  the  wortd  you  must  be  concerned 
at  it 

Gates.  Not  at  all,  my  lonl;  I  know  who 
thev  are,  and  what  is  the  end  of  it  all. 

L,  C.  J.  upon  my  faith,  I  have  so  much 
charity  for  you,  as  my  fellow-creature,  as  to 
ha  Concerned  for  you. 

OatEs.  It  is  not  two  straws  mitter  whether 
Jron  be  or  rto ;  1  know  my  own  innocency. 

X.  C  J.  Thou  art  the  most  obstinately  har- 
dened wretch  that  ever  I  ssw. 

Ontfi,  Pray,  my  lortl,  ask  him,  Wlietherhe 
did  not  appear  at  Mr.  Ireland's  trial  P  And  let 
it  be  remembered  what  credit  he  had  then  for 
all  tins  story  he  tells  now.  These  people  eome 
here  to  serve  a  turn  only,  and  care  not  what 
ihey  swear  against  me. 


X.C.J.  Yaw iMMi hold yanrtOBfifb 

Gates,  My  Isrd,  I  must  speak  the  truth,  iN 
I  wiH  speak  the  truth. 

X.  C.  J.  I  think  there  is  scarce  a  word  of 
truth  comes  out  of  thy  mOoth. 

Gatfi.  You  may  think  what  you  will,  idt 
lonl;  but  these  Popish  Traitors,  I  am  sure,  wUI 
swear  any  thing,  and  suborn  witne«ea  upon 
witnesses  against  me  la  overthrow  the  plot. 

Just.  Withins,  If  you  cannot  behave  yovr* 
aelt' better  tlian  you  do,- we  must  send  you  else- 
where ;  we  must  not  sufier  thb  behaviour :  and 
therefore  either  be  quiet,  or  get  you  gone* 

X.  C.  J.  Let  him  keep  bimaelf  in  order,  and 
we'll  hear  him.  If  he  thitiks  by  bokt^rmia  im* 
pudency  to  outface  justice,  we  wiM  nat  suffer  it. 
Go  on,  Mr.  Attorney. 

Alt,  CeiL  Swear  Mr.  Georc^  Hobaon. 

[Which  was  doae.] 

Sol,  Gett,  Were  you  in  the  journey  lo  Tlx- 
ball  with  Mr.  Ireland,  and  my  lord  AstOB  in 
1678? 

Hobson,  Yes,  I  was  so,  my.  lord. 

Sol,  Gen,  Pray  tell  all  your  knowledge  of 
the  matter. 

Hobton,  From  the  3d  of  Au^^ust  tifl  the  Idlli 
at  night,  I  was  prsseot  with  him  every  day. 

X.  C.  J,  How  do  you  know  you  were  f 

Hobiom,  Thzt  h  to  say,  the  3d  of  August  Im 
came  to  my  lord's  house  at  Standen,  in  Hert* 
fbrdsliire,  in  the  evening,  and  there  he  remain- 
ed till  AJonday  the  5tb  of  August ;  and  tbat 
day  in  the  morning  he  went,  together  witb 
other  oampany,  to  St.  Albans,  where  we  mctsir 
John  Southcoat  and  his  lady  towards  the  evea- 
lag;  and  we  all  lodged  there,  becauoa  that  waa 
the  appointed  place  to  meet  at :  wekKlgedthe 
6tfa  Of  August  at  night  at  Nortbkmpton ;  upon 
the  7tb  at  Goventry  ;  upon  the  8th  at  Tixhall, 
my  lord's  house,  where  Mr.  Ireland  remained 
till  Tuesday  the  13th  in  the  mdming.  And 
upon  the  Idlh  in  the  morning  we  set  forth  with 
my  lady  Aston,  my  lord's  mother,  sir  Jelm 
Southcoat,  and  Mr.  Ireland,  and  the  other 
company,  towards  a  place  called  Holy-WeH  in 
Flintshire.  That  night,  being  Toeadav  the  13th 
of  August,  we  lodged  at  Nantwich  in  Cheshire; 
the  Wednesday  n^^bt  we  k>dged  at  Holy -Well, 
where  Mr.  Ireland  was  with  the  rest  of  tho 
company  ;  and  on  Thursday  night  we  return- 
ed  back  again  to  Chester,  and  lay  there.  Upon 
Friday  we  came  back  again  to  my  k>rd's  house 
at  Tixhall.  After  that  1  did  not  see  Mr.  Ire- 
land  till  Monday  the  Sdth  of  August,  when  he 
came  back  again  to  our  bouse:  where  he  went 
in  the  mean  time  1  cannot  tell. 

X.  C.  J.  Whose  house  is  it  that  this  man 
means  by  our  house? 

Hob§&n,  I  mean  my  lord  Aston's  house,  at 
Tixhall. 

X.  C.  J,  You  know  him  very  well,  did  not 
youP 

Hobion.  Yesj  mj  lord,  I  knew  him  very 
well. 

X.  C.  J.  Yon  say,  he  came  back  the  26th  of 
Aoguat  to  Tixhall  f 

uob$mL  Yes,  at  I  mnemher,  he  did  lo. 
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Att.  Gen,  How  long  after  the  96th  of  Aa- 
f  utt  was  it,  that  you  aaw  him  at  Tixhall  ? 

Hbbton,  When  he  weot  away  from  Loudoo. 

Att.  Gen.  When  was  thai?  , 

Ht>bion.  The  9th  ot'Heptember. 

JL  C.  J,  Did  you  come  along  with  him  to 
London? 

HohtOH.  No,  my  lord ;  I  law  him  go.:  he 
was  not  in  the  coach,  but  he  was  in  the  com- 
pany. 

Ouiet.  My  lord,  I  would  fain  ask  him  a 
question,  when  he  was  first  acqnainled  with 
Mr.  Ireland,  that  he  speaks  of? 

'  Hohwu.  i  never  saw  him  till  he  came  to  my 
lord  Aston  *8,  atStanden. 

Gates,  Were  you  at  the  trial  of  Mr.  Ireland, 
Sir? 

Hduon,  No,  my  lord,  I  was  not ;  I  was  then 
in  fekaffonUhire. 

Gatet,  Then  it  is  material,  my  lord,  for  me 
to  ask  him  this  question,  it  relating  to  a  parti- 
cular person ;  whetlier  Ireland  that  was  exe- 
cuted, was  the  Ireland  be  says  he  was  with  ? 

L.  C.  J.  I  will  ask  him,  if  you  will.  Was 
that  the  same  man  that  was  afterwards  tried 
and  executed  ? 

Hobtan,  1  belieTe  it  was,  my  lord. 

Gatei,  I  uisist  not  so  much  upon  tlie  ques- 
tion, but  only  in  reference  to  the  witness,  his 
acquaintance  being  so  short  with  him. 

L.  C.  J,  Truly,  1  think  it  is  not  so  fery 
short,  for  he  swears  he  was  with  him  from  th*e 
Sd  of  August  till  the  16th  tvery  day. 

Just.  Withins.  I  have  no  great  acquaintance 
with  you ;  but  1  know  3  ou,  Mr.  Oates,  because' 
1  have  seen  you  so  often. 

L.  C.  J.  Is  it  the  same  Ireland  that  was  at 
tho  trial  ?  You,  llarns<ta,  you  saw  him  then  ? 

Harrison,  The  very  same  and  no  other. 

Just.  Wiihins.  Certainly  nobody  doubts  that 

L.  C.  J.  It  is  tit  he  should  have  this  ques- 
tion answered,  ii'  the  witness  can.  Pray,  go  00, 
Mr.  Attorney. 

Att.  Gen.  Swear  Georgr  North.  [Which 
was  done.]  Pray,  will  you  );ive  an  account 
where  you  :i)rt  Mr.  Ireland,  and  whether  you 
was  with  him  in  his  journey  ? 

North.  >Iy  lonl,  1  saw  him  the  4th  of  Au- 
gust, wliich  was  Suuday,  at  Standen,  my  lord 
Aston's  house,  In  llerttordshirc :  u|»on  the  5th 
he  went  with  my  lord  to  8t.  Albans ;  where  my 
lord  met  with  sir  John  Southcoat  and  his  lady  ; 
and  J  was  with  them.  And  from  thence  we 
went  on  Tuesday  to  the  George  at  Northamp- 
ton :  and  from  thence,  on  Wednesday  the  7th, 
to  the  Bull  at  Coventry  :  and  U|>on  the  8th,  we 
came  to  Tixhall,  n  hich  was  Thursday.  And 
from  Thursday  the  8th,  to  Tuesday  the  13th, 
I  did  see  him  every  day  at  my  lord^s  house  at 
Tixhall. 

L.  C.  J.  Whither  went  he  then? 

North.  He  went  with  my  old  lady,  and  some 
other  company,  to  jro  to  Holy- Well. 

L.  C.  J.  ^^  hen  did  you  see  him  arvain  ? 

North,  I  did  see  him  several  times  atler  that 
at  Tixhall,  hut  I  took  no  particular  notice  of 
him  again  till  he  went  away  ibr  London. 


Z.  C.  /.  When  was  th«t  f 

North,  I  did  ice  him  the  Otb  of  Sentember. 
He  cama  to  go  with  air  John  Southcoat  to 
London :  Mr.  John  Houthcoat,  andhe.  I  look 
mj  leave  of  him. 

Oaiei.  What  religion  are  you  of.  Sir  ?  " 

North,  I  am  a  Catholic,  my  lord. 

Oa<ef.  I  desire  to  know,  how  he  oomcN  to  re* 
member  thn  so  well  ? 

North,  I  wailed  at  the  table ;  and  he  was 
efery  day  at  dinner  with  my  k>rd. 

Gittes,  Were  you  at  the  trial  of  IreUod,  a 
witness? 

North,  No,  indeed,  my  lord,  I  was  not. 

^/^  Gen.  Hwear Richard  Ingletrap.  [Whidi 
%raa  done.] 

Soi.  Gen.  Pray,  will  you  give  an  aoooantf 
whether  you  knew  Mr.  Ireland,  and  where  yoa 
aaw  him  r 

Ingtetrap,  The  first  of  August,  my  lord,  I 
was  ordered  to  be  at  Standen  m  Uertlord8bire» 
to  wait  upon  my  lord  Aston,  to  go  with  him  to 
Tixhall.  And  the  dd  of  August  I  saw  Mr.  Ire- 
land there  at  Standen  Lodge  at  my  lord's  house. 
The  4th  day  he  rested  there,  being  Sefabatii* 
day. 

Att,  Gen,  What  are  you,  an  hackney-coach- 
man? 

IngUtrap,  Yea,  my  lord,  I  am  so.  And 
u^n  the  5th,  which  was  Alonday,  he  went 
with  mv  liHtl  Aston  to  St.  AUmus  ;  upon  the 
6th,  to  "Nonhauipton ;  on  the  7th  to  Coventry  ; 
and  the  8th  day  to  Tixball  lodge.  He  was  in 
the  company,  and  went  all  the  way  with  him  ; 
and  I  was  there  too. 

L.  C,  J.  How  long  did  he  stay  there  ? 

Ingietrap.  'HI I  Tuesday  the  Idlh. 

L,  C.  J,  Did  you  sce  him  tliere  till  Tuesday  ? 

Ingietrap,  I  do  not  say,  that  I  did  see  htm 
evia^  day. 

L.  C.  J.  Did  you  go  with  them  on  Tuesday 
to  Holy-\\  ell  ? — Ingietrav,  No,  I  did  not. 

Att.  Gen,  But,  my  loid,  you oliserve,  that  is 
i>a&t  one  of  the  times  that  he  swore  Ireland  was 
hero  in  town ;  that  is  between  tlic  Uih  and  ISth 
of  August. 

L.  C.  J.  It  is  so. 

Att.  Gen.  Pray,  what  religion  are  you  of, 
Mr.  Ingietrap? 

IngUtrap,  I  am  a  IVotcstant,  my  lord. 

Gates,  ^^'ere  you  at  tlie  Trial  of  the  fire 
Jesuits,  or  that  of  Ireland  ? 

IngletroD,  No,  I  was  not. 

Gates,  My  lord,  I  desire  you  would  ask  him, 
he  lieing  a  Protestant,  how  he  came  to  be  ac- 
quainted with  Ireland,  that  was  a  priest  ? 

L.  C.  J,  Why,  Mr.  Gates,  is  there  no  conver- 
sation to  be  beiween  Papists  and  Protestants  ? 

Gates,  Truly,  very  liitle,  my  lord  :  but  that 
is  not  the  point  now.  I  desire  to  have  an  an- 
swer to  my  question. 

Ingietrap,  There  was  no  great  acquaintance 
between  us,  my  lord ;  for  I  uever  saw  him  be- 
fore that  time. 

.^/^  Gen.  Swear  Andrew  Wetton.  [Which 
was  done.]  Did  you  go  that  journey  with  my 
k)rd  Aston  to  Tixhall? 
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Wetton.  No ;  1  went  from  Tizball  to  Holy- 
well. 

Ml  Gtn.  What  day  did  you  set  out  from 
Tixhall?  ^        ^ 

Wetton,  Upon  Tuesday  the  ISth  of  August 

SoL  Gen,  Where  did  vou  lie  that  night  f 

Wetton,  At  Nantwich  at  the  Holy-Launb. 
And  next  day  we  baited  at  Chester ;  and  from 
thence  we  came  the  next  night  to  Holy- Well. 
There  we  staid  all  night,  and  till  next  day  at 
noon.  We  dined  a^  Holy -well,  and  came  that 
night  hack  to  Chester :  and  from  theuce,  the 
next  day,  we  came  home  to  Tixhall. 

X.  C.  J.  Was  Mr.  Ireland  there  all  the 
whUe? 

Wetton,  ^T,  Ireland  was  there;  I  looked 
^^fter  his  horse. 

L:  C,  J.  When  did  he  come  first  to  Tixhall  ? 

Wetton.  He  came  upon  the  8th,  and  staid 
till  the,  13th ;  and  then  went  to  Holy- Well. 

Sol,  Gen,  Pray,  what  religion  are  you  of? 

Wetton,  I  am  a  Protestant,  Sir. 

Att.  Gen.  And  the  9th  of  September  he 
«i^me  away  from  Tixhall  to  London,  you  say. 

Wetton.  Yes ;  I  saw  them  take  coach ;  and 
he  did  ride  on  horseback. 

X.  C.  J.  Did  you  see  him  often  at  Tixhall, 
between  tbe  time  he  came  from  Holy-Well 
and  the  time  he  went  to  London? 

Weiton,  Yes,  he  was  there  several  tipes ; 
but  I  cannot  tell  the  particular  days:  but,  my 
lord,  if  you  please,  1  can  tell  you  tbe  very 
money  he  gave  me,  which  was  a  shilling  and 
two  sixpences,  when  he  came  back  from 
Holy-Well. 

.    L.C,J,  And  the  16th,  you  say,  he  came 
back  from  Holy.  Well? 

Wetton,  Yes,  it  was  the  16th,  upon  Friday, 
ihat  be  came  from  Holy -Well. 

L,  C,  J,  And  he  says,  tbe  9th  of  September 
he  came  back  asain  from  Tixhall  to  London  ; 
and  that  he  saw  him  several  times,  in  the  mean 
liate,  at  my  lord  Aston's  house. 

Sol.  Gen,  So,  my  lord,  we  are  past  one  of 
the.  times ;  and  ha?e  fixed  him  at  Tixhall 
upon  the  16th. 

Att,  Gen,  We  have  a  couple  of  witnesses 
more  upon  this  point,  and  then  we  shall  go  on 
to  the  17th  ;  and  so  all  along  to  the  9th  of 
September. 

Att,  Gen,  Swear  Thomas  Sawyer.  [Which 
was  done.]  When  came  Mr.  Ireland  to  Tix- 
hall? can  you  tell? 

Sawjfer.  He  came  the  8th  of  August  to  Tix- 
hall,  And  continued  there  till  the  13th :  and 
then  he  went  away ;  but  wbither  he  went  I 
oannot  tell:  hut,  as  I  was  told,  it  was  to  Holy- 
welL 

Att.  Gen,  When  did  he  come  to  Tixball 
again? 

Samyer^  When  my  old  lady  Aston  came 
home,  which  was  Friuay  the  16th: 

SoL  Gen.  l>o  you  know  when  he  left  Tix- 
hall for  good  and  all  ? 

•    Sawyer.  The  9th  of  Septteber,  my  lord,  he 
wient  with  fir  John  Soutncoal  to  go  to  Lon- 


L,  C.  J.  Can  you  remember  he  was  there  at 
any  time  between  the  16th  of  August,  and  the 
9tn  of  September  ? 

Sawyer,  He  was  once  or  twice  there ;  but  1 
cannot  tell  the  particular  days. 

SoL  Gen,  What  persuasion  are  you  of,  as  to 
religion,  Sir? 

Sawyer,  1  am  one  of  the  church  of  England, 
my  lonl. 

L.  C,  X  Truth  is  the  same  in  all  persnaaioni, 

SoL  Gen,  But  we  would  obviate  Mr.  Oates'a 
objection,  that  they  are  all  Papists. 

AtL  Gen,  Swear  Frances  Allen.  [Whkh 
was  done.]  Pray,  will  you  give  ad  account 
when  you  saw  Mr.  Ireland  in  Stafibrdsbire? 

Mrs.  AUehp  He  came  the  8th  day  of  August 
to  Tixhall,  and  continued  there  the  9th,  10th» 
1 1th,  12th,  and  to  the  ISth  in  the  morning,  and 
then  he  did  go  to  Holy  •well. 

Att,  Gen,  She  will  tell  you  one  particidar 
cufcumstance,  how  she  remembers  him  about 
that  time. 

Mrs.  Allen,  The  10th  of  August  was  Saior* 
dajr ,  and  that  which  causeth  me  to  remember 
it,  is  this:  There  was  a  woman,,  one  Sarah 
Paine,  1  think  her  name  was,  which  testified  at 
the  Tiisl,  that  he  was  in  town  at  that  time  ; 
but  he  was  not :  For  he  was  at  Tixhall  upoo 
the  10th,  which  was  Saturday ;  and  the  lltb, 
which  was  Sabbath-day :  and  I  saw  him  in  tha 
chamber  those  days.  * 

Att,  Gen.  How  came  you  to  know  him  ao 
well  ? 

Mrs.  Allen,  I  was  a  servant  to  my  lord  Aa- 
ton,  and  looked  to  Mr.  Irehmd's  chamber,  and 
washed  his  linnen :  and  those  days  I  saw  him 
in  his  chamber. 

AtL  Gen,  When  he  went  from  Tixhall  to 
Hol^- Well  the  13th,  when  did  he  come  back 
agam  ? 

Mrs.  Allen,  The  16th  day,  which  was 
Friday. 

Att,  Gen,  Did  he  come  afterwards  to  Tix- 
hall at  any  time  ? 

Mrs.  Allen,  He  went  away  the  17th,  and  I 
can  tell  you  by  a  good  token,  that  he  did  so : 
For  the  17th  I  carried  his  clothes  into  his 
chamber,  that  he  was  to  take  with  him. 

Att,  Gen,  When  did  he  come  again  to 
Tixhall  ? 

Mrs.  Allen,  He  came  several  times,  but 
truly  1  cannot  tell  what  days  particularly. 

&>L  Gen,  Pray  when  did  he  go  away  fbt 
good  and  all  ? 

Mrs.  Allen,  I  remember  his  going  away 
with  sir  John  Southcoat,  but  I  cannot  tell  tha 
time. 

Att.  Gen,  Pray  what  religion  are  von  of? 

Mrs.  Allen,  I  am  a  Protestant  of  the  chnich 
of  England;  so  I  was  christened,  so  I  have 
lived,  and  so  I  hope  to  die  before  ^on  all. 

L,  C,  J,  Upon  my  word,  she  is  very  kind, 
she  has  a  mind  to  die  before  us  :  It  is  a  sign 
she  lives  a  good  Ufe,  she's  so  ready  to  die. 

AtL  Gen,  So,  my  lord,  you  see,  tbat  tha 
17th  of  Angtist  he  departed  trom  my  lord  Aa« 
ton's.    Now  we  shall  call  Mrs.  Harwell  to 
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gire  v<ni  BTi  acToant  whither  he  went  on  the 
irtfa.  H«rear  Nn.  Jane  Hamdl.  [U'hich 
was  done.] 

Sol.  Oen.  Where  do  you  lire,  Mra .  Ilanircll  ? 

Mrs.  Hanctll.  1  live  dow  in  tuw  n,  my  l'»nl. 

Sol.  Gen.  Where  did  vmi  lire  in  tJie  year 
167b  ? — Mn.  Uancll.  Xt  WaUerbamiitcm. 

&U.  Gen.  Did  yon  know  Mr.  Inrland,  he 
that  waa  eiecnted*f 

Bin.  Harwell.  Very  well,  my  lord. 

Sol.  Gen,  What  lime  did  he  oome  to  your 
iMoae  at  Wolrerfaampton  T 

Mra.  Hdrmeii.  The  ITthofAnffuit,  1678. 

Sol.  Gen.  What  day  of  the  week  waa  it  ? 

lire.  Harweil.  Upon  Saturday. 

Sol,  Gen.  From  wbenoe  did  lie  ny  he  came 
at  that  time? 

Mra.  HantelL  I  do  rerily  beUere  it  waa  from 
Tixhall  that  he  came ;  I  cannot  poaitivcly  aay. 

Sol.  Gen.  How  k>n|f  ataid  he  there  ? 

Mra.  Harwell.  He  came  to  my  honie  the 
nth  of  Au^it  1678.  He  aupped  tliere  that 
night,  and  I  think  he  hiy  in  my  house  evi-ry 
night  till  the  S6(h  of  tiie  lame  month.  Upon 
Ibe  19th  day,  after  dinner,  I  went  with  him  a 
good  part  of  the  town  of  Wolrcrhampton  ; 
aori  upon  Friday  following^,  which  was  the 
ttd,  he  went  a  bttle  way  out  of  town,  to  a  fair 
hard  by,  and  returned  the  lanie  day,  and  staid 
at  tify  honae  the  neit  day,  beimr  Bartholomew 
day.  The  next  day  lieini;^  the  'J5tb,  heiug 
Sunday,  he  was  at  my  honsc,  and  he  stiid,  as 
I  aaul,  erery  niebt,  and  lay  at  my  house  ;  and 
went  away  on  Monday  the  26th  of  .4u!^usl.  It 
was,  to  the  best  of  my  rcmcnibrance,  in  the 
moniins'. 

Sol.  ihn.  Whiilier  lie  did  ?ka)  he  was  troincft 
when  hewt-nttroin  vour  house  on  th<'  26lh? 

Mrs.  HarucU.   1  tiiirik  to  Tixliall,  ht*  s:iid. 

Sol.  Gtii.  \Vlu:ii  did  }uu  s»4 1'  hiiu  again 
after  that  ? 

Mrs.  HuTwi/l.  Ho  returned  t(i  inc  a;;ain  the 
4th  of  Scptciuher  fotluniiii^.  Tliat  ni<;ht  he 
supped  ut  uiy  huase,  and  Tii\  tlii-it;  :  and  he 
ftaid  at  my  bouse  Thursilay  tlie  6tU  ol  Sep- 
tembi'i-,  Friday  thedth,  and  lie  weut  uuay  ou 
the  7Ch  liom  inc  i'or  (^ood  aiiil  all. 

Ait.  (rrn.  Whither  did  he  jr*)  then  ? 

Mnt.  Harutll.  ToTixhall,  1  think,  1  cannot 
tell. 

Ait.  Gen.  Whence  did  he  «:iy  he  came, 
when  he  came  last  to  \  mir  house ;  wliicii  was 
Weilne^ay  the  4th  of  S«»ptc'.iU.T  .' 

Mrs.  UuruclL  Then  he  saiil  he  came  from 
Boicoliel  and  Dlack-Ijadiesand  that  way. 

Sol.  Gen.  Can  you  tell  any  thin-j  tliA  makes 
yon  nincnil»er  he  was  ai  Hoscobcl  .^ 

Mr*j.  HanceU.  I  bare  some  circumstances 
that  make  me  beliere  and  remember  it. 

L.  C.  J.  Ay,  tell  iis  what  they  are. 

Mrs.  HameU,  ^\y  lord,  upon  Monday  tl»e 
ftd  of  SeplcnilMT,  I  heanl  Mr.  Irelaml  vrould 
be  at  Ikiscobel,  an<l  I  said  to  my  friend  that 
told  me  so,  sure  Mr.  Ireland  will  n(#t  be  there 
that  night,  and  I  so  near  him.  Yes,  said  she, 
he  will.  Then,  said  I,  I  will  write  to  him  ; 
■ad  so  1  did.    And  I  tell  yo»,  the  4th  oiHep- 


tember,  which  was  Wcdmwday ,  he  came  to  mr 
house,  and  siaid  that  night,  and  the  two  next 
dajrs  with  me,  and  went  away  upon  the  Satur- 
day after. 

'JL  C.  J.  Yon  nr  yoo  dU  write  to  him  npoa 
the  Jd  of  September? 

Mra.  Harwell.  Yea,  I  did  so. 

JL  C.  J.  What  waa  the  occasion  of  yoar 
writing  to  him  at  that  time  f 

Mrs.  Harwell,  One  madam  Dnnner  was 
then  in  those  parts,  and  he  bcfiig  gone  a  Tisit* 
ing  his  ftiendsat  Bburk- Ladies,  I  writ  tn  him, 
aiMl  desired  him  lo  g^ve  her  a  Tvit,  for  1  knew 
she  would  be  i^lad  to  see  him. 

L.  C.  J.  He  came  back  to  you  the  4th  «C 
Seotember,  yon  say  ? 

Mrs.  Harwell.  Yes,  he  did  so,  my  lord. 

L.  C.  J.  Did  he  own  upon  the  4th  of  Sep* 
lember  that  he  had  reoeiveil  your  letter? 

Mrs.  Harwell.  He  said  he  had  been  at  the 
place,  m^  lord,  hot  1  know  not  whether  ha 
Lad  received  my  letter  or  no ;  but  I  am  aoreha 
waited  upon  ny  lady,  for  she  told  me  so  after- 


Oaies.  I  desire  to  know,  whether  this  gen? 
tlewoman  was  at  Ireland*s  trial  ? 

Mn.  Harwell.  No,  niv  lord  ;  but  I  beard 
that  upon  the  17th  i»f  i)eoember  fotlowiog, 
Mr.  Ireland  was  tried  at  the  OM- Bailey  for 
High  Treason.  Upon  the  I9ih,  I  was  infenntd 
by  the  poat  what  was  sworn  a^inst  him  ;  and 
particularly  as  to  this  tmic,  which  1  knew  to  h% 
false :  And  upon  my  own  costs  and  chai^g^ea  I 
aeni  an  ezpresa  away  to  town  here  to  a  friend 
that  1  knew,  upon  reading  tl:e  letter  that  was 
written  to  me,  tnat  Mr.  Ireland  was  falsely  ac- 
cused ;  anil  by  that  express  also  1  sent  a  peti- 
tion, liuinblv  l>eseeching  his  late  majesty,  that 
we  mij'ht  brinjy  in  witn«^ses  to  prove,  that  Mr. 
I  Ireland  was  in  Siatrt»nlHhirt*,  when  Sir.  (Votes 
I  swore  he  was  in  town  ;  aud  ii|ion  that  th«*  king' 
I  staid  the  exerution  alxiut  tivc  weeksc  U'c  did 
<  hojie  for  a  second  trial,  but  we  could  not  obtain 
it ;  and  he  was  exociit«^l.  I  ditl  ii  at  my  own 
cost  and  charges :  for  I  tliought  it  my  ditty,  if 
I  could,  to  sa^e  his  lite,  kuouing  tbat  to  be 
false  which  was  sworn  a«^aiiist  hiin. 

L.  C.  J.    She  s^ieakj  gravely  and  soberly 
I  u|>on  my  wonl. 

Just,  ll'ithins.  So  shodoo«  iniKHhl. 
I      Att.  Gen.  We  have  abundance  of  them,  my 
lord.    Swear  Mr.  William  Rushton.     [Which 
was  done.] 

Sol.  Gen.  Tell  my  lor'i  what  you  know  of 
Mr.  Ireland's  being' at  Mrs.  Harwell's  in  Au- 
gust 1678,  at  Wolverhampton. 

Kuihtim.  My  lord,  in  the  month  of  August 
1G78, 1  did  see  .Mr.  Wiiitam  Ireland,  at  Wol- 
rerhampton,  in  the-county  of  Staftbnl  ;  ond  it 
waa  u|>on  the  18tli  of  August,  and  I  saw  him 
there,  from  the  18th  to  the  25th,  e^^ery  one  of 
the  days  but  one,  and  that  I  cannot  be  positire 
in.  Ha  went  tbat  tiay  to  Litchfield,  which 
was  upon  the  33d,  as  1  take  it,  btit  I  cannot  be 
|M)sitive ;  but  all  the  rest  of  the  da^s  I  did 
see  him  there  once,  if  not  twice  orthnee  a  d^y  • 
Att*  Gen,  Where  did  he  lodge  then  ? 
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Ruskt9ii.   At  Mr.  Jy fford*t  or  Mrs.  Har- 

Gates,  Were  von  at  any  of  the  Trials  of  Ire- 
land, or  the  five  JesinlB,  Sir  P 

Ruthtcn.  No,  1  was  never  at  one  till  now. 

0«f ef.  Pray,  my  4ord,  what  religkm  is  this 
gentleman  of,  I  desire  to  know. 

Ru9hUn.  Not  €f  your  worship*s  religion, 
Dr.  Gates. 

X.  C.  /.  Bui  answer  his  question. 

Rushton.  I  am  a  Catholic. 

Oatei.  A  Boman  Catholic  he  means,  I  sup- 


Umikt^n,  Yes ;  I  am  a  Roman  Catholic, 
and  a  loyal  subject. 

8oL  Gen,  8wear  Mrs.  Katherioe  Wiafoi^. 
[Which  was  done.] 

Ait.  Oen.  Mrs.  Winford,  pray  did  you  see 
Hr.  Ireland  at  Mrs.  Harwell's  in  the  year 
1678  f— Mrs.  Winford,  Yes,  I  did,  Sir. 

Att.  Gen,  Pray  t<dl  the  court  what  you  do 
know  of  that  matter. 

Mrs.  Winford.  I  did  hear  at  Wolverhampton, 
llMt  Mr.  Inland  came  to  town  tlie  17th  of 
August,  and  I  did  sea  him  there  the  18tb,  and 
I  dM  sea  him  there  the  19th,  and  I  did  see  him 
there  the  30lb  ;  and  I  saw  him  there  upon  the 
9Sd,  Sdd,  S4th,  and  S6fch,  and  that  was  the  last 
time  I  saw  him  there. 

X.  C.  /.  At  Mrs.  HarwelPs  was  it  that  you 
mwhiaa? 

Mrs.  Winfori.  Sometimes  at  Mrs.  HarwbU's, 
and  sometimes  at  my  father's  house,  who  lived 
la  that  town.  v 

Oatei.  My  lord,  I  desire  to  know  how  she 
4X»mes  to  remember  those  davs  so  particularly  ? 

Mrs.  Winjkrd,  I  ramemher  them,  because 
St.  Bartholomew's  day  was  the  34th  of  Au- 
ffust,  and  that  was  the  Saturday  after  he  came 
C>'«awn  ;  and  the  first  day  I  saw  him  was  the^ 
Sunday  before,  and  ao  I  reckon  it  to  be  on  these 
days  Fsaw  hjm. 

'  L»C  X  Hare  you  any  other  questions  to 
ask  her,  Mr.  Gates  f 

Oeiee.  No,  my  lord,  I  have  not :  She  was 
a  witness  before  at  Whitebread*8  trial,  and  was 
■ot  believed  there. 

L.  C.  J.  Well,  make  your  remarks  bv  and 
fay,  and  let  them  now  go  on  with  tbeir  evidence. 

Sol,  Gen.  Then  swear  Mr.  William  Stanley. 
£Whioh  was  done.] 

Att.  Gen.  Pray,  did  yon  see  Mr.  Ireland  at 
Wolverhampton,  and  when  ? 

Stanlej/.  Upon  the  18th  of  August  ^1678. 
It  was  Sunday,  I  saw  Mr.  Ireland  in  Wolver- 
hampton in  the  morning,  and  in  the  afternoon 
he  was  in  my  own  house.  Upon  Monday  the 
19tli  I  saw  him  twice  that  day  at  my  own 
house  ;  1  positively  speak  tliat,  and  i  verily 
believe  I  did  see  him  on  .Tuesday  the  20th,  and 
Wednesday  the  9lst ;  but  Thuiwlay  and  Friday 
I  cannot  say  I  did  see  him  those  two  days  : 
For  he  wfintupon  one  of  them  to  litchfldd. 
But  upon  Saturday  and  Sunday  I  am  sure  I 
mr  him,  and  two  or  three  times  seme  days. 

Gates.  Prajj,  Mr.  Stanley,  did  you  know  him 
Mhra  f-^Mtanief.  'Mo,  I  «i  mm  Sir. 
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Gates.  Was  you  at  his  trial  f 

Stanley.  No,  I  was  not 

Gates.  Were  you  at  the  five  Jesuits  trial  f 

Stanley.  No,  I  was  not  in  I^Midon  since,  till 
the  last  term. 

Gates.  What  religion  are  you  of.  Sir? 

Stanley.  What  religion  are  you  of,  Mr.Oalesf 

L.  C.  /.  Nay,  do  not  ask  questions,  hut  an* 
awer  the  questions  he  asks. 

Stanley.  I  am  a  Roman  Catholic. 

Att.  Gen.   Mr.  Stanley,  pray-  can  you  re 
collect  any  circumstance  how  you  came  to  re- 
member that  it  was  such  and  such  days  that 
you  saw  him  ? — Stanley.  Yes,  my  knr^  I  call. 

L.  C.  J.  What  are  they,  tdl  them  us  f 

Stanley.  I  buried  a  chihl  lliat  morning,  he* 
ing  Sunday  the  18th  of  Angust,  and  he  came 
to  my  house  in  the  afternoon,  and  I  entertain- 
ed him  with  those  things  that  1  had  provided 
fbr  to  entertain  my  fnends  at  the  fvneral.  Chi 
Mondav  was  a  wdce,  and  the  young  people 
went  ail  to  the  wake,  and  left  madsm  Harwell 
alone  ;  and  so  she  came  with  him  to  my  house, 
and  I  entertained  him  with  the  same  kind  of 
entertainment  that  I  did  the  dav  before. 

X.  C*  J.  That  is  a  remarkable  circumstance 
indeed. 

Att.  Gen.  Swear  Mrs.  I>orothy  Fureell. 
[Which  was  done.]  What  say  you,  Mrs.  Pnii- 
cdl  P  When  did  you  see  Mr.  Ireland  at  Wol- 
verhampton P 

Mrs.  Purrell,  I  saw  him  the  18th«  IM, 
SOth,  91st,  S9d,  and  93d  days  of  August,  1078. 

Att.  Gen.  Where  did  you  see  him  P 

Mrs.  Fureell,  At  a  fneed's  house  in  Wdl* 
verhampton. 

X.  C.  /.  How  come  you  to  remember  thoap 
days  of  the  month  P 

Mrs.  Pureell.  I  remember  them  hj  nm^ 
ticular  circmnstances.  ' 

X.  C.  J.  What  are  those  particular  chcom^ 
stances  P  Let  us  hear  them.  How  come  yoa 
to  name  those  very  days,  the  18th,  19th,  and 
soon  P 

Mi^.  Pureell.  I  can  remember  it  as  w<d  ai 
any  thing  in  the  world'. 

Gates.  I  desire,  mv  lord,  that  she  puLj  tdl 
how  she  does  remember  it. 

Mrs.  Pureell.  That's  enough,  and  as  mocfc 
as  need  to  be  said,  I  remember  very  well. 

Gates.  But  1  desire  to  know  how  you  colne 
to  remember  it 

Mrs.  Pureell.  I  remember  it,  I  tell  you. 
veiy  well ;  and  I  do  affirm  I  saw  him  there.  ^ 

Gates.  But  you  do  not  tell  what  dremtl'* 
stances  you  remember  it  by.  ' 

Mrs.  Pureell.  No,  there  is  no  need  ef  if^  I 
am  sure  1  saw  him  there  then. 

Att.  Gen.  Tell  him  some  circmnstances. 

Mrs.  Pureell.  Those  were  the  d^ys  bdRni 
Bartholomew  eve. 

Gates.  Mylord,  is  this  any  thing  of  evideoeef 

L.  C.  J.  The  jury  heard  it,  and  they  will 
consider  of  it. 

Gates.  What  religion  are  Ton  of,  miaCreiis  P 

Mrs.  Pureell.  Must  I  teii  iTbet  TC^giftt  t 
am  of  P  •     — 
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X.  C,  J.  Yet,  BDsirer  \m  question. 

Oatis.  I  daro  »ay  she  is  a  rapist ;    she  need 
not  trouble  her  hcail  to  answer  it. 
•     At  I.  Gen.  Swear  Mr.  Scott.      [Which  was 
^ne.]     Were  you  at   Wolverhampton  when 
Mr.  Ireland  wiiK  there  ? — Scvtt.  \e%,  I  was. 

Ait.  Gen,  Did  you  do  any  service  for  him 
'  there  ? — Scott.  1  looked  to  Kis  horse. 

Ait.  Gen.    When  did  he  cuoi«  tliitber,  do 
you  renieiuher  ? 
.   Scott.  I  caanot  tell  j  ust  the  time  that  he  came 


Att.  Gc-n.  What  day  of  the  week  was  it  that 
he  came  thither  *— -Scott.  It  was  of  a  Saturday. 

Ait,  Gen.  What  luoDth  was  it  f 

Scot.  I  cannot  tell  very  well  what  month  it 
tTM  ;  it  was  in  Aus^st  1  think. 

Att.  Gen.  How  long  did  he  continue  tliere  ? 

Scott.  The  space  of  a  fortnight  oH'aud  on. 

Gates.  If  that  evidenca,  my  Tord|  that  he  has 
4elif  ered  ? 

L.C.J.  Urn  but  very  small  evidence.  It 
is  only  circuuistantial  to  coii6rni  the  other  tes- 
limony. 

Att.  Gen.  How  longf  was  it  before  Ireland 
was  tried  and  execuieil,  can  ywi  tell  that  T 

Scutt.  No,  I  know  nothini;  of  it. 

Att.  Gen.  Tb«ni  tvear  Mr.  John  Stamford. 
[Which  was  done.] 

Sol.  Gen.  Di»\  you  see  Mr.  Ireland  at  Woi- 
Terhampton,  and  when  was  it,  I  pray  you  'f 

StamJiTd.  My  lord,  in  the  year  1675, 1  wis 
tent  beyoad  sea,  to  Kt.  Omen,  to  fetch  orer 
two  young  irentlemen  that  were  students  there ; 
Aod.  tliere  1  became  acquainted  with  .Mr.  Ire- 
land, who  was  then  procurator  of  the  jt'suits  at 
fit«  Outers.  Aim!  iu  August  1C78,  I  did  sec 
bira  in  Wolverliatiiptoii,  upon  the  Sunday  aftir 
the  Assumption  ofour  Lady,  which  was  the  loth 
of  Angust,  he  came  to  see  me,  and  1  saw  him 
there  that  day. 

X.  C  J.  W  hat  day  of  the  month  is  the  As- 
sumption of  our  Lady  ^ 

Stainford.  That  is  always  the  16th  of  Au- 
gust, mv  lord. 

Att.  Gen.  How  often  did  you  sec  him  thcTe  ? 

Stamford.  I  saw  him  Sunday  and  .Monday, 
^d  till  that  day  sevetinight ;  f  saw  him  every 
day  in  tliat  week  but  one,  wheu  he  went  lo 
Litchfield. 

Outci.  My  lord,  I  desire  to  know  how  lie 
comes  to  remember  that  it  was  at  that  time. 

L.  C.  J.  He  tells  you  a  rrason  for  it,  because 
It  fell  out  to  be  upon  the  Sunday  after  tho  As- 
sumption of  our  Lady,  which  is  always  the  2  jlli 
of  August. 

Gates.  My  lord,  he  says  he  came  ac(|uaiate(l 
with  Mr.  Ireland  at  St.  Omers. 

L.  C.  J.  Yes,  he  says,  that  was  in  tiie  \ear 
4675. 

Dates.  1  desire  to  know,  my  lord,  what  busi- 
ness he  had  there  ? 

L.  C.  J.  He  tel-s  you,  he  went  to  fetch  over 
wo  young  men  that  were  students  there. 

Gates.  Pray,  my  lord,  I  dusirc  to  know  what 
•diu^ioi^  he  is  of. 

£•  C  X  What  rdigioo  are  you  of  I 
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Stamforti^  I  am  a  Roman  Cafliolic. 

Ontis.    I  desire  to  know  what  is 
feiisiou? 

Sfa^'fttj-d.  I  am  a  yoaoger  brother  of  agoodl 
:itid  loVal  family  as  any  ofthe  county  of  Stof- 
foril,  aud  that  suffered  as  much  as  any  for  the 
latr  kin^. 

Otitrs.  I  belieye,  if  it  were  looked  into^  he  is 
somewhat  t-lse  besides  a  youuger  brotbnr. 

Att.  Gen.  Yes,  he  nys  he  b  of  a  loyal 
himily. 

L'C.  J.  1  am  sure  there  is  such  a  fkadly  m 
thut  county, that  were  gi^eat  sufferers  for  kiag 
Charles  1^  ami  the  late  king ;  and  were  very 
instrumental  in  services  lor  uie  late  king,  alius 
£scape  from  Worcester :  but  whether  be  be  of 
that  family  or  no,  I  cannot  tell. 

Slamfhrd.  The  doctor  thinks  I  am  a  iesoit, 
but  1  will  assure  him  I  have  a  wife  and  chil- 
dren. 

Att.  Gvn.  Mr.  Oates  was  about  to  hare 
made  him  a  priest,  but  it  seems  he  hath  a  wift 
and  chiltlreii,  and  so  in  nut  of  danger. 

Sol.  Gen.  I'r.iy,  s\t ear  Mrs.  Kathcrine  Ftw* 
ler.     [Which  was  done.] 

Att.  Gen.  Did  you  sec  Mr.  Ireland,  Mn* 
FuHler,  at  WolvrrliamutoD,  in  1678  ? 

Mrs.  Faiiicr.  Yes,  1  did. 

Alt.  Gen.  When  was  it  ? 

Mrs.  Fcvler.  I  did  aee  him  on  Saturday  the 
17th  of  Au^i'iHt  at  Wolverlmmpton  ;  he 
that  day  to  my  mother's  house,  where  1  wa 

Att.  Gen.  Uow  long  did  hentay  there  ? 

Mrs.  For*  If r.  Till  the '27th,  which  was  111 
day  w  as  seven-ai^ht  after  :  I  was  in  his  eom- 

{»aiiy  everj^  day  m  tluu  lime  unless  it  wen 
<>iday,  which  day  they  say  he  went  to  Lilch- 
ik'ld  to  the  fair. 

/>.  C  J.  Is  Mrs.  Harwell  your  mother  ? 

Mrs.  Fourkr,  Yes,  my  lord,  hlio  is,  and  I 
lived  at  that  time  with  my  mother. 

L.  C.  J.  How  »lo  you  n  member  this  ? 
Have  you  any  tokens  thdt  you  cuu  gire  us, 
why  you  rcmeiiilier  it  «i:istlieu  ? 

Mrs.  Foteiir.  31}  lord,  I  recoliected  myself 
after  Mr.  Ireland's  trial,  iu  which  Mr.  Oates 
swore  tiiat  l;o  was  here  in  town  between  the 
Uth  and  l'2tti  of  Au£rusl,  that  that  was  the 
very  Uiimth  that  Mr.  Ireland  was  in  Wolrer^ 
haiiipton,  and  thereupon  I  concluded  that  Mr. 
Gates  iiad  not  s«'.orn  true,  liy  that  recollection 
wheu  It  wus  f'rcbii  in  my  memory,  Iteiog  within 
halt  a  \ear  utter. 

Oatii.  Maduiii,  are  you  Mrs.  Harwell's 
dau«;liter  ? — >lr».  Fivler.  Yes,  I  am  so.  Sir. 

Oiiici,  Did  you  not  know  one  Mr.  Jeunison  T 

Mrs.  Fozcitr.  i\  hich  Jennison  ? 

Uatts.  Mr.  Hubert  Jennison. 

Mrs.  FonUr.  Yes,  I  do  know  him. 

Oates.  A  re  you  not  a-kin  to  him  't 

Mrs.  Fowler.  Yes,  but  1  am  sorry  to  own  I 
have  such  a  relation. 

Att.  Gen.  Swear  Mr.  Giffbrd.  [Whicii  wm 
done.] 

Sol.  Gen.  Did  you  see  Mr.  Ireland  in  Staf* 
fordshue,  and  when,  I  nray  you  ? 

Gifford^  1  taw  lun  uere  at  Wolrerham|>tiiii 
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the  17th  of  Auffiut  1078,  and  he  continaed 
there  till  the  S6»  ;  I  mw  him  there  every  day. 

Oata,  Pray,  my  lord,  he  pleased  to  ask  this 
ffentleman,  whether  he  were  at  the  Trial  of 
Irelaiid  f 

Giffbrd,  No,  I  was  not  ia  court,  nor  exa- 
nined  as  a  witness. 

"Xktiei.  Were  yoa  at  the  Trial  of  the  five 
Jesuits,  Sir  ? 

Giffbrd,  I  was  there,  hut  was  not  examined. 

I^  C,  /.  Was  it  every  day,  sny  you,  that 
you  saw  him  at  Wolverhampton  ? 

Giffhrd,  Every  day. 

L.  C.  J.  They  say,  he  was  one  day  out  of 
town  at  LitGhfiftd. 

Giffitrd.  flewasoutof  town  that  day,  but  T 
■aw  him. 

Mi.  Gen,"  Swear  Mrs.  Elizabeth  Giffbrd. 
[Which  was  done.] 

Sol.  Gen.  You  hear  the  question,  did  you  Sfe 
Mr.  Ireland  in  Staflbrdshire  in  1678,  and  when  ? 

Mrs.  E.  Giffbrd.  Mr.  Ireland  came  to  Wol- 
verhampton the  17th  of  Aug^ust,  and  continued 
there  tiU  the  36th. 

Att»  Gen.  How  do  you  remember  it  ? 
<  Mrs.  Giffbrd.  By  awakethat  was  just  hard 
by,  that  was  at  that  time :  and  he  came  to  ray 
uncle's  house  upon  the  Sunday  following  the 
jlssomption  of  our  Lady. 

Att.  Gen.  Did  you  see  him  every  day  till 
the  t6th  ? 

Mrs.  Giffbrd.  I  remember  I  did  see  him 
every  day  but  two  days  that  I  was  abroad  at 
the  ffake. 

Oaies.  My  lord,  I  desire  to  know,  whether 
she  was  examined  at  any  of  the  former  trials  P 

Mrs.  Gifford.  Yes,  at  the  five  Jesuits  Trial, 
1  was. 

Gates.  Were  you  not  at  Ireland's  Trial  ? 
*  Mrs.  Giffifrd.  No,  1  was  not. 

Gates.  There  was  one  Gifford  examined 
there. 

■  Att.  Gen.  Swear  Mrs.  Elizabeth   Keeling. 
[Which  was  done.] 

Soi.  Gen.  Did  you  see  Mr.  Ir.eland  at  Wol- 
rerhamptOD,  and  when  ? 

Keeling.  Yes,  my  lord,  I  did  see  Mr.  Ire- 
land at  Wolverhampton. 
>  Sol.  Gen.  Pray  tell  when  it  was. 

Keelinf.  It  was  the  17th  of  August  be  came 
to  my  mistress's  house. 

Sol.  Gen.  What  August  ? 

Keeling.  August  berore  the  Plot 

X.  C.  /.  Who  was  your  mistress  ? 

Keeling.  Mrs.  Harwell,  my  lord. 

Sol.  Gen.  How  long  did  be  continue  there  f 


saw 

sent  for  to  nay  mother's  burying,  I  left  him 
and  madam  Dormer  at  dinner,  and  came  back 
OQ  the  Thursday.  And  in  his  chamber  I 
heard  him  discourse,  but  I  did  not  see  him. 
Upon  the  Friday  he  went  abroad,  and  returned 
ayain  that  night.  Upon  the  Saturday  I  saw 
him,  and  he  continued  there  till  Monday  mom- 
^  fj  and  then  he  went  away,  and  returned  on 
edocaday  the  4th  of  September,  aod 
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till  Saturday  the  7th;   and  then  went  away 
from  Wolverbampton. 

Gates.  I  desire  to  know  what  religion  this 
woman  is  of  ? 

Keeling,  I  am  Roman  Catholic,  God  ba 
thanked. 

Att.  Gen.  Mrs.  Keeling,  when  did  Mr.  Ire- 
land return  again,  do  you  say,  alter  lie  went 
first  to  WolvOTiampton  ? 

Keeling.  It  was  tbe  Wednesday  seven-night 
after,  Sir. 

Alt.  Gen.  That  was  the  4th  of  September. 

L.  C.  J.  How  long  staid  he  there  then  ? 

Keeling.  Till  Saturday  in  the  forenoon. 

Att.  Gen,  Whither  did  he  say  hewasgoiDf 
then  T 

Keeling.  He  said  he  went  to  Bellamonr  ta 
dinner,  i. 

L.  C.  J.  Did  you  see  him  at  any  tine  after  f 

Keeling.  No,  my  lord,  I  saw  himVMnrtf. 

Att.  Gen.  Tiien  swear  Mr.  AieMrdson. 
[Which  was  done.] 

Sol.  Gen.  Pray,  Sir,  will  you  ghe  an  ac- 
count when  you  saw  Mr.  Ireland,  and  where, 
in  the  year  i678  ? 

Richardson.  My  lord,  1  saw  a  gentleman 
that  I  was  informeiil  was  Wt,  Ireland  at  Wol* 
verhampton,  at  a  wake ;  which  was  Monday 
the  19th  of  August. 

Att.  Gen.  Where  did  he  lodged 

Richardton.  At  Mrs.  HarweU's. 

Att.  Gen.  What  are  yon,  a  tradesman  t 

Richardson.  Yes,  an  apothecary  in  Wolver- 
hampton. 

X.  C.  /.  How  many  days  dkl  you  see  him  a| 
Wolverhampton  ? 

Richardson.  I  saw  him  only  one  day  in  thtf- 
market-place. 

L.  C.  J.  You  did  not  know  Mr.  Ireland 
l)efore  ? 

Richardson.  But  I  was  informed  that  was  he. 

L.  C.  J.  What  became  of  that  Ireland  thai 
you  were  informed  was  at  Wolverhampton 
then  ? 

Richardson.  I  heard  presently  after  that, 
upon  Mr.  Oates's  Pk>t,  he  was  secured  aiyi 
executed. 

Att.  Gen.  What  religion  are  you  of,  pray^ 
Sir? 

Richardson.  I  am  of  (he  church  of  Eng- 
land. 

Gales.  Pray,  Sir,  I  would  ask  yon  this  que»^ 
tion. 

Richardson.  As  many  questions  as  yoo 
please,  Mr.  Gates. 


Gates.  Wlio  told  you  it  was  Mr.  Ireland  P 
Keeling.  He  came  on  the  Saturday,  and  I  I      Richardson.  Mrs.  Harwell, 
w  him  there  till  the  Monday.    When  I  was   '     Gates.  When  was  it  she  toKI  you  it  was  Ir»» 


land? 

Richardson.  To  the  best  of  my  remem-- 
brance,  it  was  before  he  was  apprebiended  as  a 
traitor. 

Gates.  He  is  uncertain  when  he  was  told  so. 

L.  C.  J.  Well,  make  what  advantage  you 
can  of  it  by  and  by. 

Att.  Gen.    Swear  Mrs.  Eleanor  GraTSdk 
[Which  was  diMM.} 
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SoL  Gem.  Praj,  miitrMi,  diil  you  fuse  Mr. 
Ireland  at  WolverhanipUNi  ai  aor  tima  ? 
Mia.  Gravet.  Yea,  I  did,  my  iord. 
Soi^  Gem,  When  waa  it? 
Mm.  GriiTef.  The  ikil  time  waa  kix  yeara. 
a^o  in  August,  it  is  uow  going  on  sefeu  yeara 
amce. 

Att.  Gen,  What  time  in  Augnat  was  it  ? 
Mn.  Gravfs,  The  first  day  was  the  20th  or 
9tst,  I  am  aure  I  saw  him  u|MO  the  9^d  ;  for  I 
dined  with  him,  and  was  with  !iim  all  the  af- 
ternoon, ami  supped  with  him.  I'pon  the  93d 
we  went  to  Litdifield  together,  which  was 
Bartholomew  eve.  And  I  aaw  hini  the  ;25th, 
which  was  Sunday  aAer. 

L,  C  J.  Ai-e  you  aure  ii  is  the  Ireland  we 
ara  now  speaking  of? 

Mrs.  Gruvtt.  They  said  it  was  the  same 
Mr.  Irehmd  thai  waa  ezecoied.  Thi*y  odlcd 
liimsoif  .^v 

JLC^J,  Nay,  there  is  no  great  doabt,  hut 
only  for  Mr.  Oiiktes^s  satisfaction. 

An,  Gen.  At  whose  house  did  be  lie  at 
Wolverhampton  ? 

BIrs.  Graves.  At  Mrs.  Harweirs. 
^  Att.  Gen.  Where  waa  it  you  supped  with 
him,  I  pray  you  ?     % 

Mra.  Graves.  He  dined  and  supped  ai  a  re- 
lation's house  of  mine. 

X.  C.  J.  Who  waa  that  ?  name  him. 
Mrs.  Graves.  It  was  at  my  uncle  Wiuibrd's. 
L.  C.  J.    Did  you  go  along  with  him  to 
Litchfield,  do  you  say,  on  the  tS<l  ? 

Mrs.  Graves.  Yes,  and  so  did  my  uncle; 
and  at  night  w«  came  back  together. 

Sol.  Gen.  What  religion  are  you  of,  mis- 
tress? 

Mrs.  Graves.  I  am  of  the  church  of  Eng- 
land. 

Gates.  My  lord,  I  desiro  to  ask  her,  how  did 
ahe  know  it  was  the  same  Ireland  that  was 
tried? 

Mrs.  Graves.  It  was  the  same  Ireland  that 
tliey  ^aid  was  afuTwanJs  executed.     I  know 
'  DO  more. 

Sol.  OfH.  Did  Yoti  ^u  l)ack  nith  him  to  Mrs« 
Harweirs  from  1  Jtcbtield  ? 

Mru.  Craves.  1  did  to  uty  uucle  AVinford's 
liouse. ' 

Att.  Gen.  Now  we  come,  m^*  lord,  to  ano- 
ther period  of  time,  which  is  from  the  3<3th  of 
August,  to  the  29lh  ;  and  for  that,  we  firM  call 
sir  rhomas  Whitegrave,  uho  is  a  justice  of  the 
peace,  and  a  worthy  gentleman,  a  meHil»er  of 
the  church  of  EugUnd  in  that  county.  Swear 
Lim.     [Which  Mas  donej 

Sol.  Ucn.  IVay,  sir  lliomas,  will  you  be 
jlleaEk.'d  to  gi\e  the  court  an  account,  whetlKT 
\4iu  saw  Mr.  Ireland  in  Staffordshire  1678,  and 
What  time  it  was? 

Sir  T.  ]Vhit€firav€.  I  saw  Mr.  Irelaml  upon 
the  129tU  of  Au;rust  before  the  Popish  Plot ;  it 
was  upon  a  Thursday  in  the  afternoon  upon 
Tij^liall  bowling -jicreeu;  and  1  discoursed  with 
him  :  he  told  me  he  was  to  go  home  that  night 
with  sir  Jamiii  Simmons  and  Mr.  lieveniog- 
ham.    They  told  me  af\erwarda  ha  went  oo 


Katnrdaj  to  Hiklersham,  and  went  thaBoa  oo 
Moudav  following  towards  Baaoobal:  aoma 
tinii  alter  that,  a  rumour  came  dnwa  thai  Mr, 
IreUod  was  accused  with  otheia,  of  being  in  a 
pkH  of  the  papists;  and  myself,  and  aoma 
others  that  were  in  commisBon  for  the  peacein 
that  county,  did  reflect  npon  the  time  that  lx»* 
land  was  in  ike  country ;  and  we  were  a  litlfe 
disturbed,  because  he  had  been  at  paiticolar 
plact:s  among  our  neigbbounii  whom  we  knesr 
to  be  catholics. 

Att.  Gen.  Can  you  remember  na  daj  hit 
that  one,  sir  I'homas  ? 

Sir  T.  WUtesrate.  Only  the  S9tli  I  aaw  bim 
there,  and  discoursed  with  nim ;  aad  aAevwanh 
tliere  was  word  sent  to  ma,  to  desune  use  llwt  I 
would  come  up  to  London  at  bia  trial. 

L.  C.  J.  And  did  you  come  up,  ar  llMaiaa? 

Sir  T.  Whitcgrawe.  No,  I  did  not ;  I  had  ar 
sub|KBna ;  and  being  a  justice  of  the  paaw,  I 
did  not  think  fit  to  leave  the  country  ai  diial 
time  without  a  subpoena. 

Gates.  My  kNrd,  I  desire  to  know  of  thia 
gentleman,  liow  long  he  had  been  aoi|jniBted 
with  Mr.  Ireland? 

Sir  T.  Whitegrave.  I  never  aaw  Ufli  bdaie. 
nor  since. 

L.  C.  J.  He  f[oe$  no  further  than  the  S9th, 

Att.  Gen.  No,  my  lord,  he  doea  not.  Tbc» 
swear  Mr.  William  Fowler.  [Whioh  waa 
done.] 

Sol.  Gen.  Pray,  will  yon  give  an  acoount 
when  you  saw  Mr.  Ireland  and  whera  ? 

Fowler.  I  saw  Mr.  Irtdand  upon  the  STth  of 
August  167B,  in  Stafibrdshire,  at  a  koraa-iaoa 
at  Etching-hill.  The  race  waa  run  betwecm 
sir  Hcnnr  Gough  and  captain  Chetwind. 

Sol.  (fen.  Did  you  see  him  any  other  day  iv 
that  month? 

FotcUr.  Yes,  the  19th  of  August  1  saw  him 
atTixhall  bowling-green. 

5i)/.  GtTi.  When  else  did  you  see  him? 

Fouler.  1  saw  him  the  lOth  of  Augnat  before. 

S-'l.  Gen.  Where,  at  Tixhall,  at  my  kml 
Aston 's  house  ? 

Att.  Gtn.  Do  you  remember  sir  Thonsas 
Whitegrave  was  upon  the  bou ling-greea  the 
27th  of  August? 

Fouler.  Ve^,  he  was, and  did  discourse  with 
Mr.  Ireland  there. 

L.  C.  J.  What  became  of  Mr.  Ireland  after* 
wards  ? 

Fouler.  He  went  about  the  comitry  fiur  aome 
time,  my  lord. 

L.  C.  J.  Was  it  the  sanoe  Ireland  that  was 
executed  ? 

Fouler.  Yes,  it  was  the  same. 

L.  C.  J.  You  say  you  saw  him  the  39th  at 
Tixhall  bowling-green. 

Fotclcr.  \vji,  1  did  so. 

L.  C.  J.  W  hen  you  heard  he  waa  taken  up 
for  the  plot,  what  did  they  say  whither  he  went 
at  that  time  ? 

Fowler.  I  think  he  went  to  Mr.  Heteniug* 
ham's,  or  thereabouts. 

Gates,  I  would  &in  kaaw 
rehgioo. 
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Fmoler.  I  am  a  Roman  GatboKv. 

L.  C.  J.  We  ask  it  only  beoaiise  Mr.  Oirtes 
to  be  satisfied  ia  that  point. 

Alt.  Gen,  Fray  sirear Mr.  Howard.  [Which 
was  dane  3 

Sol.  Gen.  What  time  in  ilucust  1678,  did 
you  s<fe  Mr.  Ireland  ia  StafmrdshirB,  and 
where  ? 

Mr.HomanL  I  came  out  of  Shropshire  upon 
the  87th  of  August,  to.the  horse-raeeat  Etch- 
ing^-bill  ;  and  there  1  saw  thui  Mr,  Ireland  upon 
the  S8th.  1  diaed  at  one  Mr.  Herbert  Asto»'s 
bouse  at  Bellamore,  and  there!  saw  him  again. 

Att.  Gen.  What  other  timedid  you  see  him  ? 

Howard.  Never  any  othes  time. 

Oates,  How  does  he  know  it  was  the  same 
Mr.  IreUnd?  ,    . 

Iloward.  I  came  up  to  town  soon  after,  and 
they  told  me-  that  knew  him,  that  it  wtti  Ihe 
.same  IrekaMl  that  suffered.  

AU,  Gen.  Swear  Mr.  Drayton.  ^WlAdt 
was  done.] 

Sot.  Gen.   Where  did  von  see  Mr.  IrekadP 

Drayton*  At  Etching-hiU  race. 

Ati.  Gen.  Whatday  was  that? 

Drayton.  That  was  the  97th  of  August  1678. 

Att.  Gen.  When  did  you  see  him  after  ? 

Drayton.  The  next  day  fotlowin^  I  did  not 
see  him  ;  but  the  Thursday  following  I  saw 
him  at  Tixhall,  and  he  went  home  with  Mr. 
fieTeningham  to  Aston  ;  and  I  saw  him  oa 
Friday,  be  was  with  us  there,  and  went »  fish- 
ing, and  we  catched  a  great  pike  of  a  yard  long, 
which  was  not  ordinary  with  us.  Upon  the 
31st,  which  was  Saturday,  my  master  went  to 
kill  a  buck  in  the  park,  and  Mr.  Ireland  went 
along  with  him ;  and  they  went  tp  a  little 
village  hard  by,  and  there  J  parted  with  him, 
and  did  see  him  no  more  that  day.  Mr.  Ger- 
rard  of  Hildersham' was  to  meet  my  master  a 
hunting,  but  he  was  sick,  and  did  not :  Then 
UDon  Sunday  the  1st  of  Sept.  I  was  sent  to  see 
Mr.  Gerrard  of  Hildersham,  and  there  1  saw 
Blr.  (relaud. 

L.  C.J.  Who  was  your  master,  pray  you? 

Drayton,  This  lonl  Gerrard  of  Bromjey's 
fother. 

,Att.  Gen.    He  was  accused  by  Dngdale  of 
'  the  Plot,  and  died  afterwards  in  Newgate. 

Oatei.  Pray  ask  Mr.  Drayton  what  religion 
he  is  of? 

Drayton.  I  am  a  Roman  Catholic. 

Ati.  Gen.  Swear  sir  James  Simmons. 
[W  hich*  was  .done.] 

Sol.  Gen.  When  did  you  see  Mr.  Ireland, 
sir  James? 

Sir  J.  Simmone.  Upon  Tuesday  the  S7tk  of 
August  1678>  I  remember  refy  well  I  saw  Mr. 
Ireland  at  the  horse-race  at  Etching- hilij  be- 
tween sir  Henry  Gougk  and  Mr.  Chetwind ; 
and  I  remember  particularly,^  that  sir  Henry. 
Gough^s  horse  distanced*  him.  I  did  not  see 
him  before  be  came  to  the  inn ;  but  there  we 
mel|.and  drank  together.  And  Thursday  the 
S9th  of  August,  befaig  «^  Tixhall  bowling- 
greeo,  Mr.  Ireland* was- theve^  and: came  borne 
with  myiktbwHwf  jMBghMH  nid  Mi||ftd  swna 


gentlemen  in  tbe  eoantry ;  and  oamv  to  Aaton, 
and  staid  tfavre  thai  nijgpbt.  I  ranembtrtbenttU 
day  was  Pancras  Fair,  and  I  wwit  to  tb^  ikir^ 
and  did  not  come  home^ 

Att.  Gen.   Whatday  of  the  month  is  tbal^ 
fair  usuaUy  kepi? 

Sir  J.  Smmon$^  It  ia  an  unoonstant  time  | 
now  and  then  in  Septsmber  ;•  wow  and  tkeM  in 
August ;  and  that  year  we  bad  a  subscriptieA 
to  eet  it  regulated  to  fr  eerlain  day. 
L  C  J.  Did  yoQ  see  him  after  ? 
Sir  /.  Simmam.  My  loni  I  canoot  swiMtr  to 
the  Saturday,  ^betimse  I  cannot  so  well  tA 
whether  I  came  back  from  tbe  fiur  en*  Flidiy 
night ;  I  think  I  did  not 

Au.  Gen.  Swear  Mv.  Green.    [Wfasek  wm 
done.] 
iSo/.  Gsn.  Did  yott  know  Mr.  Iielnd  r 
Green.  YeiLmylord,  Idid. 
SoL  Gen.  When  did  yon  set  him  k^  1679? 
Orean.  The  first  tmie  was  £tckii^bai 
race  tbe  37th  of  August*    . 

SoL  Gsn.  What  other  days  do  yon  m^ 
member? 

Green.  Thniyday  the  90tb  I SHW  him  ;   I 
belong  to  sir  James  SinuBols,  aad  Mr.  fn* 
land  came  home  witir  him»  and  some  etibef 
gentlemen,  to  Mr.  Heveningbam's  at  Asien^  * 
and  wasa  settnig  with  him  on  Fridrf  tbe  90(b 
in  the  afternoon.    And  Saturday  iMdlsl  hd 
was  a  hunting  with  Mr.  Gerrard.    Nay,  mwe 
than*  that  I  saw  him  drawn  on  tbe  sledga^  bo^ 
noiexeouted;  and  tliatwas  tbe  same  nsantba^ 
was  there  at  that  time. 
Oatei.  What  religion  is  this  gentleman  off 
Green.  I  was  erer  a  Roman  CatboKo. 
L.  C  J.   Prayi  were  they  v  fisbiuj^  tbnil 
day? 

Green.  In  the  morning. bd  was«  aad  tbejpr 
got  a  gnat  pike ;  I  saw  &e  pike,  and  did  eat 
part  ofit. 

Att.  Gen.  Swear  Mr.  Pallas.  [Wbkskw^ 
done.] 

Sol.  Gen.  Whett  did  you  see  Mr.  IreUnd^ 
Sir? 

F«/^5.''Upon  the  Thursday  after  sir  HeUrr 
Goiigh'srace,  which  wli»  Thursday  tbe  99db 
of  August,  Mr.  Ireland  came  to  Mr.  Hefeningv 
ham's,  and  I  looked  t^  his 'horis  there.     Upon 
Friday  morning  they  went  a  fishing,  and  ^ot  w 
jjreat  pike^ ;   and  I  did  See  them  gt>  oUt  a  sett- 
mg  after  dinner,  be  and  Mr.  Green^  With*  my 
lady  and  the  keeper  ;    and  I  saw  him  eodae  iv 
again  :  and  I  saw-  him  dHnk  a  fflkn  of  tMfle- 
beer  in  the   ball.    Upon  Saturday  monfid|^^ 
which  was  tbe  dlst  of  August,  tb^  weiit  a 
bunting  in  Mr.  €(errard's  paik,  and  killed  a 
buck ;  and  afterwards  my  master  asked'  Mm 
io  go  home  with  him  again,  but  he  would  not ; 
for  he  said  he  must  go  to  Mr.  Lowe's  at  four, 
and  we  parted  at  three;    And  1  came  here,  4ni4 
saw  him  execnted ;  but  while  he  was  at  aiyl 
master's  house,  his  horse  was  nerer  out  of  tfail 
stablet,  btti  1  brought  it  to-liimi 
Att.  Gen.  Wheti  did  you  see  him  executed^? 
Fulke.  Itwnr the  Mb  of  Jnoiusgr  "ftbr* 
-wards,  I  think. 
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Oatet,  Whatreligionareyooof? 

Falloi,  I  am  for  the  church  of  Engimd,  s 
Protestant ;  I  ahrayi  waseo. 

Oatet.  Pray,  my  lord,  ask  him  when  he  was 
^equainted  wfth  Mr.  Irchmd  ? 

Fallot.  The  first  time  was  the  20th  of  Aa- 
gust,  wheo  he  came  to  my  master's  bouse. 

Gates,  That  does  not  come  to  my  time,  m j 
kfd. 

Ait.  Gen,  But  it  comes  rery  cloae  to  it ;  it 
reaches  to  the  3 1st  of  August 

X.  C.  J.   It  b  within  a  day  of  you,  upon  my 


SoL  Gen,  And  I'll  tell  your  lordship  what  is- 
yct  more  considerable ;  this  place 'is  an  hun- 
dred and  twenty  miles  from  London  :  but  we 
ahall  not  leare  bim  there. 

OaL'M.  1  desire  to  know  whose  ser? ant  he  is  ? 

FalluM,  I  am  a  servant  to  Mr.  Uereninebam, 
•ad '  I  serve  the  kinff ;  I  come  to  testily  the 
truth,  I  was  here liefore,  but  then  we  must 
not  be  beard ;  all  the  cry  was  against  us, 
that  we  were  rogues^  and  must  be  knocked  on 
the  head. 

L.  C.  J.  Were  you  here  at  any  of  tlie  trials? 

Faiiat,  I  was  at  the  council-table,  and  there 
I  was  in  great  danger  of  being  knocked  on  the 
bead. 

Ouies.  Would  tbey  have  knocked  him  on  tbe 
head  at  the  Council-table,  does  he  say .' 

^  Fallas.  I  bare  been  in  the  room  by  the  coun- 
cil-table, where  they  hare  crieil,  Knock  them 
down,  hang  them  rogues ;  do  they  come  to  be 
witnejtses  ngninst  the  Sariour  or  the  World? 
And  they  came  about  me  there,  snd  asked  mc 
if  I  knew  any  of  them,  or  wa«  of  tlieir  com- 
pany ?  And  1  uas  (;lail  to  say  I  came  thither 
about  a  suit  of  inw  I  had  \t  itii  a  brother  of 
miue,aiid  th«  n  th-y  pitit'd  ir.e. 

&•/.  Gen.  Now  we  have  brou^lit  him,  nw 
lord,  ever}'  niglit  where  \iv  lodged  fniin  the  is\\ 
of  August  to  the  31st. 

Att,  Gen.  And  then  we  shall  nrovc  that  he 
went  to  Mr.  Gerrurd's  at  I]il<]en»liam  that  thty 
apeak  of;  there  he  u  us  tlie  liUt  and  3  2d 

L,  C,  J.  How  Mr.  Attorney,  the  S2fl !  1 
doubt  you  will  hardly  be  able  to  tell  us  uhere 
he  was  then. 

Att.  Gen,  The  1st  of  September,  I  mean, 
my  lord. 

L  C.  J.  Ay,  we  understand  you  rerv  well. 

Att.  Gen.  Swear  Mr.  John  Proctor.  [\VLich 
was  done.] 

Sol.  Gen,  When  did  you  see  31r.  In>Iand  in 
1678? 

Proctor.  I  saw  him  the  31st  of  .Autni^^t  167i<. 

Sol.  Gen.  M  here  ?  —  i Vof/or.  At  TuH'ord. 

Soi.  Gen.  At  whose  house? 

FriKtor.  At  >Ir.  Lowe's. 

SoL  Gen.  That  \%  us  the  place  the  oiher  wit- 
Bess  said  Ireland  told  him  he  was  to  be  at 
four  of  the  clojk,  and  therefore  weut  away 
at  three. 

Att.  Gen.  When  did  you  see  him  after- 
wards ? 

Proetor.  I  saw  him  the  next  day,  the  ist  of 
September. 


Ait.  Gem.  Where' 

Proetor,  At  eaqnirc  Gerrard's. 

Att.  Gen,  How  far  b that  from  Mr.  IiOwe*8f 

Proctor.  It  is  a  mile  and  an  half. 

•So/.  Gen.  Did  you  see  him  afterwards P 

Procter.  Not  there  I  did  not. 

Att.  Gen,  What  religion  wtt yoa  of? 

Proctor.  I  am  a  Protestant. 

L,  C.  J.  What  did  you  hear  became  of  that 
Ireland  afterwards  ? 

Proctor.  I  saw  him  eiecuted  at  Tyburn  aP 
terwards,  and  it  was  tbe  same  man. 

L.  C,  J,  Where  did  you  live  then  ? 

Proetor.    I  lived  at  Fulford  then. 

L.  C.J.  What,  with  Mr.  Lowe? 

Proctor.  Yes,  my  kird. 

Oate$.  It  seems  be  was  a  senrant  to  a  Pa- 
pist. 

L.  C.  J.  What  then,  what  of  that  ? 

Gates,  My  lord,  I  desire  vou  would  ask  biro, 
whether  he  erer  saw  Irebmd  before  the  Slsl  of 
August  which  he  speaks  of? 

Proctor,  No,  1  aid  not. 

L.  C.  J.  Hut  you  are  sure  it  was  theaame 
man  you  saw  executed  ? 

Proctor.  YcM,  I  sm  sure  of  it. 

Sol.  Oen,  What  circumstance  can  you  tell 
that  he  was  tbe  1st  of  8epteniber  at  Mr.  Ger- 
rard's? 

Proetor.  I  went  to  dinner  thither  that  day : 
I  rode  before  madam  Brooke. 

L.  C.  J.  What  day  of  the  week  was  that  Ist 
of  September? 

Prttctor.  It  was  upon  a  Sunday,  mv  lord. 

Att.  Gen.  Was  that  about  Pancfass  fair- 
time. — Proctor.  Yes,  my  lord,  it  was. 

Sttl.  Gen.  He  run  tell  you  another  circum- 
stun(*«!  Iiou  he  comos  to  remember  him  at  Mr. 
I^we*^  the  31st  of  August.  . 

L.  i\  J.  .Ay,  by  what  token  do  you  remem- 
ber that  lie  was  there  the  3  Ist  of  Auj^ust  ? 

Proctor.  I  went  that  day  to pay 

%innv  incHicy,  and  canie  Inmie  again  in  the  at-  ^ 
teiD'Mui ;  and  just  as  1  came  in,  he  came  Uii- 
ther. 

Oatcs.  How  does  he  say  he  knows  him  to  be 
tbe  same  man  ? 

L.  C.  J.  He  has  told  you  twice,  he  saw  him 
executed. 

Oat  ft.  What  religion  is  he  of,  does  he  say  ? 

L.  ('.  J.  He  is  a  FrotestaDt. 

Att.  (iku.  Then  swear  Mr.  John  King. 
[Which  was  done.] 

S()l.  Gen.  \*n\y  tlo  you  acquaint  the  court 
and  the  jury  wheieyuu  saw  Mr.  Irehm^,  and 
v>  hen  *:* 

Kini!.  I  ^aw  Mr.  Ireland  at  Mr.  Gerrard  s 
of  Hildersham  the  1st  of  September,  that  year 
that  the  plot  broke  out,  which  was  in  the  year 
1(>7H.  There  I  saw  him  on  Sunday  ;  and  there 
he  staid  all  ni^^ht,  and  so  did  i  ;  and  on  Mon- 
day moruin^  I  went  to  l^Irs.  Crompton's  where 
I  lived,  and  he  came  thither  to  Millage  as  soon 
as  1,  which  is  within  a  mile  of  Hildersham, 
and  dined  there  the  same  day. 

L.  C.  J.  How  tar  is  that  'from  London,  pray 
you?— Aia^.  An baodred and tm Biilet. 
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L.  C.  J.  And  be  was  there  at  dinoer,  you 
aay  ? — Kin^,  Yes,  he  was. 

L,  C.  J,  How  loD^  was  it  befbre  dinner  was 
donef 

King,  I  believe  he  might  go  thence  about 
two  of  the  clock. 

X.  C.  J.  Where  did  he  say  he  designed  to  go 
then  f 

King.  He  desired  to  go  t^  Boscobel  that 
night.  ^ 

L,  C,  J:  Do  yon  remember  anybody  else 
was  at  Mr.  Gerrard's  then  ^hen  you  saw  him  ? 

King,  Yes,  Mr.  Jerman  Drayton  was  at 
Hildersham  at  that  time. 

Data.  Pray,  what  religion  is  this  gentleman 
of? 

King,    I  am  a  Roman  Catholic,  Mr.  Gates. 

Au,  Gen,  Pray  swear  Mr.  Francis  Lee. 
[Which  was  done.] ' 

SoL  Gen,  Pray  tell  my  lord  and  the  jury 
where  you  saw  Mr.  Ireland  and  when. 

Lee,  I  was  a  servant  to  Mr.  Gerrard,  and 
Mr.  Ireland  upon  Saturday  ni^t  came  to  my 
master's  house,  and  staid  lul  nii^ht  and  all  day 
on  Sunday,  and  went  away  on  Monday  to  MiJ- 

X.  C,  J.  What  time  and  what  year  was  it  ? 

Lee,  It  was  b  t678 ;  but  I  am  not  certain 
of  the  day  of  the  month :  it  was  on  a  Saturday 
he  came,  and  I  ha? e  witnesses  to  prove  I  was 
there  at  that  time. 

L.  C.  /.  What  month  was  it? 

Lee.  It  was  in  August,  as  I  think,  the  last 
day;  but  I  am  not  certain.  And  he  went  on 
Monday  to  Millage,  and  there  dined  at  Mrs. 
Crompton's;  and  from  thence  he  went  to  Pan- 
crass,  and  thence  he  did  go  to  Boscobel,  and 
staid  all  night  there.    . 

AtL  Gen.  That  was  the  $d  of  September. 

X.  C.  X  How  do  you  know  he  went  to  these 
places  f 

Lee,    I  was  told  so. 

Oates.  My  lord,  I  desire  to  know  bow  long 
diis  man  was  acquainted  with  Ireland  before  ? 

Xee.  I  never  saw  him  but  at  that  time. 

Oates,  How  does  he  know  it  is  the  same 
man  then  ? 

King,  Here  is  a  man  that  saw  me  with  him, 
and  was  present  at  Ireland's  execution. 

JLC.J,  Who  is  that?  Proctor? 

King,  Yes,  my  lord. 

X.  C,  J,  Then  call  Proctor  again.  [Who 
came  in  again.]  Who  went  along  with  you  to 
dinner  on  Monday  ? 

Lee,  My  lord,  he  did  see  me  at  Hildershara 
at  Mr.  Gerrard's. 
,  X.  C,  J,  What  say  yon,  Proctor,  was  this 
gentleman  there  at  that  time  ? 

Proctor,  Yes,  my  lord,  1  did  see  him  there. 

X.  C.  /.  Was  tbiat  the  same  man  that  was 
executed,  which  you  saw  at  Mr.  Gerrard's? 

Proctor,  Yes,  it  was. 

X-  C.  X  Did  you  dine  with  Mr.  Ireland  on 
Monday  at  Mrs.  Crompton's  ? 

Lee,  Yes,  my  lord,  I  did,  and  went  after- 
wmrds  with  him  to  PancrasSy  and  staid  there 
two  hours,  and  ihm  be  w«nB  I9  Paeoobql, 


Sol.  Gen,  There  are  the  two  daya  gone 
which  Mr.  Gates  swore  to,  and  in  which  he 
was  so  positive  that  it  was  ekher  the  Ist  or  8d 
of  September. 

Att,  Gen,  Then  swear  Mr.  Biddolph. 

[Which  was  done.] 

Sol,  Gen,  Pray,  Sir,  when  did  you  see  Mr^ 
Ireland,  and  where  ? 

Biddolph,  Mv  lord,  I  was  in  Staffoidshira 
the  latter  end  or  August  and  the  beginning  off 
September,  and  I  was  at  Mrs.  Crompton's 
house,  which  is  my  aunt,  the  2d  of  September 
being  Monday,  where  I  saw  Mr.  Ireland,  and 
dined  with  htm  that  dav;  and  after  dinner  he 
went  with  Mr.  Gerrard^i  son,  who  was  to  g^ 
to  school  to  BoscobeL  And  I  ^will  give  your 
lordship  a  particular  circumstance  that  majr 
satisfy  you  ttiat  I  am  not  mistaken  in  the  time : 
as  I  came  through  Northamptonshire  that  sam« 
roer,  I  was  at  my  lord  CuUeo's,  and  he  de- 
sired me  to  be  at  a  horse-race  at  Newtoa- 
Slade,  where  there  is  a  plate  always  run  for 
upon  the  first  Thursday  in  Septembtf,  amC 
that  year  it  was  the  5th  of  September.  Noir 
when  I  dined  at  my  aunt  Crompton's,  sh^ 
would  have  had  me  staid  all  ni&^ht  at  her  house, 
but  I  excused  myself,  and  told  her  I  had  pro- 
mised to*come  to  my  lord  CuUen's  to  be  at  Uie 
race,  and  I  must  needs  be  there  before,  to  be  aa 
good  as  my  word  to  my  lord ;  and  tberefora  I 
went  away  to  Pancrass,  and  so  00  my  bumey, 
otherwise  I  had  staid  with  my  aunt  all  night : 
and  I  am  sure  this  was  Monday  before  thi» 
horse-race. 

Oates.  My  lord,  this  gendeman  speaks  to  nd 
year  particularly. 

Biddolph,  It  was  in  1678,  the  year  befbre 
Mr.  Gates's  Plot  broke  out. 

Att,  Gen,  Now  \%e  will  call  Mrs.  Crompton. 
Swear  her.    [Which  was  done.] 

Sol.  Gen,  Pray,  \i  hen  did  you  see  Mr.  Ire- 
land, Mrs.  Crompton  ? 

Mrs.  Crompton.  He  wcs  at  my  house  at 
Millage  in  Staffordshire  at  dinner,  the  same 
day  that  my  nephew  Biddolph  did  dine  there : 
as  for  the  day  of  the  month,  I  cannot  so  weD 
tell  it,  because  when  iny  friends  dine  with  roe^ 
I  don't  use  to  note  down  the  day  particularly  ; 
but  it  was,  I  remember,  a  pretty  remarkane 
time,  for  it  was  about  Pancrass-fair.  Mr. 
Cverrard  of  Hildersham  came  with  him,  and 
Mr.  Ireland  being  a  stranger,  I  asked  who  he 
was,  and  they  told  me  it  was  Mr.  Ireland :  he 
never  was  at  my  bouse  before  nor  after,;  he 
was  a  mere  stranger  to  me. 

X.  C.  J.  What  day  was  it,  say  you  ? 

Mrs.  Crompton.  It  was  the  same  day  my 
nephew  Biddolph  dined  there. 

X.  C.  J,  Was  it  Monday  the  8d  of  Septem- 
ber, do  you  remember? 

Att,  Gen,  He  says  he  was  at  her  house  al 
Millage  that  day,  and  she  says  it  was  the  sami 
day  he  dined  tfaiere. 

Mrs.  Crompton.  But  I  never  note  down  thf 
particular  days  when  my  friends  dine  with  ai#. 
except  I  had  MUlicolar  eooaswn  to  do  it|  as  ^ 
had  none  attojatime. 


Oi/df.*  My  lord,  I  doire  lo  know  wtiU  rali- 
gion  thk  olJgMllfWininM  is  off 

Mr*.  CnMi^m.  I  am  a  Roma  Cirtkolie, 
iDjIord. 

J/^  6m.  Svcar  Mn.  Mmpr. 

[Mi'hich  was  daoa.] 

Sol.  G^n,  Mra.  P^Uomt,  wlMte  dM  you  aae 
Mr.  Ireland? 

Mrs.  Fmlmtr.  I  vaa  al  dinnar  at  Mn. 
CSromplon'a  at  MiUafe,  wbeio  there  waa  a 
gaoaeaiaB  catted  Nr.  lielaod  that  did  dine 
ttMe. 

XCJ.  Wbenvapit? 

Mra.  Fnimer.  I  cannot  tell  Indy  vhatdaj 
itwae. 

I^C.J-  Who  waa  there  beaideajoa  at  din- 
•ertfaatdav? 

Mfi.  Fmut.  It  ia  eo  lonf  einoey  I  cannot 
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PenJrtL  I  aaw  hue  npaB  ll»  idef  8ep« 
tembcr. 

/lU.  Gen.  Where  did  yon  aae  him  ? 

Fendrci,  At  Bowiobcl  at  my  houae,  them 
be  lodged  with  me  that  oifbt. 

Sol.  Gem.  Inwhatyeerwasit? 

Femdrtl.  In  the  year  1076. 

Ait.  Ofn.  Was  it  the  SeptembiT  before  tke 
plot,  and  before  Blr.  Ireland  was  ciecutedf 

Feudrtl,  Yte,  my  lord,  it  was. 

Z.  C  J.  Did  yon  knew  bim  before? 

Feudrel,  Ko^  I  did  nerer  ace  him  befiire,  na 
I  know  of. 

L.C,J.  HowkmgdUhealay  then? 

FtndrcL  He  ataS  that  night  and  the  next 
dsy,  all  day,  and  went  away  the  4th  of  Septem- 
ber to  Black- Ladica. 

Sol,  OtH.  Whoae  house  is  that  ? 

Femdrei.  It  is  Mr.  John  Giibrd'a. 

L.  C.  /.  Yen  say  yen  lire  atBoacobd;  did 
▼on  hear  any  thing  of  a  letter  came  ta  yenr 
hooee  for  Mr.  irehuMl  ? 

FtndrtL  Not  that  I  know  of,  my  hand,  tkcsa 
was  not  any  that  I  remember. 

Ail.  Gen.  Then  swear  Mrs.  Peodid. 

[Which  was  done.] 

Sol.  Gem,  Pray,  miitram,  will  you  git-e  an 
aoeount  where  you  saw  Mr.  LreknJ  ? 

Mrs.  Pcmdrtl  I  mw  him  at  lloaL-ohcl,  at  tfan 
Royal  Oi^ ;  he  t»me  there  the  Snd  day  of 
Septrnibcr. 

So/.  Gen.  Can  yoii  tell  what  year  it  waa  f ' 

BIrs.  FeudrtL  It  was  the  first  beginnmg  of 
the  plot. 

Soi.  Oeu.  How  lon«r  did  he  stoy  there  P 

Mrs.  Fendrtl.  He  stsid  Tuesday,  and 
Wednesday  be  went  to  lilack-Ladies,  and  an 
away  to  HoKprhuiiiptiMi. 

•v/.  Gen.  We  have  Imt  ouc  ivitness  more, 
my  IcNxi,  for  Wednewlay  tbe  4tli  of  S^pttmiber, 
ami  then  we  Ua\c  done.  Swear  Mr.  Charles 
GifTonl.  [Which  was  done.]  When  did  you 
see  Mr.  Ireland? 

31r.  C.  Gifford.  May  it  please  your  lordship, 
1  saw  Mr.  Irelaufl  at  uiy  fathers  house  at 
Black  Latlies 


X.  C.  /•  Waa  Mr.  Bkkklph  thete? 

Mia.  FMlmer^  Net  that  1  lemember,  mj 
lord. 

L.  C.  J.  What  do  you  bring  her  for,  Mr. 
AlterM^.' 

Aii»  GeM,  She  dined  there  that  day  it  seems; 
hnt  ifsbecannot  remember  it,  I  cannot  help  it. 

X.  C.  J.  But  these  kind  of  witnesses  do  but 
jllackyetir  proof. 

SoL  Gen.  Mt  lard,  I  think  we  do  orer-do 
mnr  bnsinesa  inJeed, 

An,  Cfm.  We  have  one  more  witness  to  this 
Mint,  and  that  is.  Mm.  Maiy  Uelmea;  swear 
W*  [Which  was  done.]  nhere  did  you  see 
Mr.  Irehmd  in  tbe  year  1678  ? 

Mra.  Holmu.  \  wkvi  him  at  Millage»  my 
lord. 

L.C.J.   When? 

Mrs.  Holmes.  I'he  first,  or  the  befpunui^  of 
September,  1  am  sure. 

Sol.  Gen.  What  day  of  the  wtxik  was  it? 

Mrs.  Holmes.  MouJay. 

L.  C.  J.  Yon  have  proof  enough  of  this, 
Mr.  Attorney  General. 

An.  Gen.  Truly,  I  think  so,  m\  lord. 

Sol.  Gem.  Pray  Ktvear  Mn.  Es'tlier  CjitfTord. 
£Which  was  done.]  &irs.  Ciiiiord,  when  did 
you  see  Mr.  Ireland  ? 

hln.  Gijfvrd.  Up(»n  the  2d  of  SeptenibiT 
1678, 1  saw  Mr.  Ireland  uhrtve  a  hundretl  miles 
from  this  place. 

Sol,  Gem.  Where? 
'  Mrs.  Gifford.  At  Pancross. 

Sol.  Gen.  What  time  of  the  day  was  it  ? 

MrB.  GifilfrU,  In  the  alUruoou* about  four  or 
five  o^clocK. 

&)/.  Gen.  Did  he  stay  there  all  iii^^lit  ? 

Mrs.  GiffWd.  I  cannot  tell  indeed. 

Alt.  Gen.  8wear  Mr.  Pendrel. 

[Which  was  done.] 

Sol.  Gen.  Now,  my  lord,  we  are  conic  to 
the  2d  of  8ei)teiubor  in  the  eveniujf ;  we  sliall 
prove  where  he  wna  that  night  and  the  3d,  and 
then  we  shall  return  to  the  4th  d*  September, 
when  Mrs.  Harwell  swears  he  came  back  to 
Wolverhampton. 

Mr.  Hantes.  When  did  yon  lee  Mr.  Ireland, 
Mr.  Pendrel? 


Out  ex.  Mv  lord,  I  vvnuKl  ask  Mrs.  Pendrel  n 
question  bdore  slie  goes  :  whether  she  waa  not 
a  witnetis  at  the  five  Jesuits  Trial? 

.Mrs.  Pendrel.  I  was  in  court,  but  they 
w<iuhl  not  suHer  me  to  "iwear. 

Oatt's,  Did  she  not  give  evidence  there  ? 

L.  C.  J.  She  W9S  examined,  but  she  coaki 
not  tie  swoni,  because  she  came  to  testify 
against  the  king  in  a  capital  cause. 

Alt.  Gtn.  Pray,  what  say  you,  Mr.  Charies 
(iifibnl  ? 

C.  Giffitrd.  My  lord,  1  tay  I  saw  Mr.  Ire- 
land at  my  father's  house  at  filack-Ladiirs,  and 
he  staid  tiiere  an  hour  and  an  half,  and  went 
throuf^h  Chilhngtou,  and  said  he  wonid  go  ta 
Wolverhampton. 

Alt.  Gen.  \\  bat  day  of  the  month  was  k  ? 

C.  Gifford.  1  am  morally  certain  it  was  llie 
4th  of  ftieptember,  and  so  be  wunt  to  Wolver- 
hampton, as  I  am  informett.  Ha  came  to 
house  la  aan  a  lady  that  waa  thctt. 
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L,  C.  J.  What  lady  was  itP  l  delayed  so  long*,  when  it  appears  by  the  eW- 

C  afford.  It  was  one  madam  Wells.  |  dence  which  has  been  produced,  that  the  wit- 

Att.  Uen,  Thus,  my  lord,  we  ba^e  lodged  nesses  to  prove  it  were  known  six  years  since,  as 
him  the  4th  of  September  at  Wolverhamoton,  |  much  as  they  are  now ;  and  there  is  no  colour 
when  Mrs.  Harwell  says,  be  returned  to  nef^  ;  of  evidence  offered,  that  any  new  fact  has  been 
and  so,  my  lord,  we  nara  given  an  account  lately  discovered  which  was  not  then  known, 
where  he  was  firom  the  3d  of  August  to  the    There  is  no  reason,  my  lord,  that  is  assigned. 


14th  of  September 

Sol.  Gen,  We  have  proved  where  he  was 
every  day  in  that  timfe,  but  only  the  8th  of 
September,  and  for  that  we  must  leave  it  to  the 
jury.  We  have  proved  that  he  came  away 
from  Mrs.  UarwelPs  the  7th,  and  he  said  he 
was  to  go  to  Tixhall ;  and  the  9th  he  did  go 
from  Tixhall  in  sir  John  Southcoat's  company, 
and  came  to  London  the  14th. 

L.  C.  J.  Well,  what  aay  you  to  it,  Mr. 
Gates  f 

Oates,  Has  Mr.  Attorney  done  his  evidence, 
my  lord  ?      ^ 

Att.  Gen,  IVe  shall  call  no  more  witnesses, 
unless  you  go  about  to  support  your  own  credit, 
and  then  we  have  other  witnesses  to  call. 

Oates,  I  do  not  value  any  witnesses  you  can 
bring  against  my  credit. 

Att.  Gen.  Well,  for  ihe  present,  we  do  not 
design  te  cdl  any  more  witnesses. 

L.  C.  /.  Then  let  us  hear  what  you  say  to  it. 

Gates,  My  lord,  here  is  an  indictment  ex- 
hibited against  me,  which  sets  forth,  that  I 
should  swear  at  Mr.  Ireland's  Trial,  that  Mr. 
Ireland  was  m  town  the  Ist  and  Sd  of  Sep- 
tember;   and  it  sets  forth,  that  in  truth  ne 
was  not  in  town  :  and  likewise  it  sets  forth,  that 
I  swore  at  the  trial  of  the  five  Jesuits,  that  Mr. 
Ireland  took  his  leave  of  me  and  others  here 
in  town  at  his  lodging  in  Russel -street,  between 
the  8th  aai  12th  of  August :  whereas  the  per- 
iury  tbere^assigned,  is  this.  That  he  did  not  take 
his  leave  of  me,  or  any  other  person,  betwixt 
the  8th  and  Ifttb  of  August,  at  his  lo<lging  in 
Russell-Street.    Now,  my  lord,  I  was  not  the 
only  witness  of  Mr.  Ireland's  being  in  town  in 
the  month  <if  August,  nor  the  only  witness  of 
Ilia  being  in  town,  about  that  time  in  Sep- 
tember.   JVIy  lord,  my  prosecutors  have  en- 
deavoured to  maintain  this  charge  against  roe 
.thus:  the  first  thinff  they  have  gone  upon,  as 
far  as  I  can  remember  in  the  indictment,  is  as 
to  the  1st  or  2d  of  September,  or  rather,  they 
have  endeavoured  to  prove  both  under  one. 
Now,  in  answer  to  all  this  evidence,  my  lord, 
the  first  thing  I  shall  offer  to  ^j^our  lordship's 
consideration,  and  the  consideration  of  the  jury, 
is  the  great  hardship  I  lie  under,  after  six  years 
time,  to  be  put  to  disprove  what  the  counsel 
here  have  now  offered  against  me.    Mv  lord,  I 
observe  first,  that  this  indictment,  which  is  now 
upon  trial,  is  founded  upon  the  trial  of  Ireland, 
which  was  the  17th  of  December  1678,  at  the 
Okl-Bailey,  and  it  is  now  six  years  after  that 
evidence  of  mine  was  delivered.    A  second 
thing  is,  that  the  indictment  is  found  by  special 
oommission,  aa  appears  by  the  indictment  it- 
■df.    Now,  I  must  recommend  to  the  consi- 
deration of  your  lordship  and  this  jury,  why  the 
prosecution  of  this  pistcnded  perjury  has  betn 
vou  X. 


or  can  be  assigned  for  this  delay,  but  only  that 
the  hardship  might  be  the  greater  upon  roe : 
for  now  it  is  difficult,  if  not  im|)ossible  for  me 
to  maintain  the  evidence  I  then  gave,  so  many 
persons  being  since  dead,  or  gone  beyond  the 
seas,  and  many  things  that  were  fresh  then, 
are  now  grown  out  of  memory  ;  and  I  beg 
your  favour  to  insist  upon  this,  and  I  think  it 
cannot  be  denied  me.     If  such  a  practice  as 
this  be  admitted,  no  witness  is  safe  in  giving 
his  testimony  against  any  conspirators  what- 
soever.   For,  my  lord,  1  must  desire  leave  tl^ 
offer  another  thing  to  your  consideration,  be* 
fore  I  speak  to  the  particular  evidence,  and 
that  is  this :  That  here  is  nothing  but  a  bare 
IK>int  of  time  upon  which  this  perjury  is  as* 
signed ;  when  the  substance  of  the  testimony 
that  I  gave  at  the  trials  cf  Mr.  Ireland  and  the 
rest,  about  the  Popish  Plot,  is  not  assigned  as 
any  perjury  at  all;  it  is  onlv a  circumstance 
of  time  and  place.    And,  my  lord,  I  shall  ofier 
this  to  your  further  consideration,  that  Ireland 
was  convicted  for  a  treasonable  resolution  to 
murder  the  Uto  king,  and  not  for  being  in  town 
in  August  or  September  1678,  or  elsewhere; 
and  he  was  not  convicted  for  his  being  in 
his   chamber    in   Hussel- street,   and   taking 
his  leave  there  in    August,   which   is   one 
matter  of  the  perjury  now  assigned.    Next, 
m^  lord,  'tis  hard  and  unreasonable  to  tie  up 
witnesses  that  come  to  discover  plots  and  con- 
spiracies, to  speak  positively  as  to  circumstance 
of  time  and  place,  and  every  little  punctilio  in 
their  evidence,  to  bind  them  up  to  such  nice- 
ties in  the  delivery  of  their  testimonies,  as  te 
time  and  plac^.     It  is  usual  to  speak  with 
latitude  as  to  such  kind  of  things,  and  'tis  pro- 
bably my  evidence  which  is  now  in  quesnoe, 
vras  not  that  Ireland  was  the  Ist  or  2d  of  Sep- 
tember positively  here  in  town  ;  but,  my  lora , 
I  did,  1  believe,  give  myself  a  latitude,  and 
would  not  confine  myself  to  either  the  Ist  or 
2d,  5th,  6th,  7th,  or  8th  ;  but  my  lord,  that  he 
was  in  September  there,  I  am  positive.     I 
must  therefore  beg  your  lordship's  and  the 
court's  opinion,  whether  that  Mr.  Foster  did 
prove  that  I  was  positive  and  precise  to  the 
days  of  the  1st  and  2d  of  September  1678? 

L.  C.  J.  In  my  opinion  it  is  a  plain  svi-- 
dence  that  y(^  did  swear  positively  to  those 
two  days ;  and  you  spoke  to  a  circumstance 
very  material  in  your  evidence,  that  either  the 
1st  or  ^d  of  September  you  had  205.  of  him  in 
town  here :  now  that  circumstance  of  his  kind- 
ness to  you,  was  not  a  circumstance  either  of 
time  or  place. 

Oates.   Then,  my  lord,  I  shall*  begin  with 

my  ftroolk :  but,  my  lord,  I  desire  1  may  have 

free  liberty  to  mind  my  buaiAess ;  fin*  liere  is  a 

gentleman  behind  me  that  ivill  not  let  me  be 
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at  quiet,  but  is  cither  medilling  with  me  or  my 
pap(*n. 

L.  i\  J.  WIio  in  it  ?  liPt  me  know  him, 
anti  I  will  take  can*  to  make  him  quiet,  or  &et 
him  farther  ufl*.  Vou,  {jfi-ntlemen,  that  are  at 
the  b:ir  shou'.il  kiiuw  betti-r,  ODC  wuultl  think  : 
lie  must  have  hhrrty  to  iiiuki*  his  own  lietiriice  ; 
aoil  if  he  com^^ilains  and  Irts  me  know  uho 
methlles  nith  hmi,  they  had  better  do  kome- 
what  else. 

ihifn.  My  lun).  the  first  ihiufr  that  I  ofler, 
is,  that  lr('la\i«l  was  c«»nvicted  of  treason,  and 
for  tliat  3'ou  liavc  the  Ueoonl. 

L.  C.  J.    It  is  alluwed  ot'  all  sides,  that  Ire 
lanil  was  convicted  and  attainted  of  treason. 

(hitei.  Then,  my  lord,  the  principal  de- 
fence which,  as  near  as  1  can  rcmemuer,  Mr. 
Ireland  made  at  his  trial,  wa^  an  endeavour  to 
-  prove  that  he  was  not  in  town  bvtweou  the  8tli 
and  t'2th  of  Aujj^ust,  nor  the  Jst  and  'M  davs 
of  Sepiember,  which  are  the  pointit  now  ui 
iMSue;  and  be  then  prmluced  one  Mr.  Giffbrd, 
and  his  sister  and  mother ;  ami  15  or  16  wit- 
nesses were  i>ro<tuecd  at  Mr.  Whitehread's 
trial,  of  which  there  is  anuihor  reoitnl,  that 
heing  six  months  after  Mr.  Ireland  was  tried : 
there  Mr.  Hliitebread  pruduces  several  wit- 
nesses, Mr.  (lifftird,  1  say,  and  sivcral  <»tbt*rs, 
I  think,  to  the  number  of  16,  which  weri*  tu 
prove  Ireland^s  heiufjf  out  of  town  in  these 
r  times  that  these  witnesses  speak  (»f.  Now, 
my  lord,  all  tliose  srvoral  witnevseK  U'ini;  pro- 
duced to  prove  Irelaiul  then  out  of  town,  the 
very  point  that  is  now  in  issu<',  was  then  so ; 
and  notwithstanding'  all  those  witnesses,  the 
jurors  who  tried  Mr.  Ireland,  and  the  jurors 
who  tric-it  Mr.  Whitebread  and  the  oth«T  four 
Jesuits,  rMuiid  thcni  C^i'^y  i  thontrji  they  rn- 
ilcavuurcd  with  a!I  their  fune  imaiifiiiable  Ut 
oppose  my  testimony,  and  it  was  Kli  to  the 
ronsidertitioii  of  tlii*  j<ir\  w-hut  thcii'  wltitc.sM'.^ 
had  said.  If  your  h^nlship  pleascrs  to  leuieiu- 
lier,  inv  lord  chief  justice  Scroups  did  oliserve 
to  the  jurv,  that  the  eiid'iu^e  of  the  prisoner  at 
the  Ijar  did  coti*^ist  on!^  in  puncti!i'>s  of  tiuu> ; 
iviiich,  as  near  us  1  can  n'ino:;iiier  what  he 
aaid,  he  called  a  nicety  of  time ;  and  in  W  hite- 
bread*8  trial  he  was  pleased  to  c:ill  it  euteliiii;^^ 
in  (Hiint  of  time.  And  it  was  obsoned  at  Ire- 
land's trial,  tlial  his  det'enee  was  s«»  weak,  that 
mv  lord  rhicl'  iuNtier  SiTiivf<v»,  nnon  the  in- 
te^rity  of  l)cdloe*s  t\ifleiiee  and  mine,  uses 
these  words  to  the  jury  (thnui;h  lie  tlun  en- 
deavoured to  <!(!  w  hat  tlu  t'e  wilnL's^cs  dtt  nov) ) : 
It  is  most  plain  the  IMot  is  discoxercd,  and  tUui 
by  these  Uien,  and  that  it  is  a  IMot,  :int}  a  \il- 
lainoiis  one.  Which  shews  not  only  tlit  I'uil- 
ncss  and  Katistaclorhiess  of  our  proof  that  wo 
gave,  hnt  does  also  take  notice  id'  the  litilo 
shit'tK  and  eaichinfr  tricks  he  made  use  of  lo  j 
pn>ve  himself  out  of  town;  which  would  not  ! 
ivei<;h  with  the  court.  Therefore,  1  ohscr* e,  | 
it  is  but  the  sanietilijrfrtion  that  then  was  nutdc.  i 
mild  is  not  o  new  oiil*  now.  And  my  loiil  cliiel'  i 
justice  that  then  was,  speakiuc;:  of  that  proof  | 
lie  brouifht  (which  the  couit  heard  uitli  pa-  i 
tieacti,  but  could  easily  see  through  the  vauity 


of  it),  said,  What  arts  thej  have  of  evading 
this,  1  know  not;  fur  as  they  have  turned 
their  learning  into  subtilty,  so  they  have  their 
religiuD  too.  All  this  isweil  remembered  by 
thuM'  that  were  by,  and  heard  that  trial :  and 
thouirh  Ireland  laboured  to  ilibprove  me  in  that 
ciri'umstancc  of  time,  yet  still  the  court  did 
justil'y  the  evideuce  that  Mr.  Bedlue  and  my- 
self had  Kiveii.  And  the  same  chief  justice 
said,  1  leaie  it  to  yuu  to  consider,  wheimeryou 
have  not  as  much  evidence  from  these  two  men 
as  can  be  ez|iected  in  a  case  of  this  nature  f 
And  whether  Mr.  Gates  be  not  rather  justified 
by  the  testimony  offered  sgainst  him,  than  dis* 
credited  P  This  was  after  his  plea  was  debated 
and  coosidcreil :  and  I  must  further  obfierre  to 
vour  lordship,  that  though  Mr.  Ireland  by  hit 
false  witiii!»ses  presicil  this  matler  as  far  hs 
could  then,  and  urged  the  court  to  believe  it ; 
yet  wheu  the  jury  brought  in  their  rerUiet  aial 
i'ound  him  guilty»  the  chief  justice  expressed 
the  Silt isfact ion  W  the  court  in  these  words: 
You  have  doue,  genth^men,  like  very  good 
suhjeets  and  very  i^r*od  christians :  that  is  to 
say,  like  \{Ty  i;4nnI  pmtestsnts :  and  uow  much 
giKxl  may  their  :30.(/00  iusssks  do  them.  Tbis, 
my  lunl,  was  the  case  of  Mr.  IreJand,  at  his 
trial ;  and  the  same  p(»iiit  of  his  hting  out  of 
town  was  again  managed  befure  a  second  jury 
at  the  Trial  of  the  Vive  .Irsuits ;  but  the  cooit 
saw  the  design  of  the  )Ni{>i- h  party  to  blemish 
t Ik*  evidt>nce given  of  the  VU»t\  but  yet  they 
kiokitl  upon  it  only  as  a  tri  Jc.  Aud  my  hud 
chief  justice  Scni^gs,  in  suinmiug  up  the  eri* 
fk>nce  at  that  trial,  says,  They  fall  tuul  upoi 
.\lr.  Oates,  meaning  my  sell ;  he  appears  to 
have  bceu  their  agi-nt,  and  whilst  so,  bad 
enough  :  but  if  he  hud  not  had  a  mind  to  be* 
coiue  a  orrHid  niun,  hi*  %vouId  not  have  done  us 
that  g'.od  he  has  done,  in  the  discovery  of  the 
desi'jiu  tlif  y  had  engaged  him  in.  And  if  your 
If:rd.^liip  plonsc  to  reuu  mhcr,  that  at  that  Trial 
of  the  V'wc  Jtsuits,  when  all  arts  were  used  to 
pn>%e  1  re  I  and  out  of  town,  and  me  at  St.  Omciv, 
in  the  same  ciiarge  to  the  jurv,  uiy  lord  Scroggs 
did  lak<'  hiitiee  thatthe  Jesuits  were  very  exact, 
at  eutihiiig  iu  a  poiat  ot  time ;  but  now  says, 
th::t  ik  a  liiing  that  no  man  can  precisely  chaiga 
Wi^  Uieniory  withal ;  and  therefore  he  docs 
tl.eic  persnafle  the  jur\ ,  that  that  should  not 
be  loci  strictly  the  measure  of  their  judgments 
ahout  irulh  and  fulsichood,  hy  the  iKistakeof 
si\en  or  eii;lit  days:  for,  s:ud  he  to  the  jury, 
exauiine  viurseiies  how  oUen  every  day  vou 
do  luislake  tinners  tliat  have  been  tranaacted 
haii  a  year  ago,  and  err  in  point  of  time, 
lakiui^'  one  week  for  another,  and  one  niooth 
i'or  another ;  aud  tlien-fnre  you  are  not  to 
lay  too  great  a  weight  upon  tlic  point  of 
time.  Now,  if  too  great  weight,  my  lord,  be 
not  to  bu  laid  upon  a  |K)iot  of  time,  then  this 
charsfb  that  is  now  hrout^ht  against  roc  is  not 
of  weight  at  all.  And  Wides,  my  lord,  this 
ought  to  be  cousi<lpjed,  if  this  weix'  the  grsat 
objeeiion  then,  and  then  answeretl,  it  ceases  to 
he  an  objection  now.  And,  as  the  coiirt  did 
observe  at  tiic  sumnang  up  ef  the  eridm««» 
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that  they  mide  their  defenoe  ahont  the  unoer- 
taintv  Ota  point  of  time,  which  was  bo  defence 
at  all;  so  that,  mv  lofd,  the  whole  course  of 
my  pica  is  this :  'Tis  a  hanl  case  for  a  man, 
after  six  years,  to  be  indicted  for  a  ctrcamstaDce 
of  time.  I  will  first  offer  the  testimony  of  one 
witness  that  is  dead,  and  that  is  Mr.  Bedloe, 
who  at  his  death  confirmed  all  that  he  had 
sworn  of  the  Popish  Plot  to  be  tme,  and  affirmed 
that  be  had  rather  spoken  less  than  the  troth, 
than  more ;  and  for  that  T  desire  that  my  Lord 
Keeper  may  be  called,  who  took  his  dying 
Examination.* 

I^C.J.  As  fbr  that,  Mr.  Oates,  it  is  a  thing 
Tery  well  known  to  the  world,  and  particularly 
to  a  worthy  gentleman  that  sits  by  you, 
fpointin^  to  Mr.  North]  that  Mr.  Bedloe,  when 
Ee  was  sick,  did  make  some  such  protestation. 

Oatet.  Then,  my  lord,  I  desire  that  Mr. 
Blanev  may  be  sworn,  to  gtre  an  account, 
what  Mr.  Bedloe  testified  at  IreUnd's  Trial. 

Then  Mr.  Blaney  was  sworn. 

Oates.  Mr.  Blaney,  pray  will  you  seo  in 
your  Notes  of  Ireland^s  Trial,  whether  Mr. 
Bedloe  did  not  swear  that  Mr.  Ireland  was  in 
town,  the  latter  end  of  August  1678,  or  the 
beffinphiff  of  September? 

Kir.  BUiney.  Whereabouts  in  the  trial  is  it, 
Sir? 

Oatet.    It  is  in  the  printed  trial,  folio  41. 

Mr.  Blaney,  My  lord,  I  do  find  these  words 
in  my  notes,  that  Mr.  Bedloe  should  say,  about 
the  latter  end  of  Au^^t,  or  the  beginuing  of 
September,  but  I  believe  it  was  the  latter  end 
of  August,  Mr.  Ireland  was  at  Harcourt's 
chamber,  and  being  asked  the  question  by  my 
lord,  chief  justice  ^croggs,  Whether  he  said 
positively,  it  was  the  latter  end  of  August ;  he 
said  it  was  in  August,  he  could  not  be  positive 
to  a  day,  but  he  &ought  the  latter  end. 

X.  U.  J,  'Tis  very  well  known  too,  that 
Bedloe  did  swear  Irehmd  was  in  town  the  latter 
end  of  August,  or  beginning  of  September ; 
and  to  confirm  it  U]^  Mr.  Ireland's  denial, 

gou  swore  he  was  m  town  the  1st  or  3d  of 
eptember;  and  gave  you  20t.  that  nas  the 
occasion  of  vout  mtth. 

Oatei,  Then,  my  lord,  I  desire  to  call  seme 
witnesses  to  testify  to  the  Deposition  that  was 
taken  of  Mr.  Jennisoa,  about  Ireland's  being 
then  in  town. 

L.  C.  J.  When  was  that  Deposition  taken, 
and  before  whom. ^ 

Oate$,  It  was  taken  in  the  year  1679,  by 
air  Edmund  Warcup. 

X.  C.  J,  But  we  cannot  admit  that  in  evi- 
denoe,  unless  the  king's  counsel  will  consent. 

0&tes»    My  lord,  I  will  then  produce  what 
1m  swore  at  another  trial. 
*  L.C.J.  Why,  where  is  he?  Is  he  dead? 

Odies.  My  lord,  it  has  cost  a  great  deal  of 
money  to  search  him  out ;  hot  I  cannot  any 
where  meet  with  him,  and  that  makes  mv  case 
ao  much  the  harderthal  I  cannot,  when  I  have 

*  fiat  TaL^,  p.  U9i. 


done  all  that  ma^  can  do  to  get  m^  witnessea 
together.  I  sent  in  the  depth  of  winter  fbr 
him,  when  I  thought  my  trial  would  hava 
come  on  be^re ;  but  1  could  never  hear  of  hinu 

L.  C  V.    We  cannot  help  that. 

Oates.  Will  what  hesaia  at  any  other  trial 
be  evidence  here  ? 

X.  C*  /.  Look  you,  though  in  strictness^ 
unless  the  party  be  dead,  we  do  not  use  Iq 
admit  of  any  such  evidence ;  yet  if  you  can 
prove  any  thing  he  swore  at  any  other  trials 
we  will  indulge  you  so  fiur. 

Oates,  Have  vou  the  Record  of  sir  George 
Wakemanfs  Trial  there,  sir  Samuel  Astry  ? 

Att,  Gen.  '  Here  it  is ;  if  Mr.  Oates  haT^ 
any  use  for  it,  we  will  lend  it  to  him. 

L.C.J.  Put  it  in;  and  now  prove  what 
you  can,  what  Jennison  swore  at  that  triaL 

Oaies.  Mr.  Blaney,  hare  you  your  Notea 
of  sir  George  Wakeman's  trial  here  ? 

A|r.  Blaney.  No,  Sir,  the  ticket  of  your 
subpoena  did  only  mention  Ireland,  Wnit^ 
bread,  and  Langhoro's  trials.  B^t  I  did  forr 
merly  upon  another  occasion  look  fbr  the  trial 
of  sir  George  Wakemao,  but  could  not  find  i^ 
among  all  my  notes. 

Oates.  .Sir,  can  you  remember  then  what 
Jennison  swore  at  that  trial,  about  Ireland't 
beiiig  here  in  town  ? 

Im.  Blaney.  Truly,  my  lord,  I  can  neTer 
trast  my  memory  at  all  when  I  take  notea  ; 
and  it  is  now  so  long  since  that  trial,  that  I 
dare  not  undertake  to  say  I  remember  any 
particulars  of  it. 

L.  C.  J.  He  says  it  is  so  long  since,  thai 
be  cannot  remember  any  thin?.  But  there  ia 
sir  Edmund  Warcup  now ;  is  ne  sworn. 

Cryer.  Yes,  my  lord. 

L.  C.  J.    What  do  you  ask  him  then  ? 

Oates.  1  would  desire  to  examine  sir  Ed- 
mund Warcup,  my  lord,  about  the  depositkni 
<Mf  Jenmson  that  be  took. 

L  C.J.  But  we  tell  you  that  cannot  be  ad- 
mitted as  Evidence,  without  they  will  consent 
to  it  on  the  other  side. 

Oates.  My  lord,  he  proves  Mr.  Ireland 
here  the  19th  of  August,  and  that  contradidi 
these  witnesses. 

X.  C.  /.  If  they  will  admit  it,  well  and 
good ;  else  we  cannot  do  it. 

Ati.  Gen.  My  lord,  we  will  be  so  fiiir 
with  Mr.  Oates,  if  he  will  adhiit  Mr.  Jen* 
Bison's  letter,  that  is  under  his  hand,  wherein 
he  does  own  that  he  was  mistaken  in  his  whole 
Evidence  about  that  matter,  we  will  consent 
his  deposition  be  read. 

Just.  Witluns.  If  he  will  not  consent  to  that, 
there's  no  reason  you  should  consent  to  the 
other,  Mr.  Attorney. 

X.  C*.  J.  Look  you,  Mr.  Oates,  Mr  At- 
torney makes  you  tliis  offer;  you  desire  to 
have  Mr.  Jennison's  depoeiticms  read,  whicd 
cannot  be  done  without  their  consent ;  they  teU 
you  they  will  consent,  if  yon  will  let  them 
prove  what  he  has  bwned  since  about  that  boai^ 
ness. 

lOblfli.   VyM,  IwillooiHMDtiritballply 
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hetrt;    let  them  reftd  any  letter  under  bk 
hand. 

X.  C.  /.  Well,  do  it  on  both  ddei  by  oon- 
•ent;  and  now,  Mr.  Oatea,  do  yoo  produce  his 
examination. 

Oatet,  I'ray,  air  Bdmund  Wareup,  will 
Tou  please  to  g^vetbe  Court  an  account  what 
depoeition  Mr.  Jpnnison  made  before  you, 
about  Ireland's  being  in  town  in  Anipist  1678? 

Sir  E.  Warcup,  It*  my  lord  commands 
me,  I  will. 

X.  C.  J.    Ay,  you  mnst  answct  his questi'in. 

8ir  £.  Warcup,  This  Mr.  Jennison  ilid  make 
one  information  before  me,  and  according  to 
the  duty  that  was  incumbent  upon  me,  I  de- 
livered It  in  to  the  kiuff  and  council,  and  there 
it  has  lain  erer  since;  ror  me  to  remember  the 
particutors  of  it,  is  impossible. 
'  L,  C,  J,  Have  you  his  examination  here, 
Mr.  Oates  ?    If  you  have,  shew  it  him. 

Sir  E.  Warcup,  If  i  see  my  hand  to  it, 
attesting  it  was  sworn  before  me,  I  can  say 
■omeM  hat  to  rt. 

Gates,  My  lord,  he  says  be  delivered  it  in 
to  the  coun^rli ;  but  it  is  printed. 

X.  C*.  J.    That  i^  uo  evidence,  man. 

Sir  E,  War  cup,  I  can  say  nothing  to  it,  un- 
Icas  I  saw  ic  under  my  oivn  nand. 

Oatet.  That  is  iui|fOS8ible  for  me  to  have, 
my  lord. 

X.  C.  J.     I  cannot  tell  how  ^)  help  it. 

Sir  E,  Wnrcup.  You  have  no  more  to  say 
to  me.  Sir,  have  you  ? 

Oates.  No,  Sir,  I  have  not.  Pray  call 
Sarah  Ratten. 

Att.  Gen,  Is  that  the  same  tliat  was  Sarah 
Paine  ? 

(hitt.i.  I  think  so.  Sir;  I  am  not  sure  it  is 
she,   till  she  come  hither. 

Cri/tr,     Here  is  Sarah  Batten. 

Oates.  Pray  suetir  her,  and  call  Sir  Tho- 
mas Doleinan.  [Which  was  done].  But  Sir 
Thomas  Doleman  did  not  appear. 

(kites.  Pray  was  not  your  name  Sarah 
Paiiie  f 

Batten,  My  lord,  i  desire  my  charges  be- 
fore I  Kpeak. 

X.  C.  J.    What  is  your  name,  good  woman. 

Batttn      My  name  isSaraii  Butty. 

Oates.  Was  not  your  name  Sarah  Painc,oncc. 

B<itti/.  No,  My  maiden- name  was  Sarah 
Edmunds. 

Oates.  Was  not  you  a  witness  at  the  trial  of 
Mr.  Ireluud  ?     Batty.  No,  Sir. 

Oates.  Did  not  you  live  with  lord  Arling- 
ton?— Batttf.  No,  Sir. 

Oates.  Tlien  1  havelieen  at  all  this  charge  for 
nothing.  Are  you  sure  your  name  was  uot 
Sarah  Paine  !* 

Batty.    No,  indeed.  Sir. 

Oalis.  They  told  me  that  she  lived  at  Uz- 
bridire,  and  thither  1  sent. 

Batty.   I   «lo  liveat  L'xbridge,  Sir. 

Oaten.  Upon  your  oatli,  were  you  a  wit- 
ness at  any  of  the  trials,  qr  uo  ? 

Butty.     No,  my  lord,   1  \ias  not. 

Offset.    I'hen  1  have  nothing  to  say  to  her. 


X.  C.  J.  What  other  witnemet  have  yoo  to 
caliP 

Oaia.  We  have  laboored  all  we  oouM  to  find 
ber  out,  and  searched  for  her  with  all  the  care 
imaginable ;  and  here  we  thought  we  had  had 
her, liut  it  seema  it  is  not  she. 

X.  C.  J.    We  cannot  help  it. 

Batty,  I  hope,  my  lord,  yoo  wHl  eaoaider 
my  charges  in  coming  up  hither. 

Outes,  I  wiU  take  care  of  thee,  aweet-heart. 

X.  C.  J.    Who  do  yon  call  next? 

Oute*.    Praj;  call  Mr.  Charles  Clare. 

Cryer.    He  is  not  here. 

Oates.  Pray  call  Mr.  IVrcival,  my  lord,  I 
desire  Mr.  Blaney  may  give  an  account  what 
she  swore  about  Irelamrs  being  in  town,  aeeing 
I  cannot  have  her  here.  ^ 

X.  C.  J.  That  we  cannot  do  neither,  witfiout 
Mr.  Attorney  wiH  consent:  for  this  aa  weU  as 
the  other  is  an  extraordinary  thing. 

Oata.  You  see  by  my  hnngin?  this  witiicM» 
my  k>rd,  that  1  have  done  wMt  I  coold  to  find 
her  out. 

X.  C.  J.  What  say  yon,  Mr.  Attorney,  wiQ 
you  consent  ? 

Jtt,  Gen,  No,  my  lord,  it  is  io  irregular, 
thst  we  cannot  consent  to  it. 

Oates.  Pray  call  Mr.  Pereival  and  Mr. 
Vaughan. 

Cryer,  They  do  neither  of  them  appear. 

Octt's,  Then  I  must  kme  the  benefit  of  hor 
testimony. 

X.  C.  J.  Have  you  done  ? 

Oates.  No,  my  lord|  I  will  hare  done  im- 
mediately. 

X.  C.  J.    Take  your  own  time. 

Ofifes.  I  desire  air  Michael  Wharton  may 
be  called. — Cryer.  He  is  not  here. 

Oates.  Vny  call  31r.  Charles  Chetwind. 

Cryer.  He  is  not  here. 

Outci.   Pray  call  Mr.  Uobert  Bowes. 

Cryer.   He  »  not  here. 

Oates.  Pray  call  Mr.  John  Saville. 

Cryer.  He  is  not  here. 

Oafes.  My  lord,  1  have  served  all  thcae  with 
subpa>na  ;  and  if  they  will  not  come,  I  can- 
not lielp  it. 

X.  C.  J.  Nor  we  neither. 

Outes.  Mr.  Jennison  was  used  as  a  witness 
in  the  trial  of  sir  Geofge  Wakeman,  and  so 
was  Mr.  Bowes,  and  Mr.  Burnet,  who  was 
proiluGkd  to  prove  the  circumstance  of  Mr. 
Jennison's  evidence :  but,  my  lord,  since  I 
cannot  hare  the  beuetit  of  his  evidence,  nor 
of  Sarah  Paine's,  I  must  ouly  sum  up  all  I 
-have  to  say  in  two  or  three  wonls.  My  lord, 
besides  that  what  I  did  deliver  in  evidence  at 
those  trials,  1  gave  in  upon  oath  ;  you  have 
Mr.  B(Hlloe*s  evidiuce  at  the  trial  of  Ireland, 
testified  by  Mr.  Blaney  :  and  the  testimony  of 
him  as  a  ^yiu^  man,  given  in  to  my  now  lord 
ket  Iter,  wherein  he  averred,  that  what  be  had 
spoken  of  the  plot,  was  all  true.  And  you 
bear  that  he  swore,  Mr.  Ireland  was  here  in 
town  in  August,  and  so  did  Sarah  Paine  too  ; 
and  f  think  upon  myself  as  very  hardly  used, 
to  have  such  a  part  of  my  testimony  bcoaght 
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in  qaestioo,  after  witDeMMM  are  dead,  or  gone 
out  of  the  way.  As  for  Mr.  JenniaoD,  hia 
evidence  was  ferroerly  made  use  of;  and  bis 
e?  idence  was  approT^  of  too,  as  is  well  known 
to  those  that  sat  jud^  upon  the  late  yiseount 
Stafford.  Bnl  this  is  that,  my  h>rd,  1  must 
needs  say  for  myself,  that  as  I  nope  to  see  the 
day  of  sabation  in  another  worici,  whatever  I 
have  sworn  about  Mr.  Ireland's  beinff  here  .in 
town  betwixt  the  8th  and  19th  of  August 
1678,  and  in  the  beginning  of  September,  is 
true,  as  I  shall  answer  it  More  God  another 
day.  And,  my  lord,  as  to  the  eridence  this  day 
brought  against  me^  I  desire  you  would  but 
obserye^-tbough  that  there  are  many  of  those 
witnesses,  yet  a  great  part  of  them  do  not 
come  up  to  the  8tli  or  ISth  of  August :  And  I 
hope  your  lordship,  will  rememuer  and  re- 
mark to  the  jory,  what  little  credit  those  of 
them  had  that  came  to  testify  in  the  behalf  of 
Mr.  Ireland  at  bis  trial,  and  at  the  Five  Jesuits 
Trials,  of  which  therp  are  two  records  before 
you  ;  and  the^  do  first  justify  this,  that  Ireland 
and  the  rest  of  them  were  guilty  of  what  they 
were  accused  of;  and  then,  that  these  wit- 
nesses did  not  testify  the  truth. 

Besides  these  two  trials,  my  lord,  you  have 
a  third  verdict,  and  that  is  at  the  trial  of  Mr. 
Langhorn  :  now  the  whole  Popish  Plot  al- 
most was  laid  forth  in  those  three  trials  ;  and, 
'  my  lord,  I  believe  verily  I  am  the  first  prece- 
dent in  all  England,  of  any  one's  being  indicted 
for  neijury,  tliat  was  a  witness  for  the  king  in 
such  a  case,  asthi^,  after  six  years  time  elapsed ; 
after  verdict  upon  verdict,  ^d  judgment  and 
execution  upon  these  verdicts;  and  when  nonew 
objection  is  now  offered,  but  what  was  then  start- 
ed ;  and  no  new  drcumstanee  occurs  now,  but 
was  as  forcible  then,  except  it  be  the  change 
of  the  season.  And  I  desire  it  may  be  con- 
sidered, when  all  the  judges  of  England  were 
commissioners  of  Oyer  and  Terminer  at  those 
trials,  these  matters  were  fully  discussed  and 
debated  ;  and  then  they  did  look  upon  all  the 
objections  as  fully  answered  and  confuted. 

My  lord,  1  a^m  confident  if  I  had  been  a  wit- 
ness m  any  other  cause,  than  of  a  conspiracy 
of  the  Papists,  I  might  have  had  fiurer  quarter 
than  I  have  now ;  and  I  do  verily  believe,  that 
at  this  rate  it  is  more  safe  for  Papists  to  be 
traitors,  than  for  any  Protestant  to  discover  a 
Popish  Plot. 

My  Lord,  and  Gentlonen  of  the  Jury,  I 
beseech  you  to  take  my  case  in  your  senous 
consideration,  as  to  the  hardship  of  it;  and 
since  all  my  witnesses  are  in  places  unknown, 
or  they  are  such  as,  oonsiderin|f  the  times, 
4are  not  appear,  some  of  them  bemg  lawyers, 
and  under  fear  they  shall  fare  the  worse  in 
their  practice ;  and  others  being  persons  that 
depend  upon  the  law,  and  think  tney  shall  be 
looked  ill  upon,  as  I  am  now  looked  upon  with 
a  hard  eye  by  the  Popish  Party  and  their  ad- 
herents :  yet  I  hope,  yon  that  are  sworn  to  do 
justice,  will  not  let  me  be  ruined  by  a  number 
of  false'  witnesses,  by  the  evidence  of  papists 
that  ore  parties.    For  if.  yoor  ididahip  please 


to  consider  thai  Vote  of  the  Lards  Houit^ 
which  is  a  ooiul  of  Record,  wherein  they  do 
deelare,    that  they    are  fully  satisfied    bj 
the  proofii  they-  faiave  heard,  that  there  ,thii» 
was,  and  for  divers  years  last  past  had  been  % 
horncl  and  treasonable  plot  and  consniraoj, 
contrived  and  carried  on  by  those  of  the  Popirii 
religion,  for  the  murdering  of  his  maieity% 
sacred  parson,  and  for  aobvertiog  the  Protea- 
tant  religion,  and  the  ancient  and  establislMd 
government  of  this  kingdom  ;  which  yote  of 
pariiament,  my  lord,  does  make  the  papists  t» 
be  all  parties  in  thiscase ;  and  who^e  they  ai» 
parties  I  hope  they  shall  not  be  admitted  •• 
evidence,  or  at  least  not  be  believed ;  bocanw 
there  is  a  turn  to  be  served  by  th^m  against 
roe,  and  a  revenge  they  are  resolved  to  take 
upon  me ;  for  they  have  hopes  now  of  bring* 
ing  in  their  religion,  and  are  to  welcome  that 
in  with  my  ruin  ;  and  this  is  the  cause  of  this- 
prosecution.     Their  eyes  do  see  now  whal 
their  hearts  so  long  desired,  that  is,  the  deati^ 
of  a  great  man,  who  died  but  lately,  and  agaioit 
whose  life  they  had  conspired  so  often,  and  so 
long.    My  lord,  if  this  had  been  the  first  con- 
spiracy that  ever  the  papists  weregiulty  ol^ 
there  might  have  been  some  more  scruple  and 
objection  in  the  case:  but  if  you  cast  your 
eyes  upon  Campian,  and  others  in  queen  £lt« 
zabetb  s  time  ;   of  Garnet,  and  the  Powder- 
Jesuits  in  king  James's  time ;  and  the  deaigna 
of  the  Popish  perty  in  the  time  of  the  late  king 
Charles  the  first,  discovered  to  the  archhisbo^ 
of  Canterbury:  if  these  things  do   pass  Ibc 
truth,  and  there  is  no  averment  against  to 
many  records  as  we  have  of  their  conspiracies 
then  my  discovery  is  no  such  improbabia  a 
thing,;  and  I  hope  then  the  gentlemen  of  thtt 
jury  will  take  it  into  their  oonstderations,  who 
they  are  that  are  witnesses  in  this  case ;  bmh 
whose  very  religion  is  rebellion,  and  whose 
principles  and  practices,  are  pernicious  to  the 
government,  and  thereby  they  are  to  be  looked 
upon  as  dangerous  per»ons  in  church  and  state. 
But,  my  lo]^,  if  the  letters  of  Coleman  be  well 
considered,  they  will  justify  me.    That  be 
corresponded  with  Le  Chaise  the  French  king's 
confessor,  for  the  promoting  of  Popery  in  Eng- 
land, is  notorious  to  all  mankind  that  have 
either  read  or  heard  that  trial :  your  b>rdship 
was  of  counsel  for  the  king  in  that  case,  and 
beard  how  it  was  opened,  and  plainly  proved 
upon  bim.    And  when  hni  letters  have  beea 
made  so  public,  and  proved  under  his  own 
hand,  nay,  and  confessed  by  himself ;  I  think 
no  man  will  doubt  but  that  must  be  a  plain 
proof  of  the  plot,  and  enough  to  vindicate  me. 
My  lord,  1  have  one  word  more,  and  then  I 
have  done,  and  leave  it  to  your  lordship,  and 
the  jury.    My  lord,  hs  they  would  now  fling 
the  Popish  Plot  upon  me,  so  there  is  an  evi- 
dent design  to  fling  the  murder  of  Godfrey 
upon  a  Protestant  Peer  ;  and  because  an  In- 
dictment was,  upon  the  testimony  of  the  traitor 
Fitzharris,  against  that  noble  lord,  they  have 
resolved  to  have  profligate  villains  to  tm  lue 
life  for  that  murder:  thatis  sppaieDt  \  and  so 
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they  will  (po  on  step  by  slop,  it*  they  be  let 
alone ;  and  think  at  length  cc>  wipe  their  montht 
with  Holomnn**  whore,  ami  ftav,  thuy  hare 
done  no  niiiichief.  My  lord,  1  leafe  thcM 
things  to  the  coniiidenition  of  the  ronrt  and 
kiry:  I  will  ni»t  detum  yon  any  lon(;er.  I 
hare  called  what  witnnuum  I  ruuld  ^ ;  bnt 
the  diftance  of  time  has  made  ii  imncwMhle  for 
me  to  have  those  lirr«*  now,  that  did  gi? e  evi- 
4eDoein  this  matter  beforf. 

My  lord,  I  have  one  favour  to  bej;;  of  the 
eourt ;  1  had  hut  a  liad  nisfht  last  night,  and 
am  now  in  grrat  pain  ;  I  dcnire  that  yuu  would 
grant  me  one  request,  that  I  may  have  coun- 
sel aiiigned  me,  to  ars^ue  the  em^rs  in  yes- 
terday *a  Indictment:  my  lord,  I  am  but  a 
poor  man,  and  caimut  be  at  the  chaige  of  feeing 
oonnsel. 

L.  C,  J.  We  did  assign  you  counsel  before, 
you  may  have  who  ymi  will  tor  counsrl. 

Oatet.  Will  your  limlship  bt'  pleased  to  do 
me  the  favour  to  let  me  have  some  time  to 
prapareand  instruct  counsel  ? 

L.  C.  J.  Ay,  what  time  wo<i1<l  you  have  f 

Oatei.  A  week's  time,  if  your  lordship  please. 

L.  C.  J.  Give  him  till  this  day  seven-night, 
Aero  may  be  no  hurt  in  that. 

Oute$,  Till  Monday  come  seven- night,  if 
your  lordship  please,  let  me  have. 

L.  C.  J.  No,  no,  we  cannot  do  that ;  we 
give  you  a  week's  time,  which  is  more  than 
ordinary :  fbr  by  the  rules  of  the  oimrt  there 
are  but  four  dn\^  allowed,  and  those  would  be 
Out  Monday  or  Tuesday. 

Otiiet.  Tthank  your  lordship  for  thtit  time 
yon  have  given  me  ;  but  I  hope  you  will  be 
pleased  to  take  the  particulars  I  hare  men- 
tioned into  your  C(»nsiilcration  ;  and  I  dcrsire  I 
may  have  filierty  to  go  home,  because  I  am 
not  well. 

L.  C.  /.  A}',  yon  may  go,  if  you  will. 

Sol.  Gm.  yihy  it  please  your  lordship,  and 
you,  gentlemen  of  the  jury,  the  question  that 
you  are  to  try,  is  a  p<>riurv,  which  is  rhartre<l 
on  the  dHciulant  Titus  Onlos,  for  ^wearinj*'  ! 
that  William  Irrhnd  wn^  in  ton'n  upon  the  fii-st 
or  Ker«»nd  of  S(>)jteiotMT  1678.  And  likowi^c, 
fbr  swenrinET,  that  he  tonk  his  Irnve  of  him  at 
his  chamhrr  in  Russell -sticpt.  lNii%f^n  the 
eighth  and  twelt'ih  of  Aji::h.sI  Uira.  And  we 
do  a.<pii;ii  the  p«TJary  in  iM^th  thnso  pnints,  that 
he  is  forsworn  in  both  •,  and  rhf  rvi<h*nre  of 
that  l>erjiiry  is,  that  it  is  inip^issiMp  to  bo  true 
what  OatiM  did  swear,  h<T.iii»»e  Mr  Ireland 
was  not  in  town  between  the  ei:jfhth  and  twelfth 
of  A«;rnst,  nopihe  first  orsei*ond  of  September. 

Gentlemen,  you  ln\c  hoard  the  evidence 
that  has  been  ^iven,  and  there  liaK»  l>e<*n  no  \v^.% 
than  IhMwren  forty  and  fiUy  witnc-SM's  prodiire*!, 
to  shew  thai  it  is  really  iiiipossible  what  Ouies 
did  swear  .should  be  true :  lie  teHs  you  thatthi*; 
matter  is  in  a  cirrnmstsiiee  of  time,  whriein  it 
is  ditfieult  f«)r  a  man  to  be  pnsitive  to  a  dav, 
and  a  man  may  he  allowe^l  icoiae  hititii  ie  in 
sach  a  case  ;  nay,  it  is  usual  with  m  ituf sms  in 
points  of  time,  to  swear  with  a  latitude.     But, 


my  lord,  to  shew  that,  if  we  shouJd  grant  tbo 
false  doctrine  to  be  true  (and  fialsc  most  certaUi 
it  is,  and  of  mischievous  consequence  it  wooUl 
be,  if,  when  things  are  charged  u|ioii  men,  that 
depend  upon  drciimstance  of  time  and  place, 
the  witnesses  skouUI  not  be  atrictly  ke|it  to 
those  ciirumstances),  yet,  I  say,  granting  that 
position,  it  is  impoaiibic  it  should  do  him  any 
service  in  the  case  before  you  :  tor  between  tlie 
beginning  of  August,  and  the  14th  of  SepteoB* 
ber,  which  includes  bc4b  the  times  be  swears 
to,  (and  the  latitude  of  above  twenty  da^^s  to 
boot)  there  is  not  any  one  moment  of  timoi 
wherein  hist  oath  could  be  true. 

Gentlemen,  you  oliserve  what  the  witneaeee 
have  said,  how  they  have  given  you  an  ac- 
count <if  eiery  particuUr  day  of  both  months, 
from  the  3rd  of  August,  when  lie  first  left 
London,  to  the  14th  ofSeplember,  when  he  re- 
turned liack  again  :  we  aid  esk  the  witnesses, 
that  it  might  appear  to  be  |dainly  true  what 
they  swear,  if  they  had  any  |iarticular  circum- 
stances that  made  them  to  remember  it ;  and 
they  have  given  a  great  many,  and  now  it  lies 
upon  us  to  shew  yon  that  it  is  demoostntion, 
that  what  they  liave  said  and  testified  must  bo 
true ;  and  that  those  days  they  speak  of,  he 
was  in  the  places  tliey  named. 

For  take  the  periods  of  time,  and  yon  wtH 
find  you  have  him  from  the  Srd  of  August  to 
the  16th,  with  rov  lord  Aston,  going  from 
London  to  Tixhall;  upon  the  17th  they  givo 
yon  an  aceonntof  him  at  Mrs.  Harweirs  to  tho 
26th  ;  from  the  Sdth  to  the  4th  of  Meptembor, 
there  are  others  thst  give  yuu  a  |Mirticular  ao* 
count,  by  remarkalde  circumstances,  where  ho 
was  every  ilay  in  Stafibrdshire  ;  from  the  4th 
to  the  7th  you  tind  him  at  Wolf erhanipton. 
For  the  8th*  indeed,  we  do  give  no  particular 
aeemint  where  he  was  that  day  ;  but  we  (MTuvo 
that  o|»on  the  9th  he  was  at  T^ixliali,  and  from 
thence  he  came  away  with  sir  John  Houthcoat 
towanls  London ;  and  there  you  have  a  |iHrti« 
cnlar  aoeiiunt  whera  he  was,'every  day  tdl  tho 
14th,  when  he  retunie<l  to  his  lo«lipng. 

And  niiw,  (;:eiitleoicii,  i  shall  ^lew  yon, 
tliat  if  you  belies  e  tliese  witnesses  saw  hiin  in 
these  months  ;  that  certainly  it  was  up(Hi  those 
days  tlu'V  R|K'ak  uf  that  they  did  see  him. 

First,  That  he  went  out  of  town  in  Ausjfii^ 
you  have  these  wiin«>sses,  Anne  Ireland, 
KU'unor  In-huul,  Mrs.  Doddle,  Mrs.  i^uino, 
and  my  lord  Abton.  Well,  how  come  they  to 
rcmembei-  it  was  u|M)n  the  3<1  of  August? 
Why  the  four  women  remenilier  it  by  this  par- 
ticufnr  ivniark  ;  three  days  before  there  was  a 
holiday,  which  they  ktvp  in  memory  of  Igna- 
tius ;  and  it|ion  that  day  they  remember  Air* 
Ireland  wont  abroad  to  take  a  recreation,  and 
ratne  home  again  that  night,  though  the  reel 
of  the  c«>mpany  staid  tln^re  ;  li>^ause  he  was  to 
CO  out  of  town  upon  the  third  day  aHer,  which 
iiiun  be  the  third  (»f  Ausfust ;  tor  li^iatius's 
«lav,  \ou  iio:ir,  is  always  the  last  uf  July.  And 
till  y  do  [HTsitively  s\vi>ar,  that  npun  the  3d  of 
Aujjrus't,  he  took  hi.>  U'svo  of  Anne  Ireland  and 
Eleanor  IreUad.    ALs.  Duddle 
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that  b«  w^nt  out  that  day.  Mn.  Qiudo, 
whoie  husband  was  his  tavk>r,  sajrs,  be  did 
stay  a  little  to  liave  somewhat  in  bis  clothes 
mended ;  and  she  saw  him  in  his  boots,  and  he 
said  he  was  to  ^o  out  of  town.  Mrs.  Anne 
Ireland  says,  they  took  the  liberty  to  lodge  a 
gentlewoman  in  his  chamber,  and  saw  him  not 
agaiA  till  a  fortnight  before  Michaelmas :  And 
that  he  did  go  out  of  town  upon  the  3d  of 
August,  is  iiirther  proved  by  my  lord  Aston, 
who  moted  it  down  in  his  book  at  that  time, 
that  Irdand  came  to  his  house  at  Standen  iu 
Hertfordshire ;  so  that  here  is  as  stitmg  an 
evidence  as  can  be,  that  he  did  go  on  the  Sd  of 
August,  and  that  they  remember  it  to  h^ve  so 
been,  by  all  the  circumstances  that  can  be 
imagined. 

Well,  the  tlurd  of  August  he  went  out  of 
town.  The  4th  of  August  we  give  an  account 
where  he  was :  he  staid  that  day  with  my  kml 
Aston  at  Standen.  The  5th  of  August  be  m^ 
out  with  my  lord  Aston's  company,  and  went 
toSt.  ^Ibans.  The  0th  he  wen|  to  Northampton. 
The  7tb  to  Coventry.  The  8th  to  Tixhall ;  and 
the  company  that  went  with  him  proves  it, 
which  was  Sir  Edward  Southcoat,  and  Bltr.  John 
Southcoat ;  and  Harrison  and  Hobson  who  saw 
him  go  in  the  company ;  and  Mr.  North,  who 
says  he  saw  him  every  day ;  and  Ingletrap, 
the  coachman  tliat  drove  the  coach :  m  these 
remember  it  positively,  and  some  of  them  speak 
of  a  remarkable  pretty  horse,  which  he  lid 
upon. 

Now  when  he  comes  from  Tixhall,  (for  we 
have  brought  him  hither  by  manifest  proof,  by 
men  that  could  not  forget,  by  men  that  saw 
him  in  the  company),  Uiere  be  remained  (as 
they  all  testify^  tin  the  13th  of  August,  and  that 
was  the  Tuesday  alter  his  arrivd  at  Tixhall ; 
and  from  thence  he  went  that  day  a  journey 
into  Flintshire,  to  Holy-Well ;  and  that  is 
proved  by  the  witnesses  that  were  in  his  com- 
pany in  that  journey.  They  tell  you,  the  13th 
be  lay  at  Nantwitch.  The  14th  at  Holy- 
Well.  The  15th  at  Chester.  And  the  16th 
he  came  back  again  to  Tixhall.  And  so  here 
you  have  abundance  of  witnesses,  that  give 
you  a  particular  account  where  he  was,  in 
what  company  they  saw  him,  from  the  Sd  of 
August  to  the  16th.  If  he  were  then  in  this 
company  from  the  3d  to  the  16th,  he  could  not 
be  in  his  chamber  in  Russel-street,  between 
Oie  8th  and  the  12th. 

^  Then  we  came  to  the  17th,  and  then  we  find 
bim  to  bo  at  Wolverhampton,  where  he  con- 
tinued to  the  26th ;  and  that  it  must  be  between 
the  17th  and  the  26th,  is  plain :  For  after  that 
time  which  Mrs.  Harwell  speaks  of,  the  other 
witnesses  gi^e  suob  oircumstaiMes,  Uiat  it  can- 
not be  otherwise.  You  find  him  on  tlie  27th  at 
a  horse  race,  which  is  a  remarkable  circum- 
.ftance ;  and  these  are  things  that  men  do  very 
well  remember  what  days  of  the  month  they 
happen  upon.  We  then  give  you  an  account 
^  of  the  29th ;  that  at  Tixhall  he  was  seen  in 
company  upon  the  bowling-green  with  persons 
«fqaality;     Sir  Thomas  Whiti^grav«y    and 


others:  so  we  give  you  an  actmunt  where  ha 
lodged.  The  28th  he  was  at  Bellamorc.  Tho 
29th  he  went  to  Mr.  Hevemnffham's,  there  be 
lodged  till  the  1st  of  September ;  and  this  ia 
remembered  by  particular  circumstances,  that 
he  went  a  fishing,  and  a  setting,  and  a  bunting. 
Then  the  next  day,  which  is  the  1st  of  Sep- 
tember ;  and  tlie  next  day  after,  the  2d  of  Sep- 
tember, they  saw  him  at  Mr.  Gerrard's; 
he  dined  upon  the  2ad  at  Mrs.  Crompton't^ 
and  lay  at  ISoscobel ;  there  he  continued  th» 
3rd,  and  the  4th  he  came  to  Wolverhamptom 
again. 

So  that  this  shews,  that  what  Mrs.  HarwaU 
did  speak  of,  was  true ;  for  if  Mrs.  Harwell  did 
see  him,  as  it  is  not  at  all  doubted  but  she  dii, 
it  must  be  in  that  interval  of  time  between  th« 
16tb  and  the  27th ;  where  we  give  you  an 
account  of  him  by  other  undeniable  circuin* 
stances,  that  he  lodged  at  other  places,  i^ul 
could  not  lodge  at  her  nouse  at  Wolverhampton* 

Besides,  gentlemen,  the  particukr  circum- 
stances that  they  do  remember  him  by,  proves 
it  to  be  on  those  days.  Mrs.  HarwelFgives  her 
positive  oath,  that  ne  did  come  there  the  17tb» 
and  kiy  there  every  night  to  the  26th,  which 
was  on  the 'Mondav seven- nk|ht  after;  aojA 
that  he  came  a^ain  Ine  4th  of  September  after* 
and  lay  there  till  the  7th. 

Then  there  is  Rusbton,  another  witneiv,  thtt 
saw  him  at  her  house  the  18th,  19th,  20tt» 
21st,  22d,  and  26th.  And,  1  say«  it  most  ha 
those  days,  because  we  have  given  an  ae- 
count,  by  other  witnesses,  of  all  the  other  days, 
and  it  must  be  that  very  time  that  Date}  wnfalri 
of ;  for  it  was  the  summer  before  Irdand  wv 
apprehended  and  executed  for  the  plot,  whiab 
was  Michaelmas  1678. 

Mr.  Winford,  he  remembers  him  at  Wolf  er* 
hampton,  Uie  l8th,  19th,  22d,  and  24th. 

Stanley  remembers  the  18th  and  19th ;  ind 
if  you  ask  him  how  be  remembers  it,  be  tdOa 
you,  bv  a  circumstance  that  most  m^  woll^ 
remember ;  he  buried  bis  child  that  day,  and 
entertained  Ireland  with  the  provision  for  the 
funeral.  Now  men  usually  remark  such  ac- 
cidents as  these :  for  that  ia  a  thing  a  man 
cannot  forget,  that  has  any  cpnoem  in  the 
world  for  tliose  that  are  so  nearly  related  to  him  ; 
and  therelbre  such  circumstances  must  of  ne-i 
cessity  evince  the  truth  of  what  he  speaks^ 
because  it  is  brought  to  his  mind,  by  an  accident 
that  cannot  be  forgotten. 

Mrs.  Purcell,  which  is  the  next  witness ;  and 
she  remembers  to  have  seen  him  the  18th,  19tb, 
20th,  21st,  22d,  aud  23d ;  for  she  rememben 
the  last  of  them  was  the  day  before  Bartho- 
lomew-day,  which  was  a  remarkable  day. 

Then  there  is  anotlier  man,  that  lopked  to 
his  horse  whilst  he  was  there,  but  his  memory 
will  not  serve  him  to  speak  to  any  particular 
tin>e ;  he  only  evidences,  that  he  was  there  ; 
and  the  other  witnesses  speak  to  the  time. 

Mr.  Stamford,  he  remembers  it  to  bo  at  that 
time,  becauee  he  saw  him  on  the  Sunday  afior 
tlie  Assumu^on  of  our  Lady,  which  ia  alwaja 
the  J4th  tt  Aqgost:  and  the  hke  aB>p  Hsp. 
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Giflbrd.     These  circumstuices  Terify  Iter  tes- 
liinonv- 

Aim  Mr.  Giflbrd  mnembera,  he  came  ou  the 
17th  day  i  and  he  saw  hiincrery  day,  till  the 
S6th  dav. 

And  Nfrv.  Fowler,  who  is  Mra.  Harweirs 
daughter,  she  remembers  he  came  the  17  th 
day ;  and  she  was  ia  his  company  every  day, 
till  the  26ih,  e3[c<.'pt  one  day,  when  he  went  tu 
Liichfii'td ;  that  w  as  the  ifay  before  Baitho- 
lumew-du^',  which  was  Friday. 

Mrs.  K«t'Hng,  she  swears,  that  upon  the 
17th  day  he  came  there,  which  was  Saturday. 
She  saw  him  on  the  Sunday,  and  on  the  Mon- 
dov  ;  and  went  on  the  Mouilay  in  the  afternoon, 
to*lhe  funeral  of  her  mother,  which  is  another 
circumstance  that  she  must  needs  remember ; 
wli  by  that,  lias  the  remembrance  of  the  day 
of  the  month  whea  he  was  there :  and  she  rc- 
InrmMl  hack  a^n  on  Thursday,  and  henrd  him 
that  day,  but  did  not  see  him.  But  slic  saw 
bim  e\'cry  day  after,  till  he  went  away ;  and 
she  remembers  his  goinc  awav  was  upon  tin* 
27th.  And  she  remciiibera  likewise,  tluit  lie 
returned  the  4th  of  September  after. 

Mr.  Richardson,  he  proves,  that  he  saw  him 
upon  the  19th  dav  of  Auipust  at  Wolvorhainfi- 
toD ;  as  he  was  told,  it  was  he :  and  beinj;  askii I, 
when  he  was  told  so  ?  He  says,  Mrs.  HarM-ell 
told  him  so  some  time  before  he  tvas  appre- 
hended ;  so  that  she  could  not  t«>Il  it  him  then, 
to  serve  a  turn.    And  he  is  a  Pnitestant  too. 

So  is  likewise  Eleanor  Graves;  who  gives 
you  an  account  that  she  saw  bim  there  on  the 
SOth,  91st,  and  2'^d ;  and  on  the  'J^d,  she  went 
to  Litchfield  with  him  ;  and  upon  the  2.5th, 
she  supp'd  with  him  at  Mr.  WinfordN. 

Now,  gcntU>men,  you  have  a  full  account  of 
it,  even  to  a  demonstration,  that  he  must  be  in 
these  places  at  this  time,  if  yon  will  Miop  one 
thing,  that  is,  that  these  witnesses  saw  him  at 
all.  And  sure  none  can  doubt  but  th«;s«f  wit- 
nesses did,  u|K)n  the  circumstances  Uk'v  liavo 
testi tied,  see  him  in  Aui^ust  and  Scpti'mlior: 
and  then  it  must  be  those  particular  times,  that 
they  siieak  of. 

At  ^VoUerhampton  then  you  have  him  to  the 


For  (says  he)  the  laM  dav  of  Au^nnt  1  nent  to 
pay  siinie  nituii'V,  (wliirli  is  a  thincr  men  ara 
|rpnerally  very  punctual  in)  and  when  1  carne 
home  again  1' found  him  there.  And  he  swears 
he  saw  Tiim  at  Mr.  Gcrrard*s  house,  the  1st  of 
September,  the  day  after. 

Mr.  Kin;;  remembers  he  saw  him  at  Mr. 
Gerrard's,  of  lliklersham,  the  tiret  of  Septem- 
ber ;  and  tliat  he  dined  at  >lrs.  Trompton's  the 
second  of  September  ;  ami  staid  there  till  tw« 
of  the  clc»rk  in  the  afternotm  ;  and  went  from 
thence,  with  an  intent  Co  go  to  Doscobel. 

I^ee  says,  he  saw  him  ai  Mr.  Gerrard'a 
hiinse  and  ut  Mm.  Croniptun*s  :  that  he  dinetl 
there,  and  went  from  thence  to  Fancrass,  and 
from  thence  Ut  IkMcobel. 

Mr.  Hiddulph  rememliers  lie  dined  with  hire 
on  the  second  of  Sq itember,  at  his  aunt's,  and 
that  by  this  cin'umstnnce,  he  was  desire«l  by 
ni>  loni  Ctdlfii  to  mh*  a  horse-race  in  Nor- 
thainptnn<«liire:  and  promised  my  loni  Culltn 
fn  mnic  :  which  hor^e-race  is  ahvays  nn  a  cer- 
tniii  (lay,  tlio  lirst  Tltursilay  in  September  ;  and 
tint  year  it  h:ippcm><l  to  he  the  tifrb  ofSep« 
temlHT :  and  it  ^mi^  tlie.^lnndfi\  lieliire,  that  lie 
diiieil  at  his  aniil's :  and  beraiisc  nt'  his  promise 
to  iiiv  lord  Culli-n,  he  iviiltl  notst^v  all  niirht. 
And  so  it  must  lu*  the  ^ecend  day  ofSfpteniher 
that  he  saw  liiui  thrio. 

Mrs.  ('mmpton  says  it  was  the  snmc  day 
that  her  nephew,  Mr.'  Hiildiilph,  dirn^il  there  : 
for  he  was  a  strangirr,  and  !»he  never  ?iaw  him 
beibre,  nor  after. 

And  there  is  another  jjfrnili-wiiman,  Mri*. 
Palmer,  thatsue:«rs,  be  diii'Nl  at  Mrs.  Crump- 
ton's  :  but  she  cannot  toll  the  pactjciilar  time 
when. 

Mrs.  GiflTonl  saw  him  nt  Piiiiri-as-:,  lietwern 
the  hours  itf  four  ami  fivi*  in  tin*  ufti  moon, 
up<m  the  srrinvl  <if  Si»pti'ni!K'r :  iind  l/o  "vnt 
uloni;  with  tmii  to  Pun«*ra'<s  ;  nntl  fnuii  thonce 
he  wciit  i4i  KoM'fdHl. 

3Ir.  Pomlifl  f..ivs,  In*  snw  him  tlir  sernnd  of 
September  at  nii^ht ;  fur  he  r;une  tu  hi.N  bouse.  ■ 
U'liich  agrees  with  all  that  the  other  wiinosirs 
sav,  which  \\'d<,  that  h«'  intt'iidcl  to  jjo  t<>  IJos- 
Crtliel  that  niiflit.     He  anil  his  witr  \m*\\\  trstilV, 


CGth:  The  27th  day,  yuu  ha%e  an  arcoimt  of-  that  there  he  lodt;..-«l  up(»n  the  siroi.il  of  Sip. 
him  at  the  hi^rsc-race  at  Etching-hill.  The  |  trml>er ;  and  staid  thciv  tho  M  uf  So|itcin- 
28th,  Mr.  Howard  givirs  you  an  account,  he  l>er;  and  w*Mit  fnim  thmre  rlu-  lotirth  to 
dmed  at  Hellamore,  atMr.*Aston\.  The  aoth,  Klack-I.adirs ;  uIk'jv  Mr.  Giflurd  tells  vosi 
you  finil  bim  at  the  Bowliiier.arrerii  at  Tixhall ;    he  dined. 

and  from  thence  to  Mr.  Hevrninj^ham's,  where  And  we  ha\4'  jjivr;]  mv.i  an  acrniml  Ijef^r**, 
he  lodged  that  night,  and  staid  there  llit*  :)Oth  ;  ■  where  he  was  i|i'  tnni  id  at  ni'jflit :  for  thi/n  he 
which  is  pro  veil  by  the  circumstances  of  fishing  >  uas  returnrd  to  ^Vu]■l.■rl4^.'.I•:  :nn  ;  and  there 
in  the  morning,  and  setting  in  the  afternoon,  he  lodged  to  ili '  >-MiMt!i  ni' Sviiiom I >'*-:•.  And 
And  the  next  day,  which  was  Saturday  the  '  after  the  stvrnih  i»i'  Sfpt-miir,  thmi-li  wi-  do 
31st,  you  hear  he  was  at  the  killing;  of  a  buck,  not  gi*e  yon  a  |M».%iiive  evidi  i.o\  T!»at  upon 
where  Mr.  Gerrard  was  expected,  hut  sickness 
prevented  his  coming.  And  yon  have  him  the 
1st  of  September,  which  was  Sumlay,  at  Mr. 
Garrard's  fioubC,  whore  several  of  tho  witnesses 
did  see  him. 

And  besides,  one  Proctor  tells  yon,  he  saw 
him  the  blst  of  August  at  Fultonl,  at  Mr. 
Lowe's.  And  he  very  well  remembers  that  to 
be  the  time,  by  a  ramarkablc  oircumataitct : 


.,  .  ,  ipon 

the  seventh  oftn'pti  :n!)ur,  at  iiiuljt,or  upon  the 
eighth,  he  wjw  at  in;  l'»rd  Asion's ;  yi-t  we  have 
given  you  (hut  whiih  anioiiiits  almost  to  a  de« 
monstratinii,  (lr.it  ho  mnrt  iv>  there  ii|>on  the 
eii^hth  of  SptcnihfT.  lM)r  lie  wf.w  from  tlience 
with  sir  .lohnSu'.ithi-oat,  to  u-o  to\iards  L^uidon, 
on  the  ninth.  .And  tMir  «'^  idonru  is  the  more 
cre«lih!c,  because  they  sweur  cautiously  all  of 
them :  unless  they  remember  some  reiuarkabfo 
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drenmstftiioc,  ther  will  not  take  opoD  tliem  to 
fix  upon  a  particular  time. 

Than,  gentlemen,  we  ^Te^oo  an  aooount,  by 
the  persona  that  were  in  tut  e^Mopany  where 
be  was^ererj  day,  all  aloofj^  firom  the  time  he 
left  Hxhally  down  to  the  time  he  came  to  air 
John  Sootfacbat't  hooae  in  Surrey.  And  this 
jonmey  took  up  the  ninth,  tenth,  derenth,  and 
twelfth  of  September :  there  are  four  days ;  and 
be  staid  there  one  day.  Then  he  sold  Mr. 
Soothooate  his  horse.  Mr.  SouChcoate  lent 
bim  his  horse  to  come  to  town ;  and  the  next 
day  he  did  come  to  town ;  and  so  we  have 
hvooght  him  to  Saturday  the  fourteenth  of  Sep- 
teni&.  '    * 

And  now,  let  aH  the  world  be  judge,  if  there 
be  anv  posiMe  room  left,  that  any  one  word 
Mr.Oateshas  said  can  be  true;  eren  giving 
him  the  latitude  of  time  he  himself  desires, 
and  says  all  witnesses  must  be  allowed.  No, 
there  is  not  one  minute  for  him,  wherein  he 
can  be  verified  in  any  one  tittle  of  bis  evidence, 
as  to  Ireland'a  being  in  town.  And  this  is  that 
wliich  I  call  j[and  sure,  well  I  may  so  call  it) 
a  demonstrative  proof,  that  what  Gates  did 
avrear  is  utterly  ihlse. 

Gentlemen,  the  jury  had  not  this  evidence  at 
tbe  trial  of  Ireland :  some  there  were  that  went 
out  of  the  town  with  him;  and  some,  one  or 
two  of  Wolverhampton,  were  at  the  five  Je- 
suits trials ;  but  not  above  five  or  six  in  all 
ofthese  forty  odd,  that  now  appear.  True  in- 
deed it  is,  all  these  were  not  tbere ;  and  Ireland 
upon  that,  unfortunately  suiTered ;  for  so  I  may 
take  leave  to  say,  it  was  unfortunately. 

Mr.  Oates  has  said  one  thing  onto  you, 
which  he  lays  much  stress  upon :  he  would 
.  have  you  Iook  upon  it  as  a  great  hardship,  that 
^iis  prosecution  comes  so  late ;  and  that  it  is 
ttrai^  afVer  six  years  time  spent,>this  should 
BOW  be  set  on  foot 

But,  gentlemen,  I  cannot  but  with  much 
sorrow  remember  to  you,  and  I  know  you  all 
remember  it  too  well ;  that  there  was  a  time, 
when  the  city  of  London  was  so  far  corrupted, 
that  it  was  become  a  refuge  and  a  sanctuary 
Ibr  high-treason;  when  tbere  was  no  justice  to 
be  had  for  the  kioff  there;  when  men  lod^^ed 
themselves  within  mose  walls,  as  a  protection 
fi>r  their  conspiracies:  we  all  remember  tbe 
time,  when  indictments  were  preferred,  and  a 
plain  evidence  given  to  a  grand  jury,  even  to 
the  public  satisfaction  of  all  that  heard  it;  and 
yet  they  have  refused  to  find  the  bill :  And  not 
only  so,  hot  were  so  abetted  by  the  rabble,  that 
it  was  scarce  safe  for  the  judges  to  sit  upon  the 
bench.    These  are  things  none  of  us  can  for- 

S!t,  but  must  be  perpetually  remembered  to 
e  shame  of  the  authors  and  contrivers  of 
tiiem:  And  therefore  it  b  no  wonder  an  indict- 
ment was  not  preferred  against  Mr.  Oates  at 
that  time,  when  the  plainest  proof  against  cri- 
minals could  not  be  admitted.  And  this  will 
£>e  every  n&an  satisfaction,  why.it  has  been 
layed  |  and  1  hope,  a^  the  same  time,  grve 
every  man  a  caution,  how  they  fidH  into  tiK 
ly^  cvpatDsUoKct  agan* 

YOL.  z. 


But,  gentleman,  you  have  heard  the  evi- 
dence that  is  now  ofered,  to  prove  this  matter 
of  fact ;  and  it  is  a  plain  demonstration,  if  yoa 
win  believe  that  Mr.  Irefamd  was  seen  by  these 
men  at  all,  he  was  seen  at  those  very  timei 
they  have  particularly  dediMred:  For  upoii 
consideration  of  the  circumstances,  it  is  impos<r 
sible  it  should  be  at  any  other  times ;  and  so  I 
leave  it  to  you  to  judge  upon  the  whole,  whe- 
ther the  docadant  be  peijured.or  bo. 

ZhC.J.  Gentleaoen  of  tbe  jury,  this  case  haa 
taken  up  a  great  deal  of  time ;  out  it  is  a  case 
eJF  that  moment  and  consequence,  that  sure  no 
time  oiu^t  to  be  thou^t  too  long,  that  is  em« 
ployed  ror  the  discovering  of  the  truth,  so  ne^ 
cessary  to  be  discovered,  as  the  matter  now  hi 
Question.  For  as  I  said  at  the  beginning  upoil 
this  occasion,  and  |  cannot  but  say  it  agatit 
now ;  I  confcsis,  I  cannot  without  norror  an^^ 
trembling,  reflect  upon  the  many  mischiefa 
and  inconveniences  we  have  been  run  uuto,  i^ 
the  testimony  given  this  day' in  this  catt84| 
against  Oates  prove  true,  as  1  cannot  in  thd 
mst  imagine  where  there  should  remain  the 
least  objection  a^nst  the  truth  of  it ;  I  caQnota 
I  say,  but  bewail,  that  so  man^  innocent  pef- 
sons  (to  the  reproach  of  our  nation  be  it  spoxen) 
have  suffered  death  upon  this  account 

God  deliver  me  from  having  the  least  stain 
of  innocent  blood  imputed  to  me!  Anditia 
more  to  be  lamented,  whan  we  see  that  impu* 
dence,  which  has  brought  that  infamy  ti^oa 
our  land,  continues  with  a  braaen  fhce,  oefyin^ 
all  shame  to  this  day.  But  by  this  we  may  be 
intormed,  how  some  men's  consciences  are 
seared,  and  that  there  are  some  people  that  do  , 
indeed  live  without  the  fear  of  God  in  tbd 
world.  For  if  that  man,  who  has  assumed  te 
himself  the  habit  and  character  of  one  thai 
should  preach  te  others  religion,  virtue,  and 
the  things  that  become  true  christians,  shaa 
become  such  a  monster  of  impiety  and  impn« 
dence,  in  defiance  of  heaven  and  earth  ;  what 
greater  and  more  manifest  proof  can  there  b^ 
of  a  seared  conscience  ? 

I  cannot  but  lament  likewise  the  wiekedneaa 
of  our  age,  when  I  reflect  upon  the  testimonj 
of  that  other  wretch,  (indeed  I  cannot  use 
terms  severe  enough  for  him)  that  when  he 
was  going  into  another  world,  slujhld  persist  in  ^ 
such  gross  falsities ;  I  mean  Benloc,  lutamout 
Bedloe ;  and  let  bis  name  be  for  ever  infamous 
to  all  mankind,  that  have  any  regard  or  defer- 
ence for  the  trutb ;  that  he  should  with  his 
latest  breath  dare  to  affirm,  that  every  word 
he  had  said  of  the  Popish  Plot  was  true ;  when 
it  is  as  clear  as  the  sun,  by  the  testimony  of 
this  day,  that  every  m  ord  he  swore  about  Ire* 
land  was  utteriy  false.  Good  God  of  heaven ! 
What  an  age  Imve  we  lived  in,  to  see  innocence 
sufier  punishment,  and  impudent  falsity  reign 
solon^r       * 

Gentlemen,  I  hope  all  eyes  are  opened,  (I 
wish  they  hail  been  so  long  since ;)  let  us  lay 
the  bunien,  the  infamy  and  reproach  of  these 
^imfs,  xKomk  them  that  dwaiTu  it;  fivwecaii^ 
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i  liiit  know,  nt  ar>-  rnbxnH 
B'l'.iiriiriiil.li'.iin'.  and  fcl.MI  n.    _       .  . 

i'p%,  ir'  u  L-  rill  iinr  I'Dilrtiir.ur  » iliscliant«  r 
iKil  >uir  nliitixii.  iiiil  tl,f  Jiuiicc  i*f 


II  ilir. 


.r>.l:.l< 


OmIrDMii,  I  ihnl  I  aril  nbliifnl,  in  lh«  first 
pldif,  li.  lake  ii'<tii'<  III  what  Mr.  SnliciKir-ce- 
BMml  ban  tnraliaiml,  rOiinmiiiir  iIif  iiiiokiicy 
•(■  lliiiM*  tjiiiiii,  nlirnHii  ilit-  lipiian  »»»  tronB 
to  iliai  iMrai ;i!-int  litii-ln,  (hat,  in  inith,  a 
Diaii  iliirtl  tii>l  a(i|M«r  niil  lafrtv  a(  his  otrn 
lift'  mil  Ibrtniu',  lu  Waiify  ilir  Iniib.  Ai«l,  i*  it 
not  a  hliaiiie,  that  it  fliiiuM  l»r  jTraembtrrJ 
»hal  mv  ii/S  ll,>-  wi(nr%w<i  ihlidav  trstifirth? 
TiMt  »hrnhp<-.n..ln,-,^,n- -(,!,./„■    ^1 


Mbblr  itliiiiilcl  Lc  Nil  Imi.Umus,  as  In  cr\  out,  ' 
•  U'lipru  ii  iliai  lillaiii,  lliut  ilarrs  como  to  j 
*({"i-  «i.len«-  »KaiiiriOjt«,  the  Sarlijurnf  I 
'  Mil  Nttlion."  Oil  liorriU  W«.|.Wiiiy,  iliit  no 
le«  RU  epilliLt  ilioiilil  be  gircn  lo  nucli  n  pro 
UifTnlit  Hnldi  n*  (lalm.  il.ati  ibal  nliirh  '» 
only  )in>|iFr  111  iMir  bk-^tia  Liir.l !'  As  tliuuj;)i 
Oali-4  liHil  [111  I  iif  il  iiHirL'  ili3u  all  iiiaiikinil ;  ami 

lit-  Ii3%  d.xcnnl  niucti  ninrr  )iuiiiiliiiiviil,  lliiiu 
IhelaiTHaflJiilui,  c«n  nlliit. 

Ami  I  luiul  iiMil-  sav,  (iiiillcin(.ii,  thai  tliii 
IB  an  iuttuiiut-,  why  ifitru  Hti-iiiij  mil  |u  liaiv 
bcni  piiiiislimc.nl  ciiniii^li  ordaliicil  in  biw  li>r 
pnjiirj,  U.-caiiM-iiiirUw-iiiaLpr*<liil  m>i  liirc- 
»»e, iliil  iliitt:  lotilil  t\ i-r  b« tuch  villaiui., nuL-b 
uiiKCrt-ai  v,  im  llivw. 

Ucliaiciiiilt'iil  HtKi.lirriiiilnniriiillioluw, 
M  atTimi-liirHliii'li  ibiTi-  is  im  mlt'iirilc  mi- 
uislniiint ;  uml  ili^n  i^  m  ihi'  cum-,  nhin-  i 
chilli  kilKlus  lulliir:   I'arrii-i.l.-lia*  iiu  ,Hviiliiir 

■H'caiiw  tlti^-  tliin;ri  hnti:  )h>'ii  uiuiriinii-^ 
JiruflismI,  by   a  (iiiwtriii-tli>ii   m  ):iir.  t>)  mi.iki' 


n>ti.',  but  |(tun-Wjl  kiD|[  sliuuld  be  brogirbt  W 
ihif  block,  ^j  t  pmril  of  law  anil  cut  offby  a 
cvkiuralile  nidLwl  uF  jiutkw  ll  a  that  wbtcii 
miku  iImI  niunlcrlCD  tiuH'sniureWcandia- 
tanuoi.  Mo,  KnileiiKii.  the  <U«truciioa  of 
ftar  niDorcnl  pereont,  by  fake  aoiiuatiwii,  by 
(kc  |H'niiciui»(.-tideuceM  b^gureil  nitmwttiQ 
a  'cmirl  oi  ti-Aice,  make*  iIkit  critne  infiwld  j 
aum  nliMui,  ibau  cotunion  murtUr 

Ovuilciuen,  cannotkul  a[>tak  wilh  wunA 
in  a^iUfufiliia nature;  and  I  the  nUbcr^eak 
M,  becai.ae,  at  tbc  liiM  when  tboae  ihinf* 
were  done,  we  all  knot*  ihc  oftiidn  wai  in  a 
hurry,  and---:!  -f  i'l  i-.-mI-?.!  Iliin  kad  c(«pt 
m  BuiODi;  ui,  wlio  hail  liluwn  lU  up  to  >uch  ao 
utliiD^  Kul  what  complied  wikb 
lieiiliah  (li:ai)[iii  was  to  b* 

JLUIiii:  dun«  k^uiiivt  real  Lrailun  ;  but  tbe  Terr 
'         ■  ipUd,  tbMf{fc 


■treana  of  jiuiice  ven  all  corrni 

the  founlain  (God  be  ibaokeilj  waa  pmmw 

pure. 

W  hin  the  fatiiuna  (hy  catbiU  and  inttigDe*) 
hail  ((.ll  ^hlTilrx  ol'  ihtfir  o«u  paHy,  and  h- 
la>uttd  tn  ^M  all  «ther  officers  of  ibeir  «itb 
uirkvit  priociul..-*,  thCD cuncall  thuae mifcbieb 
v^Mloog  labouml  under  Wbca  thoaeftl- 
>Wi«  thai  had  so  gnat  a  aliareia  tb«lal«Uc< 
bdhon,  WL're  the  uuly  fit  locii  tubulniUrdwilk 
tlie  ^reniitH-ut ;  and  all  the  while  wire  i^ 
*igtMi\i  to  dfKtruy  it,  and  tu  hrliuf  us  into  ikc 
■amp  nusi;nhle  cuadi'iua  Helbriiierly  wen  in. 
WuK  it  etcr  (I  apeak  lo  vou,  Ui;til'einen  of 
tliL  Jury,  citiieni  of  Lundoo,  who  know  in 
aneirnt  constitution,  and  bare  too  weH  upr- 
rii'iii'iil  ill  hilp  cub  till 'ill  11!.]  nas  ei*i  known, 
till  Jii'<liLir  w«!>  ili:sii;i.iil  III  In.  iiOTrUjjted,  iImI 
blioutin^'  to  hr-  sliiriir-.  f  No, 


iinli.. 


••  I'i" 


opii't:  I 


tllut   chilli   UI  a  KoltiiEit  ll.   Ik.    I,illi,'i.  <ii>r|  ... 

!.r..l«.Mllliy,-,tij:.n 

piiniNli  tiiiiiHiiIi  ihi>  |nit';iK'i.L-.|  \,:  \.\ .;.!  ..sun : 
I.UI  l,ik(..  hiin  im..Hdniii'ly  u>  hi'  is  ..Vlnl.].  m.d 

|'riii.i|wlp..it..l  his 

not  as  u  Mfinxit.  ami  1  v,_i  liuti-  a-  i.»  i.ar.i- 

cnliir  pru«.si..ii   in  Vaw  k.  pi h  kii,-Ii  uti  .if- 

m.-i-jlk  lud  iij.1.11  ll. 

fi'n..i-:   Ami,  uliut  iaihiTtMsiiuulk,'   IkTaiiio 

tli.'iil    Ml   [■rcritv   ' 

it  Is  M.  iti.i.uliir:d.  and  u;.':iiiiM  ibo  iin:i;:.i.i:lli.|i«  1  lii'iHElit  llitv  h;nl  ii 

of  iiiui.t.ii.l  »..  l»li.-.r.  llinv  i.,ci-  c^^nld  be  .ucii  i  lliui-  ik.-M.-n;  ui li 

8»,ck..U'liihliij.lii«,irM.                                      c..v,-.v.     I'li.'v  iii'ii 

II'  llial  1.1   11. .1  ti.  k'  iiii.i^>ii...d,   bnw   i-..iild   il   1  liiiriitil  i:il'.  ill,:  mi- 

bcima;;iiiv.l,  ihiiKlicr..  iliimld  hi-  siiHi  lii.rri.l  ,  iiivl.ur. Mif  J'in.ii\ 

tilhiiiii,  a>sl.'itild  ntinnpi  ilit-  <UMi'iirti"ii  .il' 

!>»illl <hi..,>.   I.n 

ll  I'l  bi-  excuseit, 
■   that  'ijlic: :  and 


1  mind,  uut  ul*a 
iin.iiil.  rniiayMi 


Ubi 


S'l.< 


rt'ly.  il 


crf;kli.<ii  of  llie  u...ld  n.  Ihi-  ,\.n . 

Anil  In  \\i\-*  iiiiist  tH-  ■.Mf<\.  » li..t  n';-svj.\  at. -s 

lilt-  mi.w'liii.|'.  that  all  lliis  is  di.u i  lir  the 

1lnll(^l'.^^t■IHlnlt'luuu^..all.lpn■t•nle('l.^lJH';  iltL- 
priNTf  1^1111^4  .ll'  law.  (liP  U4U»  metlioijs  of  jm.- 
ticr,  ta'i'  iii.iil..  lliv  inMrum«nl7>  iil'  tlic  ni0!.t 
horrid  1I1J1K.IU1-.  Jli..  iinmkr  of  oiir  late 
lilKitnl  MiitTi-iu.i.  kin;:  t.'Iiarli-s  ihi-  Marty  r,  i.t" 
evM-biippy  tiwuHiry-,tbouj[Iiaorii)iiiaslii|{h  in  I 


'■■■  I'l'  1 1;-7 

,11  'j|.['ijrliii..;y  III  Kjf.i* 

lulliiwi  t>n'<  nJcd  d:«- 

'irtoil.  tbt-t  liYiiUki:  W(.  n>Te 

if  ibi'  Uio  liiU(.k,  by 
liiiui'  hut  ivuiilii  be 
lliii  riy  iiiiift  bv  ut 
11(1,  'fuiiiiv  ii.ii  II  i.-iiminc  ill."  Tlieycuti- 
dij.l.'rl.  il  iIk'v  ciiiM  hut  nuke  uio  of  the  teuie 
i.'iiL''iii('N,  iliL'i  siIiiiiihlhavctlieuRicKirect;  wit- 
iit'-s  a  yvc.i ,  iliai  i<t  now  dead,  out:  that  wan  a 
luaiii  in^tninient  nl'  our  confuxron  in  the  late 
timei.and  biTebycxpeiienccdiuiillaiuy, ww 
itiailu  uiv  of  as  ilu  chief  tool  ui  ibete  !aie  con- 
triiunns 

Ituialaiil  nlit-n  they  found  tho^c  prelencet 
and  |iri>ji^;tii  nuuhl  tjk'e  no  Un^i-,  tbeu  they 
jly  lu  liial.  wb.i'h  wasiuJccJtbt  huU'im  of  all ; 
The  Uloody  CouipLraiy.     \Tbeu  luey 
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Ibund  tbey  oonld  not  OTerthrow  the  ^Tern* 
ment  by  methoiis  of  law,  tbey  beuke  thein- 
•elves  to  downright  tretaon.  For  by  this  time 
the  eyes  of  the  honest  citizeris  were  opened ; 
'  and  tney  found  what  interest  was  driTio^  on  : 
and  it  was  time  "to  have  them  open,  when  a 
cause  in  Ouiid-hall  was  always  tried  accordinigf 
to  the  charaeters  of  the  cbent,  and  not  the 
merits  of  the  cause ;  when  if  a  man  was  blasted 
with  the  name  of  a  Tory,  he  was  sore  to  lose 
it :  but  if  a  whhiin^  rascal  was  sanctiBed  with 
the  name  of  a  Whig,  he  was  sure  to  have  it 

Son  his  side :  witness  the  famous  cause  of 
r.  Loades  about  bis  lemons. 

But  whiD  Sherifis  came  to  be  elected  in  due 
BOHumer,  such  as  were  fit  to  be  trusted  with  the 
City  business;  what  do  they,  but  break  out 
into  a  horrid  conspiracy,  to  take  away  the  life 
of  thai  blessed  king,  that  merciful  prince,  so 
lately  deceased,  to  t£e  ^ef  and  sorrow  of  all 
Ills  lofiiig  and  loval  subjects  P  and  not  only  so, 
but  to  rob  us  of  hn  sacred  majesty,  our  pre- 
sent most  gfracious  soterei^ ;  whom  I  pray 
God  to  preserre  long  to  reign  OTer  us.  f  1% 
which,  the  Auditory  gave  a  great  acclamation, 
saying.  Amen.] 

Gentlemen,  When  these  tilings  are  thought 
apoo»  you  must  gire  me  leave  to  observe  (let 
others  thmk  what  they  please)  that  was  the 
real  Plot,  the  true  Pk>t:  for  there  is  one  thing 
observable,  that  attends  this  whole  affair,  that 
•very  man  who  snflVred  for  the  plot,  which  the 
witnesses  truly  call  Oates*s  Plot,  to  a  man  de- 
nied it,  even  to  the  last  gas)> ;  and  took  it  upon 
their  deaths  and  salvations,  that  they  were  in- 
nocent: nay  when  they  had  not  those  hopes 
Bedloe  had  of  life,  (fort  cannot  believe,  that  he 
couM  have  been  so  egregious  a  villain,  as  to 
have  attested  such  notorious  lyes,  if  he  had  not 
hoped  to  haverecovere<l,  and  thereby  increased 
his  own  rotation}  yet  not  a  man  ofthe  others 
bat  disowned  it  with  their  dying  breath.  Now, 
CO  the  other  side,  there  was  not  a  man,  that 
was  oooeemed  in  the  conspiracy,  of  which  this 
was  to  be  the  blind  and  the  colour,  had  the  con- 
fidence to  deny  it,  when  they  came  to  sufier  for 
it.  All  this  ought  to  be  put  in  the  balance,  and 
duly  wdgfaed. 

For,  C^ntleroen,  because  it  is  a  matter  that 
is  not  only  public  here,  but  all  the  world  over, 
we  must  nave  the  justice  of  the  nation  vindi- 
cated, and  its  disreputation  vriped  off.  And 
having  taken  notice  of  these  things,  which  1 
could  not  well  omit  upon  this  occasion,  1  must 
DOW  put  you  in  mind,  what  is  necessary  for 
you  to  take  into  your  consideration,  as  to  the 
partieular  case  belore  you.    And . 

First,  You  must  observe,  tliat  this  Indict- 
neot  against  Oates,  is  for  committing  wilful 
and  corrupt  Perjury ;  which  b  also  said  to  be 
done  maliciously.  And  if  it  were  lalse,  surely 
it  was  malicious ;  because  by  his  false  oath, 
have  innocent  men  been  convicted,  condemned, 
andezecoted. 

Seeondly,  Yoo  are  to  consider,  how  far  the 
thing  goes,  to  make  it  material  to  the  issue : 
ftr  a  it  wese  apott  a  niesty  only,  or  a  catch,  or 


any  of  those  fine  words,  that  he  has  been 

RIeaffdd  to  make  use  of,  it  were  not  fit  to  perjure 
im  upon  it  But  it  is  certainly  very  material : 
for  time  and  place  are  matters  substantial  to 
discover  truth  and  falsehood  b^  ;  as  in  the 
case  of  Susannah,  the  perjury  of  the  Elders,  as 
you  may  remember,  was  detected  l>y  those 
very  circumstances.  But  I  shall  i.lif  w  you  the 
occasion  of  this  oath  ;  and  tliat  will  u.anifest  it 
to  be  a  material  part,  in  respect  of  the  time. 
For, 

First,  Here  was  a  consult  held,  as  he  testi- 
fied, the  24th  of  April,  1678;  and  th^n  Ue' 
swears  Ireland  was  in  town,  and  present  at  the 
consult:  But  all  that  Oates  swore  wuuld  not  do 
the  feat,  because  that  he  was  but  one  witness.' 
Then  comes  Bedloe  his  worthy  yoke- fellow  (a' 
brace  of  such  witnesses,  as  :!:•'  L>»rd  deliver  all 
mankind  from,)  and  he'  assigns  another  fact 
upon  Mr.  Ireland,  in  the  month  \{  August,  the 
latter  end  of  it,  or  the  beginning  of  Se|)teinber{ 
which  is  material,  and  makes  t^-o  witnesses 
against  Ireland,  which  Oates  knew  well 
enough  :  For  he  is  his  arts- master  ;  he  knows 
all  the  tricks,  and  can  tell  the  very  nick  that 
will  do.  And  therefore,  when  he  finds  Mr. 
Ireland  so  positively  affirming,  that  he  was 
then  out  of  town  ;  and  if  so,  Bedbe  did  not 
swear  true ;  then  does  this  Oates  come  m,  (and 
thereby  makes  his  testimony  material  to  the 
point  then  in  issue,)  says  he,  the  first  of  Sep- 
tember, or  (at  least)  the  second,  1  will  swear  m 
vras  in  town  ;  for  he  gave  me  twenty  shillings. 
And  that  is  given  as  a  token,  why  ne  does  re  • 
member  it.  And  thus  he  did  prop  up  Bedloe's' 
testimony,  sgainst  Mr.  Ireland's  defence. 
This  is  proved  to  you  by  Mr.  Waterhouse,  who 
was  one  of  the  jury.  And  the  same  thing 
does  the  next  gentleman  swear,  which  is  Mr. 
Byfield :  They  do  both  agree  iu  that  circum- 
stance punctually,  that  he  swore  he  had  then 
of  him  twenty  shillings. 

Ay,  (but  says  he  for  himself,  because  I  would 
remove  the  objections  out  of  the  way,  as  they 
occur  to  me)  it  is  very  hard,  this  being  now 
some  six  or  seven  years  ago,  that  I  should 
be  called  to  question  about  such  a  things 
when  they  might  have  had  a  time  to  disprove  if 
before. 

Besides,  Gentlemen,  the  answer  that  has 
been  truly  given  to  you,  concerning  the  mi- 
serableness  of  the  times ;  when  the  truth  of  it 
is,  there  was  no  justice  to  be  had  for  Protes- 
tants, if  we  speak  of  the  Church-of-£ngland ' 
men  under  tliat  name :  For  either  they  were 
Papists  in  masquerade,  or  Popishly  affected ; 
or  the  names  of  Tory  and  Tantivv,  and  I  know 
not  what,  was  enough  to  do  tndr  work  for 
them :  and  nobody  was  reckoned  of  the  sober. 
Virtuous,  godly  party,  but  those  that  were 
under  Associations  and  Covenants  :  as  though 
there  was  no  sanctity  to  be  found  in  any  hut 
those  who  were  bent  to  destroy  all  virtue  and 
religion.  I  say,  besides  that,  there  is  an- 
other answer,  which  I  am  sorry  has  so  much 
weight  in  it:  Could  any  man  have  believed 
that  Oates  shoidd  ibie  so  impudently  to  swear 
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*  falfickood,  tnd  that  in  a  cause  where  life  was 
coDCtirned ;  and  Uie  man  handed  upon  bis  m> 
tinimiy  ?  To  what  purpose  then  sliuiild  his 
vplotions  iDier|ioae  to  disprove  Oatcs,  after  his 
death  ?  That  would  not  rrTive  him.  But  you 
find  there  waii  an  inoination  thai  way,  amJ  1 
wish  to  (lod,  Miih  all  uiy  heart,  it  had  taken 
tfiect :  For  what  vays  tho  old  uentlewoman  ? 
As  soon  as  she  heard  \«hat  Mr  Oatcs  bad 
^wom,  which  ahf  knew  to  be  false,  immediately 
■he  di9|inic'iiid  an  express  to  lionduu  ;  and 
■nit  a  potilioii  to  thekinir,  *  That  either  Irelaiiil 

*  miffht  have   a  nrw  trial,  or   his  execution 

*  mi|(ht  'm*  n|iri«'vM.  till  they  hrou^t  up  Hiit'b 

*  witiiesjie>,  Ah  unuld  have  made  it  apparent, 

*  and  as  rlrar  asthi*  li^ht,  that  vihat  this  fellow 

*  had  li'Stiticd  was  iioturiously  false/  llutKucb, 
nicb,  I  must  say,  was  tlie  inisliHlune  of  the 
time  wu  were  in,  that  stepped  tlie  foimiain  of 
mervy  itsflf  from  lettini;  forth  its  wonted 
fltreanis  ;  and  even  C4imi»elleil  that  compas- 
■iouaie  prince,  rather  tlian  he  would  ij^iv  eany 
dikturliaiice  to  his  people,  to  permit  tlint  execu- 
tion a^fainsit  his  own  inclination  ;  hrcaiise  there 
was  a  vcniirt,  and  judgment  in  the  caMc.  For 
■she  II ns  rvnily  tlipFouiilain  of  Ju^tire,  so 
was  he  ot  >lciry  too.  And  it  is  well  known 
to  those  that  hail  the  happinoss  to  be  near  his 
ner^n.i,  how  oft  he  expn>i»ed  his  conrem  for  ! 
iiavinir  If insented  to  this  Exerutimi.  And  this 
contiiiiit  d  with  liiin  even  to  bin  dviii«r  day,  a.s 
the  business  ol'my  lord  of  8irailur J  did  with  his 
royul  fatlier. 

And,   (ii'iidiniri),  I  chose  to  mention  this 
pns5(at«^r  cniuviiiiii^;  his  late  majesty  for  this 
re»Miii,  Tlibt  wliiii  we  lire,  in  such  ttimultnous 
times,   V.  Iifii  lhi.i;;s  arc    put   ku   hard    U[kmi 
]iriiire.s  an  \m  com  pel  them  t>  rest  ruin  their 
1A)4  r4>\,  wli:  rr.   tluv  think  it  iliie,  niilier  than 
svtiu  tu  btop  liu:  eurrentuf  jiijitiee  ;  Xhm  should 
Dot  hi*  reiiiviiibi  re<l  with  an\   ret1et:tion   upon  I 
theui,   hut  with  ihlaiiM    to  Wntsf  that  nrr  the  | 
rau;>i  .f  and   ^iouuiIh  of  it :  wjien  sueh   prodi- 
pous  wretelirs,  ust)ate.s  and  ii\  ilinr,  for  there 
ap|H-,krN  no  I'lidirnre  hrfore  you,  hut  <*\'  ilnif4* 
two  prutli;;.:ie  lilluins,  who  eaine  out  of  «:ao|M,  i 
and  after  iiuun^  l>een  ;i^uiity  of  viUaiiiir>.  alinti^  ' 
of  all  iM»r(.s  l1i.li  eicr  were  eoiii united,  raioe  to  | 
be  sanetiiied  h\   eouinuttlMt:'  n.«>ir  :  Hn«i  were  ! 
tbrreforc  called,  *  Tiie  Sa\i,.:jrs  nftlii'  Naiinn.'  i 

tieiitleniKii,  the  mvt  o'ljciiimi  tli:>t  is  made 
a^iiiNttht  ttiidi  nee  (i>rlh"  kiiri;  is,  TImi  tlii^v  ' 
are  all  l*.i|iiNls;  uhoth-.si^n  noi'.iu^  hm  lode-  > 
stroy  th(;  ^^oiemineiit,  ai:>'  '"i.n  tin.  ri*ote>tani 


relit;:ion.     And  ti.is  must  i>e  taken  to  he  the  I 


whult;  tiesiprii  i»l'all  ilii  st.*  pi  r«o;is  ot  iiualiiv,  and 
others  tiiiit  liny  (*oiiie  t<^  loi>r. tar  llirmM-ives, 
aiiil  ilaiun  their  s«iul.-«  to  allM:(.rnit\,<i:i  pwijMMse 
only  to  dt:Htroy  i!n»oe»  iit  i*i-n»*Mnit  >lr.  O.trs. 
AKieka  d;i\  !  W  h"!i.  .u  the  fciiiiic  tunc,  I  lu-is! 
tell  \t*«,  if  it  Wert  ii«  (vs^..;y,  \on  have  }ilH)ut 
Be\en  or  eiu:l»l  l*rnti  sl:i:it' witui  s.«es  of  the 
Chunli  «)l  KnulandihaleoiiLm:  tin.  trstiiu*my 
of  i1m'  r*  nI  :  nul  that  wr  iiiu.^l  think,  or  outflit 
to  have  iin\  hurli  emieepMon  ainonj^  iis,  btit 
that  Koninu  Cuiholies  in  pciiutof  law  arc  good 
wiluctees,  and  arc  to  be  credited  as  much  as 


any  other  witneasci  whalMwrcr,  mkflB  there 
be  some  objection  made  In  then ;  whick  woul4 
be  the  same  ai^ainst  m  PratcaCant  ■■  %  Fapiat : 
For  there  remains  a  risht  in  them,  and  tlie^ 
ou((ht  to  have  equal  credit  givan  to  their  tcati- 
luony  with  those  of  any  nther  ptrau— ion,  if  • 
regular  olijection  be  not  slancd  a^nst  them. 
And  sure  I  am,  tliat  has  been  always  the  tow ; 
and  shall  be  rov  practice,  while  1  have  eajr 
thin|^  to  do  with  the  administratioa  of  jiMtioe. 
L4rt  the  sober  party,  as  they  call  tbetMelveSp 
make  what  reflections  they  please  upon  ii,  er 
trouble  ihemselveB  as  tliey  wUI  abcmt  it,  I  valiie 
them  not,  nor  tlieir  opinion  :  let  thoHi  acBd  ■■ 
many  pennT-post  letters  tnd  Kbeb  ea  they 
have*  a  mind  to  do ;  two  of  which  1  received 
Uikt  niffht,  about  yesterday's  trial.  This  I  am 
sure  of,  ivioff  is  as  much*the  talent  aail  indi- 
naiiuu  ot  a  Presbyterian,  aa  ever  it  cea  he  of  a 
Fepist :  nay,  more  ;  for  it  is  ■■  iowpefildy 
incident  to  a  Presbyterian  (and  such  ewvofiaf 
whining,  ranting  knaves)  to  lye  ■■  to  epcek. 
They  can  no  more  forliear  lying  than  they  can 
forbear  s|ieaking ;  for  generally  ■■  oAcn  an  they 
do  tlie  one,  they  do  the  other. 

lirsides,  1  must  obsenetoyoa,  with  what 
camion,  rare,  and  sobriety,  botn  of  twyrrssion 
and  aeiiou,  all  these  gentlemen  and  womea 
hair  delivered  their  testimony,  with  the 
greatest  tenderness  and  care  that  poaeibljrooaM 
be :  and  as  well  as  they  have  given  it  with 
caution,  so  I  cannot  but  pot  It  home  to  yon, 
gentlemen  at  the  bar,  to  give  it  ile  dna  coa- 
siileration. 

For  though  the  other  juries  did  beKeve 
t>ates,  and  not  them  at  that  time  ;  yet  that 
IK  not  to  lie  yonr  measure,  berauee  you  have 
not  the  same  reason  to  do  it.  Could  any 
|MTson  think,  that  there  shonhl  be  such  Tillains 
upon  earth  as  impiiciently  to  swear  dovmrigbt 
tieasoii,  atrainst  their  tH low -subjects,  if  there 
were  no  truth  in  the  acctisatiOn  ?  That  wns  the 
thin*;  that  ;:;nidf;il  iho«^>  juries,  who  were  all  sf 
theiir,  iio  doulit,  very  honest  men  ;  and  thai 
w as  it,  which  influenceil  the  parlianneut  to  ds 
wh'it  they  did  in  the  matter.  For  it  was  mor- 
all\  in>p(»ssible  to  he  th(»ti^ht,  any  such  wick- 
cdiu"%s  eiiuld  he  ko  juiMielv  attempted. 

i tut,  (if id  lie  tliank<Ml,  tlie  eyes  of  mU  honest 
and  understanding  nn  n  aiv  o|iened  ;  and  we 
S(eih«'  fault  was  in  our  cndulity  ;  and  that 
iluse  were  fellow  s  should  not  have  been  be- 
lief ed  :  and  it  ct»ncern8  us  when  the  tnith  has 
heen  so  delraiiehed,  and  our  credulity  so  im- 
posed u|Min,  to  bhew  the  world  our  just  re- 
s«Mi»inent  thereof. 

And  this  I  sav  to  yon,  gentlemen,  witli  a 
purpose  ti»  V indurate  those  |iersfins  who  were 
eoucrructl  as  jurors  in  the  trials  of  all  tbow 
i.auses  :  because  tliat  istlic  thing  mnch  barp'd 
upon,  and  aimed  at  :  That  because  he  was  be- 
lie\«d  hrton\  to  disbelieve  him  now  vi'onld  cast 
a  ndeetion  upon  the  jurit^  ;  whereaa,  if  tint 
opinion  hold,  inner  will  tnere  be  any  auch 
thin;^  as  perjury  detected,  so  long  as  tJie  son 
and  inoonenilure:  for  if  a  verdict  be  obtained 
upon  fake  tcstimoayy  and  it  shall  be  enoagh 
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^Ibe  witAeMk>B»y,  I  was  belief  edi  it  siidi  a 
iiMl,  and  ibcreicre  do  «ot  ymi  effitr  to  |ir»- 
wdile  loe  for  peijary ;  Tbat  woold  be  the 
iaest  doctrine  that  coald  be  tai]j|;fat9  to  em 
m  lieeofe  to  destroy  all  Initba,  j«elice»  and  bu- 
nanaociety. 

Tberefore  I  leave  it  home  open  you.  Upon 
year  GonecieDces  be  it ;  for,  in  theprtoeuee  of 
the  great  God  of  heaven  and  earth,  that  aeee 
all  eiir  hearts,  and  will  judge  mb  tor  our  ioward 
thoHghts  at  the  lait  day,  ^  liberevi  aninam 
itteam.'  If  yon  can  find  all  these  persons  (in 
i^uittber  forty-seven)  guilty  of  wilful,  down* 
right,  malaaoos^  and  corrupt  pegury,  then, 
yim  mdst  ao^it  the  defendant 
.  For  the<  particulars  of  the  evidence,  which 
abodnd  in  many  material  circomstancee  in 
point  of  time  and  pboe,  I  shall  ran  them  over 
as  sbcrtaa  1  can,  and  remnMl  you  of  them  ; 
not  because  I  think  it  ectraordinary^  necessary, 
M  though  diere  were  the  least  doubt  of  the 
4ct,  fautlbr  the  sfltisfectioo  of  aK  mankind, 
that.are  not  under  invincible  pr^udioe  against 
the  truth.  And  I  am  snre«  upon  yesterday's 
business,  there  remained  not  any  doubt  witb 
any  that  heard  it,  save  one,  who  I  know  bad 
i|.great  share  ia  the  design,  that  was  at  the 
bottom  of  it ;  and,  I  doubt,  was  one  of  those 
persons  that  set  this  villain  on  wm^  :  bis  name 
"may  be  concealed  for  the  present,  but  a  few 
days  will  discover  it  here^  or  in  some  other 
place. 

Gentlemen,  what  Mr.  Attorney,  or  Mr.  So- 
Ucttor-^neral,  or  any  of  the  king's  counsel 
have  said,  or  what  the  defendant  has  said  lor 
faimseU;  if  not  proved,  and  made  plain  by  evi- 
dence, is  to  be  DO  guidance  at  all  to  you,  who 
are  only  to  go  according  to  the  testimony 
given  to  you  ;  for  that  is  pursuant  to  your  oath, 
which  oath  is  the  rule  of  your  eneniry. 

The  witocsses  that  prove,  that  he  did  swear 
so  in  both  the  pointe  in  the  indictment ;  I 
need  not  mention,  they  were  so  full:  TheyteO 
you  he  swore  that  Ireknd  was  in  turwnnrom 
the  8th  to  the  12th  of  August :  but  because  he 
fixed  upon  the  8lh  at  fint,  there  was  caution 
gliven  bun,  Be  not  so  precise  to  a  day,  consider 
with  y  oursdf.  Then  comes  he  to  stab  the  bu- 
.  siness  to  the  quick,  and  to  rivet  it  home :  Iff 
cannot  be  positive  to  the  8th,  I  will  be  positive 
between  the  8th  and  13th.  And  as  to  the 
other  point  1  did  observe  before  that,  because 
Bedloe  was  at  a  stand,  upon  Ireland's  denying 
his  bein^  in  town  the  latter  end  of  August  or 
the  beginniog  of  September,  therefore  cones 
Ostes  op  again,  to  tix  it  home  ;  and,  says  he,  I 
em  sore  he  was  in  town  the  1st  or  2d  of  Sq>- 
tember,  because  he  ^ve  me  twenty  shiHings. 
That  he  swore  this,  is  testified  by  three  gen- 
tlesMn  who  were  jury-men  at  those  tnsls. 

Now  that  this  is  notorioosly  felse,  false  to  a 
tittle;  and,  as  Mr.  Solicitor  does  observe,  not 
the  least  thne  left  to  give  anv  sort  of  coun- 
tonanoe  to  what  he  swore,,  is  thutf  owde  otit  to 
you. 

Firttt,  you  are  to  take  notice,  that  upon  the 
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three  or  four  wi^^csses^  That  he  weot  ont  ef 
town  s  and  this  b  net  sworaas  Mr.  Ostas  g»v» 
his  evkleaoepositivsiy  without  eireomslaMeay 
bwt  they  give  yon  an  noebttnt  how  they  re* 
Boemberit;  because  noon  the  Wednesday  b*» 
foi^,  whksh  was  a  public  day  of  neto  ameny 
tihinfo,  and  always  kept  as  a  festival  in  memofy 
of  St.  Ignatius,  upon  the  list  day  ef  iidy,  A» 
both  they  and  Mr.  Gates  himself  do  affins^ 
there  went  Mr.  Irehmd,  Mia.  Amie  LrelaiMli 
and  ^eir  mother  ont  of  town  to  a  flmd^ 
house  to  dinner.  Mrs.  Ireland  did  desire  Uni 
tostay  thereall  night,  as  she  did.  No,  says 
he,  I  cajnot  stoy  all  night,  because  I  must  jjo 
eutof  town  on  Saturday,  and  I  must  ptsfvide 
things  necessary  for  my  journey  :  Nay  that  ie 
notaN;  for  it  goes  yet  further.  Saysnissistor 
mrtehim,  Whr  do  yon  begin  your  jonnssy  ea 
aSatarday  r  iTial  is  an  improper  day.  Oh! 
says  he,  I  doit,  becasise  I  am  that  night  toga 
to  my  lord  Astmi's  house  in  Hertfordshiva  | 
where  1  am  to  meet  with  sir  John  Southcesft 
and  go  down  with  them  into  the  conitry:  Mb 
does  the  mother  swear,  and  the  sister.  Aad 
then  the  maid-ssrvant,  and  the  toyhw's  wifo^ 
do  give  you  another  token,  that  it  wasSatmv 
day  the  8d  of  August,  because  he  had  aome- 
tmngto  be  mend^  in  bn  obthea,  and  staii 
for  them ;  and  he  wat  to  go  e«t  ef  toWB,  for 
he  hsd  hb  boots  on. 

There  is  yet  this  divumstanee  foithai» 
whereiB  those  four  do  all  egree.  That  as  h« 
weot  out  of  town  the  dd  ef  August,  so  he  dii 
not  return  till  .the  14th  of  Somber ;  for 
they  say  it  tvas  the  Saturday  fortnigfat  befoen 
Michaelmas,  and  the  same  day  sv  the  wask 
that  Michaelmas-day  was  ef.  So  that  y«« 
will  find,  that  there  is  a  oanstMrt  ijroof,  sod  ai 
plab  a  one  as  any  possibly  can  be  m  the  weiM^ 
as  to  the  time  <»  his  gomg  out  and  eo  ' 
home;  and  where  he  wss  in  the  mean 
proved  directly  by  a  great  company  of 
nesBss,  except  one  dey.  For  vou  see  the  Sl 
of  August  he  went  to  my  ford  Aston's  it 
Standen;  several  there- are  that  saw  hhn  thsM 
the  4tb,  and  dined  with  him  there ;  parties* 
laily ,  sir  Edward  Southceat  And  to  she#  Umt 
it  ia  not  a  thii^  they  are  positive  in,  and  swear 
it  roundly  without  odnsiderati<Ai,  Aey  give  yeti 
an  account  of  the  reasons  of  tfiew  ktnawWig^. 
Yon  are  to  consMer  also  the  testtasony  gives 
by  my  lord  Aston,  a  person  of  great  honour 
tod  quality :  savs  he,  thouji^  1  dare  venture 
all  I  am  worth  m  the  world,  upon  the  truth  ef 
it,  that  Irehuid  did  go  alonc^  with  toe  sM  tiy 
journey;  yet,  because  I  did  not  take  sooii 
particolar  notice  of  the  rest  of  the  time  an  I 
did  of  those  two  days,  1  will  not  take  upob  mm 
toswear  it.  If  Mr.  Gates  had  had  the  fortieth 
part  of  that  caution  in  his  evidence,  1  daressy^ 
you  had  not  had  the  trouble  of  this  day's  trial* 

The  fifth,  you  havea  great  many  witnessea 
who  give  you  an  account  that  he  came  eft 
Monday  night  to  St  Albans  with'  my  lerdl 
Aston-,  there  h  sir  Edward  Soothcoat,  BIr. 
John  Southcoat,  my  lord  Aston,  the  coachman^ 
and  all  the  servaate.   SirSdwaid  tolk  yony 
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thai  Monday  was  a  hot  fU^VfUid  my  Inni  Aston  child.    I  mention  them  but  shortly  to  yoQi 

took  him  into  his  coach ;  but  he  rode  a  home*  l^ecauae  1  know  you  bate  tak«i  notes  of  them, 

back  ail  the  rest  ol'  tlie  way,  and  had  a  fine  and  they  are  only  used  as  instances  to  manifest 

Kinff  horsp,  which  horn  >]r.  Juliii  8outbco:it  the  intimity  ot  the  witnesses,  that  this  was 

Qlfot  of  him  when  the  whole  journey  Wit  not  a  thiu^  contrived  on  purpose  to  make  a 

endtd.    They  \v\\  \ou  likewise,  u|ion  thcf  6lh  '•tury  of,  but  did  really  hapiM*n  in  the  order  tfaey 

and  7th  days,  the  vorv  inns  they  Iml^fed  ai  up*  tell  it.     And  I  must  remember  vou  of  another 

en  the  road;  and  particularly  at  Norihainptuii,  circumstance  some  uf  them  clo  swear,  that 

they  lay  at  the  Geor:rc,  \«Imc!i  uus  &ir  William  uhereas  Outes  had  a  mind  to  evade  their  lesti- 

Farmer's  house,  which  mhs  then  It-t  to  an  iiin-  mony  by  that  question  ;  wliether  this  was  the 

keeper,  because  uf  tue  tirL*  in  that  town.     And,  same  Iri'land  that  was  tried  P  It  was  most  oer« 

which  is  most  material  of  a!l  fur  Mr.  Oatn^M  taiidy  he ;  for  that  is  msde  too  eridentiv  to  a|^ 

satiidaciion,  >ou  ba'.e  ior  thc:,c  times  no  )es&  |ifari  by  ibeir  seeini^  him  executed  at 'fy bum, 

than  four  witnesses,  tbut  ar«.  Pioti  Ktuiits  of  ihe  1  am  sorry  to  say.  innocently, 
church  of  Eny-lund,  wIid  c^ivc  \  ou  the  &ume        Fnmi  the  ,'ird  of  Au)i;ust  to  the  26ih,  there  m 

account.    Tiuru  are  in  ali  imliM  in  number  not  one  ni^ht  but  you  hear  where  he  was: 

thanfourtecu  to  thU  j^uinr ;  and  %» hetlit-r  yuu  And  from  the  26th*  of  Auj^ust  to  the  7tb  of 

trill  believe  tliosc  titurtcen  to  be  wilt  Lilly  per-  September,  you  hear  where  he  was,  at  thv 

jared,  without  evidcm-e  to  the  contrary,  is  letl  liorM-'-motch,  u|Hin  the  bowlin)r-i{Teen,  at  Hr. 

10  you;  and  if  they  do  swear  true,  tliites  that  Ifeveiiio<rham's,  Mr.  IiOvte*s,  Mr.  Gerrard'a, 

ink  yesterday  found  perjured,  must  bo  cun-  Miv.  Crimi|)ton%  Mr.l'tndrers,  Mr.Giflbrd'Sy 
ficted  of  perjurv  ai^in  to  dny  :    For  in  short, '  and  .Mrs.  Harwell's:  And  trom  the  7th  to  the 

the  question  is,  NVhctbtryuu  will  belie  ve  i.er-  14th,  save  only  one  day,  via.  the  Bth,  yoa 

sons  of  credit,  that  baie  no  Ntain  ii|mn  tneir  have  a  pun inilar  account  too  ;  and  it  dees  not 

repntation  ;  or  Gates,  that  up<  u  plain  t:vidL'ace  ap|>ear  by  a  r«imblin^  evidence,  but  a  faithful 

was  found  |;uilty  ot  iK^'jury  ycsiic nlay  ?  account  is  given  of  all  the  time,  save  that 

M' hen  we  come  to  Ti shah,  \^ e  hat e  no  less  eighth  day  :  which  shews  the  caution  of  the 
toumber  that  testify  wh«  re  he  was  fnmi  day  to  witnesses.'  And  it  cannot  but  be  easily  pre- 
day,  and  from  night  to  night,  to  the  17Ui,  and  sumed,  he  was  cither  at  TixhalK  or  there- 
from the  17th  to  the  SGth.  You  hate  tit>een  ahouts  ;  because  he  was  at  Wolverhampton 
srimessc's  itiore,  all  as  direct  and  po>itive,ati  can  the  7ih,  cominyr  to  London  the  9th.  Hoir 
be  in  the  world,  aweariiig  where  he  wasfnim  '  easy  is  it  to  nia;;ine  him  there  the  8th  ;  and 
time  to  time.  It  seems  he  came  toTixhallon  the  riither,  U-cauiie  where  he  was  the  8tfa  is 
ThunMlay  the  8th  ;  there  he  staid  till  'fhurs-  not  material  to  the  point  in  question  before 
day  foUowiuff,  and  then  he  went  to  Holy-  you,  but  whrrc  he  was  the  1st  and  2nd? 
IVell :  he  lay  the  ti:st  ni«;Iit  nt  Nantwich;  the  And,  Gentlemen,  if  in  case  you  had  a  mind 
next  ni^ht  at  Holy-Wilt,  at  the  sif(n  of  the  to  ima'^nne,  he  u  as  the  ei'j^hth  at  Lttmlon,  it 
Star,  a  nutoriiius  ion  liit're  ;  became  to  Chester  niuKt  lie  by  a  strained  imu;;ir.:ii:(*u  :  for  you 
on  Thursfl.-iy,  and  S'lme  <d'  the  company  lett  must  take  him  to  be  at  Wuheriiamittun'the 
him  there,  but  uth*  rs  raute  back  with  him  to  7ih,  and  uiakt:  Itim  ride  post  to  Lomlon  that 
Tixliall :  tihu  say  he  U(  nt  away  on  Saturday  nicfltt,  and  return  post  froui  London  the  8th  to 
noniinj^,  which  happens  to  lie  the  irth.  And  Ti.\li;ill  tu  1m-  reaily  there  early  in  the  mominip 
thus  you  have  a  full  accniintof  him,  quite  from  U|)on  the  0th,  or  lake  four  da\s  journey  back 
the  3d  to  the  17th,  h«'\oiid  all  contruvcrsv,  n^^uin  ;  or  eNe  you  cannur  f;ive  the  least 
plainly  proved  by  {Mrrsjus  of  uiidoiibte^l  cre<iit.  coiintenaiiee  to  any  f»tlier  imagination,  but  that 
And  if  he  were,  where  ihty  say  he  was,  tn):n  he  ^^a^  nli'.ut  Tixli.tll  liii  tiili  of  September. 
the  3d  to  the  17th,  how  could  Oates  swear  Vi  eil,  at  Tixliali  >ou  have  him  the  9th  of 
true,  that  he  took  his  lra\  e  of  him  here  in  town,  Septem'icr  ;  and  froi:i  thence,  \  ou  have  it  tes- 
beti\eenthc  8th  and  Vi\.\ii                                  '  tineil  h\  all  the  perMins  that  came  alon«f  with 

Now,  let  us  come  from  the  17th  to  the  I^Gtii,  him  all'thc  way,  that  h**  la\  4)ne  nigiit  ut  Co- 

and  you  have  no  less  than  tiiUcn  witnts&es,  \ entry,  another.it  banb'.u'v' ailiird  at  Aurmon- 

four  whereof  are  IVote^^lunts  ;  which  i  ur^>  desham  :  that  he  hailed  ai'l-xbiidc^e  the  fourth 

not  as  u  necessary  quahticaiion  to  tc  a  witness,  uhich  uas  the  lidih  of  So;)tember ;  and  came 

but  to  answer  OatesVs  uhjcetion,  t»s  though  this  ti»  sir  Jolui  Sou:hcoai\  house  that  ni)(ht,  beings 

was  a  p«»pish  deAi4;n  to  destroy  him.    They  Thui'Mlay.     He  staid  there  Thurs<Iay  nijirht, 

kave  (^iven  you  an  bccr.uni  where  he  \\as  from  and  Friilay  ;    and  upon  Saturday  the*  14tu  of 

time  lu  tune,  hy  co!iviucini;  circumstances,  September*,  sir  John  Souihcoat'i»  man   ticiit 

which  yaxi   hutc  heaul:    |>artii  u)ari\  of  one  aloni^  with  him  to  London,  Hhiiher  he  rode 

day  that  he  Ment  to  Utchfield,  one  uf  the  tiit-  upon  the  horse  he  Ko!d  Mr.  Souihcoat:    the 

Desses  Went  wiih  him.  and  a  protcslatit  witness  maii  saw  him  at  his  lud^^iuif  ;  aiid  he  says,  they 

too  that  e:t:iie  hack  \uih  him  a<,aiii),  anri  sup|>e«l  \tondeiTd  when  he  came  in,  that  he  had  sLai'd 

with  ii.in  at  iter  lather's  hu  jse.  T!ic  apothica;  y  so  loij^. 

tells  vou,  ihe  d-iy  that  hi  saw  him  was  a  tiake- !      And  when  we  return  to  llie  four  w)tness<>s 

day,  wlii«-:i  i»  a  remarkMh  p  tiii.e  in  the  coun-  they  he«rim  \tith  at   tiist,  who  make  all  this 

try.     Vou   aie  lold    of   the    fonerul  uf  one  tesimioiiy  to  stand  \i ell  tf^^eiher ;  tiiathewent 

wuman'K  I'Mthcr,  ti»r,t  made  her  slay  away  away  the  Sd  of  A ujfust,  and  was  never  in  town 

from  jiuuiijy  nil  Thursday  j  ut  anolher  m^n's  .  till  the  1-lth  of  Stplember ;  and  e\ery  day,  but 
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|he  8th  of  September,  which  makes  notbinff  to 
tk»teiioM,  is  particularly  apoke  to :  and  he 
mult  be  there  that  day  too,  except  yoo  will  put 
him  upon  Tery  hard  aervioe,  to  ride  post  to 
London  and  back  again,  in  twenty  four  hours 
for  no  other  reason,  but  only  to  commit  a  trea« 
■on,  that  none  e?er  found  out,  but  Mr.  Oates. 
And,  I  am  sure,  if  he  did,  betook  a  great  deal 
of  pains,  to  a  very  Httle  purpose. 
^  Gentlemen,  I  nave  taken  up  much  of  your 
time,  uid  detained  youthelon^r  in  this  matter, 
because  I  cannot  but  say,  with  grief  of  heart, 
our  nation  was  too  long  bcSiotted ;  and  of  innocent 
blood  there  has  been  too  much  spilt,  it  is  high 
time  to  ha?e  some  account  of  it.  It  is  a  mercy 
we  ought  to  Mesa  Almighty  God  for,  that  we 
are  orevenled  firom  spillug  more  of  innocent 
blooa !  God  be  blessed,  our  eyes  are  opened  ; 
and  let  us  ha?e  a  care  for  the  future,  that  we 
be  not  so  suddenly  imposed  upon  by  such  pre- 
judices and  jealousies,  as  we  have  reason  to 
ten  such  villains  have  too  much  filled  our 
keads  with  oflate. 

Gentlemen,  it  if  incumbent  upon  you  to  try 
aooerding  to  the  evidence  that  has  been  ^ven 
whether  the  defendant  be  Guilty,  or  Not  Guilty  ? 
And  it  is  incumbent  upon  us  that  sit  here  as 
judges,  to  see  the  law  executed,  as  we  will 
answer  it  at  the  tribunal  of  the  great  judge  of 
heaven  and  earth ;  before  whom  we  must  ap- 
pear, and  receive  our  trials  at  the  great  day. 
And  God  forbid,  but  we  should  use  our  utmost 
endeavours,  to  inflict  the  jg^reatest  v^greance, 
that  the  justice  of  the  nauon  can  permit  us  to 
inflict  upon  such  villains  as  these  are ;  that 
have  contracted  so  much  mischief  and  re- 
proach upon  us,  and  so  much  guilt  upon  them- 
selves. 

Gentlemen,  I  am  sorry,  I  say,  I  have  kept 
yoo  so  long.  It  is  a  case  of  such  importance, 
that  I  could  not  but  say  what  I  have  done  it  in. 
There  may  be  other  circumstances  arising  from 
the  evidence,  which  I  may  have  omitted ;  but 
were  very  largely  and  fully  spoken  to  by  Mr. 
Solicitor.  '  Whatsoever  has  b^n  forgotten  by 
fa^m,  or  by  me,  I  aifi  sure,  will  be  sufficiently 
supplied  by  your  observations ;  for  I  know  you 
to  be  gentlemen  of  great  kdowledge  and  expe- 
^ence  in  matters  of  this  nature. 

Then  the  Jury  withdrew,  to  consider  their 
Verdict ;  and,  a^  half  on  hour's  recess,  re- 
turned to  the  bar;  and  answering  to  their 
names,  delivered  in  their  Verdict,  **  That  the 
Defendant  was  Guilty  of  the  Perjury  whereof 
he  stood  indicted."  Which  being  recorded, 
the  Lord  Chief  Justice  spoke  to  the  gentlemen 
•f  the  Jury  to  this  efiecL 

L,  C.  J.  Look  ye,  gentlemen,  because  there 
has  been  some  notice  taken  to  day,  as  there  was 
yesterday,  concerning  the  opinions  of  JudgeM, 
about  verdicts  that  have  been  given,  I  would 
say  a  word  or  two  to  yoo :  not  that  I  much 
adimire  the  doing  of  it  at  any  time  ;  nor  would 
\  do  it  now,  for  your  sakes ;  because  I  am  sure 
jou  act  according  to  your  oonscienoet,  and 
rfhot  pot  fftipimndition :  bul  bacauae  it  Biay 


be  necessaiy,  for  tbeaatisfketlon  of  some  peopla 
that  they  should  know  our  opinions  also  in  this 
matter ;  I  must  tell  you,  you  have  given  a 
verdict  that  becomes  your  noneOy,  integrity, 
and  loyalty.  And  1  declare,  in  the  nresenoeof 
Almighty  God,  the  Searcher  of  Hearts,  that 
had/I  b^n  of  the  Juiy,  1  muflt  have  given  tlia 
same  verdict  Gentlemen  it  is  an  honest  and 
just  verdict  that  you  have  given  ;  and,  by  it, 
you  have  contributed,  as  much  as  in  you  lies, 
to  vindicate  the  nation  from  the  infamy  it  iiaa 
so  long  lain  under. 

Just.  WithiM,  For  my  part,  I  think,  if  yo«  • 
had  gifen  any  other  verdict,  you  had  found 
against  plain  demonstration ;  the  evidenoa  was 
so  full  and  clear. 

Just.  Holtoway,  The  court  is  very  well  ta« 
tisfied  with  the  verdict;  and  you  have  ac- 
quitted yourselveB  like  worthy,  honest  gratia* 
men. 

Just.  Wakot,  There  is  nothing  can  be  said 
to  the  verdict,  but  that  it  is  a  just  verdict,  and 
according  to  the  evidence.  [And  then  th« 
court  arose.] 

^  Die  Luna,  11  Afati,  1685. 

This  day  Mr.  Wallop  moved,  that  in  r^aid 
the  Court  was  pleased  to  give  the  Defendant 
time  till  Saturday  next,  to  move  in  arrest  of 
Judgement,  noon  the  conviction  on  Friday  lasti 
they  would  please  to  give  to  the  same  day,  to 
move  in  arrest  of  Judgment,  upon  the  convie* 
tion  on  Saturday :  which  the  oourt  granted* 
But  afterwards,  upon  the  motion  of  Mr.  Au 
tomey-General,  they  ordered,  that  a  note  o( 
the  exceptions  to  both  indictOMiitSL  abonld  ba 
sent  to  the  king's  counsel  some  oaya  befiiva 
Saturday. 

Die  Sabbati,  16  Mau  1685. 

This  dav  being  appointed  fbr  the  Defendant 
to  move  what  he  could  in  Arrest  of  Judgment^ 
upon  the  two  convictions  of  Perjury ;  he  was 
brought  by  rule  from  the  prison,  to  the  King>a 
Bench 'Court 

X.  C.  J.  Mr.  Attorney-General,' have  you 
any  thing  to  move  ? 

Att.  Gen.  My  lord,  1  pray  your  judgment 
uj[)OD  Oates,  who  is  convicted  upon  two  Ln- 
dictraents,  for  two  notorious  ueijuries. 

L.  C.  J.  Who  is  counsel  tor  Oates  f 

Att.  Gen,  Mr.  Wallop  moved  for  hTm. 

L,  C.  J.  What  is  that  Mr.  WaUop  has  to 
say? 

^Oatet,  My  lord,  I  desire  I  may  speak  ona 
word.  It  was  Thursday  night  before  ray  attor- 
ney could  make  an  end  of  examining  the  re- 
. cords ;  sir  Samuel  Astry -knows  it  very  well  s 
then  I  sent)  the  mle  to  those  gentlemen  that 
were  assigned  to  be  my  counsel ;  and  the  ex- 
ceptions were  delivered  in  but  yesterday.  I  pray 
I  may  have  a  day  or  two  more*  that  my  oounsel 
may  be  prepare  to  argue  for  me. 

JL.  C.J.  We  cannot  do  that;  we  gave  yoit 
beyond  the  ordinary  ndaa,  in  axtendingtt  until 
to*day.i 
.  AM,  Gca.  Jlf  \M^i^  talks  af  enmining 
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ibe  raeardfl  ;  be  hmi  copiw  of  tbcn  dl  thn  ,  iIm  third  eicqitioii,  tint  the  pajnrwi  nmjgnt& 

loaff  rtcatioo.  (  are  fbrviifn  to  the  nnHier  in  iMue,  tbit  ii  not 

6utei,  My  lord,  ay  •ttonicy  will  be  retdy  '  m>  :  for  it  is  appereut,  one  of  tbc  iwtictuieutg 

to  make  oatb,  that  be  floiiheli  tbc  caaniining   ia  in  the  exjireiu  |MMiit  uf  the  creBt  traaaen 

but  oo  Thursday  nifht.  chanpetl  affuntt  tbem,  that  is,  the  eonaiih  of 

L.  C.  J.  Wo  do  all  koow  they  w«re  pWadcd    the  'i4tli  m  April.     And  as  to  the  second  io- 

lo  the  last  term ;  and  you  liave  had  all  this    dictmeirt  it  appoarrd  atiim  the  eridenee,  tbat 

TacatioB  to  consider  ol'  tlieni :  and  we  have  in-    thorp   waa   a    trf  aaunaMe  int«ting  awuni  hi 

duhred  you  beyond  the  ordinary  tiiiM'.  I  Au^msi  ;  and  he  sirore  Ireland  waa  here  in 

Uain.  My  lord,  I  desire  but  a  day  or  two    town  in  ihr  iHtfuniiii^  of  Ani^nst,  and  in  tbm 

ore.  I  U^ifiniti:;  of  Niit^^niber.    AihI  then  for  the 

JL.  C.J.   No,  we  t*anni»t  do  it ;  we  hare  '  f'onith   luuttir,   tti:t!   hf  stvorc  he  siaw   them 

more  already  than  we  unlinarily  do.  IVr-  '  si^^  it  ;  and  thr  virji.ry  assigned  is,  that  ha 

■ona  that  are  convicted,  use  tu  liave  but   tuur  !  did  not  carry  it  to  be  sipied ;  that  receives  • 

days  allowed  tbeiu  to  move  in  arre^vt  of  judi;-    plain  answer  :  fw  we  alledKne,  be  falNely  and 


meot ;  but  yon,    instead  uf  having  but  tuur 
daya  sAer,  had  eight. 

OaiMi.  It'your  lonkbip  pleaaes  to  give  me 
tinw  till  Monday. 

L.  C.  J.  1  tell  you,  we  cannot  do  it.  If 
Mr.  Wallop  have  any  thing  to  say  tor  you,  we 
will  hear  him  P         * 

Mr.  WaUop.  I  have  nothing  to  say. 

Ait.  Gen.  Ilere  arc  lour  exceptions  deli- 
fared  to  me  last  night,  as  inudc  by  Mr.  \\  alUi]». 

L.  C.  J.  But  he  Bays  he  has  nothing  to  say. 
We  know  not  whose  tliese  exce|)tions  are. 

Gilet.  1  do  deliver  iu  those  exceptions,  my 
lard,  pray  let  them  be  read. 

L.  C.  J.  Head  them,  sir  Samuel  Astry.- 

Ci.  of  Cr.  Hsads.  Douiinus  Rex  versus 
Oalsa.    The  Defendant's  Exi*epiinns : 

1.  Tbat  a  witness  sworn  in  the  behalf  of  the 
fcing  in  a  process  of  high- treason,  cauuut  be 
punished  for  perjury  by  the  king. 

S.  Th%t  it  does  not  appear,  that  the  ImYict- 
Bents  of  Ireland,  &c.  found  in  Middle>e«,  w<'re 
legally  transmitted  into  l^indon ;  nud  roiive- 
quently,  all  tbe  precLcdiDgs  thereupon  wtre 

*  coram  nun  JiuUcp.' 

3.  That  the  perjuries aaaigned,  are  in  matters 
Ibreign  to  the  issue. 

4.  It  is  *  KesolutioSignat*  in  that  part  of  tttf 
Indictment,  that  mentious  what  the  dv  fi-tnlant 
swore ;   and   in   the    perjnry   assigned,    it  i.s 

*  ResoiutiO  Signand*  ;*  and  It  is  no  good  as- 
signment of  the  perjury. 

Just.  WiihtHS.  These  are  doughty  excep- 
tions indeed. 

L.  C.  J.  Mr.  Attorney,  what  say  vou  unto 
tliem  ? 

Att.  Gen.  Tridy,  my  kinl,  I  think  I  \wvt\ 
not  say  much  to  them.  The  first  execpium  is 
a  plain  inisiuke  ol*  the  indictment  :  tor  Uud 
Mr.  Oatcii  bt>en  indicted  upon  the  statute,  it  ' 
bad  been  something  ;  but  at  the  common  luiv. 
certainly  he  may  be  prosecuted  by  the  kinsf, 
though  lie  ^as  witness  tor  the  king'befitri*.  As 
to  the  second,  that  it  does  not  appear  lroland*s 
indictment  was  well  trausmitted  from  Midille- 
iex  to  London  ;  that  sure  is  wtdl  enough  :  for 
atler  it  is  recited,  that  they  were  so  and  so  in- 
dicted, it  does  set  forth,  that  the  trials  wei« 
bad  upon  records  there  dcpeoiUng  before  the 
eomroissioiierB  of  O^jrer  aiid  Tenniner,   and 

£ml1- delivery  ;    and    it  shall   be   taken,  tliat 
fy  were  weU  brought  btfosi  tb«i».    A«  to 


corruptly  swore  tlut  he  was  present,  and  thai 
he  carried  th«-  resolution  to  be  aiffncd,  and  he 
saw  them  sign  the  resolution.  N(»w,  in  tlieee 
two  thinpi  we  have  laid  the  penury ;  1.  We 
say  he  was  iHjt  there  :  and,  9.  He  carried  no 
such  residution  to  he  signed.  Indeed,  we  de 
not  say  that  he  did  not  see  it  signed,  nor  we 
need  iiot ;  for  if  he  were  n«it  theri*,  nor  did 
carry  it,  he  eoiild  not  ace  them  sign  it.  There 
is  notlring  in  the  exceptions,  my  lord ;  end 
thcri*fore,  I  i>rav  your  judgment. 

L.  C.  J.  IS  tliere  any  body  of  counsel  fbr 
.Mr.  t>aies,  that  will  say  any  thing  tu  these 
exceptions  ? 

Outct.  I  pray,  my  lord,  that  I  may  have 
liberty  but  till'  Monday,  tor  my  counsel  to 
prepare. 

/..  C.  J.  No,  we  cannot  do  it :  indeed,  if 
there  had  been  any  colon r,  or  weight  in  the 
exceptional  it  might  ha^-e  been  somfthiog; 
though  wo  have  indultred  in  this  ease  alresHiy, 
more  than  we  used  to  do  in  cases  of  this  nature  ; 
ior  it  is  known  toetery  l>ody,  that  kunws  anj* 
thinij  of  thi'  rourse  and  practice  of  the  court, 
that  after  convii*tion,  no  mon*  than  four  days 
are  allowed  to  move  in  arrest  of  judgment. 
.\nd  be'inf?  the  prarticf  <»f  the  court,  it  is  the 
latr  vi'  the  conrt :  and  I  am  sure,  as  little 
favour  oiiyht  m  In-  shrwn  in  a  rase  of  ppijury 
as  in  any  caM»  HhatNoe\er  :  but}  el,  howevpr^ 
Ikhmium*  he  ^lioiitd  ii<»t  think  that  the  e.xtreinitv 
of  the  la\«-  uHs  ainird  at  by  the  c<iurt  in  this 
4*ase,  mil  he  hiiiWered  in  his  b'gnl  dc*f(^c*e,  the 
C'Mirt  (lid  ludnliTf  him  more  linii^tliun  iiusnallT 
tfiaiituil  in  siu'li  v.x^vs  now,  as  for  the  exce|»*- 
t(Oi:s. «  ertaiiily  tht-y  are  vitv  frii'iloiis. 

Fo."  lilt  tirst.  It  would  Im*  adnui'vUe  doctiiue 
iiidfi^l,  incase  it  should  odtain,  that  if  a  uiaii 
1m>  a  wiiiH'ss  in  any  case  tor  thi*  kin;5,  and  tor- 
!  s^icar  liimself,  hi'  should  n<il  be  pruseCMtcd  lor 
perjiir\  at  the  kiu^'ssuit:  for  we  know  that 
no  iiian  can  hv  prosrt-iirrd  for  his  life,  (except  it 
bv  in  eaMis  of  apiH*:i))  liut  at  the  suit  of  the 
king  ;  and  to  lie  sure,  all  pntsecul ions  for  trea- 
son must  Ite  at  Wis  suit.  If  tlieii  witnesses 
comv  and  forswear  iheiiiselves,  to  take  away 
nu-n*K  loi'ti,  and  tlipv  should  not  lie  called  in 
4ju('ktion  for  it,  criinmaliy,  by  the  king;  that 
were  a  fine  way  to  sanecify  tbe  greatest  vH- 
lainy,  and  make  the  pnx:ei»of  law  to  become 
an  iniktrument  of  the  most  infamous  cruelty  in 
the  world.    I  presume,  eo  geotleoiAD  at' the 
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har  would  thiok  that  an  exception  fit  to  pat  his 
hand  to. 

Tlien  as  to  the  second,  That  the  perjury  is 
not  assifi^ned  in  points  material  to  the  issue,  that 
is  plainly  othertrise ;  for  the  time  must  needs 
he  very  material,  because  it  was  impossible 
that  Mr.  Ireland  could  be  guilty  of  the  treason 
sworn  against  him,  at  his  chamber  in  Russel- 
8tVeet,  between  the  8th  and  19th  of  August,  if 
he  were  not  in  town  between  the  8th  and  12th 
of  Autfust :  nor  could  he  be  privy  to  the  trea- 
son sworn  by  Bedloc  the  latter  end  of  August, 
or  the  beginning  of  September,  in  Harcourt's 
chamber,  if  he  were  out  of  town  from  the  Srd 
of  August  till  the  14th  of  September ;  and 
therefore  both  these  perjuries  were  in  the  very 
pbints  in  issue. 

And  then  for  the  34th  of  April,  which  is  the 
main  perjury  of  all ;  it  is  not  laid  in  this  in- 
dictment, that  there  was  no  consult  of  the 
Jesuits  upon  that  day  :  nor  is  there  any  notice 
taken,  that  there  was  no  consult  at  the  White- 
Horse  tavern  ;  but  it  says  only,  that  Gates  did 
swear,  there  was  a  consult  there,  and  that  he 
was  present  at  it ;  and  that  he  saw  the  resolu- 
tion written  down  by  Mico,  if  I  do  not  misre- 
member  the  name :  auf]  that  ujran  the  24tli 
of  April,  he  went  with  it  from  chamber  to 
chamber,  to  have  them  sign  it.  And  then 
comes  tha  indictment,  and  assigns  the  perjury, 
*  Ubi  revera'  he  was  not  at  llie  White- Horse 
tavern  that  day  ;  and  1  think  it  is  pretty  plain 
h^  was  not,  f<ir  ttc  was  then  at  8t  Omers. 

Then  admitting  all  that  matter  about  the 
signing  of  the  re»olntion  to  be  out  of  deors,  a 
plain  perjury  is  assigned  and  proved.  For  it 
was  most  proper  for  them  to  lay  it  as  they  did ; 
and  so  it  was  in  the  other  point  too  ;  he  swore 
he  carried  the  resolution  from  chamber  to 
chamber,  and  saw  it  signed.  Now,  say  the}', 
he  did  not  carry  it  from  chamber  to  chamber 
to  be  signed ;  and  if  so,  then  he  could  not  see 
it  signed  ;  and  it  will  all  be  well  enough  sure. 
Anuif  any  one  part  of  the  oath  he  swore  proves 
false,  that  is  sumcient  to  maintain  this  verdict  ; 
audit  is  notoriously  plain,  it  was  false  through- 
out 

And  of  this  matter  he  now  stands  convicted, 
upon  as  full  and  plain  an  evidence  as  ever  was 
given  in  any  case  in  the  world  ;  and  I  am 
sorry  to  thiuk  that  any  roan,  who  is  guilty  of  |  preamble  of  the  act  for  taking  it  away  does 
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And  as  the  crime  is  irrraty  to  it  is  to  b« 
known,  that  a  pro|)ortionable  punishment  of 
that  crime  can  scarce  by  our  law,  as  it  no%v 
stands,  be  inflicted  upon  him.  But  that  yoii 
may  see  we  have  considered  how  to  punish  it, 
as  such  a  crime  does  deserve  ;  we  have  con- 
sulted with  all  the  judges  of  England,  that  if 
the  law  would  allow  it,  he  might  have  such  a 
judgment  for  this  heinous  oflence,  as  might  h% 

f draper  to  terrify  all  others  from  committing  the 
ike  again.  For  punishment  is  not  intended 
only  for  the  sake  of  the  offender,  to  reward 
him  according  to  his  deserts;  but  it  has  a 
prospe(!t  also  of  example  aiMl  terror  to  all  others, 
that  they  should  take  care  how  they  offend  in 
any  such  manner,  and  that  is  as  considerable 
a  part  of  the  end  of  the  law  as  an  v  other. 

Gentlemen,  it  is  known,  that  by  the  old  laws 
of  England  perjury  was  punished  with  death  ; 
it  grew  a  little  more  moderate  afterwards,  no€ 
to  make  tlie  crime  the  leas,  but  because  of  the 
danger  there  might  be  of  malice  of  some  re- 
vengeful perwns,  hy  endeavonriog  by  perjury 
to  convict  others  of  uerjury.  But  the  next  step 
was  cutting  out  of  the  tongue,  to  shew  that  the 
law  in  all  ages  had  an  abhorrency  of  false 
oaths,  and  punished  that  impious  crime  of  per- 
jury with  the  most  terrible  punishments. 

Since  that  time  our  ancestors  have  yet  been 
more  moderate,  and  liave  not  extended  the 
judgment  to  life  and  member ;  but  by  the  una- 
nimous opinion  of  all  the  judges  of  England, 
whom  we  purposely  consultol  with  upon  this 
occasion,  it  is  conceivetl,  that  by  the  law,  crimes 
of  this  nature  are  ]ef\  to  be  punislicd  according 
to  the  discretion  of  this  court,  so  far  as  that  the 
judgment  extend  not  to  Kfe  or  member. 

And  I  tell  you  this.  Gentlemen,  the  rntlier^ 
because,  I  oImitvo  our  In w -books  are  more 
silent  here,  in  regard  the  judgments  for  these 
offences  are  not  so  solenmly  and  paiiicularly 
entered  up,  as  they  are  in  rases  ca[iita! :  But 
they  are  \ci\  more  discretionary ;  because  that 
crimes  of  this  nature  may  bie  attended  with 
l>articular  circumstances  either  to  aggravate, 
or  lessen  the  punishment:  And  therefore  the 
punishment  might  be  distributed  accordingly. 

And  fur  that  reason.  Gentlemen,  it  is  well 
known  to  us  all,  that  that  wtis  the  occasion  of 
taking  away  the  court  of  Star-Chamber,  as  the 


aucn  an  offence,  should  continue  so  obstiiiute 
and  hardened  in  villainy  as  he  appears  to  be. 

But  I  think  it  not  amiss  fur  me  V>  sny  some- 
thing ujioH  this  occasion,  lor  the  satisfaction  of 
some .  that  hear  me  ;  aud  for  an  example  for 
the  future.  The  crime  whereof  this  man  stands 
convicted  is  certainly  a  very  heinous  one,  at- 
tended with  such  dismal  consequences  that 
ensued  upon  it,  that  1  think  no  man  cun  have  a 
true  Christian  spirit  in  him,  but  he  must  begin 
to  melt  with  tlie  consitlcration  of  the  great 
mischiefs  his  perjury  has  brought  upon  himself 
and  us :  it  has  brought  the  guilt  of  innocent 
blood  upon  many  ;  to  be  sure  it  hath  upon  his 
own  head,  and  i  pray  God  deliver  all  men 
from  having  auy  hand  in  innocent  blood. 

Y«L.  X. 


manifest :  That  inasmuch  as  the  authority,  for 
the  correction  of  all  offences  whatsoe\'er,  wna 
by  the  common  law  of  this  laud  originally 
fixed  in  the  court  of  King's- }Wnch  ;  and  the 
proceeding  by  information  in  the  Star-Cham- 
ber, when  it  might  be  by  process  in  this  court, 
was  looked  u(K>n  as  a  double  way  of  i  exation ; 
therefore  that  court  is  alwli^hed,  and  the  autho- 
rity of  the  King's-Bench  court  leti  entire. 
And  it  is  notoriously  known,  how  nunisbments, 
oi'  all  sorts  and  Cinds,  were  inflicted  by  the 
court  of  Star-Chamber  for  perjury,  and  such 
like  offences,  while  that  court  was  up;  and 
since;  that  time,  in  Fox's  case  and  others  thai 
you  have  heanl  of,  it  has  been  according  to 
the  discretion  of  this  court,  punibhed,  at  se- 
4P 
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DOW  oMoed  ;  and  indeed  we  inuit  bave  been 
ihcurtolv  blind,  if  thej  had  ooc  been  opened, 
•  first  by  tilt*  contradiclioDi,  improbBbilitiefty  and 
'  im|iosfliibilitirs   in    yoar  own  leitiroony ;    but 
1  likewine  by  thi*  pcmtiie,  plain,  dirpci,  and  full 
'  pHKil' of  forty -srtru  nitni*s:«Hi  In  one  particular 
;  |Miint :  af^aii'ist  n  lion:  yon  had  not  one  word  to 
ubji^ct,  but  tljcy  were  rapisis  and  Roman  Ca- 
hotirs  ;    wliich'^iis  no  objection  at  all :  th«nigbt 
At  the  same  tiiue,  it  did  ap|iear,  that  nine  or 
!  toil  of  thi'in  wenr  Pnftratunta  of  the  church  of 
I  EnirJand.    That  was  all  you  had  to  aay ;    you 
had  not  one  word  to  jurtity  yourwlf  from  that 
great  und  hrinoni  |ietjury  you  were  accused 
of.     I  hiipc,  I  ha«e  not  bi-eii  thought  a  man  of 
ill -nature ;  and,  I  confeav,  nothing  haa  been  so 
gn-at  a  rcgrrt  to  mc  in  my  plare  and  atatiooi 
as  to  gii«*  judgnirnt,  and  pronounce  the  aen- 
trace  of  hw  aipiinst  my  fdlow-aubjecta,  mr 
felkiw-m-atumi :    Hut  as  to  vou,  Mr.  Oaiea,  I 
cannot  say.  my  fellow -christian.     Vet,  in  thia 
caj4e,  when  I  consider  your  offence,  and  the  dis- 
mal I'flVcts  that  hare  followed  upon  it,  1  cannot 
say,  I  have  any  nmnrse  in  i^iving  jiulgnient 
upon  vou.     And  therelore  hating  told  you  my 
ilinnclits  hliurtly  alKmt  your  cnme,  and  bow 
ri'adilv  I  pronounce  your  sentence;    I  ahall 
now  Jc<'lurc  the  ind;>;uient  of  the  con  it  upon 
)oa.^    And  it  is  this: 


▼erely  aa  thia  court  ihodght  fit,  so  aa  the  sen- 
tence did  not  extend  to  life  or  member. 

Now  I  thought  it  proper  for  roe,  not  only 
for  the  sake  of  tlie  case  now  before  us,  bin  ulso 
fur  your  learning  sake,  to  tell  yi»u,  this  was  the 
resolution  of  all  the  judtrfx  of  Envland,  U|iuii 
consideration  of  the  prece<lentff,  and  of  alt  the 
rules  of  luw  ;  which  lin«e  Ui'ii  fully  dcliated, 
and  considered  ot :  And  this,  1  declare,  is  ilicir 
unanimous  opinion. 

If  thin  this  b«r  so,  and  it  is  left  to  the  iliscre- 
tion  of  the  court  to  inllict  sucli  |Hinishnient  as 
they  think  tit :  far  be  it  fnmi  this  court  at  any 
time,  as  on  the  one  side  lo  indict  punishment 
heavier  than  the  ci-inies  deserve,  (no,  we  would 
rather  use  commiseration,  than  extraordinary 
and  exorbitant  severity  ;)  so,  on  the  other  side, 
to  let  go  crimes  so  notorious  and  lieint)us  as 
tbeae,  without  the  severest  mark  that  can,  bv 
law,  be  put  upon  tliem.  When  a  pmon  shall 
be  convicted  of  such  afoul  and  nialicions  |ier- 
jury  as  the  defendant  here  is,  1  tlihik  it  is  im- 
posHJblc  for  this  court,  as  the  law  now  stands, 
to  put  a  pnnisliment  U|M>n  him  any  way  pro- 
|iailiouubIe  to  the  offence,  that  haa'drawn  alter 
It  so  many  horrid  and  dreadful  consequences: 
We  do  therefoiv  think  lit  to  in6ict  an  ezeni- 
pbry  punishment  uiioii  this  villainous  perjure<l 
wrcti-h,  to  terrify  otiieni  lor  the  future  ;  which 
b  not  mv  |iart  to  pn»ni>unoe :  Dut  whai  it  is, 
uy  brother  will  ttH  you. 

Jil.  6'i7i.  My-lonI,  you  ulll  ho  pVeaced  to 
PCiuembiriheru  are  too  Jiidgmeuti). 

/*.  C  J.  Tlieru  ure  ko,  we  know  it  ^ery 
well,  Mr.  Attoruev. 

Ait.  (Jan.  That  vthii'h  won  tri(>fl  first,  was 
about  the  conautt  about  the  '24th  of  April ;  we 
desire  that  some  pariicular  mark  may  be  bct 
upon  that  day. 

Then  the  Jiiil(;^os  cnnsulteil  a  lltt!e  tuiri^thcr, 
iml  :Mr.  JusUce  Withiiik  pi-unuuiiced  the  fcen- 
te-ntcihus: 

Just.  Within$,  TitusOatPS,  vniiaroroiivict- 
td  n|M»u  two  lodictnieuts  for  IV'vjiiry  ;  I  xav, 
fur  IVi jury :  I  must  repeat  the  word  t\%i«*e« 
btx:a(iM'  vuii  arc  doiihlv  ctmvicted ;  one  ot*  the 
gri.itchl  uii'foce^  that  our  Uih  has  cd^nizince 
ol';  ii  i-i  i»o  in  its  otvo  natiii-c:  ^  Hut  ymir  {»er- 
jury  has  all  tlt».*  a*;;oni  vat  ions  llt^t  can  ho 
tliou^iit  of  to  beixhi^'U  it.  If  a  iiii-.n  kills  ano- 
ther with  his  s\%iinl,  and  tlifie  l»^  roroi))i>i-i;l->t 
nialico  in  the  case,  lie  is  to  !k.-  hani^t^l  fcr  ii : 
But  wlien  a  man  shall  draw  iriiiocmt  h\i-v\ 
upon  hiniKcIf  by  a  ntalicions,  punifdrt.itt.tl, 
fklse  oath,  tJien*  ift  nul  oi>!v  blood  in  tin.*  c.-i-. 
but  liko^Kisc  pc'jury,  corrcipt,  ni.iiieioiiA  {M-r- 
jury  :  1  know  not  iio\v  1  can  .-ay,  hut  tliat  the 
law  i'i  (liJertive  i!iat  such  a  ont^  in  ni-i  to  Ik* 
hiuii>od.  For,  it'  \\i-  ronsider  tlitise  diuidfiil 
cH'et^is  which  iiKVc  fdiioiied  upon  yo'ir  pi  r- 
jisry,  \%e  nii:-i  « ctit'lode  our  law  (ielti'tiii-; 
l])e\  ii!i*  .s.>..'!i,  M5  III)  Lhri'.liii'i  s  lii-^rl  cr.n  i;.«:«  ., 
of,  kviiliOiii  liU't.-d;!!^  iui'  li*  :t  '•nnocinl  l>l«t.';>i 
vihich  utvf  shed  \.\  vm.r  o.i'i;  aiid  every 
kiM>tvii^«;  man  hcliLVrs,  asni  e\t:i y  hoiK'Sl  man 
yuLfci*  I'l^r,    («ud  \tt  ihankud,  «>!!•'  «'\i«  arc 


**  First,  Tlie  Court  does  order  for  a  fine, 
"^  th&<  yen  pay  lOOU  luarka  upon  eadi 
■^  Indictment. 

•*  ^c'condly.  That  you  be  stript  of  all  your 
^'  Canunical  Habita. 

"  Thirdly,  The  Cuiirt  d«H!s  award.  That  yott 
**  do  Ktand  upon  llw  i'ilinr^,  and  iu  tho 
*'  l*illurv,  lifie  liefore  Westminster- haU 
**  i^ate,  ufMin  3Jonilay  next,  lor  an  liour*8 
*'  time,  betwi*en  the  houis  of  lo  und  19  ; 
**  with  a  papier  over  your  liead  (whieh  yoa 
**  iiiiist  liist  v^alk  \\i\\\  round  nlMnit  to  all 
'*  tho  CiMiris  ill  Westniinsior-hall)  dcclar- 
*'  m?  your  criiiit'."  ^Vud  that  is  i»|ioa  tha 
ficst  IniiictinC'iit. 

**  Kouithly,  (<:n  the  Second  Indictment), 
^' n|Hin  ViK-silay.  jiua  diall  stand  upon, 
"  an.l  in  the  i'.iK<:y,  at  the  Unyal  £z- 
*'  4  li.ui^e  in  Lcni!on.  tiir  the  xpaee  of  wa 
^'  hour,  biMwicii  tiie  ituurs  of  twelve  and 
*Mi%Q  :  wiiU  liic  snnic  inscription. 

'*  \ou  sImII  n|>uii  iltc  i:ext  Wedneadaj  ba 
"  iftliijMiul  ti-u:u  AMuit:e  to  Newtrate. 

**  I'pon  I  lii'.ay,  \<iU  s)::ill  be  whipiied  frooi 
*'  N(.\\i;.iti>*iii  r\u;uiK  hy  the  Lauds  of 
**  ihe  CO  ittiiuu  l.uti<*:tnan.'' 

'  Dnt,  Mr.  Uiics,  ue  vannat  hut  remember^ 
j  tiirrc  UvTv-  M  \tT;J  |.  '.rl  vi.iar  tiiiies  yoii  aw  ure 
I  ta!ae  uIniiiL-  hi.d  tii.:-i  :(M4  .  aa»  annual  com« 
!  nxinor  iti.  :.j,  \u\\.  .i  i..a\  iitt  known  to  all  peo« 
I  I»tt'  i.s  liii.^-.is  jbijii  i  M\  ue  hate  taken  special 
a.i(-  (if  }i»u  toi  lu  .i:u....il  puiiishiueut. 

!      ••  rjior.  tilt  ?!»'..  I  r  A|  ril  every  year,  as  !on|f 
;  "  a..  y«.::  ii\«\  \iiu  ^rc  ui  stand  upf-u  the 

•*  IMJrry.  ai  i  "i:i  \\.c  i*illurv,  atT}burn, 
-jiiit  f*ij[)'jhit'f  H'  the  golluway    tor  the 


isiri 
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"•pwaofuhofflr,  between  tlieluniraaf 
"  ten  end  twelre. 

"  You  ere  to  sUnd  apon,  end  in  the  I^llory, 
'■  here  at  WeitmiBfter-hall  gate,  erery 
**  Otb  of  Auguft,  in  erer^  y^r,  *o  long  an 
*'  jeu  life;  Aad  thai  it  maj  be  known 
'■  vbatwe  mean  bv  it,  'tistu  rem  en  ' 
"  nhat  he  awure  about  Mr.  Irdaod'i 
"  IM  ia  town  between  the  8ih  and  12lb 
*■  ot^ngiwt.' 

*'  You  are  to  itwid  upon,  and  in  the  PjUoiy, 
"  atCbM-iug-cnwi,  on  thelOthorAugiiat, 
"  etery  year,  duiiug'  your  life,  for  an 
"  honr,  lielween  ten  aaa  twelve. 

"  The  like  orer-against  the  Temple  gale, 
"  uMd  the  1  ith. 

*■  And iipOD  the9dorSepteiDber,(ithicb  ii 
••  anoinet  aobHimu  time,  which  you  can- 
"  not  but  be  rcmember'd  of)  you  are  to 
"  stand  upoii,  and  in  the  Pillorjr,  fur  the 
"  apice  of  one  hour,  brtween  IweWe  and 
"  two,  at  the  Royaf  Exchange :  and  all 
"'Ihi*  you  are  to  do  ^Jtxj  year,  during 
"  your^ife  ;*  and  to  be  committed  doae 
"priaoner,  aa  long  aa  you  lire." 

Thii  I  pronounce  to  be  the  Jiidgmcot  of  the 
Ceurt  upon  you,  fin*  yonr  offencei.  And  1 
niul  tell  you  plainly,  if  it  had  been  in  my 

Cvr  to  have  carried  it  fuitheTj  I  should  not 
>  been  imwilling  to  have  giren  jodgment 
of  death  upon  youj  for,  lamaure,  you  de- 
■frreiL 

L.  C-  J.   Mr.  Attorney,  we  will  take  care, 
(hat  the  Clerk  ahatl  diitingiiiih  the  Judi^eots 
fa  Ibe  Entriea. 
Tbm  the  rrimner  fru  taken  aiMy. 


!r  agaimt  tbeee 
*b)ch  bad  been 


Uonaeiof  PartiaoMnt  for 

Ju^iniMta  and  the  Verdict     

obtained  agunat  him  by  the  duka  of  York  : 
(8m  the  Case  at  p.  1S5,  of  Ihi*  Tolame  i)  of 
which  applicatioaa  tlie  foUowing  particoiars 
appear  in  die  Joumals : 

March  S8th,  1689,  Jnatice  Dolben,  one  of 
the  Jnitica  of  the  Court  of  Kiog's-Bench, 
hronghc  into  the  Bouse  of  Lords  three  Writs 
of  Errors,  Rex  senui  Gates,  Rex  vemu  Oates, 
DuK  Eborac'  wrwiiOatct.  On  the  ffth  of 
April,  the  Bouse,  upon  reading  the  P^lioo  of 
lllos  Oalea,  praying  a  day  may  be  appointed 
Cifhearing  counsel  to  argue  upon  hi*  Writs 
of  Error,  ordered  that  counsel  should  he  heard 


*  II  appears  by  Ihe  account  in  this  CoBec- 
tton  of  the  Trial  orRichard  Batter,  <m  the  SOtb 
of  diia  aame  month  of  Hay,  1085.  tiiat  Oatea 
<rai  then  stand  irg  in  the  piUory  io  New  I^- 
hoe-VHrd;'  and  m  Narcissus  Luttrell's  BIK 
Brief  Relation,  ttc.  it  is  said,  under  dau  Ap- 
gnat  tldt,  1088,  •'  Tilua  Oatea  stood  in  ihe 
fiAoty  U  Cluiii^;-crM>,  KCoitiBg  t»  uiwal 


judgnMUa 


OB  Ibe  l&th  of  that  moDth,  whereof  Oatea  was 
to  caiiK  timely  notice  to  be  giteo  to  the  At> 
toroej'  General.  On  that  day  the  House  did 
not  sil,  bul  on  the  SSd,  an  order  was  made 
for  hearing  the  Envrt  argued  on  the  96di, 
fta  which  day  is  ibe  Iblluwing  entry  in  l()a 
Juuruals : 

This  day  being  appointed  for  hearinfr 
connael,  to  argue  the  errors  io  (he  wriis  nf 
error  brought  inio  this  House  by  Titua  Oatea, 
to  rererse  the  Judgments  gireu  auunst  him 
ill  the  King'e-hench ;  two  at  tbe  suit  of  kioir 
Charles  the  aecend  ;  and  one,  a  judgment  ot 
the  suit  of  the  then  duke  of  Vorfc  }  itwceOMel 
ef  Tilua  Dates  appeared,  and  were  ready  «| 
■lie  bar ;  but  no  connael  appeared  «  tba 
kind's  b^alf,  to  maintain  the  j 
againat  Linn ; 

Wbereupoa  TbOBwa  Balea,  totidtor  br 
Titua  Oates,  being  swam  nt  tb«  b«r,  droned, 
"  That  he  bad  scrred  stvoral  ordeia  of  dris 
House  made  in  tbia  caae  opeo  Mr.  Attomej 
General,  to  girebim  Botievtbat  dwtnalwu 
to  lie ;  and  the  last  order  on  the  94iii  of  thb 
ioflant  June,  fbrlMaringoftlieoaDsetbis  day; 
and  Hr.  Attorney  said  In  liim,  that  be  beliared 
be  ecnM  not  mkoc." 

Then  the  Hooaa  beard  the  cennad  af  Titoa 
Oaten,  l»  maintain  the  etron  aaugned,  and  Io 
make  good  tluir  exceptions  in  p«Mnt  uf  law.* 
Which  ended  ;  the  counsel  for  Titos  OUaa 
was  called  in ;  and  commanded  by  the  House, 
to  set  down  in  writing  what  arvumenl*  and 
exceptions  Ihey  bad  this  day  ma«  against  the 
Judgmeou,  and  dellTer  Uwin  to  iha  Lord 
Chief  Justice  of  lbs  King's  Bench  to  morrow 
morning. 

On  the  next  day  the  Lord  Chief  Justice  of 
the  court  of  King's  Bench  acqoainied  tbe 
House,  That  the  counsel  of  Titus  Oatea  had 
deiirered  to  him,  in  writing,  the  Exceptioos 
they  made  yesterday  at  tbe  Mr,  to  tbe  wriuof 
error,  between  Titua  OntM  and  the  kiiw. 

Wheicupoo  it  is  ordered,  T^imt  nr  RichBi4 
Holloway  and  nr  Francia  Wiibins  be,  and  art 
hereby,  required  to  auend  this  House  on  Sa- 
turday the  4th  ot*May  next,  to  gire  their  ren- 
sous  or  grounds  for  their  jndgmcnt jri*en 
against  Tilus  Oatea  in  the  cntut  of  iQafu 
Seacb ;  and  that  copies  of  the  pmnts  insiNed 
npooby  ibeoounselofthesaidTiliwCHtca  bn 
herewith  sent,  to  be  cootidend  of  by  tb«m ; 
and  hereof  they  mav  not  fail. 

On  tbe  6ih  of  May  tbe  Hoose  order,  tbal 
the^  will  bear  Uolkiway  and  Wilhinsto  gim 


Holkmyand  With 
T  grounds  (iw  tbeir 


giren  against   Tilus  Oates  to-morrow. 'Tbia 

order  was  ooutiqiied  from  time  to  time  till  tb« 

94th  of  Hay,  when  it  was  ordered,  Tbal  to* 

orrow  the  Honsp  lake  into  cowudoalion  T1- 

s  0>iea's  three  writs  oTerror,  and  tbatHoUo- 

av  and  Witbins  should  atmd. 


by  tbe  (jpeaker.  Whether  Eedid  own  ibis  pui«-r 
Am -ho  aoiverad,  Ua  did  6wn  this  peper.  The 
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aiH'stion  hein^r  put,  Hlietlior  the  |iap«T  ownnl  was  out /if  tonn  hU  August:  to  this  Mr.  Ire- 
list  inuriiiiiif  U\  Titus  O.itp^,  at  ilir  lur,  sin II  land  iini'liirrd  ICIUvior  nriil  Anne  IreUnd,  who 
Ih- iiuw  rcail?*  It  i^-asrcsolied  in  the  atTir-  tt'stakil.  In;  «rt  out  I'nr  Siaffunivhirc  the  Sd  of 
niRiivc.  j  Au:;u<i  Vt7:\;  ni.c  liurrison  testified,  he  met 

;  >lr.  In  Ik  mi  •uj  ilu-  M\i  *t\'  Au-just  at  SL  Albans, 

1  hen  the  said  Paper  was  read,  as  follims :      •  a,„|  „.,^  ,;,  i.j^  r..iii|.'!:iy  till  lliu  lOih  iti  Stat- 

«:  Ti     #■     .    i'-r.      t\  .       11   f»    1       II       r   "  l""nUlii'f  ;  ai:  i  Mr.  tiiD'Mnl  SMuif,  Im^  saw  Mr. 

,•       ,  .     .        .      ,         '        ,        .  :'  .,        IrHbiiij  tuo  d;i\s  alli  r  Nt.  ISarthomiiiew  s  d:i\, 

liTt':!    Ill    t:.c    UlJiI.r    C'OllMilifrutinil    Ol    llu?     ^.1,1      ,.,1       ,  L?      ,        1    .    :«  w.    iv  ^1  .!.:.„ 

lu-lii  .In.juurali  t:  till' l.(iid.«  Siiuitu'd  ainl  .  ■                 .       1  •  1    «i  .                1  1^1. ».i*. 

rp                       ...                   •    '       I-          .  ••  I  :».i:..s\*ert«i  \i  In  li,natispniip«l  Ireland* 

li'iiiiir;-.!-,  aau  Luuiuiuus,  in    larhaiiiuii  1    ■    ^  ■     ....           .  .   _.  ^»'   *.. -..^.     1.^.  ti... 

ft,^t.j;,i,.,,j                             •          '  »»•»';;  »'»  J'JW"  '^r.dl  part  ot   Aupjst,    by  the 

ti>iitiuiMiiy  lit  ^!r.  ISimIUn!  and  one  Sarab  l*atne 
•*  T!ir  s,.:;!  Ti'iis  Outra,  in  the  year  l»i7i*,  lati-  s  rvant  ifi  tin*  aliire»aid  CiroiT,  who  tesii- 
tfliscotiiod  3  luirrid  l^■pi^h  conspirui'y,  for  ilu>  Ik*  I,  •^lic  sa\«  Mr.  IreUnd  about  tlic  12lh  ol' Au* 
dc.sti')ii-iic:i  I  t'tltc-  !;ilf  kin:;  C'hurli*:*  'J,'  liis  pri*-  ;:u  t  ut  Iiks  on  n  diHir  in  Uussell  Street ;  whtre- 
rei.t  nh:M<:y  (I  !u-n  prints:  (iff  liaii;..v,)  nad  the  upon  the  jury  t'oiiiid  Ireland  guilty,  and  the 
I'riiUkUi.i  ir!i<;i4iii  uiihin  these  km<^iiiiiiis;  •  luid  rJMi-r'jiisiicfSToin  told  them,  ^  Tbe\  ha4 
and  pni*ci!  it  su  l'u!|y,  tliat  srverj  paiu;.inciits  ,  '  dm.e  liki:  hoiKiit  i^LUtleuieu  ami  good  Pro- 
nnd  i-i-ii.t.-  "t'j'^stiii',  beliire  Hhoin  he  '^ave  iii*<  !  *  '*  ^l^ntt  ' 

testiuiuiiy.  declared  their  beliit'orit.  liy  piijii«' ;  '*  O.tdi  apiiearetl  at  the  Old  Jlailey,  13th 
ii'ntfs,  i.iid  the  oundeinnation  of  Ki'vurul  of  t!iv  !  Jiinr.  I'M't.  wlirn  W  liitibn*ad,  Fenwick,  Har- 
«u)iispiratars,  arciised  nnt  only  by  hii:},  but  by  I  cnurt,  iuid  Turm.T,  (uli  J«'bnit«uiid  IViests)  were 
ae^cral  oilier  witnesses  who  baduUoa  Liiuw-  tri>d  tur  xUo  same  conspiniry  ;  and  Uiesame 
ledge  of  the  smiiI  conspirApy. 

*-  'I  be  House  ot'Lonis,  In-inuf  ^rnKi!.lo  1  ftb  • 
l^preat  serticfMtf  Oju-s,  *^vi\c  bun  their  tbau!.s 
in  a  most  public  niiiuiier  ;  and  addii'-scd  kin;.^ 
C'iuiib  stlie  'jt!,  to  i^v.tiit  ills  royal  pr  >U  1  tU.n  in    Mli  »it<i  !-Jt!i  of  A'.i;;usil,  nur  the  Qd  of  ^Seplenl• 
thr-  said Oatts,  und  tu  i;i\j  liiiii  u  M.bNi<«ti ir-i*  i  b<r  t  i!!ouii:;«'. 

till  i\\L'  parliainrnt  cmi'  Ih  rcl  of  a  r(.v.:'.rd  suit-  I  "  i''«ir  luakini:  i^nod  the  lirst  olijetrtion,  they 
able  to  iiis  p'tat  and  puluir  srrxico  to  ttt«'  kiiii.  I  pri  diiL'id  ;i  cre.it   number  of  boya  from  8C. 


ob{ertiiins  ivcTf  made  to  Oalc^'s  evidence  then, 
as  :ii  tin:  fur; iter  trial ;  ridiluytj  Thai  Gates 
WAS  not  in  toun  at  the  coiwidt,  3ith  ApriU 
U;7^J\  nur  Irt-iund  in  town  between  the  nid 


and  kiiiudoai ;  and  tbivr  :.t>U-iiiii  ila\s  of  fu:.t- 
injrvc/i*  priii-!ainad,  ut  the  riciuc^i  of  tbrn 
9iiccL-ss:v(f  p:irii:iinrnts  \>}  iu::.'i»i(*  (lod's  &*>- 
RisiaiKo  ill  till'  Ji.i!  niid  ihrliirr  d!<(('ii\iry  of 
tii(*\:llaiiioi!^  niarliiiKitions  of  tlis*  ropi>h  parly. 
••The  !.:jid   O;itos  djvro^rred  tV.i-  Ii.iiii  ruiiN 


(V:  I'l  s  n^  Mai  tin  lldNlcy,  iWrv  i>oildin«rioii, 

(liii'.id  I'aluitr.  t'ti\  Itilli'i;;,  l*oHne4j  Fall, 
.litiiii  ll.(ii  ibe  CullCpTe  iMiilur.  CtMike  a  ia\lor 
ol  (IK'  ( 'o.lfi^e.  ami  a  I:i\  linalirr  of  th*i  JcKiiiUi ; 
those  all  leMiiU'd,  iliat  Oatcs  was  at  Si.  Onier's 
ail    \pril  and   !May  ;  imt   tlie  «-iidi-ii«*c  uas  &o 


('Mil  -!M-::.!:  i.ro  \\!:j.  h  ('- I.'iii:>;)  li<  M  luili  \.r  ii<i.t".ih)U>,  ai.d  llu*  vuliicssis  a()pi'ariii^  tA  Im? 
C'lial*"'  r**->:il't>  iir  t-i  ini-  .  iMiiIi  ki..:;'.>  \i!i..-ii  |  itiu:j.;!.;i  il  uml  •"iilt'iriK-iJ,  ilo-  t'loirt  ami  jiiiv  mC 
^•^avi- biiii  il!ir.<.i<>  (,r  |\;iii.ii,ii  ;.t  1  il!  sii:>!a('-  ipt  \.il  ii>  o;i<in  th"ir  tiNUnKtuy :  but,  ihal  ii:e 
tion  td'itsr  l*o{:isli  |iiot  ;  and  nth'T  Utti  i-s  Wiii  tiiisi  i;<Kid  m  limr  iiMiitinny  iiiii^lil  apiiear  ;  tii 
|iroihi<*c-fi  by  :i  [n  Tnoii  it'  <[u:iiit\,  by  \Tliit-!i  fiii'  '  ))ro«c>  tlini  (biti-s  u::s  in  iii>«n,  the  i*«)Uiisi-l  lor 
;:<»vi  iiiiiirril  was  •«:ifivii('d  id'  tin*  uct-i-r  Ikiih!  tbo  kiiijr  iirndnctHl  IMr.  Walker  an  ti&rtnl  nrti- 
di  .'I'lii^^  ofu  ^n-rit  iiiiiil^it  r  fil'stateat  t!:'.i  i.nii  iiislvr  oi'  tiio  rbuirli  t  \'  Kn<;laiid,  S;irali  i\fs. 
ill  oriler  tn  piKiin*  :i  £;n-a'i  siiiii  of  tu<:..f\.  I  Mr^.  .Ma\r»,  >lr.  I'atfo.  sir  Kudiard  Uarker, 
to  ]j;!t  (-.'I'tbt'  parli:iiin'i:r.  All  wliirli  diit  Mil!  ■  John  Kiillcr.  \Vdlia<ii  Suiiiii,  and  fine  Mr. 
iM.>-n!y  the  s'tlij  Oaic-,  r.iid  vciiiy  tl.o  tiiiib  o;  i  C'l.x  a  Kiimisb  pru^t.  who  ^sav  all  pitsitive  a^ 
his  ih«*ttii  ry*  I  li  tJ.i!«'>'s  l»  in-^  m   imuii^  i\ri{ii  sir  Kirhard 

'*  llr '.ipjirand  a  uituc'^s  :it  iIk*  (!!•!  I*.  i!i.-\ ,  |  lli.iixti-.  and  lit*  u->iifird  wliai  lii:«  streams 
aSTiiinNt  >Vlii1ebi'rad.  I'*«-Muit  ^.  Iivi^id,  I'lcki  r-  ^  Pai;i- uiid  Bulb  r  ImiI  tidd  liiiu  ;  which  ^ave 
inp-,  and  Grovo,  17  \h  r.  If; :;.  \\  iiit- brri-ili'inl  ,  -jfii  at  satiNtUciin:!  lo  the  ctiurt  and  jury,  and  mi 
I'cnwirk  werr  ii't  ihi  11  tr- tl -.  bur  i'iwkLrih:;^.  Oil*  s  \iasMi  rii^hl  as  to  thut  point:  but  a^  to 
Ci'ro\c',  and  Irrl-Midf  \wr(  lu.  '-.  .\\^.\.\-  t  uImiim  '  thfsic:.nd  ii!i(i  rfioii,  ubicU  11  us,  that  Irtdaiid 
tin- ( vidcncr  was  si  i\i\\  «...  !  |..u.  i,  ili.:  ihv^y  '  \^;isout  ui  luwn  all  Aui^ii^t.  and  thtTcfure  that 
wr]\  all  tlirt'c  4:/i;vi(.i:d  n.Mt  .  ti.c  u^'.iiniMU  it.I.iWswas  i.iUc  in  that  pai'tii'iihir;  tliev  pro- 
of ihtf  K:iid  Outv's  Hrid  yir.  IS^diof,  likI  \utc  ihi«vd  se\i'ial  uimo^ses  out  <it  Siatiun}:>liiiv, 
eXtC'.i-  d  itir  \\'"z'\Tv-  »i:.«hi.  |  !•»  pimp   Iivl;*ml  ibiTe:  ibo  lad\  T^milhrot  tts- 

*^  ,\l  tlij  lri:il,  t\.o  tl.iiiLT!  W'Ti'  obirrtid  .  lilicd,  Thiit  s;n»  saw  him  from  iiu"  Otli  of  Au- 
ai^aiii^l  (>ati<«'N  testiiii<»ii\  :  ti^.it,  tl^.l!  i:  ^^^till.•  j  u'.i^t  to  tlur  loth  ;  and  i>ir  Juhn  Imii)  Au^nsC 
hirw:Ls  p.(s:-iil  at  l>:c  nkiii  It  1:.  M  at  Kondn:!,  .'>'iii  till  August  9\U  \  and  Mr.  ILdwanl  ^H>utb* 
April  CI,  Ici/o,  w'u'.'W  t'lii'  Jc't'.tiis  ;.'i!i.  !^id  he  '  I'^^t  Irnui  Au^^u^t  3rd  till  Auunst  loth  ;  and 
was  not  CbLic,  but  at  St.  Onu  :  •: ;  liiit,  pi'ihini^  |  Mr$.  Harwell  and  berdniiL.hu-r.wlm  say,  they 
beiui;  oQl'ivil  in  pr^of  iIki-  f,  *.].[<  oijutiiri.i  ■  m:w  hihi  nn  AultusI  I7ib:  but  this  caiiif  nut 
waK  looked  upon  :>  \r.[::  :inv.  ;Vi\« !  ...^.  jx-.  ithiii  the  (-(unpasN  of  the  time  assigned  by 

"Tin-  St  fund  ft!»it.o:!i  u  w;,*-^  That  OMtt>  :  t).tUs.  A^aikivl  lbtM\  Mr.  Hctlloe's  lesiiTiitiuy 
•H-ore,  Ireland  w, IS  in  ti-wn  luiwtin  ihp  8ih  ■  ins  i  Si: ah  Paine.  Ainl  some  timt?  alter  tlu« 
mhU  I'iih  of  Au^^t^  and  ihty  aUcil^cd,  be  i  trial,  iu  taiue  Mr.  Jenuisoo,  who  lestiticN,  Thai 
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be  uw  ftlr.  Irvtaad  in  AnguM  U  I^mtM  ;  dl 
which  overtbroiTs  ibe  lettimnov  of  Hn.  El- 
lenor  Ireland  aod  Mrs.  Auoe  IrelauH,  and  the 
three  Suulhcots,  '•M  Papiili,  bd<I  reluiom  or 
Mr.  Ireland.  Tbe  Irstiinony  of  Sarah  Paine 
\taa  BO  mnncmt,  and  without  any  manner  of' 
cunning,  that  the  conrt  anil  jury  Ml  a  (freat 
value  upon  her  eviilpQcc.  TUua  was  that  ob- 
JFctino  then  anstrfred. 

"  Upon  Ibe  14di  of  Jane,  16T9,  at  the  trial* 
of  Hr.  langtiome,  Oatea  appeared  at  the  Old 
Saitey,  where  tbe  Sl  Omer  witness^  ep- 
peared  again  upoDthu  point  oTtime  and  place; 
and  the  court  ohaerred,  '  that  they  were 
'  roCDded  in  leatimony,  and  had  improtcd 
'lhenu«lTC*i'  but  the ,  witncNei  produced 
agaiuat  these  boys  wrre  ao  plain  in  their  >ea- 
timony,  thai  the  St  Onter  twyiwere  not  be- 
lieiedialhispointet  all. 

•'  The  duke  of  Yorif,  baring  a  gi«at  in- 
fluence upon  king  Chartea  2,  ai  alao  leTeTvl 
oOwra  at  the  Popish  party,  did  prevail  upon 
biin  to  auffer  the  aaid  Oatei  to  be  indicted  for 
perjury,  in  two  aereral  indictmeotf,  6  or.  T 
years  atier  he  bad  given  hia  teatimony  roit- 
<ceniiiig  the  Popish  Plot ;  and  broiigat  the 
Mtne  to  trial  on  the  Gtb  and  9tb  of  May,  IflSS, 
in  tbe  reign  of  king  James  3  ;  and  priMluced 
ihe  iBine  witneMPa,  irilh  the  ailditiun  of  some 
^tilers,  hut  an  PaptsU  and  breil  up-  at  ISi. 
Ouier's,  eaoeptlng  one,  »hu  had  his  education 
•t  St.  Omer's  j  he  was  turned  Frutestanl  as  he 
firelendeil,  and  was  made  a  minister  of  the 
church  o(  EnglajMl  hytlte  bishop  of  St.  Asaph. 
To  these  iviluesses  tlates  produced  two,  Sin. 
JUayo  and  John  Butler,  who  were  poaitire 
as  (<)  liiK  being  io  town  in  the  brginning  of  May, 
and  one  Page  and  Mr.  Walker  tbe  minister  (the 
latlei-  being  aged  abore  HO  years  old),  thruufth 
the  long  distance  (rf'  tinie,  could  oM  bv  so  poiii- 
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IS  to  the 


;  and  Page  could  not  be  po- 


sitive, both  heiQK  '■>  'ear,  by  reosoo  of  the  lord 
diief  justice  Jeflerits  browbeating  Gates'*  wit- 
nessea,  as  aevenl  houourahle  peers  of  this 
House  can  testify.  The  counsel  perverting  the 
testimony,  and  the  loid  Jelferics  appearing  so 
much  Uates's  enemy,  acd  no  eounaei  daring  tn 
appear  for  Oates,  he  was  luimd  guihy  of  perjury 
vpoD  the  first  indictment,  which  didrela^vi  his 
beiugiutuwnin  April  and  May,  16711. 

"Upon  the  9th  of  May,  1665,  Oalra  was 
tried  upm  a  second  indictment  of  perjury; 
wbesein  it  was  alledged,  Tliat  Ireland  was  nnl 
in  (own  between  the  atb  and  ISth  of  August,  as 
OaCro  had  sworn  it  6  or  7  years  before  ' 
I  Mrs.   Ai 


which  V 


'  produced  i' 


le  Ireland  and  ' 


P' 
ber  mother  Mi«.  EUenor  Ireland,  who  were 
very  positive  to  Mr.  Ireland's  going  out  of 
town,  August  ISth,  16T8 ;  hut  a  third  uiiness 
bnog  called,  did  plainly  contradict  their  e^t- 
dencs,  and  her  uame  was  puddle,  wbich  was 
ofaoerved  by  the  court;  tbcn  oneMra.  Quino 
waa  Galled,  another  Papst,  and  the  lord  A>ton  ; 
hot  he  could  not  bo  positive,  hut  ouly  aa  to  ihe 
two  days  be  first  saw  Mr.  Inland  ;  hot  sir 
EdwatJ  Southcot  wqa  positive  from  t^  Sd  to 
IJhi  Ufh  o£  August ;  ud  wnmnX  othn  vk.-' 


ncian  were  prodnead ;  hot  tkiv  -  eominr  imK 
uiiliin  tbe  compass  of  lime  atlcdged  by  Atfea, 
they  are  here  omitted. 

"  'Ihe  distance  of  lime  hdng  auck,  that 
in.'ii^i  of  Oales's  nitnessta  were  dead*,  na  tnt 
illi'liurd  Bariier  and  his  brother  Mr.  Barbel*, 
l>ijci<«-  Tongtie,  Mr.  Bedloe,  tiarab  Paynp, 
SvLih  Ires,  William  Smith,  uidMr.  Walker 
till'  iiiinisti!r,aredead;!Ur.  Jenuisnn  was  forced 
to  t1\  into  Holland,  thr  fear  of  being  prot. 
oiiit'cl ;  so  that  Oates,  by  reasoD  of  the  death  of 
Sanili  Payne  and  Hr.  ^edloe,  and  the  gomg  of 
M I .  J  tnison  into  UoUaod,  had  nut  tbe  iMaeiit  of 
tli<^ii'iestimony,aitd  waaconrictedoftheKoon^ 
iniliciment  for  perjury. 

"  'Che  aloresaid  inilictments  he  hath  romovM 
iuioilieLordsHause,by  writ  of  error  (and  if  it 
he  iliE  pleasure  of  Uiis  honouraUe  Uoiise  to 
e.vaiiilne  into  the  merits  of  the  cause,  he  cM 
priiiliiee  three  witnesses  y^  alive,  that  willjua. 
lily  bis  being  in  luwn,  at  tbetime  tbeSt.Oiiief 
iviine^ses  SH'ore  him  to  be  out  of  town ;  and  bt 
L'»n  produce  Mr.  Jennisuu,  that  oan  prove  that 
Irekiid  was  in  town  in  August,  1678,  which 
I'DiiImdicts  all  the  ^afford shire  Hitnessea.  And 
llif  suid  Oates  humbly  conceit  es,  that  the  tcsli> 
iiioiiy- of  Sarah  Payneaod  51r.  Bedloe  may  bt 
usnl  on  bis  behalf,  dioughtlii'yaredead;  and 
:>Im>  the  tcstimooy  of  lltose  who  are  dead,  ttiat 
liaio  proved  him  the  said  Oates  to  have  b«ea 
iti  uiviD,  against  tbe  impudent  pvQuries  of  |h« 
^>t.  Omer  witnesses,  whoswore  him  out  of  Iowk 
A|)i  il  and  May,  1678. 

'  The  Papisia  themselves  having  justifleil 
iny,  by  their  open  aud  avowed 
laws,  hberlies, Olid  religion,  and 
c\<'cigtin^  those  things  iu  the  Tidifa  ot  the  lata 
kiii^,  which  he  did  discover  ihetu  In  bsve  been 
ciinLriviug  in  tbu  teign  &  king  Chsrleit  Sd, 
itliich  wan  the  sum  and  substance  of  his  teati- 
mnny  ;  1m  ho|>es  the  repulatioD  of  St.  Oroer'a 
wiiijcHca,  who  were  bribed  wiih  plaea  and 
ofTn'cs  in  the  army,  and  bad  sums  of  money 
»:ivpi)totbem,  shall  Jiotpretail  wilh  ihi^  House 
fmm  actling  aside  the  Judgmenta  brought 
ln-ruri!  your  l<>rdshi[is. 

''  ^11  which  is  liiimbly  offered  to  tlie  consi- 
diTQiiiin  of  yiKir  good  hirdships  and  your 
iHi.ii-orsof  Ihe  Houu:  of  Commons,  whethrrh* 
<in<jlu  to  have  Undergone  such  a  rlllalnona 
in  ';;riirni,  orbiw)  lijund  guilty  of  thealbresaid 
mo  tiidiotments." 

A  I'ler  a  long  debate,  tbe  qtiestion  prvjmnnded 
"u>,  •'  Whether  ibis  Papir,  ottned  by  TitiM 
<  '.lu  :v  this  day,  doth  mulain  matter  tending  ta 
i!u'  dreacb  ot  the  Privilege  of  this  House  P"  A 
l'n>:>u>  quraiioD  Was  put,  "  Whetlier  tbia 
.J  iMion  shall  be  (now)  puli"'  It  waa  reaolvad 
111  rLeatfinnalive. 

'i  lien  the  mniii  qun-tinn  was  put  "  Whether' 
iliisl'oper,  owned  by  Titus  Oates  tliu  morh- 
ini;,  itotb  contain  matter  letuliDg  to  the  braachi 
III  tbe  iwivilegBflf  this  Housef"  ll  waa  resolved' 
io  iliH  affinnbiive. 

Liave  was  ;^vea  to  such  bndi  as  wonld,  to' 
enter  Iheic  diaenla;~ud  uooi^gtj  tbeMT 
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Jordi  fidlorai  da  catar  tbeir  diMHili,  io  tbne 

"  Wewhoae  DBRirs  are  underwritten,  bmnB|[ 
kom  prcMiit  at  ihi* debate  of  tba  mitiermra- 
tWDed  in  ibe  Tote  abuic  written,  Mticcniinff  ■ 
piinlMl  ra|wr  owned  by  Tilu*  DUei;  and  the 
qucdioD  being.  Wbelher  ilie  kame  iluth  cdd- 
lain  nMtlrr  in  it  wbirh  ii  ■  breach  of  the  pii- 
Tilrgf  ol  tbia  Huuti'.'  U  hirli  «a*  molvM  in 
the  tflinnatire,  ^l  e  do  iliurni  from  mod  pro- 
tect a^Dtt  tlie  Mid  vote,  for  ibc  rcaMM  fol- 

1.  "  For  that  the  matter  reiolinl  to  br  • 
breach  of  the  privi1r|re  of  tliii  Houk  ii  not 
|dainly  and  diilinctlj'ciprewedin  tbewud  rote, 
w»  we  humbly  cooceire  it  oufrht  to  be ;  nur 
4oth  it  apprer  therein  what  ptnirular  prii  i\ege 
frf'lhuE  House  ii  broken  by  any  matter cuntaiunl 
U  the  Mid  Paper ;  aod  'that  thcrerore  Ibii  vnte 
flan  he  nf  no  oie,  la  aupiwrt  any  pritihye  uf 
thie  UoiMF,  or  prevcDl  the  brtaich  uf  any  oftbem 
lot  the  futare. 

9.  "  BecBOKthe  will  role  may  tend  la  the 
diaunion  of  both  Hounea,  which,  we  humbly 
coa<.tife,  may  proieof  dangcniui  roniKiiui'oce 
to  the  kins'  anil  kinffdom  ;  we  apureliending 
the  whole  dritt  of  the  nid  I'ipcr  tu  be,  in  order 
(o  iiare  rvlief  jii  ■  Irf^iilatlTr  way;  and  nc- 
conliiiifly  tbe  caae  and  prayer  ii  directed  to 
b«di  lloniea. 

3.  "  Became  ihta  day  being  apjKiinleil,  by 
ortler  of  thii  Home,  to  hate  the  opinion  nf  tlie 
judra  on  the  writ  of  ermr  in  the  case  ofthe 
■aid  TiUiK  Uatn ;  and  the  aaid  jud);et  alteitd- 
Uiif  accerriinuly ;  we  did  think  it  proper  that 
Itiiii  lii'iHiurafali-  Huu^e  would  hare  hvard  tlieir 
m\.  iii"n  i.i  the  Mill  eaun- ;  and  thereii|>on  hate 
(u..(i-nliii|r  lu  the  iiKinl  ruunie  nf  iilhiT  ootllls 
(if  judk-Jturi-  ill  HUi'li  rue<),  pmcecded  to  wn- 
teun-  K'liire  the  t.ilt.ni;  into  contidi'mtioii  the 
Mid  I'ujWr  inlrodui'rd  hiitthia  morning  into  the 
liitiiKC  — Iti'lton,  Maelofield,  tStJinlonl,  1'. 
1\haitoo,  Cnruu'ullLi,  Sydney." 

Next,  the  two  (irdera  for  the  commitment  of 
Titui  (liitts  were  read.  And  tbe  i|ue)itii>n 
lii.'tn<;  j<ut,  ''  AVheibcr  thia  Haute  agrees  to 
thi'se  otikni'"  Jt  wa*  molted  in  the  af- 
fijruialivc 

Thenid  Orders fxllnw: 

"  Ordeml,  hy  the  Lnrdi  K|vritual  and  tem- 
poral in  jarl lament  uMiRbleil,  Tli^it  Uie  ^en- 
(leman  ushtT  uf  the  tdick  rod  alttnilinif  thiv 
House,  hia  deputy  or  deputies,  do  Innbwiih 
convey  Titui  Oalcs  in  safe   custody  tu    tlie 

SrisOD  of  the  King's  Jlcoeh,  there  lu  remain 
uring  the  pleisnre  ofthis  House,  for  piihlish- 
ioir  and  owning  a  printed  Paper,  coulaining 
maner  in  it  whuli  is  a  breach  of  tbe  privik-|^ 
uf  this  lluuse. 

"  Ordered,  by  tlie  I^ords  spirilual  and  tem- 
poral in  {larliaineiit  aacmbted,  that  Titus 
Ualet  be,  and  is  hereby,  conimitled  to  the 
Marshal  of  the  Morsbalsea  of  tbe  King's 
Bench,  there  to  remain  dnhng  the  pleasure  of 
lfciaUuaH,&rpuUi4liingaailowun)[aprintcd  | 
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Paper* 


ing  matter  in  k,  which  ic  >  hnM& 


Uanhal  n 
cordinglr." 

fin  the  taih,  Oatea  praarnted  In  tlie  House 
»f  Lords  tbe  C4lowing  Pctitioa : 

"  7*0  the  rich)  honourable  llic  Lrfcda  apirtlual 
and  temporal  in  the  bish  court  of  parlia- 
ment  aaaemhled.        The    moat    humbb: 
Petition  of  Titus  Oato,  D.D. 
"  Sbcwetli ;  That  your  pditioiicr'a  exlraar- 
dinary  punishinents  and  trviihla  Itave  b«en  n 
heary  up«ici  your  petitioner,  that  it  iaa  gjtvt 
mert'y  uf  Uod  thai  he  is  nut  deprived  ot'  bi* 
seniv*;    and  y  "    " 


lonUiipa,  and  c*er  « 


from  Hying  or  doing  any  thing  iritth^ly 
which  miitht  in  the  leaat  intetftre  vhb  tha 
rijrbts  and  pririlif;!*  of  this  honouiaUe  bouae. 
that,  if  any  iliinic  be  inaerted  in  liis  caae  or 
(iditiou  wh'idi  titjenda  your  hmlships,  it  pn- 
rveds  from  i:(iiurance  ur  insdrerleafy  ;  and 
humUv  begs  your  Inrdabipe'  pardon. 

*■  ^"iiur  ueiitioner  ihereiure  liunihlj  pran 
your  lunlJiips,  in  your  lordtbipn'  gre«t  w^ 
doms  and  uiinpansiiio.  to  disclnrtfe  Miii  Inm 
hia  ciHitiiieineiil,  beii^t  inunh  afflicted  lo  lie 
under  your  lordships'  displeasure  upon  thia  or 
anyaccuunt  whalaoever. — Trrct  Oatsb.'' 

Tlie  House,  ujion  this.  Ordered,  ThetTitn 
Oates  should  be  btouglil  to  tbe  bar,  to  maha 
his  aubmiasion  to  this  llausc.  And  That  iba 
Marslialof  tbe  Msnhalsea  ofthe  King's  Bench 
do  forthwith  bring  Titus  Oaten,  now  in  bia 
cuttndv,  tn  tlie  hw  »( this  Iliiuie. 

Oil  ilie  3U(h  Tilus  Oates  was  bmuifht  tn  the 
liar;  and  having  kneeled,  was  lolil,  "  Tbeie 
wer<'  eiceptioiiH  taken  at  hia  atiliug  hiinaetf 
U.  U.  in  hiK  petition."  He  Mi<l,  "  Tliat  he 
in  Doctor  of  Oivinii^,  and  had  hix  Uegrer  at 
SalaniBiica  in  N|iaiii."  1'lien  he  was  c«sn- 
maiidi-d  til  withdraw.  The  House,  ujkxi  ooq- 
sidcration,  called  him  in  the  bar  again.  And 
be  was  tidd, "  That  the  Huuiie  required  him  le 
strike  out  tlie  two  D.  O.  in  hia  pciilioo."  He 
said,  ■■  he  could  not  do  it  out  of  vmiaciencc." 

Upon  lltiS'  ■■ '"  Ordereil,  That  Tilua  Oatee 
be,  and  is  hereby,  reiiiaoiled  lu  the  custody  of 
tbe  nianhaluf 'the  Kiug'N  Uenub.  'I'lial  la. 
morrow  at  titelre  uf  the  dork  tbiii  House  will 
lake  into  consideration  Tituk{>Btt'a's  three  writa 
of  error  dijieDding  In  thin  lluuvke ;  at  which 
lime  all  the  Jud^eK  are  tu  lie  present.  That  sir 
Kieliard  llollou  ay  and  sir  Francis  Williin  do 
attend  this  House  lu-iiinrruw  at  twelve  o'clock, 
upon  the  oeesEinii  of  Titus  Ostes's  cbbii  upon 
ibe  three  writaiiil'crriir  depending  in  this  House. 

On  the  nejit  day  the  Lord*  bai  itig  heanl  the 
opiniim  of  all  the  judges  coocemiii^  the  ille- 
gality of  tbe  two  judgments  sgainat  Tinu 
Oaie&,  u^n  ibe  point  uf  perjury  ;  t()r  which 
he  liath  bruugbt  his  writs  of  eiTor  into  thia 
House,  to  have  them  rererwHl : 

Tbe  House  upun  consldi'tation,  and  after 
hnig  debate,  bad  ibia  main  queHtns  piep»ad, 


ia»3 

WbMher  to  Ktow  the  two  ii 
bdiHr  ^piiut  Titai  Oito,  r 
lw>  pmnin  ?•  The  })re*uMu  quw 
WWtlMr  ibia  quratioo  shaU  lie  aoir  put . 
WMrMolvedintlieaffirnwliTe.  Thentbea 
n  put,  Wbetber  to  rerene  the 


relabon  la  tb« 
WMpnt, 
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'  Kiog'a  BMidt  wu  brougfal  into  Ak  eoatt,  ov 
tii«  foarih  of  April,  1689i  wiA  ■  tmMcript 
tbereof,  wherein  judnneat  it  entered,  for  and 
on  IbH  behalTor  the  late  king  Junn  lb*  feuL 
a^ut  "ntiu  Oates  clerii,  upon  a  judnMoi 
Tor  peijarv ;  upon  whicb  writ  of  erroralieiiv 
anignMl  b^  tlie  aid  Titua  Oaln,  ami  inu» 
joined  by  iir  Henry  Polexufa en  tbeir  Majesties' 
Attorney  General :  and  etter  liean'og  couoad 
for  ibe  aaid  Titua  Ootes,  (no  counsel  ■pnearina 
for  their  Majestiea)  on  the  SGlh  of  Apri]  lait 


jodgDMnts  eiven  bdow  aiainat  Titua  Oatca,  in 
relation  to  uie  two  pe^urieaf   It 


leoegatiTei 

Leare  waa  ^ven  to  inch  brda  at  will, 
etter  their  dineuls;  and  accordingly  thi 
lords  fiiUowio^  do  enter  tbeir  diasents,  ~  ''- 

"  1.  For  that  the  king's  bench,  bring  atem- 
ponl  oaurt,  made  it  part  of  the  judgment,  that 
Titaa  Oates,  bdog  a  cterk,  should  for  his  said 
yagaries,  be  divested  of  hit  canonical  and 
arjipMljr  habit,  and  to  cuotinue  divested  all  his 
life  i  whieh  ia  a  matter  wholly  ont  of  their 
powor,  bslooging  to  the  ecdeaiaitical  courts 
vaiy. 

"  H.  For  that  the  nid  jodgments  are  bar- 
baiVBM,  inhitnMo,  and  uncbriniao  ;  and  there 
iaoo  precedents  to  warrant  the  puoiahments 
^whipping  and  cummittiog  to  prison  for  life. 


for  the  crime  of  pi 


rebut 


"  3.  For  that  the  particular  matters  upon 
ibick  the  imlictraems  were  fuand,  wera  the 
pauM*  olgMted  agiiDSt  Mr.  Titos  Oatrs's  tei- 
tiiBOtiy  ia  severarbf  the  trials,  in  which  he  was 
allowed  to  be  a  good  and  credible  wittieiis, 
tlMOgli  testified  aj^inst  him  by  most  of  the 
note  penons,  who  witneued  against  hira  upon 


4.  "  For  that  this  will  be  an  ^fconratfe- 
BMDt  and  altowaoce  for  giving  the  like  cruel, 
barbarous,  and  illegal  judgmeuta  berealler, 
mlcM  this  judgment  be  reversed. 

5.  "  Berause  sir  John  Holt,  sir  Henrf  Pol 
Usfeai  the  two  chief  justices,  and  sir  Robert 
Adtina  chief  baron,  with  six  judges  more  (be- 
i^  all  that  were  then  present),  tor  these  and 
■no;  other  reasons,  did,  before  us,  solemnly 
delifcr  their  opinl'ins,  aod  unanimously  declare, 


.  "  Becauie  it  is  contrary  to  the  declon- 
onthe  twelfUi  of  February  last,  which  waa 
mA  by  the  Lords  Spiritual  and  Temporal 
^CgniBaona  then  aKsembled,  and  by  their 
'    "'  '   '     parchment,  ai)den< 


rolled  ainoag  ,   . 

fecorded  in  chancery ;  whereby  it  dutii  appear, 
thai  eaccMTe  bail  ought  not  to  be  reijuired, 
nor  ezecnive  fines  imposed,  nor  cruel  nor  un- 

■auaJ    ^nishroenta   inHltied. JIatioii, 

Hsodeslield,  J,  Bridgewater,  Slamford, 
Oxford,  Bolingbmoke,  Bathe,  Ilertwn, 
Ovey,  Vanghan,  Newport,  Corawallis,  R. 
Eure,  P.  Wharton." 

Wfaereas,  by  rirtue  of  tbnr  Mqeatr's  writ 
afflT">r<r«turi,ableiutoiheiIoBae  ofPeerain 
pariiaouat  MMiobltd,  a  record  of  Ike  eourt  of 


After  due  contidaratioo  Lad  of  what  waa 
oflerod  by  counsel  lfaereu|Mni,  it  b  this  day 
ordered  and  adjudged,  by  th«.  Lords  &iiritQal 
and  Temporal  m  parliament  ataemUcd,  Thai 
the  seiil  Judgment  given  on  bis  late  Slajealy  V 
behalf  Qgaintt  the  said  Titus  Oates  be,  and  i* 
h^eby,  affirmed ;  and  that  the  transcript  of  tlw 
said  record,  wherein  Judgment  is  eolend  ^ 
aforesaid,  be  remitted. 

The  Tenor  of  which  Jndgment  foQowa,  to 
be  atSxed  to  the  record,  to  be  smi  back: 

'  Postea,  scilicet,  4°  Die  ApriKs,  Addo  Reg- 
'  ni  Domini  Will'i  et  OomioB  Mariie,  nonv 
'  Regiaet  ReginiB  Anglio-,  ice.  Primo,  TVan- 
'  script.  Record,  et  Process,  prmd.  inter  IWtet 
'  pTzd.  cum  omnibus  ea  tangen.  I^etextoca* 

■  jusdam  Brevii  do  Errorecorrigesd.  perpna- 
'  fat.  Titum  Gates  in  ptwmisa,  prosecul.  dicta 
'  Domino  Regiet  Regime,  in  prasenti  Parlia- 
'  mento.  a  prsd.  Cur.  dicti  Domini  Itegis  et 
'  Domins  Regnis  hie  Iransmiss.  fuit;  pi«d. 
'  Titus,  in  eadero  Curia  Pariiamenti  compa- 
'  rena,  diversaa  Causas  el  Materiss  pro  Errori- 
'  bus  in  Record,  et  Process,  pned.  pro  Rero- 
*  catiooe  et  AdnoUatione  Judicii  pned.  atiig- 
'navit;  et  postes,  adlicet,  31°  Die  mS,  ' 
'  Annodict  Domini  R^iietDomins  Reeina 

'  suprsdict.  in  prtesenti  Curia  PaHiameoli 
'  pnsd'  visia  ft  per  Curiam  ibidem  dtl^vnter 
exsminat.  et  pir-mns  intellect-  tarn  Record, 

■  et  Procen.  prKd.  ac  Judicio  supn  dsdem 
'  reddit  quam  pned.  Error,  tuperios  asaignat. 
'  pro  eo  qood  ridetor  Cur.  Parliatnenti  prad. 
'  i^uod  Record,  til.  in  nullo  vitjosom  ani  defec- 
'  Lv.  existit,  et  quod  in  Recordo  ill.  to  nnlla 
'fuitErraL  ideo  adtiinc  etiMdefflconaidva. 
'  tum  est  pcf'  eandem  Cm-.  Pariiemcii  pmA, 
'  quod  Judic.  prsd.  in  omnitios  affirmetnr,  et 
'  in  omni  suo  Kobore  net  et  Effectu.' 

Whereas,  h?  virtue  of  their  majesties  writ  of 
error,  returnable  into  tlie  Honse  of  I^ers  ia 
nariiamept  assembled,  a  Recordoftlie  court  of 
King's  Bench  was  brought  into  thia  court,  on 
the  4th  day  of  April,  1686,  with  thetraiiscript 
thereof,  wlier«iQjudgm«at  is  entered,  for  and 
onlbebehntfof  theTale  lung  Jaraeathe  Snd,. 
against  Titus  Gates  clerk,  upon  ajudgment 
for  perjury  ;  Upon  which  writ,  errors  beiag  as-' 
signed  by'the  said  Titus  Oataa,    and   uaot 


uAotj  General ;  and  afUr  hearing  connael  Ibr 
the  said  TitnaOats,  (noflounad  appearing  Ibr 
Ifaair  wyaatiaa)  an  tb«  MA  of  Afril  Ut  puL 
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Afitr  due  conndcration  liad  of  what  was  of- 
lered  by  counsel  tliciTii|Kin,  it  is  ttiis  day  or- 
tiered,  by  tlie  Liords  S|Nritunl  and  T^mpi^ral  in 
|iarki:iiiieiit  assembled,  That  tlu*s:iid  jiid:^ifnt 
i;i%i:n  oil  b'^  lull*  iuajff^tji*s  liirhult'  ai;ainst  ilio 
naid  Til  us  OaU?s  In%  and  is  Urt-liv,  afKnncd  ; 
and  that  tlic  transrript  of  liif  said  n'ronl,  - 
wliorein  judgmcut  is  i  iiU  rt-d  a 4  afurt^aid,  be 
i^iuitted. 

TIic  Tenor  of  u  bicb  Judgment,  to  be  ailixt-d 
to  the  lUcoid  to  he  MUt  baek,  I'uliuua  : 

"  |*«i!»ira.  scilint,  4    Die  A|iiili'«.  Anuo  IJi  ir- 

*  ni  Dotiiini  (iiiiiiluii  ft  Duiniru-  Alaiiu*,  m-.nv  ' 

*  Ki-:fis  el  Ucvfiziie   Ar-uiuf,  N:c.  rriiiiu,  Traii-  ; 

*  scn|it.  Kectird.  et  {truciss.  |ir;i'd.  nun  ntnin- 
*-biis  ea  taiiffcn.  ]*ra*le\tii  cujiisdaiii  iSrcvis  de  . 

*  Error.  corrii;*'n.  per  prirf hi.  Tiliiir.  i  >-Srs  in  . 

*  pneiiiiM.  prosceut.  dicluDtiiiiino  iiegi  tt  lio- 

*  ginu?.  in   imrsicnti   I'arliaincutn,   u  |mLdti  t:i  * 

*  Curia  dieti  Jloniiiii    ll(-;^is  et  Kr^ii.a-,  hie! 
'  transfiiiss.  full ;  prn'd.  Titiis,  in  c-ai^t-in  Cur.  I 

*  Pariiainenti   c'(iiii|)ariiiM,  diversas  Causa*  et 

*  Materias  pro  Krnuibus  in  Kccctnl.  et  lVuee>s. 

*  pnrd.   pro  lievoraiinne  it  Ailniiltutione  Jii- 

*  dicii  pncd.  :is!»ii;ha\it ;  et  posua,  ^ulicet,  :',V' 

*  Die  Maii,  Annu  dicti  DiMihui  J(eLM'«  et  Duiiii- 

*  nu-  Ur^f iiiu'  supruiiiet.  in  pni's^nli  (*iiiia  Far- 
'  lianienti  pniil.  tusiset  per  Ctir.  iliidem  dili- 

*  kentcr  exaniinatis  et  pleniuH  intelketis,  tarn 

*  KeL*()rd.  ct  rnKfss.  pr.ed.  ai*  Jiidicio  suiter 
'  eisdein  redd  it.  (|uaui  pneil.   I'.rnir.  Kii|»erin8 

*  ussi;;'n.  prti  eo  qiiml  viiUiur  I'liriu'   I'arlia- 

*  niriiti  pried.  f)ii«M|  Keefird.  IIIikI  in  nidU)  vi- 
'  tintiiiii  aui  di  iLCiivnm  rxi^ut,  el  «|Uod  in  l!e- 

*  curd,  illo  in  nnlio  fnit  Lrratj  lim  :id  tune  et 
'  iiiideni  ednNitlenitnm  est  per  eandem  Ciiiiani 
*•  Pailiainenti  pi-U'd.  ipind  Jiidic.  pnfd.  in  om- 

*  iiibusathriiieiur,  el  in  unnii  suo  Uobme  slct 
«  et  Efleetu.'' 

On  the  -id  of  June  lea\e  uns  *^\\vn  fur  the 
brin^finfif  in  a  hill  to  secure   persiau  tiuiu  tli»- 
prejndieea  uhich  may  conn*  by  lit**  f-'.iiiis  ui 
Titus  Oatrs  hnt  ot'iliis  bill  I  lind   mttiiMiLr  tin-,  i 
ther  in  the  journal.  On  tiie  same  duy  alU-r  iit-;:r-  I 
int^  CMunM'l  at  the  bur,  tn  uii^ue  ernirs  assi^^ned  j 
by  Titus  4)airK,  u|Min  a  Writ  itf  Mrr*  r  bruii^lit  | 
into  this  House;   iVoni   the  Couil  •.!   KinK^N-  | 
bench,  ihe  tih  day  (d' April  last  |  ast,  to  m  luch  j 
James  duke  of  Aliiany,  afterwards  lau*  kini:  of  | 
Enjcrlanil.  $<c.  was  deiendaiit,  npi^a  an  a'jUun  of  . 
bcandaluin  .Mapiutuni : 

AHerdne  eoiisiiler.ition  had  of  what  was  c:f-  ! 
fered  bv  connsel  thereupon,  the  i/iir.!.<iS;»ir'.tn;i!  ; 
and  lemporal  in  parliament  asMitihleJ  f!i»  ! 
urder  and  aiijndi;v,  Tliat  the  said  Ju>I^".iuMit,  J 
l^iven  auaiubt  i  itus  dates  alot  esaid,  Miull  be, 
and  is  hereby,  reversed. 

*  I 

The  Tenor  of  wliirh  Judi^nient,  to  be  al^;\id 
to  the  Heconl,  follows : 

'  Et  I*(»st«.i,  seilitM't,   Qr.arto    Die   A;>:i!i>:. 
'  Anno    Rt'ifni    Domini   (iuirini   et   i>i>.iii:::e 

*  Mariie  Ke^^iK  et  Uet^inte  Aii;r;.  >co.  i'iii>iO, 
'Transcript.  Record,  et  rn^etss.  pmtl.  mm 

*  ompibui  «a  tan^cn.  Pr«teKtu  eujusdani  l#rc*  ■ 

*  Tk  diet.  Dgmittl  Hegii  st  J(c<;ibu;,  du  Error 
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*  cnrrijcnd.  per  prcfat.  Titum  Oal«  in  Pne- 

*  iniAs.    proMTut.   f>nmino  Re^i   it  Domintf 

*  Retpnff.  i!i  pra-senti  Parliamrnloapud  Westm. 

*  a  pned.  Curia  dirt.  Domini  Rrips  ft  nnmiiue 

*  Re^rinir  hie  transniiss  fuit;  pra'dict.  Tvtus 
'  Oan^,  in  propiia  jier^ona  sua  in  eadem  Cur. 
'  Paih.iiurnii  ei>uip;iiTtis,  ili^rrs.!^  Causae  rt 
'  31aterias  pro  l^rnir.  iiro  Kixoi-atione  tt  Ad- 
'  nul!ati<ine  Jniht*ii  |  ni  diet,  jdaeit.  ad  qno«l  dirt. 
'  DoMiinus  lUx  rt  Domina  I<i  ;;:ina  per  lleuric. 

*  Pob-xphen  Mil.  Aiturnat.  mumii  (jencral. 
'  eonijMri  n.    plaiiiavit  «|UimI  nei;   in    Record. 

*  ct  priiee«s.  piad.   tier    hi   rulditione  Judi^-ii 

*  prtiil.  in  nllo  i;>l   l.init.  ;  ct  |Xistea,  scilicet, 

*  r  Die  Junii.   Anno  Ki^ni  diet.  Doinini  ci 

*  Duiuinie  (fulitl.  et  ^Jarna  IVimo  supradict. 

*  in   pni'fl.  Cur.   I'arliainent.  pr«<l.  dictomni 

*  Douiini  Hcifi^  el  Dominic  Rei^inie  niinr, 
'  \isis  et  |Mfr  (.i:r.  ibitleni  dili(^iitt;r  exarainafii 

*  et  pUnius  inulleciis  tarn  Rifcord.  et  Proceai. 

*  pru'il.  ac  Judir.  KU|>f!r  eisdem  reddit.  quam 

*  prud.causiset  Materiispro  Errurihn<i!iupcriiM 

*  assit;nat.  et  allii^it.  maturaqae  Deiilifralione 

*  inde  habita,  c<insideniium  est  per  C*ur.  praed. 

*  I'urliamen.  quod  Judicium  pnpd.  revocetar, 
»  adnulletur,  ct  |ienitus  pro  nullo  habemtor.* 

On  the  6th  of  June,  the  House  having  mor* 
rd,  **  That  nn  Address  ml^ht  be  presented  la 
their  niajeMie-i,  frr»m  this  House,  that  tliey 
%iould  Im*  pleased  to  pardon  Titus Oates,  anil 
discharuc  him  from  the  ivniaiuinj^  punikhmmta 
he  is  liable  to  nnderpro,  fnim  the  twojudi^menta 
of  perjury  against  him  in  t!ie  court  uf  Kinfir*s- 
Beneii,"  * 

The  I.nnl  Prr&idei.l,  the  earl  of  nridgcwat«fr« 
carl  of  .'M:ierlestk-ld,  earl  of  Nottingham,  bishop 
v\'  St.  As;i|ih,  iii^hop  of  S;tnini  Joi-d  Wharton, 
anil  loid  (i.  (jiiljiliin,  wire  iippoiiiti-d  forthwith 
to  draw  an  \ililiebN  to  ill  is  itlv-ct,  and  riport  it 
to  the  llouike. 

'J  he  Lord  Pi(>ii!eht  n*  port  oil  the  form  of  an 
Address,  w  Ineli  \\  us  as  t'olluw  s  : 

**  To  the  Kiii^  ai:'l  iiue«  ifs   most  excellent 

■M:ij«-Mi«  s. 

'*  We,  tlh^  Lonls  S|»iriiiii:|  and  Tom|X)ra]  in 
]\ir!i.ihiri.i  usb«  M'lilt  il,  do  make  ii  riur  hiiiiible 
n-tpiJisi  t'l  \(iur  M.ijc-M.es,  Tont  ivheivas  Ttiua 
Oiili-s,  f'lerk,  hall) uli\-ady  rtveivtd  a  m'\ eie  pu- 
li.'«liUKiU  lor  tl.i*  p.  Miiijf  whire^if  ii«-  Ikiih  ittHrn 
fornici-ly  convii-ic  il,  and  thai  Mune  uf  tlic  .s.ud 
pnnisliiio. his  Mill  le  Mill  c«)(iiinned  u^mmi  hiin, 
ii!:i(.-2»i  tl:v.'\  ^l.uJI  Ik-  rcinillul  b}  \our  AKije^iJet 
^jrueii.U-:  pi.iibiii  ; 

••  ^  I  i:r  niiij.  iiirs  wii!  Iw  Lrraeiniisly  pleastd 
to  ;^:u.::  \oiir  iiaKinnlo  the  N.dd  'i'ltus'Ouii-s,  lo 
«.  Nvl:..i;;e  ir.M  iVnni  iIh-  iL'i:iai(i:ii>^  |i:iit  uf 
:.i.  St.-  I'lii.i.-liiiii-i  ;-.  which  he  wiil  ulUtrwiM 
U'  Laliie  111  iiu'I.  It'll." 

'I  i.is  .\i.iirivs  \%a«  i.  ..d,  and  aajreed  to. 

Oidm.i.  bv  i!:f  !-i»tds  S-ui-itu-d  niid  Tern- 
pnr;i!  in  r.t:it;uii(  nt  a  «-.-mI<K  il.  That  thr  ljnr»\ 
I\i.-:i!tnt,  t'n-  l.«>rd  ilw.A  i  li-.tmlK-rhiin,  and 
the  •  ui'l  o!  N<  ■».:.uiii'.i<:,  dn  aLtemI  their  31a- 
jistits,  wi.h  tie  Atkic^  of  thik  lluuse  con- 
cur nii*;  'I  ::u9  Oktvf . 
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OA  th«  next  day  tbr  Lard  President  repdrt- 
•d  tbat  the  Lords  had  atfraded  ihe  kin^  with 
the  Addresc,  and  that  his-  m^esty  bad  given 
order  for  issnin^  out  his  {"ardoD  u  desired. 

Od  the  11th  of  June,  tlie  House  of  Com- 

"  Resolved,  That  the  prosecotioD  of  Titos 
"  O^tes,  upon  two  iudittments  for  peijury  in 
"  the  cnurt  of  Kini^'s- bench,  was  a  design  to 
"  stifle  tbe  Popish  plol,  and  tbat  the  rerdicts 
*■  ^len  itiereupon  were  -corrupt;  and  the 
"jad^ments  given  lliereupoQ  were  cruel  and 
"  illegal." 

On  the  3d  of  July,  A  bill  was  brongbt  into 
tbe  House  of  Commons  to  rererse  the  two 
jiRlrmcDta  against  Oates,it  wb  passed  and  car- 
rier uuln  the  Lords  0D'lhe€th,  on  which  day  it 
War  there  read  a  firft  time,  but  it  was  never 
pcBsed  into  an  act,  the  Lords  -having  made 
■dme  anieDdUenls  in  it  which  (hey  would  not 
reHaqaish,  and  to  which  the  Connnons  would 
not  agree,  not  with  standing  different  conferences 
between*  tbe  two  Houaes'  respecting  them. 
For  an  account  of  the  proceeding  in  parlia- 
inet>t,  resoecting  this  Bill,  See  tbe  fifth  Vol. 
oflJttbbeuS  Pail.  Hist.  p.  389,  386. 

"  Upon  the  whole  matter,"  says  Ralph, 
"Odles,  by  tbe  dint  of  tbe  slru^le,  made  a 
sbiA' to  obtain,  1.  An  address  from  the  parlia- 


tfa'4  kiog^,  retrai  ring  thai  hts  majeatf 
would  be  graciously  pieaved  to  grant  him  bit 
pardon:  S.  The kinVs  pardon  in  consequenct 
of  that  addreHS:  eu^,  3.  A  peusion  ot  5^  ■ 
week  in  lieu  of  the  several  pensinoa  formeHy 
granted  him  by  king  Charles  of  624^.  60'.  anil 
30Ol.  net  ann.  which  he  had  been  deprived  of, 
and  which  be  had  now  again  applied  for,  and 
expected  10  be  restored  to." 

sir  John  Reresby.  under  date  December  36, 
IGSO,  says,  "  I  dined  with  that  excellent  man 
Dr.  Gunning',  bishop  of  Ely.  The  famous  Dr. 
Oatea  was  of  the  company  at  table,  and  flushed 
with  the  thoughts  of  running  down  the  duk< 
of*  York,  expressed  himself  of  his  highness 
and  big  family,  in  terms  that  liespoke  him 
a  fbol  and  something  worse;  nor  conlenteil 
with  this,  but  he  must  rail  at  the  queen,  hil 
mother,  and  her  present  majesty.  In  tbia 
strain  did  be  hurry  on,  while  no  soul  dared  to 
oppose  him,  for  fear  of  being  made  a  party  of 
the  Plot ;  till,  no  longer  able  to  bear  with  ths 
insolence  of  the  man,  I  look  him  to  task  to 
such  purpose,  that  h^. flung  out  iif  the  room 
with  some  heat.  The  bishop  told  ine  that  such 
was  tbe  general  dritl  of  his  di^com'se;  that  ha 
had  Eometrmes  checked  him  fi>r  the  indecency 
of  bis  utb,  but  tbat  finding  he  bad  done  it  to 
no  manner  of  jiurpoie,  he  ha^  desisted  fVom 
any  farther  effort  to  set  bounds  to  his  viru- 


3S4;  Proceedings  in  an  Action  of  Scandaltim  Magnatum,  between 
,  Charles  Earl  of  Macclesfield  and  John  Starkey,  esq. 
3©  and  37  Charles  II.  A.  n.  1684—1685.  [Kow  first  printed 
from  the  MSS.  of  Sir  William  Williams,  in  the  Possession  of 
hia  Descendant,  C.  W.  W.  Wyon,  esq.  and  the  MS.  Reports  of 
Mt.  Justice  Street,  in  the  Possession  of  Francis  Hargrave,  esq.] 

Caiusa  Etirl  of  Macclesfield, 


.im  pro  Do- 

»  'Reg9  quam  pro   seipso.  Plaintiff; 
John  SritRKBV,  Esq.  DefentlaDL* 

In  an  Action  brought  by  lb«  Plaintiff  upon 
tbe  StMuie,  3  Richard  3,  De  Scandabs  IUag< 
tiatuiD,f  against  tbe  Defendant :  Wherein  tbe 
Plaintiff  declares  upon  tbat  Statute,  TbU  he  is 


band  writkig  of  sir  William  Will 

■\  The  law  De  Scandatis  Magnatum  revts 
Ot)  thfree  Statutes  ;  viz.  Westminster  the  First 
(^Edw;'l.)c.  34,  [as  to  which,  see  lord  Coke's 
JMCond  Inalji.  335,  and  Barrington's  Olfser- 
»ati»ni  on  Wcstm.  Primer)  ;  2  Ric.  3,  c.  .•>, 
(as' to' which,  see  Barr.  Obs.  thereon);  and 
KRte.  a,  c.  11.     . 

_  The  Stat,  Westm.  1,  c.  34,  commands, 
"  TUat  none  be  so  hardy  to  tell  or  publish  any 
Use  dews  or  tales  whereby  disctK^  or  occasion 
of 'discoid,  or  slander,  may  grow  between  the 
kilUf  and  bis  people  or  tbe  greet  men  of  the 
reUm,  and  he  tfa^  doth  so  s^iall  be  taken  and 
k^t  Ih  jmsoD'  until  he  batll  briHigfal  bto  the 


and  for  thirty  years  last  past  was  a  peer  of  tho 
realm,  and  a  gentlemen  of  tbe  bed  chamber 
to  our  sovereign  lord  the  king. 

That  the  Defendant  malitJously  devisi^tbe 
honour  of  the  Plaintiff  to  lessen  and  wound  i 
and  to  cause  him  to  be  reputed  and  taken  for  a 
person  disaffected  to  the  government,  and  a 
disturber  of  the  peace ;  and  to  ezpole  him  to 


cnnrt  him  which  was  the  first  aaihor  of  Iha 
tale." 

And  by  Stat.  2  Ric  3,  c.  5,  "  None  diaU 
devise  or  speak  falae  news,  lies,  or  other  inch 
false  things  of  the  prelates,  dukes,  earls,  barons, 
aod  other  nobles  and  great  meD  ol' Ihe  realm, 
and  of  tbe  chancellor,  treasurer,  clerk  of  the 
Privy  Seal,  steward  of  tbe  King's  House, 
justices  of  the  one  bench  or. the  nth^,  and  other 
great  officera  of  tbe  realm,  and  he  tlut  doth 
shall  incur  the  pain  of  the  slat.  Westm.  1, 
c.  34."  1 

And  by  Stat.  13  Ric.  3,  c.  II,  "When  an; 
such"  [person  as  is  described  in  Ibe  foregoing 
statutes]  "  is  tal^  and  imprisoned,  andcaonol 
find  bim  by  wbom  the  meech  be  moved,  h« 
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his  majesty's  displeasure  and  distrast,  17  Sep. 
55  Car.  ^.  at  Wanta^  in  the  count  v  cit'Herk^, 
by  conspiracy  between  bini  and  sir  Thuiuas 

rosy  bepunia»hed  by  the  advice  of  the  council, 
notuitbHtandingf  tlio  statutes  of  West ni.  1,  c. 
34;  and  2  Ric.  Q,  c.5.  * 

Though  the  fbiv«;fuin«^  Statutes  do  nut  ex- 
pressly ^ivcan  action,  yet  it  has  been  In  hlcu, 
that  tUv  party  i^juivd  may  luaiutain  an  actiun 
on  Ktat.  'J  liic.  ^t  c.  5,  ujKin  the  princi^Je  ot 
law  that  on  action  lie*  on  u  statuie  Mhich  pro- 
hibits the  doinif  an  act  to  the  prt-jiulice  ot'ano- 
thtr.  Thou^'h  the  dii;uity  ut'  \ iscount  w as 
not  enacted  w  hen  these  statutes  were  made, 
yet  it  has  hem  holden  that  such  di;>nity  is 
iritliin  the  statutes,  and  siticc  the  Union  u  peer 
of  Scotland  also  inny  take  advanta^^e  of  tiM«e 
Statutes.  See  SeU\\n*s  Abridi^inent  of  ilie 
Law  of  Nisi  Prius,  title,  "Slander,**  sec.  ]. 
Emlyn  in  his  learnt d  Preface  to  the  Second 
£<lition  of  the  State  Trials  slifrhtly  menlioits 
cv^  0^  Scaiid{iluni  Ma<;uatuu),  (Set*  in  this 
Collection,  fol.  1,  n.  xxxi)  and  Mr.  Christian, 
in  a  Note  to  3  UlacUt.  0>nim.  l'^4,  M6th 
edition)  makes  some  obserrations  upon  tliein. 
He  enters  somewhat  into  the  distinctions  be- 
tween Scaiiflaluui  Majsrnatum  and  slander  of 
onlinary  pei^sons,  and  he  notices  that  the  ac  • 
lion  for  Scand.  Mai;,  is  now  s«'ldf»m  or  ne?er 
resorted  to.  Under  the  title  **Scandaluin  Mag- 
Datum,"  some  learniupr  on  the  subject  is  col- 
lected in  the  I  aw  Jilctiouaiy,  edition  1809. 
8ee  in  this  Collection  some  procce<Iiiicfs  in  an 
action  de  Scand.  Ma^n.  the  duke  of  York 
acfainst Titus  (>ates,  June  18ih,  108^,  p.  195, 
01  this  volume. 

These  actions  which  lord  Macclesfield 
brou;;-ht  a<{"ainst  the  Cheshire  Grniid-Jur}'men 
for  pri^'ntin;;  him  as  a  seditious  Addresser, 
^c.  were  part  of  that  system  of  mutual  le<;^l 
persecution  by  whirh  "the  Whigs  and  Toiits 
toniientetl  each  other,  and  distrarted  their 
country  durinc:  the  latu  r  years  of  the  reign  of 
king  Charles  the  Second. 

Bishop  Burnet  tells  us  that, 

**  The  duke  of  Beaufort,  loid  Peterhorouijlif 
and  some  others,  broutrht  actions  (d'Si-an(!ft!um 
Magnatum  r.;;ainst  those  who  in  the  time  of 
our  great  heat  had  spoke  foul  ihini^  of  i hem  : 
and  grtut  damages  >'.  ere  (fiven  by  <)h.se<jui(ius 
and  zealous  juries.  An  iiitormation  of  a  higher 
natuii'  was  brought  against  W  illiams,  who, 
though  he  was  a  worthless  man,  yet  was  for 
his  zeal  chosen  Spe^ikerof  the  House  of  Com- 
mons in  tlie  twd  lust  pnrlianients.  He  had  li- 
e'Jhsetl  the  printing  the  vote**,  \  hich  luul  in 
them  maiUrs  (^f  seaiidal  relating  to  s^mmu 
Lords.  Soan  intbnnaiiun  was  brougiit  .'ti>aiii.^t 
him  :  ant!  lie  upon  it  demurred  to  the  juris- 
diction f>f  th"  Court.  This  Has  drivtn  on  pur- 
pose hy  the  duke's  party,  to  cut  oK* the  thoughts 
uf  another  parhament  ;  since  it  was  not  to  he 
supposed,  thai  any  House  ui'  Commons  could 
bear  the  punishing  the  Sj^eaker  for  obeying 
ihoir  orders."     1  Bumf^:t,  :;<.u. 


SS4^E.c/M0e€bffUli9.SUrkiy,  [1SS2 

GrosTenor  w  itb  seren  more  named  in  the  De- 
claration, did  falsely,  and  maliciously,  without 
any  lawful  or  reasonable  cause,  publish  a  scan- 

[S't;  sir  \\  illiam  WUliams*t  Case  in  tbia 
Collection,  a.  d.  1686.] 

I  have  not  btvn  able  to  meet  with  a  report  of 
any  of  these  Trials,  but  the  folkiwiDG'  kntries 
wliich  (»ccur  in  the  Commons*  Journals  ahortlj 
aUer  the  IteTolution  relate  to  some  of  them. 

''  Veneris,  23  die  NoTerobris  1  GuUelmi  et 
Marite.  Ordered,  That  lea?e  be  given  to  bring 
in  a  Bill  to  reverse  tuo  Judgmenta  obtaioed  by 
the  duke  of  Beaufoit  in  two  actions  of  Scanda- 
lum  Magnatuni,  one  in  the  ComrooB  Pleas 
against  sir  Tix^vor  Williams,  hart,  for  10,060ii 
damages,  and  the  other  in  the  King's- bench 
against  John  Arnold,  esq.  for  10,000/.  damages." 

'*  Ordered,  That  there  be  also  a  clause  in 
the  aforesaid  Bill,  to  discharge  an  action  for 
Scandalum  Magnatura  now  deoending  between 
the  nuke  of  Beaufort,  and  John  Dutton  Colt, 
esq. 

It  appears  that  tlie  Bill  was  read  a  first  time 
on  the  S9th  of  the  same  month,  and  a  seeood 
time  on  the  3rd  of  January  following.  It  was 
tlien  referred  to  a  select  committee,  ami,  on  the 
S4tli,  Sir.  Christy  reports  from  the  Committaa 
to  whom  the  Bill  for  reversing  of  two  Judg- 
ments in  two  actions  brought  by  the  Duke  of 
Brnufort,  upon  the  statute  of  Scandalis  Mag« 
natum  ;  one  against  sir  Trevor  Williams,  bait. 
and  the  other  against  Jeho  Arnold,  esq.  and 
also  to  discharKe  an  Action  depending  between 
tile  said  Duke  and  John  Dutton  Colt,  esq. 
upon  the  said  statute,  was  refen*ed  ;  **Tliat  the 
Duke  had  giu  n  sir  Trevor  Williams  a  release, 
under  his  hand  and  staK  of  the  Judgment  obr 
tained  against  him  ;  and  that  Mr.  Colt  was 
contented  to  withdraw  his  order,  and  rt'fer  the 
matter  to  the  Duke's  honor.r  :  .And  that  there- 
fore the  ComUiittee  had  agneil  to  leave  out  of 
the  bill  all  Uialteri  relating  to  sir  Trevor  Wil- 
liams and  Mr.  Colt :  i.nd  hadagreetl  to  amend 
the  same  aeeordingl v  ;  and  made  it  to  relate 
to  Mr.  Arnold  only  :  which  Atnendments  he 
read  in  his  place,  with  the  <'oherence,  and  then 
delivered  the  same  in  at  the  Clerk's  Table: 
w  here  the  same  w  ere  once  read  throughout ; 
and  afterwards  a  second  time,  one  by  one; 
and,  iip(m  the  question  se\  erjjty  put  thereupon, 
agreed  unto  by  the  House  ' 

"  Ordered,  That  the  Hill  bo  ingrossed.'* 

Three  days  afterwards  that  parliament  wif 
pron»gucd,  and  it  was  ne^r  again  convoked. 
<>n  the  'JO;h  of  March  tuliowing  a  new  par- 
hament nirt,  '^nd,  on  tlie  thinl  of  the  next 
month;  ha%e  uas  pven  to  bring  into  the 
House  of  ConiMions  **  A  Bill  for  reTersii^ 
a  Jui;p:icnt  ohtuiiied  against  John  Arnold^ 
es4{/'  and  the  Bill  was  proeiiti-d  to  the  House 
:Uid  re<*oi>ed.  On  the  4th,  it  was  ordered  to 
be  n^ad  on  the  morrow  moruing  ;  at  which 
time,  lio\^  ei  er,  1  do  not  find  that  any  thing 
was  dune  upon  it.  On  the  7tli  tlie  bill  was 
read   a  first  tims,  and   the  House  niO&Tcd| 
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dalons  defainitoiy  and  malicious  Ubelt,  Uv 
them  falsely  and  maliciuiialy  deiised,  ('raiii«ii, 
ud  nrilten  against  tbe  Plaiatiff. 

Tbe  tennr  irbereorfollain  io  English  id  tlie 
Declaration ; 

'  We  the  Grand  Jury  awom  ta  eitquire  lor 
<  thebody  or  tbe  county  of  Chester  at  the  an- 
'  aizesheld  JDtheCamaitmHaUof'Pleasin  tbe 

*  castle  of  Chester,  upon  Monday  the  ITth  duy 
'  of  Seplember,  Anno  Domini    1683,    bRviug 

*  Iteard  nis  Bfdesly's  Osclaration,  Sec.' 

The  Flatatiff  avers  he  never  was  diuRecteil 
to  the^rerBmeDtnora  dlsturl>er of  Ibe peace; 
nor  ruJtvof  any  of  the  matters  contained  in 
that  libell  agunst  bim : 

Whereby  the  Plaintiff  ii  much  wounded 
in  bis  honour,  hath  lost  the  grace  and  gaud 


and  dirbl^ed  among  the  nnUcs  and  commons 
of  tbe  Plaintiff,  and  many  disccrda  may  thereby 

Contra formam sUt. addamn.  lO^OOOf. 

Tbe  Defendant   plead«  the  Plaintiff  od^Ik 

not  to  have  or  oituntain  his  action,  ■  quia  dioil 

'  quad  ad  lessionein  Cestr'  tenl.  apud   Cesti' 

'in  comitaf  Cestr'  in  Comrauni  Aula  placii' 

TbM  it  should  be  read  a  second  time  on  tlie 
morrow  morning.  I  have  not  found  in  the 
Journals  any  further  mention  of  the  Bill  until 
TbnrfHlay  the  first  of  May,  when  it  iaeiilereil, 
that  "  Mr.  Amold  desiring  leave  to  withdrtiiv 
Ilia  Bill  for  reversing  the  Judgment  given 
against  bim  in  the  King's  Bench  ;  Ordereil, 
That  he  be  at  liberty  to  withdraw  the  same 
accordingly." 

Thesecond  aession  of  that  parliament  com- 
menced on  the  Sod  of  Octobpr  following,  and 
on  the  18th  of  November,  the  House  of  Cotii- 
mons  Ordered,  That  no  more  private  Bills  be 
brought  in  to  thU  Uouae  this  session  uptil  suvli 
as  are  already  brought  in  or  ordered  to  l>c 
brought  in  be  dispatcLed,  except  a  Bill  for  m>- 
varsing  a  Judgment  against  John  Amolii, 
esq.  in  the  Kin^s-bench."  .  On  the  next  dav. 
"  AmiforreveraingaJudgmentagainst  Jofiii 
Arnold,  esq.  in  the  Court  of  King'a-bencb''  wus 
presented  to  the  House  and  received.  Ontlie 
Slst  it  was  read  the  first  time,  and  ordered  to 
be  read  a  second  lime. 

On  Saturday  the  99lh  it  was  ordered  to  lie 
read  on  the  Monday  following,  which  was  ac- 
cordingly done ;  and,  upon  a  diviiioit,  the  bill 
was  ordered  to  be  ingrtwaed.  On  tbe  fifth  of 
December  the  1^  paaaed  the  Commons,  and 
wasordered  to  be  carried  to  the  Lords  for  their 
concurrence;  which  was  done.  In  the  Hour^i- 
of  Lords  the  Bill  was  read  a  first  time  on  &i- 
tnrday  ihe  dth  of  December,  upon  which  occn- 
aion  a  debate  arose  whether  the  Bill  should  be 
rejected.  This  debate  was  adjourned  to  the 
fallowing  Tuesday,  and  it  was  ordered,  That 
all  the  Lords  betbenaunimoncdto'attend.  On 
that  day  the  deUts  wu  leniiofd,  and  ttic  Bill 


^comitaf,  pred'  17  die  Sep'ris  35  Car.  S. 
'  L-oram  Gcorgio  Jeffery*  millte  et  bamnetto 
■  UBo  servieiii'  dicti  domini  rpgis  ad  l^cm 
'justiciar'  diet'  dom'  regis  CesO*  et  Johanne 

*  Warren,  armiger,  alteru  Juaticiar*  dicti  dom' 
'  Regis  comilaf  predict,' 

The  Defendant  and  air  Thomas  Groavenor 
and  iha  rest  na«ed  in  tbe  Ueclsi^lion  witK 
others,  '  debito  modo  secundum  leges  hnjus 
'  regni  Aogliic,'  were  impanoelled  and  returned 
to  be  Jurors  of  the  great  Inquest  at  the  said 
sessions,  and  were  then  and  tnere  sworn  and 
charged  to  inquire  for  the  king,  and  fpr  the 
body  of  Ihe  county  of  Chester,  of  certain  »r- 
ticles  to  them   there  ddivered   by  the    said 

And  that  they  with  the  rest  who  wereof  tba 
saiifiDquest,'Secnndumjuramentisiiidebitum, 
'  et  secundum  evidenciam  et  testimonium  eif 

*  ezhibituin,'  of  the  Plaiatiff,  and  according  to 
tlieir  consciences,  and  to  preseue  the  peace  in 
tbeaaid  county, 

PreiNtarerunt  (did  duly  present)  m  theEng- 
lish  words  in  tbe  declamtion  mentioned  as  waa 
lawful  for  them  to  do ;  Absque  hoc,  that  the  De- 
fendant is  guilty  *de  preinisais,  Jcc.innarratione 
,  predict'  superius  specificat,  et  ei  imposit'  in 
,  predict' Comital'  Berks  seu  alibi  extra  predict'. 

There  is  in  3  Mod.  Rep.  41,  a  short  Note 
cooceming  a  collateral  pnint  which  arose  ont 
of  an  action  brought  by  lord  Macclesfield 
against  sir  Thomas  Grosvenor,  fbreman  of  tba 
Cheshire  Grand-Jury,  by  which  the  present- 
ment of  ihe  earl  had  been  made.     Tbe  word 

*  tedious'  appears  to  be  twice  printed  instead 
oftheword  '  seditious' iu  this  Piots,  wbichia 
as  foUowB ; 

"  The  Plaintiff  brought  an  ActJob  vyoa  tba  ' 
statute  De  Scandalis  Hagnatnm  against  sir 
Thomas  Grosvenor,  for  that  he  being  foreman 
of  tlie  Gmnd-jury  in  Cheshire,  spoke  thes« 
words  of  the  plaintiff,  "  He  is  a  tedious  man, 
and  a   promoter  of  sedition   and  tedious  ad* 

"The  Plaintiff  deared  that  the  Defendant 
might  put  in  special  biul ;  but  the  Court  would 
not  grant  it,  and  said  it  was  a  discretionary  thing, 
and  not  to  be  demanded  of  right :  it  was  de- 
nied to  the  Duke  of  Norfolk,  unless  oath  mad* 
of  tiie  words  spoken. 

"  The  Court  therefore  orderefl  common  bail 
to  be  filed." 

In  the  MS.  "  Historical  Aocoant,"  ttc  by 
Narcissns  Luttrell,  in  the  All  Souls'  library, 
is  the  following  Entry  ; 

"1683.  Oct.  4th.  The  Grand-juries  at  th* 
Quarter  Sessions  for  the  county  of  Soiaex, 
held  at  Hidburst,  and  for  the  coun^  of  Ches- 
ter, have  presented  tbe  most  considoable  of 
the  Whig  I^rty  as  disloyal  and  divffected; 
amongst  wfiom  are  some  itoblemen,  diver* 
knights  and  esquires,  and  many  gentleinsn, 
ivbo  uj  ways  &ror  ^  Whig  IV^." 


1335]  STATE  TRIALS,  36  CuaklesII.  \6%A^E.^  M^cdetjitliv.  Aorfay,  [1396 

*  c«)mitat.  CcaXr*  modo  et  funna  proiit  thi*  Plsan-  ■  duke  of  MoomouUi  ;*  thai  be  ii  no  favourer  af 
■tiff  (loclari*s,  Tel  uliter  \el  alio  iihnIo  '|uaiu  i  Faiiaiics,auduuiicuulariui!kt-|irvacbeni;  tbatba 


'  the  Deft'nilant  hath  alltftlj^ed,  et  hue,  etc' 


Thv  iiii»tivi's,  cin'uiiivtanres,  aiid  conse- 


The  J'laliiliir  dtinurrs  specially  :    F»r  that,  j  qufiui^  of  Monmouth's  prupnsw  (a.  d.  1<>79)^ 

1.  Tlii^i  Plea  amounts  to  the  geoerai  iswue  |  in  muM  of  |K>jiularity,  are  related  by  diflerent 

^^'y.  .  authon  villi  dirieicut  dt  threes  of  niiDuteoeu. 

'J.    rhal  thr  Dtfendant  ouifht  to  have  plead-  !  Jln^Kn  thus  s|M:aks  of  it  in  ihe  AbaaJom  and 

cd  thi- ir.ninil  iNMie.         ...  .  A(Iiili.|ihel : 

3.  That  lite  tra.rrs*'  is  iiiiiuaterial,  repUiT-  ■       ,»  ^j  i    i  .1  ".li"     j    ..^     »      __^ 

.»^. ;»  :•    u-        I  .  -■    -"'*»'•  '*  Nirrounded  thus  u It h  friends  of  er'ry  sort. 

Bant  in  itseii,  :ih(Iai:;(niuiaatiu-,  ete.  -  1*^1  .,i   in     i  „.  *  _.,.i      ,1.  ^«...^. 

.    'I'l.  ..I  .111        I  .1         .  .1     i\         UHiMh-d  .\i»>iunm  l»)rsaki'»  the  Court ; 

'1.   that  iiie  I'lca  uuiti  not  aiuwcr  the  Ue-  11        .-     .    a*i     1   1  1 1     •  u 

1       ■  .v«  M^.i.  tiv.,  u..«   ,..  .ii*.  .^v  !  iii,n.||,^.m  j,f  iiiy-ii  iiopfs,  unr  d  with  renown, 

-    *|M  ..  •»  I  .1       .  .1    .  .1  *.  -■»t»l  tir  (1  with  iii-ar  nosvssioo  of  a  crown. 

o.    1  Iiat  it  (Ifith  not  nupi'ar  tiiat  thi'  luatters  rn  >     ■    -  •  ■  1       t   1     -.i. 

^11,  I    I  ' '      .  .1  *i     111  '  i  h'  udiDirMit;  crowd  ar«'  daz/it-d  with  sunifue. 

nii'aiU'd  wen.'  rrriink'd,  mif  t  ol h  the  IMea  con-       «     ■        i  1,  »-     1  .u  :      -.     " 

li.. ,    ,         ...  II  ■  And  <»ii  Ins  t^HMJlv  iii-rson  h-e«!  their  e^'es, 

ciuut"  prout  pati'l  im:.*  ncordnin.  in-  f  f  !        .    i-       i^.    Jl 

■  *         *■  '  ltihjo\  mnriai  0,  ht' sft<i  luniself  tfisnow 

Th<r  Drreiidiint  hath  joiiu'd  in  Dt'miimT.         On  ea^'h  siilc  bow  in;;  |Mi|iularly  low  : 

The  la IV  Imth  eom-i*i«id  Mich  an  opinicnof'tlu'     II is  locks,  his;rt.'Muri'!»,aud  his  words  he  frames, 
peaiviilik*  dis|Mi!iitioii  of  nobUnicn,  thai  it  haih      ^nd  w Iih  familiar  4'atif  re |Hfats  their  names, 
been  thought  i'noui;h  if  one  of  [lii'in  |iroiuiM\s  .  ThusforiuMhy  Nature,  fumi!«bM  out  wit  harts, 
upon  liis  h<»n<iiir,  that  \\%i  wuulil  not  LrtMk  the     He  ^lid*  s  nnf«  It  into  thrir  MMTPt  hearts : 
peiK  r  ;ii>aiiist  :i  man.    i(ro4»k'.*. Tit.  Contrmpts.     Thrn  with  a  kind  e<»nip:i.ssionatiug  look, 
(j.  2\  VA.  \S.  'Sk\.  17  Kd.  4.  4.    DallunSuit'ly  of     And  sit^hs,  liesprakin;;  pity  t>re  he  S|H>ke, 
the  PtMtt',  cap.  11  r^.  '        '  i'Vw  words  Ih*  said  ;  hut  easy  thoM?  and  lit, 

17  IM.  4.  4.  Ifa  i^tTsonuilldeinand  siiretirs     More  alow  than  llybU  dn>ps,   and  far  more 
for  the  pruee  n;;aiast  a  {KTsion  t«ii*  no  otlur  \  sweet. 

cause,   hilt  that  Tip  is  in  doulit,  that  that  uthtrr  ■       1  mourn,  my  i^untryroen,  your  lost 
person    v-iJi  take  hlin  und  impriMKi  him,  the  ■  TlM»u;;h  tar  luiahle  to  |u*tf\eut  your  fate: 
peace  ou«:ht  not  t*)  hi-  granted  hy  thi*  court.  Ih-hold  a  li;iiiish'd  man,  fur  your  dear  ci 

Hr.  ( 'uutMUpts  6.  \S  ht  reus  other  persoiM  are     K.\|Ki!»'d  a  prey  to  arbitrary  laws ! 
impriiioned  or  iNniiid  ti»  the  |M'ace  in  the  same     Yet,  oh  !  tiiat  I  alone  euiild  be  undone, 
case,  the  imht's  word  pasaeth,  that  he  will  not  i  <'Ut  off  from  empire,  and  no  more  a  sod  ! 

I  II  *aI     aI  ^  t  t     I         a         ■  11     ^'  11  s*i  *i  1 


.}?* '  nnnae, 

ni:ittiTso  hiirlilv  iMTi-^oiurx  to  the  ;tdiiiini!tti'u-     ChaiinM  iiiNi  casr,  is  careless  of  his  fame; 
tiou  ot'ju'Jiicr,  r'»|»t  ciiilly  hy  i^rantl  jnrii  s.  Ami,  hriliM  wlih  |M'ttv  Minis  of  foreivrn  |fuld, 

'2.  Tlii-H  \\:i\  itii('(Ntli<  n'.*.!i>r<>  otjircM  ntiDMits  |  Is  ^rown  in  llailiNliclKi*^  «'inhraees  old  ; 
and  till  .•  l«iriiiN,  ami  inav  •  Mahir  iiiULsto  wiite     Kxults  his  eiu-niii-s,  his  tVicml*  di'sti'o\s, 
an)    liiU^'  :iiiil  in;ih('io<:>>  t!:i.>«.if,  aiui  they  are     And  all  hi^  po\^ *r  a::aiiist  hiiiistlf  ciiiplovs. 
exc-nipl  t'roui  aetlnns  he  it  iiL'\:n'  su  t'a!s«',  iicicr  I  lie  <;iw>s.  and  k-t  him  tjiw,  my  riirht  uw'av  : 
S(»  inaliciou^.  '  But  why  should  ho  hi^>o^ul,  and  3oui'sl»etVu\  ? 

:>.  Tlu' iiijnn  «l  lutth  no  other  w:iy  to  acquit  ,  lie,  only  hi*,  can  make  the  nati< in  bleed, 
himstfit' of  sii'h  iiii|):itatioti  hut  by   action:  ho     .\nil  hcaloiicfiom  my  re\ciii;c  is  fici'd.     [eyes) 
eunnot   tr:L>irse   such   present iin  nt,    siiall   lu   ,  Take  then  m\  tears,  (wiih  tiiat  he  wipM   bis 
traverse   iliejr    apjireh:  nsious   or  tlicir   fears!'  ;  'Tis  all  the  aid  my  pres<-nt  powV  supplies  : 
they  arf^rm  nothinir  pns.tiieh  .♦^iiull  he  traverse  !  No  coiirl-inioriner  can  these  arms  accuse  ; 
their  jiiilL^ment  that  he  oni^-iit  i:i»i  tn  ite  (Kiund  ■  'fhese  arms  may  sons  a;;ainsl  their  lathers  iisv: 
to  the  pence  ?   Don't  l!iis  presentment  coiiclutle  ,  And  'lis  m\  wi>h  iIk*  \u  \t  s(icci'ss4»r*s  reigQ 
him,  tliat  \w  must  ite  hniind  to  the  pe.ue  iipen  .  3lay  make  no  ut!u r  l^traehto  eom|ilaii). 
these  siiniiisi>s  ;*    U  th«*  court  iMMiiid   \\\   tliis  ;       ^  out  h,  Immuin  ,  u'racet  11 1  at  ti(»n,  seldom  fail  : 
preseiitmoiit :'  can  ho  try  [ipi.  tra\(  r»e",  th:tt  ho  ■  Hul  eoiumon  mt*re»t  always  will  prevail: 
was  not  an  addresser  to  ^lr.  BiMtth  and  Sir  Ko-   j  And  pity  noer  coas(  s  to  1m?  shown 
berl(,'oiti»n  ;  ftiiai  he]  was  not  (d'tiic  I  ignoramus  j  To  him  who  makes  the  |>eopU'\wn>n^s  his  own. 
Jury  ;t  that   he  was  nut  at  the  i-ee(i>»t  of  the  1  Tlie  crowd  that  still  believe  their  kiiiif  suppress, 

; I  V  ith  lifted  hands  their  youn;^  ^Icssiah  bk'ss: 

Nee,  too,  J^ainlianl,  HI,  8 J.  I  ^\  jk,  m,^  hii;ins  his  prop-ess  to  ordain 

t  Set*  the  Case  of  lord  Shaneshury,   vol.  T.,  |  \\  iih  chaiiois,  horbemm.aiida  num'rous  train: 
p.  7:>9,  ol   this  (•.»llei  tu»n.     Ot  the  reception  :  j'roni  east  to  west  histories  he  displays. 


given  h\  pirics  to  leiral  thxtriiii'S  which  an*dis- 
ay:reealtle  tn  them,  liryden,  iu  the  Medal, 
thus  w  riles : 

The  man,  who  la\i<;hM  hut  once  to  see  an  a*s 
Mumhlins^  ti»  makf  the  cross-t^rainM  thistles 
iligfht  lauifli  a;u^*i"  t<»  srt^  a  jury  chaw     [pass, 
The  prickles  of  unpalatable  law. 


Vnd,  like  the  sun,  the  ProinisM  land  surveys. 
Fame  runs  before  him  as  the  murniuu-htar. 
And  shouts  of  joy  salute  him  from  alar  : 
Kach  hou^e  receives  him  as  a  guardian  god, 
And  consecrates  the  plact;  of  his  alnnle. 
But  hospitable  treats  did  most  <'uiuweml 
Wise  Issachar,  his  wealthy  westerly  trsuiM^ 
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iiad  6ot  been  at  any  riotous  ameoibly  P  these  are 
not  aiBrtned  so  as  they  are  traversable  in  this 
presentment.    ^ 

4.  There  is  a  differenoe  between  an  action 
upon  the  case  for  a  false  and  malicious  prose- 
cution of  a  person  by  uMtictment,  and  a  ooo- 
fiff&cy. 

In  a  conspiracy  many  ihiiifB  are  required  to 
support  it,  which  aqe  not  necessary  to  maintain 
an  action  upon  the  case.  As  that  the  party  i> 
*  legitimo  raodo  i(cquietat.'  inde,  that  the  indict- 
Bient  be  found,  that  the  indictment  be  sufficient 
in  law :  these  are  not  necessary  in  case. 

8myth  and  Crashaw's  Case,  S  Roll,  258. 
S  Bulstr.  871.  Palm.  315.  Cro.Car.15.  Lalch. 
79.  W.  Jones  03. 


[This  following^  Report  of  the  Argmuent  of 
Mr.  Ward  (probably  the   same  who  was 

afterwards  Lord  Chief  Baron)  for  the  Earl 

(A 

of  Macclesfield,  and  of  Mr.  HoH  (probably 
the  same  who  was  afterwards  the  admirable 
Chief  Justice  of  England)  for  Mr.  Starkey, 
and  the  Article  by  way  of  Answer  to  some 
Argument  by  Holt,  which,  I  apprehend,  re- 
lates to  this  Case,  are  among  the  MSS. 
which  formerly  belonged  to  sir  Wm.  Wil- 
liams, and  which  have  been  very  obligingly 
imparted  by  his  descendant  Mr.  Charles 
Watkin  Williams  Wynn,  for  Ihf  improFe- 
ment  of  this  Work.  In  the  margins  of  se- 
Y^rol  of  the  pages  containing  the  report  of 
Holt's  Argument,  are  Observations  in  a  dif- 
ferent and  mych  worse  hand- writing.  These 
Oliservations  are  here  printed  by  way  of 
Notes,  with  the  designation  of '  MS.'  Some 
resemblance  may  be  noticed  between  the 
contents  of  these  marginal  Observations  and 
the  contents  of  the  Answer  to  Holt.  The 
title  of  the  MS.  Report  is  here  retained. 

This  moving  court,  that,  caught  the  people's 

eyes,  • 

And  seem'd  but  pomp,  did  other  ends  disguise: 
Achitbophel  had  furm'd  it  with  intent 
To  sound  th^  depths,  and  fiithom  (where  it 

went).  [foes. 

The  people's  hearts,  distinguish  friends  from 
And  try  their  strength  beSire  they  came  to 

blows. 
Yet  all  was  colour'd  with  a  smooth  pretence 
Of  spe<5ious  love,  and  duty  to  tl^ir  prince. 
Religion,  and  redress  of  grievances,     [please. 
Two  names  that  always   cheat  and  always 
Are  often  urg'd  ;  aud  good  king  David's  life  ^ 
Endanger'd  by  a  brother  and  a  wife. 
Thus  in  a  pageant  shew  a  plot  is  made : 
And  peace  it^f  is  war  in  masquerade." 


Seei  tM  vot  ^9  P*  9^ 


iS^A^^for  Seamdalum  Magnatum.  [1S38 

The  MS.  of  the  Aiumrer  has  iio  title  or  other 
account  of  itself.  Some  passages  in  it  might 
excite  a  conjecture  that  it  was  a  speech  of 
the  Phiintiff.  It  appears  to  me,  that  there 
is  not  any  resembbmce  between  the  hand- 
writing of  the  *  Report,'  '  Observations,'  or 
<  Answer,'  here  printed,  and  those  of  other 
Manuscripts  belonging  to  Mr.  Wynn,  which 
bear  satisfiuitory  internal  evidence  of  having 
been  written  by  sir  William  Wiliiams.J 


Term,  Mich.  Anno  xxxvi.  Car.  9.  Reg.  Martis, 
Nov.  25,  A.  D.  1684  in  Scaoc  . 

Earl  of  Macclesfield  v.  Stamlev. 

This  day  was  argued  the  Cause,  j^fore  tite 
Barons  of'^the  Court  of  Exchequer ;  by  Mr. 
EdwiMrd  Ward  of  the  Inner  Temple,  for  the 
Earl,  Plaintiff;  and  by  John  Holt  of  Grays  Imi 
for  the  I>efendMit 

Mr.  Ward's  Argument. 

Mr.  Ward.  May  it  please  your  lordriiip^ 
Charletf  eari  of  Maoclesfield,  viscount,  and 
baron  of  Brandon,  is  Plaintiff,  and  John  Slarkey 
esquire,  is  the  Defendant.  This  comes  befbre 
your  k)rdship  upon  the  Plaintiff's  Demurrer  to 
the  Defendant's  Plea. 

The  Plaintiff  liath  in  this  case  declared, '  tam 
*  pro  Domino  Rege  quam  pro  Seipso,'  and  sets 
forth.  That  b)»the  statute  made  at  Gloucester 
in  the  second  year  of  king  Richard  tlie  9d,  It 
is  ordered,  and  strictly  prohibited,  That  from 
henceforth  no  one  should  be  so  hardy,  as  to 
devise,  speak,  or  relate,  of  the  prelates,  duket, 
earls,  barons,  and  other  noble  and  great  men  of 
'  the  kiii^om  of  England,  nor  of  the  chanceHofy , 
treasurer,  clerk  or  the  privy  seal,  steward  of 
the  king's  household,  justices  of  the  one  bencli 
or  other,  or  of  any  other  great  ofiicers  of  th« 
kingdom  any  false  news,  lyes,  or  any  such  like 
falsrhoods,  whereby  scandall  or  discord  miglit , 
arise  within  the  realm,  and  that  he  that  should 
do  the  same  should  incdr  the  pain  ordained  in 
the  statute  of  Westminster  the  first.    Then  the 
Plaintiff sheweth,  That  for  thirty  years  last  past . 
he  hath  been  and  is  one  of  the  nobles  au<l  peers 
of  this  realm,  and  has  for  that  space  beeu  on^ 
of  the  gentlemen  of  his  majesty's  bed-chamber, 
and  in  all  that  time  hath  demeaned  himself 
in  those  places  and  honours  with  all  faithful- 
ness and  integrity,  and  justly  and  faithfully 
served  the  king :  Yet  the  Defendant  theatre- 
said  statute  litUe  weighing,  nor  fearing  the  pain 
ordained  in  the  statute  of  Westminste?  the  nrst, 
but  maKciuusly  contriving  the  good  name,  state, 
credit,  dignity  and  honour  of  the  plaintiff  to  " 
hurt  and  blacken,  and  the  plaintiff  as  a  person 
disaffected  to  the  eovemment  of  this  kingdom, 
and  a  disturber  of  the  peace,  and  public  tran- 
quillity, and  state  of  the  kingdom,  to  cause  io- 
W  «|e«Niiid^  tfttd  repttti^  aad  to  oaitte  ikkt 
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plainttflTto  he  drawn  and  l»roufifht  into  the  dit> 
pleasure  and  distrust  of  the  kin^,  and  of  the 
peera,  and  great  officers  of  the  kiii£^h»iu,  and 
of  divers  other  honourable  and  venerable  per- 
sons, subjects  of  the  king ;  of  his  mere  malice 
and  envv  foretliought  the  17th  day  of  Septem- 
ber, iu  the  3Mh  vear  of  this  king,  at  Wantage  in 
the  county  (»f  lierks,  by  a  onspiracy  between 
the  defenJant.and  one  sir  Thomas  Grosvenor,ba- 
ronet,  and  otiiem  in  the  I>eclanition  named ;  a 
certain  scandalous  and  malicious  lihell  against 
the  said  earl  then  and  there  falsely  and  inaliciuav 

a  by  them  contrived  and  invented,  did  then  and 
ere  (iilsely  and  maliciously  witlu>ut  any  law- 
ful or  prolMible  cause,  cause  to  be  written,  and 
the  same  lihell  bo  invented  contrivt'd  and  writ- 
ten to  divers  noblemen  and  peers  of  the  realm, 
mnd  other  honourable  and  venerable  persons, 
■ubiccts  of  the  king,  then  and  tlu're  did  t»p»nly 
and  publicly  aflirni,  speak,  relate,  publish  and 
divulge.  And  that  the  Detendant  by  tlie  said 
oons|Mracy  between  him  and  those  u'tlier  per- 
sons, in  the  same  liliell  divers  false  feigiK^I, 
and  contrived  and  invented  scamlalous  words, 
lyes  and  (alsehoo<lK  of  the  plaiutilf,  iiith  a  false 
and  maUiions  mind  to  dethiue  and  scaud-.lize 
the  plaintiflr,  then  and  thore  falsely  and  iiiaiiri- 
ously,  and  uitliout  any  lawful  or  prubalde 
cause,  to  be  written  did  c-mst*,  and  pn»cuie. 
And  then  sets  forth  the  tenor  of  the  hMI  in 
hcc  verba.  The  efltx*i  w  hereof  is,  that  the 
persons  therein  named,  (for  it  begins  thus) 
*'  We  the  grand  jury  sworn  to  eui|uire  for  the 
body  of  the  county  of  Chester,"  and  the  eflV'Ci 
of  all  is.  That  having  hi'anl  his  majt-str's  De- 
<;larati(»n  cuncerning  the  late  convirAcy  of  his 
life  and  government  n-ad  at  the  hestiiiiiis,  and 
iu  their  parish  churches,  they  ronivned  it  hi^^'li 
time  to  innuifest  their  separation  from  sueli 
]»ersous  and  priuriples,  as  are  therein  mention- 
ed, and  held  themselves  bound  in  tliat  disicin- 
pered  juncture  of  alFairs,  to  present,  th:it  iIh'V 
nad  strong  apprehensions  of  danger  from  a  dis- 
affected party  in  that  county,  that  is  fiueh  an 
did  present  a  Seditious  Address  to  Mr.  Booth* 

**  This  Address  is  printed  in  the  second  vo- 
lume of  State  Tracts,  Sicc.  from  the  year  1660 
to  16B9,  and  is  as  tolluws : 

The  Cheshire  Address. 

<*  To  the  honourable  Henry  Kooth,  esq.  and 
sir  Uobert  Cotton,  l^t.  and  bart.  being 
chosen  knights  for  that  county,  March  the 
Tth.  Immediately  after  their  election,  the 
right  honourable  the  lord  Colchester,  and 
the  lord  Brandon,  presented  them  a  Fafier, 
containing  the  sentiments  and  desires  of 
the  Gentry  and  Freeholders,  in  these 
words : 

"  We  the  gentry  and  fre«  holders  of  the 
•ounty  palatine  of  Chester,  v«  ho  lime  iiy  a  frrc 
and  unanimous  consent  re-clectL-d  \oii  to  l>t> 
onr  representatives  in  parlbnunt,  do  thank- 
fully acknowledge  your  joint  integiity  and 
concurrence  with  the  wortliy  and  eiuinent 
HiMnbers  of  the  last,  who  ia  so  siguai  ^and 


and  sir  Robert  Cotton,  at  their  election  for 
knights  of  tlie  shire,  and  had  several  uieetingi 
and  caballs  since,  which  did  administer  greater 
susjiicion  by  the  store  of  arms,  many  of  tlicm 
were  provi(le<l  with ;  and  their  assembling  with 
schismatics,  and  disaffected  persons  in  the  re- 
ception of  James  duke  of  Monmouth,  who  was 
a  confederate  in  the  conspiracy,  and  for  preven- 
tion (as  far  as  in  them  lay)  of  the  spreading 
of  the  contagion,  they  conceited  it  expedient, 
tiiat  they  that  promoted  the  Address,  and  that 
were  ailling  in  the  reception  of  the  duke  of 
Monmouth,  and  the  frequenters  of  conventicles, 
and  maintainers  of  nonconformists,  lie  obliged 
to  give  security  for  the  |»eace,  and  particularly 
the  plaintiff,  aiid  ilivcrs  others  there  enumerat- 
ed. Then  the  Dei*laration  further  sets  forth, 
that  this  writing  containing  thb  false  and 
scandalous  matter,  the  defendant  by  consfHraoy 
with  the  said  other  |)ersons  did,oiienly,  falsely, 
and  maliciously,  reail  and  publish,  and  cause 
to  be  read  and  published,  whereas  in  truth  the 
plaintiff  tlie  earl  never  was  disaffected  to  the 
government  of  this  n^aliii,  nor  a  disturber  of 
the  pi*ace  or  public  tranquillity  of  the  kingdom, 
nor  any  ways  guilty  of  the  matters  alletlged 
against  him* in  the  said  libel,  but  by  pretext  of 
those  tliini;s  tlie  plaintiff  in  his  reputation, 
honour  and  tllgnity,  is  greatly  hurt,  and  scan- 
dalized, and  lost  the  favour,  good  opinion  and 
esteem  of  the  king^  and  other  nobles,  and 
great  men,  and  by  reason  of  these  premises, 
divers  false  rumours  and  scandals  betM  een 
many  of  the  i>eervnnd  great  men  of  the  realm, 
and  other  the  king's  subjects  concerning  the 
plaintifl*  have  arisen  and  been  divulife«l,  and 
great  scandals  and  disconls  by  occasion  of  the 
premihcs,  between  the  earl  and  other  great 
men,  do  arise,  and  daily  mon*  and  more  inay 
arisi*,  to  the  great  disturfmnce  of  the  |>oace  and 
public  tranipiillity  of  the  realm,  and  in  con- 
tempt of  the  king,  and  his  government,  and  to 

ne«(*r  to  l>e  forgotten)  a  manner  of  petitioning, 
pn»moteil  th(>  union,  sup|>ort  and  growth  of  the 
true  Pnitfstant  religion  i>stablished  by  law ; 
aiift  the  only  expe<lieut  (we  think)  to  perpe- 
tuate these  to  our  |K>sterity,  is  to  adhere  to 
what  the  Uw.  parliament  designed  relating  to 
the  duke  of  ^  ork,  and  all  popish  successors ;  to 
provide  for  the  defence  and  safety  of  his  ma- 
jesty's person  ;  vj^omusly  ti»  pursue  the  dis- 
covery of  the  horrid  i\ipish  Plot ;  and  to  pu- 
nish all  Sham -plotters,  whom  we  esteem  the 
worst  of  villains,  without  uhich  his  majesty 
can  neither  be  easy*  m>r  secure.  These  widb 
those  great  and  excellent  things  then  under 
their  considerations,  make  us  contident  of  your 
sinr<  rity  and  proceedings;  \«hich  that  tlH*y 
may  Im*  s.u-i.-.  ssful.  is  our  pra\er,  and  uiliUe 
th(f  7«ii|'poi-i  lit  all  iliost'  who  uisi)  the  liap)>iue>s 
i>t  Ins  iiiaicsty,  and  thi'se  ilibiicssid  kiii^iiuni^. 
V\  e  likewise  desire  tiic  \  oie.'>  may  continue  to 
Im'  printed,  that  till  tiie  eO'trts  of  your  eo'lea- 
vours  (on  which  depends  the  liappiuess  both  of 
church  and  slate)  are  accomplished,  we  may 
be  truly  aci^uaiuted  with  your  proceedingak'* 


1311]  STATE  TRIALS,  36  Chaelss  II.  l6U^or  Seamdaium  Magnuium.  [1S4S 


the  great  scandal  and  grierance  of  the  earl,  the 
plaiDtiff,  against  the  forni  of  the  statute,  and  to 
the  damajg^e  of  the  plaintiff  ten  thousand  pounds. 
To  this  declaration  the  defendant  pleads, 
net  iff  noft,  because  he  sa^^s,  that  at  a  sessions  of 
Chester,  holden  in  the  ConiuioD  Hall  of  Pleas 
of  that  county,  the  day  in  the  Declaration 
named  before  sir  George  Jeiferies  knight  and 
bsronet,  justice  of  Chester,  and  John  Warren 
esquire,  another  justice  of  thatcounty,  the  de- 
fendant with  sir  Thomas  Grosvenor,  and  the 
other  persons  named  in  the  Declaration,  and 
with  some  others, '  debito  modo  et  secundum 

*  h^tes  hujus  Regni  Anc^lisB'  were  ii^pan- 
neled,  and  returned  to  be  of  the  gprand  inquest, 
and  before  the  said  justices  were  sworn  and 
charged  te  enquire  for  the  king,  and  the  bod^ 
of  the  county  of  Chester  *  de  certis  articulis 
^ibidem  eis  per  prefatos  justiciarios  traditis,' 
and  that  he  the  defendant  and  those  other  per- 
sons, and  the  rest  that  were  of  that  inquest, 

*  secundum  juramenti   sui   debitniti    ac    sp- 

*  cundum  evidentiam  et  testimonium  eis  ibidem 
'  exhibitum  de  prcefato  comite  ac  juxta  eorum 

*  conscientias  ac  ad  conservandam  pacem,  Sec. 

*  debito  roodo  presentaverunt,'  in  the  £nglish 
words  in  the  declaration  set  forth,  *  prout  eis 

*  bene  Ucuit,*  and  then  he  comes  and  traTerseth, 
and  says,  abuque  htK,  that  he  is  guilty  depre^ 
miuis  m  the  declaration  specified,  '  in  predicto 

*  comitatu  Berks,  seu  alibi  extra  prcedictum 
'  comitatum  Cestr'  modo  et  forma  prout,'  the 
plaintiff  has  declared,  *  relaUter,  ye\  alio  modo,' 
than  the  defentlant  has  before  by  his  plea  al- 
ledged  and  prays  judgment,  if  this  action  can 
be  maintained. 

To  this  plea,  the  plaintiff  hath  demurred  es- 
pecially, and  shews  divers  causes.  As  first, 
^that  the  plea  amounts  to  the  general  issue,  and 
that  the  general  issue  in  this  case,  ought  to  be 
pleaded.  Secondly,  that  the  traverse  is  imma- 
terial, repugnant,  argumentative,  and  wants 
form.  Thinlly,  that  the  plea  doth  not  answer 
the  declaration,  hut  is  also  ai^umentative  and 
double.  Fourthly,  that  the  defendant  doth 
not  set  forth,  that  the  matter  bv  him  pleaded, 
is  upon  record,  nor  doth  conclude  as  he  ought, 

*  prout  patet  per  Kecordum.' 

The  Defendant  hath  joined  i  n  Demurrer. 

Upon  this  whole  record,  I  humbly  conceive 
with  submission,  my  lord,  that  there  appears 
in  the  declaration  that  hatn  been  thus  opened 
a  ^ood  cause  of  action  for  the  Plaintiff,  and  that 
this  good  cause  of  action  is  not  sufficiently,  in 
good  form  or  substance  answered,  denied,  tra- 
Tersed,  or  avoided,  by  the  defendant's  plea  that 
has  been  hkewise  opened,  and  consequently 
judgment  ought  to  be  given  for  the  plaintiff  to 
recover  his  damages. 

Mv  lord,  there  are  some  things  that  I  desire 
humbly  to  preniise  in  the  case,  and  I  shall 
only  just  mention  them,  and  the  first  is  this. 

1.  That  this  action  here  brought,  is  an  action 

*  tam  pro  Domino  Rege  quam  pro  Seipso,'  and 
according  to  the  opinion,  4  Co.  13,  in  all  these 
lustions  the  king  himself  is  interssted  and  can- 
•erned. 


3.  My  lord,  this  action  that  is  groundMl 
upon  the  statute  de  Scandalis  Magnatum,  is  an 
action  tery  much  favoured  In  law,  and  deserves 
so  to  be,  as  bring  for  the  punishment  of  such 
bold  persons  as  raise  and  publish  false  things 
and  scandals  of  tlie  noble  men,  and  great  om- 
oera  of  the  kingdom,  whereby  discord  and 
scandal  may  arise  between  the  king  and  his  , 
people. 

9.  That  a  less^  thing  in  the  case  of  a  peer 
will  serve  to  grouiid  and  bear  an  action  than  for 
the  case  of  a  private  person,  and  there  are  great 
reasons  for  tois ;  the  greatness  of  theur  per- 
sons, their  nearness  to  the  king,  and  the  con- 
cems  they  have  in  the  affaira  of  the  kingdom, 
are  so  considerable,  that  in  their  case,  '  und« 
*  falsi  Rumores  oriri  possint'  this  action  wiU 
lie,  when  it  would  not  do  so,  in  the  case  of  a 
private  and  ordinary  subject. 

4.  Another  thing  I  would  premise,  is  con- 
cerning the  quality  of  the  plaintiff,  who  is  by 
this  declaration  set  forth  to  be  a  rery  great  per- 
son, both  in  dignity  and  office. 

First,  in  dignity,  he  is  a  peer  of  the  realm,  and 
it  ia  set  forth  in  the  declaration,  that  he  hath 
been  so  for  the  space  of  thirty  yeara  past  i^id 
more. 

Secondly,  in  office,  for  it  is  likewise  set  forth 
that  he  is  and  hath  been  so  long  a  gentleman 
of  the  bedchamber  to  the  king,  aplace  of  the 
highest  trust  that  I  know  of.  These  things- 
appear  in  the  declaration,  and  are  well  known 
and  not  denied  by  the  defendant 

5.  The  next  thing  that  I  would  premise  19 
this :  this  case  as  it  comes  before  the  court,  ia 
before  them  upon  a  special  demurrer,  wherem 
all  advantages  of  exception  to  the  defendant's 
plea  both  as  to  the  substance,  and  as  to  foraiy 
are  saved,  and  to  be  allowed  to  the  plaintiff. 

These  things  being  premised ;  now,  my  lord^ 
I  shall  come  to  the  consideration  of  the  plain*    ' 
tifi^s  cause  of  action,  and  the  defendant's  d^ 
fence ;  where  1  shall  desire  leave  to  go  by  these 
steps.  •  ^ 

First,  I  would  observe  the  nature  of  the  plain* 
tiff's  action. 

Secondly,  the  nature  of  the  defendant's  plea. 

The  plaintiff  in  this  action,  my  lord  of  Mac* 
clesfield,  charges  the  defendant  by  the  declara* 
tion  with  these  things : 

First,  that  by  a  conspiracy  in  Berkshire  widi 
other  persons  he  invented,  writ,  and'  published' 
this  scandalous  libel. 

Secondly,  that  all  the  matter  in  the  declara- 
tion is  charged  to  be  done  fiilsely.and  mali- 
ciously, and  with  a  raalicions  miiid,  without ' 
any  lawful  or  probable  cause.  ' 

Thirdly,  that  it  was  done  on  purpose  to 
scandalize  and  defame  the  plaintiff,  and. 

Fourthly,  the  consequences'  of  it  are  in  the 
close  of  the  declaration  recited  (viz.)  that  the 
plaintiff  suffers  in  his  reputation ;  discords  and 
scandal  have  arisen  and  more  may  arise  te  the' 
disturbance  of  the  peace,  in  contempt  of  the 
king  and  the  great  scandal  and  gprievanoe  of 
the  plaintiff. 

My  lord,  I  shall  obeerre  this  n^  the  nallsr 


hAag  thw  Kl  Ibrtbv  mad  tW 

•M  wnb  a  poffMM  la  dcmM  tiM  1 

I  iluill  hmnMy  oftr  Uwla  ymf  In  hUMU^ 

lint  thne  ihngB  we  bM  io  tlw  dcdmaBU 


«ot  onlv  MantttfatiMtt,  km  aavMimvChat  «f 
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aflaciibi^mlliadeelMatMNi  iagtBaral;  Ibal 
if  any  perMB  by  ooMfihacy,  or  any  inch  iaioa 
jrays  and  neaat  and  to  meb  paipowt  aa  aia 
nantioBcd  ia  Iha  dedaratiaa,  da  niaka  or  ynb- 
liiili  afpuoft  a  peer  of  thie  reaJan,  or  other  p«ol 
officer,  (nav  ciren  a  prirata  sobjact,)  any  wntinr 
thol  may  lie  ecandiUui  to  htf  remiltilion  and 
honaur»*or  have  ««ob  eflvcti  aa  tliOM  in  this 
decUration,  that  it  a  good  cauae  of  action,  un« 
laai  Iba  delendant  by  hit  plea  caif  aal  forth 
matler  auficien;  to  junlify  or  exeuae  it. 

Next,  niv  lord,  I  aball  oonaider  what  it  ia  ihia 
libal  doth  charge  upon  thia  noble  lord.  In  affect  | 
and  in  a  manner,  it  doth  charge  him  with  being 
acbnfederate  with  thoae  coiKemed  in  %he  faua 
aanapiracy ;  it  dotb  charge  him  as  a  aeditioue 
addremer  to  ifaa  knighta  of  the  ahire.  It  doth 
'charge  him  aa  a  riotoua,  tiimaltuoua,  reoeirer 
and  entertainer  of  the  dnke  of  Monmouth,  who 
ia  therein  aaid  Vb  be  one  of  the  conapiratora 
agunAtbe  king's  life  and  gavcnHnent,  and 
uan  likewiao  it  doth  charge  bun  aaaftequanter 
af  convcntidefl,  and  a  barboorer  of  non-con- 
imiiata.  These  are  the  things  that  thia 
wilting,  (which  the  defendant  ia.  charged  by 
flia  declaration  to  have  invented,  written,  and 
pnUished)  doth  carry  in  it,  and  that  in  a  special 
manner  have  inflaeaoe  upon  the  pbintiflr,  the 
ami»  who  is  here  before  year  hirdships  seeking  a 
lamedy,  br  this  action,  for  the  scanldal  and  pra- 
jndice  hehaa  incurred  by  it. 

I  do  not  aay,  that  in  this  eaae  these  things 
directly  and  ia  tenmmi$  are  chaiged  upon  the 
plaiatiir.  But  1  humbly  conceive  it  ia  worse 
than  if  it  had  sa  done ;  becanaa  if  thia  had  been 
a  divact  and  poaitive, charge,  there  had  been  a 
w%j  to  have  put  the  fed  under  ita  doe  exami- 
natwo,.  which  now,  as  it  is  thus  penned  and 
managed,  cannot  be  done.  If  therefore  by  any 
rational  and  argumentative  consequence  or  in- 
fesenoe,  that  can  be  dmwn  or  made  from  this 
waliag  as  thus  framed,  it  can  bo  concluded  that 
these  are  worda  which  carry  reflection  ami  dis- 
houour  upon  this  ^r^t  peer,  though  there  be 
not  direct  and  positive  affirmations,  yet  cer- 
tainly they  are  such  calumDiatiDg  and  reproach- 
ful reflections  as  will  support  tliis  action :  it  is 
not,  I  conceive,  necessary  thai  there  should  be 
affirmative  words  but  any  cblif|ue  scandal  in  tlie 
case  of  a  peer  will  bear  anacttoiK' 

As  in  m^  lord  of  Peterbuigh's  case*,  as  it  is 
reported  iii  Mr.  Siderfln's  Reports,  fo.  434, 
Mich.  21  Car.  2,  B.  R.  where  an  action  was 
brought  and  adjudged  maintainable  for  these 
wsnb,  '  1  met  J.  S.  rpiy  lord  3f  Peterburgh's 

*  man,  and  I  know  not  but  roy  lord  sent  him  afWr 

*  me  to  take  my  purse ;'  tliough  there  were  no 
affirmative  woras  4  and  many  instances  of  this 
nature  and  of  this  action  there  are  in  our  books 
which  I  shall  not  trouble  your  lordships  with 
citing,  bnl  plentifully  may  be<read  of  it,  in  6 
Go.  1S5«.  the.  case    «  da  Ubtillis  fomoaia,*  and 


■^^ 


*  Sea  eacl.  of. Peterborough,  v.  Mordaual, 
^«b.  537,  559, 605, 1  Ventr.  59, 1  Lev. 


the  opinion  of  aU  the  judges,  fker  were 
formed  against  for  conspiring  to  deptaaa  lia 
Gallon  trade  by  which  the  poor  were  mpfjMwij 
and  so  to  causa  the  pear  to  make  a  wuMmj 
against  the  formers  of  tbeexdn,  aad  bcaklH 
for  eudeavouring  by  conspimey  and  eouihdtoncy 
todepauperato  the  farmersoi  the  excise.  TW 
case  IS  reported  in  Mr.  Siderfla  1  pi.  174v  mmi 
upon  the  trial  they  were  found'  gttiHy  of  aa^ 
thing  but  only  a  conspimey  to  depaupanui^  Ihd 
formers  of  the  excise,  and  though  the  apaairi 
fact  of  amriii^  to  depreas  the  Galaii  tTMs  idM 
laid  in  the  miormation,  but  not  foond,  vc*  Iha 
court  heM,  that  any  conmraoy,  ri»miaaaife« 
or  agreement  of  persons,  for  the  doings  of  aajr 
sMch  things,  was  a  thing  punishable  bjlhe  knr, 
and  they  were  AMd  serciely  for  it. 

Theslatute  of  31  Ed.  1,  and  iSbt  aifoMMtf 
laws  t^  bare  beoa  made,  are  rery  eaaaiiap* 
able  in  this  case,  and  this  is  a  certaia  mia  pi, 
law,  wherever  an  indictment  or  writ  of  cauaii* 
racy  will  lie  agaiaat  many ,  there  an  adioB  ni 
the  case  in  tne  nature  of  a  conspiracy  will  lie 
against  any  one  of  these  many.  And  so  we 
conceive  there  is  a  suflicient  cause  of  adkHiail 
forth  in  the  Plaintifl^s  declaration. 

Now,  1  come  to  consider  the  effect  of  the 
Defendant's  Plea;  and  whether  that  dolh 
answer  folly  the  PlaintifTs  Declaration,  aai 
excuses,  justifies,  or  avoids  the  Plainlin 
cauae  of  action  set  forth  in  the  declaration :  aintf 
1  conceive  with  subaiission,  my  lord,  it  dolii 
nor. 

I  shall  not  take  upon  me  to  aay,  that  for 
what  a  juryman  doth  as  a  jur^-man,  be^ 
sworn  in  a  court  of  justice  and  upon  a  maUti 
conusable  by  that  court,  an  action  will  U 
against  such  a  person,  1  find  aothoritiea  in  our 
books  that  hold  it  will  not,  as  20  H.  6.  5. 
20  H.  6.  33.  and  other  places. 

But  my  lonl,  in  thia  case,  I  humbly 
we  must  consider  what  the  PkUntiff  hath 
his  dedaimtion,  and  bow  it  is  and  in  what 
ateps  and  methods,  the  defendant  has  anew  ami- 
it,  in  his  justification,  and  that  juatifi^aliStf 
doth  consist  of  these  parts.  I  crave  leave-to 
take  in  pieces  this  plea  of  the  Dcfeadaulii 
and  so  we  shall  the-  better  see  whether  mJtk^' 
gether,  or  in  pieces  it  dotb  answer  the 


*  See  tlie  Case  of  Rex  r.  Sterling,  1  LcfU- 
126.  also.  1  keb.  650)  (k^,  G75, 689.  li^  Ci 
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in  the  D^damtioD,  fbr  which  this  action-  Ik 
brought  bv  the  Pkintiff. 

First,  then,  the  Defendant  says,  that  there 
vas  asessiom  held  at  Chester,  iu  the  Hall  of 
Bleas  there,  the  17th  day  of  Scptcmher  in  the 
declaration  mentioned,  before  such  and  such 
justices,  naming  them.  Then  he  says,  that  the 
Defendant  and  others  bv  name  were  there  ac- 
cording to  the  laws  of  this  kingdom,  in  due 
manner  im()annelled  and  returned  to  be  of  the 
grand  inquest,  and  sworn,  and  charged  with 
certain  articles  which  were  deli?ered  unto  them, 
by  the  said  justices  ;  and  upon  evidence  and 
testimony  to  them  given  concerning  the  Plain- 
tiif,  and  according  to  the  duty  of  their  oaths, 
and  according  to  tlieir  consciences  they  did 
make  tlie  presentment,  in  the  English  wonls* 
in  the  Declaration  set  fbrth,  as  it  was  lawful 
ibr  them  to  do. 

Now,  my  Lord,  I  conceive  this  justification 
as  it  is  pleaded  is-not  sufficient  either  in  form  or 
matter. 

It  is  not  sufl&eient  as  to  form,  for  it  hath  not 
the  fomi  of  presentment  tliat  is  usual  in  all  pre- 
sentments of  Grand  Juries,  for  it  doth  not  say 
that  these  persons  did  present  this  matter  upon 
their  oaths.  The  settled  forms  of  law  are  to  be 
pursued,  and  these  are  the  settled  forms  in  all 
such  cases,  <  Juratores  pro  Domino  Rege  et 
*  super  Sacramentum  suum  preaeotant.' 

Again^  my  Lord,  I  conceive  it  doth  not  ap- 
)iear  in  all  this  Plea,  that  this  presentment 
thus  pleaded  by  the  Defendant  is  tlie  same 
thing  with  the  libell  or  writing  set  forth- in  the 
declaration.  And  there  ore  these  difierences 
between  them. 

First,  that  which  is  set  forth  in  the  dedara- 
tion  is  alledged  in  itself  to  be  at  the  assises 
held  at  Chester  4n  the  castle  of  Cfamter  such  a 
day,  but  ttiat  which  is  in  the  jilea,  is  said  to  be 
at  the  sessions  of  Chester  m  tbe  county  of 
Chester  in  the  Common  Hall  of  Pleas  of  the 
said  county.    Neither  hath  the  Def(^ant  in 
all  this  plea  said  that  this  is  the  same  writing, 
or  thing  for  which  the  action  is  brou^it,  for  he 
should  have  averred  that)  and  said  it  was  tlie 
same.     AimI  there  is  not  so  little  in  the  former 
variaoce,  as  at  first  perhaps  may  be  thought, 
for  Chester  hath  many  jurisdictions,  some  by 
the  common  law,  otliers  by  grants  from  the  • 
crown,  and  others  by  statute,  and  it  dotli  not  \ 
appear  that  this  coort  was  held  particular^  by 
uny  of  these,  fbr  it  might  as  aforesaid  nave 
various  and  different  jurisdictions  upon  various 
and  diflf^nt  titles,  it  might  have  its  asi-iizes  j 
hpld  at  one  place,  and  its  sessions  at  another.  ' 
Then  tbe  paper  in  the  declaration  having  set  i 
itself  forth  to  be  at  the  assises,  and  the  paper 
m  the  plea,  being  said  to  be  at  the  sessions, 
cannot  ne  one  and  the  same,  and  so  the  plea 
doth  not  answer  the  ileclarution  as  it  ought  to 
do  directly  and  in  terms. 

My  lord,  I  humbly  conceive  the  plea  in  this 
case  does  not  answer  the  plaintitTs  cause  of 
action,  as  to  tlie  matter  of  it.  It  is  tnie  all  pre- 
sentments of  jurors  are,  and  should  be  of  such 
tilings  in  a  court  of  justict^  as  that  court  where- 
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in  the  fircsentment  is,  has  conusance  uf,  and  iu 
such  a  manner  as  that  the  iiarty  accused  mayhava 
i-ecourso  to  titat  couit  to  defend  himself,  by  ex* 
amination  and  trial,  whether  the  things  charged 
upon  him  in  such  a  presentment  are  true  or  not, 
otherwise  if  it  should  not  be  so  courts  of  jus- 
tice if  they  should  accept  of  extravagant  pre- 
sentments may  be  a  means  of  obstructing  jus- 
tice, and  of  casting  illegal  and  unwarrantable 
aspersions  upon  men,  and  those  reflections  so 
put  upon  them  must  remain  there  forever  upon 
record,  the  worst  and  longest  way  of  scanda- 
lizing a  man.  If  words  will  bear  an  action,  and 
the  |>arty  of  whom  they  are  spoken  ought  to  ba 
vindicated  from  such  aspersions,  much  mora 
ouffht  he  from  tliat  which  appears  upon  record 
if  there  be  not  a  sufficient  justifiable  cause. 

The  Plaintiff  here  liath  had  a  reflexion  and 
imputation  put  upon  him,  and  is,  and  was  verj 
desirous  to  have  had  the  truth  of  this  casa, 
examined,  wh^her  he  be  guilty  of  the  matters 
charged  u|>oii  him'in  this  presentmentor  not.  The 
things  are  very  heinous  in  their  nature  by  waj 
of  reflection,  and  if  true  are  very  ill  things  aa 
to  the  consequences  that  may  attend  them. 

If,  indeed,  persons  may  be  admitted  to  ore- 
sent  things  not  properly  examinable  in  tnose 
places  where  the  presentmoit  is  made,  or  things 
tliat  may  not,  by  some  method  and  course  of  law 
be  brought  into  a  way  ofeximinatkmand  tiial^ 
it  would  cross  all  the  administration  of  justica 
which  provides  inaans  and  remedies  as  well  to* 
acquit  the  innocent  as  to  punish  the  guilty. 

For  the  jury  are  highly  to  be  favoured,  and 
protected  by  the  law,  wuile  they  keep  within 
their  due  limits ;  yet  if  by  a  confederacy,  or  ill 
practice,  they  do  any  thing  that  is  not  warranted 
by  their  legal  power>  they  lose  their  phvilega 
of  favour  and  protection  that  the  law  gives 
them. 

I  will  suppose  with  your  lordskips'  leave,  ona 
thing  in  tliiscase;  suppose  the  grand  jury, 
here  should  present  a  thing  of  which  they  hail 
no  authority  by  the  (aw  to  make  a  presentment, 
would  an  action  lie  against  them  for  it,  yea, 
or  no  ?  1  conceive  it  would  lie  in  that  case,  for 
the  law  takes  no  care  to  protect  any  persons 
from  actions  for  what  they  do  by  colour  of 
their  office,  but  those  that  keep  within  the  li- 
mits of  that  authority  which  the  hiw  gives 
them. 

As  fbr  instance,  if  they  present  their  opinion 
of  things  only,  as  that  they  conceive  h  S.  and 
1.  N.  enjoying  suc^  an  offioa  to  be  altogether 
unfit  for  It.  This  sure  would  be  quite  beside  the 
office,  ond  nature  of  a  juror,  this  beini^  out  of 
the  limits  of  their  authority  and  inquiry,  and 
though  this  should  be  among  other  things 
which  they  might  lawfully  enquire  of  and  pre- 
sent, that  would  be  no  excuse  for  this  extra- 
vagant presentment  which  they  had  no  autho- 
rity to  make. 

In  this  case,  my  lord,  I  must  confess  I  do 
not  find,  but  ho[ie*to  hear  something  from  tba 
other  side  about  it,  what  article  of  their  usual 
charge,  the  matter  of  this  presentment  belonga 
unto^in  refersnce  to  my  lord  MacclesfieUl  the 

4R 
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|ilnintiHr.  and   the  rr«it,  iiiiff*ss  it  lie.  tliat  wliicli  !  thii  is  a)lo«l*ri'«l  in  the  plea,  it  1110111(1  weui  that 
IS    rmli-a%o(iriM!  to  hv  intiiiintc-il   ilmiit  iheir  '  the'  Arlicuii  |irr  Justicimrios  ehtraditi,' 

'filtered  to  theni  in  wrili»g»a 
niii  iiii;;ht  tu  have  been  partici 
that  it  ini^hl  thereby  liave  app^ 
r*iit  fit'ii  astd  tliat  1  iiuist  s'.i y  iw  i  «>:iiii  be-  <  lliat  Huh  |iri*seii  rnent  was  in  pursuaoce  oi 
t«»'r.  ill  ufi'iuTuI  it  In  not  ihrerlly  imr  |iftsitii-ety  those  urtivUii.  For  in  case  of  a  iilea  in  bar  of, 
nriiriiii'il  anil  chan^t-d  ii|riiii  itif'iilainiiHflhat  he  '  ami  to  aiuid  siioh  an  action  as  ibis,  be  oucht 
did  Ml.  uiiil there  \«i' hay  liciithrrt'ritetion.hfiR*;  i  thus  as  1  ronreive  to  ha^ejustitied.  I  cooteH 
an  (ililii|uot'alumiiy  and  umisation  to  iii«iinii:ite  <  I  ilid  ^iicrh  a  tact,  as  in  the  declaration  is  al- 
iisifiiu  (ill diiiiUdiinil  *>ii.l>iit doth  n«itdownnt;lit  I  le«l)^-d.  but  it  was  at  that  time  pven  meio 
s:iy.  that  hi*  w:rs  •4{ii)t\  of'  any  oi'  these  thinrrs.  '  coiiiriKiiid  andchurire  to  enquire  so  ami  so,  and 
Now  my  lonf,  I  iiiu'^t  f*tiidV'><i.  upon  Imikinir  '  tor  that  reason,  I  ilid  intike  such  pretieutnicnt ; 
into  tilt'  iii.itlir  i  rnnc-rtve  that  all  preseMtii)cn:s  >  and  so  un;;|)t  to  have  set  forth  what  tlie  articles 
o(i;:ht  tf»  hv  .ithniiutive  and  fuisitive  is  to  the  |  wern.  or  at  le.iht  u*  have  saiti  they  f^cre  such 
cliar^c,  hiittli:s  is  not  any  sncli  tiling;,  hut  the\  ;  as  did  contain  in  ihi-ni  milter  upon  which  this 
f'oncL-ivi*  iic\|)idii-nt  to  diH'lare  thfir  M'|iar.i-  |irrsciitini'iit  mi^ht  he  (^roiincled  aod  IbiincM. 
lion,  and  liu'v  hold  thenKeUcs  Uiiind  in  tins  I  Anotlirr  part  of  this  justitkalioii  is  thai  ba 
jiinriure  i  f  alftrn-s  lt>  pre^'iit  thrir  upiirclien-  i  sa^s  ht*  did  it  accordinc^  to  evidenoe,  and  leBli- 
sIonsiifd^ni;er  fioiu  a  dissalistied  pany  in  th.tt  I  iiiony  there  to  them  ji^iTcii  concerning  the  sud 
county,  and  then  ai^iu  they  c*jiH.ei%e  it  e.\-  >  carl.  Now  that  I  ctiuceire  to  be  too  irenenl 
piMJ lent  that  siu  h  and  such  persons  du  find  !  and  thi'in furu  iiAU«;ht.  In  Iliishtirs  Casein 
security  fiv* the  peacr,  and  the  phiintifr  first.  |  my  loni  Vau^han's  lieports,  fol.  IM7  *,  thert 
It  is  the  eiiil  of  all  laiv  to  brin^  thini^  to  %»as  ajiiry  li!ie<l  becauNeth«'ydid  not  brio^  ina 
jiidj^meiit   in    a   due  courst*,  and   method  df    lerdut  acconlinsf  to  e> idcnce,  and  ihey  ocin^ 


c^aniiuutii  ii,  and  trial,  hut  now  sncii  u  pm- 
CiH.'diti;''  as  this  upon  w  liicli  this  uction  is  broitirht 
is  not  a  l(*;al  course  upon  Mhicli  u  formal  iii- 
dirtmciit  rnay  be  niiMcd :  and  under  favour,  my 
Knd,  iu  all  eriiiiiiiai  accusations  the  ctnirse  of 
pioivciliit^s  .slinnld  It4*  siK  ii  lint  tin'  party  ac* 
CUM-d  may  put  liiuiHcIf  upon  the  tri.tli'l  hn  in 


rouiiiiitteil  to  prison,  tbcicupon  brought  their 
II alM*as Corpus  in  the  Comiiioii  Pleaa ;  and  my 
loni  chi«'f  |iiNtu'«- Vau^han  who  delivered  tbs 
opinion  of*  the  u  lode  court,  in  that  case  did 
t.ike  i.\ce|»tiiiii  *lo  the  return  of  the  Habeas 
Corpus,  which  set  fiirth  that  matter  so,  be- 
rauhc  the  court  that  made  the  retiiru  oyi^bt  la 


cuM'ti  luay  put  iiiiiihcii  upon  iiie  in.tM'i  ni<  in-  r.tiibc  iiie  couri  inai  iiiaoc  iiit;  rvtiiru  uwi^^u 

iii'cency,i\liei-iliy  he  ma\  cKhcrbefnunilcitihN  have  sett  f(>rth  tho  evnlonce  |;iven  below, 

or  acqiiitttd.  '  '   |  that  it  mi:;Iii  appv.tr  to  this  court  here  whttbcr 

Ami  lH'Nid4>.  my  lord,  tiiis  I  |ia\t  I'lMtlier  to  j  ilu*  verdict  witc  accord  iof^  to  evidence  oroot. 

snv.  ustutlie  mattrr.  Ii.at  I  ctmrei^c  tue  parts  |  .My  lord,  I   would  hurrow  a  reason  from  this 

of   the  justification  the  di  f*-tii*.iiit  iiatli  vi-ry  ,  c.vm*  in  \  .iiishan  to  n^e  iu  our  ease,  and  ur^e 

iniirh  failffi  in,  and  tiiai :'.!  iii:iii\  {..rii  !";ir^.      |  it  liisi.s.     I  conci  iic  that  he  that  will  chuacto 

J'*ir»t,theJM>iificatii>ii.^  iii.oieofaii.i  M.i.tiii(  lit  :  plead  s;iti*:ally  and  not  i^enerally,  <>uj^ht  to 

made  at  Clicster  lu  tin  i'.iunnrn  iliiilol  IMi.i^  i  ii>::kk  i:  mi  certain  and  |Hisitive,  that  no  exoe|i- 

there  at  tlio  sc  ssjuns,  ;.:■•!  tlie  di-e!.ir..tion  isi  tur  '  ikmi  rnay  he  taken  to  the  i;efienility  and  nncer- 

a   lilH-ll  and  cwn^i'ir.uy    at   M  .iiiiaue   in    th.*  '  tui:un»d  of  ti,  and  surely  I  think  with  submis- 

county  'if  Beiksi.  and  it   >l'>tli  :!i>t  ap;>L.i:-  tli.J  si'/ii,  a  larr  or  a  |iisUtication  in  a  plea  ought  to 

the  tiling  jiis^ilk-d  i;*  lii.*  sanw  \m'.ii  tl.t-  tli.-.:^''  :  Im>  nii  re  partii:ulur  und  certain  than  the  retura 

cliaitfid.     .Nor  dd'.li  tin*  (il*-:i  m\  hv  •«!.  it  .i  :-  >  of  .i  wnt  Inuii  «iiie  court  to  another,  which  ai 

tlo'iitN  thi'«  coorlat  wli.cli  ilir  piorniii.i  i«i  \K.^  ilie  reir.in  of  a  court  they  uii*j;ht  with  more 

niaile,  was  l.t'td.  nur  by  \>hat  conuiiis.<tii<ii.     I  .  ri  avii  think  lit  to  «rive  cre<lit  tu  and  construa 

did  nitiili.  n  ili.it  Chester  imih  lar.  >i.?i  uiu\  liA'-  '  u:  'T*-  l;ir::rl\.      Hot  this,  as  all  pleas,  must  be 

fert-nt    juiisdii  t!<ii!s.   MiiiH-  by   cmiifMi   l.nv.  laki  n  iii'>>t^rit>n::!y,  avTainst  the  party  pleading, 

(iih<  rs  li\  v.:;r'::i'  :>j  I!.  [\,  and  SS  M.S.  e.  !:•.  v.  h;*  i-.  !;r'.  <<i!:ii«d  hest  to  know  his  own  case, 

^i>w  it  i.>  !.>  e>   ->  >y  in  ^u*  h  .i  *  a-.«  \\iai  !.<  :!.  tt  ■  «iiiii  (n  )•(  i  ^  si  .'I'le  tt»  set  it  forth,  and  tlieretbra 

will  tiia!«  -sur.li  a  jtisi':iv*.tiu(:.  iiwis:   j.  nL.V  i..  -  ii  v  .1!  likivvisc  \tc  presunied  that  he  has  aetit 

sur.lj  a  isi.iiiiicr  a.s  t'»  kavu  i...ihii;'j  oc.i  •  .  i::i-  ^  forth  .it:,  autl  d'lhen  it  be  too  general  and  un* 

«Iic<l;:i-d,    l:.at  ni:'.I:e<»  ai:\    tliii;^  i--  I'l--  •    in-  ,  ci  rt:i:n  •:  .'no >t  neetis  !»e  naught. 
jil(;tir.^-,  and   portf("',i):^r   %.ic!i   a    i    /•  t.> ...  •  n.  .       I  tiiivi.*  lii  s  t'urther  to  say,  my  lord,  as  la 

fi'i-  hy   hit  jcslitii-.ttLun  !i<-   ar!.ii>>\*.    li,-'.!  ..^i  t^-toini  i«i   ii,>^  plfadin<r.  I  coticeive  it  hath 

I*-..  iiiaitLi' lit  tact  .rl':!i;»«i  if!  iIk'«!»'I  :-;^i.-'  i  i<i  1,  .U-.}  i..  riiuoy  iKirticulars.  for 
tf:  fn;!;.  ^i.£  i.i.t!i,  b'li  <-'tiv  iii-:ifi<t)i  lit  -  ii...:i    ,       i'lr^t  l'\  tb.>  plea  or  justiftcatinn  of  the  De* 

ii.-i'ol'(!iii!^- tja;  ■l.t'!.  \*'i:i>tit   uli.,.!i  :t:s'.i,:>\.  ttad.ii.:'..  ibe  plaintiff  is  streis^htetied,  and  the 

t.t.dtiic*.  :!it  irialt.-^  \''.v  !.!  t'v- .:  lUuii,  i   i  v>ti.cti  tr.tvt  r^e  t  :!.v'.-  ):i  the  plea  is  too  narrow  to  bring 

l.c  iiiusi  i.tifci.  this  iiiaKer  4<)  .i  fair  trial. 

A'/Jii  I.  i'i«-  J'ciV.'id  i:-:  :>  ii.i^  :  "i  a  dv.lli  j.:s-  A;id  tlii.  j'.;.-.i1i«ti'«n   of  Chester,  whither  the 

lif^ftli:'.!   hi;  ^  ::s  :!ii:i<ii'.'-   *-.«    i>  •!  s.\(i:fi   .  ;.ii  dcli'inl'-.iit  b;.  {>.>•   ph a  wouhl  draw  the  ezami- 

eharj^sl  t'»«:i:s,.,;rt*{i  r  tin- 1     u  «««'•  »'"■  I'  d-.  *h  i!.'I:«''i  mJ  ibiNi  imm  ,  Ih-iu^  a  limited  and  circuB- 

thut  cor.iilv .  op"'!  i'i.'!la:i.  .i  i  .m  <  <Ii:.w.'.!  rn  ' — — — — —  — — . 

hiinnnd  l-i-.it  ;'•.>' j.>.«':xb\  il  i-jusIk..  <.,!•...  lU'iii  *  Sec  ti.c  C'Ase,  toI.  b,  p.  099,  Ot*  UuaCol 

Ji«t  lU^i'AliK.  \\\i..i  U. ^J*:  a.l.-. >'•  »  v.tiC        \^.7  u*  leCiiuiJ 
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scribed  jartidiction,  is  not  large  enouirb  t«>  carry 
■II  the  matters,  charsred  in  the  declaration  ami 
excused  or  justified  by  tbe  plea,  thither  to  be 
tried  and  determined. 

.  The  plaintiflr  declares  upon  a  conspiracy  and 
^bel  bad,  written,  and  published  at  nantaf^e  in 
the  county  of  Berks,  the  deiendant  justifies 
upon  an  impannelinpr,  swenrinff  and  charging, 
and  presentment  in  the  county  of  Chester,  and 
then  traversetb,  tUnjue  hoc,  that  he  is  guilty  *  de 
'  premissis  in  narraUone*  in  the  county  of  Berks, 
or  other  where,  out  of  the  connty  of  Chester. 
Now  to  this,  my  lord,  f  think  1  have  two 
exceptions.  Here  are  many  tilings  laid  in  the 
decHurmtion ;  as  a  conspiracy,  the  writing  of  the 
lihell,  and  the  publishing,  and  these  may  be 
and  are  so  bud  m  this  action  as  distinct  crimes 
of  themselTes,  ami  1  conceive  are  to  be  eu- 
chred into  distinctly  by  the  jury,  that  should 
try  this  cause  upon  issue  joined.  And  that  ar- 
gument I  gfround  upon  Smith  and  Crashawe's 
case,  P^mer  315,  The  case  is  twice  reported, 
once  ,upon  an  action  brought  in  king  James's 
time,  and  judgment  was  arrested,  by  opinion  of 
threejudges  in  the  King's  tiencb.  Palmer  315 
and  317 :  and  again  as  it  stands  reported  in 
Cro.  Car.  fo.  15,  where  judgment  is  given  for 
the  plaintiff.  But  there  it  is  nmed  thnt  where 
a  conspiracy  is  laid  in  one  place  and  the  fact 
oonspired  about  was  in  another,  tliough  in  the 
same  county,  there  oug^t  to  be  sereral  visnes, 
which  prores  them  to  &  distinct  crimes. 

And  besides,  my  lord,  1  conceive  with  sub- 
mission the  traverse  ou^ht  to  have  lieen  *  absque 

*  hoc  quod  est  culpabiTis  de  premissis  nee  de 

*  eorum  aliquo,'  for  it  is  sufficient  for  the  plain* 
tiff  to  recover  if  be  make  out  any  cause  of  ac- 
tion in  any  one  particular.  Now  how  can  this 
traverse,  that  confines  ail  to  tlie  county  of 
Chester,  be  good  or  large  enough,  for  they  can 
try  nothing  but  what  happens  to  be  withiu'tlieir 
own  Jurisdiction,  and  tbe  plea  which  grounds 
the  traverse  goes  only  to  the  making  of  the 
presentment,  and  answers  not  at  all  to  tbe  con- 
spiracy or  writing  the  libell. 

And  certainly  the  last  words  of  the  traverse, 

*  nee  aliter  vel  alio  mmlo  qnam'  the  defendant 
has  in  tbe  plea  before  alledged,  will  not  make  it 
good  ;  for  these  words  answer  to  tbe  writing, 
or  the  conspiracy,  and  1  shall  compare  it  to  j 
the  case  in  Cro.  £liz.  fo.  433.  of  Askue  and 
8aunderson,  trover  for  sheep,  1  Dec.  36  Eliz. 
The  defendant  pleads  he  was  sheriff  of  Lin- 
colnshire, and  J.  S.  recovered  against  the 
plaintiff  100/.,  and  had  a^;/a,  returnable  Cras- 
tino  Animamm  35  £lis.  which  was  delivered 
to  him  1  Oct.  35  £liK.  to  be  executed,  and  he 
90th  Oct.  35  Eliz.  took,  ^.  which  is  the  same 
conversion  ahqye  hocy  that  he  converted  them 

*  aliter  vel  alio  modo  ;'  and  the  plea  was  hy 
the  whole  court  held  insufficient,  because  it  was 
not  answering  to  the  time  laid  in  tbe  declaration 
(thoo^  that  were  a  transitory  matter  and  the 
material  things  of  the  actkm  were  answered,) 
and  not  answering  all  comprized  in  the  decia* 
ration,  it  was  ttl  in  alL  So  here  tbb  plea  bath 
not  answered  the  whole  dedarationy  for  the 


•cimspirary  miglit  be  in  Berkshire  ihouy^b  the 
presentment  v»en»  made  by  them  as  a  jury  in 
Cheshire,  aud  therefore  fs  certainly  nau^^Iit, 
because  botli  may  be  true,  the  declaration  aud 
the  plea,  and  yet  not  aiinwer  one  another,  be- 
cause they  speak  not  of  the  name  facts. 

And  1  conceive  the  gf  ueral  issue  ought  to 
have  been  pleaded  in  this  case,  hut  of  that  I 
shall  say  somewhat  more  presently. 

Another  exception,  my  k>rd,  tfiat  I  take  to 
the  pleading,  is  this,  that  the  defendant  Imth 
pleaded  inattir  acted  and  depending  in  a  court 
of  record,  and  yet  hath  not  pleaded  it  •  prout 
*  patet  |ier  recordum.'  Every  plea  must  have 
an  apt  cunclusion  to  bring  it  to  a  pro|)er  i«ue 
or  judgment,  if  the  plea  dotli  contain  matter  of 
Record,  it  must  conclude,  *  prout  patet  |Mfr 
'  recordum,'  because  that  proves  itself,  and  the 
replication  must  be  *  null  tiel  record,*  and  there- 
u|K>o  it  shall  be  tryed  by  the  record  when  pro- 
duced, or  judgment  ujion  failure  of  the  record. 
And  so  is  the  book,  of  30  Assis.  pi.  31.  In  a 
like  matter  as  this  it  is  said  if  the  defendants 
in  a  t«Tit  of  conspiracy  will  justify  as  jurors  or 
indictors  they  'must  make  it  appear  by  rcconi : 
that  is  to  be  way  and  method  of  trial  in  the 
case,  and  so  it  must  here  he. 

fek)  7  11.  4. 31.  There  was  an  action  upoa 
the  case  tur  a  conspiracy ;  the  defendants  plead 
their  inipKsnnelUng  before  a  justice  of  peaoe, 
and  an  imiictment  of  trespass  was  found 
by  them  and  demanded  juderoent,  *  si  action 
*6cc. :'  thereupon  *  Null  tie!  reconl'  is  replied 
and  upon  that  issue  joined,  and  upon  failer  of  re* 
cord,  judgment  it  given  for  the  plaintiff. 
These  two  cases  prove  cleariy  tliat  the  trial 
must  be  hy  recent  and  therefore,  *  prout  patet 
'per  recordum,'  should  have  been  tlie  conclu- 
sion of  the  plea,  and  the  plea  not  bavuig  con  • 
eluded  80,  and  that  ticing  specially  assigned  lor 
cause  of  demurrer,  the  plea  is  naught.  Our 
last  exception  is  that  instead  of  settinflf 
forth  this  special  matter  oa  it  is  here  pleaded, 
the  defeiidaut  oiigiittn  have  pleaded  the  ge- 
neral issue,  aud  could  not  plead  it  thus  ;  for  it 
is  a  plain  and  known  rule  wherever  a  justifi- 
cation doth  amount  to  a  bar,  not  guilty,  that 
is  cause  of  detuun^er.  In  such  a  case  1  neeil 
not  cite  books,  I  am  sure,  for  proof  of  tbis^  it 
is  fio  well  known  and  so  pbin  law,  Cro.  Car. 
737  Lynnett  and  Wood's  case,  *  and  abund- 
ance more  are  expressed  in  it. 

And  the  reason  of  law  is  plain,  becanse  ape- 
cial  pleading  tetuls  only  to  intricate  and  in- 
veigle the  court  in  such  a  case  when  matters 
ought  to  come  to  a  proper  issue  ;  m)  it  would 
in  this  case  :  whereas  all  advantage  of  this 
special  matter,  if  it  amounts  to  a  good  excusci, 
wouU  have  been  saved  to  them  upon  the  ge- 

*  The  case  here  intended  seems  to  be  that 
ofLynner  v.  Hood,  Cro.  Car.  157.  One  of 
the  first  general  principtes  in  pleading  is  that 
nothing  may  he  pleaded  spedally  which 
amounts  to  the  genml  issue  or  a  toul  denial 
of  tbe  charge,  »ee  Co.  Lit.  303,  b.  3  Blackst. 
Cooim.  309.  Com.  Dig.  title  (Pleader  £.  14.) 
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.risse 


.irr:\l:^siii'.  liiiL  lliL--'.,»rr,.il  plra  wriiilil  iiitrr^aU' 

:!..-  «''iui(  in  iii^|iuU:slni\v«r:i  inBtiCis  ]i»cnl  a'.nl 

tr.nwiiorv,  and  In'ti^eoii  |»aitiriil<ir  aiitl  ;;(ii''rul 

1itin.siiu  luius,  and  a  t;ri':U  inaii\  ntluT  i|ii«n*i««ii» 

ar;sii>;r  ii|H»n  it.     So  ihat  tMiili  tiirtli**  *iiil*<«!  ui«:f* 

r>l'  ilu*  pUa  asalhofor  tlio  2i>rin  in  ivlncli  it   U    sticli  js  \vt  ro   \'i-i'\  tit   tojiid::e  of  ilie 

pk\ulid,  I  i*out'u%f  ihiri*  is  not  iniUii*  Niitii-  i  i^.^tMi  ihpiii  in  rli.ir(fi'.     Aiul 

i'irat  ill  it  us  u   4.H   iili'uilrd  lu  \t.tv\*i\t'  ilif  ;      'iliiiiil\. 'iuat  t!u:  lauM'b  and  DiattrrvnieB- 

|ilainiiit',  Iroin  lu<.  iutUmi.  and  ili«'r*i«iri  iuiiniUv  ,  ti<iii«-u hi  iiu*  {irt'M*niiiifnt,  are \cry  ^^uoilcauaeB 


tliisr  niatcr^  that  arc  therein  ineDtioncil  ia  a 
)iro;M*i- jiidit  atnie  hH'iTi*  |iro|icr  jiidi^  ibaft 
ii:iil  i*nuu»uikri>  of'  the  (.iiiM*. 

.NtvunilU.    us  It    v.uN   Htadc   iieliire  ivopn 
jtidi,  '*•,  s'l  It  u;i<i  iiUi  iiiad«'  \i\  pri>|irr  |MM'M0BS« 


|tray  yom  judt^iiaul  t*ai'lu«'  iiluiiiiiir. 
31  li.  1 1  MI  I's  Au«.i  Mhvr. 

Mr.  lioU.  Ma\  ii)dvas.' your  lord tiiip.  I  aiii 
fif  couii!M.l  ui  tliis  c;iM*  I'M'  the  di*So:.d;i!.i.  'I  tii> 
Uci'urd  htUh  Imx-u  ul.taslv  tr.tiv  u:icn  1  !•% 
Mr.  \V:inl,  auil  thc.ilirc,  1  •.Iu.il  n-si  iii»n:»ii» 
ytiur  Uiitis'.ijif  i  *  i\  ;)v'dt  tlw*  |ki.  :u'(iia.>  ul'  it, 
Uul  th*'  ^ru.  I  .]  <|i4^  «ti«>:;  .  I  ;:u  i..m-  is. 

U  hcthiT  thi>a  si'ji!  us  li.c  i...!u. .'  :.;ip»*sirs 
iM'tiiri*  \i>u  u,i::;i  ilt*>  '■'.!:  ir  r  w'ord  dtilli  iil'  ur 
ii,>i  a;^:un&t  the  li.  :•-..•!...;. 

.\ud  »vith  s;  liu..s.>i -rj,  ;!•  >  :.»l.  .  i  I  •••  ;:ji  ir«- 
d';ih  iKd  he.  .\i.'J  iii'.i  •'iiii, •••.«■'  I.!..:  iw'.v  :\  (iid 
not  he,  in  cuvt*  .t  p.  >;*i-i-  iiUm  v.t  i- |iiv.ifit  d, 
tji'-ii  liio  i|iio«li«<i)  :n  uiKiii-  A  tilts  |diM  d.iiii  nut 


;.r.d  •;t*««iinu.<  n|u>ii  vihirh  these  priVMis  niigfaA 
n«;ii(st  that  the  |Kr>Hiiu»  ihtTtiu  Daaied  magiit 
iiiid  >*1T*  i:(  s  iiir  the  |ii:.*-  <  . 

And  i  o*iii*i  ill',  ni\  hird,  that  U'  1  make  oat 
liu-sc  li.iii^s  this  ;.(iit»n  th:it  is  ihitt  iiitHiS^ 
(i,»<i:i  tins  |iri*vuiiiunt  inust  ut'otiLi-ssiiy  tail  ca 
>hc  c.nund.  Ill  iti*'  dLsruiiiiii&id  iheae  lieadii 
2  slialt  aiikuer  >ii*.  U  aid's  idijciUuusi  as  I  ga 
al»:s.r. 

I  nM  I  Kuy  that  tliU  pnsLiitincnt  fur  whick 
this  action  \%as  hruutfht  Ha<i  made  id  a  firoper 
jiidicatuie  and  i«i'iire  |>ro}H.'i'  jiidipe)»  that  bad 
t-nmisauct'  ut'thi'  cau-vc ;  and  Fitiin;  tltesn  niailr 
ii!  a  V  Mirsr  oi'iustii  r,  1  think  it  uill  Imo  yk'Ubd 
fill  (h  It  iiM'ai'lionihuh  nut  he. 

%••••'  thut  it  Is  uiaile  in  a  pro|M*r  jiididiiiira 


»uHii.'U-t*l!y  auiid  li..  a(:i<»ii.  nn  1  ui  U  kiihu.is- .  an«l  heiMi-i'  |iro|iiT  jiidtfcs.  1  tluuk  %viU  he 
sion  I  c me.  i«<-  it  ia  r.  y>i>'d  pica  auu  doth  ntti  [irrtt\  |dain  it'i%r  du  ciuiMdcr  the  juriMlktiiia 
a^oid  the  ai'tmn.  .  ot'the  itiurt*  in  iihieh  thi.s  prrscutmctit  ii-ai 

J  bhall  then  i:i  iln*  %\t>.  p!  i;.'«'  i'>>;:sidir  wlu*-  niiuh'.  uhii'h  t-liiiii*:li  ^Ir.  Wai^d  hath  niade<»oe 
Ijicr  this  action  n;'iiii  thr  fUM*,  lu  tiii*  t.:uiirf  id  his  chitriiun^  that  it  dtah  not  a|)|>rar  ubat 
of  a  4(ia»|iii.>i*y,  i'*»r  this  mat tt r.  dotl.  lu-  as  jiirisiliriuin  ii  is,  \it  iiitli  suhimssitiin  1  take 
it  IS  set  lorih  in  the  plea,  that  isihi:  main  i|ni-a»-  it  uni  and  all  the  eoiirli*  in  Hi?stiniaaier-liail 
ti'in,  ur.il  ii.s  I  said  i«itli  Milmii^inii  to  \oiir  uil!  tak»' noiin:  id' their  jtiriiMlictiou  lieio];  tn  a 
lerdship  I  do  enuoti^e  the  :'.rtion  iloth  not  I.e.  ronii(\  Palatine  \iithout  its  hein if  particularly 
Ml*.  \V ..I'll  did  nidi cd  [•U'lnist^  se\eial  things  ,  i>l<*:idril.  ivt-  it  i*i  the  kt!t«r\^  oun  iuiiiuHliaie 
\\hi<'h  I  f^o  admit,  »s  t'l.iiit,  tin  C'oimiy   I'alatiiu' haling  Jura  lie- 

Fir  <t.  that  llf  a-.  ii«»n  Itron^hl  h>  thi*- i:i:Mi-     •.;  ii.i.  and  thi-|iitiu'i  •  Mt   ttirre    h\   the  kiu|;'s 


h*rd  liir  ihariiFiN  l.itiu^rlii  :im  ittll  t>-.  ihi 
kmr^^is  \\tY  liiiiisriruj.iiii  tins  slifhr-  ,  :ii.>i  tli.it 
lIieKii.-^  i-«  ri*::i.<-i'ii«-d  m  ii  .  :.ii  tliis  1  d  >  uii.ii'.l. 
ant!  \  I  I  eiin('(i\i'  th.tt  Ui!l  Im>  nu  i!.«*:<  ii*  it 
into  i!ii  •  iM\  iii'r  Miii  aii'i-(M  Un-  t  :.««>  at  ah  >>ii  * 
>■..•-.  •-!•  l!i:- '  ill -r.  I'lT  I  lid  i)')i  «ihMrve  th.it 
!•.  l>...!)  iiu:i>  d,  hur  indi ;  d  rail  hr  iiit«  r  ati'i 
c<«'.; .  1,1.^  iic't  thoiire  to  iiniiitaui  liii:.  a<  'iS^ii. 
Sidindis,    I    do  adnnt   that    tins  nold.    I'ud 


.n:.ti  .)::.i<'  (M>miii'>s|iiii,  and  patent  t'ruiii  the 
I.I  .t.  It  Is  thro  Ilk*'  the  itirisdit tniii  ut  this 
t  cnn  :.;iil  llo'  i.lliir  1  oiirts  iij  \\  i  .«liiiiiist4T- 
ii.dl  and  1  'iiiidv  it  .dw.ivshaslMiiiiakeii  notice 
•  •1  i'.s  ■  iieli  h\  ihe  (  iiiiits  in  \\estuiiu>ter- 
iiall. 

Ii  a  \\  lii  id  Mir  ir  lie  hion-^ht  id  ajuiluiiHni 
:^:\i  1.  .11  li"  I  lotiiN  l*al.'.lii.e  id' (hi  >ter,  a.s  He 
ti.iM  |)ir'«-i  di  n;s  i.i    ■..  h  i,i  (  •«   Kntr.  tit.  Emir, 


the  plaintiir  is  a  pi  r><»n  id'  i^ii  at   Imimmm*  and     t!ir\  do  not  m  i  ImMi  iii;:i  it  luis  Uen  a  i  wuntv 
di^nit\  hoili  l>\  tilli-  ai:d  uiliic,   .>iid   in   him    !  r:datiia  tinn*  oui  o*  inuid.  iht  \  ilo  uut  .sit  t'ortli 


^elt'id  ^'I'l-ttL  ^viiili  and  h'lr.oin,  and  I  i  iniivi- 
the  inte::ri*.>  wniih  and  li.iiiuur  «d' inx  I  •..!  i.t' 
^iaeelestitld  .:if  not  at  ail  imuim  ^'ini  i'<  ;his 
ease.  I  uoni.i  not  nr  miMindti  >!'»•. d  :  ili -nuh  i 
should  jiiMity  a. id  inaintjin  tin*  pifM-i  in:,  in  •  t 
tlii  ((iMiid-imy.  l.>  i.i-  a  irood  plea  in  law  in  hur 


tortli 

tlir  .  |iiii.vdi<-t  Ml  t'l  Ik-  h\  pn  ser:pluin,  lettei'si 
|.:.it  Ills,  or  :)i-|  •!  |-arli.iinv nl,  hiit  ntntn'allv 
list-  ;liur  phiin  .-tliu  as  it  Is  si-i  turih  in  thi» 
j.h-a. 

f  lilt  i.ou  II  (<•  ii  n*  in  I  a.si  s  i  f  |nil£;:int  nts  ami 
|ror'  t  liiiivis  ii4   iiiti-rn'r  e«<nrts  and  snUiniin^li-. 


ol  tills  aeiioi'.  yi  I   Ut.iiid  not  Im  tii"nL:'i'.t  m  •  |iii'is>h>  iiuiis,  liuie  the  title  i^l  the  Court  mu^l 

the    |(  a>:    t«t   n.:il.e   an\    red*  r.i'iij-  iip<.,i   n.y  .  a;:pi  .ir  iii  ihi*  slili ,  ami  it  mil'*!  hi*  made  out  ky 

l(>rirs   |i,.>i.iinr;  tliat  wini-h    I  si.it.i!  n|U.ii  and  \ti;ai  ai. it. only  ttiev  hold  pka,  h\  pri*kOi'iptioit. 

iriii  ndto  :iii>i:i.  In  tin*  l.iu  id'  lut    i  ..^  *,  i:ot  ;.iiy  I  ur  hrcis  pan  ni.  Mieh  a^wthi  se.  or  aet  tit*  par- 


thiii;^  id  thai   ividt-ii(\  ;  at.d  :"*  I   uc:.irc   ail 
aliin;^  to  he  n::ilei''.«:iid. 

.\s  to  tin-  causes  ot  ili-  ^piii.-l  demmTer,  I 
sii^ill  consider  then  li\  ani>  i-  ,  but  thaiihisae- 
k.up.  as  It  htaniU  hi'lore  \.  nr  Li«!>liips  upon  tiiis 
i:eord  i<  not  to  he  iiia:i.lain.  d  hy  la.v.  I  ^L'a!l 
propoio  to  provtr  hy  liiv.M:  ihn  c  }^i.imids;.nd 
reason*.. 

rii>.t.  tbut  thik  is  .1  pu.iLUUi:«.iit  uuidu  of 


*'  'I  l.i-  Is  f  .tiianoiis.  ainl  he*^  the  (|iieNtioo, 
pr>  ^Mpp  -Mii^  thr  hUdi  lu  be  a  lawful  pre«eiit- 
nil  I.t.  tliat  h«  m:^  ihe  only  (|iii>iiou.  E\erv 
t'alst  loidieniiis  !\(*  piihliNlndina  Court  io  sumh 
.1  li'.iiimer  a>  lei  issue  can  Ih*  tliereiu  letj[allv 
ji*inid.  is  not  in:;ile  a  hmtnl  |>re»f ntuK ut,  be- 
eunse  donehy  ajiii} ,  and  hceausc  they  say, 
pi'CM.ui|  Vc/'  MS.' 
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liamebt,  and  therefore  kdotli  «ot  need  to «et 
forth  its  authority  upeciaHy.* 

Aod  I  rememher  there  was  a  case  of  a  Writ 
of  Error  of  a  ludgmeot  in>a  Coimty  i^kitioe, 
where  it  was  assigrned  fur  Error  that  the  cause 
of  action  in  the  dec^Un^i^^  was  not  sMed^ed  Ao 
be  >  infira  jurisdiotionevi'of  the  Court,  iNit  the 
Court  Md  it  needed  not  he  so  alledfed  because 
the  County  Palatioe  was  not  such  an  iuterior 
•ubordinate  juriMlieiion  as  «Hist  he  jpaitionlarl^ 
Mt  forth  apd  «estraiaed  to  such  iknits,  and  th« 
was  the  oQise  of  one  in  the  Petty  Bag. 

And  theresBOn  of  the  law  is  the  same,  wiSi 
that  ia  the fVince'sCase,  in  the  ei^th Report  ;'{* 
where  it  is  heM  that  an  aet  of  paHiament  coo- 
ceroiog  die  Dutohy  of  Cornwall,  and  whiHi 
save  a  special  mf  noer  of  inheritance  to  the 
kiogr*s  eldest  son,  was  a  public  act  of  parlia- 
oMQt  and  not  such  a  pri^a4e  one  as  need  to  be 
specially  set  forth,  and  vour  lordship  as  all  other 
toe  King's  Courts  ought  to  take  notice  thereof. 

Then  this  being  in  a  Connly  Palatine  which 
has  recpal  |»ower,  and  this  beinsr  the  King's 
Court  by  immediate  commission  from  the  king, 
this  jurisdiction  doth  coinpreheud  within  the 
Ouimty  Pakitine,  the  same  autliority  as  the 
Kiug^s-bendi  has  in  other  pans  of  the  king- 
dom and  therefore  it  hath  fiower  to  enquire  of 
oN  offences  coijnmitted  within  the  County  1^- 
latinc  that  justices  of  Over  and  Terminer  eun 
enquire  of,  nay  more  than  ordinary  commis- 
sioners of  Oyer  and  Terminer,  and  may  exa- 
mine the  Errors  of  other  justices  of  Oyer  and 
Terminer,  and  enquire  of  things  tliey  cannot 
enquire  of. 

Now  it  being  so,  pray  let  us  a  little  consider 
what  is  mentimied  in  this  presentment  but  what 
the  judges  there  had  power  to  *  enquire  into 
*  add  examine  hear  and  determine.*  Thoy  by 
their  oominissioB  are  to  proceed  against  all 
that  frequent  conventicles  or  unlawful  meetings 
under  colour  of  the  exercise  of  religion  con- 
trary to  Uw,  against  alt  that  go  or  ride  armed, 
which  is  an  oflence  in  time  of  peace,  and 
against  those  that  unite  and  assemble  in  unlaw- 
ful numbers,  aod  in  a  tumultuous  riotous 
manner,  so  that  there  is  nothing  mentioned  in 
this  presentment  but  what  is  proper  for  the 
conusance  of  that  Court  before  whom  tt 
was  made,  t 

*  So  in  the  Original. 

t  8  Co.  Rep.  14. 

X  *^This  is  fallacions,  fora  crime  whereof  a 
Court  hath  conusance  may  be  malicioufily 
suggested  in'  such  manner  that  the  Court 
cannot  legally  hear  and  determine  the  same, 
norbring  it  to  any  issue,  nor  grant  any  proccsR 
upon  the  suofgesiion.  Srery  Court  (except 
parliaments)  is  bound  to  ira^l  forms,  as  well 
as  limited  to  the  matters  whereof  it  may  take 
conusance,  but  the  Court  couM  not  hear  and 
determine  any  of  the  matters  in  t4iis  libeH  in 
the  manner  these  are  set  forth,  and  therefore  no 
lawful  presentment,  nor  to^  he  deemed  a  verdict 
or  act  of  ajury  as  such  nor  could  the  Court  regu- 
larly take  any  conusance  of  that  libdl.'*  M8. 


Now  my  I.^nd,  I  would  desire  to  consider 
this  declaration  of  the  jdaintiif  m  this  muter 
which  seeflM  to  cumpreiMnd  these  sorts  «f 
actions. 

Ttie  first  is  an  action  grounded  «pon  ihm 
statute  de  fieandalis  Magnatum,  aad  that  f  do 
acknowledge  to  he  favourably  taken,  being' 
grounded  upon  an  act  of  pariiameut. 

Secondly,  another  aort  of  aetm  -seems  to 
be  gfoundod  on  the  comuHNi  law  ibr  a  libell,  and 
tliaft  action  any  roan  may  have,  as  wdl  as  a 
nobleman.    And, 

Thirdly,  it  seems  to  be  a  kind  eif  action  of 
conspiracy  for  to  iudict  or  accuse  the  ptatmilT 
of  tnese  matters  iu  the  presentment  without 
probable  cause. 

Now,  as  to  the  first,  though  it  be  fovonred  in 
law  as  an  action  founded  upon  a  atatute 
and  for  the  {Hreservatioa  of  the  dignity  of  peer- 
age which  bath  so  great  ag  influeii<:e  upon  the 
^vemment,  yet  even  in  that  case  a  proceed- 
mg  according  to  the  course  aod  method  of 
law,*  shall  take  away  the  action  of  a  peer  upon 
this  statute,  fur  such  a  fact :  for  a  peer  is  cer- 
tainly as  liable  to  the  justice  of  tlie  nation,  and  • 
matters  done  by  him  as  inqnirable  of  by  a  grand 
jury  before  a  proper  court  as  a  private  subject, 
and  if  the  court  liave  jurisdiction  of  the  cause, 
a  jury  tnay  enquire  of  that  matter  of  which 
the  court  nave  jurisdiction.  And  for  such  an 
enquiry  ho  cannot  have  his  action,  and  that  is 
not  a  suggestion  of  mine,  but  grounded  upon 
a  full  authority  in  point,  and  that  is  the  case, 
1 1  Eliz.  Dyer.  285.f  A  peer  brought  an  ac- 
tion upon  the  statute  de  Scaudalis  Magnatum, 
in  the  Common  Pleas,  against  a  man  for  ac- 
cusing him  for  forging  a  deeil  (which  cer- 
tainly is  a  great  offence  and  draws  with  it  a 
great  deal  of  infauiy  and  scandal)  the  defendant 
he  juslitied  thus.  *■  I  brought  an  action  agminat 
*  this  peer,*  the  plaintiff,  of  *  forger  de  faux ' 
<  fauts'  which  is  the  same  matter  uprm  which 
this  action  is  brought,  and  tliereupfHi  the  plain- 
tiff deninrr4.||  'J  his  was  held  to  be  a  *to<m} 
ju^tiflcatiun,  and  that  the  statute,  de  Scan* 
dalis  Aiagnntum,  did  not  extend  to  give  an 
action  for  such  a  matter  though  false,  though 
malicious,  and  tlM)iigh  brought  for  rexalion 
without  reason  ;  and  why,  because  it  is  a  pro- 
ceediiig  in  a  court  of  justice,  aod  wlierevcr  a 

*  '*  This  isthe  \ain  lallacy  that  runs  quite 
through  all  tli»  Argument,  that  he  supposeth 
the  libell  to  be  a  proceeihug  according  lo  the 
course  and  method  of  law.  If  it  were,iiio  ac- 
tion would  Ik  again&t  the  defendant,  though 
all  the  matters  ot  tlie  accusation  were  falaie. 
And  it  may  be,  the  law  wouM  not  suffer  it  la 
be  deemod'aconsiiiracy.'*    MS. 

f  Lord  Reaucliauip  v.  Crof^  et  al. 

II  *'  All  this  Aliment  is  trifling  and  beg- 
ging the  question,  taking  it  for  granted,  that 
the  writing  this  libell  was  a  legitf  proceediin^ 
in  a  court  of  justice,  which  is  utterty  denied 
The  action  against  the  peer  wa»a  legal  process 
against  him,  fov  whieh  no  maa  shall  watTtr*^ 
MS. 
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man,  ilnth  pmrppc!  in  a  propir  roiirt  tliai  hfttli  that  \h  this,  thiv  prefinitmraC  is  made  by 
proper  jurisiliction,  anil  tor  c*nm«i  that  ih«  prn|H*r  prrMiiM,  t'wr  it  iii  iiiaile  hy  a  p'uid  jury, 
court  haib  cunusann*  oF,  he  in  under  ilii*  pm-  of  a  miiiity  who  an*  hy  tb«ir  (Mlhat  to  preamt 
trriion  of  the  liw,  for  that  prosfoution,  ami  no  all  ofleurpH  that  the  court  hath  authority  to 
airfioH  will  l}r  acfainst  hiui  fur  it.  hold  iiica  nf.^ 

And  that,  inv  h»nl,  is  llic  ditferonrc  lakf>n  in  I  think  it  will  bi'  caaiily  ai^rped  to  ine«  that  it 
the  fourth  Rejiort  fb.  U,  TutU-r  and  Duun's  is  not  nrmiaary  for  the  fpvnd  jury,  to  stay  till 
case,  which  was  thus :  I  >iv%'rs  scandalous  arti-  ;  an  indictment  lie  drawn  up  by  an  oflfioer  or 
oles  are  exhibited  lo  Ju^(ices  of  the  peace, '  other  |»crson  in  funn,  and  iu  Latin,  and  ao  in 
afpuntit  certain  iicrsonfi.  Some  of  those  thin|p<  their  impiiry  to  conlinc  themselves  only  to 
the  ctmrt  had  junkdiction  <il*,  some  it  hail  not, ,  such  bills  of  indirtincnt  as  are  prepared  and 
but  thougli  tlii'v  were  scandalous  and  without  presentcil  in  form  to  them  ;  but  they  ara  to 
reason  exhibited  yet  fur  the  mecr  scandal  I,  no  enquire  and  presentment  make  of  all  thtof^ 
action  would  lie  liecau>e  ilefendant  had  pursued  that  an*  t^iven  them  in  cliar|^,  and  the  court 
the  onlinary  course*  of  justice.*  .  they  {ircM-nt  unto  hath  conusance  of,  that  they 

It  is  true  my  Iord«  a  special  action  ujion  the  ■  have  any  notice  or  knowle<l!;fc  of  themselTes, 
rase  will  and  may  lie  at'ter  tlie  mutter  i<»  di-  or.  are  infonmd  of  by  any  peri»on,t  and  tliia 
lermined,  fur  proceinliiii^s  without  a  prtihahle  -  without  doubt  they  may  do  :  and  it  is  the  roa- 
cauiie;  but  theu  the  action  must  he  i»|iecifil,  .  stant  univepial  pruitice  of  ^frand  juries  after 
and  the  plaintiff  must  declare  that  thei-e  was    they  have  tlispatchid  the  bills  that  are  breus^lit 


such  a  '{irosocution  U|miu  which  he  was  ac- 
quitti'd,  and  tliat  it  was  without  any  probable 
cause. 


to  them  ill  fiirm,  they  |^  and  consult  amongvt 
themselves  what  they  know  of  their  own  kmnr- 
Icdge,  or  are  infonmd  «if,  concernin|^  aav  of 


But,  my  lord,  the  Declaration  in  this  case  the  matters  relaiiu|;  to  the  business  ol  the 
now  bctore  your  lordship  is  nut  S4»,  sctlincr  forth  •  county  within  their  charts  and  autliority,  and 
that  they  proceeded  in  a  court  of  jutitice  where  .  accoriling  as  u|H)n  enquiry  they  tiiid  matter 
the  matter  was  exumineil,  and  tlie  plaintiA'  to  present,  they  do  present' it  to  the  ciiurt,  and 
acquitted,  and  that  the  nrncet  din*^  uas  without  that  very  ot)i*n  witliout  the  strict  form  in  |*aper 
any  pnibable  cause ;  hut  it  supjioKelh  a  libell !  and  in  kn^rlish ;  this  is  done  by  them  every 
made  hy  the  defendant    in    conspiracy  with  ;  assizeti  and  sessious.H 

otliers  in  Berkshire,  and  tlien  sets  forth  the  pre-  Ami  what  is  the  effect  of  this  ?  why  w  hat  is 
scntment.  in  ha'c  verlia.  and  then  a  publication  double,  the  officer  of  the  court  receivetli  tlie 
of  it  in  Berkshire,  to  the  scandall  of  ilie  plain- 1  presentment  and  draws  up  a  bill  u|ion  the  nut- 
tiflT.  '  ter  pre*«i-nted  into  forme,  wliich  the  jury  6nd  as 

Now  as  this  Declaration  is  made,  prima  t'acit'^  j  an  indictment,  or  else  it  is  useil  as  evidenca  to 
no  question  but  the  aciiuit  doth  lie ;    hui  then  i  another  irraiid  jiirVf  the  next  assizes  or 


takinj;^  the  whole  reroni  tnijffther.  and  as  the  ■  to  tind  a  bill  <d'  indictment  u|Min,  and  common- 
matter  is  therehv  disr!osc4i  to  the  nuirt,  it  ap- i  l\  indued  this  latter  %i  ay  is  taken:  the  clerk 
peai-s  to  he  quite  another  tliint;  :  if  so  be  thc^sc  '  <d'  the  aN>i/«',  or  clerk  of  the  |M-uce,  reserves 
thinpi  had  lieen  done  in  Jierkshire,  as  the  thcM*  iiiibrmal  pn'sent men ts  us  evidence  for  a 
plaintifl*  has  declaretl  ;  without  the  methods  of  surceedinp  <;rj4iid  jury,  to  liiid  bills  by  him 
justice,  there  had  Inh'u  notliin}^  to  \w  suiii  tu  it,  drawn  up  thereu|»on.  Now.  my  lonl,  this 
hut  beiii^  by  the  plea  shewn  to  lie  in  Chester,  beint*'  the  praetict;  all  over  Knj^land,  I  know 
b(t'or«>  u  proper  c*ourt  in  a  \v^i\\  cmirse  ;  and  tiot  wh\  it  shouhl  comt.'  to  lie  a  fault  in  our 
Tint:m\  th»u;j:  sliewn  bv  the  plainiitV  to  ih-ny    case,  to  do  it  hert*. 

the  inati«r  of  ihc  iiiMilieatioiiff  I  think  it  can  I  Then  in  tin-  next  place,  my  lord.  I  would 
never  maifil:iin  this  actinn,  to  nutke  tins  :i^  disirc  that  this  may  1h>  a  little  t*onsiderc«l.  A 
lihill,  mmle  In  roiispiruev  and  pubti^lud  in  Cinnid  jury  do  appn-hond  the  |M»ce  of  the 
fSerksliin  .  '  conntiv    to    U*   in  ilaiii;«'r,   they   do  observe 

1  coipf,  then,  ti)  t lie  second  t^ouiul  of  mv     iiiaii\  iim  tinu'sof  snN|iec(eil  perscms,  men  ride 


Ai^unit  nt,  \«h>  iliis  arliuii   wdl  not  lye.  ainl 


"  Tliis  Argument  is  sirk  of  the  same  in- 


*  **  If  the  hill  II  be  no  pro^M*u(ion  in  jinl^-  firniiiy  xufli  the  lirst."  .^IS. 
ment  of  law  in  a  course  ol  justice,  then  this'  |  St-e  ili*'  (iraml  .lnroi-\  t)ath,  vol.  8,  pp. 
Ai^umcnt  is  vain.  The  matter  of  the  libell  i  751>,  77'J,  7<;J,  of  this  ('olleclion. 
could  ne%er  be  delerminf^l  h\  the  court  to  >  ||  *'  Vet  if  they  uill  become  accusers  they 
whom  it  was  nflered,  nor  the  plaint  ilV  acquitted  ; 'must  do  it  in  the  course  and  tbnu  of  law*, 
and  therefore  it  is  to  be  jiidf^rd  a  libell,  and  the  '  uherc'hy  the  parties  accused  may  have  a  course 
plaintiff  must  have  his  remedy  now,  or  else  he  !  in  taw  to  ac«piit  themselves,  and  clear  their 
can  never  have  nny  ;  and  so  he  shall  reroi\e  a  innocency.  The  law  never  did  im|iowcr  a  jury 
CT^at  injur}*,  ami  tie  without  possibility  of  re-  or  any  other,  to  hhist  any  man's  reputation 
hef  if  this  action  do  not  Ive,  and  that  is  a>rainst  j  without  |)ossibilily  to  clear  it;  tlie  jury  may 
the  known  maxim  of  faw,  nemo  re<-edat  a  prcst'ni  dt-faults  ot'  all  kinds,  but  they  may  not 
Curia  reg-is  absque  rcmedio."     MS.  rayse  lyes,  or  maliciously  accuse  iiersons  not 

f  *'  This  oug[ht  to  come  into  the  evidence  at  '•  ot*  the  c*ourt«e  ot  justice,  and  be  free  from  all 
the  trial.  The  plaintitlVannot  ^ive  evidence  to  !  punishment  fnr  abiisincf  such  an  authority  as 
the  court  upon  the  Demurrer.**    MS.  |  the  law  hith  placed  in  them."    M8. 
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armed  in  f^reat  numbera,  and  tlie  coaotry  terri- 
fied  by  such  tumultuous  assemblies,  shall  not 
this  Urand-jury  endea?our  to  preserve  the 
peace  of  the  country?  Shall  not  these  men 
preseut  their  fears  and  apprehensions  to  itie 
court  of  juiftice,*  to  desire  the  aid  ot'thut  court 
tor  the  preservation  of  peace  and  prevention  of 
mischief?  Shall  not  a  private^  man  that  is 
affronted  and  apprehends  himself  to  be  in  dan- 
ger of  life  or  boddy  hurt  come  before  a  magfis- 
trato  and  declare  bis  fcars,f  and  desire  the 
security  of  the  peace  from  him  of  whom  be 
stands  m  fear  (nav  thouj^h  it  be  a  peer)  and 
shall  not  a  Grand-jury  that  are  sworn  to  en- 
quire of  all  breaches  of  the  peace  be  at  liberty 
to  present  their  fears  of  a  public  dan^r  ?  Cer- 
tainly the  law  would  be  d^ecti?e  if  it  were 
not  so  as  I  say,  for  all  will  agree  that  the 
Grand-jury  represent  the  country  in,  if  not  in 
their  enquiry  abont,  all  matters 'about  which 
the  country  may  be  or  apprehend  themselves 
to  be  in  danger,  and  in  this  case  that  is  the 
thing  done.  In  this  presentment  they  declare 
their  apprehensions,  they  gire  reasons  of  those 
their  apprehensions,  what  is  the  cause  of  their 
fear,  and  desire  that  their  fear  may  be  taken 
away  by  a  remedy  provided  by  the  law  and 
in  a*  lawful  way. 

My  lord,  wttli  submission  it  is  not  necessary 
for  justices  of  Oyer  and  Terminer  to  enquire 
always  by  indictment.||  They  have  an<»thcr 
ivay,  and  that  by  the  express  words  of  their 
commission  *  nei*  sacramentum  proborutn  ct 

*  Legalium   Hoininum  de  Coiuitatu  ac  alijs 

*  viis  Modis  et  Medijs  quibus  mciius  sciverint 

*  per  quos,  rei  Veritas  melius  sciri  poterit,*  of 
those  offences  of  which  they  have  conusance  so 
that  it  is  not  necessary,  that  the  proceedings  and 
informations  of  a  Grand-jury  to  all  intrvts  and 
purposes,  sliould  be  by  indictment,  for  the  very 
commission  gives  authority  to  make  inquiry  as 
well  by  other  means  and  nays  whereby  the  truth 
may  best  be  known,  as  by  the  oaths  of  honest 
and  lawful  men.  If  then  they  have  authority 
to  enqaire  by  other  ways  and  meaiu,  surely 
the  way  of  presentments,  and  desire  to  take 
security  of  the  peace  as  occasion  shall  be,  is  a 
good  and  legal  way  of  proceeding :  and  surely. 


*  **  A  Grand-jury  may  inform  a  Court  of 
any  matters  of  fact,  but  their  fears  or  fancies 
are  no  groiuMi  in  iaw^to  deprive  any  man  of 
his  liberty,  unless  he  finds  sureties  for  the 
peace.  If  any  one  Jary-«ian  will  swear  he  is 
afraid  of  hb  life  by  any  man  or  men,  and  ex- 
hibit you  causes  upon  oath  of  his  fears,  he 
may  have  him  bound  to  the  peace  in  40/.  re- 
cognisance, and  two  sureties  in  the  like  sum, 
hat  this  is  not  ss  Jory-man.  If  the  jury  will 
shew  their  fears  of  their  lives  by  any  man,  * 
they  must  proceed  as  other  men  do,  and  that 
comes  not  to  the  point  to  justify  them  in  this 
libell."    MS. 

-  f  **  There  must  be  just  cause  of  his  fears 
alledged  and  he  must  not  invent  lyes  of  the 
uarty  he  fears."    MS. 

II  <«  This  is  not  to  Ihe  purpose.''  ll^IS. 


if  it  be  considered  it  will  appear  to  be  a  very 
merciful  present iiient  to  desire  only  security 
of  the  peace  in  such  matters  as  are  thereim 
contained. 

That  com  mitksioners  of  Oyer  and  Terminer 
huie|Miwer  to  bind  persons  and  take  oftliem 
si>curity  of  the  peace  is  expiessly  held  fitr  law* 
in  Fitzii.  Nat.  Brev.  fo.  ^S,  where  speaking  of 
justices  of  peace  how  they  come  to  nave  a  ge- 
neral authority  to  bind  persons  by  reoognizamM 
to  keep  the  peace,  the  nook  says  it  is  by  virtue 
of  that  special  clause  in  their  commission  which 
gives  tiiem  power  and  authority,  *  ad  Audiend* 
'  et  Terminand'  et  Inquirendy  of  all  things 
done  against  the  peace.  If  then,  by  virtue  of 
that  clause,  in  the  general  commissiOD  of  tha 
peace,  justices  of  the  peace  have  power  and 
authonty  to  bind  to  the  peace,  surely  the  judges 
of  Oyer  and  Terminer  at  the  assises  at  Uhestef 
have  likewise  an  authority  to  bind  to  the  peaoe^ 
which  is  all  the  end  of  this  presentment. 

Ny  lord,  Air.  Ward  hath  made  some  sort  of 
objection  against  this  manner  of  presentment. 

FirKt,  he  wouM  have  it  to  l>e  so  scandalous 
to  my  lord  Macclesfield  because  it  doth  import 
in  tL  rnannerf  that  he  is  guilty  of  treason,  of 
great  breaches  of  the  peace,  of  going  '  to  oon- 
'  ventlcles,  riiling  armed,  and  tmnulluouslVy 
*  &c.'  and  this  lie  would  have  to  maintain  this 
action.  I  think  it  is  not  so,  but  if  it  lie  so,  no 
action  I  conceive  would  lie :  for  if  it  be  true  or 
they  are  t>o  informed,||  the  Jury  ought  to 
present  it  by  their  oaths,  but  if  you  lake  it 
the  other  way,  and  my  lord  is  not  thus  scan- 
dalized but  by  inferences,  not  by  positive  and 
direct  charge ;  then  I  hope  you  will  not  let 
such  inferences  construe  a  man  into,  an  nctioii^ 
when  my  lord  is  not  accused  of  these  offences. 
Will  you  bring  an  action  for  an  accusation  f 
No,  you  by  these  inferenocs  yourselves  scanda* 
lize  my  lord,  and  certainly  never  an  action  was 
maintained  npon  such  a  ground  as  that. 

Words  are  not  to  be  strained  (  in  any  case 
whatsoever  to  make  a  man  liable  to  punish- 
ment or  action  for  them.  These  words  I  conoeife 
ought  to  be  plain,  or  no  action  lietfa,  so  that 
take  it  either  way  this  action  must  fall,  if  it 
doth,  or  doth  not  accuse  my  lord  of  Macdes* 
field,  If  it  doth  accuse  my  lord,  the  Grand- 
jury  have  done  it  upon  their  oaliis,^  who  by 


*  *«  Not  to  the  point."  MS. 

t  '«  The  libel)  expressly  saitb  that  the  piain- 
tiffis  disaffected,  a  caballer  withSchismaticks, 
a  frequenter  of  Couventicles,  &c.  and  being  so 
charged  in  the  declaration,  none  but  a  jurj 
can  try  that  matter  of  tact."  MS. 

II  '*  The  matters  criminal  in  the  libell  are 
not  so  set  forth  as  the  Jury  could  have  oaths 
made  of  them,  nor  could  they  in  that  manner 
depose  or  know  them,  and  therefore  now  ii# 
matter  for  a  presentment."  MS. 

§  **  The  libell  is  grossly  scandafous  without 
straining  one  word  in  it."   MS. 

f  *'  Our  law  does  no  more  admit  any 
man  to  swear  another  to  be  disaffected  than  it 
admits  bim  to  swear  a  nan  is  a  ielM  or  t^ 
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Uiui  iiiitli  art'  anHUtfuMi'  !••  (*t»ti  uihI  tlivir  n*.%n 
c<*nsi'ii-iH*is  tnr  ii!.ikii:u  Niirli  |»re««  niiii-ui,  Inii 
h*'\  t*t  ai:\  pt-rvii  !•%  iittptn.  It' it  ii*itli  i;<t 
atiMiM-  in\  li  :ii  ttirn  iliti*-  !<«  !i<>  »«-aiiil.in. 
aril  Cft.i>e<]iuiitl\  u<»  t^rf'iini  to  ^iii>{M»rt  iln* 
«ciiori. 

Ill  tlii<  <*a>«-.  ii)\  lonl  •»!'  Mucik'stiiM  In  ".iU 
di^iii'.l  tit  i-tiil  «ur«'tic»  i'*r  tlii*  {K'at'f,  diA  li  aii 
aitioii  «»t'  S.  i!  tkl<iiii  Mi.iiiiuiiiiii  livtli  tor  .1 
ptiTH  iH'iui^  i'.t"«.ri^l  to  U*  bxuiiit  t't  ll'f  |»0Rtv. 
lluit  I  ihiiik  uiiiilil  l»c  pi«'it\  liar',  tiKii  i«f  a 
rliaiKV  liiat  niii\  Im.*!.)!!  aii\  |Mrs«iii  \%liai»iti  fit. 
Tii«'  iiiu^t  iung<X'iit  |ntsiiu  lu  tht*  \%<)ili|  iiia\  lie 
n.*qiiiri'4l  U»  tkid  •'Hrdi*'^:  wt' tlu*  |it  .-.i  ■,  aiii!  r'» 
man's ^rtsitiK * ^  tan  f\-Mii|it  t'i-*;ii  ii.  t*>i'  a  inaii 

cautiuii  so  tM  «i<>.  ll'a  iiiaii  ili*  n  !»*'  ]»n  miiIi  iI 
liiiili.*r  MiH|iic:(iiiH  ami  fiaiis^t-rMiis  tirctiiii- 
hlaiicc*S(l  "^u;  iH'l.  iiiv  lanl  oi  .M.;ivl*-<4i*'lfl  is 
llti«ler  aiiv  Kiirli.lMit  (ml*.  s|M;ak  to  tin*  iiialtfr  (»!' 
this  |ir«'si'iitiiifiiii  anil  til  si  nii  to  lie  ImhioiI  t*i 
the  |M'aiv.  tli<*ri*  i<  rLaM»ii  \u-  nIioiiUI  so  Ii4^, 
bt.*cause  it  dnili  U  ;;ail v  arnl  t'airlv  a|t|ifUf  ttntt 
111*  hath  ((iicmaiiNe  ot*sii<«|iiri<in  i**  tin*  ktii*/'s 
Diiiusters.  (»r  |it'(»'il«*,*  «>t'  ViiiH*  ilaiii;cr  Irtuii 
liiiii.  ttiiiu)>li  he  liath  uoi  tfoiiv  sn  tar  a«  tn 
cmiiuit  aiiy  act  wlicrtby  u  hn  acli  Mt'ilii*  {H'anr 
tlath  actually  nppeiiL' :  li»r  himhiit;  to  tin*  |»<  aci* 
IS  fur  |irevi*iitioii  of  breacli  »r  thi.'  |w':-«-»-.  antl 
ivciiriiii;  I'rointlie  flaii^i-r  ihuuiiPftl  or  h  aic<l. 
siud  n<K  t'ur  u  |Miiiis|iHieiit  <il';::)  ••tl**  iic*-  {'Uh;. 

Non,  m\  lor.l,  thiKbeius;.  ;is  I  lia\('  a!.*  -.utx 
iaid  stifl  iiro\tHi.  {)ro|ier  fm*  a  G.ari.l  Ju.x  to 
laki^  iipuii  iliwii  to  iln,  1  iiil]  Cite  to  \«'iui'  [<j.'4l- 
tbip  two  or  throe  aiitliciritit«  OUT  f;t*  ii:iiltitu<!».s 
tiiat  lui^lit  b**  liriiiii^ht  to  iiia"i::».n  *'  -•  as:itt*. 
tioo  that  in  any  raxe  wliatsm-^t  r ..  ( Mai.(i  J iii_\ 
ibii'it  soiniirli  as  to  lip cnlknl  ini,.  i>*.  •';.  ••:  :iii- 
jiLMt'lieil  b\  aitiou  or  otlieruisc  t<i  •:  ;•  i.  .'.-.':: 
t\ki'\  ilo  h\  «irtiu-  lit'  ami  %«ithiii  tho  !.iii.in  •  t' 
tla-ir  nulbi»rit\  ^ ;  nor  iiiih.t'<l  are  thex  '«» I  ♦*  «....•*- 
tioncti  f'lr  aiiv  tbiiit;  uluitsiM'VPr  thai  iti«  %  l!a««- 
ilofie  lH.'ti>re  llie  tiint' of' tln*»r  In  ii.^-  i;i:«.»!»  il  • 
jury,  Im cause  ihey  **u^x-  lia\nis(  !»«<.. t  •!  mhi  tuc 
GraiKlJiir\,  ainl ilic*Fcbv liviiit;  tmiuit.iu  1 1  «4ii 
ofienocs  Within  tlieir  kn<*««tt'tl«.'i;  < "  iiiitiiui- 


travtor;  tbe  luatlirr  c4*fact  ou<*ht  fu\\  t<»  !»«> 
swcKii,  aiift  the  la^v  or  ajiiry  iitiisi,ii*''4<'  ^^\u  i 
crime  itasiri  fUe  fact,  ^io  thut  this  iilall  is  .ii.t 
a  tlunii^  tlime  in  the  coursi*  «'t'  a  draii.t  ji*/;. . 
uhercin  tin*  law  iiruttn-ts  tktm.  I'Ul  il  is  a  m  an- 
ilull  xiialirioiislv  and  l»v  coii^'iirar'v  tloiic  to 
scandalize  and  iletarm*  the  plairftiK .  '   MS. 

*  "Thin  subverts  (d'  it  w«  n*  U»)  uU  ili'- 
liberty  of' Ln'rliMinieiu  and  su!«t*-(''»  ti.eiu  alt 
to  be  sent  t«i  ituoIk  withiKJt  aii\  <#ti'cntt:  ssvuui 
af^rist  thcin,  I'rom  %ihii*li  They  can  bt-  ai- 
quitted  ;  and  i\  hen  tbe  kini:'^  ininisteiti  "^hall 
ny  a  whoie  ruunty  is  under  dani^'vnius  su>|,i. 
cious  cireimistaiices,  they  ina\  siiid  theui  ail 
to  ^uid>  if*  tilt  V  ( aiiiiot  or  s\iti  nut  liud  sure- 
tiea/'  MS.       ' 

f  **  'J'hi«»  oukfht  to  lie  ifiten  him  \Mtlioiit  his 
antboritie^.  hut  is  noihiH'/  lu  tiu*  -t^.i.t.  '1*1..^ 
KHeU  in  not  done  by  virtue  of.  i!'.;i  n  «i  \:  itiuii 
tW  Jiiuiu  o^thvir  Mitburit) . '  *    i> J  s 


'  tioii*  •i'«tii  t  \<  use  th*  ni  of  ail  thinif*  done  by 

lh«  Hi  !i»ii*r«'. 

M\  r»:M  .»i:tli..nis  1%  ji  Ed  3.  J'o.  !7.  a  writ 
•  •I  e»se  |».i\.»'\  .>  {•iitif'^lit  aviulit-st  oa**,  tbedeten* 
d.tiii}«i->iiiit:ti  lit.it  ill- \%a^  liii  i!id:eli»r  aiuoii;^^ 
ftih«Ts  v»|j.i  *\iumI.  ••  .;•.  1  :••  jirt^fU!  and  t«ttik 
ail  oath  ^.*  i'*«'.'*.  «ttj'i  •ii«-\  •it'iii'tiii  lii**  j>iai(ititt 
ot  iiiuiilir.  .ii.d  v%ii,.i  t'l.- ',  I. id  Uw«  u;i*iii  i>utb, 
and  I  ••iieliidi  •  th  it  1  1  lii.tt  u.»»>ii  « i»(*ccialiy 
the  Ui  iii*:i  eoii!il  U4'l  Ih;  iiM.i*taiii(.ti ;  aiidjud^* 
iiR'iit  %«<is  ti<:  ;i."  dcreiUialii  ;  ihi.  %eiy  bito^ 
nth:  of  theCiiai.(IJiii\  tta^  sutlieieut  to  t.v  iu|>t 
hiiii  t'luiii  AU\  I  •uisiiit'ialioii  ol' lialdeness  lo  ao 
ai'tioii.  iiifi  u.is  .th\  i.ii|  .iH.iioli  to  Ik-  luadt.  ut' 
ulmt  uasdotK'  li%  hull  \thile  he  %%  as  in  that 
stTUi-f.  li  lli-n.  1  !*••.  ft  I'l.  fi\  in  all  action  f»f 
eoiisjiirai-}  the  hh*  |:lt  .1  vius  |il«a'K«l  ;i»  th*^ 
htrintr that  the  ilv!«.i:daiit  \»%is  an  ii:ih«.t**r,  h  it 
th<  il  !Im  itlainidl' re|fii«lli  \uu  \%«re  it  is  tru**  nn 
lUflii'loi.  hut  htt'.|«><«u<-li  liuMLH  j^  \iiU  WcTf  tn:- 
|iaiiii*ik<l  <•!' ihr  ^laiid  i:M|ii*.-*l  30U  a»d  »U4  h 
met  I041  tht't.  ai.*l  there  «MiiH|>tird  to  iii«iielt  uud 
tbir<- LOfitiiti'd  th.il  luaiti-i' aiiio:i'^  ^Miii>«*Ue:i« 
and  \ou  i>ot  ',<*ii.vlt  r*iorii«-4l  h\  liH.slieriffitii 
|Mir|:ov*  to  lif'i.e  tiiis  iii«j:«-tiiiciu  ii}*uii  no',  aud 
her*u|ion  tlon-  e. hs  ad'iueriir,  and  it  uai 
li<-l(!  t**  h.-  no  «;o<nl  r«-|dieat«''.i  at  all ;  Wn'  ntiat- 
evir  lit  di  I  I'  !•  -.e.  wliai*  »iT  iUrvlilio'S  ♦►r  H'll- 
«^'ir.na-H  ihii«' \M  re,  \«t,  il'  oi.lv  he  chiik-  to 
hv  a  Cirautl  .1  iii-\  luan  uiitl  lulie  upon  lii&  oath  to 
}i;«S(  nt.  and  lu' 1!  th  tli«»ri-w)H>ii  iiithet  or  prtr- 
siiiT.  thf  |iio\i^i<  u  of'  liic  I  .M  t'tr  \i\%  |ir  tie- 
tioii  |N*»>  ^!«'ai  tonl  hi  ^!tall  not  Ih:  aeoiisvil  tor 
unv  tl:j  ■  d**!!"  h\  hiiU  t'trl'ore  that  liuic.  And 
ui  :hat  lasejuu^ineni  uas  •ji:i%eii  lur  tho  de- 
t'eniia'.t. 

N-»  I'.:/.  Nat.  IJ11*  t  t.  roa>|»uaey  I'l.  H.",, 
Lit.  I),  il  iuitir^  ai«'  svvi:  a  i.t  eif|ui(i*.  \r,  and 
.ilti  i v»...i.«>  .i.\  lit' ;!.» il"  !■>  ('iMh.ii;{td  l«v  ti.e 
lU^lii'iN,  I.I  >;.,. iiil  .t :  t.'  ;  u  iisiie>l  lor  1  hit  \^  hull 
■  h"«l.«i  \\\r  1  ti  u.  ■»  -^tti  rti.  hut  it'  he  inn'^jHrt- 
ait<  I,  ve.  he  ii;a\  for  tiiat  lu:  ehai'vi'rd  in  euu- 

Njlll..»-\  . 

\14au1  Stall. i.  I'l  C'"!.  I'l.  i70.  Il'atter  the 
roiis|ui.n-y  lis-  .  •..  ,'i!..tO!suit.t  %  \,.ru  ii{XMi  the 
it<|iiisi  :..t.|  I  :-i.i  t  til  J  ,:i,  I  ••..s,#ii,d  li'jrain^t, 
UI  tiiat  oa-*.  ',0  ui.i  «.;*  «..'ii«.|iirtiev  lit>  :.<;:.iiii>t 
t!i' .11.  iV-eat:.;  h  e.'.niio!  h.-  inteiidt.t)  t'v.K'>  or 
iii.iiii  ii>:.<>>  %viii.iil.\  «!.»  li  i»y  \srlui.'  of  ihi-ir 
o:il!i  .Hid  \>:lhi'til<.  ;uroi-  S  >  that  liiou<*li  bv 
if'.-  im,!Hj.i:  u».'\  !•(  I'liK',  there  w.!s  a  eausvoi*  sue 
{.■  11.  \  1 1  tl.e.i-  ( «i:iiiiit;  otice  It:  !.e  ut'  the  (.•rand 
.  .Iiirv  iKir::ft!i  all. 

>*->    K    li(|H»il     J.'t.    U'.ii     Hi  i.lL''uiairii    He- 

o'sts    K-  I,    \«:.!'  '»   ..^alU.-t  N*f  \ldulid    otiurs  || 

\ii  »  nil. II  ."I .  ;i  .  a-.'l'.ir  ii.  u.iiouslv  |irocurin*^ 

'    ••  li.  s   .f!.  I  •  •  -.tj'.uie  ot*  ail  oO'ence*  by 
ihe  i;  Jii.N  oi  „:'o''  II:. .:.  c'-ud  liicr*  i.iixinay  pre- 

henl  uii  oti'i  III*  •«  h.U  lhe\   ealillOt  lil'i.*j»4:lll  Uiut- 

Ill's  uliirli  .unnni  l.f  >ikiuin.      Nolle  call  »'*Viar 

.  another  lo  hfli%.ith  :"id.  Ve.'     MS. 

'       '    *•  Thi-  In  a  tii.>it»!  t.-id'  Mr   Hwii's,  t<>r  this 

,  1^  i'.k;  >:tii.t*  i  :>sc  iuei.r.'>ited  Ut'oro   Jl  l£d.  t'ul. 

If.  "I  •  •• 

I   ••  A'l!  l!i"    •   i-:t^«-s  a:i'  •iOlhlii'^- totlie  |H>lul, 
.  t'oi  the  IWObOUi  llCl01c;fl«(:U."       Miik 
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And  if  otlier  persons,  that  do  perhaps  them- 
selves conform  to  the  established  worship  of  the 
church,  do  harbour  such  uien  as  the  tfachers- 
aod  leaders  of  such  dans^erous  meetings,  surely 
the  grand  jur^^  may  present  their  apprehen*' 
sions  of  danger  fitmi  such  persons,  especially  if 
the  presentment  as  in  this  case  is  i^ot  upon  aoT 
P^iiiveassertion,  or  accusation,  but  boly  iDthefr 
prudence  the^  i^rtet^nt  it  as  expedient. 

]>alton  Oil;  lust.  Peace,  cap.  67,  concerning^ 
sureties  for  the  peace,  tells  us  it  is  called  sur^tf 
of  the  word  securitasy  because  the  party  that 
was  in  fear  is  thereby  the  more  secure  and 
safe.  So  that  is  i^rounded  tipon  fear,  and  bm 
says  afterguards  in  the  same  chapter,  if  a  mail 
hath  a  fear  that  another  will  kill,  maim,  beat, 
assault,  or  hurt  him  in  body,  or  burn  his  houses 
though  the  man  hath  no  actual  wrong  doD# 
him,  yet  that  very  fear  of  his,  is  a  good  eause 
of  him  to  desire,  and  of  the  justice  to  require 
sureties  for  Hhe  peace.  Au4l  is  not  then  the 
fear  of  a  whole  county,  cause  to  have  such 
persons,  as  they  apprehend  danger  from,  bound 
to  the  peace.  Aiui  is  not  the  fear  of  a  grand 
jury  that  represents  the  county  *  declared  ii» 
their  presentment  upon  oath,  a  legal  ^und  to 
demand  security  for  the  peace  ?  If  private  men 
upon  their  private  fears  may  desire  and  ought 
to  be  secured,  I  think  the  county  upon  th^ir 
public  fears  much  more. 

M^  lord,  in  the  next  place  the  juncture  of 
time  is  to  be  considered . f  W  hat  ti me  was  tbitr 
that  these  gentlemen  came  to  be  upon  this  jury  f 
There  was  a  plot,  an  horrid  conspiracy  againsil^ 
the  lives  of.  the  king  and  his  brother  Tatelj 
discovered  ;  a  plot  that  was  published  by  th* 
king's  Declaration,  II  and  matle  judicially  to  ap» 


Hie  Plaintiff  to  be  indicted  of  barratry,  there  is 
the  like  plea  pleaded  with  ours,  that  the  Defen- 
dant Wyld  and  another  were  impaonellcd  upon 
the  grand  inquest  and  sworn,  and  having  evi- 
dence, indicted  the  Plain  tiff  as  they  well  might 
do.    And  judgment  for  thf  Defendant. 

And  so  1  think  i  have  dispatched  the  second 
thing  that  I- propounded  to  sf)eak  to,  and  that  is 
as  tliere  was  a  coun  and  judges  that  had  conu- 
sance of  the  matters  presented,  so  this  present- 
ment was  raaite  by  'proper  persons,  they  being 
impannelled  and  sworn  Ufion  the  Grand  Jury, 
and  obliged  upon  their  oaths  to  present  if  they 
apprehended  danger.* 

Then  to  come  to  the  third -thing;  I  take  it 
this  presentment  doth  contain  m  itself  sufficient 
matter  to  justify  the  making  of  it,  and  the  de- 
vire  that  is  in  it. 

I  shall  not,  my  lord,  enter  now  upon  the 
enquiry  at  all,  whether  it  be  true  or  not,  for  that 
tbcy  best  know  that  made  it,  and  the  truth  or 
falsehood  .of  the  charge  is  not  enquirable  now ; 
but.tbe  matter  of  whether  it  be,  as  I  think  it  is, 
bugIi  as  is  sufficient  for  them  to  make  this  re- 
quest upon  it,  that  the  persons  therein  nanied 
should  find  sureties  for  the  peace. 

And  here  I  will  suppose  tnat  the  grand  jury 
of  a  county  apprehends  danger  from  several 
gorts  of  persons  :f  they  observe  some  persons 

C^rpetually  live  in  known  disobedience  to  the 
w,  constantly  frequent  conventicles,  and  such 
seditious  forbidden  places,  and  never  come  to 
the  known  and  established  pUces  and  way  of 
worship :  they  observe  others  to  meet  and  a>o- 
ault  together  in  an  extraordinary  manner,  and  in 
^eat  numbers.  Then  the  question  to  be  asked, 
is  whether  this  be  not  lawful  for  them  to  pre- 
sent. Surely  my  lord,  it  is,  for  the  law  doth 
take  notice  of  these  things  as  breaches  of  the 
peace.||  It  takes  notice  of  conventicles  as 
seditious  and  unlawful,  and  dangerous  to  the 
peace;  and  they  are,  besides  otliers,  so  declared 
by  two  acts  of  parliament  made  since  his  ma- 
jesty's happy  restoration,  the  one  made  16th  of 
this  king,  cap.  14,  and  the  otlier  made  22  of 
this  king,  ch.  1.  They  declare  that  these  have 
•  been  found  to  be  the  grounds  of  rebellion,  and 
fery  mischievous  to  the  government. 

.  *  "  Not  obliged  to  present  their  apprehen- 
sions or  fancies,  but  offences  done,  if  any 
were."    MS. 

f  **  Every  person  ought  to  be  presented  for 
his  own  several  offence  only,  unless  some  be 
joint  offenders  in  any  case,  and  the  offences 
ought  to  be  so  specified,  that  they  may  be  tried 
in  due  course  of  law,  whether  they  be  guilty  or 
innocent.''    MS. 

II  *'  He  would  have  the  jury  present  breaches 
of  the  peace ;  and  nobody  denies  it ;  but  to  blast 
men's  names  when  they  have  not  broke  the 
peace,  and  to  take  away  their  liberty  when  they^ 
nave  not  offended  or  are  not  convicted,  is 
against  all  the  law  of  the  land ;  and  if  juries 
act  in  that  manner,  the  law  will  not  protect 
them,  but  th^y  mu^t  answer  damages  to  those 
that  diey  so  wrong."    JMLS« 

VOL.  X. 


*  *<  The  law  never  yet  deemed  a  grand  jury 
to  be  the  county,  nor  any  representative  en  it ; 
their  pretended  fears  may  be  only  malice  or 
faction.  The  consequence  of  this  assertion 
would  destroy  all  justi<!e  in  tlie  course  of  the 
law,  if  this  doctrine  were  true."    M8. 

-j*  **  Vain  and  foreign  to  the  question."  MS» 

11  Til  is  Declaration  was  as  follows :  ; 

'*  C.  H.  It  hath  been  our  observation,  that 
for  several  years  last  past,  a  malevolent  parhr 
hath  made  it  their  business,  lo.  promote  sedi- 
tion by  false  news,  hbellous  pamphlets,  and 
other  wicked  arts ;  whereby  they  endeavoured 
not  only  to  render  our  government  odiQUS,  and 
our  most  faithful  subjects  suspected  to  the 

{>eople,  but  even  to  incite  tltem  to  a  <lislike  and 
latred  of  our  royal  person:  whereupon  it  wa» 
evident  to  us,  that  the  heads  of  this  partjr 
could  have  no  other  aim,  but  the  ruin  of  ua 
and  our  governmeot. 

^*  And  whilst,  by  our  utmost  care,  we  mani* 
fested  to  all  our  subjects,  our  zeal  for  the  main- 
tenance of  the  Protestant  religion,  and  oar  re« 
solutions  to  govern  according  to  law,  itivssa 
great  trouble  to  us  to  find,  that  evil  persons^ 
bv  misrepresenting  our  actions  to  the  people 
sdould  so  far  insinuate  themselves  into  the 
affections  of  Uie  wepker  sort^  as  that  they 
looked  upon  them  as  the  only  pilots  and  asr 
4S 
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pear  by  the  triki  ui's*  vrral  of  ilic  coii«'irafor* ;  a 
plot  tliai  VI  ns  rTitttMit  to  iiatc  !'«*ru  rni  nt  tl  on  liy 

•ertcrs  ol'ilipir  rrii<«;ion  niid  lihiTiips,  uiiil  tj^avf? 
themselves  ii{>  entirely  to  tlii'ir  conduct. 

**  As  tliiir  nninbers  inrn^aKrd,  so  ilii!  tlieir 
boldiiesv,  to  that  liriclif,  that  by  often  ^heuintf 
th^nueUet  in  tumults  and  riots,  ami  unlawful 
and  aeiliiuiia  conventicles,  they  not  only  en- 
gBfj^,  but  prorlaimeil  an  impunity  to*tltrir 
own  |Mirty,  vbo  tlioufrht  theuiselviii  already 
tp#  stronij^  for  the  law  s ;  and  they  8eeme«l  to 
believe,  that  in  a  bhort  timt*  lliry  should  ^aln 
upon  the  people,  so  as  to  persuiidc  them  to  a 
total  defection  from  the  {^ovemnic-nt. 

"  But  it  pleased  God,  by  these  tht  ir  violent 
ways,  to  o|itn  the  eyes  of  our  {^d  subjorf*;, 
%lio  easily  foresaw  what  trouhh'S  th«-KH  ni«>- 
thuds  would  produce,  and  tlu'riMi|Hin,  with 
great  coura((t*,  as  well  sis  duly  ami  allicclion 
towanls  UH,  n|Mm  all  occasiotis,  <lid  in:inif(si 
their  resolution  and  rcadiiitssiii  difenre  of  our 
person,  aud  supjiorl  of  our  gorcrnmcr.t,  and 
<he  reli^on  established  ;  and  ilid  likeuine  cnn- 
riuGc  the  eiiminon  )»eop!c  of  tlm  vil1::inoiis  de- 
signs of  ilieir  factiiMis  leader*,  and  the  mise- 
ries that  would  bifal  them  in  pursuin<^ such 
courses. 

*'  By  these  means  I  lie  fnctions  |»ariy  lost 
flpround  daily,  and  iindioif  that  it  wav  iniJNtd<ii. 
me  to  kee|i  up  the  spirits  of  their  lollowepi, 
afpiinstthe  relijriuu  established,  and  the  laws, 
whilst  we  were  steaiiy  in  the  mainti*nnnce  and 
execution  of  them,  ktecame  deF{»eraie,  and  re- 
■oU ed  nut  to  trn)»t  any  Inpffer  to  the  mIow  me- 
thods of  8(*dit  ion,  but  to  betake  tliemheh rs  to 
arms,  not  doubt  in:!-,  but  that  they  remained 
still  strotiif  enoiiv;-Ii,  by  force  to  overrnin  the 
go\ernniiiit.  wbiih  thf-y  could  not  ni.denniue. 

^'  It  i<4  hard  to  ini:i^ine,  how  men  id'  st» 
many  difltTtm  ifiterest^i  and  opinioikS,  niuht 
join  ui  any  enterprize ;  but  it  i-i  certain,  tliiy 
readily  concurred  in  the  resi<lution  of  tfikti'*: 
arms,  to  d(n>in»y  tli«'  ^uveinment,  c>en  before 
they  h:.d  agreed  tthut  to  set  up  in  the  plact- 
of  it. 

'*  To  which  purpose,  ihry  took  fi-vt'ral 
ways  ;  for.  whilst  st.ir.i.-  wtrv  conlnuhu;  a  j^e- 
seral  iusurn>ction  in  this  kin::itom,  limI  like 
wifle  in  Scotland,  others  \wie  cbn!<(|iiiiTij|^  to 
assassinate  our  n>^\ul  |»ti*!ii/n.  .Mid  our  drnre^t 
brother,  and  to  niassaiTc  the  nmpstrati"<  <d' 
our  city  of  London,  and  our  olhci  r<  of  stnte, 
that  there  nii;j:itt  he  iio  appearance  of  i;oi em- 
inent, nor  any  means  lor  our  subjects  to  unite 
tor  their  dtu!i( e. 

**  In  eriKo  it  had  pleaded  Cod  to  permit  tiuse 
wicketl  de«iit;iis  to  hare  taken  rJlW't.  tiiere 
could  ha\c  been  nothing;''  in  prospect  hut  eon- 
fusion;  for,  in&ttiid  of  the  ri:lbrmatiou  ilii\ 
pretended,  their  success  wouht  have  pniduced 
divisions  and  wars  aniontr  thernselve!:,  nntil 
the  predoniinnnt  parlv  could  have  enslaved  the 
rest,  and  the  whole  kinifdom. 

"  But  the  ilivine  Providence,  which  hath 

preserved  us  through  the  whole  eoui^se  of  our 

hath  at  tliis  time,  in  an  extraordiuarv 


[irrsoiRi  of  those  principles  ihif  were  tlM  tcnali 
pn^arlied  at  conyeutides,  and  [w>m1  barboimd 


m:innnr,  shrv.ed  itself  in  the  womlerfiil 
f^acifliis  deliTerance  of   ns  and  our 
brother,  and  all  onr  loyal  subjects,  from  tbia 
horrid  ami  damnable  c«inspiiaey. 

**  Ah  it  is  therefore  our  deitire,  that  all  our 
loving  subjects  shuukl  join  with  us,  in  givkig 
thanks  t<»  Almighty  UcmI  lor  this  mercy,  so  mm 
thou'^ht  it  necessary  they  shouki  be  now,  m 
some  measure,  intbnued'of  the  fart  as  it  hath 
bi.'cn  dihcovcred  to  us  by  undoubted  proof,  awl 
the  contcHsion  of  divers  of  the  accoin|dioea  ia 
this cotKpiracv,  whereof,  thoufi^h  we  ha%-e  not 
as  yet  pi'i  tinriW  tracetl  all  the  particularB,  tfa« 
principal  aud  main  designs  of  it,  neverthckM^ 
liiiie  aojicared  to  l>e  as  tollowetb  : 

*'  AhiHit  the  bp!;innin)]f  of  October  last,  when 
the  heads  of  the  taction  saw  the  magistracy  of 
our  city  of  I^ondon  settled  in  persooa  of  Uyal 
principles,  they  became  im|iatieilt,  ami  feB 
immediately  to  consult  uf  rising  in  arms;  fiir 
which  some  thou:{ht  their  pnity  ao  well  M- 
parrd,  that  they  couhl  notfbil  ofattauiia^tlinr 
ends,  w!u  never  they  .Uioidd  break  out  iala 
open  force. 

"  Whereupon  there  was  a  meetings  «f  soma 
of  the  principal  conspirators,  to  a^i^ree  abooi 
the  liest  means  to  master  our  guards,  and  Is 
Keize  our  {icrson;  but,  opon  fronsidifraiioo, 
they  foil  ml  it  necessary  to  pre{>are  their  friends 
in  the  several  CfMijiiies  as  also  tiie  dinilacteft 
parly  in  Hoot  land,  to  join  with  them  ;  without 
which,  any  attempt  in  our  said  city,  or  npon 
our  guards,  ^pin^ajf^d  too  ra^b  to  he  under* 
taken  :  so  that  they  iai«l  aside  the  thouufhts  of 
a  present  risi:);;,  Hfnl  di!k;Mise«l  themselves  to 
find,  by  acoir(^;>oni!oi.co  with  Sctitland,  and 
with  sL-veral  parts  <d'  this  uur  kingdom,  how 
fur  llii'V  iiiiuhi  b«2  assisted  hv  a  ^'vneral  iusur* 
rectioii,  so  thai  ilie\  luiu-ht  nut,  in  human  pro- 
Itahilltr,  tiiil  uf  b\uvL'»!i. 

**  \i  hilst  this  first  de<ii^ti  was  (iinning,  soma 
villains  were  likewise  uaiT\in-^  on  that  horrid 
and  txeci able  pb;t  of  asb;iiie»iiiaii[ig  our  roval 
person,  and  our  dc-arest  brother,  in  <iur  comin^f 
from  Ntu market,  and  mouev  wa^  deposited 
for  that  purpovr.  Hnl  hy  the  ^^honniss  uf  the 
time,  (wo  beinj:  then  imniediaiely  upon  our 
rrtnin)  and  tor  wantoi'nece&iary  preparations, 
they  wire  forced  to  deter  tlic  executiuu  of  it 
idi  fiiriher  opiiortuuity. 

**  It  V  as  thrn  proposed  among  them,  whe- 
ther tlie\  sliniild  ;.tien>pt  the  same  at  our  next 
uoiuir  to  Now  market,  in  March  la^l ;  but  soma 
ohjrcted,  that  our  guards,  which  usually  re« 
in:iin  h;  n^  bi»ine  time  after  onr  departure, 
woiil  1  Ik*  capable  of  leaking  a  great  opposition, 
upon  the  arrival  td' the  news.  For  which  rea- 
son, iiiid  because  they  were  not  then  in  a  siifli- 
ciciit  readiness,  it  was  atvreed  to  be  done  at  ouf 
r«3turn  from  Newmarkei. 

**  The  place  ap|iointed,  was  the  house  of  nna 
Hichani  Hiiinhold,  a  malster,  called  the  Kve, 
near  llo«ldesdon,  in  the  county  of  Herttonl ; 
and  it  was  resolved,  that  40  penions  iu  number, 
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Had  not  a  oonsiderative  conscientiont  gnnd 
jury  then  reaton  to  lie  apprehensiTe  of  danger 
from  tiioae  that  did  adnere  to  auch  pereons. 


their teacheri ;  aoine  of  wbono  were,  in  a  courae 
of  justice,  legallj^  attainted  and  executed,  and 

otbera  fled  mm  justioe. 

• 

who  were  to  be  actors  in  this  assassination, 
iiader  the  coromaBd  of  the  said  Richard  Rum- 
h(dd,  irfiould  hide  themael?es  in  or  near  tlie 
said  house;  and,  when  our  coach  ahould  come 
orer  against  them,  then  three  or  four  were  'to 
shoot  with  hlunderbusses,  at  the  postillion  and 
horses,  and,  if  they  ahouid  ikil  of  killing  the 
baraaa,  some  were  to  be  ready  in  the  way, 
vbo,  in  the  habit  of  labourers,  should  turn  a 
cart  cross  the  passage,  and  so  stop  our  coach : 
others  #ere  appointed  to  shoot  into  the  coach, 
where  our  royal  person,  and  our  dearest  brother 
were  to  be,  others  to  fire  upon  the  guards  that 
ahould  be  then  attending  us.  And  it  was  fur- 
ther resolred,  that,  upon  the  same  day,  many 
h>rds  and  other  persons  of  quality,  whom  they 
supposed  favourable  to  their  desisfu,  should  be 
innted  to  dine  in  our  city  of  London,  tliat  they 
might  be  the  more  read^  to  appear  among  the 
citizens,  upon  arriral  of  the  news;  the  actors  in 
the  saia  assassitiation  haying  contrived  tlie 
nanner  of  tb6ir  escape,  by  a  nearer  passage 
Uiao  tbe  usual  road ;  by  which  means  they 
boped  to  get  to  London,  as  soon  as  the  news 
could  be  brought  thither. 

**  They  thou^t  it  would  be  easy,  upon  their 
perpetrating  this  horrid  fact,  to  possesi  them- 
aelves  of  tbegoremment,  presnming  upon  the 
Dumbers  of  Ibe  disaffected. 

'*  But  lest  the  blackness  of  snch  an  action 
miglit  deter  any  from  joy  ning  with  them,  they 
prepared  to  paniate  it,  as  far  as  they  oeaM,  by 
some  remonstrance  or  declaration,  which  was 
ready  to  be  printecl  and  dispersed  in  that  con- 
fusion, to  amuse  the  people  :  and  lest  our  offi- 
cers of  state,  and  the  magistrates  of  onr  said 
city,  with  the  militia  thereof,  and  other  our 
loyal  subjects  should  be  able  to  put  some  stop 
to  their  career,  they  resolved  to  follow  this  blow 
with  a  massacre,  wherein  they  particularly  de- 
signed for  immediate  slaughter,  our  officers  of 
state,  the  present  lonl  mayor,  and  sheriffs,  and 
the  magistracy  of  our  city,  and  ot)ii?r  our  sub- 
jects that  had  been  mos(  eminent  for  their 

»yalty. 

^  But  it  pleased  Almighty  God,  by  his  won- 
derful providence,  to  deteat  these  counsels,  by 
the  sudden  fire  at  Newmarket,  which  necessi- 
tated our  return  from  thence  before  the  time  we 
had  appointed. 

*'  Yet  these  villains  were  not  thereby  dis- 
couraged from  pursuing  the  same  bloody  de- 
sigDj  out  resolved  to  take  the  first  opportunity 
for  effeoting  the  same,  and  proposed  to  them- 
selves, that  it  might  be  done  either  in  our  pas- 
sage from  Windsor  to  Hampton-court,  or  in 
•vr  journey  to  Winchester,  or  when  we  shoold 
90  if  water  in  our  barge,  or  under  Bedford 
frarmHwall,  as  we  sbonid  pass  that  way,  or  at 
the  baU  feast,  which  was  to  be  in  Red-lyon- 
fidds,-  tfaey  beins  informed,  that  we  and  oor 
[Aearcst  brodier  oad  JBOtentioiui  of  Mmiiig  thi- 
ther. 


IC 


And  that  they  ra^ht  be  tlie  better  pre* 
pared,  when  there  should  be  occasion,  by  hav- 
ing a  certain  namber  of  arms  lying  always 
r^y  for  that  purpose,  arms  for  forty  men  were 
bespoke  in  all  haste,  viz.  Thirty  carbines  with 
belts  and  swivles,  thirtj^  cases  of  pistols,  and 
ten  blunderbushes,  fidiich  were  accordingly 
made  and  paid  for. 

**  And  for  the  mere  easy  drawing  their  part  j 
together,  against  the  time  of  execution,  they 
contrived  to  djvide  onr  cities  of  London  and 
Westminster,  and  the  suburbs,  into  twenty 
ports,  from  each  of  which  they  expected  500 
men  to  be  ready  at  the  first  onset ;  and  soma 
agitators  were  to  give  an  account  of  the  men 
to  be  furnished  in  each  division,  and  to  give 
out  orders  to  them  as  tliere  should  be  occasbo. 

<'  And  to  the  end  the  fbrces  they  should  raise 
might  be  the  sooner  modelled  into^the  form  of 
an  arm}',  there  were  lOO  old  officers,  who  had 
been  engaged  in  the  late  nbellioa,  ready  in 
town  to  take  the  command  of  them  :  iu  tha 
pursuit  of  whkh  project,  they  continued  till 
they  knew  that  a  discovery  had  been  madi 
unto  us. 

**  During  all  this  time,  the  principal  oon* 
spiratorti  were  msnaging  thdr  otner  design  for 
a  general  insurrection  iu  both  kingdoms. 

'«  The  late  6arl  of  Shafhbnry,  who  had  at 
first  pressed  them  to  sndden  rising,  which  he 
would  have  bad  before  the  17th  of  November 
last,  or  upon  that  day  at  the  farthest,  sent  te 
the  conspirators,  at  a  meeting  appointed  by 
them,  to  know  their  resolutiocr ;  and  finding 
they  would  not  adventure  without  farther  pre*> 
paration,  conveyed  himself  secretly  into  Hol- 
land, to  avoid  the  danger  he  might  be  in  by  a 
discovery. 

*'  His  withdrawing  himself  from  their  coun- 
sels, did  not  discourage  them  from  pursuing 
their  design ;  only  made  them  more  cautious : 
whereupon  a  new  council  was  appointed  of  six 
persons,  that  were  to  have  the  chief  manage- 
ment of  affairs,  in  order  to  a  f^eneral  insur- 
rection, by  a  correspondency  with  their  party 
in  Scotland,  and  several  counties  "of  this  out 
kingdom  ;  and  because  a  correspondency  by 
letters  was  thought  dangerous,  it  was  helcf  ne- 
oesMiry  that  some  person  should  be  sent  into 
Scotland,  to  invite  the  heads  of  the  disaffected 
party  in  that  our  kingdom,  to  come  hither, 
under  pretence  of  purchasing  lands  inCarolinay 
but,  iu  truth,  to  concert  with  them  the  beat 
means  for  carrying  on  the  design  joyntly  in 
both  kingdoms ;  and  a  treaty  was  thereupon 
had  with  Archibald  Campbel  late  earl  of  Ar- 
gyle,  already  attainted  of  treason,  who  de- 
manded 60,000/.  ut  first,  but  afterwards  agreed' 
to  accept  of  10,000/.  for  buying  of  arms  in 
Holland,  and  making  other  provisions  neces- 
sary for  a  rebellion,  within  our  kingdom  of 
Scotland. 

•^JnthenMeemieiiefflix,  h  wasdebeted, 
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AjiJ  In  qui  ml  V  wric  in  tlit  irrfini|ii-iiiv  ?  having    dfnrp,  as  I'arsis  in  thom  Uy  Ia  pre%ent  it  fcr  the 

li.i  I  su  iiiurli  (XiKTiiiiii*  <<t  ilie  fiiiM-iin  t'.  ilil  ir     t'ultirt-? 

r.j(  Jic  i:|i<iD  ut«.in  Li>  •  X)ircbs  lUiir^'ji**  aiui  jini-  •       It  a  ^r.inil  jury  lia«r  not  this  power  and  ftu- 

^^litt'itr  iiu*  r(<«inir  ill  thi"*  kiiiKil<»in  slmul  I  fir  fl<iiiiiiiioii  i-|  \Valf*5.  and  tonn  nf  Berwick  upoa 

fr^i  l:i  iiiiri>:\  ut  lj(»ni1oii,  uln  ii\  liy  r«  ii-nn  ni'  Turfil,  in  smJi  nianniT  as  fthall  be  by  us  di* 

ilic  «i*»t  iiiiriihf.-s  lliai  iiii;^hl  n'a4lii\  iiinti*.  I'n  v  nvti  >l,  in  a  torin  m'  |ira\tr  wiih  ihanksfpTiog, 

tliKii^lii  ilii-\  iiiiiflti  vMti\\  uidsU'T  ilie  uu'irtis;  mIiuIi  mi*  ha^i'  rohiiiiaiii1f«t  to  he  prepared  by 

orta'iur  iii  si»uii?  it'iiii*te  |iart.s,  uht-n-bv   mc  iiur  hi^lmp^.  unil  |iiibli!>ihtit  I'jF  that  piir|Kiiw. 
^h:lulli  lie  iHiiiLT  a  iitxt-ssity  <>t  MMiiliii^  niir        *'  And  it  is  <inr  plc-.ii>ure,  thai  this  declarm- 

Cin..i'iU   III    <':i|»iii-i'S4  thitti.  and   thriii(\    the  iittn  Im>  publicly  read  in  uli  the  said  churches 

ri-tiiiij  i'l  nur  <M   city  mouIiI   iK-riinie  inure  niid  chtt|K*U,  as  ui-llcm  Sunday  tiie '2nd  of  Sep- 

«iviii<- and  iiFtLiuai:  lint  Hi  lu->t  it   u^s  rr-  UMiilier  iii  xt,  Sb  upon  the  day  ot'tbanksgi\iDj 

si:!%(  (!,  as  liiu-t  cfMMiniciit,  lliat  it  slionld  ho  in  at'iirt-saiil. 

all  |:;iit>  .It  tin  «;iiii'.'  tiiir.  It  sil  otir  riiy  nii^ht        **  Cii^cn  at  ourCnurl  at   Whitehall,  the  ?8th 

hi*  dit'riitliii  li;.  ini- >I..iiii  tiifntit',  Mitiinui  tin*  d:iy  of  July,   lott.i,  in  the  ^^th   }ear  of  our 

hi'lp  ot  iiitr  (ft.:ir(K,  mIiilIi  i%<  luiK'.ii    M-nd  lor  rrijrn.'' 

thi*sii|.iiri-o^;siXun\  iiiNiirriviioii  III  till- c'oniklrv^  ,  ,.        i     ,   i  1 1-  i     »  ■ 

ani  llitv  .1..I   ull'il.sjM.stt  tlKuiM-lMH  niroi'd-        5^ii»**>hat   earlier    had  been  puMiaJicd  in 

inirU,  lor  ihi-  roiii|.jisMf,irilKiidrsi-n,  which  ^■"»i-""*    «*'«    loilowiin;    l»ruclainali«m    fort 

uu!i>\.rv  niiir  likin.r .  jh ,  i.  ;  Thaiik-nfi^injf : 

**  tin',  sncli  %«:is  iiii*  .iltiiiiilanl  moriA  of  \l-  ri  ........     -r..  ...    ...  «.^    ft.-^^.*? 

niit;lit\  IjinI.  uliiii' titi'i  »"T4*  Mt  nimlitatiinr  , -o  > 

tlicir  e\ccrjmi'    inis«iiii  i .   uifdiii^t   mir   ntyai 

|ier>oii,  onr  dearest  liroiiit-r,  :iiid  the  i:o\cm-         **  ('liArlcii,   hy   the  ;;race  of  God,  Jciii|Br   of 

iiii'iit,  :t  (lis4M\ri\  via<  iii:iil<-  nntn  iih  liv  mw  ttf  (j  real  liriiain,  Kmnci  and  Ireland,  delendcr  of 

thf  ti«'ciMii|ilh  !■<,  till  till  1  ?tii  ■  I  .Iniii*  \a>u  siiict'  tlur  l;iiili  :  tt*  out  L\on  kin^;  al  arms,  and  his 

winch   tin.c  \ic  li.U4*  nsiil  lin*  Im st  incjiis  \«i*  hnibnn,    lii'ialds    iiiacer^,   piin^cvaols,    and 

nnild.  tnr  till- (!f'i  itni4  unit  |iri  it  iitiou  of  so  ni«-ssi-ii;;t>rs  at  inns,  our  sheriirs  in  that   ^lart, 

keih^li  a  roiis|fir;ic\.  •  c«in|uncil\  and  Ncrerally,  b|M-cially  cuiistitnte, 

'-  Hut  »ifiit  lijH  lt.)p|N  III  d,  iliat  diwTc  of  the  ar*  v\m\£  :  to  all  and  sundry  our  f^uod  sultjects, 

coi.-|.  ititiini,  iia\ini;  n-!ii-«'  nl  MunaiitH  i««iii«>d  ^reclin:;  :   ForasniucliaN  AUinirhtv  G«hI,  in  his 

out  loi    ilhir  ii|>|M-t  ill'  :si  '11.  .ire  ilcd  from  Jiih-  ;;rtMit  iiirn  \ ,  !iiid  by  his  woiidcrliil  profirienre, 

tici'.  M/..  .JaiiiO-*  diikc  of  Miniiiioiith,  tho  li»rd  h:Uli  lirtni^'ht  to  h:fht,  thdcsiti'd  and  confounded 

McUii,   sirji.ii  ('ticiiia:i,   «ir  TIimiusik  Ami-  a    lno^t    unnatuRil,   traitcroiH,  and  diabfdical 

stri»:i'/.  i{i<ltcit  !''<  I  .::i«i  II,    nlin  was  ilic  t'luii-  fMiis|iirac\ ,  rontri->e<l  and  cari'itd  on  by  |M*rhAiis 

iiiti.i  j;.'i.iii»r   (viirti^.iit  li\    nil   |i.iiii«s  in  the  ot  l:iuatu'al,  athti^lit al.   ami  rt'puldicaii   pnn* 

bt'««Tal     • -ii.o)i:i.i('M  N,     Ki  I, .Mil    (iiMiil*  n>*ii'^l),  i  iplrs,  tin'  t.ikiri^' :t^t•1V  oui  *«acrc4l  lite,  and  the 

Fiaiu-is   (■■••..II ;.',._  Ii,   i{. 111. Ill    irnniHilii   till*  lih- «>riiiii-  *ii  .tit  St  lirotluT  JaiiifS  dnkf  of  Al- 

iimIin'i!.  V\i:iiii(i   ^Ti'liiill  jii^  !:,<iiihi.  Ki- Ii  li:iii\,  Mi!o iiliiiir  of  oiii'  irottTninriit,   and  in- 

aid  N    I'lt'.y.  Nil  •  11:  II  I  \\  a<ti  .  \\  hii.i.ii  riiiiin-  \iilii{it;   tin-He   l.iii^i|nip>  in  hloitd,    confusion 

h>ii     .l.ii.'its    li:i:(.iii.    Jwoi ,  Ii     L>I>\  .    SaiiMit  i  :iiiil    iii.MiieN;  rmu  trnini;   winch  treaMonabie 

filliliN,    I'Viilie.^  \   ii..ii<  l'i:i.  .Iii-i '.ill   1  \]i\  .  .  (-iiii<«!Ht..«  \  ,  \\«' ii.iie  t  initle'l  oili  I'oval  Drclara- 

I  ■  •  I  -  B 

Cars! Jill-. l.'iiii.    Ii:ii!i   i.iijn  M'lin!  :,;i\t  iui!i.  in  ,ill  mii- l«nipy;  siilijeetSf  at   •mr  c<»iirt  al 

priMcni-o,    Liiu.ir.l    \  •rii'i,  Jiiliii  Knvi,  .liiliii  W  :iii*  liiiJ,  ilnr  ^iali  ot'  ,lni\  last,  in  this  3')ih 

A\  lii-t.  .iii-i  J'Hiii  \iii.  I :'  M.  M'ar  ot  unr  rt'iirn,  ulii*  li  vte  lia\e  ordei'cd  to  he 

'•  r'ui  I  iiiiil  tii'.i\  Oil.  ^  ;iji|iu  lu  .»l.  ■!.   i:i  ;i!'-  ii-prii.ti-ii  I'-n- :  aiui    wi-  lieinjj  diM-ply  sensible 

Li:*  I  .-'-i  .,■  .ml   i.t   ilie  li;'.iiil .   nr  :i  >•  i  if.int   at  <•!  ilie  liKinin-  auil  i^r.ireiul  iir.iisi»s  ami  aflora- 

AnitN  ;   .linl    V-tlim    la'i'  <;iil  ij    !',•>■<..■..  in  mj  iii.n    \\r  .iMt-  fi   ihe    Dunie  M.iiestv.  for  this 

t  ■  ■ 

cxiinoi  111]  to  till-  Tiiwtili'rl.ii  !i  t-<is«.ii.  kiiltii  i^ii.ii  .iiiil  N!:,ii:d  iu*i.iiire  ot  lii.s   uaitliful  care 

Jii"i»»'  -t-  ovi  V  ii*..   \»ii'.:ii  Ii.-  h;ilh  so  l"ii:^  prescrvwl,  and 

"  Ol.i' I-*  ii  i-i  't.  ea  taki-'i  ail  I  --":i.:ii.  i<-!  tu  s'l  iiUi-li  lii  !m<  rt  il  l»\  iiiii'.icU  s,  lia\c,  nut  of  our 

cn«!niji  ;  siiiiie  i.i  '« limn.  \./..  I'n   !>' -I  ^^  .:i..iiii  i(!'^;n<;s    (iik|MiNi;iiiii.   leinlilx   a|t|irov«*n    of  an 

KitN^i'l.  TliiiaKis  >'•  aK-'itr,  \\  il!i  in   !i ;.;i,t  Iniiiiliii  iiinii.iani.itle  in  ii'*.  inr  ctiiuinaiidini^  a 

Jnii:i  I{.m;«^i',  '.;r.o.  i)|i'<ii  lli-  ir  J  i.il ;.   -n  \  r.ia-  so|»  niii  t.:i«l  i;  ■i;ii;»l  llctiiks.ivini;,  to  In-  rtlis^i- 

i;rii>il,  attuii.tL.I,   ^u\\  (.\iiiiU.l    i:(\'ii..'.ii;r   to  oii>l\    iih^  ni  il   lliion^linut  this   whole   kinif* 

k^^^-  lioiu.  to  i>iit  r   11)1  ill-  out  pntisi'H  and   thanks- 

*'   ( li:^i    wo  i!in'i:;!ii  tit  to   ni.ii^i'  kii<>\in   to  t.n\iii^  to  .\liiiiyi>t\  (hm].  jitr  iliis  einiucut  and 

ou:   livpii;   si,lij-.u<'.  ti  ;it  t'n  \    Ix  iii;:  s  nsililc  iiiu\c  iil'i!]>  (Ithirr.iiH  e  iritnitt  d  to  us,  and  in 

(.i.v.i   ;.,.  I  >i|   i!i»  ...i,,'.  I  I  (iit.l,  in  t',  iN^Miat  11*.  I'l  till  our  hiyal  ami  dutitul  subjects  ;  as 

«](  .« '  r>iM  ■  .  iaa\  t-:»(  i  rliiix   tir!  di  \i.ativ  iumi  .'iIso,  tt  r«iritl\  to|»ia\.  that  (iod  inav  coutinue 

Willi   us,   lli    rttiinniti,*-  •»iiL!.in  ti):::ikii  to   Al-  lii>  L:i;«rniiis  care  i»m  r   us,  and  his  mercies  to 

iii'::l»iy  (i  ni  !i»r  ili-  muh  .  l!iisi>  kir^iloins,  and  more  and  more   bring  to 

"  r''ii  uhieh  mil,  wr  il'ilirilix  appoint  tli"  li'^lit,  liiji  at  and  t  ondiiind  all   traitcmiis  con- 

9'lid..\  ot  Spti-iiiitT  iKvi,  to  |>e  •ibM-neil  as  a  spuicu*N.  iissociati'ms,  andmacliiii^itioiisaiifainst 

«lay  ot  tli;niks^i%iiii<,  jn  ail  c]iiircii<'S  and  us,  our  dcare^it  lirollicr,  aud  t^ovrrnnient  :  we, 
chapels  wiiliiu  ihis  our  kiu«;doiu  of  iinjjiami,  «  with  advice  of  our  privy  council,  have  there- 

.1 
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certainly  to  pr*>vent  a  mischief  before  it  comet* 
Uian  to  I)**  to  l(»ok  for  a  remedy  when  it  ball- 
pens :  ami  the  law  prefers  preventioD  beyond 
the  remedy* 

If  a  jury  do  enquire  of  the  crimes  of  male- 
factors and  brinf^  them  t(»  punish qnent,  it  is  not 
so  much  in  tbe  eye  of  the  law  4or  tiie  correc* 


thority,  there  will  want  a  sufiicieut  means  for 
au<ht  \  know  to  keep  the  peace.     It  is  better 

i. — . .r * 

fore  thought  iit,  by  this  our  royal  proclama- 
tion, to  indict  a  general  an«l  soleuin  thvnks- 
givintr,  to  be  observed  throughout  this  king 
do!n,  that  all  our  loving  sul^ects  may  oQer  their 
'devout  praises  and  gratulatioos,  and  their  fer- 
ment prayers  and  supplications,  to  Altnighty 
God,  for  the  purposes  foresaid :  and  we  strictly 
command  and  charge,  that  the  said  solemn 
thanksgiving  be  religiously  and  devoutly  per- 
formed by  all  our  subjects  and  people  within 
this  our  kingdom,  upon  the  9th  of  September 
next.  An<l  to  the  end  this  part  of  divine  wor- 
ship, so  pious  and  necessary,  may  be  uni- 
formly and  at  the  same  time  offered  by  all  our 
loving  and  loyal  sul>)ects,  we  hereby  require 
the  reverend  archbishops  and  bishops,  to  give 
notice  hen'of  to  the  nuuisters  in  their  respec- 
tive dioceses,  that  upon  the  Lord's  day  imme- 
diately preceding  the  said  9th  day  of  September 
next,  as  also  upon  the  said  9th  of  September, 
they  cause  read  and  intimate  this  our  royal 
proclamation,  from  the  pulpit,  in  every  parish 
church,  together  with  our  foresaid  Declaration, 
dated  at  our  Court  at  Whitehall,  as  said  is, 
and  that  they  exhort  all  our  subjects  to  a 
serious  and  devout  pertbrmance  of  the  sakl 
prayers,  praises,  and  thanksgiving,  as  they 
ten<)er  the  favour  of  Almighty  God,  and  the 
safety  and  preservation  of  our  sacred  life  and 
government :  certifying  all  such  as  shall  con- 
temn or  neglect  this  so  religious  and  important 
a  duty,  tiiey  shall  be  procfe4led  against,  and 
punished  as  contemners  of  our  authority,  and 
as  persons  highly  disaffected  to  our  person  and 
government ;  and  ordain  these  presents  to  be 
printed. 

**  Given  under  our  signet,  at  Holy-rood-hoose 
the  7th  day  of  August,  1683,  and  of  our  reign 
the  35th  year. 

^*  Per  Actum  Doroinorum  Secreti  Coucilii. 
"  Will.  Paterson,  CI.  Seer.  Concilii. 
^  "  God  save  the  king." 

Of  this  latter,  Fountainhall,  (1  Decisions, 
237). says,  under  date, 

<*  August  7th,  1683.  At  Privy  Council,  bis 
majesty's  printed  Declaration  anent  the  phana- 
tical  Plot  is  read,  and  a  Thanksgiving  ap- 
pointed upon  tbe  9th  of  September,  1683, 
throughout  all  Scotland  for  its  discovery,  and 
this  Declaration  to  be  read  through  all  the 
churches.  They  would  not  make  it  on  a  week 
day  lest  all  the  people  tnight  hare  withdrawn 
and  absented  themselves  from  it." 

Concerning  the  two,  Wodrow  writes  thus : 

<*  July  4th,  1683.  The  Council  [of  Soot- 
land]  send  up  a  most  flattering  Address  to  tbe 
king,  congratulating  bis  majesty  upon  the 
Discovery  of  the  Plot,  and  acquainting  him, 
that  they  were  appointing  a  Thanksgiving  for 
this. 

"  It  is  August Ytb,  before  this  Prochunation 
for  Thanksgiving  be  insert  in  the  Reoordsy  and 


it  is  September  9tb,  before  it  is  kept.  The  oc- 
casion of  this  d<  lay  seems  to  have  been  to  keep 
pace  with  England  in  theirs.  The  trials  of 
the  excellent  lord  Russel,  captain  Walcot,  Mr. 
Ilouse,  and  some  others,  are  in  every  body's 
hands,  and  their  speeches  and  letters  in  print. 
When  those  were  dispatched  under  colour  of 
law ;  and  the  government,  or  rather  the  duke 
of  York,  were  rid  of  some  whom  they  were  un- 
willing should  live,  a  day  of  Thanksgiving  k 
appointed  for  his  m^esty's  merciful  delirer* 
ance,  in  Ensrland  and  Ireland.  The  English 
Declara^on  is  pretty  large,  and  alledgesa  ge- 
neral insurrection  was  designed,  and  that  a 
correspondence  was  established  in  Scotland, 
and  that  the  earl  of  Argyle,  lord  Melvil,  sir 
John  Cochran,  Mr.  William  Carstairs  and 
others,  were  concerned  in  it.  This  Paper  waa 
reprinted  with  the  Scots  Proclamation,  and  or- 
dered for  solemnity's  sake  to  be  read  twice 
from  every  pulpit,  to  inipress  the  people  tbe 
more  with  iH  thoughts  otthe Presby tenans,  on 
whom  they  would  flx  the  Plot.  There  are  se- 
veral matters  of  fact  in  it,  which,  1  doubt  not, 
were  laid  beibre  the  kiol^  and  council,  but  after- 
wards were  discovered  to  be  groundless  and 
false.     It  is  dated  July. 38,  1683. 

'*  The  Scots  Proclamation  is  dated  Aug.  7tb. 
To  throw  an  odium  upon  the  Presbyterians 
in  Scotland),  it  is  intituled,  *  Proclamation  in- 

*  dieting  a  Thanksgiving  for  the  deliverance 
'  from  the  Fanatical  Conspiracy  *,'  and  '  fana- 
'  tical,*  the  ordinary  term  for  expressing  Prey- 
by  terians,  is  joined  in  the  body  of  the  Procla- 
mation, with  atheistical  and  republicaii  prin- 
ciples, and  named  in  the  first  room,  as  being, 
in  the  sense  of  the  pennci-s  of  this  Proclama- 
tion, the  worst  of  the  three.  They  likewise 
make  the  king  to  say,  '  That  Providence  had 

*  oflen  delivered  him  by  miracles ;'  and  in  a 
few  lines  again,  'tis  termed  *■  a  miraculous  de- 

*  liverance.'     How  well  this  came  from  the 

rm  of  court- parasites,  and  flattering  ministers, 
shall  hot  determine ;  but  'tis  plain,  common 
decency  mi^ht  have  kept  them  from  putting 
this  in  the  king's  own  mouth,  especially  since 
it  was  not  true." 

•  <*  Pitiful  argument.  He  fkneies  that  all 
the  officers  of  justice  and  other  men  are  notable 
to  keep  the  peace,  and  therefore  the  jprand  jury 
must  nave  power  to  scandalize  men  in  matters, 
from  which  t|iey  shall  have  no  means  to  jus- 
tify themselves ;  and  to  desire  their  liberty  te 
be.  taken  from  tbem,  whilst  they  are  innocent  in 
the  eye  of  the  law.  The  peace  hath  been  w^ 
kept  many  hundred  years,  yet  no  grand  jury 
libelled  the  peers,  and  called  them  present- 
ments."   MS. 


llMilliiMBiW  tout  «r  Mmm 
hill  «M  npoii  Hm  Mtttf  n  tiM  CM.  k». 


Jbek  dMjfMttfat  Id  bt^pratiiiMd  Id  lit' tout. 
CNH  llMt  1  ioMi  vpon  it  thtl  fkmb  tn  gtod 
tttttt  tf  pittcntnittty  iUyaij^  proMrfyiMcr 
tht  ctoiitiiiet  of  t  mad  jury  m  sacli  t  ooorl  of 
jtdictture  ;t  tnd  if  thwe  be  not  such,  tiMre  ota 
tiHainlf  be  nothiDic  thtl  ctn  prv^ierly  (all 
ut  ctnmtpct  tf  t  grtnd  jury  oi*  t 

ly. 

HbtB  tfaoFt  btlh  been  t  horrid  ooiit|iirecy 
%9d  toeoeoQ  ditoorered,  of  which  iome  that  tre 
tttaied  tre  tUtinled  tod  executed,  olhert  fled, 
tnd  tnoni^  them  the  priodptl  perMo,  whQ  not 
Ittf  befoit  htd  with  t  ?ery  greal  number  of 
fentry  and  olhert  come  iaia  the  country,  aud 
ttirt  htd  bten  upon  Ihtt  tccouni  t  tumul- 
Immt  daoideriy  aaieinbly,t  why  tbould  it  not 
kt  rttitntl  for  t  grttd  jury  in  auch  t  juncture 
Ittppiehend  Ihotethuiffa  might  be  dtnaeroua 
IftiiecomitfyP  And  ifihey  do  apprehend  them 

una  obKgcd,  by  tlieir  oalht. 
duty  they  owe  to  God  and 
the  king,  ami  by  the  trust  that  is  repoMsd  in 
them,  at  iHquiaiton  for  their  country,  to  mtkt 
tutii  nrudenl  tnd  ditcrtet  repfeKttttiont  of 
Ihnr  fttit,  tnd  the  grounds  tnd  retsona  of  thtm, 

'  ^^'Wttlhtrttnytuch  meeting  fMUnd  by  tritl 
|QhtiJ0|.or  root,  or  unlaw  fultssetifiy?''  M& 
^  **  If  Iht  mtttert  toandalowny  auogesM 
M  kfm  in  dnt  eourat  of  I4w  pratontodrtbtra 
Mhawnootnteoftolion."  m 
.  t/«  Whoftid  it  wat  t  IumH  hcfoM  At 
hnrhtlh  judged  it?"    MS 


ttttMcomitfyr  And 
iinawinna,  they  tra 
tnd  Dound  by  the  da 


lwd,I  mnrt 
tWi< 
a  iMH  wta  aay  f  Hm  wk 
hnnghl  tftwat  t  finnd  Mv  M«  nny  i 
Tht  tiihttHiaa  [yi,  ihl]  I  fait  tnatti 
lt9diUp»  ihtti  htit  htan  in  tM  linm  ttlli^tiH 
nadntMn,  Qftnd  jaratMH  h«m  mb 
hi|l  nlwi^  psniMiti  W  lit  Itv  Awt 


thhwiflht 
farvWti 


Bit 


Ihtf^ttjiByi 
Iht  0omtn^  wjik 


<Wltf  IfctitmBWiawl  JMWt  tftadtdi  ttftr  l»ihitifl»hifcttwiwHhqrit 

■wwliw  Ibt  tpratdng  tf  tht  iaittlitni  tnd  ihni  cm  twii 

m«Mipi|.tllNrtflitt5i^dtwiltflM.    Nt«  taturityftritt 

Jh  hatog  tht  tnd  cf^  Itw,  fa  Aair  h^  IhiNM  na  Ihr  m  in 

SinwjlMPt  t  ftwar  It  bring  t£adtn  It 
MgnapttudMlhtftt  noarar  It  wwat  Iht 

•  '     trAttfcmTtndbj  - 
itf  ihtir  AMtnnd  tppn 

whnt  htip  Ifatgr  tnn  htnt  Mi  iIm 
^ii^pttiMl  Ikt  totaauliahatti tf  Ihifar  AhuP 
^wjttiit  wntMtti  Jwitdlit^ygifi  jniy  in 

^Im,  iny  hidt  tt'm  iIm  Mn[|  lUng  wUih  it 
^    idh  Mdi  piminfii  ihittmnlitiTT 

tf  Iht  ddm  tf 

I  tMnm  laU  whtlhat  IhM  a^b 

Jte  fiiitliff  did  tr  dU  vol  tpnaat  tl  IhnI 

nonflil  *  llMtt  Ihtl  Bti  lanSltnMdy**^ 

ImnjttTtt  thinga  Ihtn tittd nptn Ifcii 

ofwy,  f  A  iMiitHiM  tf  tmitd  f  ajghl 

lIvngntlnBilngtittgniidjnnr.  nmdAt    titi  did  terrtMaHdnil 

al>nniiuih  naiby  hS  mjm^'u  jiinliMi     tilAMit  dt  hitdMgr.fliri 
iva  ntatatupB  aMnsianeii  at  tttcantt  m    OTtn  nmn  ti  Mtwv  wonMflawnwj 

Iht ii'niitfMt    ftnrltnt«dil,tii/ttiht  Ju^tndt 

^-^w^milMtiigtBiitndlhnliB    vamihttarfitttf ihthttlntninil.t 
dtdtnd  m  ht  Iht  atnnn  twl  gmnd       My  kwd,  m  torn  ilw  iMit  t  Mb 
tf  UMir  tmthtMioM  of  iaww  fita  tbitt   tomttellw  onnattuanott  tf  ihianpibBtif 

nndiniry  thtAhtlitUt  It  tftiy  atn't 
br  wSaiibty  dntttgiiindjnnr»il 
htgftmcd  ihntlhiymaBi  htlMiiti  tn  m^ 
IbraBwiitn,  ftr  if  tnnolitn  ivill  lit  tgtintt  llMHt 
hmp  mituatsttung  iBMnativtt  tgwnai  t  nntav^ 

tttgayanitaanf,  wliieh  I  htftahawn  ttaatl. 

Ait  will  htltttkttwty  tht  rtputatian  tf 
tht  law  and  infnngt  tht  priviwKt  wkidi 
English  people  haire  by  Magna  Cbarla,  If 
have  grand  juries  lo  tconae  them,  and  lo  bt 
tn^uired  of  by  their  country  and  neighbonrt 
before  they  be  tried  for  their  ofiNicea.  And 
the  law  will  never  tupnott  thtl  they  will  -do 
tbtt  which  is  hurtful  tnd  preiudioitl  to  the  peo* 
pie,  II  ts  those  tulhtrilies  ibtl  I  btve  cited  to 
your  lordship  do  prove.  But  this  wouU  bt  to 
their  givat  pr^ioooe. 

Now  tlien,  here  is  a  grand  jury  lawftilly  im* 
paoneled,  and  sHom  betbrt  oom|ieient  judf^et, 
thtt  litre  made  a  prtaentmeot  tl  auch  mattan 
as  are  within  their  enquiry  and  the  ctnsnsnnet 
of  the  court  desiring  ooly  Ui  prevent  tppastal 
dtngers  to  the  guverumtnt,  by  btving  teouriif 


*  «« Thia  is  the  first  libel  of  thw  Und^cnlM 
a  preaeotment.'*  M8. 

t  <'  Vaio,  Vain,  if  t  man  aoffera  for  tdinfr 
out  of  the  course  of  t  grtnd  jury,  therdbcn 
none  will  be  of  n  grtnd  jiny.**  MS. 

II  •«  8trti^  doDtvine  of  tht  impeoeability 
of  grand  junta,  tod  ia  tnly  ftlltcitnt,  "^^fting 
thtt  whtrrinttever  t  grtnd  jury  aottby  virlwt 
tf,tndwithit  theUmtaof  thtv  legal  totht^ 
rilyt  tbty'ctnntl  ht  yeationad^no  mtrt  tt* 
tny  other  ItwfuUy  tuthoriaed  in  tny  mttttr  t 


il  itoty  bt  t«id  tf  t  tonaltblt,  Ttl  if  ht 
hittpHlmitirthtatfiltBgiiitfit"  HH. 
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IbrtbeMnce:  ff  f(M'MM(»giftacllDa  wWlto 
•fifaiost  them,  Ike  liottour  and  repotatioii  of  the 
kw  that  reposeth  anch  a  Inial  in  gnoA  jmiea 
win  be  impeatehed,  aad  tha  nriTUege*  of  the 
peojrfe  to  ba^e  the  ii^ate  of  .their  country  en- 
quired of  by  gentiemen  their  neigbboiira,  in- 
Tftded  and  in  effect  deatroyed ;  in  regard  none 
wi]l  be  wiUioff  to  serve  in  the  office,  er  dare  to 
porform  the  duty  of  it :  dierefore  I  hope  your 
lordabip  and  the  court  will  take  care  or  the 
king  and  bia  people ;  that  neither  the  go?em- 
ment  want  due  security,  nor  the  people  bare 
their  due  privileppea  bninged,  especially  such 
great  and  essential  ones  as  these,  f 

And  for  these  reasons  I  conchide,  the  first 
general  point  or  question  in  this  case ;  that  this 
action  doth  not  lie  for  the  phiintiiT,  against  the 
defendant  upon  the  merits  of  the  cause  as  they 
are  disclosed,  in '  the  matter  and  substance  of 
the  whole  record. 

Secondly,  then  as  to  the  plea;  f  come  next  to 
confider  cnat  as  it  is  here  pleaded ;  and  as  I 
conceiye  we  haTc  a  good  case  of  it  for  the  de* 
Ibndant,  upon  the  merite  of  the  tact ;  so  I  hope 
we  have  by  our  plea,  sufficiently  and  legally 
justified,  and  vindicated  our  right  to  that  ract: 
and  truly,  better  we  could  not  have  pleaded, 
that  I  can  apprehend  ;  tboo^  these  gentle- 
men would  have  bad  us  indeed  pleaded  in  some 
other  manner. 

Before  I  come  to  speak  to  the  main  matter  of 
it,  1  shall  endeavour  to  answer  Mr.  Watd^  ob- 
jections, that  he  has  been  pleased  to  make  to  our 
plea.    And« 

Obj.  1.  First,  says  he,  as  to  this  matfer  of 
the  plea,  the  defendant  bath  not  set  forth  the 
articles,  that  be  says  were  delivered  to  them  by 
the  justices  to  enquire  of.    To  that  I  answer. 

Afu,  With  submission,  it  is  not  necesssary 
for  us  to  do  so.  And  for  the  case  isno  more  than 
this.  It  is  the  oath  of  a  grrand  jury-man,  <  yoo 
aball  diligently  enquire  ^d  true  presentment 
make  of  all  such  tbines  as  sball  be  given  you 
in  charge,'  &c.  but  I  mink  it  is  seldom  known 
that  all  the  articles  of  which  the  court  bath 
conusance,  or  the  jury  power  and  authority  to 
enquire  and  present  upon,  are  given  in  charge; 
but  commonly  the  judge  gfives  those  in  his 
charge  that  are  the  most  material. 

Then  the  case  comes  to  this,  here  is  perhaps 
an  article  omitted  in  the  charge,  but  that  is  a 
matter  of  v(hicb  that  court  bath  conusance, 
and  which  by  the  law  is  inqnirable  of  by  the 
jury,  and  they  do  enquire  upon  it,  and  present : 
Jffay  they  do  this  ?  Yes,  sure,  and  it  is  done 
most  unojuestiouably  evei-y  day  ;  if  it  be  an  ar- 
ticle witnin  the  judjgpes  power  and  commission 
to  hear  and  determine,  they  ought  to  do  it  by 
thebr  oaths,  and  it  can  be  no  Batisfectton  to  the 
conscience  or  integrity  of  a  grand  juryman, 
that  because  the  judge  omittai  to  give  that 
matter  in  charge,  he  should  neglect  the  trust 


•**» 


*  It  is  a  sad  privilege  to  be  accused  and  im- 
prisoned without  being  beard,  or  possibility  of 
defence  or  reparations."  MS. 

t  "  Mockery."  MS. 


iqioaed  hi  him  to  picMnl  nriaobief  and  dmngm 
to  hiaknif  and  eowtry.  It  iajnHifiahla'oan 
tainly  to  present  in  such  a  eaaa,  aad  tberaibf* 
the  particular  articles  need  not  beset  f€vtf^  for 
if  they  were,  perbapa  the  thing  preaiMitteA  ww 
not  one  of  them,  and  yel  Uie  preMntnMitt 
mi|^t  be  legaL 

Oij.  9nd.  Next,  k  bath  beeo  said,  ihm  dm 
fondant  bath  in  his  plea,  alledsed  tlHt  thci« 
wi»  proof,  concerning  the  plaintiff,  and  tiMI 
the  presentment  was  made,  '  aacmMidaa  crfi^ 
^dmiam  ac  testimonium  eia  ibidem  exibit*  de 
*  prafoto  comite,'  but  be  bath  not  parcktidnrhf 
set  forth,  what  that  evidence  was  aa-be  ought 

,  to  do,  they  say;  and  Mr.  Ward  qnoted  my  lord 
Taogban'a  ennion  in  Buahell'a  case* 

Ant.  Bat  I  hopa  there  is  no  gvaal  matlar  In 
that  objection,  nor  m  that  aotiior^  for  in 
BuabeUrs  case  that  was  a  return  made  from  t 
courtof  justice,  and  that  was  of  an  act  afthm 
court  to  a  silnerior  court.  The  eoort  of  aea* 
sions  in  the  Old  Bailey,  did  fine  BaBb^aii4 
other  jurymctt  for  finding  a  Terdict  contrary 
to  eviftenoeand  against  the  direction  of  tkt 
court,  but  did  not  return  what  the  evidaaee  was 
that  tba  court  might  judge  of  the  ctnse  af 
commitment.  Is  the  case  tba  aamn  Imri  f 
Wesay  and  stand  upon  it,  that  wa  wei«  ugpan 
our  oaths  to  present,  we  did  it  mcoHimg  W 
the  evidence;  and  that  evidence  wa  by  the  e«> 
preas  letter  of  our  oath  ought  not  tndiaoover,  tbr 
we  are  bound  to  keep  aecret  tlie  king^  oaniMl 
and  our  own,  and  our  folfowa,*  and  wonM  yon 
have  had  us  break  our  oath  upon  recovd  and 
abewn  obenly  the  evidence,  which  is  our  oDun* 
sal,  whidi  we  ought  not  to  do?  That  tbeiifora 
can  he  no  objection  in  this  case  ;  but  the  fit% 
vrill  be  well  enough,  thoi^b  we  have  not  said 
what  the  evidence  n  partkmlair  was.  TW 
juiT  themselves  are  judgna  of  the  evidencn : 
and  take  the  presentment  or  indioCment  lo>be 
well  grounded  upon  their  oaths ;  then  saitb  Mr. 
Ward, 

OH,  S.  In  the  next  phwe  the  traverse  ia 
naught,  for  here  are  si^era]  matters  ciontwnad  in 
the  declaratk>n ;  and  though  one  sheuM  foil,  tbd 
other  or  some  one  of  them  would  support  the  ac- 
tion, and  you  have  answered  seys  be  to  the 
presentment,  but  not  to  the  conspiracy.  T<^ 
this  1  answer. 

Ans.  The  meeting  together,  that  k  ibt 
conspiracy,  *  I  suppose ;  for  they  conid  Mt 
conspire  together  unless  they  met  together ; 
the  arawing  up  the  presentment  that  is  tim' 
writing,  and  the  making  of  it  to  the  court 
that  I  take  to  be  the  publication :  but  now  we 
as  I  conceive  by  this  plea  do  eonfoas  and  tvevi 
it,  for  we  say  we  did  upon  our  impsn^ng  Hf 
our  beads  together  and  so  we  met  about  it,  and 
thai  answers  the  conspiracy :  indeed  if  it  did  Up- 
near  we  had  met  and  done  this,  t^tiet  lAie  wmi 
bad  discharged  us  from  the  duty  of  grand* Ji- 
ry men,  all  this  had  maintained  the  cbai|;e  ef 


*  (( 


There  maybe  another  kind  of  malidoat 
conspiracy  prored  upon  trial,  and  therefore  it 
.oQght  to  have  been  pleaded  unto."    MS^ 
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a  coiispirecT>     But  bcin]^  iDft  toi^Khrr  upon  m  ,  uiH  when  it  is  tumifil  into  an  iDflictineut  it  is  ■ 

IftwfuUumiiions,  ami  iin|Hinflle«Ksuoni  and  dis-  record  ;  and  then  ii  iHit  U*iti<^u  rvctird,  su|t^.»Mi 

cbmrged  •''au.  chv^t'ii'^  ii»a  iframi  jurv,  and  so  the  part^  briiiK  Un  aiUiu  UtIm-h  ihei-lcrk  ciiO 

making  thiK  pH'sentmmt,  we  have  pur|^  that  put  it  intu  the  liirinot'a  ivt-Mrd,  ^hail  he  not 

meetiog',  which  othcrMtse  wnuid  hare  heen  a  ju»lit\  bv   it  wiihitut  aiitii;;iii^  it  tu  bv  U[mu 

conspiracy,  and  jiikii tied  it  &•<  I'Viil.  reii>r.l  Mheii  there  !•■  iiu  nuih  re\-t»nl ' 

Oo;.  4.*Hut,  vay»  Mr.  Want, the  traTerse  is  Hut    my   iurd.   thit   is    thai   wbich    I    sit 

aauiffat  Ibr  another  reawKi.  \uu  hnienot  ir:i-  tor  a  ptam  an  I  lull  aiin^^er  m  thi>  obyvtiun  ; 

Tened  the  whole  and  ever  \  part,  a<«  \uti  kh'iuld  thoi.^.i  ii  be  not  tipun  rfc«»'d.  \(l  I  rcj^   up*>u 

have  done,  and  said,*  nun  ciilpabih»depr«:aiis*  it  turiat*.  they   nia\  by  ihi-ir  otfiiV,  and  Uv 

*  Its  nee  aliqua  in<le  |iarceita.'  *i.(Mr    iMth:*    are    iMiunii    u»    prr«eni    to*    liie 

Aru.  But  I  hope,  that  ii  not  so,  fur  1  detire  iiurth  ^4  1.  rouitj  itiirh  inaliin  asi  they  are 
toknowut'Mr.  \\ard,  did  ever  any  b<Nj\  in  iiiiluir  o»»n  conscieuccb  a:i.l  jud^iRcnlftVon- 
pleading  not  guilty,  ba\  •■  de  pneiuis&i^  n«.<'  de  iini'td  art-  tor  the  >ecuriL\  ni  the  p«.jce  ul'the 
«  aliqiiainde  parcella  ."  I  never  saw  any  such  couuii-\  *  thuuuh  it  !■«:  nut  tunuahy  ii|i4ii]  re- 
plea,  itisalwayai  taken  for;;  ranted  that  u|ion  an  curd,  and  then  it  nteds  ii'ii  iie  aliid'j;Ld  *  prout 
action   brought  tor  divir»  ihioi^ii,  ni  a  chani.     *  paiet  per  nirnnluin.' 

which  each  of  them  are  acimnalile,  *  if  a  man  (''/■  (•.  Hut,  •*»%»  Mr.  Ward,  vou  have  noi 
plead  not  guilty  *de  pneini^sis,' It  is  ot'theuhule  aiisnerfduur  \tli«'lv  dciUiaipiu,  fur  |»arl  ut'  it 
and  of  every  part,  and  if  U|»ou  i^^ue  joineil  he  .  may  betrut;  and  u.ii  id'i  hi-<^.LT.  and»>ii  iu»t  jus- 
be  found  |;;uilty  of  part,  that  ia  enou«;h  tor  the  ,  titiahk-by  this  pica,  liiat  rearhiilrniiU  to  what 
plaintiff  to  maintain  his  action.  ■  uas  d<>ue  10  (htsu-r,  lor  11  muv  bt;  the  coiUk|>i- 

But  pray  what  is  it  that  is  the  uiuiu  matter  racv  uua  in  lieikshire.  To  this  I  ans^i  r, 
upon  which  this  action  is  br'in<rbt  l**  It  is  ilie  '  ^i'.'s-  l^-»idi»  what  I  have  »aid  aUmt  that 
presentinentwhii'ticoritaiiis  this  iitatlcr  that  the  |Mjiut  of  law  that  the  i-iMi^pira^'^  aluiic  would 
plaiutiir[al|ei;c»]  to  be  a  scandal  to  hiiu  ;  for  i  not  bear  an  acti'in,  I  ^y  tiiut  thiir  met  tiii;^  to- 
mnst  crave  leave  to  ditTcr  fn»jii  Mr.  Wanlin  i^ether  u|Hin  >ueh  an  (locasifin  is  iIk'  cmi- 
that  mailer  and  take  the  law  to  lie  oilurwiM'.  '  spiiai'yf  ;  ami  that  we  have  mU\\  etHitined  to- 
If  thece  t^cutlemen  had  met  tui^cther  to  consult  '  (  hcsUT,  I61  there  He  say  we  were  iuipauciied 
and  contrive  such  a  piCM-ntnient,  hut  had  nut    sttorn  and  (-har«;eil. 

made  it  or  framed  it,  I  conceive  the  action  doth  ^;;ain,  Me  have ^iv en  tin  m  a^  full  a  ti-avcnsc 

not  lie:  for  1  take  the  Ian  to  be  plain,  no  eon-  aseao  be  abiupie  hiK',  tlut  the  defendant  is 
apiracv  doth  lie,  without  some  aci  doth  tullnw.  i;uiity  '  de  premisNi^  in  com*  Herk»,*  or  otlier- 
Indeeii  an  iufonnation  woubl  lie  a-^ain^'t  them  '  where  oiii  tit  the  eiMint\  id Chesu-r,  and  »o  we 
at  tha  suit  of  the  kiri^;,  if  so  rotikpirinif.  a»  un  avoid  all  places  in  tlie  uoilii,  but  only  Chestor 
offence,  if  they  had  nut  suOieiei.t  antlioriti  to  *  %el  aiiter,  «el  alio  modo,'  than  as  we  haic  al- 
justify  them  in  it:  but  an  uctmn  u|ion  iln-  cise  ■  li-di;»'d  li\  the  plea  ;  mj  that  I  kmm  not  how 
w<iuld  not  li«' for  the  part\ ,  toi  it  is  lin-  {»>ii»-  tlititr  nutiil  iia%«  iM-eii  iii.idi-  a  pita  ntnit-coiu- 
lishini;  which  is  the  dtfainiu;,^  npiin  w  iikh  1  prclHiiNivir  tit  iln-  lu  .Ui  ,■  iiiarifn!  in  thr  deela- 
inust  ;;round  my  action.  tiiiu.     ji   Mr.    W  uiil  iti.niil   naM- tol'.i  us  luiw 

So  it  lH-ili<^  a  complicated  avi  inn.  tin  hi;1i  it  In  lo  du  it,  \Vi>  uuiiiii  Ii.i\e  lakt.ii  imlire  id  it  us  a 
made  up  of  many  particulars,  \i  t  (iiK  iiath  ilr-  .  pr«ci-i.«  ut  I61  ami  Ik  1  iiiiit  ;  l»ut  1  ktiuvv  uttt 
neiidftnce  so  rinu  h  upon  ai.'itluT.  tli^;?  :lI1  iiuike  1  niust  ri>:.ti>>  iiou  to  iiirii<i  it:  a^  it  now  >taiid» 
DUtonr  caus4.M)t':i(tionto<ri  iln-r  ;  :t<iil  t!;t*n,  willi  1  laki-  r.  l>i  lu-  us  tuj]  as<-ai]  In' 
submission  I  take  it  wehu\e  as  wiil  a'.iswcictj  |  i\i.  7.  lit-  nr\t  oiiji  <  is  tli.it  ue  do  not  sav 
the  whole  as  can  be.  i  <t  a«er  in  all  our  pU-.t.  ti.at  tlie  pri-scntmeiit  in 

(H[hb.  Hot  then,  it  is  further  f>li|('rtir'l  that  the  pleu.  and  the  i.in  il  ai  the  iKclaraliiiii  ai'c 
we  do  not  conclude  our  pli-a,   *  prum  pati  i  \*\'i-     liie  •»atiio. 

*  recfirdum.*  -/'■>.   S.iii-Iy,  m\    bm!,  wv  di»   siilhrienil? 

Ans.  Truly  if  \ie  had,  [\«e  li.Mri  dune  ill.  and  '  inuk«'  it  a|)|Mar  Ui  tif  tin'  vmir;  ji»r  \\v  sa\  ,  this 
put  otirselvis  upon  an  is-aie  v^liicli  Mrconlil  not  ,  in  all  we  dni;  and  lliat  wv  .ire  11  <t  i;uilt\  ut  un\ 
well  have  maintained,  and  \«  t  our  ta^i  never-  of  tliLirriiui^^e  in  Ihrk^lMiv.or  oui  ot  ('iiishiu\ 
theless  justitiable  ;  for  thi^  pre.Miitiiniti  is  not'  or  anx  otlieivuM.'  titan  as  ue  ha\e  aiiiilir^l  ; 
a  record,  neither  is  it  iie<-eNsar\  ii^liuoid  l»**so.  !  thni   it  iniist  lie  ilu  saua-.  it  it  iie  all  vvcdid  :  it* 

SupjKise  a  man  were  lor  Ins  iiistiiication  tu  !  tiny  do  imt  liki  wliai  wi'  \i\\\v  said  in  our  bar, 
plead  an  affidavit  in  conn  in  an  action  tor  words  I  or  it  tin  \  do  nut  ttn:iK  uhal  h  tin  re  alUdi^eil  t'k 
lbrsa\in«;he  [the  pluintitfj  was  pi.  rjnreil,  must  be  true,  let  them  it  tiny  can  take  is:»ue  u^kmi 
he  alledi^e,  *  prout  patet  ptr  reconUnn,'  is  that  our  ira\ir^e.  and  pi-o\e  ns  guilty  in  uity  other 
arrcord];'  and  yet  it  is  a^ooil  jnstilii-.ttion.  place   lint  in   (Jiesliire,    wliiilier   wr    by    uuc 

Can    a  (|»i-and  jur^'    make  no   pre>entint'nt     fiSra  hati*  liroii;^lit  and  ((Miliacd  it:  if  the  la%r 

butupon  reconl  ?  The  practice  ami  ilu-  law  \%  i 

certainty  otherwise:  they  doit  cicry  da\  in  j  *  **  Hut  alwa\s  with  tins  pri»«. so  that  thev 
paper,  in  Eng^lish,  and  not  u|ion  record.  \\  hat  ;  injure  no  pLr^o'!',  nurp»  out  ut  theht^al  cuunTe 
then  i«i  this  prcM-ntinent .^  you  \^ ill  say,  it  may  '  of  jirstice.'*     MS 

be,  it  is  a  wan  ant  to  make  a  record  by.  if  thV  j  i  *•  'fhat  is  tji  Jtis  dictum  only  :  Tin  10  may 
clerk  of  the  assize,  or  clerk  ot  the  {»euce  wdl     b«:  aimiiic  r  sort  of  conspiracv  and   ai^rcvuieti^ 


t  into  Latin,  and  form  an  indictiueut  b} , 


proved.'*     .Mi». 
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will  DOt  let  them  do  that,  I  canDOt  help  it.  If 
tbej  cannot  do  it,  we  think,  1  hope  we  have 
ireiT  well  justified  what  they  say  against  us. 

Obf.  8.  As  to  the  last  niatt?r  that  they  say, 
that  it  amounts  to  the  general  issue  ;  and  the 
Argument  they  ground  thereupon : 

Ant,  Truly,  1  will  not  much  contend  with 
them  about  it :  I  do  think  all  this  matter  might 
have  been  given  in  evidence  upon  not  guilty 
pleaded ;  and  yet  1  think  at  the  same  time  that 
,is  not  any  cause  of  Demurrer.  But  not  to  en- 
large upon  that  point  1  would  only  urge  two 
things,  that  a  man  is  allowable  to  ^\ead  spe- 
cially where  he  may  plead  the  general  issu^ 
and  give  the  special  matter  in  evidence,  in  two 
•cases. 

First,  when  a  defendant  by  his  plea  doth 
admit  some  colour  of  action  to  be  in  the  plain- 
tiff, but  sheweth  some  special  matter  of  tact  to 
aroid  it. 

Secondly,  where  a  man  pleads  matter  of  law 
which  admits  the  fact  but  is  not  proper  for  a 
jury.  Both  which  rules  are  comprehended  in 
the  plea  in  this  case,  and  so  I  shall  apply  them. 

As  for  the  first,  when  the  defendant  by  his 
plea  doth  admit  some  colour  of  action  to  be  in 
the  plaintiff,  but  sheweth  some  special  matter 
of  fact  to  avoid  it,  there  he  need  not  plead  the 
general  issue,  but  may  plead  specially,  not  to 
set  the  whole  matter  at  large  before  the  whole 
court  and  a  jury. 

As  in  the  tenth  Report,  fo.  88,  Dr.  Ley- 
feyld's  Case :  Action  of  trespass  is  brought  by 

A.  against  B.\  B.  pleads  that  <\ii&en  Elizabeth 
was  seized  of  the  Rectory  of.  Cleeve,  and  de- 
mised to  C.  for  life,  but  setts  not  forth  the 
Letters  Patents,  who  demised  to  D.  for  years, 
if  C.  lived  so  long,  and  B.  as  servant  to  D.  did 
the  trespass ;  what  is  this  to  the  purpose  ?  It 
is  an  ill  plea  for  that  reason,*  for  not  setting 
forth  the  Letters  Patents.  But  if  be  comes 
and   says   C.  seized  in  Fee  made  a  lease  to 

B.  for  life  and  aAer  to  A.  for  life,  and  B.  made 
a  lease  for  years  to  D.  determinable  upon  his 
life,  B.  dyes,  A.  enters,  D.  brings  trespass;  and 
60  allows  a  good  title  and  cause  of  action  in 
D.  if  it  were  not  for  this  sufficient  matter :  In 
such  a  case  the  plea  is  good,  it  is  not  indeed  a 
good  title  against  A.  because  I  shew  that  the 
title  of  B.  on  whose  title  D.'s  title  doth  de- 
pend, is  determined,  and  my  right  and  title 
avoids  his :  yet,  my  lord,  in  this  ease  he  might 
have  given  the  matter  in  evidence  upon  the 
general  issue;  but' in  regard  he  gives  colour 
to  the  plaintifTs  action  in  that  case,  it  is  a  good 
plea,  and  not  demurrable  to,  as  amounting  to 
the  general  issue."* 


*  This  is  not  very  clearly  stated.  The  case 
in  10  Co.  is  this: 

**  John  Ley  (ield,  D.  D.  brou<2^lit  an  action  of 
trespass  in  the  King's  Bench,  Hill.  8  Jac.  Re- 
gis Rot.  1282,  against  Henry  Hillary,  for  corn 
end  hay,  taken  autl  carried  away  at  Old  Ck've, 
in  the  county  of  Homerset.  The  defeuiiant 
pleaded  in  bar,  that  queen  Elizabeth  was  seized 
■of  the  Rectory  of  Old  Cleve,  in  the  same 

YOU  X. . 


That  is  in  the  case  of  an  express  colout 
given,  now  let  us  see  how  the  law  stands,  in  tirt 
case  of  a  colour  implied ;  as  in  some  cases  the 
books  speak  of  a  colour  implied  as  well  as  ex-, 
prest. 

As  if  a  man  brings  an  action  of  trespass  for 
taking  away  so  many  sheaves  of  corn,  the  de- 
fendant comes  and  justifies,  and  says  I  was 
parson  or  rector,  and  those  sheaves,  were  set 
out  for  tithes,  and  1  came  and  took  them  :  hert 
needs  no  formal  colour  be  given,  but  a  very 
good  colour  of  action  is  implied ;  for  he  admits 
the  sheaves  of  corn  were  the  plaintiff's  and  in 
-  his  possession,  but  now  he  sets  forth  a  right 
in  the  defendant  to  have  them  and  take  them. 
The  plaintiff  had  a  rij^ht  against  all  the  world 
but  hiin,  and  against  him  too  if  lie  had  not  such 
a  right  specially  set  forth. 

And  no  question  but  this  action  would  lit 
here  in  our  case,  against  all  mankind  but  the 
jury,  and  against  us  too,  if  we  had  not  been  oC 
a  jury,  but  here  we  have  aroided  the  action  by 
such  special  matter.  It  is  in  truth  a  great 
scandal  in  itself,  but  being  done  in  this  manner 
by  gentlemen  that  were  of  a  grand  jury,  it 
shall  not  impeach  us. 

county,  in  her  demesne,  -as  of  fee,  as  in  right 
of  the  crown  of  England,  and  by  her  Letters 
Patent  20  Junii  35  ot  her  rei^  (without  say- 
ing, here  shewed  forth)  demised  the  s^<^  rec- 
tory to  Conand  Prowse,  for  his  liie :    who  10 
January  anno  3  Jac.  Regis  demised  the  said 
rectory  to  George  Pincomb  for  eight  years,  if 
the  said  Conand  *  tam  diu  viverit*  and  that  tho 
defendant  as  servant  to  the  said  Geoige,  took 
the  corn  and  hay  as  tithes  severed  from  the 
nine  parts ;  and  averred  the  life  of  the  said  Co- 
nand, upon  which  the  plaintiff  demurred  jn 
law,  and  shewed  the  cause  of  his  Demurrer^ 
because  the  defendant's  plea  amounted  to  the 
general  issue ;    and  it  was  adjudged  in  tb« 
King's  Bench,  that  the  bar  was  msHfficienti 
because  the  defendant  in  his  plea  did  not  shew 
to  the  court  the  Letters  Patent  of  queen  Eliza- 
beth made  to  Conand  Pruwse,  which  the  court 
took  to  be  matter  of  substance,  and  which  the 
defendant  ought  to  have  shewed  forth,   al- 
though he  ill  whose  right  he  justified,  had  but 
part  of  the  estate.    Whereupon  a  writ  of  error 
was  brought  in  the  Exchequer  chamber,  and 
there  two  errors  were  moved,  one  which  was 
assigned  by  the  plaintiff  for  the  cause  of  De- 
murrer, tc.  that  the  said  plea  amounted  to  the 
general  issue,  because  the  defendant  gave  the 
plaintiff  no  colour,  in  which  case  no  judgment 
ought  to  have  been  given  against  the  defendant, 
but  the  court  ouglit  to  have  ruled  him  to  an- 
swer over  I  the  second,  that  for  want  of  shew- 
ing the  said  Letters  Pfttent  the  court  ought 
not  to  have  given  judgment  against  the  de- 
fendant.   Af^er  much  argument,  it  was  resolv- 
ed, that  in  this  case  colour  ought  not  to  be 
given  to  the  plaintiff,  and  also  that  the  lessee 
for  \ears  ought  to  shew  the  Letters  Patent  made 
to  the  lessee  for  hfe.    So  the  judgment  below 
was  affirmed." 
4T 
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Mv  k>tt1,  in  the rominon  rase  nf  niainieu:iiiO<s  ' 
whicli  I  tbiuk  will  ci'iiio  huii-.o  to  tlti»  case  in  i 
qucition ;  (Ail  9  II.  (i,  to.  6 1.  and  other  iHi(iks)  ! 
no  (Imibt  but  upon  *•  ne  mauiitt-na  |»as,*  ]ilcud«:il  { 
tilt*  lU.'rcndniit  niuv  Cfive  it  in  c^iiti'iK-e  that  he 
dill  it  for  his  fi-cs  or  as  a  party  that   had  inte- 
rest, or  as  a  relation  of  the  |»arty  that  sufd  : 
but  \  et  '\%  there  any  thin^  more  coniinon  than 
tu  plead  this  matter  siHYJally  ?    Thi*  det'iMidant 
jtMtitieth  that  he  diil  it  either  as  a  relation,  or 
an  a  couiiseUur  lor  his  t'(^e,  or  as  a  party  inte- 
rested and  [doth]  not  lea\  e  the  matter  at  lar^ 
to  a  jury  :  so  are  the  prei*eilents  in  RaslalpH 
Knti'ies,  fo.  -109,  and  Hro<»k  tit.  Maintenance 
N.  17,  and  a^rreat  manv  other  hookii. 

Tlien  we  ultowinji;  a  cidour  to  the  plaintiff 
to  briai;^  hi^i  action ;  and  that  the  aetion  had 
been  i^ood  it'  nut  hront^ht  a*|fainst  us  in  our  cir  • 
cumHtanees ;  we  liavc  by  this  spceial  matter 
a%'oided  it,  ami  it  is  a  i^ood  justification  and 
bar ;  thouirh  we  ph'iul  not  the  general  iissiie 
and  reserved*  tor  t^idence :  that  is  as  to  the  first 
ground.  Fur  the  .second  tihich  is  when 
Uiere  is  a  matter  in  law  pleadcil  that  is  not 
proper  for  a  jury,  then,  thougli  it  amount  to  a 
not  ^ilty,  or  the  (reniTjl  i>>ue,  yet  there 
cannot  for  that  eausc  In;  a  Dfmurrer  to  the 
plea ;  and  the  reason,  Iterause  tliat  were  to  per- 
plex the  jury  with  many  qur^^iions  and  in- 
qairies,  and  intricate  llic  causi;  wliirh  the  law 
is  sgrainst.  In  our  case,  what  nn  abundance  of 
thingfs  must  have  come  under  ilio  int]uiry  of  a 
jary,  if  we  had  pleaded  the  pfi-nrral  issue  ?  But 
we  have  pleaiUil  specially,  lo  briu';  to  one  cer- 
tain point  whether  this  mattf-r  hetiirr  tlH>  court 
be  sufficient  to  justify  what  we  Uavv  done,  and 
save  us  from  this  action. 

?\ly  lord,  in  Ley  tilM's  r««;o.  that  was  men- 
tioned before,  it  is  hi  hi,  avA  no  ijnrstioo  but  the 
law  is  so,  upon  nnt  tr"ih\  pleaded  in  trespass  a 
release  which  is  a  bar  in  law  may  be  ;;iven  in 
evidence  ;  and  ^et  I  may  plead  that  release  in 
bar  to  tbe  action  In-ou<;ht,:md  that  without  ^ivin^ 
a  Ibrnial  colnur ;  for  that  imphes,  the  IMaintifT 
mif^ht  have  had  his  uetion  else.  And  tli is  be- 
in^  a  bar  in  Liw  t<>  thr  action,  the  Di:-.  ndant 
need  not  intrust  a  jury  with  a  matter  of  la>t, 
but  rcf(T  it  to  the  ccn^ilUratiun  ol'thf  court  and 
they  hhiiil  pve  judgment  upon  it :  and  it  is  no 
damage  to  the  i'laintitl'  if  tlie  fad  alh  d^red  or 
any  part  be  not  true,  f(ir  he  m.iy  take  issue 
upon  what  |Kiint  certain  he  pleases  to  pitch 
ujion,  ami  the  jury  may  try  tiiat,  and  nut  be 
piizzU'<l  uith  iniricate  tliiiipfK.  So  in  an  va  tion 
(d'ti'espuss  or  tnivir  for  taking  away  of  truods, 
the  lii'feudant  he  pleads  that  be  l)oii<rhL  thj 
ffouds  iu  n>urket  oveit,  that  is  a  i^omI  plea, 
br.cnuse  it  ackn  i\U.:?<li;es  that  the  Ptaintiir  li.id 
»  iXii*  1  cause  of  action,  if  il  had  not  l»een  lor 
the  pro|itiry*s  bein|^  by  act  otlaw  alteretl  and 
veslcil  in  tlie  Defendant;  aTiii  sn  here  the  ac- 
tion itould  Iii\  if  ve  vii  :v  m^t  inirustfd  by  law 
and  i*rp:inndl(.d,  sivorni*  and  t-)iurg;cil  to  eii> 
quire  .>  ul  prcscni. 

Aiiu  thoDch    v«,':i   iiiav   ;i:".'ii-:-^   <'il.tr^  and 
liav  \i  nr  action  at;.i:a>A  tlicin  i'.ii  wiiat  tiny 

•  Si  in  thcorjg^inai. 


shall  say  aipainst  yon  of  a  scandalous  nalare, 
yet  we  by  die  protection  nf  tlie  law  ore  sacred 
fiersons,  that  crannot  be  impeached  for  what  we 
do  as  a  Grand  Jury  ;  and  tliis  being  n  dischai^ 
in  law  from  the  action  it  is  most  natnral  and 
proper  to  hiy  it  before  vour  lordshipa  and  re- 
iiresent  it  as  a  matter  of  law,  and  not  leave  it  to 
lay  ^ntlemen  to  cw|uire  of,  and  for  this  I  sball 
qiioie  to  your  lordship  some  cases  that  I  take  to 
be  authnriiies  in  point. 

21  Ed.  3.  fo.  17,  which  I  cited  before.  In 
an  action  of  conspiracy  the  Defendant  juitifica 
that  he  was  an  indictur,  5cc.  Nobody  donbis 
but  that  if  he  had  pleadeil  not  ipiilty,  this  in 
evideiiMf  would  have  dischaf)(ed  him,  and  that 
this  was  a  \  irtual  *  not  gr^ilty**  bat  there  he 
justifies  s|iecially  and  adjudi^  a  good  plea. 

So  27.  Ask.  pi.  22.  In  conspincv  the  De* 
fcndant  justifies  as  a  jndffe,  and  that  nedireclcd 
auil  char^^ed  the  jury.  Sec.  and  pkaals  tine 
matter  specially,  and  held  to  be  a  good  plea. 

And  it  ih  the  same  in  onr  later  boon.  8o 
Moor  fo.  600  pi.  838,  Varel  versus  IVilson, 
there  was  an  action  of  conspiracy  for  falsely 
indicting  tbe  IMaintifT  of  Felony  :  the  Defen- 
dant he  cones  and  pleads,  says  he,  the  goods 
were  feloniously  taken  a  way,  and  1  found  then 
in  the  possession  of  tbe  IMaintitr,  lor  which  I 
prefemd  a  hill  of  indictment  and  gave  evi- 
uenoc  to  the  jurfi  who  indicted  tbe  IMuintf, 
and  upon  hb;  trial  I  was  sworn  and  ^ve  evi- 
dence to  the  jury,  upon  which  the  Plaintiff  was 
acquitted  ;  and  traversfv  that  he  conspired 
'  aliter  vei  alio  niodo.*  There  was  a  dennmr 
upon  this  pica,  hecaose  it  amounted  to  cot 
guilty,  lor  the  probalde  cause  was  the  gist  of 
the  action,  and  tliat  answered  the  doin«;  ot*  it 
viitliout  probnide  cu ii*4e  ;  and  yet  it  is  held  a 
gnml  plea,  and  ihe  justiticatiou  tu  he  good. 

'Inhere  is  another  authority  and  that  is  .3  Cre. 
871.  l*ain  versus  Hochester  and  Whittield*, 
conspiracy  for  pnHriirin<f  him  falsely  ami  ma- 
liciously to  be  indictcfl  for  roblicry ,  \c,  whereof 
he  was  acqniit<Hl ;  th**  Defendants  plead  thai 
they  were  rolib«*il  liy  persons  unknown  and  on^ 
of  tliem  upon  a  hrnvin  freldinsr,  thai  they  maile 
hue  and  cry  and  rouUI  not  fuid  them.  Whit- 
field one  of  the  Defi-ndants  came  to  such  a 
town,  where  the  Piaintifl'  was  upon  a  bn>wii 
geldinjr,  and  suspecting  him  shewed  him  to  tlie 
othwT  Defendant,  whi»  upon  that  suspiciou  went 
with  him  to  u  justice  of  )>eace,  and  the  Plain- 
tiff absented  himself,  and  afterwards  being 
taken  was  committed  t(»  juil,  indicted,  and 
alter  nfrquittt  d«  whiih  i-s  ilte  same  conspiracy. 
Tbe  very  obj<  ction  made  Uy  one  nf  tbe  jud'^ 
\%as  that  this  ani'j*nits  to  tbe  £ri>neral  issue,  hut 
the  rest  of  thi.'  ciuirt  Uvll  ii  wiv,  a  ;;.>od  plea. 
'  Pour  DnulA  del  lay  titnls:'  ilitise  are  the 
wor>!s  (d'the  brok  :  tor  tbcv  ouirbt  to  have  tlie 
protection  of  tlie  law  tor  \»1i;  I  tijey  do  accrnl- 
iniT  to  law,  and  law  jiiitiliis.  them  in  what 
they  did. 

There  U  another  ca<c  in  tho  same  hi-ok,  ^ 
Cro.  9iH).  ChainlnTs  against  Taylor.  \n  ac- 
tion upon  the  ca.<*.  i:i  ire  nature  of  n  om^pi- 

•    i  liuUt.  l.'iO.  St.:. 
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racy  for  procoriiig  bin  to  be  io^cted  of  fe-  i 
loBy ;  tbe  I>efeiid«it  pleads  himself  poaaetsed  I 
of  the  goods,  aad  they  were  atoleii  by  peraona ' 
unknowD,  that  he  found  theaaio  the  Plaiatiff'a 
house,  aud  because  he  i^uld  not  restore  them 
nor  aay  how  he  came  by  them,  he  proaecvled 
him,  6ce,  the  Pkuntiff  demmrred,  out  it  waa 
held  to  be  a  good  plia»  tfaosgb  certainly  it  as 
much  amounted  to  the  generai  issue  as  this 
does  here. 

There  is  likewise  another  ease  8  Cro.  190. 
Marham  versas  Pescod*  apon  ^  writ  of  error 
of  a  judgment  in  the- King's  Bench  in  an  ac- 
tion upon  t)ie  case  for  [procuring  him  to  be  in- 
dicted of  feiony,  See,  And  the  Defendant 
pteadedaspecialjostificatwnthathewaa  pos- 
sessed of  a  piece  of  timber  which  was  stolen 
from  him  by  persons  unknown  but  fimnd  in  the 
Plaintiff's  possession,  upon  which  by  warrant 
he  was  apprehended,  and  for  caase  of  saapictSD 
oooHBitted,  the  Defendant  bomid  to  proseoat& 
and  afterwards  the  Plaintiff  indicted,  &e»  and 
thereupon  acquitted :  the  Pkuntiff  repiies  *  de 
*  injuria  sak  proprift,'  &c.  Issue  therenpon, 
and  found  tor  toe  Plaintiff;  but  now  §ot  errors, 
it  was  sought  tO|be  rerersed,  and  amongst  other 
arrors,  it  was  alledged  that  this  was  no  good 
plea ;  but  was  held  a  good  justification  and 
plea,  and  iudgment  affirmed.  And  if  such  re- 
plication had  been  here,  it  miffht  hare  been 
tried :  and  the  like  case  is  in  Calleway's  [qu. 
Keilways]  Reports,  fo.  18. 

Witfalout  all  peradrenture,  both  in  this  case 
and  all  the  rest  of  the  cases,  the  Defendants 
plight  ha¥e  taken  adrantage  on  the  general 
issue  of  giring  this  special  matter  in  evidence ; 
but  yet  I  have  plainly  shewn  from  all  tliese 
authorities,  where  the  Defendants  have  matten 
in  law  to  defend  thenMelTes  by,  from  the  Plain- 
Hff's  action,  they  may  either  save  to  them- 
adres  the  benefit  of  that  defence  upon  the 
general  issue ;  or  plead  the  q>ecial  matter,  and 
It  shall  be  a  good  justification  in  law. 

As  for  the  casern  Dyer  5^  which  was  men- 
tioned before,  it  is  by  the  better  opinion  in  that 
book,  even  in  the  case  of  a  seandalum  magaa- 
tum,  heki  to  be  a  good  justification  to  plead  the 
proseeation  at  law.  Uejusldified  in  that  case 
specially;  he  might,  indeed,  it  is  said,  have 
pleadedT  not  guilty,  and  that  special  matter 
wioQld  have  mched  him  off  upon  the  evidoice ; 
hut  he  would  set  forth  his  legal  justification  in 
his  ^lea,  that  he  was  under  the  protection  of  the 
law  in  pursoinpr  the  method  of  law ;  and  it  was 
held  to  be  numdeDi. 

My  lord,  there  is  yet  one  case  more,  and  it 
is  Bndgman,  fo.  IBO,  the  case  that  I  mentioiied 
before  of  Agard  against  Wild,  et  al.  where, 
upon  pleading  that  the  defendants  were  int 
dictors,  whicb  is  specially  set  forth,  judgment  is 
given  for  the  defendants:  and  so  is  tie  prece- 
dent Kast.  Bnt.  13^.  tit  Conspiracy,  a  special 
plea. 

The  sum  of  oar  case,  my  knrd,  imon  this  plea, 
stands  thus :  we  were  impamieUed  and  sum. 


moned  on  the  grand  kiry  to  enquire  for  the 
king  and  the  body  of  the  county ;  we  were- 
duly  sworn  and  charged  so  to  do,  before  judges 
that  had  conusance  of  the  causes  presented. 
What  we  did  hereupon  was  by  virtue  Of  oar 
oaths  and  according  to  our  consciences.  W« 
were  under  apprehenstons  that  the  cowntry  was 
in  danger,  and  therefore  thought  it  SMocssary^ 
and  incumbent  upon  us,  in  the  office  we  were 
then  is,  to  make  preaeutment  of  our  appreheo* 
sions  to  the  court,  that  they,  upOn  eur  reprer 
sentatien  of  our  fears  and  the  monds  of  them, 
migbt,  accerdiag  to  their  wisdoms  and  the  dU 
rection  of  the  law,  consider  of  the  dangers  ami 
take  security  for  the  peace  and  preau  ration 
of  thegovemmenty  which  b  all  that  is  desired 
by  it. 

And  upon  this  ease,  my  lord,  thus  stated,  i 
conceive  it  a  matter  of  dangerous  conseqoeoea 
for  a  grand  jury  to  be  su^ccted  to  actions  fir 
what  they  do  m  executidn  of  their  offiea^. 

Never  any  actioii,  of  this  nature  yet  kM 
water,  but  in  all  past  ages  have  met  with  dia> 
appmntmeni,  and  I  hope  the  same  succesa, 
that  such  actions  have  hitherto  met  with,  thie 
action  shall  find  here.  And  therefore  I  humbly 
firay  your  Lordships'  Judgment  for  the  De- 
fendam. 


i«HW*> 


■»i^r 


*  s,c.N^iia. 
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OBSERVATIONS,  ^c 

[Of  this  Article  tiie  MS.  appears  to  have  beea 
written  by  a  very  careless  or  very  igno* 
rant  scribe.  It  is  extremely  feulty  as  to 
punctuation,  orthography^  and  gram* 
matical  structure ;  some  parts  of  it  are  ut- 
terly nonsensical ;  as  to  these,^  however, 
no  alterations  are  here  made,  except  those 
of  which  the  propriety  aeeuied  to  be  al* 
togedier  indisputable.] 

There  is  no  judicature,  that  has  cogBtaaaoe 
of  mens  thoughts,  or  a  power  to  feiteu  suspi- 
cions in  such  a  way,  as  to  ^ave  the  party  with* 
out  remedy,  or  power  of  vindicatioa. 

This  LiM,  called  a  preseatmeBt,  is  in  the  na- 
ture of  a  Judgment  upon  a  Pecte. 

There  is  no  such  power  bdongs  to  the  an* 
thority  of  anv  human  judge,  nor  ever  befetu 
assumed.  Nor  ever  any  judse  eave  in  charge 
to  a  jury  to  present  men  iU  affbded,  vrhioh 
would  tnxl  toraise  felons  and  animosities,  i»* 
stead  of  securing  the  peace.  No  judge  can 
nsake  any  thing  a  faidt  from  pretended  reason 
of  state,  if  it  be  not  one  by  the  law.  Nor  turn 
alitde  transgression  of  some  oboofeto  law  into 
a  treasonable  practice. 

The  business  of  a  Grand  jury  is  to  present  laiir 
breaches  and  ofiences  against  toe  peace; 
that  the  law  hath  determioM  to  be  such. 

*  <<  The  libell  in  question  wasnotdonein  ex- 
eentienoftiieirofficeiaBdtfaerefeie  the 
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Tlioii!;li  tli«*y   inny  make  uittiirrual  inJict-  '  peare  l>y  arra\iii^  unci  iliwiriiiiii};,  and  takiny 

mciits  anil  1n>  i'MmislM  in    it;  }<'t  nolliin^  is  raiiti«Mi.  lliitjiiil^;i-s,aud(jreiHlJuiiL-stheirnii- 

IirfsentabU*.  hut  what  is  an  tiH'eiiro  :i;;auiHl  the  niHtirs  ami  inlnnncrai,  eiii|uin.'  ut'  nothing t  aiui 

aw,  and  what  lhi-n>  is  a  lonn  for.  eonsure  nothing',  but  oveillails  anU  udenou 

iM't  till'  cuiiiiscl  hrin;r  mi\  tiiriiior  prcrttlrnt  a«;ain»l  the  prart*. 
forsiu-h  an  inilirtim-Lt  mi!  iil'the  kind's  hinrh.         No  n*asuu  cuu  he  drann  from  liii'caniiif  tlie 

or  that  had  the  ahoaannMifiiiiy  ut  th^*  isri-nt  |ie:uv  hy  a  |.i'rsiin  uienacid  aud  UircateiM^ ; 

courts  utjiidicaturr,  and  1  will  be  concluded  hy  u|>|ii\iii^  hiiiiselt'  to  a  juKtiee  ot*  |it.-ac-e,  and 

it.  ktaiiii;;  the  reasons  of  his  tears  bofoiY  a  judge, 

Thcntiieo  id' a  Cirand  Jnry  is  to  prt  SiMit  fart ;  the  in-rson  is  ui|uiivd  tti  ifivr  S4'eui'ity.     This 

llicy  have  nojudiriiu-nt  ot  lau ,  and  iluiri'ore  no  dcK's  not  eiitiilr  the  (iraiid  Jury  to  thv  oflice  of 

power  ofcenMire ;  hut  oiii;lit  to  lca\e  the  faets  a  lord  le^eteiiuiit,  nor  the  jm!)^  to  the  ulSrt  of 

found  hy  them  entire  to  the  judgment  of  the  ajustieeof  iieai'e.  1  pray  let  uie  havcjutl^uiuil 

court.  ill  this  |Kii:it. 

If  more  than  this  Ih*  oner  allouod  them,  my         Mr.  Hull  hiinst  If  bath  no  otlier  u-ay  In  jw- 

lords,  tht>  (isiliris  u  ill  sihui  find  their  authority  tify  these  |ir<H-eetlini;>  of  a  jury«  but  by   dc- 

iindenniiied  |i\  impuliir  ami  tiietMUs  Ciraiid  Jii-  struck  in;;  tliir  finu!.;iiienial  law  nl  the  kin^duoi : 

rios ;  and  ilifaiiic'  \ our  procieiiin^^K  with  the  ami  h\    the  h<'l|»  nf  hi»  fauey,  without  any 

same  lifterty.  *  cooler' for  his  di earns,  imagines  thei-e  ist  any 

\>  itii  Mh.tt  licat  hnlh  it  Imimi  coiitendeil   1h>-  other  wa\K  of  priK*eednii;  upon  a  euuiiiiisftiua 

tweenthe  jiuL isaud  (iiaiiiLlurv.  wliitlo'rthev  of  Over  and  Ti-rii.uier,  ainiiust  ofleudcrs  tliaa 

ou*;hl  tn  fiiiii  all  iiiankilliiii;niiirther.     l-'t»r  that  by  imbetnieiit  or  inlt»nualiiiiis. 
they  arenotjiid;jiNof  the  law  n|H'n  tin*  eitcuni-  .       IJi*  fur;;oi  Knips«>ii  and  Dudley *s  iluom.* 
stanecs  of  I  he  tiirt.)-   thai  seem  lo  extenuate         li  isourMeuriiy  that  no  man  can  be  iiu- 

Ihe    inanl.illin;;,   ami   ei>iistitut«-  the   fiiel  not  peaehid  or  accuseil,  or  hisi^Hl  name  bi-ou^bt 

in:irllier.     The  jiiil-.:'i.s  li;ive  gained  this  elear  m  i|Uestion.  hut  by  tlieouihs  of  tweUo  iiieu,^in 

point,  :uid  it  is  settled  ;  but  a  ehief  jii>tii'e  (I  order  to  lie  trie«l  fur  the  same;   and  is  to*b« 

tliiiikj  <li'l  tirsi   peiiyli  in  the  eoi.tliel.     1  hope  ehan^etl  in  sueh  manner,  that  the  |ierMiU  may 

by  niojilii\ii  If  their  aiithnrity  }ou  \iill  i^iiu  no  lie  able  to  nuike   hui  defence  ;    that   the    cum- 
more  oeca'-:  t:>  In  re^i^e  disputes.                            i  niisMoii  of  0\er  and  Teruiiiii-r  may   proceed 

(Ir.iinl    i-^rifs  Wire  ne\er  taken  to  be  jiidi^es  to  eiiipiiri- Lj.iiii  tlie  i>atbs  uf  i;oo4l  and  )(|Mfu| 


Siire.  but  in  sui'li  a  ui.uimT  that  thi>  tnitli  id'  tinrilv,  so  :t.s  ilu>v  iiia\  Unanswered  and   du- 

'»*••*  ft 

theiii  ( -.iniiot  Ikm  iii|iiirrd   inln  by   yoursohrs:  fi-ndetl.     Nnr  ^i\i\s  tin  in  power  to  make  any 

aii<l  iinli  i(i  till  \  lKt\.- loreclii'^' il  \  oiii  ri)>p:>:-\ ,  tbinvf  lie  \  pii.iM'  an  otl'i  nee,  or   chastise  any 

aiii)  hau  p.i  Mi  !u<  !  lin  lu  to  \i>ni- ii;i[L>!o.  oM'i  lu'e,  but  ;is  ilir  jau  (hricis 

'J  !it>  \'.isi>.t  Jnilji  >  \*M\-  b'-(  II  i.ptl.iil  m-t  to         .Notliiu>;  i>  uton-  s«icrid  than  the  bouinlarits 

interpose  iiMiiaii' I'*    nl' I'.u-i,  bfiMu-i   ihi«>    an-  of  powir,  ami   nothing  luon' apt  to  coutounJ 

disi-!i:u|rc4i  \yy  ilic  i,.u  li-dni  ib.il  wx.tlion^  |  i.i.  onr  :^^o\t  rnnu  i;!,  than  to  a  Ix  dish  them.    It  can- 

\itK'e:  Im',!  it'  \-.\\  alluw   litem  ti>  iw*.  \\*  n<- i,t'  nni  hi-  ii.t'te  but  b\  siippresMiii^'  of  old   otiiecs 

in.iti.  I's  nt'  i;:-,i , 'liiu'i'  is  an  iiid  <>l    \owr  a.i-  ami  othret-N.  and  erealuijr  ik-iv,  or  which  is  the 

thoritv.  same  ailo\iintr  iheui  to  ail  as  thev  pU*as«\  *  co- 

jSeiibt  r  h:^t-ithe  (i.nii-l.li'.rvanv  eonsiTtaney  bnv  utiieii.'    Atid  tiienfiiie  this  action  that  com- 

ot  thr  >ii  iie;-,  imr  r:iii  il.i-  |iiili>i-s  usi*  tjn'  nuthe-  plaitus  of  an  undue  evieiil  of  a  necessary  ot- 

riiy  «'!  i!m«  li-  -.rii  i!:.!u'n  .  who  are  to  mtuit  iIk;  lice  lo  iuirl  and  oppresbitm   dci>ervL-s  threat  re- 

—  --       -  -  yard. 

*  Sii  in  tlu'  oiii^iiiid.  .Iii.sticis  of  the  |»cace  bare  power  to  bind  by 

•!    As  t"  thi  if-i't  rMvr  pnivinris  f»f  .Iii-I^^es  ret'iM^ni/ani*e  to  tiu- pi  ucr,  and  eoumiissioneia 

and  .l.iro.vi.  Slt  in   tiiis  ('Kllectid:!,    \«1   ('«.    n.  (d  (hiraiiil  'reiiniiKr  ba\etbe   like  |K>wer; 

lOl.'l.      ill  llir  case  iM'   ^I:nM:(.il  ;.  ^ir  W  lil.iiu  but    \w   Kmo^^    also   that    this    is    stated,   and 

Temple,   {2  S(>  lut  r  -jr.:;i    wliin    (ii>i-    ot'  the  broii^ lit  into  rnie,  an<l  dcteiiniiied  to  eases  that 

qnt:siioiis  w.is  roMn-.-pni^  tl.e  \a!i.i:i\  <if  ti  wi  I.  i-et|Uiii-  it.     Hut  this  is  iij;i.n  eoinplaint  of  |>er* 

The    null   ami  eoipi'^ii  a-ited  i>ii  a    sp  rial  sons  ubnn\ieus  to  ila;iiyvi,  ami  pi  o«lucinj^  their 

\pnii(t.  iMtt  the  jury  bi  iii'^  iib>Iiii-.ti  aft'",  iwice  te  ires  reasonable.     It  is  not  to  be  done  U(K>n 

or   thrii  ( -^cnt  out,  \\(»uld  li.id  lor  I'ci- pLiioiijf,  panic    teais,    irroumlless    apprehensions,    and 

who  uas  heir  at   \:\\\ .  :  Itiioeirli  ibiit    u -'S  a  pfr-«mis  tli:it  are  not  rouciTiieil  in  llu'ilani^er. 
doiibi  ill  ilir  iat\,Na\  iiiT  iiir\   v«im-  ail  (  f  o[)i-         Hula  :;raml  juiy   are  not  the  i;o\ernuienl, 

l^ion  11   \^rs  no  t;-oi>ii  v.  ill  ;    ami   tl::  i-e.ipnii  the  and  it  ilnlii   not  Ik-Iuoi;  to  tiieni,  nor  any  court 

p«»ll  was  (ii-ioamini  ili.'.i  tlu  \  im  ubl  all  ot  tie.  in  ot    (lidiealiiie  out  ol'  the  course  ot'  law  to  pro* 

^everall^  i:l*»- I'uir  wiiliri,  \\lin  h  thi  v  all  ac-  ^iile    lor  tin    i*e.iee.      K.\lraonliiiar\  ease?*  are 

cori!iii^l\  (inl  to:  the  itlainMd*:   \t  ht  n  iip>iii  the  to  be  pro^idi.'d  airainst  by  the  i^o^ernimnt,  but 

repuii*'!-  niuaiks.  •mIh-   fiist    jin\    iluit    eu-r  _   _  _ 

XifuMMi  .1  special  veidiii  en  a  p«>int  in  law,         *  N<'i:  their  Case  in  this  ('uiiv.ttiuii,  lol,    ]. 

they  all  iucmriny  tlie  danjjtr  of  «u  altuiQl."  p.  ;;83. 
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the  course  of  law  niust  proceed.  Shall  a  Grand  ( 
J  ury  upon  everv  panic  feare  or  pretence  of  such 
a  feare  (I  wonder  that  Mr.  Holt  could  think  & 
to  grive  them  that  appeUation,  that  call  them- 
selves the  county,  a  most  incongruous  and  un- 
iiatnrall  assumeinsf  of  a  dozen  or  two  of  men 
impanelled  toe^eather  hy  chance  hy  the  under- 
sherifl',  to  minister  to  the  court  in  finding  indict- 
ments of  course,)  take  upon  them  to  inno- 
Tate  the  law,  and  at  their  discretion  find  new 
expedients  for  the  peace.  The  law  will  be  by 
such  means  quite  per?erted,  and  we  iall  under 
the  wills,  humours  and  caprices,  and  mahoe  of 
men. 

It  is  ntVi^pre  warrantable  for  a  Grand  Jury  to 
interpose  and  exceetl  his  authority,  by  pretend- 
ing senrices  to  the  government,  than  it  is  for 
men  to  ran  into  arms  not  authorized  thereto, 
and  pretend  public  danger. 

It  is  represented  by  Sir.  Holt  to  your  lord- 
ships, as  a  ?cry  ^mall  thing,  that  I  am  requued 
to  find  sureties  for  the  peace. 

I  am  censured  by  this  presentment  untried, 
and  amjudged  b\'  this  Grand  Jury  and  fined  my 
honour  and  loyalty,  my  prince's  favour,  my 
lil)erty,  and  doomed  ever  unfit  to  be  trustra 
about  his  majesty  in  any  office  in  the  govern- 
ment, in  any  commission  even  of  the  peace. 

It  is  fit  that  precedents  should  be  searched 
and  fonud  out  to  warrant  your  lordships  to 
forejudge  my  action ;  which  seeks  remedy  and 
vimiication  against  such  insufferable  iiyury, 
im|ioscd  upon  me  without  any  reason  of  tne 
defendant  sliesvn  either  in  his  presentment,  or 
iu  the  defence  of  the  action,  for  justifying  this 
scandall  and  oppression. 

That  ihese  men  were  under  .an  oath  at  this 
time  of  a  Grand  Juryman,  and  under  the  execu- 
tion of  that  office,  will  not  draw  any  matter  that 
belongs  not  to  that  office  and  mmistry  under 
their  oath,  or  justify  them  id  whatever  they 
shall  do,  say,  or  write,  that  is  foreign  to  that 
office.  If  they  have  no  authority  to  do  what 
they  have  done,  their  plea  that  they  did  it  as 
Grand  jurymen  inhanceth  their  wrong,  while 
they  seek  \o  entitle  it  to  a  judicial  prooeedins^, 
anil  I  shall  be  most  of  all  hurt  by  your  lord- 
ehip's  judgment  in  tlie  case. 

The  Precedents  cited  by  Mr.  Holt  to  prove 
no  action  will  lie  against  a  Grand  Jury  for  their 
indictments,  is  where  the  presentments  were  of 
matters  criminal,  clearly  within  their  charge 
and  oath. 

Mr.  Holt  is  90  sensible  that  this  way  of  pro- 
ceeding is  a  *  by  the  Grand  Jury,  that 
such  he  justifies  their  proceedings  in  making 
this  libell.  He  says  it  is  for  my  correction,  *  ut 
*  poena  ad  paucos,  metus  ad  omnes  pervuiiat.' 
An  injury  it  is,  against  which  I  come  to  your 
lordships  for  relier.  But  a  stronger  reason  can- 
not be  thought  of  for  the  support  of  this  action, 
than  that  the  Grand  Jury  have  assumed  in  this 
libellous  presentment,  a  power  to  punish  and 
censure,  which  no  man  is  so  little  acquainted 
Avitb  our  lawes,  as  to  allow  them. 


*  So  in  MS. 


I 


The  bindinff  to  the  peace  is  sometime  the 
censnres  of  the  court,  upon  repeated  offences, 
committed,  presented,  and  tried.  But  a  Grand 
Juries  presentment  of  facts  untryed,  are  not|ooii- 
victive,  and  they  have  no  power  to  censure,  or 
promote  a  censure.  This  is  the  business  of  the 
court. 

Malitious  busy  bodyes,  that  are  hurtful  by  a 
pretended  offieiousness,  have  been  always  field 
chastiseable  as  wrong  doers. 

Grand  Juryes  are  to  enquhne  of  tray  tors,  and 
treasons,  but  this  with  great  prudence,  and  rea- 
sonable enquiries,  and  conclnde  upon  probable 
inducements.  But  not  to  dishonour  the  go* 
veminent  by  sporting  with  men's  honors,  and 
Uberties,  and  make  a  game  and  jest  of  judiciall 
proceedings.  They  had  b^ter  give  their  ver- 
dicts by  the  chance  of  a  die,  which  hath  been 
censured,  and  fined. 

This  presentment  condemns  itself  and  ap« 
pears  to  oe  absurd  and  unreasonable,  and  there- 
fore malicious,  and  fals^,  and  consequently 
actionable. 

This  may  be  the  first  action  of  this  kind 
(as  Mr.  Holt  says),  and  this  is  the  first  libell  of 
this  kind  called  a  presentment. 

I  allow  a  Grand  Jury,  and  no  other  officer  caQ 
be  impeached  in  the  honest  discharge  of  his  of- 
fice, with  the  best  prudence  they  have,  though 
not  always  in  the  best  manner,  so  they  keep 
themselves  i^'ithin  the  verge  of  their  office.  But 
it  is  too  slight  a  colour  to  impose  upon  your 
lordships,  that  therefore  they  are  not  to  be  an- 
swerable for  their  extravagant  and  factious  ex- 
cesses. Where  they  use  the  authority  of  theiiP 
office,  maliciously,  apparently,  and  thatof their^ 
own  shewing,  the  presentment  itself  makes 
and  declares  their  fault. 

If  a  Grand  Jury  will  alledge  reasons  for  not 
finding  a  bill,  and  say  though  the  proof  they 
think  probable,  yet  toey  have  a  good  opinion 
of  the  man,  and  think  him  innocent,  such  a 
behaviour  is  fineable. 

If  therefore  they  will  present  a  man,  and 
say  he  hath  been  seen  in  such  company,  or 
done  an  act  which  the  law  doth  not  censure, 
but  they  will  take  u|>on  them  to  blame,  and 
condemn,  an  action  shall  be  allowed  to  lierin 
the  case.  For  it  is  against  their  oath  and  of- 
fice, and  directly  against  their  duty,  who  are  to 
present  no  man  for  hatred  or  ill  will,  nor  spare 
any  man  for  favour  or  affection.  When  these 
do  not  appear  they  are  presumed  innocent ;  but 
all  presundtrtions  duly  made  in  favour  of  offi- 
cers vanish  upon  clear  evidence  of  malice. 

And.if  no  man  will  serve  in  any  office,  ex- 
cept he  be  indemnified  for  all  the  disorder  aiid 
oppression  he  shall  commit  in  that  office,  it  is 
much  better  to  waiit  them  ;  for  no  malice  is  so 
mischievoRS,  as  that  which  is  authorized. 

As  to  that  which  Mr.  Holt  says.  That  the  De- 
fendant being  a  Grand  jnry-man  could  make  no 
better  and  more  particular  a  justification  then 
he  halh  done,  for  that  he  is  under  an  oath  of 
secrecy,  referring  to  that  clause  of  a  Grand  jury- 
man's oath.  The  king's  connsel,  and  fellows,  &c. 

This  oath  doth  not  oblidge  them  to  suppress 
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tbeir  prcMntmcnti,  nor  to  protccnte,  and  as- 
8Kbi  tben. 

Id  this  action  the  Pfainliff  hath  provoked 
ibMD  to  make  eood  tbeir  presentment,  which 
Ihey  ou|^bt  to  &,  if  they  can«  in  his  msjesty's 
serrice. 

That  clause  of  their  oath  can  be  only  under- 
■tood  to  this  purpofM.',  'lliat  they  dbouhl  nut 
give  notice  to  a  prosecutod  criiuiual  of  his  ac- 
ctisatiou  for  the  raakinir  of  his  csca|)e.  For  all 
the  witnesseft  to  an  inciictnient  their  names  are 
ingrossed  with  the  indictment,  and  they  are 
•worn  in  court.  And  it  is  now  in  practice  to 
examine  the  witnesses  puUickly  to  an  indict- 
ment.* 

Mr.  HoHuseth  a  multitude  of  words,  hut 
eomei  not  to  the  merits  of  the  cause,  but  touches 
it  as  an  aas  mumbles  tlitstks. 


SIR  WM.  WILLIAMS'S  ARGUMENT. 

[ThcBIS.  of  this  article  is  in  the  hand- writing 
of  Sir  William  Williams ;  as  is  also  the 
following  indorsement  upon  it :  "My  \r- 
**  gumcut  in  the  court  of  Exclicquer, 
«  Hill.  36  ct  57  Car.  2.  for  Charles  carl  of 
'*  Mucdesiisld,  <  tarn  pra  Domino  Ii«^e 
**  tjuam  pro  scipso'  plaiotiff,  against 
<*  Jobn  Slarkcy,  esq.  l>efendant.  Cur. 
"ad*  is." 

Of  the  many  passages  iu  the  margin  of  the  oi-i- 
ginal  MS.  koioe  which  are  merely  abstracts 
of  the  matter  in  thu  text  nrc  here  omitted, 
snd  f^oww  are  hero  iiUkcrtt  il  as  notes  with 
ii\^i,  lll^i^Il;llion  of''  31h»."] 

Tun   liENEBAL   QlESTluN. 

Whether  there*  be  a  good  cau^e  of  action  for 
the  f'laintiif  against  the  Defendant  upon  this 
Rerord  i 

That  tlitrc  is  a  good  cause  of  action  set  forth 
for  the  Pluintiif  in  liis  Declaration  I  suppose 
cannot  be  clc'ii\  trd  ;  for  I  do  not  observe  it  con- 
tnulicted  by  Mr.  1-iolt,  that  argued  ibr  the  De- 
Icuuaut,  and  I  sujtpOM:  tliis  will  not  be  insisted 
ujKin. 

The  Special  Question  in  this  case  I  take 
to  be: 

^Vhctlier  the  Defendant  by  his  Plea  hath 
Bufficieutly  answered  the  Phuntiff 's  caiise  of 
action  set  fcrtli  in  his  Declaration  ? 

1  conceive  he  hath  not. 

In  my  way  to  the  aigument  of  this  question, 
I  shall  observe  the  parts  of  die  PtaintiiPs  De- 
clai-ation,  and  the  parts  of  the  Deiendant^s  Plea ; 
and  by  comparing  them  endeavour  to  satisfy 
the  court,  that  the  Plea  doth  not  answer  all  the 
parts  ot'  tlie  Declaration. 

Tlu;  Declaration  consists  of  three  parts. 

1.  ll  sets  lorth  a  false  libellous  writing,  al- 

*As  ti)  this,  see  Lord  Shaftesbury's  Caae,  ? <rf. 
7,  p.  IOj,  of  this  ColloctMH). 


ledging  it  to  be  devised,  framed,  written  and 
puMisbcd  by  the  UetVmdantwith  olharsiagpaiMt 
the  Plaintiff  falsely,  maliciously ,  by  conspiracy 
without  any  Uwful  or  reaaonabfe  cause,  at 
Wantage  in* Com.  lUrks  17  Sept.  168S 

To  have  the  Plaintiff,  being  a  peer  of  th« 
reahn  and  a  gentleman  of  hia  majesty's  bad 
chamber,  reputed  and  taken  for  a  perscm  db- 
atiiseted  to  the  tTovemment ;  and  a  disliirbcr  of 
the  peace ;  and  to  expose  him  to  bis  majesty*! 
diapieusore  and  distrust. 

«.  It  sets  tbrth  the  detignc  of  this  libd  that 
framed  and  pubhshed. 

3.  It  avers  the  Plaintiff  netor  was  dis- 
affected to  the  goremmentnor  a^isturbcrof 
the  peace :  nor  pfuilty  of  any  of  liw  mallh 
contained  in  the  hbeil  charged  agwnat  him. 

4.  It  aeu  forth  the  ill  effects  of  this  Ubdl 
upon  the  Plaintiff  that  the  Plaintiffhatb  kisttlw 
grace  and  good  opinion  of  his  majesty  ;  Aad  di  • 
f  ers  false  rumoura  and  scandals  are  thereby 
stirred  and  spread  among  the  noblas  and  other 
his  majf^y*8  subjects  of  the  Plaintiff. 

I  shiill  have  occasion  in  my  Argument  t» 
make  many  ultser^ations  u]khi  this  hbeUoos 
writing,  and  shall  then  state  the  parts  of  it. 

The  Defendant's  l^lea  cot;sists  of  two  parts* 

1.  The  Defendant's  being  with  others  of  s 
errand  inque  it  ^  ad  sessionero  Ccstr* ;'  and  there 
prffsenting  *•  ad  eandcm  sessionem'  in  the£ng> 
lish  wonhi  in  the  Declaration  mentioned,  whicQ 
is  their  justifteation. 

2.  Their  traierse  Jo^ed  to  this  justificatioD. 
This  I'lea  is  insufhnent  and  drfeciive  in  that 

part  of  it,  which  is  the  Defendant'i justification, 
and  abio  in  its  other  part  uhich  is  his  traverse. 
The  just  iiicat  ion  is  iusutlicicut  ami  defective 
in  these  tuo  things. 

1.  It  dotli  not  ap|)ear  by  the  pica  that  the 
Ses!*io  C'fslr"^  mentioned  in  the  plea  was  a 
court  that  had  jurisdiction  of  the  maitcrs  sur- 
mised to  be  presented  by  this  inquest. 

2.  The  matters  mentioned  to  be  pi-c«<;cutcd  in 
the  manner  sft  forth  in  this  plea  are  not  a  pre- 
sentment, and  ought  not  to  bt^  received  or 
taken  in  law  for  the  presentment  of  a  grand 
inquest  upon  this  record. 

3.  Tlie  traverse  is  detective  because  it  doth 
not  take  into  it  all  the  parts  of  the  declaration 
which  arc  not  compris(^J  in  the  justification. 
So  the  plea  leaves  part  of  the  declaration  un- 
justified, and  untraversed,  and  oonsrquently 
unanswered. 

It  doth  not  appear  by  this  plea  that  this 
Sessio  Cestr',  was  ^  couri-|-  for  all  sessions  are 

*  '*  1.  If  this  Sessio  Cestr'  does  not  appear 
to  this  t^ourt  upon  this  record  to  be  a  court 
having  jurisdiction  of  these  matters  alledged  to 
be  presented  there,  then  the  justification  fiiils 
the  defendant :  3.  Though  a  court,  yet  if  the 
writing  calM  a  presentment  be  not  a  legal  pre- 
sentment, the  justification    fails  defencknt.'* 

t  <*  Sessio  pacts.  Session  of  Oyer  and  Ter- 
miner, HesMon  of  Gaol  Dehrery,  Session  of 
Parliaincnt,  Sessio  Poctarum«    The  great  Sea- 
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not  courts  :  it  aifcvifies  a  sitting  or  mcetiiif . 
What  court  was  this  wbetber  aCourt  of  Sessioas, 
^Ojrer  and  Terminer,  Gaol  DeliTery,  General 
SesBidns  of  the  Peace,  or  a  Court  of  Excbeqaer, 
or  tbe^  ancient  monthly  court  held  bctbre  the 
justiciar  of  Chester,  or  the  oourt  created  by 
tlie  statute  92  H.  8,  cap.  43,  and  altered  in 
some  respects  by  the  statute  33  H.  8,  cap.  13, 
<Nr  the  Court  eatabli^ed  by  stat.  S7  U.  8, 
cap.  6,  of  all  which  courts  lord  Coke  in  his 
3  inst.  takes  notice,  and  they  are  all  sessions  in 
oommon  parlance. 

This  court  hath  not  its  stile  in  this  plea. 

*  8essio  Cestr*  no  stile,  any  one  of  these  courts 
nav  be  holden  before  sir  Geo.  Jeffreys,  knt. 
and  bart.  justice  of  Chester,  and  John  Warren, 
€M|.  another  justice  of  Chester ;  these  are  their 
titles,  not  the  atile  of  the  court ;  they  ha?e 
lilies  whatever  court  they  sit  in. 

They  are  so  named  with  these  additions  in 
•peciar  commissions  of  Oyer  and  Terminer  aftd 
gaol  deUviery,  and  in  the  commission  of  the 
peace  established  in  this  county  by  the  stat 
97  H.  8,  cap.  5. 

The  courts  in  Westminster-hall  are  known 
br  their  stiles  as  King's-bench,  Chancery, 
Gomraon  Pfeas  and  Exchequer ;  and  if  the  stile 
litf  mistaken  it  must  be  taken  to  be  *  coram  aon 
'jndice.' 

If  Ibis  justifieatk>n  werein*  Cor'  domini#egis 

*  lent,  apod  West,  coram  Georsio  Jeffreys'  and 

*  aoeiis  snis*  this  would  be  naught, for  there  is  no 
waek  court ;  and  this  court  in  pleading  could  not 
inlend  tfiia  fbr  the  King's-bench. 

And  if  the  Defendant  will  have  advantage  of 
Ihb  matter  to  excuse  himself,  that  he  did  it  in 
a  oonrae  of  justice  in  a  court  of  justice,  he  must 
shew  the  court  so  as  it  may  appear  to  this 
ooort,  that  such  court  had  jurisdiction  of  such 
matters  as  are  supposed  to  be  presented  in  this 

Qbfectum  1.  As  to  the  objection  made  by 
Mr.  Holt,  That  this  ooort  ought  to  take  notice 
of  the  courts  in  the  County  Palatine  of  Chester 


The  coarse  of  tlie  Courts  b  Westminster^^ 
hall  is  the  law  of  the  land,  and  every  court  in 
Westminstpr-hall  is  obliged  to  take  notice  of 
the  course  of  the  other  ooprts  there,  widiout 
shewing  their  cou  rse  in  pleading.*  If  a  recond 
of  the  Court  of  Kine's  Bench  comes  before 
this  court,  you  wiH  take  notice  of  the  forms  of 
that  court  ;'but  tbe  courts  in  Westminster* 
hall  are  notobbged  to  take  notice  of  the  stiles 
of  the  respective  courts,  if  they  be  mjstakco  in 
pleading. 

If  the  court  be  nshtly  stiled  in  pleading,  tfa« 
other  courts  are  obliged  to  take  notice  of  th^ 
course  of  that  court 

It  is  manifest  it  doth  not  ajppear  in  the  plea 
that  thb  session  had  junsdictaon  of  the  matter^ 
supposed  to  be  presented ,  it  doth  not  appear  im 
the  plea  what  court  this  was. 

Neither  is  there  enough  set  forth  in  thif 
plea,  for  this  court  to  intoid  that  this  sssaion 
had  jurisdiction  of  these  matters.  ^ 

A  record  in  any  court  in  Westminster  m 
binding  to  other  courts,  so  is  a  record  in  tba 
Cinque  Ports ;  but  a  record  in  Chester,  Durbaai 
<Mr  lAuoaster  is  otherwise,  for  they  are  another 
manner  of  franchise. 

An  outlawry  in  Durham  or  Chester  shall  be 
disallowedand  are  not  pleadable  in  courts  here,*!* 
because  they  are  but  private  jorisdictioBs  whidi 
extend  not  oeyond  their  own  JireeinetB. 

It  must  be  admitted  tiMt  Cnesler  is  a  Counly 
Palatine,  and  that  regal  jurisdiction  is  incidenl 
to  every  County  Paluhet ;  end  oonsewiently 
hath  courts  which  have  jurisdiction  in  pleas  of 
the  crown  and  civil  pleas. 

And  so  &r  the  Courts  of  Westminster-haM 
take  notice  there  are  courts  of  justice  in  the 
County  of  Chester,  as  incident  to  the  County 
[qu.  Palatine}  of  Chester. 

But  the  Courts  of  WestnMMter  do  not  take 

notice  of  all  courts  in  a  County  Paktinei  or 

allow  of  ail  theff  course  in  tneir  courts  or 

their  i>rendenls. 

A  Writ  of  Error  to  reverse  an  outiawry  ie 


and  at  their  course  of  proceeding,  without  spe-  I  tbe  county  of  Lancaster,  Error  assigned  *  quod 


eial  pleading  of  them  or  shewing  them  to  the 
court. 

Though  this  be  admitted  that  tbe  Courts  of 
Westminster  are  obb^ed  to  take  notice  of  the 
coorse  of  proceeding  m  the  courts  in  Countyes 
ftlatine: 

That  is  when  the  court  is  shewn  in  pleading, 
bai  this  court  is  not  obliged  to  guess  at  the 
meaning  of  a  plea  tdnching  the  court  without 
naming  and  stiiing  the  court. 

eiona  in  Wales  are  enacted  by  the  stat.  34  H. 
8«  cap.  96,  which  sessions  shall  be  called  tbe 
KJngp's  Great  Sessions  in  Wales.  No  act  ffi^cs 
due  supposed  Court  the  name  of  Sessions.  Spel- 
man's  Glossaries,  Sessio  Hyemalis,  Sessio  qua- 
dragesimaiis  mentioned  there  not  taken  for  a 
<krart.  Vide  *  Curia'  in  his  book .  2.  if  supposed 
«  Ceert,  it  doth  not  iqipear  upon .  this  record 
what  court  of  Sessions  this  was.  3.  all  courts 
are  known  by  their  style :  this  is  not  the  stile 
efHuiCeart"    HSk 


'ad  coraitat'  Lancastr'  tent'  ibid,'  Sec,  Wherses 
it  should  have  been  *  tent*apiid  Lancaatr*  in 
*  Comitat'  Lancastr'  and  tbe  iMem  would  net 
serve,  though  t^  hundred  presidents  prodoeed 
out  of  that  court  to  warrant  it 

If  this  session  mentioned  hi  tbe  plea  be'-a 
session  held  by  any  commission  either  of  Oyer 
and  Temniner,  gaol  delivery,  or  peeoe,  Ibe  ae- 
thority  and  commission  of  the  oonrtought  to  ba 
set  forth. 

And  this  as  well  in  the  county  of  Chesler  aa 
in  any  other  court. 

Because  these  couits  by  these  comwissisna 
are  not  courts  incidtet  to  tbe  county  Pslalinej 
neither  do  tbe  <;ourfs  sit  there  upon  any  eedk 
commissions,  issued  out  of  the  Exchequer  hk 

*  Lane's  Case,  9  Coke's  Rep.  fol.  Id. 
f  IS  Edw.  4,  fol.  16. 

t  Davys'k  Rep.  fol.  6«.  The  Case  ef  the 
County  Palatine  of  Wexford. 
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thr  county  Palatine,  hut  l>y  cniminissinn  from 
•  he  Gk-eut  Seal  of  Ku;rlaiiil,*liy  ihu  Slat.  *i7  II. 
8.  c.  5. 

Anil  the  court  of  Awnri^s  m  ipcurriill y  callftl, 
liol(l«*n  before  tlii^  JtMticc  of  (*li«Mcr,  is  a  fioirt 
conslitutetl  bv  act  of  parliament  of  :).!  II.  H. 
cap.  4;i ;  tnii  not  an  ancient  county  I'aJaiinc 
court. 

Since  there  ire  these  various  courts  in  the 
countv  of  Chester,  theaiithoriivund  jurisilirtiun 
of  thcM'saiion  ineationeil  iuthe  jtleu,  mi^ht  to  be 
«et  forth  hy  the  ilefendniit,  who  cloth  juMify  hiui- 
fleif  by  pnK?eeilini»'  as  juror  in  tliat  cniiri ;  other- 
Mive  this  court  cannot  take  n(»tiee  of  ihiit  court 
Thin  Si^Hsio  Costr'  mav  he  n  sessien  of  over  ami 
teruiiner,  |ieace,  or  gaol  delivery  ;  which,  ought 
lo  be  ttheu  u. 

The  IMaintifT  in  his  declaration  dnth  BUeilqfe 
that  the  defendant  with  ttthers  hy  conspinK  y 
did  falsely  and  nialicionslv  de^isi',*  frame,  write 
and  publiiih,  a  false  scandahms  libel  a|*aiust 
him,  anil  set  forth  the  teiu>r  of  it  to  be, 

'*  We  the  Grand  Jurv  Kuorn  to  impiire  for  the 
body  of  the  county  ot  Chester,  at  the  aKsi/4>s 
lielil  in  the  Common  Hall  of  IMeas  in  the  Ca**- 
tle  of  Chester  upon  Momlay  the  17th  Sept.  35 
Car.  2." 

The  defendant  in  his  jdea  confc^iM'tli  that  he 
did  present  in  *  his  Aii^rlicauis  serins,*  iu  the  lie- 
claration  mentioned, so  iu  thi'  ItM,  he  i;i«esthis 
court  one  stile,  in  his  pica  another  name  :  he 
stiles  the  court  the  assizes  in  his  lihi  I.  Lot  the 
session  iu  his  plea. 

Therefore  to  excuse  this  matti  r  Iu>  oni;iit  ti> 
shew  the  juriMlietiou  nf  this  <irsMiin,  and  the 
authority  of  it,  \» hereby  this  court  may  jutlvrc 

ot  It. 

'Hiat  this  oui;ht  to  hav»*  lici-n  so  shewn.  1 
klmli  endea\our  to  make  oiU  hy  auiii<irity.  pre- 
cedents ami  reason. 

Lfird  Coke's  1  Inst.  fo.  :•(».{.  W  Urn*  a  nat- 
ter of  record  is  the  foundiiLon  or  iricinKJ  df  the 
suit  of  the  plaintiff,  or  of  the  Milirl.iiuv  i»f  ili^* 
|»li'a,  tliere  it  on^ht  to  in*  ecitMulv  .iii:l  tiuK 
ulleJs(t.*«l  ;  otherwise  it  is,  «>here  it  is  hut  eon- 
ve\  ance. 

Tiic'  reason  I  take  to  lie  that  ilio  «*onrl  in  \\  hieli 
the  action  dvpentis.  un\  have  the  mail<T  of  re- 
Cord  so  fully  and  eli'at-l\  In/fore  llu-iu  that  tliis 
court  may  juiiMfc  of  the  matti-rof  nToni.  whe- 
ther it  be  sutheient  in  law  to  maintain  thr.  ar-  j 
tion  or  defend  the  plea,  nnd  not  ti»  ini>t  to  a  [ 
hint  of  a  reconl.  tor  the  court  is  to  )ud:*e  hy  the 
record  before  tiuiu,  not  by  implicit  t'aitli  nf 
what  was  Iielbri'  anotlur  court.  I 

Tiieii fore  it  oui;'ht  to  uffpuar  to  tin!  court 
where  the  record  is  hnaiorht,  that  X\u:  court  I 
where  the  record  uas  inmle  hadjurisihetion  of 
the  caus4^,  aiul  that  the  n-eonl  is  sulheirnt  in 
itself  to  justify  the  matter  alledtrt-d  m  the 
]ile:tdiuif. 

\>'ithall  it  is  uiTi'S^ai'}  it  shoulil  he  so;   that  | 
the  suitor  may  hy  plra  or  rrplieation  ot  '  nnl  i 
tiul  rcconP  hrin«f  that  record  ocfore  the  court. 
or  at  least  wise  have  th«:  truth  of  that  record 
trieil. 

If  this  liounte  of  pleading  bu  allowed,  the»e 


advania$;eA  are  lost,  anil  the  snhjerl  will  he  eon' 
cliuU*d  hy  the  judi^ment  of  a  court  upon  a  re- 
conl not  sutticienily  pleailed  iv  produced  or 
pnned,  as  it  ought  to  be  by  the  methods 
of  law. 

HuslielPs  Case,  Vau^rlmn's  Rep.  f.  138.— 
The  reasons  in  the  ari^iunent  of  niy  lord  chid' 
justice  >  auifhau  aHirniiil  by  the  judipnent  of 
the  court  iu  thnt  case  do  H«it  only  pm%'e  this, 
hut  do  very  much  ilhistmte  it.  [Sc'c  Husbeir^ 
Case  vol.  (],  p.  (<'.)<>,  of  this  Collection.  1 

A  Habeas  Corpus  ilireeted  to  the  sberiffsof 
l..ondon  to  have  the  Iwdy  of  Edwani  Bu&hi'!l, 
hy  them  detaiiMtt  iu  the  prismi  togetlier  nith 
the  irausc  of  his  captiou  and  detcv  ner,  in  the 
court  of  eoiiiiuou  pleas. 

Hetunietl,  that  at  the  kint;*s  court  t»f  HCttionnf 
oyer  and  terniiuer.  held  for  the  <'ii\  iif  London 
k'fore  sir  Samuel  Sterlius;  then  mayor  of  Loo- 
don  and  diveni  other,  his  inajeMy's  jusiicfs, 

*  hy  virtue  of  his   .Majesties  l^Hters   Patento 

*  under  the  Cireat  Sial  of  England,  \c.  directed 

*  to  eniptire  hear  and  di-termine  tin*  offenns 
'  therein  spccitlefl,'  among  other.s  tlio  offeiirrs 
of  unlawfull  conif reflating  and  aasembliii;rt  "V^- 
the  said  Bushell  was  tHinunitteil  to  the  yra'd  of 
Newgate,  undiT  the  cusiiNly  of  the  sheriffs  of 
lx>uiK>u,  hy  \erlueof  an  order  made  by  tbc 
&aid  court  as  follow eih  : 

*  Onliiiai*  per  cur'  <{uoil  finis  40  Merrar*  po- 
uatur  se|>araliiu  super,  Edward  Uu»hel!  and 
eleven  mon',  for  that  they  bc*in);  jiimnt  dec. 
had  ac«piittetl  certe\  n  |iersonsf  of  the  trc^spasbes 
c«Mit«-mpis  ami  utiluwfidl  niweniblicsi.  in  June 
contra  liifeiu  hujus  rcpii  A n;;lia' contra  pk*nani 
tt  maniti-staiu  etideutiaiu  contra  dint*tioui-ni 
cur"  ui  luatrria  1«  :,ns.  hic  iu  curia  Lie  a|>erie 
ilat.tiii  It  drdaiataio  di-  prciui^Ms.' 

Conuuitu-d  till  thiv  pa\  ilii.'saiil  forty  maiks 

i  S  ■  ^ 

or  hr  lit  li\rr«d  by  dur  riUM'vrof  law. 

Th.-  p<iit\  was  d«'!i\<  lid  iiihiii  this  HulH-a< 
Corpus,  hy  the  court  of  Common  Fleas,  j? 
far.   J 1 

lifi-auM'  the  e.Miri  hath  not  know|ii!;>r  by 
ihiN  return,  w  iit'ther  tho  i\id«'iie(>  «4ivcii  witV 
full  ami  iiianitesi   or  douhifnl,    lame  and  ilark  - 

I U cause  it  was  iiui  ri'tuna-d,  what  e\ideurp 
was  irivi'ii  : 

Tiiere  was  bil'ori>  tlie  court  of  Common 
Pleas,  only  the  iudi^iuent  of  the  c«uirt  «it  <hrt 
and  'i'ciiiiirit  r  i>|Hiit  the  i-viilrnrf*  Ifforc  theni, 
and  not  tio*  e\  iil«  nci-  i;;i\rii  hi'torr  tlu-iu  : 

.\n>l  tiic  |udi;iiiriii  of  the  court  ol'  Common 
IMeas.  i>  t:i  Ih-  i^iun  ami  i^niumiid  u|»oii  ihe:: 
own   intcrriiiis  aii.l   ulldLI-stall•Jin^',    and    iu:l 

UjlO!!  Othd'o'. 

It  w;i«i  olijocti  il  iluMc  that  '  Institutum  »t 
*  (juod  uo(i  in:)u.r.iiiir  de  di.scretione  judicift.' 

'I'liai  till-  eoinl  i:t'  .Missions  in  l««Hidoii  is  n<>t 
to  I'4-  lutdki'd  up  t:i  i'.s  :iii  interior  court,  lia«in^ 
all  till*  unLts  ciuiuiiii-^ioners  : 

Tiiat  th.  eo;iii  l-a«iii:;  heanl  the  evidence  it 
ou«;ltt  to  Uv  erciliti  «i  ihatiiie  tt  itK'Lce  was  clear. 

\iA  the  par]\  «IiM.-han;;i.d  upon  the  said  rca- 
suns. 

Mere  is  left  in  our  plea. 

It  i%  oot  the  judgiueut  of  the  court ,  or  ike 

k 
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discretion  of  the  court  that  is  here  made  sacred, 
bat  the  judgment  and  discretion  of  a  jury. 

And  that  not  in  materid /acti^  but  m  materid 
kgisy  as  I  shall  shew  in  its  proper  place. 

Ought  not  the  juriiktiction  of  this  court  [to] 
appear  clearly  and  manitiestly  to  this  court,  and 
not  the  court  and  the  plaintiflr  [be]  bound  by 
this  general  allegation  of  ad  Stmonem  CesCr\ 
withoiK  shewing  what  court  it  is,  or  the  power 
or  jurisdiction  of  it,  or  the  nature  of  it  ? 

And  this  is  «  limited  jurisdiction  bounded 
within  itself  in  its  enquiry. 

These  precedents  justifye  and  require  the 
court  should  be  set  forth,  in  such  pleadings  as 
this  is. 

In  an  action  of  trespass,*  the  defendant  sir 
Chifistopher  Ileydon,  pleads  specially,  and 
makes  a  title  to  the  lands  in  the  Dex:laration, 
under  an  attainder  of  Dudley,  for  High  Trea- 
son, upon  an  indictment  taken  before  com- 
missioners of  Oyer  and  Terminer ;  whereby, 
and  by  act  of  parliament  of  attainder  grounded 
on  the  conviction,  those  lands  were  forfeited, 
and  granted  from  the  crown  to  the  defendant. 

Jn  that  case  the  defendant  in  his  plea,  sets 
forth  the  commission  of  Oyer  and  Terminer ; 
the  names  of  the  commissioners  and  their 
power  to  enquire  *  per  sacramenta*  of  *•  prob'  et 

*  legal'  homin'  &o.*;  he  sets  forth  of  what  crimes 
they  were  to  enquire. 

Note  the  whole  proceeding  in  that  case  upon 
tbat  Record  was  void  as  a  proceeding,  '  coram 
'  non  Judice  ;'  which  would  not  hare  appeared, 
had  not  the  commission,  and  proceedings  upon 
it,  been  set  forth  in  the  plea. 

Therefore  judgment  was  given  for  the  plain- 
tiffin  that  action. 

'  In  an  action  upon  the  case,f  the  plaintiff 
declares,  that  the  defendant  at  the  general  Gaol 
Delivery  tor  the  county  of  Warwick,  held  at 
Warwick  6  Au^st,  8  Jac.  before  sir  Peter 
Wacburton,  one  of  the  justices  of  the  common 
bench,  and  sir  Thomato  Forster  another  of  the 
justices  of  the  common  bench,  justices  of 
the  peace  *  necnon  ad  diversas  felon'  audiend,' 

*  etterminand'assignat'  falsoetmalitiose  absque 
'  ullCi  ver^  et  legitime  cau8&  procuravit,'  &c.  the 
plaintiff,  and  imprisoned  and  detained  in  pri- 
'«on,  quoutque  he  was  '  debito  modo  acquietaP  : 
jwlgment  u[H)n  a  Writ  of  Inquiry  for  the 
plaintiff. 

Judgment  arrested  after'writ  of  inquiry  cxe- 
coted,Tbr  that  the  Declaration  was  not  good,  be- 
cause it  is  grounded  upon  a  malicious  prosecu- 
tion of  an  indictment  at  a  Gaol  Delivery,  and 
it  is  not  alledged  in  the  Declaration,  that 
-they  were  justices  <  ad  Gaolam  deliberand' as- 

*  signal*—— 

'  Although  shewn  they  were  justices  of  peace 
and  of  Over  and  Terminer,  and  were  in  truth 
justices  of  assize  and  Gaol  Delivery.  Yet  be- 
cause this  did  not  appear  upon  Kecord,   the 

*  The  earl  of  Leicester  v.  sir  Christopher 
Heydon,  Plowd.  Comm.  p.  384. 

f  See  the  Case  of  Lovet  v.  Fawkener,  Cro. 
Jac.  357,  X  Ro.  Rep.  109,  %  Bulst.  d7Q. 
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court  would  not  help  the  plaintiff  by  intend- 
ment.* 

Many  presidents  of  actions  4  for  procuring 
persons  to  be  indicted,  and  iudieting  persons 
falsely  and  maliciously  without  cause,  by  con- 
spiracy ;  several  picas  by  delemlant  that  they 
were  jurors  and  prosecuted  the  plaintiff,  or  in- 
dicted him  without  any  conspiracy  upon  their 
oath  as  jurors: 

In  all  these  presidents ; 

The  courts  are  set  forlli,  their  power  to  en-' 
quire,  and  of  what  crimes,  with  their  other  cir- 
cumstances. 

No  president  for  this  plea  in  all  the  books  that 
I  can  meet  with. 

If  ftiis  Sessio  Cestr'shall  be  taken  by  this  court 
to  be  such  a  court  upon  this  record,  as  hath  ju- 
risdiction of  the  matters  surmised  in  this  libel, 
and  that  this  inquest  is  duly  impannelled,  sworn, 
and  returned,  to  enquire  of  these  matters ; 

I  conceive  and  shall  endeavor  to  satisfieyour 
lordship,  that  this  writing  set  forth  in  the  plain- 
tiff's Declaration  to  be  a  hbe^  and  mentioned  ia 
the  defendant's  plea  to  be  their  presentaverunt ; 
that  it  is  no  presentment,  and  ought  not  to  be  so 
called,  or  received  in  a  court  of  law  for  a  pre- 
sentment, or  to  be  so  allowed  in  pleading  upon 
record. 

And  (:onsequently  though  this  Sessio  Cestr* 
was  and  shall  be  taken  a  court  sufficient  ibr  this 
purpose,  and  this  inquest  a  sufficient  inquest  ta 
mquire,  and  present  according  to  the  oath  and 
duty  of  a  grand  jury : 

Yet  this  writing  being  in  itself  libellous,  and 
no  presentment,  it  hath  lost  the  sanction  of  a 
presentment,  and  then  cannot  excuse  the 
framers  and  publisher^  of  it,  though  of  tha 
grand jury. 

That  it  is  not  a  prest^ntment, 

1  offer  these  reasons  against  it. 

This  hath  neither  the  form  nor  snbstance  of 
a  presentment ;  it  is  not  positive  in  any  part,  ta 
any  thing,  person,  place,  or  other  circumstanco. 
1  desire  leave  to  state  it. 

It  runs,  *'  we  hold  ourselves  bound  in  this  dis- 
tempered juncture  of  affairs  to  presentthat  we 
have  strongapprehensions  of  danger  from  a  dis- 
satistied  party,  who  not  only  shewed  their  de- 
fection openly  by  an  address  made  to  Henry 
Booth  and  sir  Robert  Cotton  at  the  last  election 
of  knights  of  the  shire,  tending  to  alter  the  saO' 
cession  of  the  crown,  6cc.  '* 

But  also  by  their  several  meetings  and  c»- 
balls  since,  which  administer  greater  suspickxi 
ii'om  their  arms. 

And  for  that  they  assembled  vrith  sdiisma- 
ticks,  and  disaffected,  in  the  public  reception  of 
James  duke  of  Monmouth. 

*  '*  Here  are  stronger  circumstances  to  in- 
duce the  couvt  to  take  this  proceeding  to  be 
before  persons,  who  really  had  a  commission 
of  Gaol  Delivery  to  warrant  their  proceedinar, 
than  there  are  m  our  case,  to  take  this  Sess^ty 
Cestr*  to  be  a  court  authorized  for  this  purpot e.^ 
MS. 

t  RasuU's  £ntriaf»4^  1^»  ^^ 
4  U 
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For  remedy  whereof  with  relation  to  the;  The raricty  of  iiiatiert  ami  thiD|{i oflcred  m 
puhlic  peaci',  uiid  alM)  to  \\ash  our  hands  from  this/)rc«i  tilnrfrunt :  Theoffencea  and  criniHI 
all  mLspriiiion,  \o.  a\  iiuil  ut,  it  they  ^ere  expreat  so  as  tliev  ought 

Wo  roiiOL'ive  it  i'X|)ef1ient  that  the  ]irinri|ial  .  to  he,  and  us  circumsuuitially  M  tho  la 
persons  who  pn^moirtl  the  snyd  Koditions  a>.l-  '  quires ; 

dresSf  and  thoM*  that  wore  notiiriuiis in abiititi^  j  They  are  crimes  and  oflt-nces  of 
in  the  riolmis  rirejiliun  cd'  the  said  tluLe  ut*  nature,  and  ou;;ht  not  to  he  charged  io  an  J 
Monmouth,  .^.  siiould  lie  ohiiifiil  Id  pve  sv-  one  presentment  or  indictment,  bat  in  aevcral 
ctirity  ot  the  fM'are,  and  particularly  Charles  '  prc^i'ntnients  and  imlictmeocs,  in  respect  thai 
earl  fd'  Mu('i*K->tiel(l,  Vc.  i  thi\v  are  divt-rs  otTcures,  ot  ditfereut  nature,  and 

Here  is  no  {Msitive  presentment,  naVi  here  ou^ht  by  law  t*«»pecially  in  tht  case  of  a  peer, 
is  no  presentment,  **Uuly  we  hold  oiirselves  [to]  reciivediirerent  viaysot'triaUandin  erery 
bound  to  pn'stoiit."  {  kuh,|6«*t*s  case  receiie  different  judgments  and 

And  they  do  n(»t  hold  themselves  bound  to  [  dirivreiit  punishments,  and  executioDK ;  ireasoo, 
present  because  they  know  it,  or  have  it  proved  i  riuts,  unlaw ful assemblies,  hreachesofthe  peace, 
to  them  ;  of  hohl  themselves  hountl  to  presmt  I  And  here  are  many  prrsnns  drawn  into  the 
tbot  there  is  any  damper  li-oni  a  dissutistied  j  same  presentment,  nf  diflerent  crimes,  uf  dif* 
party  in  tiieir  county:  hut  that  they  ha\e  stron;:^  |  terent  nature ;  and  all  are  not  accused  of  all  the 
npprebcDsions  of  ilan^er  from  a  duuiaiibtied    crimes. 


party 

The^  do  not  present  what  this  ilanifer.  is  or 
mheri'm  this  danger  lies,  even  in  their  apprehen- 
aion  ;  that  thry  apprehend  the  peace  of  the 
country  is  in  danger,  that  they  apprehend  any 
danger  of  rebelliim  or  invasion. 

In  their  mi^tives  ossiipictl  for  tlu-ir  apprc- 
bension  of  dan:;er  they  do  not  pre>ent  positive* 
ly  any  particulitr  t'.iot ;  they  say  ''  l>y  nn  Addn^ss 
made  to  Henry  l)«i(i;h  ani'Uir  It'ibt^rt  Cotton  at 
the  lastclcetiou  of  kui^hisof  the  hhire  to  alter 
the  succession." 

They  do  not  say  there  was  any  such  address 
inade. 

'*  By  their  several  meetinpi  and  cabals.^' 

They  do  not  say  they  did  miH*t  and  eaball. 

**  That  they  did  unanimously  meet  w  iti) 
fichinmaticks  and  disalleeted  in  the  public  re- 
ception of  James  duke  uf  Mdumou  I  li." 

lUii  do  not  say  he  was  publicly  rL^civcd. 

And  all  their  instances  intimatt-d  in  iht-ir 
ivritiiig  are  but  evidence,  leailincr  and  inilnciii:^ 


.4s  this  wri tins;  hath  neither  the  matter  not 
furm  of  a  pri-stiuiment, 

S(>  it  batli  another  Ibrm  or  purpose  than  a 
presentment.  The  pnr|it>se  and  design  of  a 
prebetitmeut  is  ti>  act  um;  men  of  crimes  by  law  ; 
uliertby  thev  may  belu'ftu!;ht  totr\al  for  such 
ti  itnes,  and  le  convicted  or  acquitiwd  by  legal 
trjal. 

And  process  of  law  issue,  out  of  course  upon 
such  pn^'ntmeiit,  to  brin*^  in  the  accused  to 
appear  bimI  pleail,  and  to  bind  the  person  to  the 
|H'acc  or  behaviour,  or  to  bail,  main  prize,  or  im- 
pribon  the  party,  as  the  olfenoe  presented  re- 
quires it. 

Uut  this  presentment,  and  this  Grand  Jury, 
u|>on  this  sii^nitieation  of  their  apprehension  of 
danq^T,  in  thi«^  uncertain  manner,  from  a  dissa- 
tistitd  party,  uiihf)utau\  uceusatiun  of  the  eaK 
of  !\laivleslii>ld  of  any  lerieyn  crime,  4I0  pass 
tin  ir  judt;uient  against  the  earl  of  Maccies- 
tield  auil  others,  that  he  and  they  ousfht  to  be 
oldij^isl  to  i:\\o.  st>t-urity  ol'  the  peace:  they  do 


(jury  to  believeand  pn*senla  crime.  And  these  ii.'it  pray  tlu>  court  the\  may  be  obllcctl  t<»  ;:,i^a 
crimes — to  use  their  phr.ise, — this  is  but  a  e!i-  i  Si«:iu-it;,  fi:r  the  \K'ACi  :  hut  ^irojudiruteiit  upon 
max  of  e\i(lenee,  ami  all  this  at  nto^t  is  but  a  j  them  without  any  eliui'^c  a:;:unsl  them,  there 
prestMitnient  id'  eviih-ncc  of  a  triuie,  t^hi<  h  is  is  no  mcntit)n  of  ihcin,  tdl  they  come  to  their 
no  pri*sentment  of  a  crime.  In  all  thii  judvfuient:  sneli  a  iu(»ii'>n  hi^d  bivn  proper  atter 
they  do  not  name  the  earl  of  Macrlcstield,  nur  a  presentment.  Ami  \t  by  d>)  they  do  this.'  They 
any  other  person,  to  lie  a  dang-erous  iieraun  or  |  say  they  coneei\e  it  lii;:h  tune  to  u lani test  tiieir 
persons  within  their  appn^hensions,  Or  to  be  a  separatiiui  from  traitorous  persons  aud  treason- 
confederate,  or  artor  in  these  aildresscs,  meet-  |  able  principles,  their  favourers  and  abettors,  to* 
ings,  or  assemblyps.  :  gcthcr  with  their  lUtt  .^t::tii)n  of  the  climax  men* 

They  accuse,  by  their  apprehension,  a  dissa-  -  tioned  in  their  presentuunt. 


tistied    }»arty  in  their    county    only,    without 
naminif  any  particular  fierson. 

As  tiiey  mention  no  |Kirticular  person  or 
crime,  so  they  present  no  particular  or  other 
place  or  places,  uliere  this  address,  these  niei*t- 
EHfTs  or  assemblies  were ;  and  if  all  the  other  cir- 


The  Bill  (if  IC.xelusion  \* 
Traitorous  asstieiations ; 
Jifnoranius  JurM»s  ; 
St'ilucinc:  peruulr.ilntious ; 
l^liitters  not  Mil  bin  their  jurisdictioa  or 
quii  V  if  \Mthin  tluir  knouledf;^. 


cmnsiane«>s  hail  In-en  ob^ervwl,  if  (hey  hail  not  J  For  renii'dy  wlierct»f  with  relation  to  the 
nam*?d  some  place  or  pi;>ees  in  their  county,  public  {Htu'e,  and  also  to  uash  dur  hands  from 
nhere    these   misdemeanors    were    acte<l    f>r  ,  all  misprision  by   ioiiceaIiiii>f  proi'eetlinirs  that 


perpetititi  r1,  it  would  be  a  void  and  ille«^l  pre- 
eentment. 

Thev  beingf  a  county  IHilntine  and  limited 
juris(lictit»n,  ihey  ou«;ht  to  shew  tlu^se  crinus 
to  arise  ^^itllil!  tiieir  own  county,  or  else  it  is 
not  within  their  ir*quiry,  aud  Uieieforc  void. 


i 


may  en(.*«iut'a«:c  creuii-r  e\iU,  in  otiier  parts 
of  his  majeslv's  dnii.inioiiK  : 

Wv  com  L'ne  il  expeili-'iit,  that  the  princijal 
persons  who  pronto*',  d   t!:e  aforesaid  sctlitious 

TsSu;  4  Cobb.  Pari.  Uio. 
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•ddrew,  and  thereoeiren  of  the  duke  of  Mon- 
mouth, and  the  freqaenters  of  confentides,  and 
barbourereand  countenancers  of  non-conformist 
ministers*  should  be  obliged  to  g^ve  security 
•fthef 

And  particularly  Charles  Earl  of  Maocles- 
Held,  &a 

fla?ing  stated  the  )>arts  and  cireumstaAces 
of  this  pre^entSTerunt,  which  is  a  very  reflec- 
tive paper,  and  hath  more  of  the  figure  and  face 
Ufa  iibeli  than  the  forme  or  countenance  of  a 
presentment ; 

Full  of  ambiguidfs,  without  any  manner 
of  certainty  ;  faif^miag  or  necessary  to  eon- 
ftituie  a  iegal  presentment  from  a  grand 
jury : 

Though  it  sufficiently  proves  itself  to  be  no 
•presentment,  yet  I  shall  add  some  authorities 
to  justify  what  I  have  said  ; 

That  the  law  reouircs  matter  legally  pre- 
sentable, and  legal  lorms  iu  presentments  and 
indictments,  and  that  witliout  such  matter  and 
form  tbey  are  void  and  nullities  in  lai^,  and  so 
received,  and  adjudged  in  all  le^al  proceedings. 

A  certain  intent  m  general  is  required  in  an 
indictment  {.  I  shall  shew  hereafter  that  the 
like  certainty  is  required  in  presentments,  as  to 
the  matter  and  form  of  presentments. 

A  presentment  is  a  verdict  of  the  grand  in-^ 
qiMst,  or  txf  some  other  inquest ;  and  ought 
weretbre  to  present  matter  certainly. 

A  verdict  finding  matter  uncertainly  or  am- 
fcgttously  is  insufficient,  and  no  judgment  can 
lie  given  upon  it.  || 

H  m  *vere  dictum  quasi  dictum  verita- 
«tis.>§ 

The  meaning  of  the  word  indict  or  indict- 
ment ;  it  sig^neth  an  accusation  found  by  an 
inquest  of  18  or  more  upon  their  oath,  it  is  the 
)umr*s  declaration.^ 

To  shew  the  law  requires  the  like  certainty 
M  to  matter  and  form  in  a  presentment,  as  in  an 
indielment: 

A  demnrfer  in  replevin,  upon  a  distress 
taken  by  a  lord  for  an  amerciament  set  upon  a 
presentment  in  his  leet  )** 

The  questioo  is  stated  there,  whethert  he  dis- 
tress is  well  taken  for  the  apierciament  upon 
Ibis  presentment : 

The  case  ;  a  ireftholder  erected  a  new  dove- 
coat  upon  his  (Veebold,  where  there  was  not  any 
before,  and  stored  it  ^tith  pigeons ;  this  was  pre- 
sented at  the  leet  for  a  nuisance,  and  a  pain  as- 
sessed to  amove  it  by  such  a  time,  and  for  not 
amoving  it  he  was  amerced,  and  for  the  amer- 
ciament a  distress  taken  by  the  lord. 

It  was  resolved  in  this  caw,  that  the  pre- 
■entment  was  not  good,  because  it  is  not 
said  IB  tAie  presentment,  that  this  erecting  of  a 


*  ^*  They  do  not  confine  this  to  their  own 
cowiW."    MS. 

f  So  in  the  original.        t  Co.  Litt.  303. 

H  Co.  Litt.  S87.  a.         §  Co.  liU.  S36.  a. 

f  Co.  Litt  196.  b. 

**  Pratt  V.  Stearn,  Cro.  Jae.  S8a»  Godb. 
S59.    1  Ro.  Bep.  13t.  aOO» 


dovecoat,  and  storing  it  with  pigeons  was,  *•  a4 
'  nocumentum  ligeorum  domim  regis,'  whick 
oug^ht  to  be  in  every  presentment  for  a  nuisance  ( 
aUho:igh  the  party  in  pleading  had  averred  it 
to  be  '  ad  comune  nocumentuni,*  yet  that  was 
not  sufficient,  fur  it  ought  to  be  in  the  present* 
ment,  which  is  the  charge*  :  wherefore  it  was 
adjudged  against  the  plaiotifi',  that  his  distress 
upon  this  illegal  pres^ytment  was  not  war- 
runtable. 

This  case  sufficiently  proves  the  n^atter  and 
form  of  presentments  are  necessary  and  that 
such  presentments  as  are  defective  in  matter  or 
form  are  void  in  law,  and  so  taken  and  ad- 
judged in  legal  proceedings. 

This  also  proves  that  matter  and  form  is  re* 
qoiretl  in  presentments  as  well  as  indictments. 

An  indictment  ought  to  be  certain  without 
ambiguity  and  is  not  to  be  taken  by  intend* 
mem.+ 

An  indictment  that '  A  felonice  ex  malitiftsuft    . 
'  pi*(ecogitatA  occidit  Jolm  Stiles'  without  the 
word  murdravit  not  good  ;  neither  would  such  4 
presentment  be  good;  and  the  clerk  of  the  crowa 
cannot  supply  that  word  in  an  indictment. 

The  like  indictment  against  a  person,  that  he 
<  rapuit  et  camaliter  eojraovit'  such  a  woman^ 
witnout/e/tmtc«  not  sufficient.  Buckler  was 
indicted  and  *  eo  quod  ipse  tali  die  et  annc 

*  apud  in  quondam  Johanuem  insultum  fecit 

*  ipsum  cum  quodum  cultello  felonice  perctiaut 
*■  occidit  et  murdravit.' 

By  the  opinion  of  the  court,  the  indictment 
was  naught,  without  shewing  a  place  where 
the  mu^er  was  committed,  as  well  as  the 
place  of  the  assault,  for  they  are  crimes  of  se* 
veral  nature,  and  the  assault  might  be  in  one 
county,  and  the  murder  in  another  by  the 
death  of  tlie  person.  || 

If  a  man  be  indicted  or  appealed  of  treason 
or  felony,  or  of  trespass  in  a  foreign  country, 
and  be  acquitted  of  it,  he  shall  have  a  writ  of  ' 
conspiracy  ^faiust  the  procurers  of  his  in- 
dictment § 

If  a  man  be  indicted  of  felony  or  treason,  m 
a  place,  where  in  truth  there  is  no  su^  place  im 
the  county  where  the  person  is  indicted,^  the 
party  shall  have  a  writ  of  conspiracy  against 
the  abettors,  procurers,  or  conspirators  for 
such  indictment,  ^f 

I  conceive  the  indictors  themselves  would 

*  *'  This  appeared  to  the  court  in  pleading  to 
be  a  void  presentment.  So  doth  this  present- 
ment in  our  record  }  and  the  court  ought  to 
judge  upon  this  writing  set  forth ,  if  it  be  a  suf- 
ticieut  presentment ;  for  they  are  now  as  much 
to  judge  of  it,  as  if  the  presentment  were  remov* 
ed  l)etore  them.'*  MS. 

f  Fitzwilliain's  Case,  Cro.  Jac.  p.  19.  S.  C. 
Cro.  £liz.  016  Y«lv.32. 

II  Buckler's  Case,  Dyer  10.  See  also  Hawk. 
PI.  Cr.  B.  1,  Chap.  64,  Sec.  42. 

Band's  Case  [Cro.  Jac.  p.  41.]  recites  and  al« 
lows  that  case  to  be  law. 
§  Fitz.  Nat  Bre.  p.  115.  J. 
f  Fitaw  jiat  Bra.  p.  lift.  |^. 
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iwtberccufedmineh  cMn,  lnrbeiA|r  Mktvrt  Coke's  4tb  ImI.  f f  1,  Oftlwci— lypi 
«foflfriiccfto»toftlietruM|tttty*MdtliatfaMy  of  Chvlar.  Itofipcm  by  Umm  IMy 
and  naKdoimly. 

Boeme  they  tre  nworn  to  en^re  Ibr  onr 
MferelgQ  lonl  the  king  for  the  body  of  thrir 
eoaaty ;  f nd  their  ooth  ezcibce  them  thefeia 
4iid  ou  further. 

AH  such  indictmeiitB  ftvod  of  ofences  in 
•Mthcr  county,  or  in  pinees  which  ere  not  in 
their  county,  are  Toid  and  *  coram  non  jndice  ;* 
•ad  if  such  jurors  should  he  qne^ioned  in  ac- 
tioos  upon  Ae  ease,  for  making  such  present- 
nenti  orinding  such  indictment  falsely  and 
nMdiciously,  I  «uppooe  it  would  he  no  pka  for 
them  tosay  they  did  it  as  an  ini|uestupon  their 
oath  and  oonsciVnco  aooording  to  evidence  in 
the  county  of  Chester. 

The  iiM|nh*ys  of  all  grand  juries  areciroum- 
scrihed  to  the  county  for  which  the  grand  jury 
senrc. 

The  inqnirvofthis  grand  jury  is  not  only 
«ireumscrilied  to  the  county  of  Chester,  but  the 
jurisdiction  for  which  they  serve  is  a  limited  ju- 
ffisdiction,  and  cireunMcribed  Ui  that  county 
pnl¥«  being  a  county  palatine. 

And  WMterer  is  done  by  the  court  or  imtuest 
cither judictally  or  extrajudicially  in  any  mat- 
tsr  or  cause  cnminsl  or  dvil,  arismg  out  of  this 
«ounty,  or.  which  in  fact  doth  not  arise  within 
this  county,  is  roid  and  '  coram  non  judiee  ;* 
•ad  the  court  as  well  as  the  jury  is  answerable 
ibr  it. 

*  AfOMMw.— **  Their  charge  and  oath  is  to 
enquire  only  of  *oirence8  and  offenders  within 
their  county.  The  junsdiction  of  the  court 
goesDofiiitlier,  ami  if  they  go  further,  it  is 
-void,  et  coram  nonjudicf. 

''It*  tliev  hail  iiamrtl,  Uiat  Charlo.^  earl  of 
Maci-lestWid  was  {Tuiliy  of  trt*afM>iiubl«  Abmi- 
cbtioiif  at  Westminster;  had  not  this  been  a 
libell? 

'*  If  they  had  fir«?<teDtpd  that  Charioii  earl  of 
Macclesfield  was  omo  ut'  thu  l^noramu!!  Jury 
f»r  the <rouQty  of  Middlesex,  or  that  he  Has 
for  some  unwarrantable  HitI  in  the  |»H>h.iment, 
at >> estmiuster  or  Oxfonl  ;  hail  not  tliis  btcn  a 
4ibe],  had  it  not  bi'cn  a  void  pn*««:ntmeiit,  would 
tliis  plea  defend  tl»cii)  ?''    MS. 


f  S<^  this  A«)mcialion  in  toI.  B,  p.  781, 
lord  ShnftcsbnryN  Case.  Rog^er  North  (Ex- 
amen,  tl?)$avs,  **  There  u»n  a  nnpcr  hiund 
under  his  h>rdiih!p's  lock  QntI  kty  lu  his  closet, 
bein<jr  a  draught ^of  a  treasonable  Association. 
This  the  jury  men,  who  acted  an  counsel  for 
the  defendant,  would  haw  shuffled  ofl',  on  pre- 
tence that  mention  had  been  rnadc  in  parliu- 
ment  of  a  Bill  of  Association  to  be  brought  iu. 
IVhether  this  was  intended  to  be  that  or  not, 
was  not  materiil,  so  long  as  the  import  of  it 
was  irc-asunuble :  for  one  of  the  ends  expres.>cd, 
was  to  -destroy  the  mercenary  forces  in  and 
about  I.XM)don,  which  'were  manifestly  the 
king's  ordinary  Guanh ;  and  then  that,  sittiuj^ 
tfaa  parliamaat,  thoguTemmtnt  waslo  be  in 


daimedjurisdietkm  ofotfair 

as  were  arising  withmlhe  uonnty. 

It  appears  even  by  this  pcesentmcBt  thnft  thii 
mqacst  have  charged  the  ptdniifr  sritli  arimsa 
out  of  their  inquiry,  out  of  ihair  ontb,  Mtt  of 
the  jurisdiction  of  tUseowt ;  th^  n  *^''~' 

to  be  one  of  the  lgiiorainiiBi«ry««tfi 

The  trarerse  in  tho  dejfmiisnt'iplin  is  i 
ctentand  def«etife;  it  doth  not  laka  into  it  •■ 
the  parts  of  the  doclaration»  which  mm  boI  jun* 
ttfiod  by  the  plea. 

Bludi  of  the  material  parts  of  tha  4oQlnliaB« 
which  are  the  ingredients  of  thia  aotioB,  ia  M 
nnavoided  by  too  justification  in  tha 
anis  plea,  and  nntraversed  by  hia  trni 
consequently  nnansweesd  in  this  caaia. 

The  justification  in  tho  plea  goea  no  fwtlwf 
than  to  justify  what  tha  defendant  did  an  a 
grand  juror  at  the  ssssion  af  Cheater  apaa  Mi 
oath  and  eonacisncn  according  to  hia  avidaBar. 
All  that  Is  chaifsd  ia  this  iscjaratiaa  f  bs 
done  falsly  and  maKciously  by  tha  ' 
out  of  the  county  of  Ohwlar 
by  hia  plea. 

So  that  if  tho  trateraado  not  nneh  all  thatla 
alledged  to  be  out  of  the  county,  tho  ti»i 
sfiort  snd  defective. 

Though  the  traverse  besolhllaata 
hend  the  charge  of  all  the  mataera 
by  thedcclaratMNioutofthecotwiy  afChaalar; 

the  mmority  of  the  mcmbars:  hot  tha 
its^did  not  impott  as  if  it  were  to  ha 
by  psriiauient.  The  autlior  [Kennett] 
forth  the  aotliority  of  one  of  his  choice 
learned  in  the  laws,  sir  John  Uaolesa,  who 
of  opinion,  that  this  paper  was  not  proved 
fact  ol*  tht*  earl*s,  hut  only  in  his  custody ;  t 
and,  f<ir  that  reason,  it  \iaa  not  entered  in  the 
indictment  as  an  overt  act,  and,  if  that  had 
bt^n  ilone  and  prove<l,  it  had  been  a  sufficient 
conviction ;  but  it  was  used  only  as  a  circum- 
Ktance  that  maile  the  direct  evideneo  snare 
cr^lihle;  and,  in  these  cases,  some  seditipui 
practices  at  large,  tliouirh  not  direct  treaaon, 
are  rei*eivefl  in  proof  for  the  like  intent.  Tliera 
was  another  found,  which  made  more  noise  in 
town  than  this,  but,  by  reason  the  title  was 
eniumatic,  it  could  not  regularly  be  offered  aa 
evidence.  It  was  a  list  of  names  of  men,  un« 
der  the  titles  of  '  worthy  men,'  and  *  mea 
*  worthy,*  in  two  otdumnr .  The  firat,  hy  ia« 
terpretation,  was  — — .—  of  preferment,  and 
the  other  — —  to  be  hanj^eid.  But,  in  tha 
otKervatioB  of  tlie  public,  that  white  and  black 
list  was  a  notable  dis»coTery ;  for  it  shewed  by 
what  sanguinary,  as  well  as  partial,  msasurssi 
the  partv  had  proc*eeded,  if  toeir  designs  Imd 
taken  ettV.'ct,  and  quadrates  exactly  with  thm 
discoveries  of  the  Rye  Conspiracy,  as  the  ae^ 
counts  of  it  shew."  8ee  also  in  the  *'  State 
^'  Tracts  from  the  year  1660  to  1689  ;*'  pub 
lislied  in  169:2  (p.  73)  ''  The  Writing  ol  As* 
^  social  ion' entered  into  by  the  Protestants  in 
*«  the  Reign  of  Ouean  Elixabftb.*' 
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Yet  if  toy  thing'  chained  in  the  declaration 
IgMnst  the  defendant  was  done  by  him  within 
tke  county  of  Chester  otherwise  than  as  a 
grmnd  jury  man,  and  upon  his  oath  and  con- 
aeieoce  according  to  his  evidence ; 

This  ought  alsd  to  come  witbni  his  traverse 
for  his  jostificaiion  cannot  defend  him  in  that 
matter. 

Now  let  us  consider  the  charge  of  the  de- 
cilaratiou  and  the  traverse  as  to  this  matter : 
that  part  of  the  plea  touching  the  defendants 
jttstitication  is  sufficiently  discoursed  and  ub- 
•enred  already. 

Though  the  facts  in  the  declaration  be  laid 
in  the  county  of  Berks,  yet  they  are  in  their 
nature  transitory,  and  therefore  they  may  be 
proved  to  be  dtine  by  the  defendant  in  any 
place  in  the  county  of  Berks,  or  in  the  county  of 
Chester,  or  elsewhere ;  and  as  the  plaintiff  hath 
this  general  liberty  of  proof  bv  law  upon  this 
declaration,  the  defendant  by  his  traverse  can- 
not tie  up  the  plaintiff  to  some  places,  and  ex- 
dndehim  of  his  proof  in  other  places. 

At  the  charge  of  the  declaration  is  general, 
•  so  tbe  defefldaut's  justification  is  but  particular, 
ss  to  place  and  matter ;  the  place  is  only  the 
place  of  the  session  at  Chester,  the  matter  is 
only  what  he  did  as  a  grand  juryman  there 
upon  his  oath  and  conscience^  according  to  his 
evidence. 

Then  it  necessarily  follows,  that  if  he  be 
guilty  of  doing  any  thing  that  is  charged  in 
the  declaration  in  any  other  place  than  whore 
tbe  session  of  Chester  was  held,  or  in  any  other 
manner  than  as  a  grand  jurvman  upon  his 
CKSth,  though  in  the  county  of  Chester,  and  this 
is  not  withm  his  traverse,  then  is  his  plea  de- 
fective, and  judgment  ought  to  be  given  against 
him  upon  this  record. 

Now  let  us  consider  the  traverse :  1  take  it  to 
be  defective  herein. 

The  traverse  is  this, 

*  Absque  hoc  quod  prcedictus  Johannes  Star« 
'  key  est  culpabilis  <le  premissis  in  narratione 
^  prtedicta  superius  specificatis  et  ei  impositis 

*  m  prcedicto  comitatu  Berks,  vel  alibi  extra 

*  prsedk^tum  comitatum  Cestr'  modo  et  forma 

*  prout  predictus  comes  superius  versus  eum 
^  queritur  vel  aliter  vel  alio  modo  quam  prsedic- 

*  tus  Johannes  Starkey    per  placitum  suum 
^  prsdtctum  allegavit  et  hoc  etc' 

His  traverse  is  that  he  is  not  guilty  in  the  ^ 
county  of  Berks  or  elsewhere  out  of  the  county 
of  Chester,  but  he  doth  not  traverse  that  he  is 
not  guilty  in  all  other  places  within  the  county 
of  Chester,  out  of  the  common  hall  of  pleas  at 
Chester  in  the  county  of  Chester,  where  he 
.  wyvm  his  plea  the  session  was  held,  and  to 
irnich  place  he  circumscribes  his  justification ; 
and  he  doth  not  carry  his  justification  beyond 
tbiiplaee. 

So  that  he  may  be  guilty  of  the  fact  in  the 
declaration  an  some  place  in  the  county  of 
Chester,  oat  of  the  common-hall  of  pleas  in 
Chester;  which  comes  neither  within  his jus- 
tiflcatkm.  or  bis  traverse :  for  his  justification 
goes  to  |io  other  pIsco  ip  Chester  or  elsewhere 


than  to  the  common  hall  of  pleas  there ;  every 
other  place ;  in  the  county  of  Chester  is  left 
out  of  his  justification,  for  he  hath  made  it  local, 
and  his  traverse  goes  only  to  all  places  in 
the  county  of  Berks  and  elsewhere  out  of  the 
county  of  Chester,  which  still  leaves  the  rest  of 
the  county  of  Chester,  which  is  out  of  the  com« 
mou  hall  of  pleas,  untraversed. 

And  it  is  not  to  be  intended  that  the  common 
hall  of .  pleas  for  the  county  of  Chester  cbn* 
tains  in  itself  all  the  county  of  Chester. 

Because  I  would  endeavor  to  prevent,  at 
least  meet,  what  may  be  offered  to  supply  this 
defect  in  the  traverse. 

That  is,  though  there  is  not  an  express  tra> 
verse  as  to  all  other  places  in  the  county  of 
Chester,  which  are  out  of  the  Common  Hall  of 
pleas  there ; 

Yet  the  words  *  aliter  vel  alio  modo*  will  sup- 
ply this  defiect  in  the  traverse. 

The  words,  *  aliter  vel  alio  modo'  cannot  do 
this  ;.  for  the  *  aliter  vel  alio  modo'  go  to  the 
fact  charged  in  the  Declaration,  and  to  the 
manner  of  doing  it,  not  to  the  place  where  the 
fact  was  done.  ' 

For,  it  may  be,  the  Defendant  might  be  guilty 
of  this  fact  in  the  Common  Hall  of  Pleas  at 
Chester,  at  the  sessions  there,  afier  the  jury  was 
dischai^ed,  <  aliter  et  alio  modo,'  than  he  doth 
justify  in  his  plea,  or  before  he  was  discharged^ 
otherwise  than  he  hath  justified,  by  |>osting  or 
publishing  this  libellous  writing,  in  discourse 
with  others  who  were  not  of  the  jury,  and  that 
not  upon  his  oath  or  upon  eudence ;  therefore 
it  was  necessary  to  make  this  '  aliter  vel  alio 
*  mo«io,'  part  of  the  traverse  for  this  purpose, 
an^withuut  it  this  part  of  the  traverse  had 
be^defiective. 

It  hath  been  admitted  by  Mr.  Holt,  and  even 
by  the  books  cited  by  him  it  is  very  plain,  that 
a  juror  whilst  upon  his  oath,  doiug  his  duty 
as  a  juror  according  to  his  evidence,  is  not 
impeachable  for  such  doings,  by  any  writ 
of  conspiracy ;  but  if  afler  ^  is  discharged  of  ' 
this  duty,  he  shall  publish  and  aver  bis  indict- 
msnt  or  presentment  is  true,  or  shall  falsely, 
or  maliciously  publish  the  same  to  the  pr^u* 
dicce  of  any  person,  he  is  liable  to  a  writ  of 
conspiracy  or  case.*  Fitz.Nat.  Brev.  115, 
2\  Ed.  3.  17. 13  Co.  Rep.  23  ;  and  not,  oited 
by  him,  20  Hen.  6.  5,  and  33,  warrant  this. 

To  shew  that  the  *  vel. aliter  vel  alio  modo' 
will  not  answer  the  place,  but  the  manner  of 
the  doing  of  the  fact.  Ascue  v.  Sander8on« 
Mich.  37,  38  Eliz.  Croke  Eliz.  433. 

Trover  of  300  sheep ;  1  December  36  Elix.  • 
Defendant  pleads  he  was  Sheriff  of  the  county  of 
Lincoln,  and  that  John  Stiles  recovered  against 
the  Plaintiff  100/.  and  a  '  fieri  facias'  to  levy 
that  debt  returnable  *  crastino  animarum* 
35  Eliz.  that  he  by  virtue  thereof,  20  Oct.  35 
Eliz.  took  the  said  300  sheep,  and  sold  upon 

♦  "  A  iuror  unduly  labouring  a  juror  pu-« 
nishaUe  by  action."  Ay  res  v.  Sedgwick, 
Palm.  143.  S.  C.  Cro.  Jac.  601.  S  Ro.  Rep^ 
195*.  197. 1  DanT.  78. 
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the  9«d  of  Oct  104  sheep  i<Mr  40(.  and  tbat  the 
other   192*,  sheep  remmined    in  his    hands 

*  pro  delectu  eniptonim'  and  at  the  day  re- 
twned  this  writ,  which  is  the  same  conTersiun 

*  ahaque  hoc*  that  he  con? erted  tbem  *  aliter 

*  Tel  alio  modo.'  It  was  thereupon  demurred : 
the  whole  court  after  ailment,  held  the  plea 
insufficient,  because  tlie  Declaration  supposed 
the  trover  and  couTersion  to  be  the  1st  or  Deer. 
86  Eliz.,  and  the  Defendant  iustiBes  the  con- 
▼eniion  in  October  So  Eliz.  so  he  meets  not  with 
the  Plaintiff  in  time,  and  therefore  he  ought  to 
bate  traversed  it. 

And,  says  the  book,  the  traverse  *  sliter  vel 
'  alio  modo*  shall  never  answer  to  the  time, 
kui  to  the  manner,  of  the  conversion. 

WheretiMre  says  the  book  tlie  plea  dotb  not 
answer  ull  that  which  is  comprised  in  the  De- 
claration, and  tor  that  cause  is  ill  in  all. 

As  the  *  vel  aliter  vel  alio  modo'  in  that  case 
would  not  answer  the  time  of  the  fact,  no  more 
will  it  in  our  case  answer  the  place  where  the 
ftct  was  done,  which  is  a  like  circumstance  in 
pleading,  but  it  must  be  applieil  only  to  the  man- 
ner of  the  Defendants  doing  \ihat  be  did,  as  he 
justifies,  and  no  otherwise. 

Having  thus  mentioned  the  Plaintiff's  De- 
daratioa,  and  lai<l  before  the  court  the  insuffi- 
ciency of  the  Defendant's  (dea  to  defeu<l  hiin- 
ttlf  against  this  Declaration  in  this  action ; 

I  shall  proi*eed  to  answer  some  narticular 
djections  and  obeervations  made  by  Mr.  Holt, 
in  his  argument  of  this  case. 

Obj.  1.  His  principal  argument  a^inst  the 
actii»n  is  by  jtuttity  ing  what  tTi<*  Defendant  did  in 
this  case,  was,  as* he  hath  set  forth  in  his  plea,  as 
a  Ctrand  Juror  npon  hin  oath,  acconling  to  his 
cvi«li.iict>uiid  testiiuoiiv  t^^ivcn  tlie  inquest  of  the 
Plaintiff,  and  acconiin^  tn  tlit  ir  oinscienccSjf 
and  tu  preserve  the  piace  in  the  coiiuiy. 

And  for  his  autiiuriiies  tu  justiTv  this  he 
dted  21  Kd.  3.  f.  17.  li  11.  4.  f.  6.  Fiiz.  Nat. 
Brev.  115.  Stamford  V\.  CV.  17::,  Coke  1'2. 
Itep.  23.  lirid^ntan's  Hep.  130.  Agurd  v.  W  iid. 
Tu  these  niav  be  ailded  Hi)  H.  0.  f.  5,  ot  S3. 
9  H.  4.  t'ul.  iiliimo.  U7  .Aston,  plac.  li.  1  ncetl 
not  take  up  the  lime  of  the  court  bv  answerinj^ 
these  seviral  books  pailicularly  and  se.t-raily. 

HtamfunI 'grounds  his  opinions  upon  21  Kd. 
9.  f.  17.  and  8  II.  '4.  6.  and  so  i.<i  Kit/.  Nat. 
Brev.  U]>on  the  same  reason  with  xUc^c  Inniks  ; 
and  the  eases  in  12  Coke,  \h  p.  and  in  IMd;;- 
maii's  Uep.  all  take  notice  of  tliese  bo«>k.«,  and 
as  they  are  an  authority  for  tlit'  detendant  to 
justify  his  proceeding;  as  a  i^^rand  juryman  to 
present  ant!  indict  in  due  course  <•(  la\^,  so  tliey 
are  an  authority  tor  tiie  plain  till  tliat  a  t^rand 
juryman  warpmir  Iroui  lite  dutv  vf  a  t^rand 
juryman,  either  in  a  matter  \«liioii  is  not  within 
the  jurimliction  of  the  court  or  coniuiission,  or 
within  his  enquiry  upon  his  oath,  or  after  he  is 
dischar^^ed  of  tliiy. duty, shall  falsely  and  malici- 

*  So  in  the  MS.  and  also  in  Ooke. 

-f  **  How  can  the  Defendant  say  this  present- 
ment, was  acconliiisfto  the  couscientc  of  his 
fallow  jurors  ?"    MS. 


oualy  by  conspiracy  with  others  libd  a  a^bject^ 
thouffh  lie  slwllatileauch  libellapreaeiitiiMiils* 

And  that  without  the  face,  Ibrn  or  matter  af 
anv  {rireaieiitment  or  isidictnMnt; 

That  tliis  will  not  defend  such  grand  juj^ 
men,  a^inst  an  action  for  aiich  libiU.'f 

Fw  Mr.  Holt  to  say,  thai  tkaa  ia  a  prcaeat* 
ment,  without  provin^f  it  to  be  so,  will  nm  More 
make  it  so,  than  tha  jprand  jnrj's  Baniio|f  k  or 
stiliny  it  so  will  make  it  a  preaantmeat.  If  tbcj 
had  called  this  an  indictment  thai  woaU  nac 
have  made,  t  thia  ia  *  pelitio  principii.* 

If  defendant  had  called  this  an  indictiiieiil  m 
hisplea,  thai  would  not  bava  made  it  ao ; 

To  allow  that  to  be  a  presentment  wkicb  I 
have  endeavoured  to  make  out  canaol  be  ao  r^ 
oeived  f fallowed  in  our  law.  U 1  am  sure  I  Dover 
met  with  anv  aucb  ur  like  preseatmeot. 

Mr.  Holt  had  flone  well  lo  have  justified  this 
to  be  a  presentment,  either  out  ot  the  matlsr 
or  the  tonne,  or  figure  of  it,  or  by  presideal 
or  autliority ;  and  not  to  take  it  tor  graMad, 
that  it  is  «o,  till  that  he  done,  1  hope  ihia  oaart 
will  not,  nay  cannot  receive  or  adjudge  it  ao. 

Ob;,  9.  Mr.  Holt  in  defence  ot*  thia  wnbag 
did  seem  to  insiniute  to  the  court,  thai  though 
this  writing  did  want  the  form  af  a  regular  pee- 
sentment,  that  it  is  the  practice  of  all  oourta, 
and  the  officera  of  courta  by  their  practice  and 
offices  to  put  presentments  into  fonua. 

And  hy  that  intimation  of  usual  oracticc,  be 
would  shelter  the  weakness  and  detects  of  this 
pivsentmrnt,  to  lie  supplied  by  the  elerka  and 
ofiiceni  of  the  court  of  sestsioiis,  by  their  offioca 
and  places. 

Msv  the  clerks  translate  an  English  presentp 
ment  into  l^itui  ? 

On  my  apprehension,  if  I  did  not  mistake 
>fr.  Holt,  as  the  defendant  misapprehended  my 
Ion!  >Iacc!ea»t]eld  ;  he  did  admit  that  this  writ- 
ing, as  it  is  penned  and  funned,  wants  the  form 
of  a  presentment,  and  hath  need  of  another 
form,  w  hich  it  doth  not  apjiear  it  hath  yet  re- 
e(.tved,  but  remains  still  the  same  U|ion  record, 
to  t':.c  reproach  of  the  earl  of  Matxiestield, 
viiihiuit  any  alteration  of  it  in  form,  or  proceed- 
intf  u]K)n  it  in  any  le^al  courae. 

I  desire  it  may  be  well  considered,  what  Mr. 
Holt  liaiii  saiil  in  this  case,  touching  this  new 
mouNiinvr  or  new  forming  of  this  presentment, 
hy  tlie  clerks  of  the  eotirt  of  sessions; 
*  Tiiat  thi'v  have  p(»wer  tu  transform  it. 

This  m:iy  lie  of  a  more  dan^^uus  conse- 
quence to  the  law  and  the  subject,  than  such 
presentaveruiits  as  these  are,  if  the  clerks,  by 
tlioir  places,  rjr  ojficio  may  supply  irregular 

*  **  Taluicr^  Kep.  f.  145.  Ayre  versus  Sedg- 
wick. If  a  witnr'MiHhall  uitonhisoath  slander  in 
a  matter  not  to  tiie  issue,  tt  is  actionable.''  MS. 

f  ''A  man  ou«;hi  to  do  justice  *  ju2»tc*  else  he 
oAinds.^*  MS. 

I  So  in  the  MS. 

II  '*  This  ia  not  called  a  presentment  in  the 
Kn<;lish  writing :  fit  also  to  consider  1k>w  valid 
an  English  presentment  is  ?  if  it  ought  not  to 
beinUunperstatf"  Nli. 


preBeoUuento  asd  make  tham  aaffioientby  new 
forming  of  tbcm. 

This  i^refieBtmaDt,  as  it  10  dotk  Bot  eharfe  or 
accuse  the  earl  of  MacdesfieUl  of  treasoa  or 
feloby,  or  any  other  specific  crime  or  misde- 
meaiior,  shall  a  clerk  supply  this  defect  ia  this 
preseataient  ?  If  he  shall,  lie  is  the  indictor,  not 
the  graad  jury ;  and  there  is  one  of  th€  principal 
parte  of  our  criminal  law  takes  from  juries,  and 
put  into  the  hands  of  clerks. 

Grand  Juries  i  think  may  order  a  clerk  in 
their  pMseoce  to  alter  a  presentment  or  indict- 
ment in  matter  or  form  * ;  though  it  hath 
been  sometimes  scrupled  by  judges.  If  the 
bill  be  delivered  to  them  by  the  court,  they  can- 
not alter  it  without  the  leave  of  ihe  court. 

But  when  an  alteration  is  made,  certainly  the 
jury  or  inquest  ouffht  to-aUow  and  agree  to  such 
alteration,  or  else  it  ought  not  to  stand  so  altered 
as  an  indictment  or  presentment. 

I  agree  the  clerks  of  the  courts  may  insert 
the  jiMFers  names,  and  the  stile  of  the  court  in 
the  caption  of  the  indictment  or  presentment ; 
but  that  the^  can  alter  the  substance  or  focm,  or 
add  to  or  diminish  from  the  presentment  or  in- 
dictment, I  do  not  know  any  law  or  warrantable 
practice  for  it. 

If  this  might  be  done  by  law. 

What  kind  of  presentment  would  a  clerk 
make  of  this  ?  Would  it  be  ibr  treason,  felony 
•r  misdemeanor? 

Mr.  Holt,  either  in  his  plea  or  in  his  Argu- 
ment, hath  not  yet  inforniied  us  what  present- 
Vkent  it  is,  or  ofwhat  crime. 

And  I  think  it  may  puzzle  all  men  what  to 
IDake  of  it.  I  am  sure  it  dofth  me.  I  can  make 
Aothiogof  it 

And  therefore  he  that  drew  the  plea,  did  well 
to  say,  that  *  presenta? erunt  in  predict'  Anglican' 
^rerbis  in  narvatione  pred*  superius  mencionat',' 
without  saying  of  what  sort  it  is,  or  what  it  is 
far,  whether  treason,  felony,  or  misdeaieanor. 

Mr.  Holt  in  his  Argument,  in  defence  of  the 
defendant,  lays  great  weight  upon  that  part  of 
the  plea,  which  says  that  tne  defendant  among 
the  rest  of  the  grand  inquest  did  this,  '  Juxta 

*  eorum  consdeDcias  ac  ad  conservandam  pacem 

*  dicti  domini  regis  in  comitat'  Cest. '  He  places 
A  greit  stress  and  emphasis  upon  the  writing, 
that  the  grand  jury  apprehend  the  peace  of  the 
country  to  be  in  danger,  and  shall  they  not 
ppoaent  this  to  the  court  ? 

Itee's  not  one  word  in  the  plea,  that  the 
peaoe  of  the  country  was  in  danger,  at  the 
time  of  this  presentment;  only  say  that  they 
'  ac  ad  conserrand'  pacem  domini  r^^  in  co- 

*  mitat'  Ce^  presentavenint  in  pnedict'  Angli- 

*  can'  ▼erbis  in  narratione.' 

They  do  not  say  in  their  writing  that  the 
fMace  ef  the  country  or  kingdom,  was  iu 
dumper. 

liieysay  they  have  strong  apprehensions  of 
ganger  from  a  dissatisfied  party  in  this  county, 

o  (•  Usual  fi)r  grand  juries  lo  direct  their 
fderka,  but  not  to  be  swayed  or  ceirected  by 
«eir  derki."  MS.    ' 
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but  do  not  say  what  this  danger  is,  or  that  tfa« 
peace  of  the  country  is  in  danger. 

For  remedy  of  what  tliey  premised  with  re« 
Ution  to  the  public  peace,  we  ooneei? e  it  ex<i ' 
pedient  that  the  plaintiif  aad  others  shall  b^ 
obliged  to  give  security  of  the  peace. 

The  question  is  not  upon  this  Reeord  what 
presentment  a  jury  may  make  by  law,  to  9%»^ 
cure  the  public  peaoe,  or  what  iofiNTnatioii 
they  may  give  for  that  purpeee,  to  a  court  of 
justioe  ? 

Bat  the  questioii  ie  «poB  this  ooorae,  whcii 
ther  this  be  a  legal  and  warrantable  proeeeding 
by  due  course  of  law,  to  publish  such  a  writ* 
ing  as  this  is,  in  this  manner,  against  a  peer  of 
the  realm. 

To  borrow  or  derive  Arguments  to  jostiiy# 
this  course,  either  from  the  power  of  grand  ja* 
ries,  or  from  the  necessity  of  conserving  the 
public  peace  of  the  kingdom,  or  the  peace  of 
the  country^  or  from  the  power  of  justices  of 
the  peace,  or  other  ministers  of  justice,  tc 
binde  persons  to  the  peace  in  sopae  cases  at 
discretion,  or  from  the  fears  and  apprehension 
of  danger  to  the  public :  (even  at  this  time  ad- 
mitting all  the  conjunctions  in  the  writing  to 
be  true,  the  law  was  not  defective  to  have  this 
suppressed  and  punished,  without  such  new 
invention  as  this  is.)* 

These  are  very  specious  topics  fi>r  Arga* 
ments  to  extenuate  the  errors  of  a  grand  jury; 
and  may  be  put  in  balance  with  the  circum* 
stances  of  false  and  malicious  illegal  aecnsa* 
tions,  by  conspiracy  to  libel  a  peer.f 

But  to  argue,  that  Arguments  derived  front 
these  considerations,  shall  justify  the  irregular 
proceedinfifs  of  a  grand  iuquest,  by  deUvering 
such  a  tenting  as  this  is,  to  a  court  of  justioCi 
and  to  give  it  the  sanction  of  a  presentment^ 
only  by  calling  it  so,  so  very  reflective  upon 
the  honor  of  a  great  peer,  so  very  pernicioae 
to  him,  by  bringingr  into  question  his  hie,  his 
estate,  and  his  Jibcrty :  and  to  expose  liim  to 
the  displeasure  oi'  Inn  prince,  and  to  raise  and 
stir  a  disesteem  of  bin),  among  the  nobles  and 
commons  of  the  kingdom,  as  is  layd  in  the 
Declaration ; 

And  that  by  this  new  way  and  means  ;|| 

When  there  are  ordinary  ways  to  secure  the 
peace  of  the  kingdom  and  country,  if  in  dan* 
ger,  or  if  apprehended  to  be  in  danger,  witheot 
such  presentments  as  these  are :  and  there  are 
ordinary  remedies  to  secure  men  in  their  pri- 
vate or  public  fears,  without  twoh  proceeoiiig 
by  grand  juries. 

The  peace  may  be  secured  by  the  ordinary 

methods  of  justice ;  by  complaints  and  inform* 

If. 

*  "  The  Arguments  from  danger  and  fear, 
will  not  justify  this  course  of  signifying  their 
fears,  if  the  law  doth  not  know  this  method.*^ 
MS. 

f  ^*  Tliis  is  a  new  way,  it  hath  no  warrant 
from  any  old  president."    MS. 

II  ''lliis  is  to  invert  the  methods  of  law,  aai 
to  confound  the  sul^ect  matter  of  juries  and 
judges,  and  of  other  oficen."    Mi8. 
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to 
■ofltBofJMiiee; 


iBllw 


U  k  tiM  ^ttty  «■!  cttw  of  fnnJ  jurin  to 
it  cnBM  imI  cnarinli  cuwBMtoHtiulTf 

hmoflittB  tmlaaijvifiMBt. 
Bjr  IhatMnitlMiMoeMtiqllbeaefnttid, 


ThifwajM  Moontmliiioctlw  wwk«f« 
gnai  jwjf*  tiM  BBO  pint  of  tbcir  olBnoi  tboro 
OfootMf  nlimMfo  ferMch  pv|i0NOfWBOOf8 
fioUo  teinwpir  lor  thoir  iadbrawtioiM  wlifo 


OfMiik'tlHil  oo«rt,or  ftoy 

OMrt  ia  Wfolauailar  Ball» 

b«i<  ofUMt  tho  ma  ofion  of tiw ! 

And  tEdl  this  kt  with  mpmlgr  r 

And  tlni  not  by  prcMDiiHP  or  JM 
Or  tiMM  Or  OBy  portmlir  oraoCf  m  osy 
or  method  of  tew  ;b«l  hythoiiiridmiof  thte 
prvMntflOMitf  wilhwit  Hnr 
ohof^pK  wy  woy  Or  i 
ctfvnitf  oDv  crune. 

Mr.  Hoh  hoth  oriwd  omo  Mirt—JB  hm 


Off.  4.TWlthk  wty  bo  of  ill  coiw^ocnci» 
IB  tho  ktef  Old  loolm,  ta  have  prMcotmcoti 
of  gmnd  jinki  ihiM  impcochcd  by  oettODS. 

1.  Thottho  poblio  jMtieo  of  Mm  kingdoiii 
moy  bo  oodoofMod  by  dtoomuoffiBg  grand 
jonoa  io  their  duty,  by  oi^oeing  them  to  ae- 
vaooafor  doiag  their  doty. 

f.  That  it  is  tho  ri|rht  of  fprand  joriea  to  ea« 
^liifeiotothemiieaiTiaffeaof  their  oonotvy. 
•    S.  not  tho  wImIo  fcin|{don  ■  coucemed  ia 
tfab  fririlogo  of  a  giaad  jory . 

4.  Aoderery  auMectiaiiitemtediiithebo- 
aeteof  it. 

5.  Aod  if  tbia  actiOD  prerail,  tho  |iriTdego,  tho 
ifglitaod  trMt  of  >i  gfaad  joiy  ia  iropcocbed. 

Am,  1  aaawer  tfaia  ia  ao  aignmeot  to  aop- 
partioriaaiB  their  eoormitiea  ;aiid  the  argument 
Mofgreoter  daagertothekinff  aodthereahn, 
and  to  tlio  1aw«  tp  tiioTight  andliberty  of  every 
aohwcf » than  the  action. 

And  that  to  pronouoco  andi  sanction  for 

End  juries  by  law,  in  a  sopreme  court  of  law, 
tit  w  not  sale  for  the  kinfc  or  realm,  tvi|impcach 
their  proceedings  by  actiuu,  may  be  a  means  to 
aubf  ert  the  law,  to  lojure  the  kin^  in  his  jnfitioe, 
and  to  wound  the  suijcct  in  bis  right  to  all 
he  hath. 

Tli^  law  doth  allow  grand  juries  to  present 
andindict;  and  though  tbey  ctime  together, 
and  get  themselves  impannelled  to  present  a 
nerson,  falsely,  and  maliciously,  yet  says  Mr. 
Holt,  and  haib  cited  books  for  it,  'this  bein$*'  in 
leipal  course  upon  their  oath  as  jnrurs,  the  bw 
purgea  the  malice,  and  presumes,  they  were 
awayed  by  thdr  oath  to  make  such  present- 
ment, and  that  their  first  malice  and  conspi- 
racy was  no  ingredient  in  such  presentment. 

No  book  in  the  law  thnt  I  meet  with,  neither 
doth  Mr.  Holt  cite  any  book,  that  carries  this 
indemnity  for  a  juror,  beyond  a  presentment  or 
indictment,  and  that  strictly  in  the  course  of 
justice  as  juror,  and  whilst  juror,  and  not  after 
lie  is  discharged. 

Is  there  any  reaaon  to  extend  this  indem- 
nity, to  all  pruceedings  of  grand  juries  be 
they  ne^er  so  inref^ular,  be  they  never  so  de- 
famatory to  the  subject  f 

Thus  in  time,  and  perhaps  juries  bare  pre- 
aumed  to  make  remonstranceH  aij^aiost  lords, 
Dod  commons  in  pariiaroent,*  whst  may  be 

•  Aa  to  this,  fee  I  Bum.  600.  fol.  ed. 


argumeWw     i  preaime  lo 
lanotthiiaeoutwtoael  of^agiiMi  j«yii 
bo  it  never  ao  megnter  or  ■* 


remenNa  of  tho  tew  to  ngnt  n 


IwouMnot  treaUe  tho  OMrt  withthte 
of  afgumeot  from  general  moanvenicnoci 
notl  oeimtedto  it  by  tho  former  MgnMBi  hi 
thiacaoae.    .  *^ 

The  tewi  that  are  nwdo  to  mmiabjiteiby 
attaint  t  are  many,  and  grounded  npon 
riencothatjuriea  were  not  to  hotrn 
their  oatha  andevidenee  to  do  what 
and  give  what  veidieta  they  pteaaoi, 
defend  theraaelvea  by  aoch 
thb  pka,  of  oath  ovideuee  aad( 

Therefore  waa   that  vilteii 
jodgnsent  formed  by  tew  in  attainto  Iter 
eutuigfolae  verdicts;  and  it  were  w«ll  JMi 
woaH  know  or  remember  that  they  nraJhUi 
to  attaint  $ar  exceasivo  daanagea.! 

5  (My.  Mr.   Hate  mode  anoUior  o^oelka, 
that  there  never  waa  such  an  aetwn  bmghl 
as  this  is  agoiiiBt  a  juror  which  pmaiMt 
tberetiMne  be  wonki  infer  I  suppoae  tbo  netten 
is  not  maintainable. 

Annttr.  That  actions  have  been  brought! 
all  the  books  cited  by  Mr.  Holt  do  ahew  aueh 
actions  were  brunfifht  and  defended,  or  at  ~ 
endeavoured  to  l>e  defended,  by 
and  indictments  upon  oath,  &c. 

There  are  many  precedents  (HaataH^  Bn- 
tries  fol.  123,  &c.)  where  the  actions  ikA  pre- 
^  vail  upon  such  plea,  upon  the  nteintifPs  repli- 
cation of  nul  tid  r»H:ord  of  sucn  preaei 
or  indictmenta,  and  upon  such  failera 
ductng  the  records,  judgment  for  the] 
in  the  actions. 


o «( If  these  proceedings  may  net  1 
ed  be  they  never  so  falae,  never  so 
never  ao  mnch  out  of  the  impiiry  of  the  jni^» 
by  action,  the  law  will  be  defoctive,  for  inOTtt 
no  other  remedy  for  tbe  injured  aobfect :  ho 
cannot  traverse  ror  no  crime  charged ;  bo  ean* 
not  acquit  hims«>lf  from  such  infony,  by 
having  such  libell  ukcn  off  the  record.*'  MB. 

f  **■  Juries  are  liable  to  attaint,  ao  tho  hnr 
supposes  they  may  err,  and  that  wilfaUy  and 
maliciouslv.  Yet  a  Grand-iury  cannot  bo  at- 
tainted. Tbey  may  offend  with  imponity.*! 
MS. 

\  See  Proceedings  between  the  dukeof  Toik 
and  Titua  Gates,  vol.  10,  p.  1S5,  and  tho  Noto 
there. 


1409]   t^AT&TRlAlJS,^6CBkitiLE%\Ll6S^-^/arScaiidaIumMagnatum.  [1410 

I  maj  alfloaostrer  there  never  was  such 
prfiwntiminf  offcgpcd  by  a  Ghand-jury  as  this  is 
which  can  he  traced'  io  any  old  or  modem 
raoord,  and  then  if  no  such  occasion  or  canse 
Ibr  snch  action,  it  was  not  to  be  expected. 

The  like  objection  was. made  in  SO  Jac.  and 
1  Car.  in  that  case,*  that  no  action  was  ever 
known  to  be  brought  for  a  malicious  and  false 
pfoseeution'of  a  person  tor  treason,  and  that  it 
would  diacQurage  the  prosecution  of  persons 
ibr  treason,  which  might  hazard  the  justice 
of  the  Idngikmi  as  much  as  this  action  may 
humble  a  Grand-jury  by  this  pursuit  for  right 
against  them. 

The  action  after  great  deliberation  prevailed, 
because  malicious  and  false  prosecutions  have 
noeh  oppressed  the  subject. 

And  meae  actions  are  a  means  to  prevent 
anob  prosecutions,  and  perhaps  save  the  lives  of 
some  innocents,  because  of  Uie  dread  of  snch 
•etions,  if  they  should  be  acquitted. 

Tbis  by  the  way  answers  what  Bftr.  Holt  did 
ciflTer  in  praise  of  the  preventive  part  of  justice, 
which  IS  preferable  to  punishing  justice ;  in 
which  I  agree  with  hira,  by  alluwhig  such  ac- 
tiom  it  mav  prevent  false  and  malicions  prose- 
cution, which  begun  is  often  seconded  and  sup- 
ported bv  petjuries. 

That  lamous  case  of  a  false  and  malicious 
prosecution  by  the  Poulterers  of  London  of  an 
Innocent  person  for  felonjr  in  a  very  r^nlar 
course  and  method  of  jostioe  (9  Co.  Rep.  S.  C. 
Stone  V.  Walter  et  al.  Moor  813.) 

The  like  objections  made  to  the  proceedings 
against  the  raise  and  malicious  nrosecutors, 
that  public  justice  was  cooeemed,  tnat  it  might 
be  of  ill  consequence : 

Yet  the  proceeding  allowed. 

And  that  case  takes  notice  that  at  common 
law  the  Writ  of  Odio  et  AdH  was  for  the  security 
of  the  subjects  liberty  againat  malicious  and 
odious  prosecutions. 

The  common  law  did  provide  to  secure  men 
in  their  liberty  against  false  accusations,  espe- 
cially by  conspiracy. 

Tlierefore  was  the  Writ  De  Odio  et  Acift. 

Therein  the  common  law  is  a  law  of  mercy, 
it  provides  to  prevent  as  much  as  may  foe  fidse 
accusatioDs,  and  to  defend  men  who  are  falsely 
accused. 

6th  Otjection,  Mr,  Holt  did  rely  very  much 
upon  the  case  mentioned  in  Dyer  in  an  action 
De  Scahdalis  Magnatum  brought  by  the  lord 
Boaubhampe  against  sir  Richard  Crofts  and 
others,  (Dyer  285,  Keilway  86.) 

Sir  Ricluird  Crofts  and  athers  bad  a  Writ  of 
Forgerya^ainst  the  lord  Beauchampe,  pending 
which  Wnt  [Ld.  B.]  brought  his  action  De 
Soa&daUsMagnatum ;  thedefendautjustifiesthe 
■Under  in  that  action,  which  is  depending  :  the 
justification  allowed,  because  it  is  a  regular 
action  depending  in  a  course  of  justice,  and  al- 
lowed a  goodplea. 

Answer,  That  was  a  legal  proceeding  in  a 

♦  Smyth  V.  Crashaw,  Ci  o.  Car.  15.  Palmer's 
Rap.  1,  315.    Bttlstrode's  Rep.  3,  mi^  {273. 


course  and  court  of  law  to  try  whether  a  deed 
was  forged,  and  it  is  no  more  criminal  than  to 
bring  an  attaint  against  a  lord  for  a  false  ver- 
dict, which  is  agreed  in  that  case  reported  in 
Kelleway  at  large. 

It  appears  in  Keilway  the  defendant  justifies 
bv  his  Writ  depending  at  the  very  time  of  the 
slander  laid  in  the  declaration,  otherwise  hifl 
pleading  that  it  was  tlie  same  slander  which  ia 
in  the  writ  «  de  false  faits  forger,'  and  thtf 
slander  in  the  declaration  would  not  ha^e 
seiTed  without  traversing  all  other  slanden 
before  and  after  (p.  29.) 

What  comparison  is  there  between  these 
aasesP 

The  Writ  of  forger  de  faulz  faits  is  a  re- 
gular proceeding  by  writ  in  due  course  of  law« 

An  ancient  known  course. 

Yet  the  plaintiff  if  he  shall  proceed  falsely 
and  maliciously  without  cause  is  perhaps  liahUl 
tocase. 

But  here  is  no  form  of  law,  no  due  proceed* 
ingin  course  of  law. 

To  conclude  this  matter,  and  to  maintain  thii 
action  upon  this  record,  1  shall  depend  much 
upon  the  resolution  in  the  case  of  Bulkeley  v. 
Wood  [or  sir  Richard  Bnlkeley  s  Case]  (4  Co. 
Rep.  14.  Croke,  £liz.  330.  S47.  Moor  705)| 
and  the  reason  of  that  resolution. 

The  charging  of  sir  Richard  Bulkeley  in  H 
bill  in  the  Ster-chamber  to-be  a  maintainer  of 
pirates  and  murderers,  and  a  procurer  of  mur* 
ders  and  piracies : 

Which  offences  vrere  not  punishable  or  de* 
terminable  in  the  Star-chamber,  in  an  actioi» 
upon  the  case  for  these  words,  it  was  no  plea 
to  say  this  was  in  a  course  of  iustice  in  a  legal 
and  supreme  court,  because  the  court  had  not 
jurisdiction  of  tbis  matter,  yet  much  of  tba 
matter  of  the  bill  was  examinable  in  this  court ; 

Yet  because  the  party  being  so  slander^  in 
this  high  court,  and  that  he  cannot  answer  the 
same  in  this  court ;  yet  the  hbel  shall  remain 
upon  record' to  the  perpetual  infamy  of  the 
party,  and  he  has  no  other  means  to  try  the 
slander  but  in  an  action  upon  the  case. 

So  allowed  the  action  nes. 

And  if  it  should  be  otherwise  it  would  be 
highly  inconvenient ;  in  our  case,  if  it  be  true 
what  I  have  premised  there  is  no  way  to  try 
this  libel  if  false,  but  in  this  action  upon  the 
case. 

There  hath  been  no  proceeding  upon  thia 
presentment  Trom  the  making  of  it. 

He  cannot  have  it  taken  on  the  file  in  that 
court. 

He  cannot  bring  it  to  trial,  for  it  imports  no 
certain  crime. 

He  must  for  ever  lie  under  the  obloquy  of  i|. 

He  cannot  traverse  this  presentment,  what 
shall  he  traverse,  the  apprehension  of  the  jury> 
or  what  shall  he  traverse  f 

He  hath  no  remedy  to  ri^ht  himself  and  his 
honor  but  in  this  action,  which  he  hath  brought 
for  this  purpose. 

He  hath  in  this  action,  by  his  averment  in 
his  declaration  of  the  falsities  of  this  present - 

4X 
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apiicar  the  Sfssio  Cettr'  ineotioiicd  in  the  plcm 
to  Ih!  a  court  harin|f  jurisdirtum  of  thif  matter. 
.  9.  Tliis  Hritiog  in  itjself  ai>|ieart  to  be  a 
libel  a^inst  the  plaititiffif,  and  is  neither  pre- 
Koiitiiu'iU  nor  indictment,  nor  ought  to  be  m 
rtTeivcil  in  a  court  of  justice. 

3.  The  traverse  in  the  defendant's  plea  is  de- 
fiTiivc. 

4.  And  that  this  court  will  eonskler  how  this 
^;reat  peer  had  no  other  coune  to  right  him 
against  this  libel,  but  b^'  this  action. 

:>.  Tliat  this  action  doth  naturally  oonsisl 
with  the  provision  and  desiipM  of  the  StatnlB 
Dc  Scandalis  Ma^atum. 

6.  That  it  will  be  of  dangerous  eonseqiiaioe 
to  the  kin};,  to  the  Peers  and  Commons,  and  to 
thi*  true  execution  of  the  law,  to  |pf  e  judgmcal 
a;^nst  this  action,  and  to  establish  grand  ju- 
ries in  such  uopresidented  presentments  eves 
against  tlie  f  th^  statute  2  Uic  4. 

U(Min  the  Writ  of  Inquiry  the  circnmstaoesi 
of  this  accusation  will  appear  to  agxpra^Me  or 
iL'Sirn  til  is  olfrnce  against  the  plainM*. 

And  what  is  oflfeml  in  bar  to  the  accnsatioB, 
may,  if  true,  be  a  means  to  ajleriate  the  da- 
mai;cs,  hut  cannot  defend  and  justify  this 
writing. 

Hull  will  appear  the  maliee  and  fidsily  of 
the  accusation,  or  tlic  zeal  and  inadverlency 
of  it,  to  greaten  or  lessen  the  daroagpes. 

Therefore  1  pray  judgment  for  the  |daiiitif 
and  fur  the  statute  2  Ric.  S,  upon  this  libellous 
writing  against  the  defendant 


mrnt,  and  of  his  own  innocenry,  given  the 
deteiidaitt  an  op|>ortuiiiiy  tojtistity  this  accu- 
sation, which  will  prove  or  ihspmve  this  uiil- 
i4i<f,  ail  \Uiirh  this  defendant  hath  avoided  hy 
tins  insutiii'icnt  pica. 

There  is  no  declaration  that  e^er  1  met  with 
that  suits  heltiT  uiih  the  wurds  and  design  of 
the  Stat,  of  2  Hie  'J,  than  this  deeluratioii ;  here 
is  a  i>eer  slandered  hy  devirars  of  false  and  hor- 
rible lie Sf  wheri'hv  tleliates  and  discords  may 
arise  lict\l«^C'n  the'lionls  or  between  the  lionfs 
and  Conitnons;  therefore  it  doth  enact,  that 
such  devisors  or  tellers  of  such  false  lies, 
shall  be  taken  and  iniprisnnetl  till  he  and  they 
have  found  him  hy  Mhoiii  the  wonls  were 
moved. 

This  action  is  not  brought  for  a  hasty  pas- 
sionate word,  as  many  are  brought  upon  this 
statute ;  but  upon  this  premeditated  and  pre- 
pareil  libel  against  this  peer,  which  he  calls 
false  and  libellous  in  this  declaration,  no  per- 
son daring  to  eiitti*  it  in  any  due  f<»rm  of  law  : 

\yiu'ieby  the  plaintiff  may  have  an  oppor- 
tunity to  acquit  hiiiisilf  of  this  false,  bcan- 
dalous,  and  niulieious  necusatiun. 

As  this  deelanuion  doth  agree  with  the 
wonls  and  dcsi>xn  of  the  statute,  to  deliver  the 
lords  and  petTs  of  the  realm  from  scandal  and 
reproach  uecasioned  by  devisors  of  false  news 
and  lies  of  them  ; 

So  the  occasion  of  this  action,  [qu.  statntc] 
if  history  bo  consulteil,  doth  suit  witli  the 
temper  of  many  de^Uurs  of  such  false  news 
at  the  time  of  Hie  making  of  this  statute  : 

For  whose  punishment  this  law  i^as  insti- 
tuted. 

if  this  course  be  allowed,  here  is  a  now  way 
found  and  adjndgetl  to  Irhvl  an  innocent  peer 
falsely  and  malieiously,  hy  cnnspiraoy,  when 
he  is  ivithont  rcmul\  :  tin's  is  a  re|>ea1  of  the 
statute,  U  Hie,  2. 

I  shall  mentiitn  to  the  court,  and  but  men- 
tion, a  rull  I  lately  found  in  a  tahit*  ti)  some  of 
my  lord  eljief  jusiict*  ilale^s  Hecords,  nwn- 
liooe<l  in  his  honks  in  Iineoln*s-inn  Lihmry. 

M.  9  Ed'.v.  '2.  Conspiracy.  ''Ou  gist  vs.  Co- 
roners et  huliclers,  Ignurantia  le^is.  Slander/' 

Hill.  l\  K(U%.  :i.  Itiit.  75.  ibid,  action  snr 
case,  **  vers  Jurors  tpie  verdict  al  court 

at  al  auters  :  C-onspiruey.'* 

1  had  not  time  to  liH>k  into  these  Kecords, 
yet  mention  tlieiii,  that  1  may  have  liU'i-ty  lo 
attend  the  court  with  thciii,  if  I  bhall  liud  tfieuj 
of  Use  in  this  inaiti-r. 

To  eoneinde.  1  ppL-sume  to  say. 

The  plainlitf  hath  a  ;;o«.iil  i-;ui«tf  (»f  action 
Wf'il  ulhrdgeii  in  his  dceLi-.tti-Mi  a^rJ^n^^t  the 
(hfr-ii'.Kiiit,  upon  a  false  and  si-aiHliilous  writiuo 
against  a  iH'er,  fur  wliieh  he  hath   l»ii>nt:lit  a 

S roper  action   ^wn  the  Statute  lie  Scimdalis 
lairnatnin. 

Tlie  det'enilant  liath  not  siJliieien'.ly  :nis\ver- 
«d  this  deeluratinn. 

J.  iiispleaia  ilL-teclive,  for  tbul  it  doth  not 


Palmer's  llep.  f.    1-15,  Ayres  v.  Sedgwick^ 

18  Jac. 

If  a  witness  upon  his  oath  shall  speak  sko- 
d(>ruus  words  which  are  not  |>ertiDeni  to  the 
issue,  or  to  the  point  louhieh  he  gives  evi- 
dence, an  action  upon  the  case  lies  for  the  \ta* 
son  blandered. 

Obiter  f.  113,  Jerom  and  Masin's  Cxse,  43  Eliz. 

If  one  juitn*  shall  labour  another  juror 
uncluly  to  !;i\c  his  venlict,  an  actiou  upon  the 
case  lies  against  hiin,  for  tiiis  is  in  nature  of  a 
eon  spi  racy,  heeause  this  is  Jthon  the  oath  of  a 
juru:',  by  undue  course. 

UuiMork  and  Sherman's  C^ase,  16  Car.  Banc* 
Uteris  H«>ll's  Aliiidg.  Case,  f.  112,  pi.  9. 
[S.  C.  J  Danv.  vJ'MI.] 

Case  lies  npfaiiibt  ( 'hniv!iwarden%  for  falsely 
and  uialicioii^ly  presi-nting  a  |>erson  with  io- 
ti-ntion  to  druu  liirii  within  the  censures  of  the 
Eec Ustastical  Cuurt  for  adultery  ; 

Tiiuui;!!  bclorc  the  archdeacon  of  Sudbury, 
and  not  a\«'md  thai  it  was  within  his  jurisdic- 
tion, \et  the  action  lies,  and  the  vexation  tbe 
;;re.iter. 


I  Here  iu  the  >15.  a  word  or  two  are 

giblu. 


Ule. 


lilS]  St/irEtRIKt&,9SCKkWL%t\l.l6»*^»Sea»dMtimM0gnalum.  [MM 


Hk.  Joricb  Stur'i  Ncm  or  ths  PLEADiHaa, 

JUDOMBNT,  AND  AVTHOUTIB,    IN  TUB  ClBE, 

EuL  or.HAccLBtFiELp  AGAINST  Starket. 

YPhligittglji  eenmiMicoted  bf  Mr.  Hargrane.] 

ExCBEaVBR. 


Plaintiff  declares,  qnod  est  pir  regrti  et  nntu 
mneroMnum  npm  mBJeHtBtis  <AibiciiU,  el  cum 
fidudft  et  fidetitate  se  gcssit  erga  dominum 
ngem.  et  qood  le  deftnfliuit  ex  innft  mtiitift 
et  inndiA  evi,  hablti  et  pnecogicatil,  iTmo 
Sept.  35  Car.' 4,  per  eons^ndoDem  iater  ipsum 
ctquoadam  Thomam  GrosteDOr,  Petnini  8ha- 
kanoy,  && '  qaendam  scandaliMum  hMluni 
' — ^  Qnereutem,  fidsil  et  malitioafe,  per  ipsos 
libl^n)  et  iDrentum,  fals6  et  malitHMfe, 
M  Bliqu&  legalt  sen  rationabiG  caatil,  scrihi 
iTitct'  >ic  machinatum  et  scriptum  puUi- 
CkTit,  See.  ad  defamaiulani  et  scandalizandum 
QiUereiiteiu,  ctijus  teuur  sequitDT,  Sec     '  We, 

*  file  Grand -jurj-,  sworn  to  inquire  for  the  body 
'.of  the  couDty  ofCliesler,  un  ITth  September, 

*  35  Car.  2,  haTiag;  heard  hia  majealj's  De- 
<  claration,  coocerning  the  treasonable  conspi- 

■■  '  racy  aeainal  his  person  and  gorertinienl,  r^ 

■  to  us,  Sc.  present  uur  apprehetisioDS  of  dan^ 
'  from  a  dissali^rieO  pnrty  in  this  couirfy,  pro- 
'  mating   a  aediiions  address  to  (be   knigbla 

■  lately  oliosai  (br  parliament  fb'r  our  coanty, 

■  and  mtuumously  assembled  with  schismalicks 

■  aod  (SsaAbded  m  the  reception  of  James  duke 

*  of  Honmoutb,  who  has  appeared  a  prime  coa- 

*  MentB  ID  the  late  treasonablecoiitpncy,  the 

*  concourse  of  amitd  poraoos  attsoding  hira  to 

*  tbelenorofbis  majesty's  gfood  and  peaceable 

*  aulMcti.  For  remedy  whereof,  with  relatioo 
'  to  UM  mibUqne  peace,  wee  conoeire  it  sipe- 

■  dint  that  the  pnncipal  promoters  of  the  said 

*  aedilioua  address  and  roDtoiu  reception  of  the 
'  duke  of  Hoomontb  and  bis  associates  in  this 
'  county,  ahoold  be  obliged  to  eive  security  of 

*  the  peace,  and  particularly  Charles  carle  of 
•Macclesfield,  Richard  lord  Cokh^ter.Oliarles 

■  lord  Brandon,  Henry  Booth,  esq.  «ir  Hubert 

■  Cotton,  sir  Willoughby  Aslon,  sir  Thos.  Man- 

*  wariai^.  See.  cum  aliis,  &c.'  Quem  libellum 
CODtinFDteni  in  se  jalaa  mendada,  le  defendant 
legiet  publicari  caiisavilet  procuraTit,  ubi  re 
Terft  idem  Comes  nuoquani  fuit  dl&atfectns  ad 
ngfimen  bujaa  retrni,  neo  perturhator  pads  od 
duonnm  10,000  lib. 

-  '  La  defendant  plead  quod  mesme  jour  et  ann, 
■1.  Session  de  Chester  pro  f»mitato  Chester,  de- 
▼ant  lea  Justices  denotreSeiifDeur  leRoy,&c. 
le  defendant,  et  le  dits  Thomas  Grosrenor,  ^c. 
ID  le  declaration  uominat',  cum  quibasdam  aliii 
impanellat'  et  retomat'  fucmnt  fore  juratores 
magDR  inquisitionis,  &c.  ed  inqiiirandum  pro 
Domino  Rege,et  pro  cornoreComilatilsCestinie, 
ice.  Qiind  ad  eandem  SetisioDem,  debito  modo 
preHenturernnt  in  pnedictis  Anglicanis  verbis, 
in  NamtioDe  laeotionatis,  pronl  ei  bene  licuit : 
Absque  hoc,  qtied  est  cnlpabilia  de 


in  Comitatu  Berks,  leu  alihi  extra  Comiialiim 
Cestris,  vel  aliter  Tet  alio  modo,  quam  pno- 
dtclus  Johannes  Starkey,  per  placitum  pre- 
diciDin  alle^tit,  et  hoc  paratus  est  veriticare 
nnde  pelit  judicium  si  pradidus  Comes  ac- 
tionem  suam  prsdietam  vcsaus  eum  habere 
debit,. 

Pit'  demur". 
Jadiciam  per  totain  Curiam  pro  Defendente. 
FiUh.  N.  B.  lis.  C.  et  D.  si  Juror  s)Mt 
Jnredenqnireil  ne  serra  puny  punrceque  il 
fist  quant  fait  Jure,  30  Ass.  31.  Bone  Plea  in 
conspiracy  quod  defendsnis  fuerunt  indictoius 
et  ce  que  lis  flerout  fuit  per  force  de  lout  se* 

Br.  Coufaracy,  Pla.  1. 

4.    35  H.  S.  14. 

11.     7  H.  4.  31. 

33.     13  E.  4.  li. 

30.     90  Ass.  31. 

ST.     27  Ass.  13. 

15.     21  E.  3.  17- 
Coke  13  Rep.  33.    Lloyd  v.  Barker. 
Bridgman'a  Rep.  131.    Agard  v.    VfyUt 
et  auters. 

Br.  Con^.  37. 


I  anprdiend  that  the  earl  of  MaccIeslielJ, 
the  Plaintiff  in  the  above  Case,  and  lord 
Brandon  his  sou  [who  is  sometimes  called 
lord  Brandon  Genini,  and  sometimes  lord  Ge- 
rard of  Brsndoii)  were  the  only  two  earU  of 
Macclesfield  of  the  House  of  Gerard.  The 
former  of  them  was  atlerwards  oullawed ;  and 
the  latter,  whom  1  conceive  to  have  been  hus- 
band to  the  celebrated  mother  of  SsTsge  tlia 
pa«t,  was,  in  1G65,  tried  for  high  treawin.  OF 
this  Trial,*  I  have  not  seen  any  full  report ; 
but  Narcissus  LuCtrell,  in  his  MS.  "  Historical 
Helation,"  in  the  Library  of  All  Sauls',  Ox- 
ford, gives  a  short  account  of  it ;  wbicb,  to- 
gether with  other  particolan  relatiog  to  ibeM 


wrds,  I  here  insert,  as  follows  ; 


"  Aug.  mh,  1B8S,   ' 


s  published  bis  ma- 


o  receive  orliarbqur 


all  peraoi 

"  Nov.  14th,  1685.    Lord  Brandon  came 
from  the  Tower  by    Habeas  Corpi 
King's- bench  bar,  aod  was  arraign'd 
dictment  of  high  treason  against  the  laieldng; 
he  pleaded  Not  Guilty,  and  his  trial  was  ap< 
pointed  the  85tb  insl.  so  he  was  nfliiaade4 


w 


brought  to  his  trial  at  the  King-bench  bar 
upon  an  indictment  of  high  treason  against  tb« 
late  king.      He  was  irinl  by  a  jury  of  tb^ 


*  See  Combeibach's  Reports,  pp.  3,  5,  from 
which  book  it  appears  that  a  motion  in  Arrest 
of  Judgment  was  made  on  the  part  rf  lord 
Brandt^  and  overmled. 


1415] 

county  of  Bliddlesez,  of  which  h«  challenfred 
35  pcrunipUirily :  there  were  nwDv  of  the  iio- 
hHity  and  ijpeutry  to  hear  Jiia  triah    The  wit- 
netses  a^-ainikt  him  u-ere  Mr.  KaeUn(|f«  who 
gave  ail  account  of  the  general  conspiracy 
only  ;  then  oi^piiusthini  mon  panicularly  were 
colonel  RuiDKcy  and  the  late  lord  Grey,  tad 
one  Sexton.     Colunci  Uiiinsey  swum  as  to 
sercral  (]isi'oiin«es  he  had  witli  the  priioncr 
about  hii  8ci^in|(  the  king  as  he  went  to  the 
parlianic'itt  houtic,  or  aa  lie  came  from  New- 
market, that  he  wouJd  provide  twenty  men  for 
it,  and  fumi&li  (as  small  an  estate  as  he  had) 
five  thousand  pounds  towards  carry uig  on  the 
insurrection.      The  lord  Grey  ga«e  a  very 
haoflsomp  account  of  the  IMot  m  general ;  then 
as  to  the  |iris<iner  that  his  poet  waa  in  Cheshire, 
tliat  hi>  was  tu  si-rurc  the  fort  m  Chester,  of 
which  he  had  heard  him  discourse  wilh  sir 
Thoiiios  Arnibtroni;*  several  times;  that  at  a 
met^iinjf  at  thr  George  and  Vulture  in  the  city, 
where  several  were  met,  we  had  a  discourse  of 
tlie  insurrection  ititendinl ;  and  upon  the  whole 
bf  never  law  one  so  forward  for  a  rt^Uon, 
who  had  not  the  courage  to  rise  when  there 
was  an  opportunity.    Thomas  Sertonf  testifietl 
the  prisoner  should  tell  him  over  a  pot  of  ale 
that  they  intended,  (since  tliis  king  came  to 
th«ci'own)to  set  up  Monmouth,  and  there- 
f(»re  they  did  intend  to  risi',  and  for  that  pur- 
p«we  Hrit  a  Inter  to  Monmouth,  which  the 
I»ris>ncr  shcwM  me,  and  I  saw  it  aAer  in  Mon« 
mouth's  hiuiil  ill  the  wt^f,  when  he  landed. 
Ninv  th.'  j»i i.viiuT*s  di.fiMH*e  consisted:  1.  Of 
oh;crtif;us  a;,^aiii.-t  the  uiti.c^Si's;  as  to  Keel- 
intf's  r\iihncc,  he  suid,  that  towhM  him  not, 
nut  hr  (liJ  hjifvf?  as  much   as  any  one  the 
pcneral  i  •.u*|)irar\  ;    hs-  to   Uums«>y,  Ik-  fb- 
jttlil  \\]i\  lif'  |,.:if  not  disrovcrM  this  sooner; 
Mhcreushi!  had  i»,  (ii  i>i  prison  t'oniicrly  and 
caim  out,  noiio  ol"  this  bein^  nlijcctrd  against 
him;   ilitii  hv  |irovcd  by  two  or  three  lords 
that   Itimj  , y    had  sworn   ditUr«htlv    at  Mr. 
rcrius!i\s  trial,  than  what  he  dii]  at  llie  loni 
Uus.si .,  s,  h«i  to  the  nioctingf  at  Shepherd's 
about  ihL*  diclaration,  t!.is  viry  fully:  then  as 
to  i!iL'  lord  Cirey,  he  ohjecttd  fir  was  outlawed 
for  triiLson,  S4»  could  bo  no  witness ;  but  this 
thecouiih.  M  wussalvM  by  a  panluu  which 
his  lonUiip  had:  ilun  ajrainst  Saxtf»n,  he  pro- 
ti*sted  he  knew  him  not,  nor  was  ever  with 
him,  objtrlin;;  how  ujihkely  it  was  be  shoujil 
conmiunicate  such  mattt  rs  to  s«)  mean  antl  in- 
cimsidnalil.tt  fellow,  and  i\  ith  n  bom  he  bad 
no  aci|>!aintance;   but  beside  the  eudente  he 
pavi:  cuiilil  ii.it  lu*  taU  u  notice  nt'  on  this  in- 
dictni|  nt.  iiir  that  was  tor  treasi»n  against  ihf 
late-  ki::rr,  anj  |,is  e»Mlcnce  wi-iil  only  as  lo  his 
pnsrnt   majesty.     Thin  be  proiuml  su\eral 
nobli  iiiiMi  and 'ijenllemen,  v«iio  ij^avc  an  ac- 
count  oi  till-  loyalty  of  bis  father  and  biniseli; 
tliat  he  bad  a  >crv  mean  opinion  of  >Ionmoutb  ; 
and  that  wlien  Mouujouth  landed  in  the  west, 

*  JSt-e  bis  Case,  p.  106,  of  this  volume. 
+  Set-  in  ihiN  (■ollectiou,  the  Case  of  lord 
Pelaiucre,  a.d.  16»5. 


.  ^  CuAftLBS  II.  1  eBl.'-E.o/Maccl^fiMff.  Simrk^,  [lilff 


he  offered  his  life  and  fortune  to  his  preeent 
majesty,  and  had  the  honour  lo  kiss  hia  hand ; 
which  ueiug  done,  the  jury  withdraw  for  about 
half  an  hour,  and  then  returned  and  founid  the 
deft  ndant  Guilty. 

**  Nov.  28.  The  lotd  Brandon  cmm  up  sad 
had  sentence  past  upon  him,  as  usiud,  in  cases 
of  treason,  and  that  he  should  be  executed  on 
Friday  next. 

«'  Jan.  1687.  The  lord  Brandon  (who  wan 
some  time  since  convicted  of  high  treason)  was 
lately  hailed  out  of  the  Tower  by  order  fxom 
tlie  king. 

''  OcL  84th,  being  the  Istdav  of  the  Term, 
the  lord  lirandon  Gerard  pleailed  at  the  King'a- 
hench  bar  his  miyesty  's  pardon  fur  his  attainder 
of  treason. 

"  Nov.  26.  The  lord  Brandon  appeared  in 
the  Court  of  K.ing*s- bench,  and  delivered  into 
court  his  Writ  of  £rror  to  reverse  his  attainder, 
whkh  his  majesty  had  been  pleased  to  grant 
him,  awl  accordmgly  it  was  revers'd,  the  at- 
torney general  consenting  thereto. 

•*  April  18,  1689.  The  earl  of  Macclcs- 
field  lialh  revers'd  his  outlawry  in  the  Court 
of  KingVbench." 

Of  James's  lenity  to  lord  Brandon,  air  John 
Reresby  says,  *'  The  king,  as  if  he  had  a  mind 
to  shew  us  his  disposition  for  clemency,  de- 
ckred  he  had  reprieved  the  lord  Brandon,  who 
was  to  have  been  executed  three  days  after- 
wards, which  it  must  be  owned  was  a  i^reat  act 
of  mercy  in  his  n^jesty,  this  lord  havmg  been 
panloned  in  the  late  reign  for  breaking  a  boy's 
neck,  when  he  was  in  his  cups,  of  which,  be- 
in^  cM)nvicted,  he  was  condemned  as  guilty  of 
murtbcr."     Memoirs,  '222. 

Of  the  Trial  for  Murder  to  which  Reresby 
alludis,  I  know  noihinf? more.  The  followini; 
indictment  is  printed  in  Tremaine,  39  : 

Hex  I'fftus  CoMrr.  Macklesfeild. 

Hill.  4.  Jaoobi  Sccundi. 

it.  Quod  Carolus  ('omes  MacklesfeiK! 
nup*  do,  <Ncc.  existen'  p'son' MMiitiosa  et  praie 
mentis  necnon  impie  insjuiete  tiirbnlcut'factiose 
et  setlitiose  dispositinir  ac  inachiuans  prac- 
ticans  et  falso  malitiuse  iilicile  nequit'  injusUt 
et  seWitiose  intendens  nncem  Oom'  Caroli  ^>e- 
cundi  nup'  Uc^is  Au^l'  ^c.  uc  couimunem 
tran(|uillitatem  hujus,  llegni  Ai^l'  impiietara 
n)(»l(  stare:  (t  p'turbare  et  sedition'  et  rebellion' 
infia  hoc  Ke<;(n'  Angl'  siiscitare  movere  et 
pV-urarc  ac  ;[;iibematiuu*  diet*  iiui^  Dom'  Uei^^ia 
in  hoc  He^u'  Anij^rin  nerieur  iutcne  Uuodq; 
pi-c«i  r.  Comes  Macklesfield  ad  ne«]uissimaii 
nclauLiissimas  et  seditiosas  inteniioii'  kuaspicd' 
perimplL'iid'  perticiend'  et  ad  eflcrtiuii  redigend' 
:iO  (bo  .Maii  Anno  Ueqfui  Caroli  hecui'di  nup' 
Ket;is,  Vc.  Jo  et  diversis  al'  diebus  el  vicibus 
tsui  aiitcaqnam  postea  Vi  et  Armis,  dec.  apud 
parucb\  Slc.  falso  iilicite  in  juste  nequit*  mali- 
tiose  luctiobc  et  seditiose  so  asbemLlabat  con- 
veuicbst  consultabst  €t  oofii^detabat  cum  Ford 
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nop*  Dom'  Otey  et  difenb  al*  mtlediqpontP 
p'Miii.  pHkt*  Attorn'  dMf  Dom*  IUg»  »mc 
geoerd*  tdhiie  kioogBtt*  et  com  iifdera  penNm' 
atltanoeC  iliid'  tramMl  de  endon  tini  iidki- 
diflsimif  et  leditiosis  oomptMatioii'  iMgiMtioiif 
el  propoflh*  p'impleiid'  prflciend'  el  ad  dfectum 
rMiffttMi'  £t  quod  p'd*  G.  C.  M.  iillerim  ad  ne- 


tone  et  ikidem  seilt  dicto  SO  die  Miii  Anno, 
&c  et  divenis  tl'  diebus  et  Yidkntem  antee 
ouam  postea  apod  paroch*,  he.  Vi  et  Amia, 
occ.  fatoo  illioite  iiyotte  nequit'  malitioae  fac- 
tioee  et  seditioae  consakabaff  eonsentidNU  con* 
■pirabat  et  oonMerabat  com  pred*  Ford  Dom' 
Grey  et  diverais  al'  male  dispoait'  peraon'  de 
iBSiuneeliMi*  et  rebellioo'   mte  noc  Regn' 


Anglia  fiend*  et  de  p*eantion*  et  p'riakm' 
annor*  et  liominom  armator*  p'oanutdor*  in 
dhrcniBlocii  infirm  hoe  Repi*  Angi'  adeaadem 
neiandWmaa  et  aedhioaaa  intention*  oompai« 
aation'  et  p'peaite  ton  pred*  perimplend'  par- 
fleiend*  et  ad  eflbetn*  reitigena'  Qnodq;  prad* 
C.  C.  Bf .  nherina  ad  neqniHimas  nefimoisamas 
aeditioaaa  et  diabolieas  machination*  practica- 
tion'  et  itttenaon'  anas  pred*  perimplend'  p^. 
ficiend'  et  ad  effBdnm  redigend'  poatea  adit* 


finvaariateot*  et  p'tapalif  Aazifiant'  adeaodem 
neqwaainwa  nAndiaBimaa  et  aeditiona  inten- 
tion' et  compaaaation*  anas  p*d*  perimplend*  et 
p'mof«nd*  in  cDulemptnm  legnm  &c.  in  maloBi 
exemphmi,  dec.  Acoontim  paoem»  &o. 
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